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like  a  jury,  come  to  a  conclusion  whether 
the  differential  rates  are  reasonable 
or  unreasonable.  If  you  will  remark 
that  the  burden  of  proof  is  upon  all 
those  who  object  to  the  rates,  primd 
facie,  every  colony  is  to  be  entitled  to 
have  its  own  rates  to  develop  its  own  coun- 
try in  its  own  way.  But  supposing  it  is 
proved  that  a  certain  rate,  like  the  rate  be- 
tween Cootamundra  and  Hay,  is  obviously 
intended  for  the  purpose  of  preventing 
trade  coming  to  Melbourne  which  would 
naturally  come  here,  the  Inter-State  Com- 
mission can  interfere. 

Mr.  Dobson. — Would  that  question  be 
settled  by  the  commission,  and  not  by  the 
High  Court? 

Mr.  HIGGINS.-— Yes,  I  think  it  is  desir- 
able that  the  High  Court  should  be  kept 
to  the  decision  of  law  points,  while  the 
Inter-State  Commission  should  be  confined 
to  the  decision  of  expert  questions  with 
regard  to  railway  management.  The  func- 
tion of  a  legal  court  is  to  deal  with  law  ; 
it  has  not  to  deal  with  questions  of  policy 
or  of  railway  management. 

Mr.  Dobson. — Suppose  we  provided  in 
the  Bill  that  the  states  were  not  to  impose 
these  improper  rates,  could  not  the  High 
Court  decide  that  question  as  well  as  the 
Inter-State  Commission  ? 

Mr.  HIGGINS.— That  is  quite  true; 
assuming  that  after  the  Inter-State  Com- 
mission decided  as  experts  that  these  rates 
were  unfair  differential  rates,  and  then  the 
state  still  imposed  those  rates,  of  course, 
there  would  be  the  ordinary  legal  process. 
That  would  come  before  the  ordinary 
Federal  Courts.  There  is  no  doubt  that 
if  the  law  or  the  rule  laid  down  by  the 
Inter-State  Commission  were  not  adhered 
to  the  only  appeal  would  be  to  a  law 
court. 

Mr.  Dobson. — Supposing  the  Constitu- 
tion said  that  there  were  to  be  no  prefer- 
ential rates,  and  the  Inter-State  Com- 
mission decided  in  another  way,  would 
there  be  no  appeal  to  the  High  Court  ? 

Mr.  HIGGINS.— No,  I  take  it  that  the 
Inter-State  Commission  will  be  the  jury 
[80] 


to  settle  whether  a  rate  is  unfairly 
differential,  and  that  will  be  final.  But 
supposing  that,  notwithstanding  the 
Inter-State  Commission  had  laid  down 
the  principle,  the  rates  were  still  im- 
posed, the  only  process  would  be  to  go  to 
law.  But  I  apprehend  that  in  every  such 
case  it  would  be  like  the  story  of  the  coon 
and  the  colonel — the  state,  instead  of 
waiting  to  be  shot,  would  say,  like  the 
coon — "Don't  fire,  colonel,  I'll  come 
down"— and  on  being  told  by  the  Inter- 
State  Commission  that  a  rate  was  unlaw- 
ful and  unfair,  the  state  would  cease  to 
impose  that  rate. 

Mr.  Dobson. — The  decision  of  the 
Inter-State  Commission  would  be  final. 

Mr.  HIGGINS.— I  think  so.  We  are 
all  sinners  in  this  respect.  I  find,  from 
the  Border  Duties  Act  of  Queensland,  that 
New  South  Wales  has  been  doing  to 
Queensland  just  what  we  have  done  to  her. 
The  preamble  to  that  Act  says — 

And  whereas  it  has  been  ascertained  thatdiffer- 
ential  rates  on  the  railway  lines  of  the  neigh- 
bouring colonies  have  been  promulgated  and 
otherwise  arranged  for,  which  have  had  and  are 
continuing  to  have  the  effect  of  diverting  the  traf- 
fic which  ought  legitimately  to  be  conveyed  over 
the  railway  lines  of  this  colony,  thereby  entail- 
ing a  considerable  loss  in  railway  revenue ;  and 
whereas  it  is  considered  desirable  to  prevent,  as 
far  as  practicable,  this  diversion  of  traffic 

Then  they  impose  a  certain  duty  on  all 
goods  exported  over  the  border  to  New 
South  Wales.  There  is  no  doubt  we  do 
to  South  Australia  exactly  what  New 
South  Wales  does  to  us.  We  have  these 
tapering  rates,  which  are  meant  to  protect 
West  Victorian  trade  from  going  to  Ade- 
laide, or  in  that  direction.  I  admit  it  is 
most  anti-federal. 

Mr.  Deakin. — And  the  only  federal 
feature  about  it  is  that  we  all  do  it. 

Mr.  HIGGINS.— I  hope  we  shall  stop 
all  these  practices.  We  had  a  discussion 
a  few  days  ago  with  regard  to  bounties, 
and  the  Premier  of  New  South  Wales 
stated,  in  words  which  struck  me  at 
the  time,  the  true  principle  that  ought  to 
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guide  this  committee  in  dealing  with  this 
system  of  railway  rates.     He  said — 

The  keen  point,  as  my  honorable  friend  will 
admit,  of  federalists  throughout  all  Australia 
is  absolutely  this  :  The  rising  of  the  Common- 
wealth is  to  be  the  death  of  these  local  struggles 
to  get  an  advantage  for  one  colony  over  the 
others. 

Are  we  to  carry  that  out1?  What  is  an 
unfair  differential  railway  rate  but  a 
bounty  to  the  warehouseman  in  Sydney  1 
Does  it  not  simply  mean  that,  in  order  to 
get  business  to  Sydney  or  any  other  city, 
you  are  imposing  rates  so  as  to  draw  trade 
to  it,  and  unduly  low  rates  in  order  to 
draw  business  into  Sydney  1  It  means, 
practically,  that  out  of  the  railway  revenue 
you  are  making  a  present  to  the  people  of 
the  port.  If  it  is  improper  and  inconsis- 
tent with  the  federal  spirit  for  us  to  give 
bounties,  are  we  not  to  stop  this  system  of 
giving  bounties  to  the  ports,  which  arises 
from  the  system  of  giving  unfair  differ- 
ential rates?  I  appeal  to  the  right  honor- 
able gentleman,  who  alwaj^s  uses  most 
guarded  words  in  this  matter,  to  carry  out 
the  noble  principle  which  he  laid  down  in 
his  own  words  only  last  week — "  The  ris- 
ing of  the  Commonwealth  is  to  be  the 
death  of  these  local  struggles  to  get  an 
advantage  for  one  colony  over  the  others." 

Mr.  Reid. — It  did  not  convince  you  at 
the  time  ;  you  voted  the  other  way. 

Mr.  HIGG-INS. — It  convinced  me  that 
my  right  honorable  friend  understood  the 
true  federal  principle.  I  was  altogether 
in  favour  of  interfering  with  that  sys- 
tem which  allows,  by  means  of  bounties, 
one  state  to  get  the  better  of  another. 
I  only  supported  bounties  so  far  as  the 
bounties  did  not  interfere  with  the  system 
of  freedom  of  trade.  I  think  honorable 
members  will  bear  me  out  that  that  was 
so.  Speaking  to  the  general  principle,  the 
Premier  of  New  South  Wales  has  laid 
down  a  maxim  by  which  we  ought  to 
be  guided. 

Mr.   Held. — By   which    we   are    to    be 
guided,  but  not  you. 
[Mr.  HlggirtS, 


Mr.  HIGGINS.— I  might  also  indicate 
that  the  late  Mr.  Eddy,  an  authority  second 
to  none  on  this  question  of  railways,  speak- 
ing in  the  interests  of  New  South  Wales, 
has  used  these  words  in  a  report : — 

The  advisability,  and  even  necessity,  for 
federal  control  appears  to  be  fully  recognised. 
For  this  reason,  in  some  countries  Governments 
are  steadily  buying  up  railways  originally  con- 
structed by  private  enterprise.  The  welfare  of 
the  whole  continent  is  largely  dependent  upon 
the  economical  and  effective  working  of  the  rail- 
ways. 

It  seems  to  me  that,  as  time  goes  on,  we 
shall  see  more  and  more  how  much  Aus- 
tralia is  dependent  upon  the  effective 
working  of  these  railway  systems.  Mr. 
Eddy  also  says — 

The  greater  the  efficiency  and  economy  of  the 
administration,  the  greater  the  ability  to  reduce 
rates.  Water-ways  being  practically  non- 
existent, the  railways  of  Australia  become  to 
a  greater  extent  than  elsewhere  the  main 
arteries  of  communication. 

Take  the  idea  of  an  artery.  The  system 
which  is  at  present  at  work  has  a  ten- 
dency to  tamper  with  the  organism  of 
Australia,  and  to  make  separate  arte- 
rial systems,  in  place  of  working,  as 
it  were,  from  one  heart.  I  know  of 
nothing  more  ridiculous  than  looking  at 
a  map  of  the  eastern  part  of  Australia, 
showing  its  railway  systems.  You  find  a 
number  of  railways  in  New  South  Wales 
all  carefully  avoiding  the  Victorian  border, 
and  you  also  find  raihvays  in  Victoria 
going  up  as  far  as  the  Murray  and  eager 
to  draw  as  much  life-blood  as  they  can 
from  New  South  Wales. 

Mr.  Walker. — Why  not  federalize  the 
railways  ? 

Mr.  HIGGINS.— I  cannot  get  that, 
therefore  I  am  going  for  the  next  best 
thing.  We  must  not  have  separate 
arterial  systems;  I  am  only  using  Mr. 
Eddy's  metaphor.     He  continues  : — 

If  the  federation  of  the  Australian  colonies 
be  realized  it  may  become  absolutely  necessary 
to  have  some  kind  of  federal  railway  control. 
The  principal  objects  in  view  are  to  insure  uni- 
formity of   policy,  efficiency  of    management, 
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and  the  affording  of  greater  public  conveni- 
ence ;  to  minimize  to  as  great  an  extent  as 
possible  the  friction  and  unfair  competition 
now  existing  in  the  border  districts  for  the 
trade  of  adjoining  states,  and  to  bring  about 
as  speedily  as  possible  at  a  minimum  cost  a 
uniform  gauge  on  those  sections  of  state  rail- 
ways where  desirable. 

Mr.  McMillan. — What  are  you  quoting 
from  1 

Mr.  HIGGINS.— From  a  report  by  the 
late  Mr.  Eddy. 

Mr.  McMillan. — What  is  the  source  of 
the  quotation  1 

Mr.  HIGGINS. — It  is  a  report  made 
prior  to  the  Convention  in  Adelaide — 
dated  the  16th  March  of  last  year— and 
was  addressed  to  the  Premier  of  New 
South  Wales. 

Mr.  McMillan.  —  I  think  Mr.  Eddy 
said  afterwards  that  that  could  not  be 
carried  out  unless  the  railways  were  abso- 
lutely vested  in  the  Commonwealth. 

Mr.  HIGGINS.— I  have  read  Mr.  Eddy's 
evidence,  but  I  do  not  know  whether  he 
goes  definitely  as  far  as  that.  But,  at  any 
rate,  that  does  not  affect  my  point,  which 
is  this:  As  the  committee  has  decided 
against  federalizing  the  railways  in  the 
full  sense,  are  we  to  interfere  with  unfair 
rates  so  far  as  they  affect  Victoria  and 
South  Australia,  and  not  interfere  with 
unfair  rates  so  far  as  they  affect  New 
South  Wales?  I  think  the  question  bears 
upon  its  face  its  own  answer.  I  have  no 
doubt  whatever  that  the  representatives  of 
New  South  Wales  are  as  anxious  as  we  are  to 
stop  this  ruinous  war  of  competition  which 
is  going  on  between  the  colonies,  and  I 
have  no  reason  to  think  their  federal 
sentiment  is  not  as  strong  as  our  own. 
But  I  hope  we  shall  rise  to  the  occasion, 
and  treat  all  the  colonies  fairly.  It  is  a 
matter  which  at  present  only  perhaps 
affects  three  colonies,  but  it  will  soon 
affect  Western  Australia  as  well.  She 
will,  in  the  course  of  time,  find  her- 
self prevented  from  the  possibility  of 
having  preferential  rates.  Suppose  a  rail- 
way were  constructed  from  Port  Augusta 
towards   Coolgardie.     At   the  same   time 


South  Australia  might  impose  any  dif- 
ferential rates  she  liked,  no  matter  how 
unfair,  to  the  injury  of  Western  Australia. 
I  said,  a  little  time  ago,  in  reply  to  an 
interjection  by  Mr.  McMillan,  that  I 
had  a  passage  from  the  North  American 
Review.  It  is  an  article  by  Mr.  H.  T. 
Newcomb,  entitled  "  The  present  Railway 
Situation,"  and  the  passage  I  quote  is  to 
be  found  on  page  591  of  the  North 
American  Review^  for  November,  1897. 
The  writer  says — 

The  present  railway  situation  may  be  briefly 
summarized.  From  the  stand-point  of  the  in- 
vestor in  railway  enterprises,  the  salient  facts 
are  :  That  rates  and  charges  for  transportation 
services  are  demoralized  ;  that  the  law  has  im- 
posed upon  railway  managers  the  unnatural 
burden  of  maintaining  a  costly,  wasteful,  and 
worse  than  useless  competitive  system ;  that 
the  carrying  corporations  are  allowed  to  com- 
bine neither  for  the  establishment  and  main- 
tenance of  just  rates,  nor  for  the  prevention 
of  unjust  discriminations ;  that  nearly  40,000 
miles  of  railway  are  in  the  hands  of  receivers  ; 
that  railway  securities  having  a  par  value  of 
nearly  four  and  one-half  millions  of  dollars  re- 
ceive no  return  of  interest  or  dividends  ;  and 
that  solvent  lines  are  practically  at  the  mercy 
of  those  of  their  competitors  whose  bankruptcy 
has  relieved  them  from  the  necessity  of  attempt- 
ing to  earn  a  return  upon  at  least  their  bonded 
indebtedness. 

Then  he  asks  what  is  the  remedy,  and  he 
says  (on  page  593) — 

What  is  to  be  considered  an  equitable  adjust- 
ment of  the  burdens  of  transportation  ?  It  will 
be  far  easier  to  enumerate  some  of  the  things 
that  cannot  co-exist  with  such  an  adjustment 
than  to  give  it  a  positive  definition.  Relatively 
just  charges  will  not  make  arbitrary  or  unjust 
discriminations  among  railway  patrons,  wbet  her 
considered  individually,  as  constituting  com- 
munities, or  as  producers  or  consumers  of 
particular  commodities.  They  will  not  favour 
a  particular  individual  on  account  of  his  poli- 
tical, social,  or  commercial  standing,  the  cha- 
racter of  the  business  in  which  he  is  engaged,  the 
extent  or  number  of  his  commercial  transactions, 
or,  what  is  almost  the  same  thing,  the  quantity 
of  transportation  that  he  purchases,  nor  unduly 
on  account  of  the  place  of  his  residence,  or  loca- 
tion of  his  farm,  factory,  warehouse,  or  store. 
Such  rates  will  not  place  a  locality  at  commer- 
cial disadvantage  on  account  of  the  number  of 
the  inhabitants,  the  degree  of  their  geographical 
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concentration,  or  their  political  affiliations,  nor 
on  account  of  its  economic  organization,  the 
character  of  its  productive  resources,  nor  the 
number,  extent,  or  financial  condition  of  the 
railway  lines  by  which  it  is  served. 

The  point  is  (Mr.  Newcomb  says),  that 
you  must  have  your  overriding  rule,  so 
as  to  avoid  many  other  things  making 
differences  between  people.  Because  of 
their  political  affiliations  you  are  not  to 
alter  your  railway  rates  for  the  benefit  of 
one  state  and  the  injury  of  another,  but 
are  to  try  as  far  as  you  can  to  make  your 
rates  work  for  the  benefit  of  the  com- 
munity as  a  whole,  without  regard  to 
whether  a  man  is  living  on  one  side  of  a 
border  or  another. 

Mr.  Dobson. — Would  not  the  applica- 
tion of  the  zone  system  overcome  that  1 

Mr.  HIGGINS.— It  would  largely  help, 
but  I  do  not  expect  to  get  as  much  as 
that.  If  there  could  be  a  zone  system 
by  which  there  could  be  a  through  rate 
given  irrespective  of  political  boundaries, 
I  quite  admit  that  that  would  be  one 
solution  of  this  problem,  so  far  as  I  can 
see. 

Mr.  Grant. — Uniform  rates  would  be 
the  same. 

Mr.  HIGGINS.— Yes,  but  I  have  not 
proposed  their  imposition.  All  I  say  is 
that,  if  you  had  uniform  through  rates, 
they  would  answer  the  same  purpose.  At 
the  same  time,  we  cannot  expect  so  much 
as  that  at  the  present  stage.  All  we  can 
expect  is  that  if  an  Inter-State  Commis- 
sion is  created  it  will  be  able,  as  a  jury, 
to  decide  whether  any  particular  rates 
have  been  designed  for  a  purpose  which 
is  not  a  federal  purpose,  and  to  attract 
trade  from  one  state  to  another  state.  I 
feel  that  I  have  taken  up  enough  time 
in  speaking  upon  this  matter,  and,  in 
submitting  the  amendment,  I  appeal  to 
honorable  members  to  deal  with  it  in 
the  interests  of  Australia  as  a  whole, 
forgetting  the  fact  that  there  are  other 
interests,  and  trying  so  far  as  we  can  to 
insure  the  working  of  the  railways  for  the 
benefit  of  the  producers  of  the  whole 
[Mr.  Higgins. 


continent.  We  should  work  for  the  de- 
velopment of  Australia  as  a  whole,  and  not 
allow  one  state  to  put  a  wall  round  its 
territory,  and  say — "  I  have  nothing  to  do 
with  you  on  the  other  side."  It  will  be 
quite  enough  for  my  purpose  if  the  rail- 
way systems  of  the  colonies  are,  so  far  as 
possible,  treated  as  one  Australian  system. 

Mr.  McMillan. — The  honorable  mem- 
ber must  have  graduated  in  a  free-trade 
school. 

Mr.  HIGGINS.— I  do  not  understand 
the  honorable  gentleman,  but,  as  he  is  re- 
garded as  one  of  the  free-trade  leaders  in 
New  South  Wales,  I  ask  him  what  will  be 
the  use  of  talking  about  free-trade  between 
the  states,  and  diminishing  the  friction  upon 
the  borders,  if  we  do  not  provide  against  a 
war  of  railway  rates  *?  The  President  was 
very  expressive  when,  in  Adelaide,  he 
asked — "  What  is  the  good  of  transferring 
your  war  from  the  Custom-houses  to  the 
railway  stations'?"  A  railway  rates  war 
could  be  made  much  more  detrimental  to 
the  freedom  of  commerce  than  intercolonial 
customs  duties,  and,  in  achieving  the 
glorious  result  of  absolute  freedom  of  com- 
merce between  the  colonies,  I  hope  that, 
as  a  corollary,  we  shall  provide  that  there 
shall  be  no  competition  between  the  rival 
railway  systems  to  bring  about  the  loss  of 
railway  revenue  and  to  injure  the  develop- 
ment of  Australia. 

Mr.  GRANT  (Tasmania).— I  take  the 
liberty  of  rising  at  this  early  stage  in  the 
discussion  in  order,  if  possible,  to  shorten 
it.  The  debate  in  Adelaide,  which  was  a 
very  lengthy  one,  was  really  upon  senti- 
mental considerations,  and  not  upon  the 
hard  business  lines  upon  which  a  matter 
of  this  kind  should  be  treated.  There 
have  been  endless  explanations  as  to  what 
are  preferential  and  what  are  differential 
rates.  New  South  Wales  claimed  that 
her  differential  rates  were  not  preferential, 
while  Victoria  claimed  the  right  to  impose 
such  preferential  rates  as  she  pleased. 
In  my  opinion,  if  the  contending  parties 
would  only  come  together  and  discuss 
the   matter   in    a    businesslike   manner, 
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it  could  be  settled  at  once.  I  think 
that  everything  that  can  be  said  about 
it  here  has  been  said.  It  has  been 
dealt  with  by  experts,  it  has  been  most 
ably  thrashed  out  by  the  legal  talent  of  the 
Convention,  and  if  we  were  to  sit  here  for 
three  months,  I  do  not  think  any  more 
light  could  be  thrown  upon  it,  or  that  the 
Convention  could  make  preferential  rates 
into  differential  rates  or  differential  rates 
into  preferential  rates.  The  trouble  lies 
in  the  geographical  position  of  Victoria. 
Victoria  has  only  short  distances  to  carry 
her  produce,  and  cannot  therefore  carry  it 
at  the  low  but  profitable  rates  imposed 
in  New  South  Wales.  There  can  be 
no  doubt,  the  contention  of  New  South 
Wales  that  she  should  be  allowed  to 
develop  her  territory  by  what  are  called 
differential  rates  for  long  distances  is  rea- 
sonable and  just.  Indeed,  Victoria  has  to  a 
very  large  extent  adopted  differential  rates. 
Goods  can  be  carried  to  and  through  Mel- 
bourne at  an  almost  nominal  rate  where 
distances  are  great.  Victoria  has  thor- 
oughly indorsed  the  principle  of  differen- 
tial rates,  and  should  have  no  reason  for 
complaining  against  New  South  Wales  for 
doing  the  same  thing.  I  shall  not  take 
up  time  by  going  into  this  matter  generally, 
or  by  showing  the  position  of  South  Aus- 
tralia as  compared  with  that  of  either 
Victoria  or  New  South  Wales.  I  will 
confine  myself  entirely  to  the  dispute  be- 
tween these  two  colonies.  We  have  had 
elaborate  reports  by  the  Railways  Commis- 
sioner of  Victoria,  showing  that  Victoria 
is  entitled  to  certain  traffic,  and,  on 
the  other  hand,  we  have  had  equally 
elaborate  statements  from  the  Railways 
Commissioners  of  New  South  Wales, 
showing  that  their  colony  is  entitled 
to  this  traffic.  When  two  business 
parties  disagree,  what  is  the  proper 
course  to  pursue  1  The  course  generally 
pursued  is  to  go  to  arbitration.  I  think 
that  arbitration  in  connexion  with  this 
matter  would  lead  to  far  better  results 
than  an  Inter-State  Commission.  An 
Inter-State  Commission  must,  to  a  great 


extent,  fail  in  its  object,  unless  those  who 
control  the  railways  are  the  members  of 
that  commission.  Of  course,  if  those  who 
control  the  railways  are  appointed  to  act 
as  an  Inter-State  Commission,  they  will  be 
able  to  settle  the  question  of  differential 
and  preferential  rates  between  themselves, 
and  their  technical  knowledge  would 
enable  them  to  detect  any  errors 
or  any  endeavours  to  take  advan- 
tage of  each  other,  and,  perhaps,  in 
some  way  fairness  and  justice  would  be 
done  between  the  colonies.  But  I  do  not 
know  why  the  Convention  should  be  the 
battle  ground  of  the  contending  parties. 
I  think  that  it  should  not.  The  rail- 
ways are  purely  commercial  undertak- 
ings, and  they  should  be  managed  on 
commercial  lines.  Differences  of  this  kind 
continually  arise  in  England.  There  has 
been  a  war  of  rates  between  the.  various 
companies  there,  but  they  are  supposed  to 
act  honorably,  and  to  conduct  their  business 
in  a  strictly  fair  manner  to  each  other. 
Agreements  have  been  made  between  them 
at  times  as  to  the  way  traffic  shall  be  dealt 
with,  but  I  have  never  known  such  to  last 
without  some  evasion  for  more  than  twelve 
months.  Although  the  principals  have  not 
interfered  with  or  endeavoured  to  evade 
these  agreements,  they  have  so  many 
agents,  and  there  are  so  many  varying 
interests  at  work,  that  the  agreements  have 
broken  down  almost  immediately.  In  Am- 
erica the  Inter-State  Commission  has  found 
it  impossible  to  control  these  matters.  I 
again  contend  that  we  are  not  called  upon 
to  constitute  such  a  commission  here,  and 
that  the  parties  should  be  allowred,  where 
possible,  to  settle  their  differences  between 
themselves.  One  general  system  of  opera- 
ting on  the  railway  systems  throughout 
the  world  when  any  difficulty  of  this  kind 
arises  is  to  pool  the  receipts  from  the  prin- 
cipal freight.  Nothing  would  have  been 
easier  if  the  parties  had  come  together  and 
dealt  with  the  matter  apart  from  poli- 
tical considerations  than  to  pool  special 
receipts.  In  that  way  a  fair  return 
could  be  got  from  the  traffic,  and  justice 
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would  be  done  to  all  the  parties  concerned. 
The  Commissioners  of  Railways  in  their 
reports  make  recommendations  thab  are 
simple  in  their  character,  and  are  such  as 
would  commend  themselves  to  our  judg- 
ment. But  even  they  are  over-weighted 
by  political  considerations.  We  have  had 
to  listen  to  enormously  long  speeches 
from  the  sentimental  aspects  of  the  ques- 
tion, whereas  we  should  consider  it  from  a 
commercial  point  of  view.  The  railways 
are  money- making  machines,  and  we  should 
deal  with  them  on  that  principle.  It  would 
be  futile  for  us  to  attempt  to  lay  down 
any  rule  by  which  to  determine  what 
are  differential  and  what  are  preferential 
rates,  and  it  is  just  as  well  to  acknowledge 
that  at  once.  I  hope,  therefore,  that  we 
shall  not  be  treated  to  any  more  long  dis- 
cursive speeches  on  the  subject.  Experts 
will  have  no  difficulty  in  deciding  what 
are  differential  and  what  are  preferential 
rates,  but  the  views  of  honorable  members 
are  coloured  by  political  considerations.  I 
have  made  these  few  remarks  in  the  hope 
that  they  will  have  some  influence  in 
shortening  the  discussion,  and  that  the  suc- 
ceeding speakers  will  deal  with  the  ques- 
tion from  its  business  aspect  alone. 

The  CHAIRMAN.— The  first  amend- 
ment I  shall  put  is  that  suggested  by  the 
Legislative  Council  of  South  Australia. 
It  is  as  follows  : — 

That  the  following  words  be  added  to  the 
clause  : — "or  having  the  effect  of  inducing  trade 
or  commerce  in  any  particular  direction  within 
the  Commonwealth  unfairly,  and  in  particular 
by  one  part  of  the  Commonwealth  offering 
greater  inducement  than  other  parts,  wherever 
the  inducement  offered  returns  no  direct  profit 
as  regards ,  the  particular  trade  or  commerce 
induced  to  that  part  of  the  Commonwealth 
offering  the  inducement." 

Mr.  GORDON  (South  Australia).— That 
is  an  amendment  which  I  moved  at  the 
sittings  of  the  Convention  in  Adelaide,  and 
which  I  afterwards  submitted  and  suc- 
ceeded in  carrying  in  the  Legislative  Coun- 
cil of  South  Australia.  After  considering 
the  amendment  that  has  been  proposed 
by  the  Hon.  Mr.  Higgins,  and  supported 
[Mr.  Grant. 


with  so  much  ability,  I  prefer  it  very 
much,  and  I  shall  vote  for  it.  It  ap- 
pears to  me  that  that  amendment  goes 
right  to  the  heart  of  the  subject.  Let 
the  colonies  have  as  many  differential  rates 
as  the  development  of  the  country  and  the 
interests  of  the  producers  require,  but 
directly  any  of  them  put  on  a  rate  with 
the  intention  of  attracting  trade  from  a  port 
in  another  state  to  a  port  of  their  own,  let 
it  be  treated  distinctly  as  an  anti-federal 
rate.  Mr.  Higgins  has  argued  the  ques- 
tion so  closely  that  I  do  not  feel  justified 
in  taking  up  the  time  of  the  Convention 
by  making  a  lengthy  speech  on  this  sub- 
ject, although  I  have  always  taken  a  great 
interest  in  it.  It  is  no  use  repeating 
things  that  have  already  been  said.  Mr. 
Higgins  has  put  the  whole  of  the 
points  with  great  clearness.  It  is 
obvious  that  a  rate  imposed  to  divert 
trade  from  one  state  to  another  is  anti- 
federal.  What  are  we  making  here  but  a 
commercial  contract  1 

Mr.  Isaacs. — A  rate  having  the  effect 
of  diverting  trade. 

Mr.  GORDON.— That  removes  the  ques- 
tion into  the  ambit  of  ambiguity. 

Mr.  Isaacs. — I  do  not  agree  with  that, 
but  that  is  what  it  means. 

Mr.  GORDON.— The  test,  after  all,  is 
the  intention,  and  what  is  the  intention 
can  only  be  gathered  from  the  evidence 
surrounding  the  case,  and  can  only  be 
determined  by  a  jury  of  experts.  The 
Inter-State  Commission  will  be  such  a 
jury.  They  will  consider  the  whole  of 
the  circumstances.  They  will  consider 
whether  the  circumstances  of  a  particu 
lar  railway  require  differential  rates  in 
the  interests  of  the  producers,  and 
whether  or  not  particular  rates  are  im- 
posed with  a  view  simply  of  encouraging 
the  producers.  They  will  decide  all  these 
questions,  and  from  the  surrounding  facts 
they  will  get  at  the  intention.  If  the  in- 
tention is  what  I  may  call  federally  dis- 
honest, the  jury  will  disallow  the  rates. 
My  honorable  friend  (Mr.  Isaacs)  asked 
me  yesterday  how  a   low  rate  could   be 
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disadvantageous  to  the  producers.  A  war 
of  low  rates  may  be  disadvantageous  to  the 
producers,  who,  like  the  rest  of  the  com- 
munity, have  to  bear  the  burden  of  the 
debt.  If  the  result  of  lowering  the  rates 
is  to  make  the  railways  non-paying,  the 
producer  has  to  pay  out  of  one  pocket  what 
he  gains  in  the  other,  and  the  country 
generally  suffers.  A  war  of  railway 
rates,  even  when  the  rates  are  lowered, 
would,  therefore,  injure  the  producers  to 
an  extent  for  which  the  lowering  of  the 
rates  would  not  compensate  them.  I  think 
Mr.  Higgins'  amendment  touches  the 
matter  right  at  the  heart.  It  applies  the 
real  test  as  to  what  is  a  federally  dishonest 
rate,  and  I  shall  support  that  amendment 
rather  than  the  amendment  of  the  Legis- 
lative Council  of  South  Australia,  because 
it  is  simpler,  more  direct,  and  would  be 
much  more  workable. 

The  CHAIRMAN.— I  understand  that 
the  leader  of  the  Convention  proposes  that 
we  should  strike  the  clause  out  alto- 
gether. 

Mr.  Barton. — Yes. 

The  CHAIRMAN.— The  Hon.  Mr.  Hig- 
gins' amendment  is  submitted  as  an 
amendment  on  the  leader  of  the  Conven- 
tion's proposal.  If  there  is  any  amend- 
ment prior  to  that  suggested  by  the  Legis- 
lative Council  of  South  Australia  it  should 
be  moved  now. 

Mr.  ISAACS  (Victoria).— It  is  per- 
fectly legitimate  to  say  that  the  Com- 
monwealth shall  not  make  any  law  giv- 
ing a  preference  to  a  port  of  one  state 
over  a  port  of  another  state.  I  think 
we  all  agree  that  that  is  correct.  We 
should  not  consent  to  strike  out  the 
clause  until  we  have  something  else 
before  us. 

Mr.  WISE  (New  South  Wales).— If  the 
amendment  suggested  by  the  Legislative 
Council  of  South  Australia  was  nega- 
tived, we  would  still  be  in  a  position  to 
discuss  the  Hon.  Mr.  Higgins'  amend- 
ment. 

The  CHAIRMAN.— Certainly. 


Mr.  HOLDER  (South  Australia).— 
Would  it  be  possible  to  submit  the  Hon. 
Mr.  Higgins'  amendment  before  we  strike 
out  the  clause?  I  agree  with  the  Hon. 
Mr.  Isaacs,  that  we  should  be  sure  we 
have  something  else  before  we  consent  to 
let  the  clause  go. 

The  CHAIRMAN.  — The  Hon.  Mr. 
Higgins  has  moved  his  amendment  as  an 
amendment  on  the  Hon.  Mr.  Barton's 
new  clause. 

Mr.  HOLDER.— I  would  ask  Mr.  Higgins 
to  submit  his  amendment  as  an  amend- 
ment on  the  clause  as  it  stands. 

Mr.  HIGGINS  (Victoria).— Before  T 
knew  that  the  Hon.  Mr.  Barton  was 
going  to  submit  a  new  clause,  my  inten- 
tion was  that  my  amendment  should 
attach  to  the  clause  as  it  stands,  and 
should  come  after  the  word  "Common- 
wealth." When  I  saw  Mr.  Barton's  new 
clause  I  found  that  my  amendment  would 
equally  well  attach  to  it.  I  have  now 
much  pleasure  in  moving — 

That,  after  the  word  "Commonwealth" 
in  the  last  line  of  clause  95,  the  following  words 
be  inserted — "Or  with  the  view  of  attracting 
trade  to  ports  of  one  state  against  ports  of 
another. " 

Mr.  WISE  (New  South  Wales).— It  is 
impossible  for  any  one  who  feels  as  strong 
a  desire  as  I  do  to  see  all  the  barriers 
separating  the  people  of  the  different 
provinces  broken  down  not  to  sympa- 
thize with  the  object  of  my  honorable 
friend  in  moving  this  amendment.  Like 
himself,  I  have  contended  from  the  first 
for  the  taking  over  of  the  railways  by 
the  Federal  Commonwealth,  and,  like  him- 
self, I  accept  my  defeat  on  this  question 
and  recognise  the  impossibility  of  re-open- 
ing it.  I  gather  that  my  honorable 
friend's  intention  is  by  this  amendment 
to  bring  about  a  state  of  things  in  the 
management  of  the  railway  systems  of  the 
several  colonies  as  nearly  as  possible  the 
same  as  would  exist  if  they  were  under  one 
control,  and  as  I  intend,  for  reasons  that 
I  shall  offer,  to  oppose  the  amendment,  I 
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would  like  to  make  it  quite  clear  that  I 
understand  the  object  of  it,  so  that 
there  may  be  no  misapprehension 
either  in  my  mind  or  in  the 
minds  of  those  who  are  listening  to  me. 
The  view  of  my  honorable  friend  is,  I 
apprehend,  that,  inasmuch  as  there  are 
certain  rates  which,  although  in  one  sense 
development  rates — differential  rates — are 
in  fact  preferential,  and,  inasmuch  as  any 
railway  expert  is  able  to  tell  at  once  what 
portion  of  the  rate  is  purely  a  develop- 
ment rate,  and  wThat  portion  is  competi- 
tive or  preferential,  there  should  be 
power  to  the  Inter-State  Commission  so 
far  to  control  the  management  of  the  rail- 
ways of  each  state  as  to  prevent  those 
rates  being  imposed  which  would  not  be 
imposed  if  the  railways  were  under  one 
control.  Now,  while  I  greatly  sympathize 
with  that  object,  I  doubt  very  much 
whether  it  would  be  achieved  by  this 
amendment,  and  for  two  reasons.  In  the 
first  place,  reflection  since  the  sitting  of 
the  Convention  at  Adelaide  has  satisfied 
me  of  the  truth  of  that  which  Mr.  Grant, 
who  speaks  on  this  matter  with  the  autho- 
rity of  an  expert,  has  just  announced  to 
the  committee,  namely,  that  an  Inter- 
State  Commission  will  be  utterly  ineffec- 
tive, and  therefore  I,  for  one,  shall  record 
my  vote  against  the  insertion  in  this  Con- 
stitution of  the  clause  relating  to  the 
constitution  of  the  Inter-State  Commission. 
I  believe  it  would  be  ineffective  for  this 
reason  :  Without  tiring  the  committee  with 
extracts  from  reports  of  the  Inter-State 
Commission  in  the  United  States,  which 
most  honorable  members  interested  in  the 
subject  will  have  already  read,  I  entirely 
agree  with  Mr.  Grant  that  that  commission 
has  proved  a  failure. 

Mr.  Isaacs. — It  almost  admits  it  itself. 

Mr.  WISE. — Yes,  in  its  last  report  it 
almost  admits  that  itself.  It  is  not  correct, 
I  think,  as  Mr.  Higgins  rather  indicated 
than  said,  that  the  cause  of  that  failure 
is  to  be  sought  in  the  inability  of  the  com- 
mission to  deal  with  the  differential  rates. 
I  believe  that  the  cause  of  the  failure  of 
[Mr.  Wise. 


the  commission  is  far  more  deep-seated — 
that  it  has  failed  through  the  inherent 
circumstances  of  its  constitution.  It  has 
failed  to  exercise  authority  which  it  has 
no  real  power  to  enforce ;  and  if  there  has 
been  that  failure  in  the  United  States, 
where  there  is  the  enormous  prestige  of 
the  Federal  Government  behind  the  com- 
mission, where  the  bodies  with  which  it 
has  to  deal  are  private  companies,  how 
unlikely  it  is  that  there  should  be  any 
success  here,  where  the  bodies  to  be  dealt 
with  are  not  private  companies  amenable 
to  the  law,  but  practically  independent 
commissions.  I  object  to  putting  any 
possibility  of  conflict  into  a  Constitution 
unless  one  sees  clearly  how  that  conflict  is 
going  to  be  resolved.  And  one  can  easily 
foresee — it  would  be  merely  tedious  of  me 
to  suggest  to  the  committee  occasions  that 
I  have  in  my  mind — when  there  might  be 
many  decisions  come  to  by  the  Inter-State 
Commission  which  would  excite  popular 
feeling  to  a  very  high  degree,  which  might 
affect  the  material  interests  of  large  sec- 
tions of  the  community  in  either  state,  and 
which,  if  it  was  attempted  to  put  them  in 
force,  would  create  so  much  friction,  so 
much  difficulty,  that  there  would  be  a  real 
risk  to  the.existence  of  the  Union  itself.  I 
regard  the  Inter-State  Commission,  al- 
though devised  with  the  best  intentions,  as 
an  element  of  disintegration  ;  and  for  that 
reason  I  cannot  assent  to  an  amendment 
wrhich  would  put  it  in  the  power  of  a  body 
too  weak  to  enforce  its  decrees — a  body 
which  exercises  authority  quite  novel  to 
us  in  Australia — to  deal  with  matters 
affecting  the  vital  interests  of  each  state. 
But  there  is  another  objection.  I  doubt 
very  much  whether,  even  assuming — and 
I  will  assume  for  this  part  of  my  argu- 
ment that  the  decrees  of  the  commission 
will  be  effective  —  I  doubt  very  much 
whether  the  object  of  the  amendment 
moved  by  the  honorable  member  can  be 
carried  out  with  fairness  to  New  South 
Wales.  My  doubt  arises  from  this  consider- 
ation :  That  the  amount  of  dead  capital 
invested  in  our  competing  railways  is  so 
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great  that  the  injury  inflicted  upon  us  by 
the  prohibition  of  the  differential  i 
which  are  in  fact  preferential,  would  be 
so  much  greater  than  the  injury  inflicted 
on  the  neighbouring  colonies  of  Victoria, 
Queensland,  or  South  Australia.  And 
there  is  no  provision  in  the  Constitution 
for  making  up  the  loss  that  would  ensue 
Upon  the  working  of  these  competitive 
railways  which  we  have  built  under  the 
present  system  of  separation— no  pro- 
vision to  make  up  that  loss,  and  no  means 
to  provide  for  insuring  that  the  loss  shall 
not  take  place — therefore,  both  because 
I  believe  the  proposal  will  be  ineffective, 
and  because  if  it  wrere  effective  it 
would  work  with  unfairness  to  my  own 
colony,  I  find  myself  reluctantly  compelled 
to  oppose  the  amendment.  I  do  not  in- 
tend following  Mr.  Grant's  suggestion  to 
enter  into  any  discussion  at  all  about  the 
details  of  differential  and  preferential 
rates.  The  value  of  the  discussion  at 
Adelaide  was  to  clear  up  that  question 
thoroughly  in  the  mind  of  every  member 
of  the  Convention.  I  am  not  going  to 
make  any  general  observations  as  to  the 
propriety  of  differential  rates.  I  am 
simply  going  to  consider  the  facts  as 
they  are,  and  I  would  like  in  this  con- 
nexion to  make  a  confession  of  having 
been  guilty  unintentionally  of  consider- 
able exaggeration  in  talking  of  this  rail- 
way question  both  at  Adelaide  and 
elsewhere.  I  do  not  believe  now  that  it 
is  correct  to  say  that  a  war  of  rates  is  as 
bad  as  a  war  of  Tariffs.  Mr.  Higgins  re- 
peated that  observation — an  observation 
which  many  of  us  who  feel  very  strongly 
on  this  railway  question  have  allowed  our- 
selves to  make,  but  on  reflection  it  is 
obviously  unsound,  and  for  this  reason. 
There  is  a  point  below  which  the 
reduction  in  rates  cannot  go.  There 
is  a  point  at  which  competition  be- 
comes so  obviously  unprofitable  that  it 
ceases  of  itself.  And  there  is  this  other 
consideration  —  that  the  producers  do 
benefit  by  the  reduction  of  rates.  No 
doubt    they    benefit   at    the   expense   of 


the  general  body  of  the  community, 
and  those  persons  are  generally  persons 
residing  in  the  towns  and  using  the 
suburban  railways,  to  whom  higher  rates 
are  charged  for  the  benefit  of  the  pro- 
ducers in  remote  districts. 

Mr.  Higgins. — The  merchants  in  the 
ports  also  get  the  chief  advantage. 

Mr.  WISE. — They  get  some  advantage, 
but  I  would  not  say  the  chief  advantage 
Now,  some  of  us  have  unintentionally 
contributed  to  mislead  public  opinion — 
and  I  plead  guilty  to  this  myself — by- 
attaching  too  much  importance  to  this 
question  of  the  war  of  rates.  We  can  have 
great  advantages  from  federation,  great 
advantages  from  inter-state  commerce  pro- 
visions, and  yet  the  war  of  rates  may  con- 
tinue. The  advantage,  of  course,  would 
be  infinitely  greater  if  we  could  remove 
the  war  of  rates,  too. 

Mr.  McMillan. — But  there  is  a  great 
difference  between  the  two  things. 

Mr.  WISE.  —  There  is  an  enormous 
difference  between  continuing  the  war  of 
rates  with  the  prohibition  to  each  state 
to  erect  barriers  by  means  of  port  charges 
or  any  other  device  to  hinder  trade,  and 
continuing  the  war  of  rates  under  the 
conditions  which  prevail  to-day.  I  very 
reluctantly  come  to  the  conclusion — I  have 
by  no  means  given  consideration  to  it  now 
for  the  first  time ;  the  matter  interested 
me  when  I  stood  for  election  in  New 
South  Wales,  and  when  it  was  brought 
forward  in  Adelaide — that  there  is  no 
middle  course  between  keeping  things  as 
they  are,  and  taking  the  railways  over. 
Mr.  Deakin. — I  am  afraid  that  is  so. 
Mr.  WISE. — It  is  a  humiliating  con- 
fession, because  it  is  an  admission  that 
the  federal  sentiment  of  the  community  is 
not  yet  sufficiently  developed  to  perceive 
the  great  advantages  of  uniform  railway 
management.  But  there  are  other  diffi- 
culties, and  there  are  certainly  the  prac- 
tical difficulties  arising  from  the  fact 
that  public  opinion  is  not  yet  sufficiently 
advanced  to  take  the  raihvays  over,  and  it 
may  be  that  that  arises  from  the  fact  that 
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the  systems  themselves  have  not  yet  suffi- 
cient community  of  development  or  organi- 
zation. Those  of  us  who  take  the  view  I  am 
endeavouring  to  express  are  in  this  position. 
The  general  commerce  clauses,  as  they 
stand  to  day,  put  New  South  Wales  in  a 
position  of  enormous  advantage.  I  will 
be  perfectly  fair  to  my  friends  from  Vic- 
toria. I,  for  one,  will  be  no  party  to  asking 
for  a  Bill  so  framed  as  will  make  the  pre- 
ferential rates  of  Victoria  illegal  and  allow 
us  to  keep  our  differential  rates  on  the  plea 
that  they  are  development  rates.  I  shall 
be  no  party  to  depriving  Victoria  of  her 
weapon,  while  giving  us  complete  liberty 
to  use  ours  with  undiminished  brightness. 
I  recognise  further  that  the  general  clause 
in  the  Constitution  dealing  with  trade  and 
commerce  would  place  Victoria  and  New 
South  Wales  in  that  relative  position ;  that 
is  to  say,  that  the  clause  which  prohibits  an 
interference  with  trade  and  commerce,  if  the 
decisions  of  the  United  States  are  followed, 
wrould  hold  all  the  rates  by  which  Vic- 
toria gets  the  Kiverina  trade — to  which  I 
do  not  think  she  is  entitled,  but  by  which 
she  does  in  fact  to-day  get  that  trade — 
illegal,  whereas  it  would  allow  us  to  put 
any  rates  we  please  between  Albury  and 
Cootamundra,  which  would  have  the 
practical  effect  of  shutting  out  Victorian 
produce. 

Mr.  Isaacs. — I  do  not  know  what  clause 
would  do  that. 

Mr.  WISE. — The  commerce  clause,  and 
this  clause  as  it  stands. 

Mr.  Higgins. — The  commerce  clause 
will  enable  you  to  stop  the  preferential 
rates. 

Mr.  WISE.— That  is  my  opinion.  If 
the  Victorians  are  satisfied  I  am  quite 
satisfied.  If  they  leave  it  as  it  is  I  am 
satisfied. 

Mr.  Isaacs. — Preferential  rates  are  no 
barrier  to  trade. 

Mr.  WISE. — If  my  honorable  friends 
can  satisfy  their  minds  that  there  is  no 
necessity  to  put  anything  in  the  Bill,  I 
am  quite  content. 

Mr.  Isaacs. — That  is  another  question. 
[Mr.  Wist. 


Mr.  WISE. — I  do  not  want  to  move  an 
amendment  unnecessarily ;  I  rather  want 
to  throw  the  matter  out  for  discussion  if 
there  is  any  doubt,  as  I  believe  there  is, 
in  the  power  of  the  Parliament  under  this 
Constitution  to  make  laws  prohibiting 
preferential  rates,  while  there  is  equally 
no  doubt  that  they  have  no  power  to 
interfere  with  the  internal  management  of 
the  railways  to  prevent  one  state  from 
imposing  differential  rates,  even  though 
they  may  have  the  effect  of  being  prefer- 
ential. If  that  is  the  position,  and  my 
honorable  friend  (Mr.  Higgins)  thinks  it 
is 

Mr.  Higgins. — Are  you  in  favour  of 
leaving  the  old  system  of  fighting  and 
competition  between  railway  systems  1 

Mr.  WISE. — I  am  not  in  favour  of  it, 
but  I  can  see  nothing  else  which  is  better. 
I  do  not  see  that  any  proposal  which  has 
been  made  for  getting  rid  of  it  will 
not  give  rise  to  difficulties,  in  themselves 
far  greater,  and  likely  to  menace  the  very 
existence  of  the  Union,  and,  therefore,  I 
would  propose  the  insertion  of  this  new 
clause,  to  come  after  the  clause  moved  by 
my  learned  friend  (Mr.  Barton) : — 

But  nothing  in  this  Act  shall  be  taken  to 
limit  the  powers  of  the  several  states  in  respect 
of  the  control  and  management  of  the  Govern- 
ment railways  of  the  states  respectively. 

I  wish  to  make  it  perfectly  clear  that  the 
trade  and  commerce  clause  gives  Parlia- 
ment no  power  to  interfere  with  the  in- 
ternal management  of  the  state  railways 
by  the  states  themselves.  I  hope  that  my 
position  will  not  be  misunderstood.  I  am 
not  in  favour  of  that  state  of  things. 

Mr.  Gordon. — That  is  to  keep  the 
flame  alive. 

Mr.  WISE.— Exactly. 

Mr.  Gordon. — Yet  you  say  you  do  not 
like  the  present  war  of  rates. 

Mr.  WISE. — I  am  afraid  that  it  must 
be  my  fault  if  my  honorable  friend  does 
not  understand  me.  I  am  only  attempt- 
ing to  provide  that  there  shall  be  no 
power  in  this  Constitution  to  get  rid  of 
one  class  of  rates  while  preserving  others. 


Commonwealth  of 


[22  Feb.,  1898.]  Australia  Bill. 


1275 


Wo  havo  in  the  Constitution  a  clause  that 
allows  each  state's  railways  to  be  taken 
over  with  the  consent  of  the  state;  without 
they  are  so  taken  over  they  will  not  be 
Government  railways  of  that  state.  My 
chief  reason  for  insisting  on  this  is  that  I 
believe  that  in  five  years'  time,  when  the 
sentiment  of  union  is  further  developed, 
the  practical  necessities  of  the  case  will 
force  the  railways  to  be  taken  over.  I 
believe,  therefore,  we  run  no  risk  from 
guarding  against  any  implied  powers  in 
this  Constitution  to  interfere  with  the 
railway  rates  of  any  particular  colony. 
I  believe,  further,  that  the  very  fact 
that  there  are  these  competing  rates 
going  on  between  the  states  that  are 
comprised  in  one  Federal  Union  will  in 
the  course  of  very  few  months  seem  so 
absurd,  and  at  the  same  time  be  attended 
with  so  many  practical  inconveniences, 
that  Parliament  will  exercise  the  powers 
conferred  on  it  by  the  Constitution  with 
the  consent  of  each  state,  and  take  the  rail- 
ways over  and  work  them  as  one  system. 
Therefore,  I  believe,  paradoxical  as  it 
appears  to  provide  that  things  should  be 
left  as  they  are,  it  is  the  quickest  way 
of  getting  the  railways  taken  over.  If 
you  attempt  to  establish  some  sort  of 
Inter-State  Commission  which  misleads 
the  people  into  the  idea  that  the  prob- 
lems are  settled,  when,  in  fact,  they  are 
never  really  touched,  you  check  and 
delay  what  is,  I  believe,  a  great  senti- 
ment, resting  not  only  on  an  enlarged 
view  of  patriotism,  but  also  on  the  direct 
practical  motives  of  self-interest,  in  favour 
of  working  the  railways  as  one  system. 
In  taking  that  course  I  trust  again  that 
in  no  way  shall  I  be  misrepresented  as 
advocating  the  continuance  of  this  state  of 
border  warfare.  The  practical  question  is  : 
How  are  we  best  going  to  bring  about  that 
which  we  are  all  aiming  at  ?  If  we  are 
agreed,  and  I  think  we  are,  that  the  Inter- 
State  Commission  has  been  a  failure  in  the 
United  States,  what  guarantee  have  we 
for  putting  forward  to  the  people  a  similar 
proposal  here,  where  the  difficulties  will 


be  much  greater?  But  if  the  Inter-State 
Commission  is  out,  my  honorable  friend 
must  admit  that  the  whole  basis  of  his 
amendment  goes.  There  is  no  power  to  dis- 
tinguish between  those  two  classes  of  i 

Mr.  Higgins. — No,  I  would  not  permit 
that.  I  think  it  would  then  come  to  be  a 
question  of  fact  to  be  decided  by  the  court, 
which  I  want  to  avoid. 

Mr.  WISE.— I  should  think  so.  I  can- 
not imagine  a  question  less  adapted  to 
coming  before  the  court  than  that. 

Mr.  Higgins. — I  agree  with  that. 

Mr.  WISE. — Does  it  not  practically 
come  to  this,  that  if  the  Inter-State  Com- 
mission goes  my  learned  friend's  amend- 
ment goes  ? 

Mr.  Higgins. — No. 

Mr.  GORDON.— The  Inter-State  Com- 
mission will  not  go. 

Mr.  WISE. — I  am  not  sure,  but  I  hope 
that  it  will  go.  I  believe  there  is  a  ma- 
jority of  this  committee  against  it.  Cer- 
tainly much  stronger  arguments  for  keep- 
ing it  in  will  have  to  be  given  than  those 
adduced  at  Adelaide,  in  view  of  the  later 
knowledge  we  have  on  the  subject.  I  do 
not  propose  to  move  my  amendment  now, 
but  I  should  like  it  to  be  printed,  and  the 
view  I  have  expressed  to  be  considered  by 
the  Convention.  I  have  not  expressed  it 
without  considerable  reflection,  and  have 
been  very  slow  indeed  to  come  to  a  con- 
clusion which,  at  the  first  blush,  appears 
to  be  so  anti-federal,  but  which  I  believe 
in  the  long  run  will  best  advance  the 
interests  of  federation. 

Mr.  ISAACS  (Victoria).— The  particu- 
lar amendment  before  the  Chair  is  that 
of  my  learned  friend  (Mr.  Higgins). 
Well,  I  should  like  to  point  out  with  re- 
gard to  that  amendment  that,  together 
with  my  honorable  and  learned  friend 
(Mr.  Wise),  I  think  we  are  at  one  in  the 
desire  to  prevent  any  unfair  dealing,  but 
I  am  afraid  that  such  words  as  those  pro- 
posed by  Mr.  Higgins  might  carry  us 
further  than  we  intended  to  go  in  one 
direction,  and  not  as  far  as  we  desire  to 
go  in  another  direction.     Would  thev  not 
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be  futile,  to  start  with,  in  preventing  un- 
fair attractions  in  the  ports  of  one  state 
as  against  the  ports  of  another  state? 
Mr.  Higgins'  amendment  would  make  the 
clause  provide  that  any  law  or  regula- 
tion of  commerce  or  revenue  made  by  the 
Commonwealth  or  by  any  state,  or  by 
any  authority  constituted  by  the  Com- 
monwealth or  by  any  state,  with  the  view 
of  attracting  trade  to  ports  of  one  state 
as  against  ports  of  another  state, 
shall  be  null  and  void.  Now,  what  does 
that  mean  ?  Suppose  that  Victoria  were 
to  offer  inducements  in  the  shape  of  better 
port  regulations  and  lower  charges,  as  we 
will  assume  she  would  do,  to  attract 
foreign  ships,  and  ships  from  various  parts 
of  the  Commonwealth,  to  Melbourne, 
rather  than  that  they  should  go  to  Sydney. 
Would  they  be  null  and  void?  If  they 
would,  I  do  not  know  where  this  provision 
is  going  to  stop.  Assuming  that  they 
were  null  and  void — that  the  Supreme 
Court  or  the  Inter-State  Commission  de- 
clared that  our  lower  charges  were  null  and 
void,  what  would  be  the  result  of  it? 
That  decision  would  not  mean  that  Vic- 
toria was  to  charge  a  higher  rate,  but  that 
she  was  to  charge  nothing. 

Mr.  Higgins. — You  are  begging  the 
question.  You  skip  over  the  point.  You 
may  improve  your  port  without  necessarily 
improving  it  with  a  view  to  attract  ships 
to  your  ports  as  against  the  ports  of 
another  state. 

Mr.  ISAACS. — I  am  assuming  a  strong 
case,  I  am  aware,  namely,  that  we  in  Vic- 
toria will  make  lower  charges  for  goods 
and  various  regulations  with  a  view  to 
attract  trade  to  Melbourne  against  Sydney. 

Mr.  Howe. — That  would  merge  into  a 
preferential  rate. 

Mr.  ISAACS. — No,  I  am  putting  it  that 
in  Melbourne  we  will  charge  lower  rates 
all  round  with  the  view  of  bringing  trade 
here,  by  making  the  port  of  Melbourne 
more  attractive  than  the  port  of  Sydney. 
What  would  be  the  result  of  declaring  our 
Melbourne  charges  null  and  void  ?  Why, 
that  we  could  not  make  a  charge  at  all. 
[Mr.  Isaacs. 


Mr.  Carruthers. — That  will  cure  itself, 
then. 

Mr.  ISAACS. — I  doubt  it,  because  the 
greatest  barrier  we  could  erect  would  be  to 
make  no  charges  at  all  in  our  port — to  do 
services  for  nothing.  If  offering  special 
opportunities  to  foreign  trade  and  arrange- 
ments for  attracting  trade  to  Melbourne 
as  against  Sydney,  for  example,  constitute 
a  barrier  to  freedom  of  trade,  then,  of 
course,  the  greatest  barrier  we  could  erect 
is  to  do  things  for  nothing. 

Mr.  Gordon. — That  is  a  reductio  ad 
absurdum. 

Mr.  ISAACS. — I  want  to  meet  the  argu- 
ment that  has  been  put  before  the  Con- 
vention— that  the  insertion  in  this  Bill  of 
a  clause  providing  that  any  law  of  the 
Commonwealth,  or  of  a  state,  with  a  view 
of  attracting  trade  to  ports  of  one  state 
as  against  ports  of  another  state  shall  be 
null  and  void  will  carry  out  the  object 
honorable  members  have  in  view. 

Mr.  Higgins. — We  all  admit  that  it 
will. 

Mr.  ISAACS.— No  ;  we  do  not.  I,  for 
one,  believe  that  it  will  not  enable  us  to 
stop  the  system  of  making  one  port 
attractive  as  against  another.  I  am 
answering  Mr.  Wise's  argument. 

Mr.  Wise. — I  assumed  that  Mr.  Barton's 
new  clause  will  be  combined  with  Mr. 
Higgins'  amendment. 

Mr.  ISAACS. — I  am  assuming  that,  too. 
But  it  is  only  a  prohibition  against  laws 
derogating  from  freedom  of  trade,  and  I 
submit  that  such  a  provision  will  not 
give  any  opportunity  of  preventing  the 
operation  of  laws  and  regulations  which 
increase  trade.  I  am  afraid  we  are  getting 
into  a  knot  about  it. 

Mr.  Walker. — It  seems  to  me  that  we 
are. 

Mr.  ISAACS. — It  appears  to  me  that 
we  are  assuming  that  a  prohibition  against 
a  law  derogating  from  freedom  of  trade 
includes  a  prohibition  against  a  law  giving 
preferential  rates,  but  it  does  not  do  any- 
thing of  the  kind.  If  we  in  Victoria  pre- 
ferred our  own  people,  and  made  higher 
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charges  against  outsiders,  I  agree  that  it 
would  be  a  breach  against  the  law  of 
freedom  of  trade.  Anything  that  will  raise 
a  barrier  like  a  customs  duty,  or  any  pro- 
vision offering  an  obstacle  to  outside  trade 
coming  in,  would  undoubtedly  be  a  barrier 
to  freedom  of  trade,  but  when  you  reverse 
the  process,  and  say  you  will  do  certain 
services  for  nothing,  that  is  not  a  barrier 
to  freedom  of  trade. 

Mr.  McMillan.  —  You  are  assuming 
that  you  are  keeping  within  your  own  geo- 
graphical area ;  but  supposing  you  went 
beyond  your  borders,  into  the  geographical 
area  of  another  colony  ? 

Mr.  ISAACS. — How  can  we  go  beyond 
our  geographical  area?  We  have  no  juris- 
diction to  carry  our  railways  beyond  our 
territory.  If  we  were  to  say  we  will  carry 
produce  for  people  in  New  South  Wales 
at  a  less  rate  than  we  will  carry  produce 
for  people  in  Victoria — mind  you,  I  am 
not  defending  the  practice — I  mean  to  say 
that  that  is  not  a  barrier  to  trade. 

Mr.  Reid. — Hear,  hear  ;  there  is  no 
doubt  about  that. 

Mr.  ISAACS. — That  practice  is  not  a 
barrier  to  trade ;  it  is  not  a  derogation 
from  freedom  of  trade. 

Mr.  Reid. — Hear,  hear;  at  least  I  am 
not  quite  so  sure  of  that. 

Mr.  ISAACS. — It  is  offering  an  induce- 
ment that  may  operate  very  unfairly,  not 
to  the  trade,  but  to  the  railway  system  of 
the  other  colony. 

Mr.  Reid.— That  is  right. 

Mr.  ISAACS.— It  is  not  a  block  to 
trade,  but  it  unduly  cuts  down  the  re- 
venue and  disarranges  the  finances  of  the 
other  colony,  and,  on  that  ground,  I  am 
anxious  to  counteract  it,  but  I  venture  to 
submit  that  we  shall  not  accomplish  that 
purpose  by  putting  into  the  Bill  a  clause 
which  merely  declares  that  any  provision 
made  by  the  Commonwealth,  or  by  any 
state,  with  the  view  of  attracting  trade  to 
ports  of  one  state  as  against  ports  of 
another  state  shall  be  null  and  void.  In 
certain  circumstances  such  a  provision 
would  be  nugatory,  and  I  am  not  prepared 


at  the  present  moment  to  go  to  the  extent 
of  saying  that  all  regulations  with  the 
view  of  attracting  trade  to  ports  of  one 
state  as  against  ports  of  another  state  are 
to  be  prohibited. 

Mr.  Higgins. — The  point  is,  you  can 
attract  trade  within  Victoria  to  one  port 
as  against  another  port,  but  you  must  not 
deliberately  legislate  for  attracting  trade 
to  ports  of  one  state  as  against  ports  of 
another  state. 

Mr.  Wise. — Would  not  Mr.  Barton's 
amended  clause  meet  the  case  1 

Mr.  ISAACS. — No;  I  pointed  out  yester- 
day why  it  would  not.  Take  the  case  of 
Melbourne  and  Sydney,  for  instance.  I 
am  not  going  to  say  that  Victoria  is  to  be 
prohibited  from  attracting  trade  to  Mel- 
bourne against  Sydney.  Why  should  she 
not  do  it,  and  why  should  not  Sydney  do 
the  same  thing  1 

Mr.  Fraser. — Because  it  would  not  be 
fair. 

Mr.  ISAACS. — In  America  the  Com- 
monwealth, which  is  the  nursing  mother 
of  all  the  states  in  this  respect,  has  not  to 
make  any  difference  between  the  ports  of 
the  different  states  ;  that  is  to  say,  that 
the  Commonwealth  has  not  to  prefer  the 
port  of  one  state  over  the  port  of  another 
state,  but  there  is  no  provision  that  each 
state  cannot  do  what  it  pleases  in  attempt- 
ing to  make  its  own  ports  the  great  ports 
of  all  the  states,  provided  it  does  not  set 
up  any  barriers  and  obstacles  to  the  ad- 
mission of  trade.  That  is  the  only  pro- 
hibition, and  I  cannot  see  why  we  in 
Victoria  should  not  be  at  liberty  to  make 
our  ports  as  attractive  as  possible  to  trade. 
That  is  a  matter  for  our  own  consideration. 

Mr.  Howe. — What  is  the  good  of 
abolishing  custom-houses  if  you  are  going 
to  transfer  the  trouble  to  the  railways  1 

Mr.  ISAACS. — A  custom-house  is  a 
barrier  which  repels  trade,  which  says — 
"  Trade  shall  not  enter  unless  it  pays  cer- 
tain duties " ;  but  we  are  talking  about 
preventing  ourselves  from  attracting  trade 
to  our  respective  ports  from  the  ports  of 
any   other  state.     I   cannot  see  why  we 


1278 


Commonwealth  of  [22  Feb.,  1898.] 


Australia  Bill. 


should  not  be  at  perfect  liberty  to  do  that, 
provided  we  do  not  set  up  any  barriers. 

Mr.  McMillan.  —  Does  "equality  of 
trade  "  not  cover  that  % 

Mr.  ISAACS. — I  would  like  to  hear  a 
definition  of  "  equality  of  trade."  There 
is  no  such  expression  in  the  whole  of  the 
Constitution. 

Mr.  Holder. — Your  argument  is  paral- 
lel to  that  used  in  relation  to  bounties 
the  other  day. 

Mr.  ISAACS. — Bounties  are  not  to 
attract  trade  to  one's  self.  What  we  were 
then  talking  about  was  the  production  of 
goods,  and  we  were  willing  to  consent  to 
the  Federal  Parliament  annulling  those 
bounties  if  they  interfered  with  the  com- 
mon trade  of  the  Commonwealth. 

Mr.  Holder. — Free  wharfage  would  have 
the  effect  of  a  bounty. 

Mr.  ISAACS. — Is  the  honorable  mem- 
ber going  to  propose  that  there  shall  be  a 
common  rate  of  harbor  dues,  port  dues, 
pilot  charges,  and  common  regulations  all 
over  the  colonies  ? 

Mr.  Holder. — I  am  not  going  to  say 
that,  but  I  want  you  to  consider  it  in 
connexion  with  your  argument. 

Mr.  ISAACS. — Its  consideration  leaps 
to  one's  mind  in  a  moment.  We  are  here 
to  take  away  the  barriers  between  states. 

Mr.  Wise. — Do  you  consider  that,  if 
Mr.  Barton's  amendment  is  carried,  the 
Victorian  preferential  rates,  as  against 
South  Australia  and  New  South  Wales, 
will  still  continue  ? 

Mr.  ISAACS.— I  think  that  under  Mr. 
Barton's  amendment  they  could  be  inter- 
fered with. 

Mr.  Wise. — That  is  my  view  also. 

Mr.  ISAACS.— I  think  that,  under  Mr. 
Barton's  provision,  the  Victorian  rates 
would  be  interfered  with,  but  that  the  New 
South  Wales  rates  would  not. 

Mr.  Wise. — Exactly;  I  agree  with  that. 

Mr.  ISAACS.— Then  I  think  we  are  at 
one  about  that. 

Mr.  Wise. — It  was  to  prevent  that  I 
made   my  suggestion,   as  I   thought   the 
proposal  unfair  to  you. 
[Mr.  Isaacs. 


Mr.  ISAACS. — We  must  keep  clearly 
in  view  the  distinction  between  freedom  of 
trade  and  equality  of  trade.  A  prohibition 
against  freedom  of  trade  would  not  include 
a  prohibition  against  preferential  rates.  So 
long  as  we  keep  that  in  view,  the  Conven- 
tion will  be  able  to  make  up  its  mind.  We 
ought  not  to  be  too  prone  to  put  in  large 
words,  which  can  only  make  null  and  void 
all  our  desires  and  attempts  to  attract 
trade  to  one  port  as  against  another. 
There  can  be  honest  rivalry  and  honest 
and  legitimate  endeavour  to  make 
our  ports  more  attractive  for  trade  than 
the  ports  of  other  states.  We  should  not 
be  prevented  from  doing  that.  To  make 
the  bare  statement,  as  in  Mr.  Barton's 
proposal,  that  a  provision  giving  preference 
to  a  state,  or  part  of  a  state,  over  another 
state,  or  part  of  that  state,  is  to  be  null 
and  void — or,  as  Mr.  Higgins  proposes,  that 
such  provision  must  not  be  made  with  a 
view  of  attracting  trade  to  the  ports  of  one 
state  over  the  ports  of  another  state— is 
going  further  than  necessity  requires. 

Mr.  McMillan. — Would  not  the  trade 
and  commerce  clause  cover  that  % 

Mr.  ISAACS.— I  think  not.  The  trade 
and  commerce  clause  in  America  enables 
Congress  to  legislate  so  that  no  barrier 
shall  be  set  up  by  any  state  or  state  autho- 
rity. Up  to  the  present,  no  one  has  ever 
suggested  that  the  Commonwealth  should 
legislate  so  as  to  prevent  additional  attrac- 
tions being  given  by  a  state. 

Mr.  Wise. — We  want  to  prevent  differ- 
ential tonnage  or  wharfage  dues. 

Mr.  ISAACS.— If  the  difference  is 
against  foreign  trade  1 

Mr.  Wise. — Or  against  other  states. 

Mr.  ISAACS. — But  not  as  against  their 
own  state  1 

Mr.  Wise. — Oh,  no. 

Mr.  ISAACS.— Very  well,  that  is  the 
point.  We  must  bear  clearly  in  mind 
whether  the  effect  is  in  regard  to  com- 
merce and  trade,  or  in  regard  to  the 
finances  of  a  particular  state.  We  are 
losing    sight   of   the  distinction  between 
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obstacles  to  trade  and  equality  of  trade. 
Unless  we  are  prepared  to  go  the  length 
oi  paying  the  Commonwealth  shall  deter- 
mine how  much  shall  be  charged,  I  do 
not  see  how  we  can  fairly  say  one  state 
shall  not  attract  trade  to  its  ports  over 
the  ports  of  another  state. 

Mr.  REID  (New  South  Wales).— There 
is  no  doubt  this  is  one  of  the  most  diffi- 
cult matters  we  have  to  deal  with  in  con- 
nexion with  the  chapter  on  finance  and 
trade.  We  will  probably  waste  a  great 
deal  of  time  in  discussion  unless  we  get 
to  some  general  understanding  as  to 
what  we  desire  to  do.  It  would  be  impos- 
sible, I  think,  to  frame  words  which  will 
secure  freedom  to  a  railway  system  to  im- 
pose preferential  rates  for  developmental 
purposes,  but  not  differential  rates  to 
attract  the  trade  of  another  colony.  In 
the  nature  of  things,  it  would  be  impos- 
sible to  distinguish  between  the  two.  A 
legitimate  rate  for  the  development  of  a 
district  must  incidentally  have  the  effect 
to  which  I  have  referred.  Preferential 
rates  must  always  be  in  the  nature  of  a 
reduction  of  the  ordinary  rates,  and  this 
must  incidentally  enable  the  railway  sys- 
tem which  makes  the  reduction  to  stand 
in  a  better  position  than  before  in  regard 
to  competing  districts.  My  learned  friend 
(Mr.  Isaacs)  has  cleared  away  by  his 
speech  a  great  deal  of  confusion  which 
otherwise  might  have  fallen  on  this  debate. 
Some  people  jump  at  the  conclusion  that 
one  of  the  objects  of  federation  is  to 
paralyze  business  competition.  The  object 
is  nothing  of  the  sort. 

Mr.  Fraser. — The  object  is  to  en- 
courage business. 

Mr.  REID. — As  my  honorable  friend 
(Mr.  Fraser)  says,  one  of  the  main  objects 
of  federation  is  to  encourage  business  com- 
petition throughout  the  mercantile  com- 
munities of  Australia.  In  order  to  en- 
courage competition  wre  throw  down  all 
barriers  which  interfere  with  the  unre- 
stricted play  of  enterprise  on  the  part  of 
merchants  throughout  the  length  and 
breadth  of  the  land. 


Mr.  Gordon. — This  is  a  question  of 
state  business  ;  not  private  business. 

Mr.  REID. — My  friend  may  besure  I  will 
not  stop  at  generalities,  but  will  address 
myself  presently  to  the  matter  under  review. 
I  begin  with  the  general  observation  that 
throwing  down  the  barriers  is  not  to  re- 
strict the  utmost  keenness  of  business  com- 
petition, but  on  the  contrary,  to  give  it 
freer  play  than  before.  Now  we  come  to 
the  crucial  question  about  railways.  Unless 
the  railways  are  federalized,  they  remain 
a  business  concern  which  the  states  have 
to  run  on  business  lines.  You  may 
federalize  your  railways,  and  then  yon 
may  go  to  the  extreme  length  of  abo- 
lishing rates  which  seem  to  invite 
traffic.  In  that  case,  having  taken  over 
the  financial  responsibilities  of  running 
the  lines  and  paying  the  cost  of  their 
construction,  you  are  perfectly  free  to  lose 
as  much  money  as  you  like  on  a  particu- 
lar line. 

Mr.  McMillan. — Having  the  monopoly. 
Mr.  REID.— But  one  of  the  incidents 
of  the  monopoly,  if  those  differential  rates 
are  abolished,  may  be  to  render  a  large 
stretch  of  railway  lines  unproductive. 
So  long  as  the  railways  are  federal- 
ized, the  burden  falls  on  the  right 
shoulders;  and  the  man  who  owns 
the  property  is  quite  at  liberty  to 
lose  as  much  as  he  likes  on  it.  But  so 
long  as  the  railways  are  left — as  I  under- 
stand we  have  left  them,  and  as  I  believe 
we  must  leave  them — to  the  separate 
ownership  of  the  colonies ;  and  so  long 
as  to  the  separate  colonies  it  is  left  to 
manage  them  so  as  to  pay  working  ex- 
penses and  interest,  I  submit  that  follow- 
ing from  that  state  of  things  you  cannot 
hamper  the  administration  of  those  rail- 
ways, except  in  a  very  slight  degree.  I 
may  say  at  once  I  am  quite  prepared  that 
there  shall  be  some  words  in  the  Con- 
stitution which  would  prevent  rates  being 
run  up  unduly. 

Mi\  Lyne. — Don't  you  mean  run  down  % 

Mr.   REID. — I  am  quite  prepared  for 

protection    in    this    direction    to    those 
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interested  in  commerce.  It  is  natural  for 
my  friend  (Mr.  Lyne)  to  make  the  obser- 
vation he  did.  The  whole  tenor  of  his 
policy  is  to  prevent  people  getting  things 
cheap.  I  consider  that,  so  long  as  the 
railways  and  the  financial  burdens  con- 
nected with  them  are  left  in  the  hands  of 
the  states,  the  states  must  be  left  free  to 
develop  their  traffic  and  revenue  by  every 
sort  of  business  contrivance  they  think  fit 
for  that  purpose. 

Mr.  Gordon.  —  Cut-throat  and  other- 
wise. 

Mr.  REID.— Whose  throat  is  cut— the 
man  who  has  nothiug  to  do  with  the  rail- 
ways? But  no  throat  is  cut.  The  pro- 
ducers of  Australia  are  not  injured.  Take 
the  case  we  all  know  a  great  deal  about, 
the  intense  competition  between  Victoria 
and  New  South  Wales  for  the  Riverina 
trade.  Is  there  a  single  man  in  Riverina 
engaged  in  the  work  of  production  whose 
interests  have  not  been  vastly  benefited 
by  the  war  of  railway  tariffs  ? 

Mr.  Peacock. — It  does  not  benefit  all 
the  people  of  the  state. 

Mr.  REID. — But  do  you  not  see  that 
the  people  of  the  state  have  their  remedy] 
If  the  people  of  Victoria  differ  from  the 
policy  of  the  Government  of  Victoria  in 
carrying  on  the  railways,  it  is  very  easy  to 
bring  about  a  change  of  policy  or  a  change 
of  Government. 

Mr.  Higgins. — But  if  you  have  non- 
paying  rates  in  those  parts  of  Riverina, 
you  must  put  on  extra  rates  on  the 
parts  nearer  Sydney. 

Mr.  REID. — Is  not  that  for  the  people 
of  the  state  to  consider  ?  The  honorable 
member  should  not  confuse  the  argument. 

Mr.  Higgins. — I  am  not  aware  that  I 
am  doing  so. 

Mr.  REID. — The  honorable  member  is 
when  he  raises  questions  of  justice  or 
equity  between  one  section  of  the  people 
of  New  South  Wales  and  another  section. 

Mr.  Gordon. — Does  not  the  honorable 
member  see 

Mr.  REID. — I  know  this  is  a  rabid 
question  with  my  honorable  friend,  but  if 
[Mr.  Reid. 


he  will  be  good  enough  to  wrait  until  I 
have  finished,  and  he  favours  me  by 
mentioning  any  question  that  I  have 
not  dealt  with,  I  shall  be  much  obliged 
to  him.  What  I  wish  to  say  is  this  : 
Taking  as  an  illustration  the  com- 
petition between  Victoria  and  New 
South  Wales  for  the  trade  of  Riverina, 
the  producers  and  settlers  of  Riverina 
have  not  been  injured  by  that  competi- 
tion; they  have  been  greatly  benefited. 
But  do  not  let  it  be  supposed  for  a  moment 
that  the  Government  of  Victoria  were 
simply  studying  the  benefit  of  the  people 
of  Riverina.  Nothing  of  the  kind. 
Being  the  managers  of  a  business  rail- 
way concern,  they  saw  their  way  to 
benefit  our  people  by  running  their 
lines  to  the  advantage  of  the  people  of 
Victoria.  It  would  be  indeed  a  confession 
to  make  that  this  arrangement  for  the 
purpose  of  attracting  Riverina  traffic  does 
not  also  benefit  the  country  which  reduces 
the  rates.  Of  course  it  does.  The  plain 
fact  about  all  the  difficulties  between  the 
Governments  of  New  South  Wales  and 
Victoria  in  arriving  at  a  peaceful  solution 
of  this  matter  is  that,  when  the  railway 
experts  have  arrived  at  such  a  solution 
from  a  railway  point  of  view,  there  are 
powers  behind  the  throne  interested  in  the 
commercial  condition  of  the  respective  colo- 
nies which  step  in  and  say — "  That  might 
be  a  very  good  railway  arrangement, 
looking  at  the  matter  from  a  railway  point 
of  view,  but  we  have  larger  interests 
behind  this  matter  than  the  mere  admin- 
istration of  the  railways;  we  have  our 
commerce  to  protect,  and  if  we  adopt  your 
railway  agreement  we  will  undoubtedly 
inflict  a  great  injury  upon  our  general 
commerce."  That  is  the  secret  of  the 
failure  of  our  attempts  to  agree.  Let  us 
suppose  that  these  competitive  lines  on 
our  side,  and  on  the  Victorian  side,  were 
owned  by  two  large  companies.  They 
would  have  agreed  long  ago.  They  would 
have  reconciled  their  interests,  so  as  not 
to  have  cut  so  immensely  the  rates.  But 
the    secret   is   that   behind   this   railway 
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com  petition  there  is  the  competition  for 
trade,  and  that  is  one  of  the  difficulties  of 
tin- position.  It  only  points  the  force  of 
what  I  am  saying,  that,  if  yon  leave  this 
business  concern  in  the  hands  of  the  states, 
With  the  liability  in  the  states  to  make 
both  cuds  meet,  you  must  leave  with  those 
states  all  the  incidences  which  follow  from 
financial  responsibility  and  actual  manage- 
ment. 

Mr.  Higgins. — But  these  are  losing 
rates. 

Mr.  REID.—  Again  I  say  that  my  hon- 
orable friend  had  better  address  himself 
the  Government  of  Victoria  on  that 
subject.  It  is  a  matter  which  may  be 
very  interesting  between  himself  and  his 
Government,  but  it  is  of  no  sort  of 
interest  to  me. 

Mr.  HlQGLNS. — I  was  speaking  of  your 
rates  in  New  South  Wales. 

Mr.  REID.— Again  I  say  that  so  long  as 
the  railways  of  New  South  Wales  are  not 
managed    by   my  honorable  friend,  or  by 

any  one  over  whom  he  has  influence 

Mr.  Higgins.— That  is  hardly  an 
answer  to  my  question,  and  is  not 
courteous. 

Mr.  REID. — Unfortunately,  my  honor- 
able friend's  interjections  come  with  such 
a  sharp  point  that  one  is  apt  to  return 
the  sharpness.  My  honorable  friend's 
interjections  are  not,  as  a  rule,  dic- 
tated by  a  thirst  for  information,  but 
very  often  they  are  in  the  way  of  throwing 
down  a  sleeper  on  the  rails  of  one's  argu- 
ment. We  do  not  look  upon  interjections  of 
that  kind  in  a  very  friendly  spirit.  As  I 
Said  to  Mr.  Gordon— If  I  leave  untouched 
anything  upon  which  the  honorable  mem- 
ber thinks  it  worth  while  to  ask  me  a 
question,  I  shall  be  happy  to  answer  him 
when  I  have  finished.  It  is  impossible  to 
deal  with  this  matter  in  a  systematic  way 
if  the  different  trains  of  thought  in  dif- 
ferent minds  are  projected  upon  the  line 
on  which  one  is  reasoning.  I  say  again, 
Ave  are  brought  face  to  face  with  the 
general  connexion  between  federal  manage- 
ment and  state  management.  Federal 
[81] 


management  must  mean  federalizing  the 
railways,    and    the    more     we    attempt, 
whilst   leaving  the  railways  in  the  hands 
of  the  states,  to  control  or  interfere  with 
the   management  of    those  railways,    the 
more  we  set  the  business  forces  in  motion 
which    can   never   bring   about  any   har- 
mony, and  which  can  never  bring  about 
the  slightest  solution  of  all  these  troubles. 
Even  in  the  United  States,  where  there  is 
no  state  relation,  no  state  considerations 
at  all,  where  it  is  a  mere   matter  of  com- 
petition  between   private    individuals    of 
companies,    what   is   the   history    of  this 
Inter- State  Commission  1     You  have  only 
to  look  at  the  reports  to  see  that  it  has 
overwhelmed  railway  management  with  a 
thousanddiniculties,and  heavy  expenditure 
in  the  way  of  litigation;  that  instead  of 
the  Inter-State  Commission  being  a  final 
and  authoritative  tribunal,  which   settles 
matters  with  some  show  of  expedition,  and 
without  any  great  expense,  nearly  every 
ruling  of  this  commission  goes  into  the 
courts  of  the  United  States,  and  an  enor- 
mous amount   of  litigation   follows   upon 
the  decisions  of  the  commission.     I  shrink 
from  throwing    this   question   of   railway 
communication  into  the  state  in  which  it 
would  be  if  we  left  the  financial  responsibi- 
lities with  the  states,  and  yet  the  Common? 
wealth  takes  the  power  of  interfering  with 
their  management.     The  extent  to  which 
I  would  go  is  this  :    I  am  quite  prepared, 
although   I  am  afraid  it  is  going  a  little 
too  far,  that  there  should  be  a  power  in 
this   Constitution  to  prohibit  the  .imposi- 
tions of  certain  rates  which   are  decided 
against,  I   would  not  state  by  the  Inter- 
State     Commission,     but     I    would    say 
directly  by  the  Federal  Court,  because  it 
means  eventually  the  same  thing.      If  the 
ease    is   of    any  importance,   it  goes    from 
(he  Inter-State  Commission  to  the  Federal 
Court.      I  would   remark  parenthetically 
that    if    we    can  avoid   multiplying    these 
high  expensive  offices  in  connexion  with 
the  Commonwealth,  we  should  do  so.   If  we 
can  avoid  the  necessity  of  appointing  three 
very  highly-paid  railway  experts,  knowing 
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what  the  experience  of  America  teaches  us, 
namely,  that,  in  spite  of  all  their  skill, 
every  important  question  will  come  to  the 
courts  at  last  for  determination,  we  will 
do  well  to  provide  that  any  disputes 
which  may  arise  in  this  Constitution 
connected  with  railways  should  be  deter- 
mined at  once  by  the  Federal  High  Court. 

Mr.  Fraser. — How  far  would  you  go 
with  the  rates'? 

Mr.  REID.— I  will  tell  my  honorable 
friend  that,  while  I  admit  it  is  rather  a 
deviation  from  the  general  principles  I 
have  endeavoured  to  lay  down,  still  I  am 
quite  prepared  to  deviate  from  these 
general  principles  to  this  extent.  If  it 
is  thought  desirable — I  do  not  myself 
press  for  it,  but  I  am  willing  to  see  it 
done  and  to  vote  for  it — that  there  shall 
be  a  jurisdiction  in  the  Commonwealth  to 
prevent  the  imposition  of  exorbitant  rates, 
to  prevent  any  railway  from  being  used 
in  such  a  way  as  to  impose  an  exaction 
from  any  persons  who  happen  to  be  situ- 
ated in  certain  parts  of  the  Common- 
wealth   

Mr.  Isaacs. — That  is,  from  being  a  bar 
to  trade. 

Mr.  REID. — Yes,  that  certainly  comes 
within  the  prohibition  with  which  we  are 
willing  to  surround  this  Constitution.  But, 
remembering  that,  so  long  as  state  rail- 
ways are  in  state  hands,  it  is  in  the  power 
of  the  people  of  the  states  to  control  the 
policy  of  the  Government  in  any  direction, 
I  am  quite  agreeable  that  a  superior  power 
shall  control  even  the  Government  to  such 
an  extent  as  to  prevent  any  of  our  state 
Governments  from  throwing  any  obstacle 
in  the  way  of  trade. 

Mr.  Holder. — They  have  never  done 
that.     They  have  done  the  opposite. 

Mr.  REID. — Then  all  I  can  say  is  that 
the  grievance  becomes  mysterious. 

Sir  George  Turner. — It  has  been  done, 
because  you  have  put  on  rates  to  prevent 
us  getting  trade  from  your  country. 

Mr.  REID. — The  less  we  go  into  these 
conflicts  the  better,  because  they  simply 
illustrate  the  tactics  business  firms  will 
[Mr.  Reid. 


always  adopt  when  they  go  into  competi- 
tion. I  have  never  complained  of  what 
has  been  done  in  Victoria  by  my  right 
honorable  friend  or  his  railway  officers, 
because  I  look  upon  the  position  of  the 
Government  as  to  railways  as  simply  that 
of  a  business  firm,  which  has  to  do  its  best 
in  the  interests  of  its  shareholders,  and  is 
entitled  to  consider  other  matters  than 
the  mere  question  of  railway  rates.  The 
mere  attempt  to  put  into  this  Bill  any- 
thing which  will  prevent  the  Govern- 
ments from  doing  their  best  in  the  man- 
agement of  their  railways  will  lead  to 
nothing  but  disappointment  and  confu- 
sion. 

Sir  George  Turner. — As  the  Bill  is 
now  it  will  restrict  your  rates  and  not 
ours. 

Mr.  REID. — I  do  not  care  how  it  is 
put,  so  long  as  it  is  put  equally. 

Sir  George  Turner. — It  will  not  be 
put  equally  as  it  is  in  the  Bill  now. 

Mr.  REID. — I  am  willing  to  leave  each 
colony  to  run  its  own  railways  on  its  own 
lines,  and  to  allow  that  on  the  part  of 
New  South  Wales  implies  a  similar  freedom 
on  the  part  of  Victoria  or  any  of  the  other 
colonies  owning  railways.  But  I  am  quite 
willing  to  give  the  Commonwealth  power, 
in  the  interests  of  what  we  will  call  freedom 
of  commerce — and  in  that  sense  equality 
of  commerce — to  redress  a  grievance 
which  is  based  upon  an  exaction,  an 
unfair  and  unequal  exaction,  from  any. 
class  of  persons  using  the  railways  of 
any  state.  I  am  quite  agreeable  to 
come  up  to  that  point,  but  I  must  admit 
that,  so  far  as  I  can  review  the  effect  of 
sub  section  (1)  of  clause  52,  and  any  such 
clause  as  that  we  are  discussing,  it  will  be 
necessary  to  put  in  this  Constitution,  and 
probably  at  the  end  of  any  clause  we  agree 
to  here,  express  words  to  that  effect.  I 
am  quite  agreeable  that  there  shall  be 
such  express  words  used.  I  think  it  would 
be  to  the  advantage  of  this  debate  if  we 
came  to  some  conclusion  upon  the  discus- 
sion, and  the  point  that  my  mind  has 
come   to  is    this   (I    will    not   move    this 
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amendment,  Sir  Richard  Baker,  but  will 
simply  read  it  as  expressing  what  I  am 
willing  to  agree  to  upon  this  matter)  :  To 
add  at  the  end  of  the  clause  the  following 

words  : — 

Provided  always  that  state  railways  shall  not 
be  subject  to  the  provisions  of  sub -section  (1) 
of  section  52,  or  of  this  section,  upon  any  ground 
that  traffic  rates  are  unduly  low. 

Mr.  Isaacs. — It  is  almost  the  same  as 
the  amendment  of  Mr.  Wise. 

Mr.  REID. — It  is  almost  the  same.  My 
honorable  friend  (Mr.  Wise)  and  I  had  a  con- 
versation this  morning  before  the  com- 
mencement of  the  proceedings  of  the  Con- 
vention, and  we  found  that  our  ideas  were 
almost  precisely  the  same.  We  came  to  the 
conclusion  that  that  was  the  position  upon 
which  the  matter  might  fairly  be  put. 
The  result  of  such  a  provision,  it  seems  to 
me,  would  be  this  :  Those  financially  re- 
sponsible, and  actually  vested  with  the 
control  of  the  railways,  would  be  left  free  to 
control  them  as  business  concerns,  but  they 
would  have  to  work  them  upon  such  lines 
of  fairness  and  equity  that  if  they  en- 
deavoured to  raise  rates  unfairly  against 
any  person  using  the  railways  the  power 
of  the  Commonwealth  might  be  invoked  to 
annul  any  such  rate.  I  admit  that  this 
is  a  very  difficult  matter,  but  I  do  not 
think  we  can  get  away  from  the  position 
that  you  cannot  federalize  the  manage- 
ment of  the  railways  unless  you  also 
federalize  the  acceptance  of  the  financial 
responsibility  for  those  railways.  You 
cannot  have  the  responsibility  of  finding 
the  money  to  run  the  railways  in  one  set 
of  hands,  and  the  power  to  practically 
manage  the  railways  vested  in  a  tribunal 
which  bears  no  sort  of  financial  responsi- 
bility for  the  operation  of  those  lines.  Now, 
we  must  have  some  regard  to  the  existing 
state  of  things.  If  federation  had  come 
about  twenty  years  ago  there  would  be  very 
little  difficulty  to  day  in  regard  to  this 
matter  of  railways.  But  I  know  that  our 
people  in  Riverina  made  the  most  urgent 
appeals  to  us  year  after  year  to  carry  our 
railway  system  down  to  their  part  of  the 


colony,  and,  indeed,  promised  all  sorts  of 
1 1 1 i 1 1 us  if  we  would  do  so.  Well,  there  being 
no  immediate  prospect  of  the  accomplish- 
ment of  federation,  and  being  anxious  to 
develop  the  resources  of  that  very  rich 
part  of  New  South  Wales,  the  Govern- 
ment acceded  to  the  application.  And 
there  comes  the  whole  difficulty.  The 
responsibility  of  developing  the  resources 
of  the  lands  of  each  colony  is  left  quite 
as  fully  as  before  to  each  individual 
state.  Again,  the  railways  being  owned 
by  the  state,  and  the  state  owning  an 
enormous  quantity  of  land,  it,  as  the  repre- 
sentative of  the  whole  community,  has  a 
strong  reason,  even  an  imperative  reason, 
for  railway  construction  which  has  no- 
thing to  do  with  railways  from  the  strict 
business  point  of  view.  There  are  other  con- 
siderations which  arise,  and  a  railway  that 
might,  as  a  matter  of  fact,  for  a  course  of 
years  show  a  heavy  loss  on  the  national 
page  headed  "Railways,"  might  have 
conferred  untold  advantages  on  the  whole 
community  in  many  other  directions. 
And  all  these  elements  have  to  be  taken 
into  account  by  a  state  which  runs  rail- 
ways, and  which  is  at  the  same  time 
responsible  for  the  good  government  of  its 
country  and  the  development  of  its 
territory. 

Mr.  Howe. — So  that  present  cut-throat 
rates  are  to  be  maintained  1 

Mr.  REID. — Again  I  wonder  at  the 
violence  of  this  expression.  Does  it  come 
from  a  human  being  who  has  been  injured 
by  the  lowering  of  rates  ?  Has  any  one 
ever  heard  of  a  man  living  alongside  a 
railway  line  indulging  in  violent  com- 
plaints because  rates  have  been  reduced  ? 
Why  this  exclamation  from  a  certain 
quarter  of  this  Convention  ?  Does  it  not 
add  force  to  what  I  have  stated  ? 

Mr.  Howe. — The  right  honorable  mem- 
ber's statement  does  not  point  to  inter- 
colonial free-trade. 

Mr.  REID. — If  my  honorable  friend 
and  the  people  of  the  colony  which  he 
represents  are  prepared  to  indemnify  us 
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against  loss  in  connexion  with  the  manage- 
ment of  our  railways,  we  shall  be  prepared 
to  give  them  a  very  large  share  in  that 
management.  But  the  sort  of  person  who 
uses  violent  language  about  the  liberal 
way  in  which  we  adjust  our  rates  is  a 
person  I  do  not  pay  the  slightest  regard 
to,  because,  having  no  sort  of  financial  re- 
sponsibility in  connexion  with  the  matter, 
he  must  have  some  interest  at  heart  which 
is  really  no  concern  of  the  people  of  New 
South  Wales. 

Mr.  Howe. — The  whole  of  the  people 
are  a  guarantee  for  the  debt. 

Mr.  REID.— Not  the  people  of  South 
Australia. 

Mr.  Howe. — I  am  not  so  narrow  as  to 
confine  my  interjection  to  the  people  of 
South  Australia. 

Mr.  REID. — Does  not  my  honorable 
friend  see  that  those  who  use  violent 
language  about  low  rates  show  that  these 
rates  are  doing  them  an  injury  because 
they  happen  to  be  competing  against  them? 
When  business  men  use  violent  language 
about  others  who  are  competing  with 
them  no  one  regards  them.  Any  one  who 
attempts  to  destroy  competition  of  any  kind 
makes  a  big  mistake,  and  will  never  suc- 
ceed. What  keener  competition  can  you 
have  than  that  for  the  trade  of  Riverina, 
and  what  part  of  that  competition  is 
keener  than  the  competition  between 
the  great  business  firms  of  Melbourne? 
If  the  people  of  South  Australia  want  to 
have  a  voice  in  the  management  of  our 
railways,  they  must  take  some  financial 
responsibility  in  regard  to  them.  There 
are  any  number  of  men  in  the  street  who 
will  give  you  all  sorts  of  wise  advice 
about  the  way  in  which  to  manage 
your  business,  and  they  are  in  this 
singularly  happy  condition,  that  if  you 
carry  out  their  advice,  and  are  ruined  by 
it,  it  does  not  matter  a  pin's  point  to 
them.  That  is  the  position  of  those  who 
are  advising  us  as  to  the  management  of 
our  railways.  We  thank  them  for  their 
advice,  we  reflect  upon  it,  and,  if  we 
think  it  good,  we  adopt  it.  But  we  always 
[Mr.  Held. 


feel  that  the  responsibility  must  be  with 
us,  and  that  we  cannot  shift  it  by  saying 
that  other  people  advised  us  to  do  this 
and  we  followed  their  advice.  So  far  as 
the  people  of  South  Australia  are  con- 
cerned, I  think  I  can  dismiss  from  their 
minds  the  idea  that  we  contemplate  doing 
them  an  injury. 

Mr.  Howe. — I  have  no  such  apprehen- 
sion. 

Mr.  REID. — No.  So  far  as  we  are  con- 
cerned, the  difficulty  is  chiefly  connected 
with  the  railway  system  of  Victoria. 

Mr.  Howe.  —  And  the  river  trade. 

Mr.  REID. — Well,  that  is  a  separate 
matter.  I  do  not  wish  to  bring  the  river, 
which  was  given  to  us  by  nature,  into  the 
same  category  as  the  railways. 

Mr.  Howe. — The  river  is  a  feeder  to 
the  railways. 

Mr.  REID. — Yes;  but,  so  far  as  we  are 
concerned,  it  really  injures  our  railway 
traffic  to  some  extent.  The  Bourke  Rail- 
way, for  instance.  However,  the  river  is 
a  natural  advantage  to  some  of  our 
settlers,  and  the  more  advantages  they 
have  the  better  we  are  pleased.  I  do 
not  apply  the  statements  I  am  now  mak- 
ing to  the  rivers ;  lam  speaking  only  of 
the  railways,  which  have  cost  us  a  large 
amount  of  money  to  construct,  and  our 
indebtedness  for  which  constitutes  a  heavy 
burden  upon  the  people.  I  have  no 
sympathy  with  anything  unbusiness-like 
in  connexion  with  the  management  of 
these  railways  ;  but,  viewing  the  interests 
of  the  people  as  a  whole,  I  do  not  look 
with  alarm  upon  the  reduction  of  rates 
of  carriage  to  the  lowest  possible  point, 
because  I  reflect  that  this  policy  can  at 
any  time  be  altered  if  it  is  against  the 
will  of  the  people,  or  if  it  is  seen  to  act 
against  the  benefit  of  the  state.  In  any 
case,  the  state  should  be  allowed  to  carry 
out  its  own  policy  in  regard  to  matters  in 
regard  to  which  it  is  financially  respon- 
sible. 

Mr.  GORDON  (South  Australia).— I  am 
beginning  to  think  that  we  shall  have 
nothing  of  federal   principle   left  in   the 
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Constitution  by  the  time  the  sittings  of 
the  Convention  are  finished.  Pint  of  all, 
wo  have  agreed  to  the  irritating  system  of 
bookkeeping,  which  is  nearly  hall  as  bad 
as  that  which  erects  customs  barriers  upon 
our  borders. 

Mr.  Fraser. — It  will  be  in  force  only 
for  a  time. 

Mr.  GORDON.— Then  we  have  left 
Western  Australia  out  of  the  Federation 
altogether  for  five  years;  we  have  chipped 
off  a  very  large  integral  portion  of  Aus- 
tralia from  the  Federation  for  that  time. 
Now  we  are  going  right  back  upon  every 
sentiment  previously  expressed  in  the 
Convention  with  regard  to  the  manage- 
ment of  intercolonial  railways.  The  hon- 
orable and  learned  member  (Mr.  Wise) 
in  a  speech,  which  wTas  charming  but 
which  meant  very  little,  put  two  pro- 
positions to  the  Convention.  The  first 
was  that  we  should  not  establish  an 
Inter-State  Commission  because  it  was 
novel. 

Mr.  Wise. — Because  it  has  been  proved 
a  failure. 

Mr.  GORDON.— The  honorable  and 
learned  member's  first  proposition  was 
that  it  was  novel.  But  the  whole  of  this 
Constitution  is  novel.  We  are  creating 
entirely  new  political  machinery. 

Mr.  Fraser. — Surely  not. 

Mr.  GORDON. — It  is  new  so  far  as  we 
are  concerned,  and  in  some  of  its  aspects 
it  is  newT  so  far  as  the  political  his- 
tory of  the  world  is  concerned.  Then 
the  honorable  and  learned  member  said 
that  an  Inter-State  Commission — a  jury 
of  experts— would  be  a  disintegrating 
factor  in  the  Federation.  How  can  it 
be  said  that  a  body  of  men  competent 
and  educated  to  deal  with  the  fric- 
tional  differences  which  are  now  admitted 
to  exist  between  the  colonies  would  be  a 
•disintegrating  factor  1  Such  a  body  must 
be  a  peacemaking  and  mollifying  institu- 
tion. For  these  two  reasons  the  honorable 
and  learned  member  says  with  the  utmost 
calmness  and  frankness  that  we  must  con- 
tinue to   be    competitive.     If   we  are   to 


continue  to  be  competitive,   why  do    we 

Want   federal  ioil'? 

Mr.  Kkaskk.  —  We  are  not  taking  over 
the  railways. 

Mr.  Goiihox.  -If  the  Convention  is 
going  to  think  that  way,  I  am  a  convert 
to  the  taking  over  of  the  railways. 

Mr.RElD. — I  should  think  the  honorable 
and  learned  member  would  be.  He  would 
take  over  anything. 

Mr.  GORDON.— Rather  let  us  take 
over  the  railways,  than  allow  one  of  the 
principal  questions  which  federation  is  to 
settle  to  remain  unsettled. 

Mr.  Fraser. — Would  the  honorable  and 
learned  member  take  over  the  railways  of 
Tasmania  and  Western  Australia? 

Mr.  GORDON.— Let  us  consider  any 
proposition  rather  than  leave  in  our  midst 
such  a  cause  of  friction  and  damage  to  the 
Federation  as  this  would  be.  After  con- 
sultation with  the  Right  Hon.  Mr.  Reid,  it 
has  been  decided  by  the  representatives  of 
New  South  Wales  that  we  are  to  remain 
competitive.  I  thought  that  federation 
was  to  reduce  competition. 

Mr.  Reid. — I  never  dreamt  of  such  a 
thing. 

Mr.  GORDON.— The  honorable  and 
learned  member  (Mr.  Wise)  used  the 
words  "  We  must  remain  competitive." 
I  thought  that  the  abolition  of  protective 
duties  was  to  do  away  with  competition. 

Mr.  Reid. — Indeed  it  will  not.  It  will 
do  away  with  unequal  competition. 

Mr.  GORDON. — Is  not  unequal  com- 
petition still  competition  1 

Mr.  Reid. — The  abolition  of  protective 
duties  will  not  do  away  with  competition ; 
it  will  increase  other  kinds  of  competition. 

Mr.  GORDON.  —  The  intention  of 
federating  is  to  allow  the  people  residing 
in  the  Federation  to  enjoy  fully,  freely, 
and  without  anti-federal  competition  the 
natural  advantages  which  the  continent 
offers.  It  appears  that  each  colony  is 
to  keep  within  its  own  hands  a  weapon 
which  will  destroy  half  the  benefits  of 
federation.  That  is  what  this  proposition 
narrows  itself  down  to. 
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Mr.  Reid. —  What  is  the  thing  which 
any  colony  can  do  that  will  destroy  the 
benefits  of  federation  ?  Is  it  putting  the 
rates  too  high  ? 

Mr.  GORDON.  —  They  may  put  the 
rates  up  too  high. 

Mr.  Reid.  —  I  shall  be  willing  to  go 
with  you  to  prevent  that. 

Mr.  GORDON.— I  shall  be  pleased  to 
answer  any  question  the  right  honorable 
member  may  put  to  me  after  I  have  finished 
my  remarks.  These  interjections  do  tend 
to  throw  one  off  the  track  of  his  argument, 
but  I  will  answer  the  right  honorable 
member  at  once.  He  says — "  Might  this 
barrier  be  raised  by  way  of  higher  rates 
or  lower  rates  ? "  My  reply  is,  by  either. 
I  will  take  him  on  his  strongest  ground, 
and  on  my  weakest.  A  barrier  may  be 
raised  by  charging  low  rates  with  a  view 
of  tempting  trade  from  one  state  to  an- 
other. But  then  the  right  honorable 
member  says — "  How  can  this  hurt  any- 
body ?  The  producers  gain."  So  do  the 
carrion  gain  after  the  battle.  So 
do  the  contractors  gain  in  a  war  be- 
tween two  countries.  Of  course  some- 
body will  gather  in  spoils.  But  does  the 
right  honorable  member  contend  that  a 
war  of  railway  rates  in  which  less  than 
actual  cost  is  charged  for  the  carriage  of 
goods  can  do  good  to  any  colony. 

Mr.  Wise. — After  union,  this  will  end 
itself. 

Mr.  GORDON.— The  honorable  mem- 
ber gives  away  his  whole  position.  Are 
we  to  leave  this  cancer  to  remain  festering 
until  it  is  so  bad  that  the  patient  must 
either  die  or  it  must  be  cut  out,  or  are 
we  to  take  immediate  steps  to  effect  a 
cure1? 

Mr.  Wise.  —  Unfortunately,  there  are 
no  steps  that  will  effect  a  cure. 

Mr.  GORDON.— If  the  honorable  mem- 
ber had  a  mote  in  his  eye  he  would  not 
wait  until  it  destroyed  the  eye  before  he 
took  it  out. 

Mr.  Wise. — I  am  not  going  to  take  a 
remedy  that  will  put  the  eye  out. 
[Mr.  Gordon. 


Mr.  GORDON. — Are  we  going  to  leave 
this  difficulty  here  to  create  friction  and 
trouble?  We  should  then  be  in  very  much 
the  same  position  commercially  as  before. 
I  cannot  understand  the  argument  of  Mr. 
Reid  in  advocating  a  cut-throat  policy  of 
low  rates  on  the  ground  that  it  benefits 
the  producers.  Have  not  the  experts  of 
this  and  the  other  colonies  met  and  abso- 
lutely denounced  such  rates? 

Mr.  Lyne.— What? 

Mr.  GORDON.— They  lamented  that 
they  should  exist. 

Mr.  Lyne. — They  only  denounced  the 
preferential  rates,  and  not  the  differential 
rates. 

Mr.  GORDON. — I  am  attacking  the  pre- 
ferential rates.  The  Hon.  Mr.  Higgins* 
amendment  only  attacks  preferential  rates 
and  rates  imposed  with  a  view  of  unfairly 
attracting  trade. 

Mr.  Lyne. — It  attacks  differential  rates 
also. 

Mr.  GORDON.— It  is  not  meant  to 
have  that  effect.  The  Inter-State  Com- 
mission sitting  as  a  jury  would  see  that 
no  unfair  rates  were  imposed  with  a 
special  view  of  attracting  trade  improperly 
from  one  state  to  another.  The  railway 
experts  have  lamented  the  existence  of 
such  rates,  but  it  remained  for  Mr.  Reid 
to  get  up  and  solemnly  in  this  Convention 
defend  a  thing  which  all  those  who 
know  anything  about  it  have  con- 
demned. 

Mr.  Reid. — No,  not  to  defend  it.  I  say 
it  is  a  question  of  independent  manage- 
ment, and  that  as  long  as  management  is 
independent  you  cannot  control  it. 

Mr.  GORDON.— Let  me  quote  another 
authority  to  the  right  honorable  member, 
and  it  is  an  authority  which  I  am  sure 
he  will  respect — that  of  his  own  colleague 
(the  Hon.  Mr.  Carruthers). 

Mr.  Reid. — He  is  in  favour  of  federal- 
izing the  railways. 

Mr.  GORDON.— Either  of  federalizing 
the  railways,  or  of  providing  some  piece 
of  machinerv    which    would    remove    the 
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friction.  He  prefers  federation  of  the  rail- 
ways, but  he  says,  if  we  cannot  get 
federation,  let  us  have  something  which 
will  remove  the  friction. 

Mr.  Wish. — Reflection  proves  that  we 
cannot  find  that  something. 

Mr.  GORDON.— We  think  we  can,  but 
let  me  quote  the  honorable  member.  He 
says — 

We  also  have  been  trying  to  get  the  trade  of 
Riverina,  which  geographically  belongs  to  Vic- 
toria. If  something  be  not  done  wisely  in  re- 
ference to  the  railways,  the  anti-federal  spirit 
will  continue  to  be  exhibited.  The  same  spirit 
of  antipathy  engendered  and  fostered  by  the 
Custom-houses  will  be  engendered  and  fostered 
by  the  Railway  department. 

Is  Mr.  Carruthers  right,  or  is  his  revered 
chief  ? 

Mr.  Reid. — We  are  both  right,  from 
different  points  of  view. 

Mr.  GORDON.— One  point  of  view 
must  be  wrong,  and  I  am  afraid  it  is 
that  of  my  right  honorable  friend.  Mr. 
Carruthers  goes  on  to  say — 

Any  policy  which  allows  New  South  Wales 
to  rob  Victoria  of  the  earnings  of  her  railways 
tends  to  impose  additional  taxation  upon  the 
people  of  Victoria,  and  anything  which  allows 
Victoria  to  rob  the  people  of  New  South  Wales 
of  the  earnings  of  her  railways  tends  to  impose 
additional  taxation  upon  the  people  of  New 
South  Wales. 

What  becomes  of  the  catch-penny  argu- 
ment of  Mr.  Reid  that  low  rates  benefit 
the  producers  in  the  particular  locality  in 
which  they  are  imposed?  The  question 
is — taking  the  larger  view  put  by  Mr. 
Carruthers  —  whether  it  is  a  good  thing 
for  any  colony  ? 

Mr.  Fraser.  —  It  may  create  new 
traffic. 

Mr.  GORDON.— My  honorable  friend 
has  a  bee  in  his  bonnet  on  this  subject. 
He  is  a  large  carrier  of  wool,  I  know. 
Mr.  Carruthers  also  states — 

I  urge,  therefore,  that  the  Federal  Constitu- 
tion Bill  should  either  provide  to  take  over  the 
railways  or  provide  some  machinery  by  which 
thorough  inquiry  might  be  made,  and  ultimately 
federal  control — or  such  control  as  the  Federal 
Parliament  may  approve — assumed  over  rail- 
ways. 


That  is  what  we  want — such  control  as 
will  prevent  this  unfair  competition.  The 
Hon.  Mr.  Wise  said  that  too  much  had  been 
made  of  this  question,  and  that  it  had  been 
spoken  of  as  if  it  were  as  bad  to  have  rail- 
way competitive  rates  as  to  have  inter- 
colonial customs  barriers.  To  some  extent 
that  is  a  figure  of  speech.  Nobody  con- 
tends that  one  is  as  bad  as  the  other  at 
present.  But  one  may  be  made  almost 
as  bad  as  the  other  if  once  a  spirit  of 
antagonism  is  aroused  between  the 
colonies.  What  would  be  the  con- 
sequences then  to  the  weaker  colonies? 
At  present  they  can  protect  themselves 
by  intercolonial  customs  duties  ;  but  if  it 
becomes  a  question  of  fighting  wealthy 
colonies  like  New  South  Wales  and  Vic- 
toria in  the  matter  of  railway  rates, 
the  smaller  colonies  must  go  to  the  wall. 
We  must  have  an  independent  body  to 
protect  us  against  possible  injustice. 
We  are  not  making  laws  which  we 
of  this  Convention  are  going  to  admin- 
ister. We  are  making  laws  for  all 
time.  We  do  not  know  what  causes  of 
friction  may  arise,  or  what  troubles  may 
come  under  the  new  Constitution.  We 
must  provide  for  possibilities,  and  there 
is  a  serious  possibility  here  of  injury 
being  done  to  some  of  the  colonies  and 
to  the  whole  fabric  of  the  Constitution. 
Surely  we  can  devise  some  scheme  under 
which  an  independent  body  can  see  that 
fair  play  is  done  in  this  respect.  It  is  a 
comparatively  narrow  issue.  It  is  not  a 
question  affecting  the  whole  management 
of  the  railways  of  the  Commonwealth,  as 
Mr.  Reid  would  have  the  Convention 
suppose.  Outside  the  area  of  competition 
between  the  states  the  management  will 
be  left  to  the  colonies  themselves.  It  is 
only  in  matters  affecting  intercolonial 
interests  that  this  body  will  come  in. 

Mr.  Fraser. — Would  not  the  Federal 
Court  deal  with  these  matters  ? 

Mr.  GORDON.— I  doubt  it  very  much, 
unless  it  is  provided  for.  Moreover,  we 
do  not  want  this  constant  litigation.  The 
arguments  which  have  been  used  against 
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the  Inter-State  Commission  by  comparing 
it  with  the  Inter-State  Commission  of  the 
United  States  are  not  of  much  value,  be- 
cause the  United  States  Commission  is  a 
commission  which  is  dealing  with  private 
concerns,  with  railways  which,  in  their 
inception,  were  cut-throat  railways,  lines 
which  were  designed  to  kill  each  other. 
Here  the  Inter-State  Commission  would 
deal  with  the  interests  of  those  who 
appointed  it.  We  would  appoint  a  body 
to  deal  with  our  own  interests,  not  with 
outside  interests,  and  there  is  no  com- 
parison between  the  duties  of  those  two 
bodies  or  their  area  of  jurisdiction,  nor 
is  there  any  comparison  between  those 
bodies  as  regards  the  spirit  in  which  their 
decisions  would  be  received.  It  is  im- 
possible to  conceive  that  any  of  these 
sovereign  colonies  would  dispute  a  decision 
arrived  at  by  the  Inter-State  Commission, 
and  it  is  impossible  to  conceive  that  so 
high  and  expert  a  body  would  do  any- 
thing unfair  to  any  colony.  I  must  con- 
fess that  there  was  some  force  in  the 
criticism  of  Mr.  Isaacs  as  to  the  wording 
of  Mr.  Higgins'  amendment.  It  is  pos- 
sible that  it  is  a  little  too  wide ;  it  might 
be  made  to  embrace  the  prohibition  of  such 
attractions  as  one  colony  might  fairly 
surround  its  ports  with,  and  wTe  do  not 
want  that.  It  would  be  better  to  confine 
the  proposition  to  rivers  and  railways,  or, 
if  desired,  to  railways  only.  Do  not  let  us 
run  the  danger  of  making  it  too  wide. 
But  either  to  leave  the  thing  untouched, 
or,  worse  still,  to  go  right  back  on  the 
whole  federal  position,  and  to  crystallize 
in  the  Constitution  a  selfish  policy  of 
managing  the  railways  would  be,  in  my 
opinion,  absolutely  destructive  of  the 
federal  spirit.  That  is  the  limitation 
which  the  Eight  Hon.  Mr.  Reid  and  Mr. 
Wise  seek  to  embody  in  this  Constitution 
— to  encourage  competition,  to  throw  right 
into  the  Constitution  a  casus  belli  between 
the  colonies,  and  to  say — "  Although  you 
are  federating  in  name,  you  have  each  still 
a  powerful  weapon  with  which  to  injure 
one  another,  and  here  is  the  warrant  for 
[Mr.  Gordon. 


your  using  it."  That  is  a  direct  invitation 
to  the  colonies  to  derogate  from  the  fede- 
ral spirit,  and  one  which  I  hope  the  Con- 
vention will  not  encourage. 

Mr.  FRASER  (Victoria).— I  indorse 
almost  every  word  that  fell  from  the 
Right  Hon.  Mr.  Reid  in  this  matter,  for  I 
do  not  see  how  it  is  possible  to  control  the 
railway  rates  unless  you  federalize  the  rail- 
ways. The  one  thing  is  impossible  without 
the  other.  It  is  impossible  to  give  a  body 
the  control  and  fixing  of  rates  and  other 
matters  unless  you  federalize  the  railways 
altogether,  and  there  is  not  much  use  in 
wasting  time  over  the  question  of  federal- 
izing the  railways,  because  I  believe  there 
is  an  overwhelming  majority  in  the  Con- 
vention against  that  proposal.  For  very 
good  reasons  it  is  regarded  as  quite  impos- 
sible and  impracticable.  As  to  differential 
and  preferential  rates,  I  do  not  see  how 
you  can  very  well  draw  a  distinction 
between  the  two.  For  instance,  the  rate 
from  Sydney  to  Cootamundra  is  3d.  per  ton 
per  mile,  while  the  freight  to  Hay,  which 
is  250  miles  further,  is  only  the  same. 
Now,  that  is  a  preferential  rate  which  is 
intended  to  draw  traffic.  I  deny  that  the 
present  railway  warfare — or  cut- throat 
policy,  as  it  is  called — has  the  injurious 
effect  attributed  to  it.  The  rates  from  here 
to  Echuca,  of  course,  are  lower  for  the  pro- 
ducers across  the  Murray  than  they  are  for 
the  producers  on  this  side  of  the  Murray; 
but  the  producers  on  this  side  of  the  Mur- 
ray, who  use  our  railways,  would  have  to 
pay  higher  rates  if  the  railways  did  not 
get  the  traffic  across  the  border.  If  the 
lines  running  to  the  borders  of  the  differ- 
ent colonies  did  not  get  the  traffic  from 
portions  of  adjoining  colonies  which  geo- 
graphically belong  to  them,  and  if  the 
traffic  was  so  curtailed  that  it  would  be 
very  slight  indeed,  of  course  the  people 
living  in  the  colony  wrould  have  to  pay  a 
higher  rate  in  order  to  make  the  railways 
pay.  Let  honorable  members  make  no 
mistake  about  the  matter — it  is  really  not 
known  at  how  low  rates  railways  can 
be     run     if     they    have     an     enormous 
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traffic.  What  fixes  the  paying  rate  is 
not  so  much  the  distance  as  the  amount 
of  traffic  and  the  gradient.  For  instance, 
between  Sydney  and  some  parti  of  New 

South  Wales  there  are  very  steep  gradients, 
and  of  course  a  locomotive  cannot  draw 
perhaps  more  than  from  four  to  eight 
trucks  on  such  lines.  On  the  other  hand, 
on  the  line  to  Echuca,  except  on  the  gra- 
dient near  Woodend,  a  locomotive  can 
draw  from  40  to  60  trucks.  The  geo- 
graphical advantages,  and  the  advantages 
of  level  lines,  are  things  you  cannot  get 
rid  of.  Victoria  has  a  perfect  right 
to  draw  traffic  from  Riverina.  No 
clause  that  we  can  devise  or  put  into 
this  Constitution  will  get  over  that,  be- 
cause Kiverina  geographically  belongs  to 
this  colony.  So  does  the  Richmond  dis- 
trict belong  to  Queensland,  and  I  could 
name  many  other  parts  in  the  different 
colonies  which  belong,  geographically,  to 
adjoining  colonies.  It  is  almost  impossible 
to  drive  trade  hundreds  of  miles  from  its 
natural  outport,  and  it  should  not  be  done. 
That  is  not  intended,  I  hope.  But  I 
would  repeat  that  we  should  not 
run  away  with  the  idea  that  the  people 
who  use  the  railway  to  Echuca,  for  ex- 
ample, on  this  side  of  the  border,  would 
not  have  to  pay  higher  rates  if  the  traffic 
on  the  other  side  of  the  border  was  shut 
out.  If  you  run  trains  with  only  one 
truck  loaded,  when  you  should  have  20 
or  30  trucks,  the  train  cost  is  almost 
the  same  as  if  there  were  a  full 
train.  There  is  a  very  slight  difference  in 
the  coal  consumed,  but  there  is  no  differ- 
ence in  the  pay  of  the  engine-drivers  or 
guards.  The  wear  and  tear  is  almost  the 
same,  so  that,  practically,  the  only  saving 
is  the  small  decrease  in  the  amount  of  coal 
consumed.  It  is  utter  nonsense,  there- 
fore, to  say  that  the  so-called  cut-throat 
policy  has  been  as  ruinous  as  it  is  said 
to  have  been.  £1  per  ton  will  pay  to  run 
goods  to  Echuca  with  sufficient  traffic,  while 
the  lowest  rate  charged  is  much  more 
than  that.  If  you  have  plenty  of  traffic  the 
rate  has  not  yet  been  named   or  used  in 


these  colonies  which  is  not  sufficient  to 
pay ;  such  rates  are  paying  everywhere 
else  where  there  is  a  large  traffic,  and 
this  will  be  admitted  by  the  railway 
people  themselves.  Of  course,  I  do 
not  object  to  the  cut-throat  policy,  as  it 
is  called,  being  stopped  in  a  reasonable 
way ;  but  I  say  that  it  does  not  injure 
the  railways  to  the  extent  supposed,  and 
they  have  all  adopted  that  policy  in  the 
various  colonies.  When  federation  takes 
place  there  will  be  much  less  friction  in 
this  regard  than  there  is  at  present.  Of 
course,  with  one  Federation  there  will 
be  a  sort  of  Commonwealth  sentiment 
running  through  the  various  railway 
departments,  and  the  result  will  be 
that  there  will  be  less  of  cut-throat 
railway  rates.  While  I  do  not  know  that 
the  clauses  in  the  old  Bill  need  be  objected 
to — I  do  not  think  we  need  be  alarmed  at 
clause  95  or  clause  96 ;  I  think  they  are 
right  enough — still,  I  agree  that  it  is  just 
as  well  to  leave  the  Inter-State  Commission 
out,  as  it  is  more  embarrassing  than 
otherwise,  and  I  do  not  see  that  it  can  do 
very  much  good.  At  any  rate,  what  possi- 
bility, I  ask,  is  there  of  taking  over  the 
railways  of  Tasmania  or  of  Western 
Australia?  It  would  require  an  im- 
mense department  to  manage  the  rail- 
ways of  all  the  colonies  included  in 
the  proposed  Commonwealth,  and,  the 
wider  the  scope,  the  more  difficult  of  man- 
agement the  railways  would  be.  If  one 
department  had  to  manage  the  railways 
in  Western  Australia,  in  Tasmania,  in 
New  South  Wales,  in  Victoria,  and  in 
Sonth  Australia,  it  would  have  to  be  a 
very  huge  department  indeed,  and  those 
railways  would  be  much  better  managed  as 
they  are ;  especially  as  the  responsibility 
of  making  them  pay  would  be  with 
the  states.  Another  matter  which  ought 
not  to  be  forgotten  is  that  the  river  rates 
control  the  railway  rates  in  many  c. 
If  the  railway  rates  in  many  parts  were 
raised,  the  rivers  would  be  much  more 
used  than  they  are  Rt  present.  The  river 
rates  control  the  railway  rates,  especially 
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when  there  is  navigation,  and  the  Darling, 
the  Murrumbidgee,  the  Edwards,  and  other 
rivers  are  navigable  for  a  part  of  the  year. 
So  that  the  cut-throat  policy  is  brought 
about,  not  so  much  by  the  competition 
with  the  railway  rates  as  by  the  river 
rates. 

[The  Chairman  left  the  chair  at  one 
o'clock  p.m.  The  committee  resumed  at  five 
minutes  past  two  o'clock  p. m.~\ 

Mr.    LYNE   (New   South    Wales).—  I 
cannot  allow  the  question  to  be  put  with- 
out saying  a  few  words.    It  appears  to  me 
that  the  words  proposed  to  be  inserted  by 
my  honorable  friend  (Mr.   Higgins)  are  of 
a  character  which  might  be  misinterpreted, 
because  I  do  not  think,  according  to  his 
speech,  that  he  intended   that  they  should 
go  so  far  as  they  appear  to  go.      However 
that  may  be,  there  are  very  many  diffi- 
culties  in  the    way  of  dealing  with  this 
question.     I    think    the   best    course    to 
take  to   ascertain    really    what   is   aimed 
at  is  to  find  out  if  possible  what  is  under- 
lying this  proposal.     I    take  it  that  the 
dosire  of  the  colony  of  Victoria  to  appoint 
an  Inter-State  Commission  is,  in  the  main, 
to   hold   the  trade  she  has  in   Southern 
Riverina.     It  must  be  admitted,  I  think, 
on   all  sides  that  during  the  last  ten  or 
twelve  years  the  extension  of  the  railway 
system  of  New  South  Wales  and   the  re- 
arrangement of  rates  has,  to  a  large  extent, 
drawn  towards  New  South  Wales  much  of 
the  trade  which  formerly  went  into  Vic- 
toria.    And  how  you  are  going  to  appoint 
a  commission  of  any  kind  to  take  out  of 
the  hands  of    the    state,   so  long  as  she 
controls  her  railways,  the  power  of  regu- 
lating the  rates  thereon,  I  cannot  conceive. 
If  you  wish  to  get  over  the  whole  difficulty 
there  is  only  one  way  of  doing  it,  and  that 
is   by   federalizing  the  railways  and  the 
debts  of  the  colonies.     I  do  not  see  any 
other  way  of  getting  over  a  difficulty  such 
as   presents   itself   at   the    present   time. 
South  Australia,    of  course,   in  a  degree, 
but  not  to  the  same  extent  as  Victoria, 
is  desirous  of  holding  the  trade  she  has 
[Mr.  Fraser. 


with  Broken  Hill,  and,  probably,  taking  a 
part  of   the    trade    which    she    hopes   to 
obtain  from  the  western  portion  of  New 
South     Wales,       further      towards      the 
Darling.     I    can,    therefore,     understand 
both  Victoria  and  South  Australia  being 
very  anxious  indeed  for  the  appointment 
of  a  commission  which  must,   if  it  is  to 
have  any  effect    at    all,   take    the   power 
of  regulating  rates  on  the  lines  of  those 
colonies  that  have  spent  their  money  in 
building  railways.     I  do  not  think,  unless 
under  the  conditions  of  taking  over  the 
railways  and  the  debts,  it  is  likely  that 
any  state  will  agree  to  permit  an  Inter- 
State  Commission  or  a  body  of  any  kind 
to    dictate  what  the    rates  shall  be.       If 
I  read  aright  the  result  of  the  Inter-State 
Commission    in   the    United  States,  it  is 
not  to  prevent  a  state  from  obtaining  all 
the  trade  it  can   within   its  own  borders, 
but  to  prevent  a  railway  that  runs  through 
one    state    from    adopting    such    a  tariff 
as  will  take  the  trade  from  another  state. 
If   any  one   is  to  blame  for  attempting  to 
take  trade  from    another  state  it  is   the 
colony  of  Victoria. 

Sir  William  Zeal. — How  is  that? 
Mr.  LYNE. — And  she  has  been  to  blame 
for  a  very  considerable  time. 

Sir  William  Zeal. — We  had  made  rail- 
ways to  the  border  before  you  had  made 
any  railways  down  there  at  all. 

Mr.  LYNE.— New  South  Wales  does 
not  desire  to  put  a  rate  on  her  railways  to 
take  from  Victoria  any  trade  which  is  not 
her  own. 

Sir  William  Zeal. — She  has  done  it. 
Mr.  LYNE. — For  many  years  past,  I 
think  from  about  1882,  Victoria  has, 
according  to  the  evidence  of  her  commis- 
sioner (Mr.  Mathieson),  considered  the 
whole  of  the  trade  in  Southern  Riverina 
to  belong  to  her,  although  it  is  in  the 
territory  of  New  South  Wales. 

Sir  William  Zeal. — They  are  all  Vic- 
torian settlers. 

Mr.  LYNE. — That  may  be  so,  but  they 
are  under  the  rule  of  New  South  Wales. 
And  they  are  also  contributing  to  the  cost, 
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and  have  contribute  I  to  fche  cost,  of  the 
construction  of  railways  in  and  the  develop- 
ment of  the  colony  of  New  South  \\.il«s. 

And,  from  1882,  until  during  the  last  few 
years,  that  trade  has  mostly  come  to  Vic- 
toria out  of  New  South  Wales.  The  ob- 
ject of  the  Inter-State  Commission  and  its 
duty,  I  take  it,  would  be  at  once  to  pre- 
vent the  rates  that  are  now  imposed 
by  the  Victorian  Railways  Commissioner, 
which  have  the  effect  of  drawing  the  pro- 
duction from  New  South  Wales.  As  Sir 
William  Zeal  knows,  when  you  get  a  cer- 
tain distance  above  the  Murray,  the  Vic- 
torian Railways  Commissioner  gives,  in 
some  cases,  a  discount  on  the  rates  charged 
over  the  railway  lines  in  Victoria  of  61 
per  cent.,  and  in  other  cases,  discounts  of 
from  40  to  45  per  cent. 

Sir  William  Zeal. — Well,  you  do  prac- 
tically the  same  thing  on  your  side. 

Mr.  LYNE. — We  are  compelled  to  do  it 
in  consequence  of  the  action  of  Victoria, 
but  we  do.not  desire  to  do  it.  In  referring 
to  those  particular  cases,  I  refer  to  them 
as  preferential  and  not  differential  rates. 
I  say,  therefore,  that  Victoria,  was  the 
first  sinner  in  this  regard,  and  that  it  was 
only  in  self-defence  that  New  South  Wales 
was  compelled  to  put  on  rates  in  our  own 
colony  to  prevent  the  destruction  of  the 
railway  revenue  of  New  South  Wales. 

Sir  William  Zeal. — But  you  had  none 
of  that  revenue  until  you  made  those  rail- 
ways. 

Mr.  LYNE.— No,  we  had  none  of  that 
railway  revenue,  and  we  had  also  none  of 
the  capital  cost;  but  we  have  gone  to  the 
capital  cost;  of  constructing  those  railways, 
and  we  desire,  if  we  are  allowed  by  our 
neighbours,  to  levy  rates  on  the  traffic  of 
those  railways  that  will  bring  in  revenue 
enough  to  pay  interest  on  the  money  ex- 
pended. You  are  not  proposing  to  take 
away  from  New  South  Wales  that  capital 
cost,  but  you  are  proposing  to  take  away 
from  us  the  power  of  producing  sufficient 
revenue  from  those  railways  to  pay  the 
cost  of  their  construction.  New  South 
Wales  is  only  doing  that  at   present  for 


the  purpose  of  protecting  herself  against 
the  inroads  of_  those  who  started  this 
competition. 

Sir  William  Zeal. — It  is  the  other  way 
about ;  we  were  there  first. 

Mr.  LYNE. — No,  I  beg  the  honorable 
member's  pardon;  you  were  there  first, 
but  you  were  the  encroachers. 

Sir  William  Zeal. — We  settled  the 
country  for  you. 

Mr.  LYNE. — You  came  to  take  some 
part  of  our  country,  and  in  that  respect 
you  were  the  first  sinners.  But  New 
South  Wales  met  those  differential  rates 
of  40  to  60  per  cent,  discount  by,  first  of 
all,  placing  as  low  a  preferential  rate  as 
she  could  on  her  long  lines  of  railway,  and, 
in  the  second  place,  by  putting  on  a  high 
rate  when  the  goods  were  going  towards 
the  Victorian  border. 

Mr.  Howe. — That  is  what  New  South 
Wales  pleads  for  now,  according  to  the 
statement  of  your  Premier. 

Mr.  LYNE.— I  do  not  think  so.  I 
listened  to  what  the  Premier  of  New 
South  Wales  said,  and  I  do  not  think  he 
advocated  a  high  rate  on  goods  going  from 
a  certain  point ;  take,  for  illustration's 
sake,  from  Hay  to  the  Victorian  border. 
What  our  Premier  contended  was  that 
New  South  Wales  should  not  be  prevented 
from  putting  on  the  ordinary  differential 
rate  for  the  first  50  miles  from  Sydney, 
another  rate  for  the  next  50  miles,  and  so 
on,  each  50  or  100  miles,  the  rate  shading 
off  and  becoming  lower  and  lower.  I 
always  thought,  until  I  heard  Mr.  Eddy's 
evidence  in  Adelaide,  that  if  you  took  a 
mile  of  railway  near  Hay,  where  the  goods 
were  carried  at  the  low  rate,  that  that 
mile  did  not  pay;  but  Mr.  Eddy  distinctly 
said  in  his  evidence  at  Adelaide  that  he 
did  not  run  an  engine  or  carry  a  ton  of 
goods  over  a  mile  of  railway  anywhere  in 
the  colony  that  did  not  pay.  And  that 
seemed  to  indicate  that,  although  the 
rates  are  low  when  you  get  to  the  ex- 
treme limits,  still  they  are  not  at  such  a 
low  level  as  to  involve  a  loss  to  the 
colony. 
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Sir  George  Turner. — Mr.  Eddy  did  not 
say  that  the  lowest  rate  paid  ;  he  admitted 
that  the  lowest  rate  did  not  pay,  but  he 
stated  that,  in  conjunction  with  the  whole 
of  the  lines,  the  traffic  paid. 

Mr.  LYNE. — Yes;  I  was  just  going  to 
say  that  if  he  did  not  get  to  carry  that 
ton  of  goods,  not  only  over  that  mile  of  line, 
but  also  over  other  miles  of  the  railways 
of  the  colony,  probably  there  would  be 
some  loss,  but  having  to  carry  it  the  whole 
distance,  he  was  enabled  to  say  that  every 
ton  of  goods  paid  the  Railway  department 
of  New  Soutli  Wales.  Now,  I  under- 
stand the  Premier  of  New  South  Wales 
to  say  that  he  is  not  in  favour 
of,  nor  did  he  desire  to  keep  on,  that 
preferential  high  rate,  going  towards  the 
border  of  Victoria,  and  towards  the  border 
of  South  Australia,  or,  still  later,  when  we 
extend  our  railways,  towards  the  border  of 
Queensland.  That  is  certainly  a  cutthroat 
policy.  There  is  no  question  of  that ;  and 
I  can  scarcely  think  that  any  of  the 
delegates  from  New  South  Wales  would 
strongly  advocate  the  retention  of  the 
system  on  that  account.  But  it  can  only 
be  done  away  with  if  the  Victorian  Rail- 
way department  do  away  with  their  dis- 
count system,  the  object  of  which  is  to  draw 
railway  traffic  from  the  very  centre  and  al- 
most from  the  other  side  of  New  South  Wales 
into  Victoria.  Because,  if  Victoria  is  al- 
lowed to  continue  its  extreme  preferential 
rates,  New  South  Wales  must,  in  some 
way  or  other,  meet  those  tactics.  Vic- 
toria has  started  this,  and  we  must  defend 
ourselves ;  but  the  object  at  the  present 
time  is  to  prevent  Victoria  continuing 
that  extreme  preferential  rate,  and  if 
that  object  is  accomplished  we  shall 
be  no  longer  under  the  necessity  of  de- 
fending ourselves  from  such  competition. 
But  the  Inter-State  Commission  in  the 
United  States  of  America  was  created,  I 
think,  for  the  purpose  of  preventing  any 
company  from  establishing  cut-throat  rates 
upon  its  railways  with  a  view  to  draw  the 
trade  from  another  state  into  the  state 
from  which  its  lines  were  run.  And  if  a 
[Mr.  Lyve. 


rate  was  imposed  on  the  New  South  Wales 
railways  which  drew  the  trade  from  Vic- 
torian territory  to  Sydney,  it  should  not 
be  allowed.  That  idea,  I  think,  must  be 
accepted  by  all  those  who  wish  to  see  the 
railways  of  these  colonies  run  on  fair  and 
equitable  lines.  But  to  say  that  we  in 
New  South  Wales  shall  not  be  allowed 
to  put  on  a  differential  rate  at  the  50-mile 
limit,  the  100-mile  limit,  and  so  on,  would 
be  to  tie  our  hands,  and  prevent  us 
getting  sufficient  revenue  to  pay  interest 
on  the  capital  we  have  expended  in  the 
construction  of  our  railways.  And  unless 
we  allow  those  limit  rates  to  be  extended 
from  Melbourne  to  Cootamundra,  which  is 
about  half-way  between  Melbourne  and 
Sydney,  no  doubt  Victoria  will  also  lose  some 
trade.  I  do  not  see  how  we  could  agree  to 
a  differential  rate,  starting  with  Melbourne 
as  a  base,  being  charged  on  goods  carried 
right  through  the  Victorian  territory, 
where  the  Railway  department  would  have 
a  higher  rate  paid  to  its  treasury,  and 
that  when  the  traffic  got  into  New  South 
Wales  it  should  pay  any  lessened  rate 
there,  or  over  all  our  lines,  which  is  what, 
it  seems  to  me,  both  Victoria  and  South 
Australia  desire.  I  have  not  the  slightest 
doubt  that  South  Australia  is  looking, 
more  particularly,  to  the  trade  of  Broken 
Hill. 

Mr.  Howe. — Oh  no,  that  is  secure  ;  you 
cannot  take  that  away. 

Mr.  LYNE. — Very  likely;  but  suppos- 
ing New  South  Wales  extended  her  rail- 
way system,  as  she  must  at  some  time  or 
other,  to  Broken  Hill,  I  do  not  think 
the  honorable  member  would  then  say 
that  the  trade  of  Broken  Hill  was  secured 
to  South  Australia. 

Mr.  Howe. — Oh,  yes. 

Mr.  LYNE.— I  happen  to  have  gone 
into  the  matter  in  every  detail,  and  I  am 
satisfied  that  your  trade  will  not  be 
secure.  You  will  get  a  portion  of  the 
trade. 

Sir  William  Zeal. — If  you  are  prepared 
to  carry  the  trade  five  miles  for  their  one 
mile,  you  will  secure  it,  and  not  else. 
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Mr.  LYNE. — There  are  many  things  I 
need   not  go  into  now.     If  the  railways 

were  extended  from  Cobar,  or  Lachlan, 
to  Broken  Hill,  a  large  portion  of  the 
trade  that  is  now  done  through  Adelaide 
would  be  done  through  Sydney.  South 
Australia,  to-day,  is  afraid  of  such  exten- 
sion. 

Mr.  Howe. — Not  at  all. 

Mr.  LYNE.— We  should  not  be  pre- 
vented from  extending  our  railways,  and 
obtaining  a  portion  of  the  trade  which  we 
cannot  obtain  by  water  carriage. 

Mr.  Howe. — Your  producers  are  under 
an  everlasting  obligation  to  South  Aus- 
tralia— we  gave  facilities  which  you  denied 
them. 

Mr.  LYNE.— It  is  not  my  fault  that 
those  facilities  have  been  denied  in  con- 
nexion with  Sydney.  I  have,  on  all  occa- 
sions, advocated  the  extension  of  our  rail- 
ways, right  to  the  extreme  limits  of  the 
colony,  wherever  an  opportunity  presented 
itself.  I  will  take  the  arguments  on  the 
other  side.  At  the  present  time  we  have 
a  preferential  rate  on  Queensland  produce 
in  order  to  attract  that  produce  to  Syd- 
ney. I  do  not  think  New  South  Wales 
desires  that  that  should  be  so,  and  I 
am  prepared  to  admit  that  the  whole 
of  the  trade  belonging  to  Queensland,  if 
that  colony  come  into  the  Federation, 
should  go  to  its  natural  ports,  and  not 
be  drawn  by  cheap  rates  to  Sydney  as 
at  present.  But  this  is  too  small  a 
matter  to  consider  in  this  question.  We 
should  not  be  prevented  putting  on  such 
rates  as  our  commissioners  or  the  Govern- 
ment consider  are  just  and  equitable  to 
give  facilities  to  persons  500  or  600  miles 
from  the  metropolis.  If  we  cannot 
do  that  we  cut  off  the  chance  of  trade 
with  our  own  metropolis.  How  are  we 
going  to  solve  the  difficulty  %  So  long 
as  we  do  not  take  any  produce  that 
is  raised  in  Victoria,  and  draw  it  from 
Victoria,  or  so  long  as  we  do  not  take  that 
course  in  regard  to  South  Australia  and 
Queensland,  we  should  be  allowed  to  work 
and    develop    our    country    in    our  own 


way.  That  is  all  I  contend  for,  but  other 
representatives  are  contending  for  a  great 
deal  more.  New  South  Wales  should  not 
be  a  kind  of  chopping  block  i'or  all  the 
states.  We  do  not  ask  that  New  South 
Wales  should  take  any  trade  to  which  she 
is  not  entitled. 

Sir  William  Zeal.  —  What  about 
Queensland  trade1? 

Mr.  LYNE.— We  do  not  want  it. 

Sir  William  Zeal. — You  do,  you  know. 

Mr.  LYNE. — I  referred  to  that  a  few 
minutes  ago,  and  I  think  I  am  speaking 
for  all  the  representatives  of  New  South 
Wales  when  I  say  tl\ey  do  not  want  to  con- 
tinue to  impose  those  rates  to  withdraw 
trade  from  Queensland. 

Sir  William  Zeal. — Why  should  they 
put  an  export  duty  on  wool  1 

Mr.  LYNE. — There  are  certain  prefer- 
ential taxes  put  on  in  consequence  of  the 
rates  on  the  Queensland  border.  But 
that  at  present  may  be  put  on  one  side. 
We  are  prepared  to  give  those  taxes  up. 
We  do  not  want  to  draw  from  South 
Australia,  Victoria,  or  Queensland ;  but 
there  is  a  desire  on  all  sides  to  draw  from 
New  South  Wales.  That  is  what  is  aimed 
at  ;  and  what  we  want,  if  possible,  is  to 
induce  the  Convention  not  to  agree  to  it. 
|  We  must  lay  down  in  as  clear  terms  as 
possible  in  the  Bill  that  the  preferential 
rate  system,  which  is  mostly  carried  on  by 
Victoria  at  the  present  time,  shall  not  be 
continued.  It  may  draw  the  trade  to  Vic- 
toria, and,  I  understand,  it  really  does 
draw  a  great  deal  of  wool  from  as  far  as 
Wileannia  and  near  Bourke. 

Sir  George  Turner. — All  we  want  is 
that  trade  shall  be  allowed  to  go  to  its 
natural  ports. 

Mr.  LYNE. — You  want  a  great  deal 
more  trade  to  come  to  Melbourne. 

Sir  George  Turner. — You  want  to  take 
the  trade  away  and  force  it  to  Sydney, 
and  we  are  not  likely  to  agree  to  that. 

Mr.  LYNE. — All  we  want  to  do  is  to 
keep  the  trade  for  our  own  port  and 
our  own  state,  and  until  such  time  as 
the   public   debts   and    the   railways    are 
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confederated  I  do  not  see  how  we  can  have 
a  system   other  than  that  of  differential 
rates.     So  far  as  I   understand  Mr.   Wise, 
he  supports  the  view  I  am   putting  now. 
He  may,  however,  be  supporting  that  view 
from  motives  altogether  different  to  mine. 
Mr.  Wise  has  been  a  strong  advocate   for 
federalizing   the   railways,    and    also   the 
debts.       His  proposal,   as  it   strikes    me, 
is     an    attempt     to    show    the    impossi- 
bility  of   dealing   with    special  rates  un- 
less the  railways  and  debts  are  both  feder- 
alized,  and   he   is,    therefore,    supporting 
the  idea  I  am  now  presenting  for  the  pur- 
pose of  showing  that  in  no  other  way  can 
this  difficulty  be  overcome.  My  expression 
of  the  view  is  not  for  that  purpose  at  all. 
My  object  is  to  allow  New  South  Wales  to 
keep  her  railways  for  the  purpose  of  de- 
veloping the  colony.     In  the  development 
of  each  state  we  may,   with   some  degree 
of  certaint}',  judge  the  future   from    the 
history  of  the  past.     Would   Victoria,  if 
she  had    not   separated    from  New  South 
Wales  at  the  time  she  did,  have  attained 
her   present  development  ?     Would    New 
South  Wales  have  projected  the  Victorian 
railways  as  Victoria  herself  has  done  all 
over  the  colony,  and  have  developed  the 
resources    of     Victoria     to    any    greater 
extent  1     I  think  not.     Would  South  Aus- 
tralia, had  she  been  attached  to  a  larger 
Federation,  have  developed  so  rapidly  as 
large  a  railway  system  as  she  has  up  to  the 
present  ?     I  think  not.     The  development 
of  each   state  will   progress   much    more 
rapidly  and  more  naturally  if  it  is  left  in 
the  hands  of  the  state,  instead  of  being 
transferred   to    the    Federal   Parliament, 
for   at   any   rate    many   years   to   come. 
If    it   were   desired   to   make    a    branch 
line   to   any    particular    part    where,    at 
present,    there   would   not    be    sufficient 
traffic    to  pay  interest  on  the    cost,  the 
Federal  Parliament  would  not  for  a  mo- 
ment think  of  carrying  out  the  work  if  it 
were  left  entirely  to  them.     But  the  inte- 
rests of  the  state  wrould  be  more  directly 
concerned.     The  necessity  for  the  develop- 
ment of  territory  comes  home  to  the  state 
[Mr.  Lyne. 


more  quickly  than  it  would  to  the  Federal 
Parliament.  A  state  develops  and  extends 
its  railways,  not  because  it  sees  a  return 
at  once,  but  because  the  development 
of  the  country  in  the  near  future 
will  bring  a  return.  In  that  way 
the  whole  of  New  South  Wales  has 
had  to  be  developed  by  the  railway  sys- 
tem ;  and,  in  my  opinion,  we  are  simply 
on  the  fringe  of  our  railway  construction 
in  that  colony.  Victoria  has  more  railway 
mileage  than  New  South  Wales,  but  the 
territory  of  the  latter  colony  is  three 
times  as  large,  and  is  not  developed  to 
anything  like  the  extent  of  that  of  Vic- 
toria. It  is  much  better,  therefore,  to 
leave  this  matter  of  local  development  in 
the  hands  of  the  states.  The  question 
of  federalizing  the  railways  may  be 
left  for  further  consideration,  until  the 
Federal  Parliament  has  been  in  existence 
some  years,  when  the  people  will  have 
more  confidence  as  to  what  that  Parliament 
may  do,  and  as  to  how  it  will  extend  the 
railway  system.  To  attempt  now  to  carry 
through  an  Inter-State  Commission  or 
any  body  to  take  the  work  out  of  the 
hands  of  Parliament,  still  leaving  the 
responsibility  of  the  debts  on  the  shoulders 
of  the  state  Parliaments,  cannot  meet  with 
the  consideration  or  with  the  approval  of 
New  South  Wales,  or,  I  believe,  of  any 
of  the  other  states. 

Mr.  CARRUTHERS  (New  South  Wales). 
— I  intend  to  support  any  proposal  which 
will  give  federal  control  over  the  railways, 
so  as  to  prevent  that  competition  in  future 
which  has  been  going  on  in  the  past.  I 
am  strongly  of  opinion  that,  although  the 
great  object  of  federation  may  be  to  have 
freedom  of  trade  throughout  the  feder- 
ated colonies,  still  we  must  not  lose  sight 
of  the  fact  that  the  reason  for  desiring 
that  change  is  in  order  that  there  may  be 
some  harmony  amongst  the  Australian 
people.  If  we  acknowledge  here  that 
there  is  a  desire  to  create  an  Aus- 
tralian nation  without  the  divisions  which 
should  not  exist,  without  these  em- 
bittering    influences    which     we    should 
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endeavour  to  cure,  surely  we  ought  not 
in  doing  away  with  our  custom-houses 
leave  in  their  place  something  which  may 
provoke  just  as  keen  a  conflict  and  strife 
in  the  future  as  our  custom-houses  have 
ever  done.  It  appears  to  me  that  if  by 
the  state  ownership  of  railways  we  are 
to  have  the  conflict  increased  and  intensi- 
fied, as  it  must  be,  of  which  we  have  seen 
a  little  in  the  past,  then  the  federation  we 
shall  accomplish  will  only  be  a  federation 
in  name,  and  we  shall  still  leave  in  it  the 
germs  of  division  and  strife  for  the  future, 
when  we  might  have  seized  the  oppor- 
tunity which  now  presents  itself  of  destroy- 
ing, once  and  for  all,  those  germs.  My 
honorable  friend  (Mr.  Wise),  who  is  one  of 
the  minority  with  myself  who  is  in  favour 
of  taking  over  the  railways,  advocates  that 
if  we  leave  things  as  they  are — that  is,  if  we 
have  no  control  over  the  railway  competi- 
tion—we shall  be  adopting  the  surest  and 
most  effectual  means  hereafter  of  forcing 
the  Federation  to  take  over  the  railways. 
I  altogether  dissent  from  my  honorable 
friend's  views  in  that  respect.  I  believe 
that  if  we  leave  the  railways  as  they  are 
now,  without  any  controlling  influence, 
the  effect  will  be  to  largely  prevent 
the  consummation  of  federation  at  all, 
because  the  electors  cannot  be  so  blind 
as  not  to  see  for  themselves  that  the 
continuance  of  the  existing  state  of  af- 
fairs, intensified,  as  it  must  be,  by 
the  removal  of  the  Border  Duties,  will 
be  to  inflict  disaster  and  loss  on  the 
various  colonies  concerned.  I  maintain 
that,  so  far  as  New  South  Wales  and  South 
Australia  are  concerned,  the  people  are 
not  prepared  to  have  their  public  finances 
further  demoralized  by  the  continuance  of 
this  railway  contest,  by  this  war  of  tariffs, 
with  the  pecuniary  loss  which  follows  in 
its  wake.  Arguments  were  used  by  my 
respected  chief  to  the  effect  that  these 
competitive  rates  were  a  benefit  to  the 
producers;  that  they  have  really  helped 
the  flow  of  trade  rather  than  retarded  it, 
and  that  it  was  really  the  business  of 
those  who  owned   the   railways   whether 


they  managed  them  best  at  low  rates 
or  high  rates,  and  that  it  was  the  busi- 
ness of  those  who  ran  the  railways  as  to 
what  rates  they  would  fix;  that  no  loss 
accrued,  but  rather  a  gain  to  the  producers 
who  used  the  railways.  I  take  leave  to 
gainsay  that  argument.  There  may  be  a 
gain  to  the  producers  who  have  the  choice 
of  the  use  of  the  two  lines  of  railways;  it 
may  be  a  gain  to  the  producers  on  the 
border  of  Riverina,  or  near  to  South  Aus- 
tralia, who  can  take  advantage  of  either 
one  or  other  of  those  competitive  rates, 
and  who,  if  they  choose,  can  ship  goods  to 
Adelaide  or  Melbourne,  and  to  Sydney  or 
Melbourne.  But  whilst  those  producers 
have  that  gain,  some  one  else  pays  the 
price  for  it,  and  the  price  is  paid  by  the 
producers  and  users  of  the  railways  in 
other  portions  of  the  colony,  where 
there  is  no  choice  whatever  between 
two  lines.  There  being  a  state  monopoly 
of  railways  throughout  Australia,  the  pro- 
ducer cannot  turn  from  the  state  to  a 
private  railway.  In  nine  cases  out  of  ten 
he  is  forced  to  use  one  line,  and  he  must 
pay  the  price  fixed  on  that  line.  Where 
the  choice  presents  itself  to  the  producer 
to  use  two  lines,  and  he  gets  the  benefit 
of  competition,  that  benefit  is  enjoyed  at 
the  loss  of  the  general  railway  revenue. 
We  know  very  well  that  in  all  the  colonies 
now  the  railways  are  placed  under  manage- 
ments which  are  bound  by  Acts  of  Parlia- 
ment to  run  the  railways  on  commercial 
lines.  There  is  no  Railway  Act  in  force 
in  any  of  the  colonies  which  provides  that 
railways  are  to  be  run  on  development 
lines.  I  have  been  astonished  to  hear  the 
arguments  used  on  that  subject.  If  you 
search  the  Railway  Acts  of  New  South 
Wales,  South  Australia,  or  Victoria,  you 
will  not  find  one  Act  which  provides  that 
the  commissioners  are  to  run  the  railways 
on  development  lines ;  they  are  bound  to 
run  them  on  sound  commercial  prin- 
ciples. 

Mr.  Reid. — It  is  a  sound  commercial 
principle  to  develop  traffic  along  the  rail- 
way lines. 
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Mr.  CARRUTHERS.— I  should  like  my 
honorable  chief    to  point  out  where  the 
Railways    Commissioners   of    New   South 
Wales  have  ever  offered  to  carry  goods  at 
a  nominal  rate  simply  to  enable  settlers 
to  take  up  land  and  promote  settlement 
in  New  South  Wales.     They  have  always 
laid   down  this  dictum :    That  they  must 
fix  a  rate  which  will  pay   for  the   cost  of 
carriage     and    leave     some     margin    of 
profit.       I    can    understand    that    wrhere 
the    railways   are   owned    by   the    states 
only,  and   there  is  no  controlling  Act  of 
Parliament,  that  it  might  pay  the  states 
to  carry  goods  at  a  loss,  and   to  make  up 
that  loss  by  imposing  a  charge  upon   the 
land  j    but    the  Railways   Commissioners 
are  bound  in  all  the  colonies  to  manage 
the  railways  on  commercial  lines.     They 
may  pay  heed  to  the   development  of  the 
territory,  but  that   is  not  within   the  four 
corners  of    the   Acts    under    which    they 
work.     I  am   sure  that  the    competition 
going  on  between  Victoria  and  New  South 
Wales  for  the  carriage  of  wool  from   the 
border  and  the  return  traffic  in  goods  is 
a  competition  which  takes  away  from  the 
railways    of    both   colonies    their   proper 
earnings ;  it  diminishes  the  net  returns  of 
the  railways  of  all  the  colonies,  and  the 
commissioners  are  thereby  losing  a  large 
amount    of    legitimate    revenue,    and    it 
really  amounts  to  this,  that  the  Govern- 
ment give  with  one  hand  to  some  of  their 
producers,  while  they  take  away  with  the 
other   hand   from   other   producers.       If, 
instead  of  carrying  on  this  competition, 
Ave  were  able  to  develop  the  fertile  terri- 
tory of  our  colony  by  giving  lower  railway 
rates  all  over  it,  we  should  be  conferring  a 
benefit  on  all  our  producers.      As  I  have 
said  before,  to  give  to  Victoria  and  New 
South  Wales   the  right  of  competing  on 
their  railways,  to  take  traffic  away  from 
another  colony,  or  to  force    that   colony 
to  retain  its  traffic  by  lowering  its  rail- 
way  rates  beyond    commercial   limits,  is 
to  deplete  the  revenue  of  one  colony  by  the 
action  of  another,  and  to  force  the  colony 
whose  revenues  are  depleted  to  look  around 
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or  some  other  source  of  income,  either  by 
increased   railway  rates  elsewhere  or  by 
increased  taxation.     If  this  is  occurring  in 
the  early  infancy  of  Australian    railway 
management,  when  we  have  comparatively 
few  miles  of  railway  constructed  in  pro- 
portion to  our  territory,  what  will  it  be 
50  years  hence,  when  we   have  so  much 
more  produce  to  carry  and  so  many  more 
miles   of   railway,    with   the   competition 
growing  keener  day  by  day1?     We  know 
there  is  a  limit  to  customs  duties,  because 
they  are  burdensome  to  all  who  have  to  pay 
them,  and  there  is  a   general  complaint 
against  them.     But,  as  has  been  pointed 
out  by  Mr.  Reid,  so  far  as  low  rates  are  con- 
cerned, there  is  always  a  large  section  of 
the  community  who  will  benefit  by  them, 
and  there  will  never  be  a  universal  outcry 
against   them,    because   there    is   such    a 
large  section  of  the  community  who  will 
benefit   by    their   lowness.     But,    at    the 
same  time,  the  state  will  have  to  suffer  a 
loss.     We   know   in    these   colonies   how 
easy     it    is     for    losses    to    be    entailed 
because    the    Government    has    to    bear 
them,  the  people  forgetting  that  the  Go- 
vernment    only     represents     themselves, 
and     that     the     losses     have,      in      the 
end,    to   be  made  up   out   of  their   own 
pockets.     It  is  hard  to  make  the  people 
remember  this,  but  it  is  a  fact,   and  one 
that  will  be  made  more  and  more  patent 
as  years  go  on.     Now,  I  maintain  that  the 
difficulty  is  one  that  should  not  be  argued 
as  one   that  merely   affects  Victoria  and 
New  South  Wales,   because  we  have  the 
same    conflict   going  on  already  between 
Victoria  and  South  Australia.     We  have  it 
beginning  between  New  South  Wales  and 
Queensland,   and  there  can  be  no  doubt 
that  in  a  few  years'  time  it  will  be  going 
on  also  between  Western  Australia   and 
South  Australia.     It  is  a  conflict  in  which 
lower  and  lower  rates  will  be  charged,  the 
public   revenue   being   depleted    in    con- 
sequence,   and   there    will    be   strife    en- 
gendered    between     the    various     states 
concerned.       I  have  made  a  great   point 
all    through    this    Convention    in  favour 
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of     the     taking    over     of     the    railways 
by  the  Federation,   but  I  recognise   that 
it   is   impossible    to   carry  a   proposal  of 
that   kind    at    this   juncture.      I    do    not 
believe  in  going  to  that  extreme,  but  if 
things  are  left  as  they  are  they  will  breed 
BUch  discontent  that  the  Federation  will 
ultimately  be  forced  to  take  over  the  rail- 
ways.    It  will  be  better  to  minimize  the 
evils  that  will  result  from  not  taking  them 
over  at  present,  and  to  insure  that   the 
railways  will  not  be  used  as  weapons  of 
hostility  on  the  part  of  one  state  towards 
another.       The     conflict   will    be    inten- 
sified because  of  the  removal  of   Border 
Duties.     Any  one   who  knows   anything 
of    the    conditions    prevailing    in     New 
South   Wales  is    aware    that  nearly   the 
whole    of  the    trade     of     Riverina     will 
be    practically     at    the    mercy    of    Vic- 
toria   when   Border   Duties  are  removed. 
Geographically,  Victoria  is  entitled  to  the 
greater   portion    of    the   Riverina   trade. 
There  will,  under  federation,  be  no  barrier 
of  custom-houses  to  prevent  the  flow  of 
that  trade  to  Victoria,  and  is  it  likely  that 
Victoria  will  stand  idly  by  and  see  New 
South  Wales  annexing  that  trade  without 
some  attempt  on  her  part  to  retain  it? 
If  there  has  been  a  conflict  in  the  past, 
it  will   be  intensified  when    the  custom- 
house barriers  are  removed,  and  then  Vic- 
toria  will    have   to   strive   to  retain   the 
Riverina     trade     wholly     by     reducing 
rates    on    Victorian    lines.       There    will 
have   to   be    a   very    large    reduction   of 
rates   by   New   South  Wales  if   there  is 
to  be  any  retention  by  her  of  any  portion 
of  the  Riverina  trade.     It  will  mean  that 
the  traffic   of   Riverina   will   have  to  be 
carried  on  by  New  South  Wales  at  a  dead 
loss,  if  she  is  to  retain  her  share  of  it, 
or  otherwise  we  shall  have  to  hand  over 
the    whole   of    the    Riverina     trade     to 
Victoria,    and   that    will   mean   that    we 
shall   have   some   hundreds    of    miles    of 
our  railways  rendered  absolutely  useless, 
and   a  valuable   public   asset    destroyed. 
I  am  thoroughly   in   favour   of   allowing 
trade  to  flow  in  its  natural  channels,  and  I 
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believe  that  the  natural  channel  of  a  large 
portion  of  the  Riverina  trade  is  to  Victoria. 
But  I  am  not  in  favour  of  any  Constitution 
which  will   provide  that  we  should  ruth- 
lessly destroy  the  public  asset  of  any  colony 
without   paying    compensation ;   and    the 
only  fair  means  of  giving  compensation  to 
New  South  Wales  or  any  other  colony  a 
portion  of  whose  railways  are  practically 
destroyed  in  any  given  district  by  reason 
of  opening  trade  to   its  natural  channels 
will    be   for  the  Federal  Government  to 
take  over  these  lines  and  manage  them  as 
a    whole     on    sound    commercial      prin- 
ciples, free  from  the  competitive  influences 
which  are  all  the  keener  on  the  part  of 
states  than  of  individuals,  because  states 
like  to  gain  prestige  and  supremacy,  and 
are  willing  to  pay  for  it  so  long  as  their 
people  will  agree  to  bear  the  burden.  The 
only  means  of  allowing  trade  to  flow  freely 
in  its  natural  channels,  as  far  as  railways 
are  concerned,  will  be  for  the  Government 
to  take  over  those  lines.     There  will  be  a 
loss,  perhaps,  on  one  line,  but  that  will  be 
compensated  for  by  the  increased  flow  of 
trade  on  another  line,  and  the  consequent 
increased   profit.     If  we  had   these  lines 
federalized,  we  should  find  that  unproduc- 
tive   lines     in    Victoria    would    become 
remunerative,     and     would,     instead     of 
paying    1    per    cent.,    pay   3   per    cent., 
or   4    per  cent.,  or   5    per   cent.      Some 
lines  in  New  South  Wales  might  pay  less 
than  they  paid   previously,    but   the  in- 
creased profits  would  more  than  counter- 
balance   the    losses     sustained.       I    am 
surprised  at  any  ardent  federationist  in 
this  Convention  wanting  to  federate  in  a 
half-hearted  manner.     When  the  United 
States  Constitution  was  framed  there  were 
no  such   things  as   railways,    and   conse- 
quently there  was  no  state  ownership  of 
railways.     But  I  would  undertake  to  say- 
that,  if  there  had  been  railways  in  exist- 
ence, the  wisdom  of  the  framers  of  that 
Constitution    would    have   provided   that 
these  great  arteries  of   traffic  should  be 
made    matters    of     federal    concern.     If 
there      had     been      state     railways     in 
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Canada,  I  feel  sure  that  there  would 
have  been  a  provision  in  the  Canadian 
Constitution  which  would  have  prevented 
any  conflict  by  means  of  the  federalization 
of  the  railways.  We  have  an  opportunity 
of  overcoming  this  difficulty  by  means  of 
»n  expedient  which  I  am  positive  the 
people  of  Australia  are  prepared  to  adopt. 
But  the  difficulty  we  have  to  confront  at 
present  is  that  we  allow  the  state  to  own 
railways,  but  want  the  Federal  Govern- 
ment to  have  a  hand  in  their  management. 
Of  course  the  difficulty  is  serious  to  con- 
template, and  hard  to  remove.  I  am  not 
prepared  to  go  to  the  extent  of  my  honor- 
able friend  (Mr.  Wise),  and  to  say  that 
there  is  no  middle  course.  If  we  refuse 
to  interfere  with  the  management  of  the 
railways  we  shall  jeopardize  the  passage  of 
this  Constitution,  and  it  is  only  on  the 
ground  of  expediency — that  there  should 
be  some  safeguard  to  satisfy  those  who  see 
great  losses  staring  us  in  the  face  with- 
out the  adoption  of  some  provision  of  this 
sort — it  is  only  to  satisfy  the  minds  of 
those  who  think  the  loss  will  be  too  great 
for  the  various  colonies  to  bear  that  I  shall 
vote  for  the  amendment  proposed  by  the 
leader  of  the  Convention.  And,  in  giving 
my  vote  in  that  direction,  I  wish  to  inti- 
mate that  I  should  infinitely  prefer,  even  at 
this  late  stage  of  our  proceedings,  for  the 
Convention  to  spend  some  time  in  retrac- 
ing its  steps,  so  as  to  undertake  to  fede- 
ralize that  which  is  almost  as  important 
in  its  effect  as  the  Federal  Government  it- 
self, namely,  this  great  gigantic  monopoly 
of  railways.  In  Australia  our  railways 
are  almost  as  great,  if  not  quite  as 
great,  in  their  importance  as  our  Crown 
lands.  We  consider  that  it  is  one  of 
our  most  sacred  obligations  to  develop 
our  territory ;  but  here  we  have  an  asset, 
increasing  in  value  day  by  day,  equal 
in  value  now  to  the  whole  of  our 
public  debts,  equal  almost  in  its  value 
in  many  of  the  colonies  to  the  whole  of 
the  Crown  lands  left  in  the  hands  of 
the  state,  and  yet  we  are  prepared  to 
leave  this  great  matter  of  Australian 
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concern  to  state  management.  Freedom 
of  trade  does  not  consist  merely  in  the 
removal  of  customs  barriers.  Duties 
do  not  constitute  the  sole  impedi- 
,  ments  to  free  intercourse.  You  may  have 
competition  increased  to  such  an  extent 
by  the  diminution  of  railway  rates  as  to 
create  a  barrier  to  the  flow  of  trade  in  its 
natural  course.  These  barriers  can  be 
created,  not  only  by  raising  rates,  but  by 
reducing  them.  Have  we  not  known 
goods  to  be  carried  by  the  wealthy  rail- 
way companies  of  America  practically  for 
nothing,  in  order  to  destroy  the  natural 
flow  of  trade  to  other  lines  owned  by  men 
who  could  not  afford  to  stand  against  this 
competition?  I  am  not  one  of  those  wholook 
at  this  question  wholly  from  the  merchants' 
stand-point.  I  do  not  believe  that  trade 
ought  to  go  only  to  the  man  who  has  the 
longest  pocket.  I  believe  that  it  should 
flow  along  the  lines  which  nature  has  pro- 
vided for  it.  Anything  that  prevents  it 
from  flowing  along  those  lines  is  an  ob- 
stacle to  it,  and,  as  an  obstacle,  injures 
some  one.  Whilst  the  injury  may  fall 
upon  that  great  milch  cow,  the  State,  and 
may  not  at  first  be  very  greatly  felt,  in  the 
long  run  it  must  mean  increased  taxation 
and  increased  burdens  upon  the  community, 
and  the  engendering  for  all  time  of  a  strife 
which  will  be  as  bitter  and  as  keen  as  that 
which  has  been  created  by  the  customs  bar- 
riers on  our  borders.  Do  we  not  know  that 
the  fiscal  policy  of  Victoria  has  promoted 
strife  between  the  colonies,  though  that 
policy  is  not  nearly  so  much  resented  as 
the  policy  which  creates  warring  railway 
rates  1  Complaints  about  these  rates  are 
heard  from  the  far  north  right  down  to  the 
south,  and  in  Victoria  as  wrell  as  in  New 
South  Wales.  Producers  who  do  not 
happen  to  live  near  the  border  are  taxed, 
in  order  that  men  living  close  to  the 
border  may  be  induced  to  send  their  pro- 
duce along  artificial  lines.  Whilst  the 
proposal  before  the  Convention  will,  to 
some  extent,  inj  ure  Victoria,  simply  because 
it  will  protect  the  states  in  their  ownership 
of  the  railways,  I  shall  vote  for  it,  not  to 
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injure  Victoria,  but  because  I  think 
no  loss  should  be  entailed  upon  a  state 
without  compensation,  and  no  compensa- 
tion is  proposed  for  the  loss  which  New 
South  Wales  must  suffer  if  some  safeguard 
is  not  provided.  I  should,  however,  pre- 
fer to  see  a  policy  adopted  which  will  not 
inflict  loss  upon  any  one.  Let  the  whole 
of  the  paying  and  non- paying  railways  of 
all  the  colonies,  together  with  the  public 
debt,  be  taken  over  by  the  federal  au- 
thority, and  they  will  prove  instrumental 
in  building  up  the  prosperity  of  the  people. 
But  they  must  be  under  the  control  of  one 
power.  If  they  are  under  six  or  seven 
authorities,  instead  of  being  instrumental 
in  creating  prosperity,  they  will  be  weapons 
for  destroying  the  best  influences  upon 
national  life  in  the  future. 

Mr.  WALKER  (New  South  Wales).— 
As  one  who  advocated  the  federalizing  of 
the  railways  when  speaking  at  public 
meetings  in  New  South  Wales  before  the 
elections,  I  shall  be  consistent  in  support- 
ing the  proposal  of  the  honorable  and 
learned  member  (Mr.  Barton),  and  the 
proposal  to  establish  an  Inter-State  Com- 
mission. It  seemed  to  me  that  the  last 
speech  was  admirable  in  its  tone,  and  the 
best  federal  speech  we  have  had  to- 
day. There  has  been  such  a  tone  of 
provincialism  prevailing  the  speeches  of 
honorable  members  of  late  that  I  be- 
gan to  wonder  whether  we  were  an 
anti-federal  meeting,  or  a  Federal  Con- 
vention. I  had  the  honour  to  consult 
the  late  Mr.  Eddy  upon  the  subject  of 
the  federalizing  of  the  railways,  and  he 
assured  me  that  he  considered  that  federa- 
tion without  the  federalizing  of  the  rail- 
ways was  not  worth  having,  and  that  to 
abolish  intercolonial  custom-houses,  while 
still  keeping  up  differential  railway  rates, 
was  to  take  away  with  one  hand  what  you 
gave  with  the  other.  My  honorable  and 
learned  friend  (Mr.  Wise)  is  perhaps  the 
ablest  exponent  in  New  South  Wales  of 
the  advantages  of  federalizing  the  railways. 
I  give  him  credit  for  being  an  ardent  fede- 
rationist,  but  he  appears  to  wish  to  gain  his 


ends  by  a  peculiar  process.  It  appears 
to  be  his  desire  to  make  things  so 
intolerable  that  they  must  be  rectified, 
and  he  then  hopes  to  see  his  views  carrie 
into  effect.  The  position  reminds  one 
very  much  of  the  case  of  a  man  suffering 
from  incipient  blindness  by  reason  of 
cataract,  who  has  to  wait  until  his  sight 
is  totally  gone  before  an  operation  for  its 
restoration  can  take  place.  I  hope,  how- 
ever, that  that  is  not  the  process  which 
honorable  members  want  us  to  put  into 
practice  now,  and  that,  on  the  contrary, 
we  shall  grapple  with  the  difficulty  at 
once.  It  is  somewhat  discouraging  to 
find  that  an  expert  like  the  honorable 
member  (Mr.  Grant)  takes  the  other  view, 
but  I  know  that  at  heart  he  also  wishes 
that  the  railways  may  in  time  be  taken 
over  by  the  Commonwealth. 

Mr.  McMillan. — They  will  be  taken 
over  in  time. 

Mr.  WALKER.— Yes.  Speaking  from 
our  experience  in  New  South  Wales,  there 
are  two  kinds  of  federationists.  There  are 
those  who  wish  to  put  as  little  as  possible 
under  the  federal  control.  These  gentle- 
men call  themselves  "prudent"  federa- 
tionists, but  some  of  us  think  that  they 
are  anti-federationists.  There  is  another 
section,  and  to  it  I  am  pleased  to  belong, 
the  members  of  which  desire  to  strengthen 
the  Federation,  so  long  as  there  is  no 
derogation  from  state  powers,  in  matters 
affecting  land  legislation,  education,  trade, 
licensing,  local  government,  European 
immigration,  and  so  on.  I  shall  support 
what  I  believe  to  be  genuine  federal  prin- 
ciples. I  regret  that  one  of  the  speakers 
saw  fit  to  impute  motives  to  an  honorable 
member  who  differed  from  him.  I  do  not 
think  we  ought  to  do  anything  like  that. 
Being  conscious  of  our  own  motives  as 
honorable  and  thorough  federationists,  we 
should  give  credit  to  those  who  differ  from 
us  for  similar  honesty  of  purpose. 

Mr.  O'CONNOR  (New  South  Wales).— 
I  had  hoped  to  have  heard  something 
more  from  our  friends  from  Victoria  in 
regard  to  this  matter. 
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Sir  John  Downer. — They  are  not  sup- 
porting the  honorable  member  (Mr. 
Higgins). 

Mr.  O'CONNOR.— No  j  but  the  debate 
is  taking  a  general  character,  and  it  will 
be  useful  to  have  the  views  of  some  of  our 
honorable    friends   opposite,    so   that    we 
may   know  what  they  require,  and  what 
their  opinions  are  upon  these  matters.   Al- 
though I  am  loath  to  continue  the  line  of 
New  South  Wales  speakers,  I  think  it  just 
as  well  that  I  should  state  what  I  have  to 
say   at   this   stage.       I    hope    honorable 
members  will  follow  the  very  wise  advice 
given    by    the    honorable  member   (Mr. 
Grant)  in  the  early  part  of  the  debate. 
The  point  that  is  now  left  for  decision  is 
really  a  comparatively  small  one,  and   I 
think   it   of  very  little   advantage  to  go 
into   the   question    whether    New    South 
Wales   or  Victoria   is   to    blame  for   the 
existing  state  of  things,  and  whether  it  is 
desirable  or  undesirable  in  the  abstract  to 
do  away  with  differential  rates.    Since  our 
meetings  in  Adelaide  I  have  altered  my 
views  —  and    I    think     other     represen- 
tatives    have     done     the     same  —  upon 
the     general    bearing    of    this    question. 
I   should    have  been  very  glad    if    some 
method  could  have  been  devised  by  which 
the    necessity    for    imposing    differential 
rates   could   have   been   obviated,  and   I 
should  have  been  quite  willing  now  to  fall 
in  with  the  views  which  suggest  some  pro- 
vision such  as  that  implied  in  the  clause 
now  under  discussion,  but  I  see  an  insuper- 
able difficulty  in  the  way  of  any  enactment 
of  that  kind.     It  would,  it  is  true,  stop  the 
working  of  the  preferential  rate  in  Vic- 
toria, and  it  would  stop  the  working,  also, 
of  the  preferential  rate  strictly  so  called  in 
New    South    Wales,   but   it   would   leave 
New  South  Wales  in  this   position — that 
by  reason  of  the  paring  off  of  the  dif- 
ferential rates  of  New  South  Wales,  the 
whole  effect  of  a  preferential  rate  might  be 
given  to  the  working  of  her  railways.     I 
can  see,  therefore,  the  justice  of  what  has 
been  pointed  out  by  our  honorable  friends 
from  Victoria,  that   by  passing  a  clause 
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which  prohibits  preferential  rates  only  you 
would  put  Victoria  in  the  position  of  losing 
all  the  advantages  of  the  present  condition 
of  things,  and,  at  the  same  time,  leave 
New  South  Wales  practically  in  the  pos- 
session of  those  same  advantages.  Al- 
though, theoretically,  I  should  like  to 
see  some  such  provision  as  I  have 
indicated  carried,  I  recognise  the 
justice  of  the  protest  made  by  the  repre- 
sentatives of  Victoria.  I  could  not  expect 
them  to  fall  in  with  our  views.  Now,  the 
other  alternative  is  the  one  which  has 
been  proposed  by  my  honorable  friend  in 
his  amendment.  That  involves,  according 
to  the  honorable  member's  reading  of  the 
amendment,  the  handing  over  to  the 
Inter-State  Commission  of  the  power  of 
saying,  with  regard  to  any  rate  on  a  New 
South  Wales  railway,  that  it  is  not  a 
differential  rate  or  a  development  rate 
merely,  but  that  it  is  a  preferential  rate. 
Unless  you  lay  down  some  definite  clear 
principle  in  the  Constitution,  which  would 
be  a  guide  to  the  Inter- State  Commission 
in  deciding  a  question  of  that  kind,  I  do 
not  see  how  you  can  hand  over  to  them 
the  power  of  determining  such  questions 
without  giving  them  a  very  dangerous 
jurisdiction,  and  one  in  respect  of  which 
it  wrould  be  impossible  to  say  in  what 
direction  it  would  be  exercised. 

Mr.  Gordon. — The  amendment  contains 
the  principle. 

Mr.  O'CONNOR.— No,  that  does  not 
help  us  in  any  way.  The  difficulty  is 
this — if  you  constitute  an  Inter-State 
Commission,  and  say  that  that  commission 
shall  carry  out  the  provisions  of  the  Con- 
stitution on  the  railways  of  the  Com- 
monwealth, without  giving  them  any  fur- 
ther guide  than  that  furnished  by  the 
clause  now  under  discussion,  you  leave  it 
practically  open  to  them  to  say  in  any 
case  how  the  operations  of  trade  are 
being  affected  by  a  rate.  If  the  opera- 
tions of  trade  are  being  affected  in  such  a 
wTay  that  business,  even  from  New  South 
Wales,  is  being  drawn  to  Sydney  rather 
than  being  allowed  to  go  to  Melbourne, 
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they  would  have  the  power  to  say  that 
the  rate  should  be  prohibited. 

Mr.  Gordon. — Not  unless  the  rate  is 
made  with  a  view  to  attracting  traffic. 

Mr.  O'CONNOR.— The  mere  intention 
with  which  a  rate  is  imposed  is  a  matter 
that  the  Inter-State  Commission  could  not 
and  would  not  consider.  If  the  rate  had 
the  effect  of  drawing  away  any  portion  of 
the  trade  of  New  South  Wales  to  Sydney 
that  would  otherwise  have  gone  to  Mel- 
bourne, the  Inter-State  Commission  would 
come  to  the  conclusion  that,  whatever  the 
expressed  intention  was,  the  intention 
must  be  gathered  from  the  effect  of  the 
rate.  If  it  does  not  mean  that  it  means 
nothing.  I  should  be  very  sorry  to  see 
any  provision  put  into  this  Constitution 
which  my  honorable  friends  from  Victoria 
would  construe  one  way  in  their  favour, 
and  which  we  would  construe  another  way 
in  our  favour.  I  would  very  much  rather 
see  the  meaning  of  the  thing  settled  defi- 
nitely here,  so  that  we  would  know  what 
we  are  about.  Mr.  Higgins'  amendment 
does  not  lay  down  any  definite  line  upon 
which  it  would  be  safe  to  leave  it  to  the 
Inter-State  Commission  to  form  a  judg- 
ment with  regard  to  the  rates  on  the 
New  South  Wales  railways.  The  words 
used  by  my  honorable  friend  are — "Rates 
having  the  effect  of  derogating  from  free- 
dom of  trade  and  commerce  between  the  dif- 
ferent parts  of  the  Commonwealth,  or  with 
the  view  of  attracting  trade  to  ports  of  one 
state  as  against  ports  of  another  state." 
If  that  is  to  be  construed  having  regard 
to  the  effect  of  the  rate,  then  I  say  that  it 
is  an  interference  which  we  could  not 
possibly  submit  to  under  present  circum- 
stances. 

Mr.  Isaacs. — The  first  part  only  relates 
to  Commonwealth  legislation. 

Mr.  O'CONNOR.— Yes ;  but  I  am  not 
dealing  with  that  just  now.  I  say  that  if 
the  meaning  of  it  is  that  the  intention  is 
to  be  judged  by  the  effect,  then  that  is  an 
interference  which,  under  all  the  circum- 
stances, we  could  not  possibly  submit  to. 
If,  on  the  other  hand,  the  intention  simply 


is  to  be  considered,  then  it  is  useless  for 
my  honorable  friend's  purpose.  If  we 
make  a  development  rate  for  the  purpose 
of  aiding  the  settlers  upon  our  own  lands, 
and  we  make  a  development  rate  which 
wre  can  well  afford  to  charge  with  reference 
to  a  particular  kind  of  produce,  that  rate 
may  be  a  competing  rate  of  a  most  effi- 
cacious character  against  Victoria.  If  it 
was  not  imposed  with  a  view  of  attracting 
our  own  trade  from  the  ports  of  Victoria, 
it  would  not  come  under  the  prohibition. 
That  is  not  what  the  honorable  member 
intends.  He  desires  to  give  a  power  to 
the  Inter-State  Commission  to  say  with 
regard  to  any  of  the  rates  on  the  New 
South  Wales  railways — "  These  are  rates 
which  we  cannot  allow,  because  they  in- 
terfere with  the  free  course  of  trade  by 
attracting  trade  to  one  port  of  the  Com- 
monwealth as  against  another."  I  do  not 
want  to  repeat  what  has  been  so  well  said 
by  my  right  honorable  friend  (Mr.  Reid) 
and  by  my  honorable  friends  (Mr.  Lyne 
and  Mr.  Wise)  before  me.  There  is  no 
half-way  house  in  this  matter.  Mr.  Hig- 
gins wants  to  get  all  the  advantages  of 
federal  ownership  of  the  railways  without 
the  disadvantages  and  the  responsibility 
of  the  cost  of  their  working.  We  cannot 
allow  that  to  be. 

Sir  George  Turner.  —  We  cannot 
either. 

Mr.  O'CONNOR.— No.  And  it  appears 
to  me  when  we  come  to  look  at  this  mat- 
ter in  the  plain  business-like  way  in  which 
it  is  our  duty  to  regard  it,  we  must  come 
to  the  conclusion  that  in  leaving  the 
railways  as  they  are  at  the  present 
time,  in  the  hands  of  the  states, 
we  cannot  without  mischief  and  loss 
both  to  Victoria  and  New  South  Wales 
make  any  provision  which  will  give  any 
authority  a  right  to  interfere  with  the 
making  of  these  rates.  It  is  no  doubt  an 
unpleasant  conclusion  to  come  to,  but  it  is 
a  conclusion  which,  under  all  the  circum- 
stances, is  I  think  inevitable.  What  else 
is  left  ?  It  is  proposed  by  Mr.  Wise  that 
things   should   be   left   as  they  are,  and 
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I  am  now  inclined  to  take  the  view 
that  that  is  really  the  only  Avay  out  of 
the  difficulty  at  the  present  time — to 
leave  each  railway  system  exactly  the 
same  power  as  it  has  at  present,  subject 
to  the  general  control  over  trade  and  com- 
merce which  is  given  in  the  first  sub- 
section of  clause  52  of  this  Constitution. 
To  what  extent  that  may  go  I  will  point 
out  in  a  moment,  but  it  does  appear  to  me 
that  the  only  way  out  of  this  difficulty  is 
to  abstain  from  putting  in  the  Constitu- 
tion any  directions  as  to  rates — to  abstain 
from  putting  in  the  Constitution  any 
directions  which  will  in  any  way  aft'ect 
the  fixing  of  rates  or  the  competition 
between  these  railway  systems,  and  to 
confine  ourselves  to  the  simplest  function 
of  a  Federal  Government  in  regard  to 
the  course  of  trade.  Now,  what  is  that  1 
The  one  thing  which  is  necessary  for  the 
free  intercourse  of  trade  between  the  states 
is  that  there  should  be  no  obstruction  to 
trade  between  states,  not  that  trade  should 
be  made  easier  between  states,  whoever  has 
to  pay  for  that  result,  but  that  there  should 
be  no  obstruction  to  trade  between  states. 
Let  me  give  an  illustration  of  what  I  mean, 
and,  of  course,  I  am  putting  the  illustration 
only  as  an  extreme  case.  Do  not  let  it  be 
assumed  for  a  moment  that  I  think  it  will 
be  carried  out.  Victoria  has  a  stock  tax ; 
the  Victorian  railways  are  under  Govern- 
ment control ;  the  stock  tax  is  abolished ; 
but  it  would  be  quite  easy  to  put  on  a 
system  of  rates  against  New  South  Wales 
stock  which  would  have  exactly  the  same 
effect,  in  so  far  as  stock  are  carried  by 
rail,  as  the  stock  tax  had. 

Sir  George  Turner. — We  do  not  for  a 
moment  desire  anything  of  the  kind. 

Mr.  O'CONNOR.— I  only  put  that  as 
an  illustration,  and  I  guarded  myself  by 
saying  that  I  did  not  suppose  that  such 
a  thing  would  ever  be  done.  I  am  show- 
ing the  length  to  which  I  think  the  in- 
terference of  the  Commonwealth  should 
go,  and  the  limits  of  that  interference. 
There  must  be  some  power  in  the  Com- 
monwealth to  prevent  anything  of  that 
[Mr.  O'Connor. 


kind  from  being  done.  Exactly  in  the 
same  way  there  ought  to  be  some  power 
in  the  Commonwealth  to  prevent  New 
South  Wales  from  putting  a  rate  on  her 
railways  against  produce  of  any  kind  com- 
ing from  Victoria.  Anything  of  the  kind 
which  would  operate  against  the  free  pas- 
sage of  trade  from  one  part  of  the  Com- 
monwealth to  the  other,  there  ought  to  be 
a  power  in  the  Commonwealth  to  stop  and 
regulate,  But,  short  of  that,  it  appears 
to  me  that  any  interference  with  the 
course  of  trade,  with  the  competition  be- 
tween these  railway  systems,  would  be,  at 
the  present  time,  not  only  mischievous, 
but  might  lead  to  consequences  which  we 
cannot  even  anticipate  with  any  clearness. 
That  power,  I  say,  is  contained  in  the 
Constitution  as  it  is  at  present ;  it  is 
amply  provided  for  in  sub-section  (1)  of 
clause  52,  because  if  the  power  to  regulate 
trade  and  commerce  means  anything, 
surely  it  means  this  :  That,  inasmuch  as 
one  of  the  principal  advantages,  and  the 
great  business  basis  which  binds  the 
colonies  together  and  is  a  reason  for 
their  union,  is  that  trade  and  intercourse 
of  every  kind  shall  be  absolutely  free, 
you  do  not  interfere  with  that  freedom 
by  cutting  down  rates.  That  is  simply  a 
matter  for  the  authority  which  runs  the 
railway,  and  the  people  who  have  to  pay 
for  it  to  consider. 

Mr.  Isaacs. — To  facilitate  the  freedom 
of  trade. 

Mr.  O'CONNOR.— Of  course  you  might 
facilitate  it ;  as  a  matter  of  fact,  business 
is  facilitated  to  those  who  live  within  the 
competitive  area.  But  when  you  get  be- 
yond that,  when  you  get  to  the  question 
how  any  prohibition  is  to  be  insisted  on, 
then,  I  contend,  you  must  leave  that  to 
the  general  powers  which  are  exercisable 
under  the  trade  and  commerce  clauses.  We 
are  not  without  authority  on  this  ques- 
tion. In  the  United  States  the  sole  foun- 
dation of  the  Inter- State  Commerce  Act  is 
the  trade  and  commerce  clauses  of  the 
Constitution.  They  are  not  founded  on 
any  such  provision  as  that  which  we  are 
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discussing  here,  but  are  founded  simply  on 
a  right  which  is  inherent — the  right  to  re- 
gulate trade  and  commerce — in  the  Consti- 
tution. I  hope  the  committee  will  excuse 
me  if  I  read  a  statement  which  shows  how 
that  right  flows  from  the  principle  of  the 
control  and  regulation  of  commerce,  and 
which  is  put  in  very  much  better  language 
than  I  can  command.  From  Dos  Passos' 
book  on  the  Inter-State  Commerce  Act,  I 
am  going  to  quote  the  judgment  of  the 
Supreme  Court  of  the  United  States  in  the 
case  of  the  Wabash,  St.  Louis,  and  Pacific 
Railway  Company  against  The  State  of 
Illinois.     Mr.  Justice  Miller  says — 

It  cannot  be  too  strongly  insisted  upon  that 
the  right  of  continuous  transportation  from  one 
end  of  the  country  to  the  other  is  essential  in 
modern  times  to  that  freedom  of  commerce 
from  the  restraints  which  the  state  might  choose 
to  impose  upon  it  that  the  commerce  clause 
was  intended  to  secure.  This  clause,  giving  to 
Congress  the  power  to  regulate  commerce 
among  the  states  and  with  foreign  nations, 
as  this  court  has  said  before,  was  among 
the  most  important  of  the  subjects  which 
prompted  the  formation  of  the  Constitu- 
tion. And  it  would  be  a  very  feeble  and 
almost  useless  provision,  but  poorly  adapted 
to  secure  the  entire  freedom  of  commerce 
among  the  states,  which  was  deemed  essential 
to  a  more  perfect  union  by  the  framers  of  the 
Constitution,  if  at  every  stage  of  the  trans- 
portation of  goods  and  chattels  through  the 
country  the  state  within  whose  limits  a  part  of 
this  transportation  must  be  done  could  impose 
regulations  concerning  the  price,  compensation, 
or  taxation,  or  any  other  restrictive  regulation 
interfering  with  and  seriously  embarrassing 
this  commerce.  ...  As  restricted  to 
a  transportation  which  begins  and  ends 
within  the  limits  of  the  state,  it  (the 
law  of  Illinois)  may  be  very  just  and  equit- 
able, and  it  certainly  is  the  province  of  the 
state  Legislature  to  determine  that  question. 
But  when  it  is  attempted  to  apply  to  transpor- 
tation through  an  entire  series  of  states  a  prin- 
ciple of  this  kind,  and  each  one  of  the  states 
shall  attempt  to  establish  its  own  rates  of  trans- 
portation, its  own  methods  to  prevent  discrimi- 
nation in  rates  or  to  permit  it,  the  deleterious 
influence  upon  the  freedom  of  commerce  among 
the  states  upon  the  transit  of  goods  through  those 
states  cannot  be  over-estimated. 

Now,  that  is  the  principle,  and  it  appears 
to  me  to  be  one  which  flows  directly  and 


immediately  from  the  basic  principle  of 
this  Constitution  itself.  Now,  I  have 
said  that  there  is  abundant  power  in  the 
inter-state  commerce  clause  to  control 
commerce. 

Sir    George    Turner. — Without    this 
clause  at  all? 

Mr.  O'CONNOR.— Without  this  clause 
at  all,  and  I  was  coming  to  that  presently. 

Sir  George  Turner. — We   are  agreed 
with  you  so  far. 

Mr.  Isaacs. — Without   the  latter  part 
of  it. 

Mr.  O'CONNOR.— Without  the  latter 
part  of  the  clause ;  but  before  I  come 
to  deal  with  the  clause,  I  would  like  to 
refer  to  something  which  my  learned  friend 
(Mr.  Isaacs)  said  in  his  very  acute  analysis 
of  clause  95.  The  honorable  member  very 
truly  said  that  the  object  of  this  clause  is 
not  to  interfere  with  methods  to  make 
the  trade  easier,  or  to  make  opportunity 
of  trade  better  in  one  state  than  another, 
so  long  as  that  is  not  done  in  such  a  way 
as  to  be  a  deliberate  obstruction  to  trade. 
I  quite  agree  with  the  honorable  member 
that  if  Victoria,  in  the  management  of  her 
wharfage  system,  saw  that  she  could  im- 
pose charges  and  rates  of  such  a  character 
as  to  make  her  port  attractive,  there  is  no 
reason  why  she  should  not  do  it.  In  the 
same  way,  if  New  South  Wales  found 
herself  able  to  impose  light  shipping  dues 
and  wharfage  rates,  I  do  not  see  any 
reason  why  she  should  not  do  so.  But 
there  should  be  a  power  somewhere 
in  the  Commonwealth  to  prevent  Vic- 
toria or  New  South  Wales  from  imposing 
special  kinds  of  charges  or  rates  on  any 
one  kind  of  produce  coming  from  any 
one  colony,  and  any  charge  of  that  kind 
which  would  have  an  obstructive  effect  on 
the  trade  of  any  portion  of  the  Common- 
wealth should  be  prevented,  and  would  be 
prevented  under  these  inter-state  com- 
merce clauses.  That  is  the  reason  why  it 
seems  to  me  that  these  clauses,  interpreted 
as  they  would  be  in  the  broadest  way,  and 
the  way  most  beneficial  to  freedom  of 
commerce  through  the  states,  should  be 
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preserved  exactly  as  they  are.  I  come  now  to 
the  question  of  this  clause  ;  not  the  clause 
as  it  is  proposed  to  be  amended  by  my 
learned  friend  (Mr.  Barton),  but  the  clause 
as  it  is.     As  it  is,  it  contains  two  parts. 

Sir  George  Turner.  —  Which  are 
separate  sections  in  the  American  Con- 
stitution. 

Mr.  Isaacs.— And  in  the  1891  Bill. 

Mr.  Barton. — They  were  put  into  this 
Bill  in  Adelaide. 

Mr.  O'CONNOR. — They  were  separate  in 
the  1891  Bill,  and,  as  my  learned  friend 
reminds  me,  they  were  put  into  this  Bill  in 
Adelaide.  The  first  part  of  the  clause 
simply  provides  that  a — 

Preference  shall  not  be  given  by  any  law  or 
regulation  of  commerce  or  revenue  to  the  ports 
of  one  state  over  the  ports  of  another  state. 

Mr.  Isaacs. — It  was  originally  intro- 
duced in  America  to  guard  state  rights. 

Mr.  O'CONNOR.— Exactly.  I  think  it 
is  a  very  good  thing  that  some  such 
provision  should  be  inserted  here. 
Because  there  are  a  number  of  powers  in 
the  Constitution  which  will  be  adminis- 
tered by  the  Commonwealth,  and  which 
might  possibly  be  administered  to  the 
detriment  of  one  state,  or  to  the  advan- 
tage of  one  state  over  another.  For  in- 
stance, regarding  the  postal  and  telegraphic 
services,  regarding  navigation  and  shipping, 
regarding  ocean  beacons,  buoys,  and  light- 
houses, and  so  on,  it  would  be  in  the  power 
of  the  Commonwealth  to  regulate  all  these 
things,  and  to  put  charges  upon  shipping 
in  regard  to  all  these  things. 

Mr.  Barton. — With  the  sub-sections  in. 

Mr.  O'CONNOR.— Yes,  under  the  sub- 
sections it  would  certainly  be  in  their 
power  to  do  that,  and,  without  any  inten- 
tion, the  outcome  of  the  operation  of  this 
power  might  be  to  favour  one  port  over 
another  in  the  making  of  these  regulations. 
I  think  it  quite  right  that  there  should 
be  in  the  Constitution  a  power  to  declare 
null  and  void  any  such  regulation.  There- 
fore, it  appears  to  me  that  the  first  portion 
of  the  clause  might  very  well  stand. 
[Mr.  O'Connor. 


Mr.  Barton. — But  why  do  you  want  to 
limit  the  first  portion  of  the  clause  to  the 
ports  1 

Mr.  O'CONNOR.— Well,  the  first  portion 
of  clause  95  is  limited  to  the  ports  in  the 
amendment,  but  there  is  really  no  reason 
why  the  ports  should  be  considered  solely, 
because  you  may  have  advantage  given  to 
ore  place  in  a  state  over  another  place  in 
another  state,  neither  of  those  places 
being  ports.  That  might  be  done  by 
regulations  of  trade,  or  by  dealing  with 
the  telegraph  or  postal  systems,  or  in  a 
variety  of  ways.  However,  that  is  a  mat- 
ter which  no  doubt  my  learned  friend  will 
deal  with.  Coming  to  the  second  portion 
of  the  clause,  it  simply  declares  that  there 
shall  be  no  derogation  from  freedom  of 
trade  or  commerce.  Now,  what  does  that 
mean  1  I  must  confess  that  it  is  one  of 
those  dangerous  generalities  which  we 
ought  to  be  very  much  afraid  of  putting 
into  this  Constitution.  We  ought  not 
to  have  anything  in  the  Constitution 
without  its  reason,  and,  unless  there 
is  some  special  reason  for  putting  in 
these  general  words,  I  do  not  think 
they  ought  to  be  in  the  Constitution.  But, 
if  they  refer  simply  to  the  prohibition 
against  the  imposition  of  customs  duties 
or  charges  of  any  kind  that  will  interfere 
with  the  freedom  of  trade,  that  is  already 
provided  for  in  clause  89,  and  if  they 
mean  anything  else,  that  something  else 
ought  to  be  stated  more  definitely.  It 
appears  to  me  therefore,  so  far  as  the  lat- 
ter portion  of  the  clause  is  concerned,  that, 
inasmuch  as  it  is  simply  an  attempt  to 
carry  out  what  most  of  us  think  is  impos- 
sible— that  is,  to  deal  with  this  question 
of  differential  rates  and  yet  leave  the  rail- 
ways in  the  hands  of  their  present  owner- 
ship— there  is  no  reason  for  the  insertion 
of  this  provision,  and  it  might  as  well 
disappear  from  the  Bill. 

Mr.  Barton. — You  are  speaking  of  dif- 
ferential rates. 

Mr.  O'CONNOR.  — Of  course  I  am 
speaking  of  differential  rates.  With  regard 
to  the  Inter-State  Commission,  my  mind 
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has  fluctuated  very  much  on  that  ques- 
tion, but  I  feel  disposed  to  adhere  to 
the  view  which  I  put  forward  in  Sydney 
when  this  matter  was  being  discussed, 
and  it  is  this  :  That  all  the  power 
which  we  require  to  be  exercised 
by  the  Inter-State  Commission  can  be 
exercised  by  an  Inter-State  Commission 
appointed  under  the  power  of  regulating 
trade  and  commerce — that  under  the 
power  to  regulate  trade  and  commerce 
there  is  ample  power  to  appoint  a  tribunal 
or  body  for  the  purpose  of  carrying  that 
into  effect.  And  it  appears  to  me  that 
the  danger  of  putting  a  clause  of  this  kind 
in  the  Constitution,  although  it  is  only  a 
permissive  provision,  is  this,  that  once  you 
establish  the  notion  that  you  may  create 
this  official  body  there  will  probably  be  a 
clamour  to  have  it  appointed,  and  if  you 
once  appoint  a  body  of  that  kind  you  may 
rest  well  assured  that  it  will  be  a  very 
live  body;  that  it  will  be  always  look- 
ing out  for  something  to  do,  and  that, 
unless  you  have  its  sphere  of  interference 
and  its  duties  confined  within  narrow  and 
definite  lines,  it  may  possibly  be  a  body 
that  may  do  more  harm  than  good.  On 
the  other  hand,  if  you  leave  it  to  the  Par- 
liament of  the  Commonwealth  to  appoint 
this  Inter-State  Commission,  it  will  appoint 
the  commission  as  part  of  a  species  of 
general  legislation  dealing  with  the  whole 
question  of  inter-state  connexion,  and, 
dealing  with  the  question  in  that  compre- 
hensive way,  it  will,  at  the  same  time, 
probably  lay  down  the  duties  and  prin- 
ciples on  which  that  body  is  to  act. 

Mr.  Retd. — They  need  not  appoint  the 
commission  until  a  real  necessity  arises. 

Mr.  O'CONNOR.— Quite  so ;  and  I  have 
very  little  doubt  but  that  the  operation 
of  these  conflicting  railway  systems,  when 
once  we  are  federated,  will  be  to  show 
more  clearly  than  ever  the  advisability  of 
handing  over,  perhaps,  first  the  trunk  lines, 
ov  first  some  portions  of  those  railway 
lines,  and  then  other  portions  of  the  lines, 
but  gradually  approaching  the  handing 
over  to  some  kind  of  federal  control  these 


main  lines  of  railway.  Now,  there  is,  in 
the  provisions  of  a  permissive  clause — 
clause  52 — abundant  power  to  do  that, 
and  I  think  it  is  very  likely  that, 
when  the  Commonwealth  is  brought  face 
to  face  with  the  difficulties  of  managing 
these  different  systems  of  railways,  in 
the  intercourse  of  trade  and  commerce 
between  the  states,  it  will  very  likely  be 
found  that  the  solution  of  the  difficulty 
may  be  in  the  direction  of  handing  over 
some  portions  of  these  railway  systems, 
very  shortly  after  the  Federation  is  estab- 
lished, rather  than  in  the  appointing  of 
an  Inter-State  Commission  with  the  func- 
tions and  the  large  powers  it  must  have  if 
it  is  to  be  of  any  use  at  all,  and  which, 
if  it  is  once  established,  may  possibly  be 
an  obstruction  rather  than  an  aid  to  any- 
thing like  the  handing  over  of  the  rail- 
ways to  the  general  federal  control.  I 
have  been  against  the  handing  over  of  the 
raihvays  to  the  general  federal  control, 
simply  because  I  see  the  impossibility  of 
its  being  carried  out  at  the  present  time, 
and  because  of  the  impossibility  of  fore- 
casting, in  any  way,  how  these  railways 
are  going  to  work  under  the  altered  con- 
ditions under  which  we  are  to  live  when 
federation  is  established ;  but  when  those 
altered  conditions,  by  our  experience 
under  the  Commonwealth,  have  become 
fixed,  when  we  know  how  the  oper- 
ation of  trade  and  commerce  and  trade 
facts  will  bear  on  the  new  state  of  things, 
then  we  will  be  in  a  position  to  deal 
much  more  comprehensively  and  much 
more  satisfactorily  with  this  problem  of 
railway  management  than  we  can  pos- 
sibly do  now.  Therefore,  my  suggestion 
would  be  to  retain  so  much  of  clause  95, 
whether  in  the  amended  form  suggested 
by  Mr.  Barton  or  in  its  present  form,  as 
deals  only  with  the  imposition  of  regula- 
tions relating  to  trade,  commerce,  and 
revenue  by  the  Commonwealth. 

Sir  George  Turner. — Make  it  clear 
that  the  clause  refers  only  to  that. 

Mr.  O'CONNOR.— Yes,  and  leave  the 
creation  of  the  Inter-State  Commission  to 
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the  general  powers  of  the  Commonwealth. 
In  that  way  we  shall  solve  the  question 
in  what  appears  to  me  the  simplest  way 
in  which,  in  the  light  of  the  facts  now 
before  us,  it  can  be  solved. 

The  CHAIRMAN.— Do  I  understand 
the  honorable  member  to  move  any  amend- 
ment ? 

Mr.  O'CONNOR.  —  No,  I  have  not 
moved  any  amendment. 

Mr.  Isaacs. — Would  it  not  be  well  for 
Mr.  O'Connor  to  move  an  amendment  in 
the  first  line,  in  order  to  make  sure  that 
it  is  the  Commonwealth  % 

Mr.  Barton. — If  Mr.  O'Connor's  idea  is 
carried  out  it  is  not  necessary  to  make  it 
sure  that  it  is  the  Commonwealth,  be- 
cause, as  it  reads,  it  means  the  Common- 
wealth. 

Mr.  Isaacs. — I  think  so,  but  others 
have  doubts. 

Mr.  HOLDER  (South  Australia).— This 
question  is  a  very  important  one.  At  the 
same  time,  the  sense  of  its  importance 
seems  somewhat  to  have  been  lost  since 
we  first  faced  it  in  Adelaide.  It  was  Mr. 
O'Connor,  I  think,  who  suggested  the 
appointment  of  an  Inter-State  Commis- 
sion to  deal  with  the  railway  question.  It 
was  then  felt,  and  expressed  by  very 
many  members  of  the  Convention,  that  it 
would  be  of  little  use  to  remove 
the  border  customs  duties  if  we  still 
allowed  preferential  rates  on  the  railways 
to  accomplish,  practically,  the  same 
purpose  that  those  duties  had  in  the 
past  accomplished.  To-day  we  seem 
to  have  become,  somehow,  reconciled  to 
those  railway  preferential  rates.  We  seem 
to  have  accepted  the  position  that  they 
are  inevitable,  and  that  we  must  put  up 
with  them  for  an  indefinite  time.  That 
means  we  are  gradually  frittering  away 
the  benefits  of  the  Federal  Constitution. 
Presently  we  shall  have  a  Constitution, 
federal  in  name,  but  which  will  give  us 
nothing  but  the  husks,  because  the  wheat 
will  all  be  gone.  I  am  not  prepared  to  follow 
the  lead  of  Mr.  Wise  and  accept  as  our 
remedy  this  condition,  which,  to  my  mind,  is 
[Mr.  O'Connor. 


most  unsatisfactory  in  connexion  with  our 
railway  system.  That  honorable  members 
may  have  their  memories  revived,  and 
may  see  just  what  the  position  is,  I  desire 
to  quote  a  few  figures  from  the  proceed- 
ings of  the  Convention  held  in  Sydney. 
Papers  were  there  laid  on  the  table  con- 
taining the  evidence  given  before  the 
Finance  Committee  in  Adelaide  by  the 
Railways  Commissioners.  I  will  first  quote 
Mr.  Eddy.  On  page  2,  that  gentleman 
gives  evidence  as  to  the  price  of  carrying 
truck  loads  of  wTheat  over  certain  distances. 
He  says  there — 

The  rate  for  200  miles,  at  per  ton,  in  6-ton 
truck  loads,  is  lis.  4d.  ;  for  300  miles  the 
rate  is  12s.  4d.  ;  for  400  miles  the  rate  is 
13s.  4d.  ;  and  for  500  miles,  14s. 

It  will  be  seen  from  this  that  6  tons  of 
goods  are  carried  for  8d.  per  ton  over  the 
last  100  miles  of  the  500,  and  I  ask 
honorable  members  who  know  anything 
about  the  matter,  whether  it  is  not  abso- 
lutely clear  that  those  goods  are  carried 
over  that  last  100  miles  at  a  loss? 

Mr.  Fraser. — Not  if  the  country  is  level. 

Mr.  HOLDER.— It  may  be  down  hill  all 
the  way,  and  still  the  goods  are  carried  at 
a  loss. 

Mr.  Fraser. — Goods  are  carried  on  a 
private  railway  across  the  Murray  at  a 
less  rate  than  that. 

Mr.  Wise. — At  a  loss  to  whom  ? 

Mr.  HOLDER.— I  will  come  to  that  in 
a  moment.  If  Mr.  Fraser  will  make  a 
simple  calculation,  he  will  find  it  is  im- 
possible to  carry  6  tons  of  goods  100  miles 
for  8d.  per  ton. 

Mr.  Fraser. — I  thought  you  said  8s. 

Mr.  HOLDER. — I  am  quite  certain  it 
could  not  be  done.  It  might  be  done  for 
8s.,  we  are  told,  and  that  shows  the  extent 
of  the  loss.     It  is  now  done  for  8d. 

Mr.  Fraser.  —  I  would  like  that  con- 
firmed. 

Mr.  HOLDER.  —  Here  it  is  in  Mr. 
Eddy's  evidence.  Details  are  given,  and 
also  the  mode  by  which  his  calculations 
were  arrived  at.  The  figures  must  be 
absolutely  accurate. 
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Mr.  Reid. — Mr.  Eddy  said  he  never 
carried  a  ton  at  a  loss. 

.Mr.  HOLDER.— He  never  said  that. 

Mr.  Reid. — I  understand  he  said  so. 

Mr.  HOLDER.— No,  he  did  not.  What 
he  said  was  that  he  did  no  business  at  a 
loss.  He  said  that  if  the  last  100  miles 
did  not  pay,  the  whole  500  miles  did. 

Mr.  Reid. — That  is  the  way  to  look  at 
it.  You  must  not  take  the  tail  end,  but 
take  it  as  a  whole. 

Mr.  HOLDER.— That  interjection  will 
not  divert  me  from  my  point,  because  it 
will  rather  help  me  than  otherwise.      Mr. 
Wise  asks  me  to  whom  it  is  a  loss.     I  re- 
ply that  it  is  a  loss   to  the  revenue  of 
Australia.     If  lis.  4d.  be,  as  I  suppose  it 
is,  a  fair  rate  for  the  first  200  miles,  and 
if  the  rate  for  the  next  hundred  miles  is 
unfairly  low,  then  the   railway  is  entitled 
for  the   work  it   does   to  a  much  larger 
revenue  than   14s.  for  a  6  -ton  load  over 
500  miles.    I  begin  by  making  it  clear  that 
there  are  railways  in  Australia  which  are 
carrying  goods  at  a  much  lower  rate  than 
is  a  fair  one,  and  a  lower  rate  than  the 
railways  ought  to  be  able  to  charge.     The 
reason  why  this   unfairly  low  rate  is  tole- 
rated in   New  South  Wales  is  because  in 
Victoria   and   South  Australia   there  are 
rates  which  are  also  too  low.     New  South 
Wales   is  compelled  to  carry  goods  at  a 
rate    which    will     not    pay    simply    be- 
cause, unless    she  does   that,  she  cannot 
get  trade  for  which  the  other  two  colo- 
nies  are   strongly   competing.     There   is  ' 
ample  justification  for  the  interjection  by 
the  Hon.  Mr.  Howe  that  those  rates  are 
cut-throat   rates  —  that  we    are    cutting 
each  other's  throats.      South  Australia  is 
making  New   South  Wales  and  Victoria 
lose  money,  and  Victoria  and  New  South 
Wales  are  making  South   Australia  lose 
money.    Each  colony  is  making  the  others 
lose  money    which    might   fairly    be  ob- 
tained for  services  rendered.      Mr.  Eddy 
was  an  expert  of  the  highest  worth.     If 
he   were   here   to-day,  he  would  give  us 
the   benefit  of  his  knowledge,  and  assist 
us    very    materially     in    deciding     this 


important  matter.  I,  therefore,  make 
no  apology  for  quoting  at  some  little 
length  some  remarks  of  Mr.  Eddy  on  the 
same  page.  Mr.  McMillan,  who  was  the 
chairman  of  the  committee  on  that  occasion, 
asked — 

Would  you  be  willing  to  leave  the  question 
as  to  what  extent  it  is  a  preferential  or  a  differ- 
ential rate  between  the  different  states  to  a 
commission  to  be  appointed  ? 

Mr.  Eddy. — You  will  find  it  will  be  abso- 
lutely necessary  to  do  that.  It  would  be  impos- 
sible for  a  body  like  this,  engaged  in  the  drafting 
of  a  Constitution,  to  go  into  so  much  detail  as 
to  be  able  to  indicate,  even  in  a  small  degree, 
the  lines  on  which  the  commission  that  they 
would  create  to  carry  out  certain  functions  for 
them  should  go. 

The  Chairman. — Personally,  as  the  chief  rail- 
way administrator  of  New  South  Wales,  that  is 
your  view  ? 

Mr.  Eddy. — Yes  ;  with  certain  safeguards, 
viz.,  the  absolute  prohibition  of  preferential 
rates  between  the  traffic  of  adjoining  colonies, 
the  creation  of  a  strong  commission,  free  from 
influence,  to  see  that  the  spirit  of  the  Constitu- 
tion is  carried  out,  the  commission  to  be  of  such 
a  nature  that  it  would  carry  the  confidence  of 
all  the  states. 

Sir  George  Turner. — That  would  let 
each  colony  do  what  it  liked  within  its 
own  borders.     That  is  what  he  wanted. 

Mr.  HOLDER.— I  know  what  Mr.  Eddy 
wanted. 

Mr.  Barton. — That  is  in  reference  to 
traffic  which  begins  and  ends  in  the 
state. 

Mr.  HOLDER.— Mr.  Eddy  took  a  dif- 
ferent position  from  the  other  two  Railways 
Commissioners— very  much  the  same  posi- 
tion that  Mr.  Reid  took  the  other  morning 
— that  every  state  should  be  free,  in  its 
own  borders,  to  do  just  what  it  liked.  At 
the  same  time,  I  will  quote  Mr.  Eddy  to 
show  that  even  he,  who  did  not  quite 
believe  in  that  kind  of  thing,  wished  to 
limit  that  liberty,  which  he  first  claimed 
the  state  should  have.    Mr.  Eddy  said — 

I  think  that  the  commission  would  have  to 
deal  with  the  question  somewhat  in  this  spirit; 
that  the  main  principle  to  animate  the  policy 
of  rate-fixing  to  be  that  all  traffic  originating 
in  adjoining  states  should  be  carried  over  the 
railways  of  other  states   at  rates  entirely  in 
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harmony  with  the  rates  applicable  to  all  traffic 
of  a  like  character  for  like  distances  in 
such  states — that  is  to  say,  that  any  traf- 
fic originating  at  any  place  in  an  adjoining 
colony  must  pay,  when  passing  over  the  lines 
of  another  state,  exactly  the  same  rates  as  are 
paid  by  the  people  of  that  state.  There  ought 
to  be  no  difference.  Whether  the  traffic  has 
come  from  A,  B,  C,  or  D,  it  must  always  pay 
the  same  uniform  rate  in  passing  over  the  rail- 
way line. 

I  entirely  agree  with  that  sentiment,  and  I 
am  about  to  point  out  that  entire  agree- 
ment with  such  a  sentiment  would  require 
a  limitation  of  a  very  different  character 
from  that  contemplated  by  one  or  two  of 
the  interjections  made  just  now.  At  page 
91,  Mr.  Mathieson  says — 

He  has  three  rates — one  for  Bourke  proper, 
1  "90  ;  one  for  the  other  side  of  the  river,  1  *60  ; 
and  another  that  takes  him  100  miles  into 
Queensland  territory,  1  '29. 
It  will  thus  be  seen  that  goods  landed  at 
Bourke,  and  placed  upon  the  rails  there, 
are  charged  three  different  rates,  accord- 
ing to  where  they  come  from.  They  are 
charged  the  highest  rate  when  they  come 
from  the  east  side  of  the  river.  Then, 
when  they  come  from  districts  where  they 
might  be  conveyed  on  barges,  they  are 
charged  another  rate,  and,  on  the  other 
hand,  if  they  come  from  100  miles  across 
the  Queensland  border,  the  lowest  rate  is 
charged,  so  that  the  principle  Mr.  Eddy 
contended  for  was  not  enforced  in  New 
South  Wales. 

Mr.  Fraser. — Nor  on  the  other  railways 
of  Australia. 

Mr.  HOLDER.— I  will  come  to  that. 
I  would  point  out  to  those  honorable 
members  who  cheered  the  remark,  that 
no  matter  where  the  goods  came  from,  a 
uniform  rate  should  be  charged,  that  here 
is  one  step  we  should  take  to  secure  that 
principle.  We  ought  to  prohibit  the 
charging  of  preferential  rates — rates  which 
induce  certain  persons  to  send  their  trade 
to  Sydney  when  they  live  across  the  river, 
when  the  same  rates  are  not  conceded  to 
persons  living  close  to  Bourke,  but  who 
live  on  the  eastern  side  of  the  River 
Darling,  so  that  there  is  a  weak  place  even 
[Mr.  Holder. 


in  actual  experience,  which  equity  de- 
mands we  should  make  strong,  and  which 
justice  demands  we  should  right.  It  was 
pointed  out  this  morning  with  some  em- 
phasis by  the  right  honorable  member 
(Mr.  Reid)  that  there  was  no  barrier  to 
traffic  in  any  of  these  arrangements; 
but  I  point  out  that  there  is  clearly 
a  barrier  here.  The  natural  flow  of 
that  traffic  for  100  miles  on  the  other 
side  of  the  Queensland  border  would  be, 
politically,  to  Brisbane  or  to  some  other 
port  of  Queensland,  but  these  preferential 
rates  of  New  South  Wales  act  as  a  barrier 
to  the  natural  political  flow  of  that  traffic, 
and  divert  it  to  New  South  Wales.  The 
natural  flow  of  the  traffic  on  the  western 
side  of  the  Darling  would  be  to  South 
Australia,  but  the  preferential  rates  of 
New  South  Wales  form  a  barrier  to  the 
natural  flow  of  that  traffic,  and  force  it  to 
Sydney.  It  is  these  barriers  to  the 
natural  flow  of  traffic  which,  in  my  mind, 
are  the  great  reasons  for  the  adoption  of 
some  such  provision  as  we  are  now  debat- 
ing. I  could  give  another  quotation  from 
the  evidence,  only  I  do  not  like  to  weary 
honorable  members,  which  refers  to  goods 
sent  from  Cootamundra  to  Albury.  The 
natural  flow  of  traffic  would  be  from 
Cootamundra  southwards  to  Melbourne. 
In  all  probability,  for  most  classes  of 
goods,  if  there  were  no  barriers,  the 
natural  flow  of  trade  would  be  from  Coota- 
mundra, via,  Albury  to  Melbourne,  but  a 
very  high  rate  is  charged  to  Albury  from 
Cootamundra.  If  the  goods  are  going  to 
Sydney,  a  much  lower  rate  is  charged  than 
if  the  goods  are  carried  over  the  same  rails 
in  the  same  trucks  and  over  the  same  line, 
and  they  are  not  going  to  Sydney  but  to 
Melbourne.  Where  is  the  justice  of  that  ? 
The  extraordinary  difference  in  the  rates 
charged  must  be  for  the  same  reason,  that 
they  divert  the  traffic  from  the  course 
which  it  would  naturally  follow,  in  order 
to  benefit  Sydney.  I  ask  now,  in  this 
connexion,  what  is  the  good  of  saying — 
"We  must  insure  absolute  freedom  of  trade 
and  intercourse  between  all   parts  of  the 
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Commonwealth  so  that  there  shall  be  no 
custom-house  barriers  to  this  freedom  of 
trade,  and  that  it  shall  flow  freely  in  every 
direction,  and  so  that  every  man  shall  do 
his  business  j  ust  as  he  pleases — what  is  the 
good  of  saying  this  concerning  all  other 
things  if  we  leave  the  railways,  the  most 
important  factor  in  dealing  with  all  matters 
of  trade,  to  be  so  managed  and  to  have 
their  tariffs  so  arranged  that  this  freedom 
of  trade  is  absolutely  destroyed  1 " 

Mr.  Fraser. — The  only  way  is  to  pool 
the  railways. 

Mr.  HOLDER. — My  answer  to  that  is 
that  I  have  been  driven  more  closely  to 
the  federalization  of  the  railways  by  the 
debate  to-day  than  I  have  ever  been 
before. 

Mr.  Solomon. — That  is  the  solution  of 
the  question. 

Mr.  Kingston. — Hear,  hear. 

Mr.  HOLDER.— In  the  past,  I  have 
not  been  able  to  see  the  absolute  necessity 
for  it.  I  have  always  thought  before  that 
it  must  be  possible  for  a  body  of  men, 
such  as  we  are,  to  frame  a  clause  under 
which  a  fair  regulation  of  the  railway 
rates  might  be  secured.  But  if  it  be 
impossible,  certainly  the  way  out  of  the 
difficulty  is  to  federalize  the  railways, 
which  I  have  hitherto  opposed,  on  the 
ground  that  there  are  financial  difficulties 
of  a  somewhat  serious  character.  But  we 
may  overcome  these  by  calculations  and 
apportionment  of  cost. 

Mr.  McMillan. — If  that  were  done  we 
could  not  carry  federation. 

Sir  George  Turner. — There  are  worse 
difficulties  than  these.  The  development 
of  the  country  is  our  great  difficulty. 

Mr.  HOLDER.— I  have  two  interjec- 
tions to  deal  with  ;  one  says  v/e  cannot 
carry  federation  if  we  pool  the  railways. 
Possibly  that  is  the  case.  Then  Sir  George 
Turner  says  that  you  cannot  separate  the 
railways  from  the  development  of  our 
territory,  and  I  believe  it  is  because  you 
cannot  readily  make  that  separation  that 
we  might  not  get  federation  accepted  by 
the  people  if  we  federalize  the  railways. 


Sir  George  Turner. — I  would  go  with 
you  if  you  could  get  over  that  difficulty. 

Mr.  HOLDER. — There  are  railways 
that  might  be  put  under  the  control  of 
the  Federation.  We  might  do  that  with 
railways  where  they  are  carrying  through 
traffic,  and  all  railways  which  run  from 
capital  to  capital,  or  branches  of  those 
railways.  At  any  rate,  if  it  be  admittedly 
impossible  to  frame  regulations  and  to  lay 
down  principles  for  the  fair  adjustment  of 
this  railway  traffic,  we  shall,  all  of  us,  I 
think,  be  driven  to  support  the  federaliza- 
tion of  the  railways ;  but  I  am  not  going 
there  at  present.  I  refuse  to  believe  that 
the  Convention  is  unable  to  draft  words 
which  will  cover  what  we  wish  to  cover, 
and  which  will  at  the  same  time  exclude 
undue  limitations  of  the  rights  of  the  states. 
The  right  of  ownership  is  very  powerful, 
and  it  is  a  right  which  no  one  would  wish 
to  diminish  in  the  slightest  degree.  While 
the  states  own  the  railways  they  must 
have  authority  with  reference  to  the 
earning  power  and  the  methods  by  which 
that  power  is  maintained.  But  I  say  to 
Mr.  Reid,  who  made  a  strong  point  of 
this  in  the  morning,  that  this  provision 
against  these  cut- throat  railway  rates  is  one 
of  the  best  means  of  increasing  the  value 
of  the  railways  to  the  states  themselves. 
In  this  connexion,  I  come  to  some  other 
papers  laid  before  this  Convention.  In 
January,  1895 — I  think  that  was  the 
month,  but  I  am  not  sure;  at  all  events, 
in  the  beginning  of  1895 — the  railway 
experts  of  New  South  Wales,  Victoria, 
South  Australia  (and,  I  think,  also  Queens- 
land), met  in  Melbourne,  and  discussed  the 
whole  matter  of  railway  freights  and 
charges,  and  they  saw  that  great  loss  had 
resulted  to  the  Railway  departments  of 
the  different  colonies  through  these  cut- 
throat rates.  I  had  marked  a  number  of 
passages  to  read  to  the  Convention  from 
the  evidence  given  before  that  meeting  of 
experts,  which  passages  would  have  enabled 
us  to  measure  the  loss  to  the  railways  sus- 
tained in  consequence  of  these  rates,  but 
I  know  how  wearying  it  is  for  honorable 
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members  to  listen  to  figures.  In  some  cases 
the  evidence  shows  that  discounts  amount- 
ing to  61  per  cent.,  and  even  to  66  per 
cent.,  are  given,  and  the  commissioners 
there  represented  came  to  the  conclusion 
that  if  a  fair  agreement  were  arrived  at 
these  tremendous  discounts  would  be  at 
once  discontinued.  I  will  quote  a  passage 
from  the  report  of  the  South  Australian 
Railways  Commissioner  to  the  South  Aus- 
tralian Government,  dated  10th  October, 
1894.  The  words  are  valuable,  as  being 
by  a  railway  expert  whose  knowledge  and 
reputation  fully  justify  me  in  quoting  his 
remarks. 

Mr.  Reid. — Is  that  with  regard  to  the 
1895  agreement  1 

Mr.  HOLDER.— The  report  is  dated 
10th  October,  1894,  at  [the  time  when 
the  negotiations  for  the  meeting  of  com- 
missioners were  going  on.  Mr.  Pendleton 
says — 

During  the  past  year  attention  has  been 
directed  to  the  attempts  which  have  been  made 
from  time  to  time,  and  in  various  districts,  to 
divert  traffic  from  its  legitimate  channels  to 
other  routes  through  the  adoption  of  special 
rates.  We  have  been  extremely  loath  to  enter 
upon  what  lias  been  described  as  a  "  war  of 
tariffs ;"  but  at  the  same  time  we  have  felt 
it  to  be  our  duty  to  take  such  measures, 
and  put  in  force  such  a  scale  of  rates, 
as  would  secure  to  this  colony  its  proper 
traffic,  which  would  otherwise  have  been 
diverted  to  competing  routes.  Such  a  condition 
of  affairs  is,  however,  as  undesirable  in  the 
interests  of  the  freighter  as  it  is  of  the  different 
railway  administrations  involved.  Competition 
must  sooner  or  later  end  in  combination,  and 
we  hold  to  the  opinion  that  the  proper  course 
to  adopt  is  for  the  respective  authorities  to 
enter  into  an  agreement,  in  the  first  place  as  to 
the  rates  from  competing  districts,  which  should 
be  upon  a  fair  and  equitable  basis,  both  as 
regards  the  freight  and  the  railways,  and,  in 
the  second  place,  as  to  the  division  of  the 
receipts,  no  matter  by  what  route  the  traffic 
may  be  conveyed. 

In  other  countries  where  competition  is  far 
keener  than  in  Australia,  and  where  the  posi- 
tion of  the  competing  railways  is  much  more 
complicated,  such  a  course  was,  after  a  pro- 
tracted struggle,  found  to  be  absolutely  neces- 
sary, and  the  only  solution  of  the  difficulty  if 
ruin  were  to  be  averted. 
[Mr.  Holder. 


Those  are  strong  words,  and  they  are  as 
applicable  to-day  as  they  were  in  1894.  I 
echo  the  last  of  those  words  —  "if  ruin  is 
to  be  averted.'5  I  am  not  speaking  for  one 
railway  system  alone.  I  am  speaking  for 
all.  "  If  ruin  is  to  be  averted,"  and  the 
earning  powers  of  the  railway  systems  are 
not  to  be  seriously  diminished  if  not 
destroyed,  some  agreement  is  urgently 
necessary.  What  are  we  trying  to  do  to- 
day 1  We  are  trying  to  put  into  the  four 
corners  of  this  Constitution  the  basis  on 
which  some  agreement  can  be  arrived  at, 
and  surely,  I  say  again,  we  have  the 
ability  in  this  body,  which  includes  within 
its  ranks  26  lawyers,  to  frame  some 
suitable  words 

Mr.  Howe. — We  have  29  lawyers  here. 

Mr.  HOLDER.— Still  more  then  is  it 
reasonable  to  hope  that  we  shall  be  able 
to  frame  a  form  of  words  which  will  pre- 
vent this  ruinous  competition,  and  enable 
the  railways  to  earn  what  they  are  entitled 
to  earn  in  the  shape  of  revenue,  at  the 
same  time  doing  justice  to  the  freighter. 

Sir  George  Turner. — And  to  the  com- 
mercial community  as  well,  because  it 
is  well  known  that  that  is  the  trouble. 
The  railway  authorities  would  be  able  to 
come  to  an  agreement  at  once  if  it  were 
not  for  the  commercial  influence  behind 
which  prevents  them  doing  so. 

Mr.  HOLDER.— I  admit  that,  but  I 
would  point  out  that,  given  certain  condi- 
tions, we  should  abolish  those  discounts 
amounting  to  61  per  cent,  and  66  per 
cent.,  and  arrive  at  some  basis  of  under- 
standing whereby  the  ports  of  Melbourne, 
Sydney,  Brisbane,  and  Adelaide  would  be 
relatively  in  the  same  condition  as  to 
advantage  of  trade  as  they  are  in  to-day. 

Mr.  Fraser. — Then  the  rivers  will  get 
the  traffic.  We  should  not  get  the  traffic 
if  we  abolish  the  discounts. 

Mr.  Isaacs. — This  is  what  Mr.  Holder 
is  after. 

Mr.  HOLDER.— I  admit  that  I  should 
not  be  sorry  to  see  that,  nor,  of  course, 
did  I  lose  sight  of  that  point  of  view. 
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Mr.  Barton. — That  is  the  trouble. 
The  cataract  in  another  man's  eye  blinds 
the  honorable  member  to  the  river  in  his 
own. 

Mr.  HOLDER. — That  argument  has  no 
force  at  all  with  me,  because,  while  it  is 
important  for  South  Australia  that  the 
river  trade  should  come  to  her,  it  is  still 
more  important  that  her  railways,  in 
which  she  has  invested  £12,000,000  ster- 
ling, should  make  a  good  profit.  We  have 
a  railway  revenue  of  over  £1,000,000  a 
year,  and  it  is  of  much  more  direct  im- 
portance to  the  South  Australian  Trea- 
surer that  the  South  Australian  railways 
should  be  managed  at  a  profit  than  that 
the  trade  should  come  down  the  river. 
I  again,  therefore,  urge  the  absolute 
necessity  for  some  arrangement  being 
made  between  these  states  so  as  to  secure 
a  fair  return  on  the  traffic  over  the  rail- 
ways, even  in  competition  with  the  river 
itself.  But  what  is  going  on  now?  A 
low  charge  is  necessitated  by  river  com- 
petition, necessitated  by  unfair — al- 
together unfair — intercolonial  railway 
competition;  and  while  I  am  not  willing 
to  leave  out  of  the  account  the  river  com- 
petition, I  do  say  that  it  should  be  possible 
for  the  parties  concerned  to  agree  to  dis- 
continue these  undue  discounts  and  other 
concessions  on  our  railways  so  as  to  be 
able  to  get  what  our  railways  fairly  earn; 
and  if  we  did  that  there  would  probably 
be  no  loss  either  to  the  railways  or  to  the 
freighters  concerned  nor  would  any  undue 
advantage  be  given  to  them.  Freighters 
would  probably  have  to  pay  a  little  more 
than  they  do  now  and  to  send  more  to 
their  own  ports  than  they  do  now. 

Mr.  Fraser. — Some  wool  at  present 
comes  from  Bourke  to  Echuca. 

Mr.  HOLDER.— I  know. 

Sir  George  Turner. — Have  you  any 
figures  showing  the  loss  by  each  colony  by 
these  cut-throat  rates'? 

Mr.  HOLDER.— No,  and  I  think  it 
would  be  impossible  to  work  out  such 
figures. 


Sir  George  Turner. — They  have  been 
given.  Mr.  Mathieson  qm  iiiven  some 
figures  on  the  subject. 

Mr.  HOLDER. — I  have  marked  some 
passages  on  the  subject,  but  I  do  not 
like  to  detain  the  committee  so  long. 
Honorable  members  will  find  some 
very  startling  figures  in  the  evidence 
given  by  Mr.  Mathieson  in  Adelaide. 
What  has  been  done  in  America  and  other 
parts  of  the  world  should  be  done  in  these 
colonies.  In  1895,  as  I  have  said  before, 
the  commissioners  of  the  various  colonies 
met.  They  were  men  with  a  complete 
knowledge  of  local  conditions  and  of  rail- 
way management,  men  interested  in  mak- 
ing these  systems  earn  as  much  as  they 
possibly  can,  and  eager  to  see  that  their 
own  railway  systems  did  not  suffer  in  any 
arrangement  arrived  at  with  regard  to 
other  railway  systems.  They  agreed  upon 
a  scheme  of  combination  by  which  these 
ruinous  cut  -  throat  rates  would  be 
abolished. 

Sir  George  Turner. — The  agreement 
was  admittedly  satisfactory  only  from  a 
railway  point  of  view. 

Mr.  HOLDER. — I  am  coming  to  that. 
I  would  now  say  a  few  words  as  to  what 
Mr.  Reid  said  this  morning.  What  we  all 
want  is  that  the  railways  shall  be  managed 
as  if  they  were  large  commercial  under- 
takings, but  at  the  same  time  we  do  not 
want  our  railways  to  be  managed  as  poli- 
tical engines  for  the  benefit  of  some  states 
as  against  others. 

Mr.  Reid. — I  quite  agree  with  you  there. 

Mr.  HOLDER.— Very  well.  Now  then 
I  come  to  the  point  on  which  the  right 
honorable  gentleman  says  he  agrees  with 
me.  He  agrees  that  our  railway  systems 
should  be  managed  as  if  they  were 
large  commercial  enterprises.  What 
are  the  facts?  If  they  are  to  be  so 
managed,  the  railway  experts  who  met  in 
Melbourne,  and  who,  as  the  right  honor- 
able member  (Sir  George  Turner)  says, 
viewed  the  matter  purely  from  a  railway 
stand-point,  made  recommendations  which 
ought   to   be   accepted.     From  a   purely 
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railway  stand-point — excluding  the  political 
stand-point — their  agreement  was  the  right 
one  to  arrive  at,  and  I  do  not  hesitate  to 
say  to-day  that  the  right  thing  to  do  is  to 
leave  the  political  aspect  out  of  considera- 
tion, and  to  deal  with  the  railways  as  if  they 
were  purely  commercial  enterprises.  Un- 
der these  circumstances,  it  would  not  take 
the  Railways  Commissioners  three  weeks 
to  thrash  out  the  matter  and  to  bring  up 
a  satisfactory  agreement  under  which 
losses  would  be  prevented  in  the  future. 

Mr.  Isaacs. — Does  the  honorable  mem- 
ber treat  the  railways  as  a  commercial  en- 
terprise, entirely  separate  from  all  the 
other  enterprises  of  the  state  ? 

Mr.  HOLDER. — There  is  only  one  point 
in  respect  to  which  the  railways  must  be 
regarded  upon  political  considerations, 
that  is,  so  far  as  they  affect  the  develop- 
ment of  territory.  A  state  to  develop 
her  territory  might  be  justified  in  con- 
structing a  railway  long  before  there  was 
sufficient  traffic  to  make  it  pay ;  but  the 
traffic  ultimately  created  would  be  to  the 
great  benefit  of  that  state. 

Mr.  McMillan. — That  is  a  commercial 
principle. 

Mr.  HOLDER.  —  Yes  j  because  the 
enterprise  might  in  the  long  run  return  a 
very  good  profit.  But  I  do  not  believe  in 
using  the  railways  to  promote  the  good  of 
one  state  at  the  expense  of  another.  I 
have  heard  the  federal  idea  expressed 
more  eloquently  than  I  can  express  it  by 
every  Premier  in  Australasia  in  after- 
dinner  speeches,  and  surely  it  is  this,  that 
the  gain  of  one  state  is  the  gain  of  all. 
We  ought  not,  after  federation  comes 
about,  to  seek  the  good  of  one  state  at  the 
expense  of  all  the  rest,  or  of  any  of  the  rest. 
Sir  George  Turner. — If  you  wipe  out 
all  the  divisional  lines  I  am  with  you,  but 
that  is  what  you  will  not  do. 

Mr.  HOLDER.— I  do  not  think  the 
right  honorable  gentleman  and  his  colony 
have  in  the  past  gained  by  these  prefer- 
ential rates.  While  Victoria  has  fought 
bravely  and  undauntedly,  she  has  lost  as 
much  as  any  other  state. 
[Mr.  Holder. 


Mr.  Isaacs. — The  Railways  Commis- 
sioner says  that  it  would  be  a  terrible 
loss  to  Victoria  if  we  abandoned  the 
system  now. 

Mr.  HOLDER.— If  the  alteration  were 
made  upon  fair  lines  I  do  not  think  that 
the  agreement  arrived  at  in  1895  would 
show  any  serious  loss  to  Victoria.    I  think 
that  the  largely  increased  revenue  which 
will  be  caused  by  the  abolition  of  these 
tremendous   discounts  would    more    than 
make  up  for  any  slight  diversion  of  trade. 
That  is  how  I  have  been  advised  by  the 
railway  experts  in  South  Australia  when 
I   have  consulted  them   upon   these  and 
similar  matters.     I  now  practically  come 
back  to  where  I   began,  that   is,  to  the 
assertion  that  we  are  discussing  a  matter 
which  is  far  too  important  to  be  left  un- 
settled.    If  it  is  far  too  important  to  be 
left  unsettled ;  it  is  also  far  too  important 
to  be  left  in  a  state  of  great  uncertainty. 
It  is  a  settlement,  and  not  hints  and  sur- 
mises, that  we  want.    I  listened  with  great 
attention  and  interest  to  the  speech  of  the 
honorable    and     learned     member     (Mr. 
O'Connor).    He  threw  light  upon  the  sub- 
ject, as  he  always  does,  but  he  asked  me 
to  go  further  than  I  am  prepared  to  go. 
If  he  will  go  just  a  step  further  than  he 
indicated,  and  consent  to  the  insertion  in 
clause  52  of   a  line  giving  the    Federal 
Parliament    power   to  legislate  in  regard 
to  intercolonial  railway  rates,  or  to  inter- 
state competing  railway  tariffs,  I  shall  be 
content  to  trust  the  Federal  Parliament. 
But  I   am   not  going   to   trust  the  Par- 
liament   to    exercise    a    power    which    I 
do  not  know  that  it  has.     If  we  are  not 
sure  that  we  have  given  it  this  power  we 
cannot    trust     the     Parliament.       It     is 
simply    a    question   as    to    whether    the 
Convention    has    or    has    not    done     its 
duty.     If  it  has  done  its  duty,  and  has 
given   the  Federal    Parliament  power  to 
deal  with  this  question,  no   one  will  be 
better  satisfied  than  I.     Otherwise  much 
of  our  work  will  be  done  in  vain. 

Mr.    Fraser. — That    is    taking    away 
state  rights. 
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Mr.  HOLDER.— No.  I  should  be  the 
last  to  advocate  that.  I  think  that  my 
record  shows  that  I  am  not  forgetful  of 
state  rights,  and  this  particular  state 
right,  which  I  have  already  recognised 
under  the  title  of  the  ownership  which  the 
states  have  in  their  railways,  has  been 
guarded  by  what  I  have  said.  I  am  not 
taking  away  state  rights ;  I  am  conferring 
upon  the  various  states  which  enter  the 
Federation  the  power  to  manage  their 
railways  without  being  subject  to  unfair 
competition.  That  is  not  a  derogation 
from  state  rights,  but  an  increase  of  them. 
I  am  quite  prepared  to  accept  any  form  of 
words  with  which  the  leader  of  the  Con- 
vention or  the  honorable  and  learned 
member  (Mr.  O'Connor)  may  be  content, 
in  regard  to  clause  95,  if  a  provision  is 
inserted  in  clause  52  clearly  empowering 
the  Federal  Parliament  to  deal  with  this 
matter.  If  we  do  not  insert  such  a  pro- 
vision it  may  be  that,  after  years  have 
passed,  we  shall  have  been  found  to  have 
fatally  failed  in  our  duty. 

Mr.  Barton. — For  what  reason  do  you 
doubt  that  the  trade  and  commerce  sub- 
section in  clause  52  will  give  the  Federal 
Parliament  power  to  make  regulations  in 
regard  to  railway  matters  1 

Mr.  HOLDER.— If  it  gives  the  Federal 
Parliament  that  power,  why  not  make  it 
clear?  So  many  limitations  have  been 
suggested.  We  have  had  two  this  morn- 
ing. The  honorable  and  learned  member 
(Mr.  Wise)  has  moved  an  amendment 
which  expressly  takes  away  from  the 
powers  of  the  Parliament,  and  which 
would,  if  we  passed  it,  altogether  destroy 
the  value  of  the  provision  referred  to 
by  the  honorable  member  (Mr.  Barton). 
Then  we  had  the  speech  of  the  Premier 
of  New  South  Wales,  who  would  seek, 
judging  by  his  concluding  sentence,  to 
limit  the  operation  of  this  provision.  As 
these  efforts  have  been  made  to  limit  it,  I 
think  we  had  better  say  what  we  mean  in 
as  plain  English  as  we  can  command ;  so 
that  it  may  not  happen  in  the  future  that 
this  question  which  is  so  vital  to  the 
[83.] 


financial  well-being  of  the  states  and  to 
the  full  accomplishment  of  the  federal 
scheme  we  have  in  hand,  will  be  over- 
looked, or  its  settlement  rendered  im- 
possible. 

Mr.  Reid. — I  do  not  wish  to  be  under- 
stood as  opposed  to  the  broad  lines  you 
have  laid  down. 

Mr.  HOLDER. — I  am  very  glad  to  hear 
that  interjection,  and  I  am  not  surprised 
at  it,  because  until  the  right  honorable 
member  spoke  this  morning  I  should  have 
counted  him  as  an  absolute  supporter  of 
the  principles  I  have  enunciated.  I  hope 
that  even  now  we  shall  find  him 
standing  shoulder  to  shoulder  with  us,  not 
in  resisting  differential  rates,  which  are 
necessary  to  the  working  of  the  railways, 
but  in  resisting  preferential  rates. 

Mr.  Reld. — Rates  designed  to  draw  trade 
out  of  its  own  state.  I  am  prepared  to 
follow  you  in  that. 

Mr.  HOLDER.— This  morning  the  right 
honorable  member  simply  deprecated  un- 
duly high  rates.  But  I  think  the  figures 
I  have  given  show  that  it  is  as  important 
to  prevent  the  imposition  of  unduly  low 
rates  as  it  is  to  prevent  the  imposition  of 
unduly  high  rates.  We  must  attend  to 
both  extremes,  and  do  what  we  can  to 
prevent  both. 

Mr.  BARTON  (New  South  Wales).— I 
do  not  rise  to  speak  at  any  length  at  the 
present  stage,  but  to  suggest  that,  as  we 
have  spent  to-day  and  a  part  of  yesterday 
upon  this  question,  it  is  a  fair  time  now  at 
which  to  come  to  a  division  upon  the 
amendment  submitted  by  my  honorable 
friend  (Mr.  Higgins).  I  shall  not  vote  for 
that  amendment,  because  I  have  been 
considerably  impressed  with  some  of  the 
arguments  used  today,  and  I  think  that 
the  purposes  we  have  in  view  will  really 
be  met  by  a  modification  of  my  amend- 
ment, confining  it  to  a  prohibition  against 
the  Commonwealth  misusing  the  trade 
and  commerce  clause  in  such  a  way  as 
would  give  an  improper  preference. 

Mr.  Isaacs. — And  leave  the  states 
free. 
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Mr.  BARTON.  —  Yes,  subject  to  the 
ordinary  operation  of  the  trade  and  com- 
merce clause.  The  proposal  of  Mr.  Hig- 
gins  is  that  anything  which  derogates 
from  trade  or  commerce  between  the  dif- 
ferent parts  of  the  Commonwealth,  or  has 
in  view  the  attraction  of  traffic  from  a 
port  of  one  state  to  a  port  of  another  state, 
should  also  be  prohibited.  1  am  not  in 
favour  of  that  view,  because  we  may  have 
a  Constitution  which  will  sufficiently  pro- 
vide for  every  improper  infringement  of 
intercolonial  free-trade  if  we  take  the 
course  that  I  intend  to  suggest.  In  the 
first  place,  I  object  to  any  such  limitation 
as  will  impose  a  prohibition  upon  the 
designed  attraction  of  trade  from  one  port 
to  another  port,  because,  if  you  are  to 
make  a  prohibition  of  that  sort,  it  should 
not  extend  merely  between  port  and  port, 
but  between  any  state  and  any  parts  of  any 
other  states.  If  the  prohibition  is  to  be  a 
just  one,  it  must  be  co-extensive  with  the 
limits  of  all  the  states.  For  that  reason  I 
shall  vote  against  Mr.  Higgins'  amend- 
ment, and  after  the  vote  is  taken  I  shall 
give  reasons  why  we  should  make  a  sub- 
stitution for  the  clause  as  it  at  present 
stands,  inserting  a  prohibition  against  the 
Commonwealth  giving  a  preference  to  a 
state  or  any  part  thereof  over  any  state 
or  any  part  thereof.  I  shall  be  able  to 
show  then,  following  up  the  line  taken  by 
my  honorable  friend  (Mr.  O'Connor),  that 
with  the  power  given  to  the  Common- 
wealth to  regulate  trade  and  commerce  by 
law  in  sub-section  (1)  of  section  52,  and 
with  the  prohibition  which  exists  in  clause 
89,  there  will  be  sufficient  to  carry  out 
what  we  have  in  view,  which  is  the  preven- 
tion of  anything  being  so  done  by  a  state 
in  the  regulation  of  its  internal  commerce 
as  to  go  outside  its  border  limits  as 
laid  down  in  the  Wabash  case,  and 
attempt  to  regulate  what  must  be 
the  commerce  between  state  and  state, 
which  is  really  the  subject  of  legislation 
by  the  Commonwealth  itself.  I  do  not 
wish  to  expand  my  views  at  this  stage,  but 
simply  to  suggest  that  every  argument 
[Mr.  Barton. 


which  is  applicable  to  the  amendment  has 
been  heard,  and  that  we  may  as  well  take 
a  vote  upon  it  so  as  to  mark  another  step 
in  advance.  We  are  now  in  our  fifth  week 
of  sitting,  and  there  are  honorable  mem- 
bers who  are  content  to  wait  until  the  end 
of  our  proceedings,  but  who  hope  that  they 
will  not  be  unduly  prolonged. 

Sir  JOHN  DOWNER  (South  Australia). 
— We  have  seen  such  a  remarkable  de- 
velopment in  the  course  of  the  discussion 
on  this  question  that  it  will  not  be  a 
matter  of  surprise  to  us  if  the  public 
outside  require  a  little  development  as  well. 
When  this  discussion  began,  it  was  dis- 
tinctly founded  on  the  basis  of  preserving 
to  each  state  the  right  to  deal  with  its 
own  railways,  and  to  impose  what  Tariff  it 
pleased,  no  matter  what  pernicious  result 
might  follow,  so  far  as  free-trade  was  con- 
cerned. That  position  was  distinctly 
taken  up,  as  was  pointed  out  by  my 
honorable  friend  (Mr.  Gordon),  in  the  face 
of  the  declaration  that  we  were  to  have 
intercolonial  free-trade.  We  were  really 
going  to  preserve  a  state  of  things  that 
might  destroy  the  very  foundations  of  the 
Constitution.  As  the  discussion  has 
gone  on,  we  have  found  out  that  the 
gentlemen  who  made  utterances  that 
were  capable  of  that  construction  did 
not      mean       what      they      said.  We 

have  had  each  one  interpreted  more 
broadly  by  somebody  else,  till,  in  the  speech 
of  my  honorable  friend  (Mr.  O'Connor), 
we  had  a  demonstration,  I  think,  that  if 
we  followed  the  cases  decided  in  America, 
the  power  given  to  Parliament  to  regulate 
trade  and  commerce,  coupled  with  the 
fundamental  provision  for  freedom  of 
trade,  would  be  quite  sufficient  to  give  all 
the  authority  that  is  required. 

Mr.  Reid. — You  must  not  forget  that  in 
the  Inter-State  Commerce  Act  there  is  an 
express  provision  which  is  not  in  this 
Constitution. 

Sir  JOHN  DOWNER.— Yes  ;  but  the 
Inter-State  Commerce  Act  is  not  contained 
in  the  American  Constitution.  It  was 
passed  by  the  American  Congress  under 
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the    general    power   which    they    had    of 
regulating  trade  and  commerce. 

Mr.  Reid. — We  all  know  that. 

Sir  JOHN  DOWNER.  —My  right  hon- 
orable friend  will  excuse  me  for  men- 
tioning it  for  the  information  of  others 
who  may  have  forgotten  it.  What  I  feel 
so  strongly  is  that,  although  the  power  to 
regulate  trade  and  commerce  has  in  the 
evolution  of  the  American  Republic  been 
coupled  with  an  exceedingly  wise  Judiciary 
extending  its  provisions  to  the  utmost 
limit,  and  always  studying  the  prin- 
ciples which  underlie  the  Constitution, 
there  is  no  reason  why  we,  in  framing  a 
Constitution  a  hundred  years  afterwards, 
should  leave  everything  to  judicial  de- 
cisions. Why  should  we  leave  the  greater 
part  of  the  Constitution  to  be  framed  by 
Judges,  who  might  be  influenced  by  utterly 
different  principles,  and  discard  the  ex- 
periences of  the  past,  which  ought  to 
have  told  us  what  we  are  to  provide  for, 
simply  assuming  that  the  judgments 
given  in  the  future  will  be  similar  to 
those  that  have  been  given  in  the  past, 
in  a  country  with  which  we  have 
no  relations  at  all?  For  my  own 
part,  I  have  felt  for  a  long  while  that 
thi«  trade  and  commerce  clause  would  do 
an  immense  deal  that  we  are  legislating 
for.  Supposing  that  any  state,  by  means 
of  a  railway  tariff,  endeavoured  to  inter- 
fere with  the  cardinal  principle  of  the 
Constitution — freedom  of  trade  between 
the  states — you  have  an  authority  that 
could  prevent  it,  the  Supreme  Court.  It 
is  beyond  all  doubt  that,  if  a  tariff  such 
as  that  which  Mr.  Holder  has  described 
were  in  existence,  the  Supreme  Court 
could  interfere  and  say  that  it  could  not 
be  permitted.  There  may  be  another 
case — and  it  has  been  put  several  times 
during  the  discussion — that  of  increasing 
the  freedom  of  trade  by  lowering  the  tariff, 
even  to  a  point  at  which  it  will  be  unprofit- 
able, not  with  a  view  of  developing  the 
resources  of  the  state,  which  would  be 
legitimate,  but  with  a  view  practically  of 
giving  bounties  that  would  have  the  effect 


of  defeating  the  cardinal  principle  of  the 
Constitution. 

Mr.  Isaacs. — Bounties  to  whom? 

Sir  JOHN  DOWNER.— To  persons 
within  your  own  territory. 

Mr.  Isaacs. — It  is  the  other  way. 

Sir  JOHN  DOWNER.— It  might  be 
bounties  to  your  own  people  or  excessive 
charges  on  people  outside.  It  would  be 
a  bounty  in  the  one  case  and  protection 
in  the  other. 

Mr.  Barton. — It  might  be  a  bounty 
to  people  outside. 

Sir  JOHN  DOWNER.— Yes. 

Mr.  Deakin. — Do  you  say  that  that  U 
prohibited  ? 

Sir  JOHN  DOWNER.— No,  I  do  not 
think  it  is  prohibited,  but  it  would  be 
exceedingly  unfair  between  the  states.  It 
would  create  all  sorts  of  ill-feeling,  but 
there  it  would  end.  It  would  not  be  an 
interference  with  freedom  of  trade. 

Mr.  Deakin. — Is  that  quite  certain? 

Sir  JOHN  DOWNER.— I  think  it  is 
quite  certain  that  what  made  trade  more 
free  could  not  be  said  to  be  an  interference 
with  the  freedom  of  trade.  In  my  opinion, 
then,  as  far  as  the  Constitution  stands  at 
the  present  time,  without  these  provisions 
at  all,  the  general  cardinal  provision  that 
trade  should  be  free  would  give  the  Su- 
preme Court  power  to  prevent  any  tariffs 
being  made  in  derogation  of  that  principle. 
But  that  would  not  apply  to  a  reduction 
which  might  operate,  not  unfairly  in  the 
way  of  trade,  but  unfairly  as  between 
states.  How  is  that  to  be  got  over?  I 
agree  again  writh  Mr.  O'Connor.  I  think 
the  Parliament  will  have  jurisdiction 
under  the  general  provision  relating  to 
trade  and  commerce,  as  they  have  in 
America,  and  can  deal  with  that;  but 
when  we  have  said  all  that,  we  have 
one  thing  to  recollect — that  we  want 
this  Constitution  to  be  passed,  and 
that  we  want  to  put  it  in  a  form 
in  which  we  do  not  require  conflicting 
opinions,  but  which  he  who  runs  may 
read,  so  that  there  may  be  no  possible 
mistake  as  to  what  it  does  mean.     The 
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trade  and  commerce  clause  is  good,  and 
may  be  all-sufficient,  but  this  is  not  a  Bill 
merely  drawn  to  satisfy  a  lawyer's  notions 
of  precise  and  accurate  drafting.  It  is  a 
Bill  that  has  to  be  drawn  in  a  form  to 
recommend  it  to  the  public  and  which 
the  public  will  understand,  and  from  that 
point  of  view  we  must  not  make  the 
American  Constitution  do  too  much  work 
for  us.  We  must  do  a  little  for  our- 
selves. 

Mr.  Kingston. — Say  what  we  mean. 

Sir  JOHN  DOWNER.— So  far  as  this 
matter  is  concerned,  the  suggestion  of  my 
honorable  friend  (Mr.  Holder)  ought  to  be 
absolutely  unobjectionable.  I  think  it  is 
unobjectionable  to  the  honorable  member 
(Mr.  Reid),  and  I  think  it  should  be  abso- 
lutely unobjectionable  to  everybody,  be- 
cause if  everybody  says  that  that  is  at 
least  what  it  means,  then  what  possible 
objection  can  there  be  to  saying  so? 
While  I  entirely  agree  with  Mr.  Barton 
and  Mr.  O'Connor  in  their  view  that  these 
provisions  in  the  Constitution  are  quite 
sufficient,  still,  with  the  view  to  prevent 
differences  of  opinion,  above  all  to  recom- 
mend this  Bill  to  the  general  public, 
whom  we  wish  to  understand  it,  and 
without  whom  we  can  do  nothing,  I 
think  we  should  be  a  little  more  explicit, 
and  the  insertion  of  a  few  words  which, 
some  of  us  agree,  are  included  in  the 
general  power,  and  others  think  not,  might 
fairly  be  agreed  to,  so  as  to  prevent  any 
possible  misunderstanding,  and  to  recom- 
mend the  Bill  to  the  persons  who  have  to 
adopt  it. 

Mr.  HIGGINS  (Victoria).— As  I  was 
responsible  for  the  moving  of  the  amend- 
ment, I  want  to  say  a  few  words  as  to  cer- 
tain criticisms  which  have  been  levelled 
against  it.  In  the  first  place,  a  very 
weighty  criticism  came  from  the  right 
honorable  member  (Mr.  Reid),  in  which 
he  said — "  You  cannot  interfere  in  this 
way  unless  you  take  over  the  whole  rail- 
way system;  but,  as  the  state  and  the 
state  Government  are  responsible  for  the 
finances,  you  cannot  interfere  with  part 
[Sir  John  Downer. 


of  the  finances  in  this  way."  I  have 
given  due  weight  to  that  in  thinking 
the  thing  out ;  but  I  would  ask  the  right 
honorable  member  whether  he  thinks 
that  there  will  be  a  serious  dislocation  for 
the  worse  of  the  finances  of  New  South 
Wales,  or  of  any  other  colony,  if  rates, 
which  every  one  seems  to  think  are  losing 
rates,  should  be  stopped  1  I  cannot  see 
where  an  inconvenience  can  happen  to  the 
finances,  if  they  are  losing  rates. 

Mr.  Reid. — If  they  were  losing  rates, 
I  would  quite  agree  with  the  honorable 
member,  but  I  happen  to  know  that  they 
are  not. 

Mr.  HIGGINS.— I  understand  that  the 
late  Mr.  Eddy,  whose  authority  none  will 
dispute,  would  not  admit  that  they  were 
losing  rates ;  but  he  would  not  say  that 
they  were  gaining  rates ;  he  would  not 
say  that  they  were  profitable  rates. 

Mr.  Lyne. — Yes,  he  did. 

Mr.  HIGGINS.— He  simply  said  that 
they  were  able  to  pay  their  way,  taking 
the  good  with  the  bad. 

Mr.  Reid. — They  leave  a  small  margin 
of  profit. 

Mr.  HIGGINS.— I  admit  the  honorable 
member's  contention  to  the  full  extent, 
that  we  have  no  right  to  interfere  with  the 
financial  position  of  any  state  in  any 
serious  degree,  however  we  must  in  some 
wajT  interfere.  Certainly  as  regards  the 
great  colony  of  New  South  Wales,  and  her 
grand  resources,  I  cannot  think  that  the 
honorable  member  is  serious  in  saying  that 
by  giving  up  certain  rates,  which  are  re- 
duced to  the  lowest  point  of  payment,  we 
will  be  interfering  with  her  finances. 

Mr.  Reid. — To  some  extent. 

Mr.  HIGGINS.— The  right  honorable 
member  says,  "all  developmental  rates 
must  incidentally  attract  trade."  I  quite 
admit  that,  but  then  these  rates  will  not 
be  void  under  this  clause.  If  a  rate  is 
honestly  meant  for  the  development  of 
the  back  country,  so  as  to  relieve  the  local 
producers,  then  it  is  not  void  under  this 
clause,  even  if  it  should  have  the  inci- 
dental effect  of  attracting  trade.    The  only 


Commonwealth  of  [22  Feb.,  1898.] 


Australia  BilL 


1317 


case  in  which  the  rate  will  be  void  and 
dealt  with  by  the  Inter-State  Commission 
is  the  case  in  which  the  real  object  of 
making  the  rate  so  low  is  to  attract  trade 
from  the  ports  of  other  sta 

Sir  JOHN  Downer. — That  will  be  the 
effect  of  it,  I  should  think. 

Mr.  HIGGINS.— Of  course  the  effect  of 
the  rate  will  be  one  of  the  evidences  to 
show  its  intention,  but  it  is  not  conclusive 
evidence,  and  the  mere  fact  of  its  inciden- 
tally attracting  trade  is  not  a  ground  for 
having  the  rate  declared  void. 

Mr.  O'Connor. — How  would  you  prove 
with  what  intention  a  rate  was  framed 
except  by  considering  its  operation  ? 

Mr.  HIGGINS. -In  99  cases  out  of 
every  100  you  can  very  soon  tell  the  object 
of  a  tapering  rate.  If  it  is  to  be  left  to 
a  body  of  railway  experts,  you  will  find 
that  no  railway  expert  will  have  the  least 
difficulty,  in  99  cases  out  of  every  100 
in  telling  the  object  of  every  rate. 
If  no  charge  is  made  for  produce  coming 
from  Finlay  to  Berrigan,  and  no  charge 
is  made  for  the  same  produce  from 
Berrigan  northwards  up  to  Cootamundra, 
I  do  not  think  it  would  be  very  hard  to 
Bay  that  that  was  not  a  developmental 
rate.  That  is  practically  what  is  done 
on  the  railways  there  sometimes.  You 
will  find  that  the  same  charge  is  made  for 
wool  from  Cootamundra  to  Sydney  as  is 
made  for  wool  from  Hay  to  Sydney,  200 
miles  further. 

Mr.  Reid. — And  yet  that  very  state  of 
things  has  caused  a  development  of  the 
district. 

Mr.  HIGGINS.— My  right  honorable 
friend,  with  his  usual  tact,  appeals  to  the 
desire  of  producers,  of  whom  we  have  re- 
presentatives in  this  chamber,  I  believe 
to  have  the  rates  as  much  competf  ive 
as  possible  between  the  different  railway 
systems. 

Mr.  Reid. — I  was  only  speaking  of  the 
difficulty  of  discovering  what  sort  of  rate 
it  is. 

Mr.  HIGGINS.— The  producer,  the 
right  honorable  member  says,  will  benefit ; 


but  it  is  not  for  the  producer's  benefit 
that  he  is  doing  it,  because,  if  it  were,  ho 
would  have  the  rates  as  low  on  this  side 
towards  Melbourne.  It  is  done  for  the 
benefit  of  Sydney  warehousemen,  and  it 
is  a  mere  bounty  given  to  the  people  of 
Sydney.  There  was  an  important  criticism 
levelled  against  this  amendment  by  my 
honorable  friend  (Mr.  Isaacs).  I  think 
honorable  members  will  recognise  that, 
important  as  it  is,  it  is  more  a  verbal 
criticism  than  a  substantial  one.  He  says — 
"If  these  words  are  put  in  they  will  go  too 
far  ;  they  will  have  the  effect  of  practically 
interfering  with  the  improvement  of  a 
harbor  with  the  view  to  attract  more  trade 
to  the  port."  I  venture  to  say,  with  the 
utmost  confidence,  that  my  amendment 
will  not  have  any  such  effect. 

Mr.  Isaacs. — I  go  much  further  than 
that.  I  say  any  regulation  of  commerce 
and  revenue  with  the  view  to  make  our 
ports  attractive  in  contrast  with  any  other 
would  be  prevented  under  it. 

Mr.  Fraser. — Then  deepening  a  channel 
would  be  an  infraction  of  the  law. 

Mr.  HIGGINS.— Exactly ;  in  the  way  in 
which  the  honorable  member  puts  it  my 
amendment  would  prevent  a  state  deepen- 
ing a  channel. 

Mr.  Fraser. — And  that  is  absurd. 

Mr.  HIGGINS.— Of  course,  the  amend- 
ment would  not  prevent  the  deepening  of  a 
channel.  The  deepening  of  a  channel  is 
not  a  matter  of  law  or  regulation.  What 
is  prohibited  is  a  law  or  regulation  made 
by  the  Commonwealth.  I  cannot  find 
that  my  honorable  friends  have  pointed  to 
one  single  coucrete  instance  in  which  this 
limitation  of  the  powers  of  states  with 
regard  to  railway  rates  can  be  used  with 
any  damaging  effect.  It  is  evident,  from 
the  idea  that  Mr.  Fraser  has,  that  some 
honorable  members  have  been  led  to  think 
that  my  amendment  will  interfere  with 
the  deepening  of  a  channel,  but  I  think  I 
have  clearly  shown  that  it  will  not  do 
anything  of  the  sort.  It  is  against  a 
rule  or  regulation  that  this  provision  is 
lovelled,  not  the  deepening  of  a  channel.  But 
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supposing  the  words  of  this  provision  were 
as  wide  as  Mr.  Isaacs  has  said,  that  is  merely 
a  question  for  the  verbal  amendment  of  my 
proposal  by  the  Drafting  Committee.  I 
do  not  profess  to  be  the  draftsman  of 
the  Bill,  and  I  ask  the  Convention  to 
allow  a  division  to  be  taken  on  the  merits 
of  this  question,  the  substantial  question 
being  as  to  whether  we  shall  be  so  far 
federal  as  to  insist  that  unfair  differential 
rates — unreasonable  differential  rates — 
rates  which  are  not  merely  developmental, 
shall  be  prohibited  by  this  Bill,  or,  rather, 
that  it  shall  be  left  to  the  Inter-State  Com- 
mission to  say  whether  those  rates  come 
within  the  unfair  category  or  not.  I  appeal 
to  honorable  members  to  vote  on  the 
substantial  question,  because  we  shall 
be  able,  in  the  event  of  my  amendment 
being  passed,  to  trust  to  the  skill  and 
far-sightedness  of  the  Drafting  Committee, 
so  that  if  Mr.  Isaacs'  fears  about  the 
extent  to  which  this  provision  can  be 
applied  are  substantial  they  can  be  dealt 
with. 

Mr.  Isaacs. — Supposing  you  lowered  the 
charges  for  pilotage  and  wharfage  in  con- 
nexion with  the  port  of  Melbourne,  that 
would  be  void  under  your  proposal. 

Mr.  HIGGINS.  —  No  ;  here  you  are 
speaking  of  any  law  or  regulation  of  com- 
merce or  revenue  made  by  the  Common- 
wealth. 

Mr.  Isaacs. — Or  by  any  state. 

Mr.  HIGGINS.— My  honorable  friend 
does  not  suggest  any  improvement.  If 
his  idea  is  adopted  we  shall  be  simply  left 
as  we  are,  with  an  arrangement  under 
which  the  Victorian  system  of  preferential 
rates  is  prohibited,  and  the  New  South 
Wales  system  of  differential  rates  is  not 
prohibited. 

Mr.  Isaacs. — Oh,  that  is  not  so  ;  we  can 
protect  ourselves,  or  else  federalize  the 
railways. 

Mr.  HIGGINS.— My  honorable  friend 
has  made  no  better  suggestion.  No 
suggestion  has  been  made  which  would 
at  least  go  so  near  to  meet  the  crux  of 
the  difficulty  as  this  j  and  I  shall  be 
[Mr.  Higgins. 


only  too  happy  if  the  Drafting  Com- 
mittee will  propose  any  words  which 
will  obviate  any  necessity  for  the  fears 
of  the  Attorney-General  of  Victoria.  I 
might  indicate  one  direction  in  which  the 
thing  may  be  limited,  if  we  succeed  in 
the  impending  division,  namely,  that  my 
amendment  should  apply  to  rates  on 
railways  or  rivers — that  they  are  not  to  be 
made  so  as  to  attract  trade  to  the  ports  of 
one  state  as  against  the  ports  of  another. 
The  more  you  consider  the  words,  the 
more  you  will  see  that  they  are  carefully 
guarded.  It  will  be  competent  for  Vic- 
toria to  do  all  it  can  to  develop  the 
Gippsland  Lakes  as  against  Western  Port 
and  Port  Phillip,  because  that  will 
not  be  attracting  trade  from  the  ports 
of  one  state  to  the  po  js  of  another,  and 
so  New  South  Wales  can  develop  I  he 
Hawkesbury  against  Port  Jackson,  because 
that  also  will  not  be  developing  the  ports 
of  one  state  as  against  the  ports  of  another. 
I  take  it  that  we  have  come  to  the  nearest 
possible  solution  of  this  difficulty ;  but, 
having  regard  to  the  serious  effect  of  this 
clause  on  Victoria,  South  Australia,  and 
ultimately  Western  Australia,  perhaps  also 
Tasmania,  and  I  think  New  South  Wales, 
it  will  be  one  of  the  most  serious  blows  to 
the  prospects  of  federation  if  there  is  not 
a  limitation  imposed  in  this  respect. 

Question — That  the  words  proposed  by 
Mr.  Higgins  to  be  inserted  be  so  inserted 
— put. 

The  committee  divided — 


Ayes 

Noes 


18 
24 


Majority  against  the  amendment      6 


Ayes. 


W.lclon,  Sir  E.  N.  C. 
C:  iTiithers.  J.  H. 
Cockburn,  Dr.  J.  A. 
Deakin,  A. 
Dobson,  H. 
Downer,  Sir  J.  W. 
Glynn,  P.  M. 
Gordon,  J.  H. 
Grant,  C.  H. 
Holder,  P.  W. 


Howe,  J.  H. 
Kingston,  C.  C. 
Lewis,  N.  E. 
Quick,  Dr.  J. 
Solomon,  V.  L. 
Symon,  J.  H. 
Walker,  J.  T. 

Teller. 
Higgins,  H.  B. 
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NOJ£3. 

Leake,  G. 

Lee  Steere,  Sir  J.  G. 
Lyne,  \V.  .1. 
McMillan,  W. 
O'Comu-r,  R,  R. 
Peacook,  A.  J. 
Reid,  G.  H. 
Turner,  Sir  G. 
Venn,  H.  W. 
Zeal,  Sir  W.  A. 


Abbott,  Sir  J.  P. 
Barton,  E. 
Brown,  N.  J. 

Blanker,  J.  N. 

Clarke,  M.  J. 

Crowcler,  F.  T. 

Douglas,  A. 

Forrest,  Sir  J. 

Eraser,  S. 

Hackett,  J.  \V. 

Hassell,  A.  Y. 

Henry,  J.  Teller. 

Isaacs,  I.  A.  \\  ise,  B.  R. 

Question  so  resolved  in  the  negative. 

The  amendment  suggested  by  the 
Legislative  Council  of  South  Australia  (see 
page  1270)  was  then  put  and  negatived. 

Mr.  BARTON  (New  South  Wales).— I 
propose  to  modify  the  amendment  which  I 
previously  suggested.     I  now  move — 

That  clause  95  be  struck  out,  with  a  view  of 
substituting  another  clause. 

Sir  George  Turner. — I  would  like  to 
hear  what  you  propose  to  substitute. 

Mr.  BARTON. — I  propose  to  substitute 
the  following  clause  : — 

The  Commonwealth  shall  not  give  preference 
by  any  law  or  regulation  of  commerce  or 
revenue  to  one  state  or  any  part  thereof  over 
another  state  or  any  part,  therof. 
The  amendment  as  I  circulated  it  to-day 
read  : — 

"  Any  law  or  regulation  of  commerce  or 
revenue  made  by  the  Commonwealth  or  by  any 
state,  or  by  any  authority  constituted  under 
the  Commonwealth  or  under  any  state,  giving 
any  preference  to  one  state  or  any  part  thereof 
over  am  the  r  state  or  any  part  thereof  shall  be 
null  and  void." 

As  to  the  use  of  the  words  "null  and  void," 
I  do  not  think  there  is  any  necessity  for 
putting  a  prohibition  on  any  state  or  the 
Commonwealth  in  that  form,  for  the  plain 
reason  that  the  prohibition  itself  is  so  effec- 
tive that  any  law  made  in  contravention  of 
it  would  be  null  and  void.  The  form  I  now 
propose  seems  to  be  more  dignified  as  applied 
to  the  Commonwealth  or  a  state,  and  more 
respectful  to  the  authority  dealt  with.  I 
have  left  out,  in  the  present  proposal,  the 
words  "  affecting  the  law  or  regulation  of 
a  state,"  and  I  think  the  reason  for  doing 
that  is  easily  explained.     The  provision  in 


nee  to  preference  given  to  ports  is  in 
the  American  Constitution  ;  and  the  cases 
show  that  that  is  a  prohibition  on  Con- 
gress, or  on  a  similar  body  to  the  Parlia- 
ment of  the  Federation.  In  passenger  case, 
T.  Howard,  283,  it  is  laid  down,  according 
to  Baker's  Annotated  Constitution,  that — 
This  clause  is  a  limitation  upon  the  powers 
of  Congress  in  the  regulation  of  commerce,  and 
intended  to  prevent  what  otherwise  might  have 
resulted  in  discrimination  in  favour  of  one  state 
against  others. 

I  ask  honorable  members  to  mark  the 
words  "in  favour  of  one  state  against 
others."  Although  it  was  inserted  in  the 
Constitution  as  a  prohibition  against  pre- 
ference between  the  ports  of  the  different 
states,  it  was  interpreted  as  a  provi- 
sion in  furtherance  of  prohibiting  the 
right  of  Congress  to  make  preference 
between  one  state  and  another  state.  It 
is  in  that  way,  I  think,  the  amendment 
should  be  modified,  and  I  am  quite  with 
those  who  say  it  is  unnecessary  to  include 
a  provision  prohibiting  preferential  regu- 
lations made  by  a  state,  or  by  any  autho- 
rity constituted  by  a  state,  because  I  am, 
on  reflection,  as  convinced  as  I  was  with 
reference  to  the  question  of  the  control  of 
the  rivers,  that  the  trade  and  commerce 
sub-section  provides  the  Commonwealth 
with  sufficient  legislative  power  to  deal 
with  any  such  preference.  More  than 
that,  any  such  preference  may  be  dealt  with 
by  the  Congress  even  before  legislation, 
if  it  amounts  to  an  infraction  of  the  Con- 
stitution in  other  respects.  There  is  not 
any  power  to  regulate  trade  and  commerce, 
but  there  is  a  further  provision  in  clause 
89  that,  after  the  imposition  of  the  uni- 
form duties,  trade  and  commerce  as  be- 
tween the  states,  or  among  the  states, 
shall,  whether  as  regards  internal  car- 
riage —  which  includes  railways  and  rivers 
— or  as  regards  ocean  navigation  be  abso- 
lutely free.  We  have  in  those  two  provisions 
taken  sufficient  protection,  and  it  was 
well  pointed  out  in  the  debate  by  Mr. 
Isaacs,  yesterday,  that  the  absolute  free- 
dom clause  (the  89th)  was  one  that 
operated     only     on     the     imposition     of 
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uniform  customs  duties.  Looking  again 
at  the  trade  and  commerce  clause,  it  is, 
without  doubt,  that  in  the  United  States 
the  decisions  have  gone  as  far  as  to 
include  all  we  have  been  arguing  for 
in  this  debate.  They  go  so  far,  as  my 
honorable  friend  (Mr.  O'Connor)  has 
pointed  out,  in  the  case  of  the  Wabash 
Company,  as  while  allowing  a  state  to 
make  its  own  law  or  regulation  in  re- 
gard to  traffic  which  begins  and  ends 
in  that  state,  they  nevertheless  declare 
any  law  of  a  state  Constitution  void,  if 
professing  to  deal  with  that  traffic,  it  does 
actually  deal  with  inter-state  traffic  in  a 
way  to  infringe  on  the  powers  of  the  Con- 
gress in  regard  to  trade  and  commerce. 
Of  course,  a  fortiori,  if  the  law  of  the 
state  expressly  attempts  to  fix  what 
amounts  to  inter-state  commerce,  then 
it  is  under  the  same  prohibition.  It 
cannot  stand  against  the  powers  given  to 
the  Commonwealth  or  Congress.  There 
is  one  passage  in  the  American  deci- 
sion which  so  supports  my  view  that, 
notwithstanding  it  has  been  read  already, 
I  would  like  to  call  the  attention  of 
honorable  members  to  it.  Dealing  with 
the  law  of  Illinois  on  this  question,  we  read 
in  Dos  Passos'  The  Inter-State  Commerce 
Act  that  the  Wabash  Hail  way  Company 
had  violated  a  statute  of  Illinois,  enacting 
that  if  any  railroad  company  shall,  within 
that  state,  charge  or  receive  for  transport- 
ing passengers  or  freight  of  the  same  class 
the  same  or  a  greater  sum  for  any  distance 
than  it  does  for  a  longer  distance,  it  shall 
be  liable  to  a  penalty  for  unjust  discrimi- 
nation.    The  court  said  of  that  law : — 

As  restricted  to  a  transportation  which  begins 
and  ends  within  the  limits  of  the  state,  it  (the 
law  of  Illinois)  may  be  very  just  and  equitable, 
and  it  certainly  is  the  province  of  the  state 
Legislature  to  determine  that  question.  But 
when  it  is  attempted  to  apply  to  transportation 
through  an  entire  series  of  states  a  principle 
Df  this  kind,  and  each  one  of  the  states  shall 
attempt  to  establish  its  own  rates  of  trans- 
portation, its  own  methods  to  prevent  dis- 
crimination in  rates,  or  to  permit  it,  the 
deleterious  influence  upon  the  freedom  of 
commerce  among  the  states,  upon  the  transit  of 
[Mr.  Barton. 


goods  through  those  states,  cannot  he  over- 
estimated. That  this  species  of  regulation  is 
one  which  must  be,  if  established  at  all,  of  a 
general  and  national  character,  and  cannot  he 
safely  and  wisely  remitted  to  local  rules  and  local 
regulations,  we  think  is  clear,  from  what  has 
already  been  said.  And  if  it  be  a  regulation  of 
commerce,  as  we  think  we  have  demonstrated  it 
is,  and  as  the  Illinois  Court  concedes  it  to  be,  it 
must  be  of  that  national  character,  and  the 
regulation  can  only  appropriately  exist  by 
general  rules  and  principles,  which  demand 
that  it  should  be  done  by  the  Congress  of  the 
United  States  under  the  commerce  clause  of 
the  Constitution. 

From  that  case  it  seems  perfectly  clear 
that  when  either  professedly,  or  by  its 
operation,  the  law  of  a  state  goes  to 
affect  inter-state  commerce  to  such  an  ex- 
tent as  to  usurp  the  power  of  Congress  in 
America  to  regulate  that  branch  of  trade 
or  commerce,  it  is  to  that  extent,  at  any 
rate,  void.  When  we  had  a  discussion  in 
Adelaide  I  referred  to  a  large  number  of 
cases  decided  in  the  United  States  uphold- 
ing the  view  of  the  entire  power  of  a  state 
to  deal  by  its  own  regulation  with  traffic 
beginning  and  ending  in  that  state. 
That  power  has  been  upheld  in  a  long 
series  of  cases,  but  it  is  only  fair  to  point 
out  this  :  That  in  a  case  decided  before  the 
Wabash  Company's  case,  Peik  v.  The  North- 
Western  Railroad,  U.S.  Reports,  164,  it 
was  decided  that — 

A  statute  which  fixes  the  maximum  rates  for 
fare  and  freight  on  a  railroad  which  extends 
from  one  state  to  another  is  not  repugnant  to 
this  clause  of  the  Constitution,  although  inci- 
dentally such  regulation  may  reach  beyond  the 
limits  of  the  state — Peik  v.  North-  Western  Bail- 
road,  94  U.S.,  164. 

Note. — The  last  clause  in  this  syllabus  has 
been  overruled  by  a  majority  of  the  court  in 
Wabash  Bailway  Co.  v.  Illinois,  118  U.S., 
587. 

So  it  would  appear  that  where  the  regula- 
tion incidentally  reaches  beyond  the  limits 
of  a  state,  so  as  to  affect  inter-state  com- 
merce, it  is  to  that  extent  void,  although 
the  effect  is  only  incidental.  The  question 
we  really  have  to  deal  with  is  :  Are  we  to 
overload  the  Constitution  with  a  number 
of  provisions  which  may  themselves  affect 
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the  full  vital  power  of  the  trade  and  com- 
merce clause,  and  which  may — for  we  know 
not  how  they  will  work  until  they  are 
actually  applied — produce  e fleets  upon 
trade  and  commerce  in  every  colony  which 
we  cannot  contemplate  or  foresee ;  or  is 
it  not  hetter  to  rely  upon  a  provision 
which  has  already  been  settled  by  judicial 
interpretation  in  cases  so  clear  as  that  of 
the  Wabash  Railway  Company?  I  take 
it  that  it  is  far  better  to  place  reliance  on 
the  trade  and  commerce  clause.  I  would 
point  out  that  the  question  of  the  railways 
stands  in  rather  an  analogous  position  to 
that  of  irrigation  or  the  control  of  rivers. 
With  regard  to  the  control  of  rivers  we 
decided  so  far,  at  any  rate,  to  rely  on  the 
trade  and  commerce  clause,  very  much  for- 
tified as  it  is  by  the  89th  clause.  Our  rail- 
ways are  used  for  the  development  of  our 
land  ;  we  claim  the  right  to  use  our  rivers 
for  the  development  of  our  land  ;  we  say 
we  will  not  hand  over  our  rivers,  so  far 
as  their  application  to  the  development  of 
our  land  is  concerned — although  we  are 
prepared  to  hand  them  over  for  the 
federal  purposes  implied  in  the  regulation 
of  trade  and  commerce.  I  think  we  ought 
to  say  the  same  with  regard  to  the  rail- 
ways ;  that  is  to  say,  that  we  will  not  hand 
over  our  railways  into  a  common  pool.  I 
would  like  to  draw  this  distinction,  that 
when  honorable  members  speak  of  pooling 
and  federalizing  the  railways  as  synony- 
mous terms,  they  are  speaking  under  a 
mistake.  Pooling  the  railways  means  the 
unitication  of  the  railways,  whereas  they 
may  be  federalized  without  being  unified. 

An  Honorable  Member. — We  could 
pool  special  receipts. 

Mr.  BARTON.— You  may  do  that  if 
you  like,  but  all  I  wish  to  point  out  at 
present  is  that  if  you  pool  the  railways 
you  will  unify  and  not  federalize  them. 
Here  we  have  a  means  of  developing  our 
territory,  which  I  take  it  is  as  precious  an 
advantage  to  us  in  all  our  colonies  as  is,  in 
respect  of  any  one  colony,  the  waters  of 
our  rivers.  We  have  decided  that  the  use 
of  the    rivers    which    develop    our    land 


is  a  provincial  and  not  a  federal 
matter,  while  we  are  ready  to  sub- 
mit by  all  manner  of  means  to  the  full 
power  of  the  Commonweal  th  Parlia- 
ment to  legislate  for  trade  and  commerce, 
so  as  to  maintain  that  freedom  of  trade 
between  the  states  which  is  one  of  the 
prime  purposes  of  the  Constitution.  The 
same  argument  applies  to  the  proposal 
with  regard  to  the  railways.  We  are  en- 
titled to  retain  the  railways  in  our  own 
hands,  but  we  also  say  that  the  regulation 
of  trade  and  commerce,  so  far  as  it  affects 
the  railways,  is  a  federal  power,  and  in 
the  same  way  as  it  applies  to  navigation 
it  applies  to  railway  traction,  but  to  this 
extent  only  :  Just  as  the  use  of  the  waters 
in  your  rivers  within  your  states  is  your 
own  property,  just  as  you  are  entitled 
to  use  it  for  the  development  of 
your  land,  so  for  the  internal  de- 
velopment of  your  province  you  are  en- 
titled to  use  your  railways  without  restric- 
tion, and  you  only  go  outside  the  limits  of 
provincial  concern,  and  hand  yourself  over 
to  the  federal  power,  when,  in  the  exercise 
of  your  power  to  regulate  internal  traffic, 
you  trespass  into  the  federal  domain  by 
attempting  to  regulate  traffic  between  the 
states.  Still  it  is  an  analogous  case  be- 
tween the  control  of  rivers  and  the  control 
of  railways.  Preferences  by  states,  if  the 
Wrabash  case  is  any  authority,  will  be 
dealt  with  by  the  courts.  Even  without 
the  passing  of  any  special  legislation  such 
preferences  are  dealt  with  in  the  courts 
of  the  United  States,  that  is,  so  far  as 
they  affected  inter-state  traffic.  Is  there 
anything  conceivable  in  the  application 
of  these  authorities  which  should  lead 
us  to  doubt  that  an  authority  of  that 
kind  is  applicable  to  our  own  case?  So  I 
submit  that  if  we  adopt  the  full  value 
of  the  trade  and  commerce  clause,  we  are 
in  this  position — that  every  one  of  us,  as  a 
whole,  will  retain  control  over  all  traffic 
which  begins  and  ends  in  his  state,  sub- 
ject to  the  one  limitation  that  we  are  not 
entitled,  because  wo  have  internal  control, 
to  assume   also  control  which  implies  the 


1322 


Commonwealth  of 


[22  Feb.,  1898.; 


Aiistralia  Bill. 


government  of  traffic  which  is  not  wholly 
internal.  That  is  the  principle  laid  down 
in  the  Wabash  Company's  case.  I  am 
satisfied  that  is  sufficient  for  the  purpose 
we  are  dealing  with.  If  that  is  a  suffi- 
cient principle  for  my  friends  from  Vic- 
toria I  am  prepared,  for  my  part,  to  accept 
it  as  sufficient  for  New  South  Wales. 

Mr.  Glynn. — Will  the  honorable  mem- 
ber refer  to  clauses  96  and  97  ? 

Mr.  BARTON. — I  will  come  to  those  in 
a  minute,  and  I  was  about  to  speak  with 
regard  to  them.  In  the  same  line  as  the 
case  of  Peik  v.  The  North-  Western  Rail- 
way, which  has  been  partly,  but  not 
entirely,  overruled,  there  is  a  further 
case  which  does  not  appear  at  all  to  be 
overruled,  that  is  Railroad  v.  Iowa,  94, 
U.S.,  155.     It  is  said — 

The  statute  is  not  void  that  fixes  a  minimum 
of  fares  and  rates,  nor  is  a  statute  void  which 
fixes  the  minimum  rates  of  fare  and  freight  on 
railroads  for  passage  or  shipment  wholly  within 
the  state. 

What  I  would  ask  is  this — Will  our  friends 
from  Victoria  and  South  Australia  be 
satisfied  to  leave  the  Constitution  in  a 
position  which  imports  the  full  value  of 
this  decision  ? 

Mr.  Holder. — Will  you  state  plainly  in 
clause  52  that  the  Federal  Parliament  has 
power  to  deal  with  these  matters  1 

Mr.  BARTON. — My  answer  to  that  is, 
just  as  I  asserted  and  argued  with  refer- 
ence to  the  trade  and  commerce  clause, 
that  it  imported  what  was  desired  with 
regard  to  the  navigation  of  the  rivers — 
that  it  imported  full  and  fair  power,  but 
no  more  than  that,  and  I  believe  that 
argument  was  on  the  whole  accepted.  My 
argument  here  is  the  same,  that  without 
any  tag  to  it — and  all  tags  of  this  kind 
are  dangerous — the  trade  and  commerce 
clause  is  sufficient  for  this  purpose. 

Mr.  Holder. — Why  not  say  plainly  what 
you  mean  1 

Mr.  BARTON.— For  this  reason,  that 

you  do  not   need   to  say  twice  over  what 

you  mean  if  once  will  do.     By  asserting 

that  the  trade   and   commerce  clause  will 

[Mr.  Barton. 


be  sufficient  you  have  the  benefit  of 
decisions  in  courts  which  have  been  deal- 
ing with  a  very  similar  Constitution,  and 
the  reasoning  with  respect  to  those  cases 
is  so  entirely  consecutive  that  I  do  not 
believe  there  is  a  legal  gentleman  in  this 
Convention  who  will  throw  the  slightest 
doubt  on  that  reasoning. 

Mr.  Holder. — We  cannot  put  Baker's 
Annotated  Constitution  into  our  Constitu- 
tion. 

Mr.  BARTON.— But  that  is  no  reason 
for  asking  to  have  the  same  thing  repeated 
over  and  over  again. 

Mr.  McMillan. — And  the  danger  is 
that  you  may  say  more  than  you  mean. 

Mr.  BARTON.— What  I  am  afraid  of 
is  that  we  may  go  on  putting  tag  after 
tag  on  to  this  trade  and  commerce  clause, 
which  I  regard  as  absolutely  the  most 
valuable  provision  in  the  Constitution; 
we  may  put  this  and  that  explanation  on 
to  it,  and  not  only  end  in  limiting  it  in  the 
specific  ways  in  which  we  profess  to  do 
so,  but  we  will  lead  up  to  judicial  con- 
structions which  will  apply  limitations  in 
a  way  we  never  intended.  It  is  far  better 
to  stand  in  the  paths  we  know,  and  take  the 
meaning  of  decided  cases  as  legal  gentle- 
men here  approve.  There  can  be  no  conflict 
of  opinion  with  regard  to  the  Wabash 
Company's  case.  Having  that  before  us, 
we  should  abstain  from  overloading  the 
Constitution  with  provisions  which  are 
always  loaded,  and  which  sometimes  go  off 
at  the  very  time  we  do  not  want  them  to. 
Now,  my  honorable  friend  has  asked  me 
about  the  Inter-State  Commission.  I  re- 
turn the  same  answer  as  to  that.  I  do  not 
want  to  unnecessarily  overload  this  Con- 
stitution with  safeguards.  If  the  better 
judgment  of  the  Convention  chooses  to 
leave  the  provision  for  the  establishment 
of  an  Inter-State  Commission  in  the 
Constitution,  the  provision  will  not  have 
the  injurious  effect  which  a  tag  to 
the  trade  and  commerce  clause  would 
have,  because  such  a  tag  would,  I 
think,  have  the  effect  of  limiting  the  trade 
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and  commerce  clause,  whereas  the  provi- 
sions for  the  establishment  of  the  Inter- 
state Commission  would  certainly  have  no 
limitative  effect  whatever.  They  do  not 
affect  the  power  of  the  Commonwealth  to 
legislate  in  regard  to  trade  and  commerce, 
and,  therefore,  I  do  not  consider  them 
to  be  objectionable  in  reality.  I  feel 
sure  that  they  would  not  establish  any 
injury.  But  I  am  sure  that  the  more 
you  limit  the  trade  and  commerce  pro- 
vision in  sub-section  (1)  of  clause  52  by 
putting  explanatory  tags  at  the  end  of  it, 
the  more  you  weaken  its  effect.  That  is 
what  I  am  afraid  of.  I  can  assure  my 
honorable  friend  (Mr.  Holder)  that  I  am 
speaking  quite  frankly  now,  when  I  say 
that  my  opinion  is  that  to  append  any 
limitation  to  the  trade  and  commerce 
clause  whatever  might  seriously  limit  its 
effect,  whereas  the  provisions  with  regard 
to  the  Inter-State  Commission  would 
leave  the  effect  of  the  trade  and  com- 
merce provision  as  it  stands  in  clause  52, 
without  undue  limitation.  There  has 
already  been  one  limitation  inserted  with 
regard  to  that  clause,  which,  though  I  do 
not  object  to  the  provision  in  itself,  is,  I 
think,  in  its  wrong  place  as  it  stai:ds  as 
a  proviso  to  sub  section  (1)  of  clause  52. 
I  refer  to  the  provision  with  regard  to 
intoxicating  liquors,  and  I  am  so  impressed 
with  the  necessity  of  having  no  proviso  to 
that  sub-section  that  when  the  time  comes 
I  shall  ask  the  Convention  to  put  the  pro- 
viso in  another  place  in  the  Bill,  in  order 
that  there  may  be  no  limitation  to  the 
trade  and  commerce  provision  whatever. 

Mr.  Deakin. — Hear,  hear. 

Mr.  BARTON.— The  argument,  how- 
ever, does  not  apply  to  the  reasons  for  the 
establishment  of  the  Inter-State  Commis- 
sion. I  have  always  been  somewhat  in- 
clined towards  the  establishment  of  such 
a  body,  because  I  think  it  is  a  right  thing 
to  do,  although  I  recognise  that  whether 
this  establishment  should  be  provided  for 
in  the  Constitution,  or  whether  we  should 
leave  the  matter  to  the  Commonwealth  Par- 
liament, is  another  question.     It  may  be 


that  it  would  be  better  to  leave  for  legis- 
lation by  the  Commonwealth  Parliament 
the  matter  of  the  Inter-State  Commission, 
but,  at  all  events,  my  view  has  been 
all  along  that  the  clauses  for  the  establish 
ment  of  that  body  are  innocuous  in  the  Con- 
stitution, and  do  not  affect  the  construction 
of  the  trade  and  commerce  sub-section. 
To  that  extent,  as  I  wish  to  be  rather 
zealous  in  the  guardianship  of  this  sub- 
section, I  have  no  objection  to  a  provision 
affecting  the  trade  and  commerce  sub- 
section. I  feel  that  there  should  be  an 
Inter-State  Commission,  and  I  am  pre- 
pared to  trust  the  Federal  Parliament  to 
create  one.  But  I  know  there  are  a  great 
many  people  out-of-doors  who  would  feel 
more  secure  if  there  were  some  such  pro- 
vision, not  defining  altogether  the  limits 
within  which  the  commission  is  to  act, 
but  making  it  sure  that  there  will  be  a 
commission  of  the  sort.  But  about  that 
I  am  not  so  very  urgent,  because  I  have 
always  been  one  of  those  who  are  rather 
opposed  to  putting  placards  in  the  Con- 
stitution. I  think  we  must  rely  on  the 
abilities  of  those  who  are  making  this 
Constitution  to  explain  it  to  the  people, 
and  we  should  abstain  from  defacing  it  or 
deforming  it  in  any  way  by  declarations 
which  are  generally  inadvisable,  and  only 
act  as  electioneering  placards.  We  should 
be  strong  enough,  I  think,  to  explain  this 
Constitution  to  our  people  without  such 
placards  in  it.  Therefore,  I  am  prepared 
to  forego  the  clauses  providing  for  the 
Inter-State  Commission,  although  if  I  am 
alive  when  the  Federal  Constitution  is 
adopted  I  shall  be  one  of  the  first  to  urge 
that  such  a  commission  shall  be  appointed. 

Mr.  Dobson. — Is  not  the  appointment 
of  the  commission  rather  inconsistent  with 
the  principle  you  have  been  suggesting 
that  we  should  adopt? 

Mr.  BARTON. — I  am  saying  that  the 
provision  for  the  establishment  of  an  Inter- 
State  Commission  in  this  Constitution  is 
lather  a  placard,  and  to  that  extent  is  some- 
what inconsistent  with  what  I  am  urging. 
But  I  think  it  may  be  a   guarantee.      And 
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I  have  always  had  an  attachment  to  the 
idea  of  an  Inter-State  Commission.  All 
of  us  have  our  pet  ideas,  and  this  has 
been  one  of  my  pet  ideas ;  but  I  am 
willing  to  leave  such  matters  to  legisla- 
tion by  the  Federal  Parliament,  and  am 
quite  content  to  forego  my  pet  placard 
if  honorable  members  will  do  the  same 
with  theirs. 

.  Mr.  Holder. — Then  could  we  not,  on 
the  same  ground,  strike  out  the  trade  and 
commerce  provision,  and  allow  the  Federal 
Parliament  to  settle  that  matter  % 

Mr.  BARTON.— No,  that  would  be  a 
grave  mistake,  because  it  would  give  the 
Federal  Parliament  power  to  frame  a 
Tariff  which  was  not  uniform,  and  to 
make  a  distinction  between  different 
states  ;  it  would  give  .  the  Parliament 
power  to  create  a  Tariff  which  might  be 
unjust  and  unequal  in  its  incidence  as 
between  one  state  and  another.  To  that 
extent  we  are  bound  to  guard  our  in- 
terests, and  it  is  for  that  reason  that  we 
have  provided  that  customs  duties  shall 
be  uniform.  And  if  honorable  members 
will  look  at  the  American  Constitution, 
they  will  see  that  that  instrument  gives 
power  to  levy  and  collect  taxes,  &c,  but 
there  is  attached  to  it  this  provision — that 
the  taxes  shall  be  uniform  throughout  the 
United  States. 

Mr.  McMillan. — Is  there  any  necessity 
for  clause  95  1 

Mr.  BARTON.— I  am  saying  now  that 
I  do  not  think  there  is  any  necessity  for 
clause  95  in  its  present  form.  What  I 
am  saying,  however,  is  that  it  should  be 
made  certain  that  in  the  same  way  as  you 
provide  that  the  Tariff  or  any  taxation 
imposed  shall  be  uniform  throughout  the 
Commonwealth,  so  it  should  be  provided 
with  reference  to  trade  and  commerce 
that  it  shall  be  uniform  and  equal,  so  that 
the  Commonwealth  shall  not  give  prefer- 
ence to  any  state  or  part  of  a  state.  In- 
asmuch as  we  provide  that  all  taxation, 
whether  it  be  customs  or  excise  duties,  or 
direct  taxation,  must  be  uniform,  and 
inasmuch  as  we  follow  the  United  States 
[Mr.  Barton. 


Constitution  in  that  particular — in  the 
very  same  way  I  argue  that  we  should 
protect  the  trade  and  commerce  sub-section 
by  not  doing  anything  which  will  limit  its 
effect.  That  is  the  real  logical  position. 
I  do  not  think  we  need  go  further  than 
that,  because  the  provisions  of  the  Bill 
are  ample  to  sufficiently  guarantee  the 
rights  of  the  states.  Every  state  will 
have  full  control  over  its  traffic,  except  to 
the  extent  that  it  will  not  be  able  to 
usurp  the  powers  of  the  Commonwealth 
in  respect  to  trade  and  commerce.  And 
are  we  going  to  allow  those  powers  to 
be  usurped  ?  That  question,  I  am  sure, 
would  meet  with  a  direct  negative  all 
round.  But  if  we  go  further  and  put  in 
a  limitation  or  proviso,  we  are  simply  in- 
creasing the  power  of  a  state  to  usurp 
that  power  of  regulating  trade  and  com 
merce,  which  should  be  confined  to  the 
Parliament  of  the  Commonwealth.  For 
it  is  only,  by  that  authority  that  trade  and 
commerce  can  be  kept  free  and  equal.  I 
suggest,  therefore,  that  the  amendment 
which  I  have  outlined  may  be  placed  in 
this  Bill.  Sir  John  Downer  agrees  with 
me  that  the  trade  and  commerce  clause  is 
quite  sufficient  for  the  purpose,  but  he 
would  insert  a  few  words  to  inform  the 
public.  I  meet  that  argument  again  by 
asking  whether  it  is  not  a  danger  to  insert 
such  words  when  they  may  alter  the  entire 
legal  construction  of  the  Constitution  ? 
I  suggest  simply  inserting  such  a  pro- 
vision as  I  have  suggested  to  prevent 
the  Commonwealth  from  dealing  by  way 
of  preference  with  any  state  or  part 
of  a  state,  and  that  we  should  leave  the 
Constitution  in  that  respect  in  the  same 
way  as  we  have  left  it  by  saying  that  taxa- 
tion shall  be  uniform  and  equal  through- 
out the  Commonwealth. 

Mr.  GORDON  (South  Australia).— I 
think  the  best  argument  we  could  have 
for  inserting  in  the  Bill  what  my  honor- 
able and  learned  friend  calls  a  placard  is 
supplied  by  the  long  and  legal  speech 
which  lie  has  just  delivered  to  show  ub 
that  it  is  not  necessary. 
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Mr.  Barton. — My  speech  was  not  so 
long  as  that  of  the  honorable  and  learned 
member. 

Mr.  GORDON.—  Then  I  will  call  it  a 
lit  Lie  more  laboured. 

Mr.  Barton. — Everything  is  easy  to  my 
honorable  friend. 

Mr.  GORDON.— I  think  that  the  hon- 
orable and  learned  member  has  shut  his 
eyes  to  the  fact  that  the  circumstances 
of  these  colonies,  so  far  as  the  railways  are 
concerned,  are  different  from  the  circum- 
stances of  the  American  colonies  when 
they  federated. 

Mr.  BARTON. — Perhaps  my  honorable 
and  learned  friend  would  prefer  to  answer 
me  after  the  tea  adjournment. 

[The  Chairman  left  the  chair  at  twelve 
minutes  past  five  o'clock  p.m.  The  committee 
returned  at  thirty-five  minutes  past  seven 
o'clock  p.m.] 

Mr.  GORDON.— Before  the  adjournment 
I  had  started  to  show  that  the  lengthy 
argument  which  Mr.  Barton  addressed  to 
the  Convention  was  one  which  by  its  very 
length  and  subtlety  proved,  I  think,  to 
many  of  us  that  the  question  which  he  con- 
sidered as  settled  by  his  proposition  is 
one  which  at  the  best  is  highly  debatable. 
His  argument  that  it  is  unnecessary  to 
provide  against  the  anti-federal  use  of  the 
railways  was  founded  upon  two  proposi- 
tions. The  first  was  that  our  circumstances 
are  similar  to  those  of  America  at  the 
time  they  formed  their  Constitution,  and 
that  as  they  did  not  see  fit  to  pro- 
vide against  such  an  anti-federal  use  of 
the  railways  we  need  not  provide  against 
it.  I  am  not  going  to  trouble  the  com- 
mittee now  with  any  definition  of  the 
difference  between  preferential  and  dif- 
ferential rates ;  I  prefer  to  use  the  term 
"anti-federal  use  of  the  railways."  The  hon- 
orable member's  argument,  as  I  have  said, 
was  that,  because  the  Americans  saw  no 
reason  for  providing  against  that  in  the  Con- 
stitution, neither  should  we.      My  answer 


to  that  is  this  :  Our  circumstances  are  by 
no  means  analogous  to,  but,  on  the  contrary, 
are  entirely  different  from,  the  circum- 
stances of  the  American  states  at  the  time 
when  they  formed  their  Union.  They  had 
no  state  railways.  They  were  not  interested 
at  all  in  railways,  whereas  the  feder- 
ating colonies  of  Australia  have  invested 
£150,000,000  or  £160,000,000  in  rail- 
ways. If  the  American  states  at  the  time 
of  the  establishment  of  their  Constitution 
had  had  £150,000,000  invested  in  those 
great  state  utilities,  which  might  possibly, 
indeed  even  probably,  be  used  in  the  future 
in  an  anti-federal  way,  is  it  not  almost  a 
certainty  that  they  would  have  provided 
against  such  an  anti-federal  use  of  the  rail- 
ways in  their  Constitution  1  It  seems  to  me 
almost  a  certainty  that  some  such  provi- 
sion would  have  been  made,  because  they 
provided  for  their  debts  and  other  finan- 
cial considerations.  The  very  fact  that 
they  did  find  it  necessary  afterwards  to 
appoint  an  Inter-State  Commission  seems 
to  me  to  be  a  conclusive  argument  why 
we  should  provide  for  this  nowT.  Why 
should  we  not,  as  Mr.  Holder  suggested, 
take  advantage  of  their  experience1? 
They  found  it  necessary  afterwards  to  go 
to  the  trouble  of  formulating  legislative 
machinery  to  appoint  a  commission.  Why 
should  we  not  do  this  now,  seeing  that 
state  interests  are  so  vital  and  so  huge  in 
this  matter,  and  that  these  railways 
may  be  used  very  dangerously  by 
one  state  against  another?  Then  the 
honorable  member's  second  proposition  is 
that  the  Americans  have  found  the  trade 
and  commerce  clause  in  the  Constitution 
sufficient  to  control  the  anti-federal  use  of 
the  railways.  Even  if  that  is  so,  it  had  to 
be  ascertained  to  be  so  by  the  courts.  The 
courts  of  America  had  to  search  the  Con- 
stitution and  find  this  out.  Why  should 
we  throw  on  our  courts  the  onus  of  doing 
the  same  thing  when  we  can  make  it  clear 
at  the  outset  1  Why  have  uncertainty 
when  we  can  so  simply  and  easily  have 
certitude  at  once  ?  I  can  quote  no  better 
authority  on  this  point  than  my  honorable 
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friend  (Mr.  O'Connor).  And  what  does  he 
say  ?— 

If  there  is  one  thing  more  than  another  that 
we  should  endeavour  to  avoid  it  is  the  admission 
of  doubtful  language  into  this  Constitution. 

And  any  language  is  doubtful  which 
requires  a  court  to  interpret  it.  It  is 
doubtful  in  the  negative  sense  clearly. 

Mr.  Barton. — Is  language  any  longer 
doubtful  when  a  court  interprets  it  ac- 
cording to  the  principles  of  plain  reason  1 

Mr.  GORDON.— I  think  the  honorable 
member  has  rather  mistaken  his  authority, 
at  any  rate,  the  bearing  of  that  authority, 
on  the  present  state  of  things  in  America. 
I  am  now  quoting  from  as  high  an  autho- 
rity as  any  Judge  in  America — that  of 
Mr.  R.  E.  O'Connor.     He  says — 

If  we  are  going  to  make  up  our  minds 
that  there  is  to  be  some  provision  that  the  rail- 
way intercourse  should  be  free  of  its  present 
restrictions  we  should  say  so  in  language  which 
would  be  unmistakable  and  be  free  from  am- 
biguity. 

I  think  that  the  majority  of  honorable 
members  will  take  that  view.  Then  Mr. 
O'Connor  also  says — 

I  can  see  no  reason  why  in  the  first  place  we 
should  not  place  in  our  Constitution  a  distinct 
prohibition  against  anything  like  the  imposi- 
tion of  differential  rates  for  the  purpose  of 
advancing  one  colony  over  another,  or  one 
locality  over  another.  We  should  make 
provision  to  prevent  preference  being  given 
to  the  ports  of  one  colony  over  the  ports 
of  another  colony,  and  we  shoidd  make  it  plain 
that  in  the  running  of  our  railways  there  is  to 
be  no  disadvantage  accruing  from  residence  in 
a  particular  locality  or  a  particular  colony. 

Whatever  my  honorable  friend's  legal  mind 
may  lead  him  to  infer,  there  is  no  lay 
member  who  will  say  that  the  require- 
ments of  Mr.  O'Connor's  proposition  are 
satisfied  by  our  being  made  to  rest  on  the 
probable  decisions  of  a  court  of  law  founded 
on  a  decision  given  in  America  more  than 
twenty  years  ago,  and  which  was  then 
only  a  majority  decision.  I  could  not 
possibly  use  language  stronger  or  clearer 
than  that  used  in  the  quotation  I  have 
[Mr.  Gordon. 


given  by  an  eminent  member  of  the  Con- 
vention and  a  member  of  the  Drafting 
Committee.  Mr.  O'Connor  is  also  a  gen- 
tleman whose  judgment  is  sound,  and  I 
know  that  the  leader  of  the  Convention 
relies  to  a  very  large  extent  on  his  judg- 
ment, and  his  sound  law  and  common  sense. 

Mr.  Barton. — There  is  no  conflict 
between  us  whatever. 

Mr.  GORDON.— I  submit  that  there  is. 
My  honorable  friend  wishes  this  prohibi- 
tion against  the  anti-federal  use  of  the 
railways  to  be  a  deduction  to  be  drawn 
by  the  courts  of  law.  Mr.  O'Connor  says 
that  if  we  mean  it,  we  ought  to  say  so  in 
language  clear  and  unmistakable.  There 
is  as  much  difference  between  these  two 
propositions  as  there  is  between  light 
and  darkness.  They  both  have  the  same 
object,  but  seek  to  attain  it  by  very 
different  means.  With  much  respect  to 
our  leader,  I  dispute  that  the  authority 
he  quoted  applies  to  the  present  state  of 
things  in  America  at  all. 

Mr.  Barton. — There  has  been  legisla- 
tion since  then. 

Mr.  GORDON.— I  know  that.  I  am 
going  to  show,  on  the  authority  he  him- 
self quoted,  that  legislation  might  qualify 
the  Wabash  judgment  if  it  had  to 
be  given  now.  The  Wabash  decision 
was  only  a  majority  decision,  and  we 
all  know  what  that  means.  It  certainly 
indicates  that  the  proposition  was  not  a 
clear  one,  but  that  it  was  one  upon 
which  even  great  lawyers  differed.  It 
was  only  by  a  majority  that  the  deduction 
which  the  honorable  member  wants  us  to 
believe  is  as  clear  as  noonday  was  arrived 
at.  Can  any  honorable  member  say  that 
that  is  language  clear  and  unmistak- 
able ?  Of  course,  it  is  not  so.  In  addi- 
tion to  that,  this  judgment  was  given 
long  before  the  appointment  of  the 
Inter-State  Commission.  Neither  my  hon- 
orable friend  (Mr.  O'Connor)  nor  the 
leader  of  the  Convention  were  quite  frank 
in  quoting  the  authority  of  Mr.  Dos 
Passos,  to  the  effect  that  the  trade  and 
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commerce  clause  did  make  it  clear  that 
the  Federal  Government  had  power  to  pre- 
vent the  anti-federal  use  of  the  railways. 
This  gentleman  quotes  the  Wabash  decision, 
but  he  guards  it  by  a  very  important  quali- 
fication. I  have  always  understood  that 
when  an  authorityis  quoted,  if  theauthority 
guards  his  proposition  by  a  qualification,  it 
is  only  fair  to  the  court  that  that  warning 
should  be  given  to  it.  But  my  learned 
friend  forgot,  if  he  ever  knew,  that  Mr.  Dos 
Passos  introduces  a  very  important  qualifi- 
cation into  his  comment  on  this  case.  He 
states  the  case,  and  then  goes  on  to  say — 

But  it  must  be  remarked  that  the  language  of 

Mr.  Justice  Miller,  which  is  quoted  above 

That  is  the  passage  which  my  learned 
friend  quoted. 

so  far  as  the  Inter-State  Commerce  Act  is  con- 
cerned, the  provisions  of  which  were  not  before 
the  court,  should  be  regarded  as  obiter  dictum, 
and  used  only  in  the  most  general  sense. 
In  other  words,  it  was  a  wide  generaliza- 
tion, not  the  clear  and  unmistakable  lan- 
guage which  Mr.  O'Connor  demanded 
should  be  placed  in  this  Constitution. 
Yet  my  learned  friend,  in  one  of  those 
lapses  which  even  the  most  brilliant  minds 
sometimes  have,  asks  the  committee  to  say 
that  the  judgment  is  equal  to  clear  and 
unmistakable  language  in  the  Constitution. 
Mr.  Dos  Passos  goes  on  to  say — 

When  the  Act,  therefore,  creating  the  Inter- 
State  Commission  comes  before  the  Supreme 
Court  for  interpretation,  it  will  be  treated  and 
regarded  as  a  new  and  original  question  to  be 
determined  upon  general  principles,  and  with- 
out a  precedent  to  guide  the  Judges  in  their 
decision. 

Mr.  Barton. — Is  not  the  author  then 
speaking  of  a  state  of  things  which  had 
arisen  since  the  Act  was  passed  1 

Mr.  GORDON.— Clearly;  and  that  will 
be  our  position,  as  a  majority  of  the  Con- 
vention are  for  an  Inter-State  Commission. 
My  learned  friend  himself  says  he  will 
support  it.  But  he  sought  to  apply  his 
reasoning  and  his  argument  to  a  state  of 
things  which  exists  in  America  now  ; 
whereas  his  own  author  says  the  judgment 
only  applied  to  the  law  before  the  appoint- 
ment of  the  Inter-State  Commission. 


Mr.  Barton. — My  learned  friend  is 
utterly  and  entirely  mistaken.  I  never 
attempted  to  apply  the  language  of  that 
case  to  the  state  of  things  existing  in 
America  since  the  Inter  State  Commerce 
Act  was  passed.  I  was  careful  to  point 
out  that  the  state  of  things  which  is 
described  there  was  the  state  of  things 
antecedent  to  the  Act  being  passed — that 
under  the  trade  and  commerce  clause  the 
Inter-State  Commerce  Act  had  been  passed. 
I  did  not  point  out,  because  every  mem- 
ber must  know  it,  that  since  that  Act 
was  passed  matters  have  to  be  determined 
according  to  its  provisions.  I  was  apply- 
ing the  state  of  things  existing  in  America 
before  that  Act  was  passed  to  the  state 
of  things  which  must  prevail  in  the  Com- 
monwealth till  the  Federal  Parliament 
passes  a  similar  Act. 

Mr.  GORDON.— I  do  not  think  that 
explanation  removes  the  misconception 
which,  at  any  rate,  my  learned  friend's 
remarks  engendered  in  my  mind.  We 
are  practically  agreed,  in  fact  it  is  pro- 
vided in  the  Bill,  that  we  shall  have  an 
Inter- State  Commission.  My  learned 
friend  says  he  will  support  an  Inter- 
State  Commission. 

Mr.  Barton. — That  is  only  a  provi- 
sion giving  a  power,  which  power  is  con- 
tained already  in  the  trade  and  commerce 
clause.  I  was  applying  the  language  of 
the  case  I  cited,  and  which  Mr.  O'Connor 
cited  before  I  did,  to  the  state  of  things 
which  existed  before  the  passage  of  the 
Inter-State  Commerce  Act.  Nobody  can 
say  what  the  state  of  things  will  be  after- 
wards ;  but  I  said  I  would  support  the 
passage  of  such  an  Act,  as  I  trust  my 
learned  friend  will  also  do  if  he  has  an 
opportunity,  though  perhaps  neither  of  us 
will  have  an  opportunity.  What  I  did  say 
was  that  I  hoped  that  these  matters  would 
be  regulated  by  an  Inter-State  Commerce 
Act  as  in  America,  but  that,  until 
that  Act  was  passed,  this  authority 
was  strong  to  show  that  even  before 
the  United  States  legislated  on  the  sub- 
ject,   an    interference    by    a   state    with 
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inter-state  commerce  could  be  prevented 
by  the  court.  That  is  what  I  wanted  to 
point  out,  and  nothing  more. 

Mr.  GORDON.— I  should  be  sorry  in- 
deed to  misrepresent  the  honorable  member. 
I  think  he  misconceives  the  effect  which 
his  remarks  had  on  the  Convention.  If 
he  was  arguing  on  the  assumption  that 
we  are  not  to  have  an  Inter-State  Com- 
mission, then  I  say  that  the  deduction 
which  was  made  by  the  Judges  in  the 
Wabash  case  was  only  a  rnajorhVy  deci- 
sion, proving  to  everybody  that  it  was 
a  highly  debatable  proposition.  We  all 
know  how  Judges  differ.  The  most  emi- 
nent Judges  in  England,  only  the  other 
day,  differed  in  every  court  in  the 
land,  right  up  to  the  highest,  as  to  the 
interpretation  of  the  statutes  relating 
to  betting.  So  that  when  you  get  only 
a  majority  decision  you  have  a  debatable 
proposition.  If  my  learned  friend  was 
arguing  on  the  assumption  that  we  are  to 
have  no  Inter-State  Commission,  I  think  I 
have  shown  clearly  that  his  deduction  is  de- 
batable. If  he  was  arguing  on  the  assump- 
tion that  we  were  going  to  have  an  Inter- 
State  Commission  he  has  no  authority  at 
all,  if  he  rests  on  Dos  Passos'  dictum,  for 
that  author  says — "  It  would  be  fruitless 
to  endeavour  to  attempt  to  predict  what 
the  result  may  be  when  this  Act  (the 
Inter-State  Commission  Act)  comes  before 
the  Federal  Court  for  interpretation."  So 
that  I  have  the  honorable  gentleman  on 
the  horns  of  a  dilemma. 

Mr.  Isaacs. — What  is  the  date  of  that 
work  ? 

Mr.  GORDON.— The  date  of  the  work 
of  Dos  Passos,  from  which  I  have  quoted, 
is  1887. 

Mr.  Barton. — It  was  written  in  the  year 
that  the  Act  was  passed. 

Mr.  GORDON.— If  the  honorable  mem- 
ber's proposition  is  that  the  judgment 
proves  there  is  a  prohibition  in  the  trade 
and  commerce  clause  without  express 
words  against  the  anti-federal  use  of  rail- 
ways, I  say  it  is  a  debatable  proposition; 
and  if  the  honorable  member,  even  as  the 
[Mr.  Gordon.      ^ 


law  then  stood,  argues  that  the  judgment 
held  good  after  the  Inter-State  Commis- 
sion was  appointed,  he  is  contradicted  by 
his  own  authority,  because  Dos  Passos 
says — "It  will  be  fruitless  to  endeavour  to 
predict  what  the  result  may  be  when  this 
Act  comes  before  the  Federal  Court  for 
interpretation."  The  honorable  gentleman 
states  that  the  trade  and  commerce  clause, 
in  clear  and  unmistakable  language,  pro- 
vides against  the  anti-federal  use  of  rail- 
ways, but  I  think  it  is  clear  that  this  is 
doubtful  The  real  course  for  us  to  take 
is  that  advocated  by  Mr.  O'Connor.  We 
should  put,  in  clear  and  unmistakable  lan- 
guage, in  the  Constitution,  a  direct  pro- 
hibition against  the  anti-federal  use  of 
railways.  I  think  I  have  shown  that  our 
honorable  and  learned  leader's  argument, 
which  is  a  lawyer's  argument,  is  founded  on 
decisions  which  have  now  no  solid  ground 
to  rest  on.  No  one  can  say  that  we  should 
establish  this  Constitution  upon  a  deduc- 
tion to  be  gathered  from  a  doubtful 
decision,  or  upon  the  assumption  that 
Australian  judgments  will  be  given  on  the 
lines  of  old  American  decisions,  after  the 
appointment  of  an  Inter-State  Commission, 
when  even  this  leading  American  authority 
says  he  cannot  "  predict  what  the  result 
may  be  when  this  Act  comes  before  the 
Federal  Court  for  interpretation." 

Mr.  Barton. — If  the  honorable  mem- 
ber would  refer  to  Dobney's  book,  which  I 
quoted  in  Adelaide,  he  will  find  that  it  is 
written  by  a  writer  who  has  had  experience 
of  the  Inter- State  Commission  Act,  and 
of  how  the  Inter-State  Commission  defined 
what  is  and  what  is  not  anti-federal. 
Perhaps  it  would  be  fairer  if  the  honorable 
member  dealt  with  the  authorities  I  cited 
in  Adelaide,  which  included  Dobney's 
work. 

Mr.  GORDON. — I  cannot  carry  in  my 
mind  all  the  authorities  that  the  leader  of 
the  Convention  quoted  in  Adelaide,  and  I 
am  only  dealing  with  the  authority  he  has 
quoted  on  the  present  occasion. 

Mr.  Barton. — I  thought  the  honorable 
member  carried  everything  in  his  mind, 
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when   lie    quoted    Mr.  O'Connor  as   citing 
m  authority  he  was  not  dealing  with. 

Mr.  GORDON. -No,  I  would  rather 
rely  on  Mr.  O'Connor 

Mr.  O'Connor. — When  it  suits  you. 

Mr.  GORDON.— I  would  rather  rely 
on  Mr.  O'Connor  than  on  some  Ameri- 
can authority,  of  whom  I  know  no- 
thing. 

Mr.  O'Connor. — Do  you  follow  my 
view  of  the  question  ? 

Mr.  GORDON.— I  have-  faith  in  the 
things  I  see,  and  not  in  the  things  I  know 
nothing  about.  I  have  faith  in  Mr. 
O'Connor,  and  I  believe  his  words  were 
unmistakable  wisdom  when  hesaid — "Place 
this  prohibition  against  the  anti-federal 
use  of  the  railways  in  the  Constitution 
in  unmistakable  words,"  whereas  his  hon- 
orable colleague  says— "Leave  it  to  the 
courts  and  the  refinements  of  law."  I  say 
that  it  would  not  be  fair  to  Australia  to 
leave  so  great  an  interest  on  so  slender  a 
foundation. 

Mr.  BARTON  (New  South  Wales).— 
I  should  like  to  clear  up  one  or  two  doubts 
which  may  possibly  have  been  raised  iu 
the  minds  of  honorable  members  by  Mr. 
Gordon's  ingenious  argument,  which  was 
certainly  more  ingenious  than  direct.  I 
cannot  give  him  as  much  credit  for  its 
directness  as  I  can  for  its  ingenuity. 
The  words  that  were  quoted  from  Mr. 
O'Connor's  speech  in  detail  were  quoted 
from  a  debate  on  the  words  which,  if  the 
amendment  be  carried,  will  disappear  from 
the  95th  clause. 

Mr.  Kingston. — The  debate  was  on  the 
resolutions. 

Mr.  BARTON.— Yes,  it  was  a  gene- 
ral debate  on  the  federal  resolutions, 
and  1  think  my  friend  was  arguing  then 
for  an  Inter-State  Commission.  That  de- 
bate was  based  on  the  Bill  of  1891.  That 
Bill  contained  something  very  similar  to 
the  present  95th  clause,  but  the  proposal 
then  consisted  of  two  clauses,  ana  the  second 
part  was  a  prohibition  without  the  further 
[84] 


statement  that  farther  legislation  should 
be  null  and  void. 

Mr.   Isaacs.— It   gave    the    Parliament 
power  to  annul  it. 

Mr.  BARTON. — Arguing  on  that,  Mr. 
O'Connor  said  it  was  necessary  that  the 
provision  should  be  made  more  clear — 
that,  inasmuch  as  the  language  of  the 
clause  was  doubtful,  we  should  do  with- 
out that  which  was  doubtful,  or  add  to  it 
something  which  took  away  its  doubtful- 
ness. My  proposition  has  been  to  remove 
the  entire  doubt  by  striking  out  the 
clause,  and  substituting  a  provision  which 
does  not  admit  of  any  doubt  in  regard  to  the 
action  of  the  Commonwealth,  leaving  the 
remainder  of  the  dealings  of  the  states  in 
regard  to  the  traffic  to  be  regulated  by  the 
trade  and  commerce  clause,  which  does  not 
admit  of  any  doubt.  The  question  really  is 
— Is  the  sub-section  relating  to  trade  and 
commerce  doubtful  1  Putting  aside  judi- 
cial determinations  for  a  moment,  what 
are  the  words  of  the  clause — "  The  regu- 
lation of  trade  and  commerce  with  other 
countries  and  with  the  several  states." 
Will  my  honorable  friend  say  that  the 
word  "  regulation  "  is  doubtful,  or  that 
"  trade  and  commerce  "  is  doubtful  ?  Will 
he  deny  that  the  power  to  regulate  carries- 
with  it  the  power  to  legislate  ? 

Mr.  Gordon. — Why  then  go  to  the 
American  courts  to  decide  what  it  means  ? 
Mr.  BARTON.— If  my  honorable  friend 
hears  me  he  will  have  his  answer  presently. 
The  power  to  regulate  gives  the  power  to 
legislate,  coming,  as  it  does,  under  the 
heading — "Parliament  shall  have  the 
power  to  make  laws  in  all  cases  following," 
one  being  the  regulation  of  trade  and 
commerce.  The  power  to  make  laws 
is  clearly  a  power  to  legislate,  so 
there  is  no  doubt  as  to  the  meaning 
of  that  word.  And  is  there  any 
doubt  that  "  trade  and  commerce "  in 
eludes  all  exchanges  and  traffic  among 
the  several  states,  as  well  as  with  other 
countries?  If  my  honorable  friend  has  no 
doubt  about  the  meaning  of  those  words, 
then    there    is,    clearly,     the     power    to 
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legislate  for  the  regulation  of  traffic  by  way 
of  commerce,  whether  by  land  carriage, 
river,  or  sea ;  among  the  several  states, 
and  with  foreign  countries.  Let  us  take  the 
matter  apart  from  all  legal  determinations. 
If  the  regulation  includes  navigation, 
does  it  include  railway,  as  well  as  river 
and  sea,  traffic  1  If  the  answer  to  both  is 
in  the  affirmative,  where  is  the  doubt, 
apart  from  judicial  decisions  ? 

Mr.  Gordon. — It  requires  judicial  de- 
cisions in  America. 

Mr.  BARTON.— The  decisions  are  all 
of  one  tenor,  and  against  my  honorable 
friend's  contention.  And,  while  he  is 
arguing  that  we  should  take  away  any 
doubt,  because  the  matter  has  to  be 
solved  by  a  court  of  justice,  is  it  not 
clear  that  a  consistent  course  of  decisions 
is  the  only  way  we  can  safely  arrive  at  a 
determination  as  to  the  meaning  of  the 
ivords  ? 

Mr.  Gordon. — A  long  series  of  decisions 
of  the  courts  of  justice  are  usually  em- 
bodied in  the  law. 

Mr.  BARTON. — A  long  series  of  deci- 
sions of  the  courts  of  justice  are  usually 
not  embodied  in  the  law. 

Mr.  Gordon. — They  are,  where  they 
apply  to  the  business  of  the  state. 

Mr.  BARTON.— If  that  were  so,  we 
should  have  a  code  of  laws  to  explain  the 
whole  common  law  of  England.  My  friend, 
as  a  lawyer,  has  rather  twitted  me  with 
some  want  of  knowledge  on  the  subject,  of 
which  I  am,  perhaps,  an  unworthy  ex- 
ponent, and  says  that  the  decision  re- 
quired to  be  embodied  in  a  statute  should 
be  made  clear.  If  that  be  so,  we  must 
come  to  the  conclusion  that  the  ordinary 
operation  of  the  common  law  of  England 
requires,  as  I  have  said,  a  statute  to  explain 
it.  But  that  is  not  the  case.  A  succession 
of  plain  words,  denned  over  and  over  again 
by  judicial  determination,  requires  no 
explanatory  statute.  If  it  did,  we,  over- 
burdened with  legislation  as  we  are, 
would  never  be  done  making  laws.  But 
where  is  the  authority  to  show  that  the 
United  States  Constitution  allows  the 
[Mr.  Barton. 


anti-federal  use  of  railways  ?  There  has  not 
been  the  slightest  attempt  to  cut  down  the 
authority  of  the  Wabash  case,  whether 
that  was  decided  by  a  majority  or  not. 
On  the  Wabash  case  followed  the  pass- 
ing of  the  Inter- State  Commission  Act, 
which  was  an  endeavour  to  embody  the  prin- 
ciple laid  down  in  the  decision  in  that  case. 
Since  that  statute  has  been  passed,  there 
have  been  a  large  number  of  decisions 
under  it.  I  do  not  want  to  weary  the 
committee  by  citing  cases ;  but  under  these 
decisions  it  is  abundantly  clear  that  a  dis- 
tinction is  drawn  between  what  is  federal 
and  what  is  anti-federal.  Under  these 
numerous  decisions,  which  there  is  no 
authority  on  the  part  of  the  United 
States  to  impugn,  it  is  clear  that  when  a 
rate  deals  with  traffic  entirely  within  a 
state,  that  must  be  regulated  by  the  power 
of  the  state  to  deal  with  its  own  traffic, 
while  not  engaged  in  commerce  with 
another  state.  But  where  that  rate 
has  the  effect  of  interfering  with  the 
inter- state  traffic,  it  is  held  that  it 
would  be  usurping  the  power  of  the 
Commonwealth  with  regard  to  traffic. 
There  the  Inter-State  Commission  does 
step  in,  and  prohibits  that  rate,  and  that 
is  only  carrying  out  the  broad  principle 
at  the  root  of  the  Wabash  decision.  So 
when  the  honorable  member  says  that  I 
am  in  a  dilemma,  he  convicts  me  of  putting 
before  the  Convention  the  state  of  the 
law  in  the  United  States  before  the  Con- 
gress legislated  for  the  appointment  of  an 
Inter-State  Commission.  That  is  precisely 
our  position,  because  even  if  we  retained 
the  Inter-State  Commission  clauses,  they 
are  only  clauses  giving  authority  to  Parlia- 
ment to  appoint  an  Inter-State  Commission. 
There  is,  under  these  clauses,  no  Inter- 
State  Commission,  but  only  authority 
to  appoint  one.  Until  a  commission  is 
appointed,  and  until  its  powers  of  adminis- 
tration and  adjudication  are  defined  by  a 
statute,  the  state  of  things  under  this 
Constitution  must  remain  precisely  as  it 
was  under  the  United  States  Constitution 
before    the    Inter-State    Commission    was 
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appointed.  So  whatever  value  the  Wabash 
decision  has  —  and  it  has  all  the  authority 
of  an  untouched  decision  of  the  United 
States  Court  given  twelve  years  ago — its 
authority  is  applicable  to  any  state  of 
things  which  will  exist  in  the  Common- 
wealth until  the  Inter-State  Commission  is 
not  only  appointed,  but  invested  by  statute 
with  power.  Until  such  a  commission 
is  invested  with  the  same  powers  as  the 
commission  in  the  United  States,  I  am 
confident  that  the  mere  verbal  carrying 
into  effect  of  these  principles  of  the  Con- 
stitution (because  Congress  cannot  legis- 
late outside  the  Constitution)  which  were 
laid  down  in  the  Wabash  case  must  pre- 
vail here  without  statute,  and  when  such 
a  law  is  carried  it  will  be  more  effectually 
carrying  into  effect  the  principles  of  the 
Constitution  itself. 

Mr.  SYMON  (South  Australia).— I  do 
not  attempt  to  reconcile  the  views  of  Mr. 
Barton  and  Mr.  Gordon,  both  of  which 
views  have  been  expressed  with  a  great 
deal  of  force  and  earnestness.  But  I 
think  those  views  have  made  it  very  clear 
indeed  that  after  all  there  are  some 
occasions  when  it  is  desirable  to  have 
what  has  been  described  as  a  pla- 
card in  a  Constitution.  Of  course,  I 
am  not  a  believer  in  having  placards, 
in  the  least  agreeable  sense  of  the  word, 
scattered  broadcast  throughout  the  Consti- 
tution, but  there  are  occasions  and  places 
in  which  it  is  desirable  to  have  something 
which  is  intended  to  be  what  Mr.  Barton 
calls  a  placard  inserted  in  the  Bill.  After 
listening  to  what  has  been  said,  I  think 
this  is  one  of  those  occasions,  because  Mr. 
Gordon  has  pointed  out  circumstances 
that,  at  any  rate,  indicate  the  possi- 
bility of  some  doubt  as  to  the  length 
to  which  the  decisions  of  the  United 
States  go  on  this  very  important  point. 
But,  after  all,  we  must  remember  this: 
That  this  is  not  like  an  Act  of  Parliament 
which  we  are  passing.  It  is  not  in  the 
position  which  Mr.  Barton  has  described, 
of  choosing  or  setting  up  a  code  of  laws  to 
interpret   the   common   law   of    England. 


This  Constitution  we  are  framing  is  not 
yet  passed.  It  has  to  be  handed  over  not 
to  a  Convention  similar  to  this,  not  to  a 
small  select  body  of  legislators,  but  to  the 
whole  body  of  the  people  for  their  accept- 
ance or  rejection.  It  is  the  whole  body 
of  the  people  whose  understanding  you 
have  to  bring  to  bear  upon  it,  and  it  is 
the  whole  body  of  the  people,  the  more  or 
less  instructed  body  of  the  people,  who 
have  to  understand  clearly  everything  in 
the  Constitution,  which  affects  them  for 
weal  or  woe  during  the  whole  time  of  the 
existence  of  this  Commonwealth.  We 
cannot  have  on  the  platform,  when  this 
Constitution  is  commended  to  the  people, 
lawyers  on  both  sides,  drawing  subtle 
distinctions,  which  may  or  may  not  be 
appreciated  by  the  people. 

Mr.  Howe. — If  you  had  lawyers  on  the 
platform  in  that  way  you  would  never  get 
the  Bill  forward  at  all. 

Mr.  SYMON.— Whether  that  be  so  or 
not,  where  we  have  the  varying  opinions 
of  lawyers  on  a  matter  of  such  particular 
consequence  as  the  trade  of  a  country, 
those  varying  opinions  are  not  proper 
matters  to  bring  before  the  whole  body  of 
the  people  as  matters  upon  which  they 
should  give  their  vote.  Therefore,  this  is 
one  of  the  things  on  which  we  may  discard 
the  objection  which  I,  for  one,  would 
otherwise  take  to  the  insertion  of  what 
are  called  placards  in  the  Constitution. 
But  I  think  that  Mr.  Gordon  is  quite 
justified  in  the  anxiety  he  feels  as  to  every 
material  advantage  seeming  to  be  slipping 
away  from  under  the  feet  of  South  Aus- 
tralia. That  is  the  position  we  are  in. 
Yesterday  the  hope  we  all  cherished  that 
unrestricted  freedom  of  trade  between 
these  colonies  would  be  maintained  was 
taken  away,  and  the  one  avenue  in  regard 
to  freedom  of  trade  between  these  colonies 
which,  at  this  particular  moment,  is  of 
value  to  us  as  South  Australians  was 
closed. 

Mr.  Henry.— Temporarily. 

Mr.  SYMON.— lint  I  will  ask  my  hon- 
orable friend  how  he  would  feel  if  he  had 
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to  stand  face  to  face  with  a  body  of  people 
in  our  colony,  and  tell  them  that  what 
they  had  been  hoping  for,  and  looking 
forward  to,  as  a  result  of  this  federal 
union  was  being  postponed  for  seven  long 
years,  during  which  time  all  the  possible 
benefits  that  might  accrue  to  them  might 
altogether  disappear? 

Mr.  Brown. — Some  of  them. 

Mr.  SYMON.— They  may  have  alto- 
gether disappeared.  We  cannot  say ; 
none  of  us  can  tell.  But  at  any  rate  the 
victory  that  Sir  John  Forrest  achieved 
yesterday  has  had  the  effect  of  closing 
against  us  the  only  channel  of  benefit  in 
respect  of  the  free  interchange  of  commo- 
dities that  is  of  any  considerable  moment 
to  us.  My  right  honorable  friend  achieved 
a  very  great  victory  for  his  own  colony  no 
doubt,  and  when  he  goes  back  to  Western 
Australia  his  people  will  perhaps  canonize 
him  for  it.  There  is  no  other  honour 
great  enough  for  what  he  has  done. 

Mr.  Peacock. — He  would  be  a  very  fat 
saint. 

Mr.  SYMON.— We  will  call  him  the 
modern  St.  John. 

Mr.  Walker. — You  are  posing  as  a 
martyr. 

Mr.  SYMON. — At  any  rate,  the  great 
advantage  to  Western  Australia  is  a  cor- 
respondingly great  disadvantage  to  us. 
We  have  been  left  with  the  River  Murray, 
in  regard  to  which  it  has  been  said  that 
the  water  is  to  be  under  the  control  of  the 
Commonwealth. 

Sir  JOSEPH  ABBOTT  (New  South 
Wales). — I  rise  to  a  point  of  order.  I 
wish  to  ask  whether  the  honorable  member 
is  speaking  to  the  question  1 

The  CHAIRMAN.— Strictly  speaking, 
I  do  not  think  that  the  honorable  member 
is  in  order  in  discussing  these  matters, 
though  he  may  mention  them  so  as  to 
make  the  point  that  a  particular  clause 
ought  not  to  remain  in  the  Bill,  seeing  that 
so  much  has  been  struck  out  of  it  which  he 
thinks  ought  not  to  be  struck  out.  But 
I  do  not  think  the  honorable  member  is 
in  order  in  discussing  the  Bill  in  general. 
[Mr.  Symon. 


Mr.  SYMON. — The  honorable  member 
(Sir  Joseph  Abbott)  did  not  -give  me  a 
chance  to  discuss  it.  He  jumped  up 
before  the  words  were  out  of  my  mouth. 
I  can  understand  the  uneasy  feeling — I 
will  not  say  uneasy  consciences — of  my 
honorable  friends  from  New  South  Wales 
in  regard  to  this  subject.  I  am  not  going 
to  reproach  them  about  it.  The  thing  is 
past  and  gone.  But,  having  been  deprived 
of  all  the  possible  gains  that  we  looked 
for,  specific  gains  which  we  thought  we 
could  point  to  when  we  returned  to 
our  constituents,  it  is  a  matter  for  very 
grave  anxiety  how  far  the  revenue 
which  depends  upon  our  internal  trade  is 
to  be  taken  from  us.  The  fact  is  that  the 
specific  advantage  gained  by  South  Aus- 
tralia is  like  the  Cheshire  cat  in  Alice  in 
Wonderland — it  has  faded  until  nothing 
is  left  but  the  smile. 

Mr.  Walker. — What  is  the  smile  ? 

Mr.  SYMON.— The  smile  is  the  advan- 
tage we  shall  have  in  joining  a  Federal 
Union  out  of  which  we  admit  that  great 
prosperity  to  all  the  colonies  will 
spring.  The  right  honorable  member  (Sir 
John  Forrest)  said  that  he  wished  to 
have  something  specific  to  put  before 
his  people,  but  what  have  we  left  ? 
You  have  taken  away  the  gains  that  we 
hoped  for,  and  you  are  now  engaged  in 
whittling  down  the  arrangement  made  in 
Adelaide.  If  you  succeed  in  putting  an  end 
to  it,  there  will  be  nothing  upon  the  face 
of  the  Bill  which  can  be  called  a  placard 
or  anything  else  to  indicate  to  our  people 
that  there  will  be  any  particular  or  specific 
gains  from  the  union  into  which  we  con- 
template entering.  The  point  which  has 
been  elaborated  is  as  to  the  effect  of 
clause  95.  If  the  leader  of  the  Conven- 
tion is  willing  to  support  the  clauses 
providing  for  the  establishment  of  an 
Inter-State  Commission,  I  see  no  objection 
to  the  amendment  he  proposes  in  clause 
95,  and  I  will  state  in  a  word  why 
I  think  so,  and  why  I  also  think 
that  the  Inter-State  Commission  provision 
should  be  retained.     Clause  95  is  in  two 
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parts.  The  first  purt  is  that  which  pro- 
hibits the  Commonwealth  from,  by  any 
law  or  regulation,  giving  a  preference  to 
one  part  of  the  Commonwealth  or  to  any 
state  or  part  of  a  state.  That,  I  think,  is 
as  far  as  the  legislation  in  regard  to  the 
Commonwealth  can  well  go.  All  that  it 
is  necessary  to  provide  in  the  Constitution 
is  that  the  Commonwealth  Parliament 
shall  not  be  able  to  pass  any  law  which 
would  give  a  preference  of  this  kind. 
Having  done  this,  the  clause  goes 
on  to  provide  that  "any  law  or 
regulation  which  shall  have  the  effect  of 
derogating  from  the  freedom  of  trade 
shall  be  null  and  void."  It  seems  to  me 
that  the  view  expressed  by  the  honorable 
and  learned  member  on  that  point  is  un- 
assailable. That  portion  of  the  clause  is 
simply  an  elaboration  of  the  provision  in 
clause  52,  which  deals  with  trade  and 
commerce.  M  the  same  time,  we  should 
either  have  in  clause  52,  as  was  suggested 
by  the  honorable  member  (Mr.  Holder),  an 
express  provision  enabling  the  Federal 
Parliament  to  legislate  in  relation  to 
the  railways  and  the  railway  traffic — that 
would  be  far  and  away  the  best  method  of 
dealing  with  the  subject — or  we  should  re- 
tain the  provisions  enabling  the  Parliament 
to  establish  an  Inter-State  Commission. 
It  seems  to  me  that  either  the  one  or  the 
other  is  essential.  If  no  such  provision  is 
placed  in  the  Bill  we  shall  be  in  an  exceed- 
ingly difficult  position,  and  it  will  be  im- 
possible to  satisfy  the  commercial  popula- 
tion in  our  colony  that  their  rights  in 
regard  to  free  interchange  with  neighbour- 
ing states  are  likely  to  be  preserved. 
Therefore,  while  I  shall  support  my  hon- 
orable friend's  amendment,  bocause  I  think 
it  is  absolutely  necessary  to  provide  for 
the  prohibition  of  these  preferences  in 
the  Constitution,  I  think  that  we  require 
something  further,  either  in  the  nature 
of  an  Inter- State  Commission  or  in  the 
nature  of  a  provision  enabling  the  Fede- 
ral Parliament  to  legislate.  If  the  latter 
provisions  are  retained,  the  power  to  legis- 
late will  be  sufficiently  exercised  by  dealing 


with  the  Inter-State  Commission.  It  will 
be  competent  for  the  Parliament,  upon 
establishing  a  commission,  to  prescribe 
the  rules  by  which  it  shall  be  guided,  to 
provide  for  everything  enabling  it  to  give 
effect  to  its  decrees,  and  to  secure  that  it 
shall  be  in  a  position  to  do  that  justice  in 
regard  to  intercolonial  trading  relations 
which  we  all  wish  should  be  done.  At 
any  rate,  I  hope  that  there  will  be  no 
more  frittering  away  of  the  provisions 
intended  to  secure  trade  benefits  on  just 
lines,  and  that,  in  one  shape  or  another, 
the  Constitution  will  provide  a  remedy. 

Mr.  GLYNN  (South  Australia).  —  I 
agree  with  the  honorable  and  learned 
member  (Mr.  Svmon)  that  if  a  reference 
to  the  appointment  of  the  Inter-State 
Commission  is  retained  in  the  Bill  iu 
clauses  96  and  97,  we  may  very  well 
accept  the  suggestion  of  the  leader  of  the 
Convention,  and  leave  the  creation  of  the 
commission  and  the  power  to  regulate 
intercolonial  trade  to  the  judicial  decision, 
under  clause  52,  sub- section  (1).  I  should 
like,  in  order  to  sustain  the  position  taken 
np  by  the  leader  of  the  Convention,  to 
remind  the  honorable  member  (Mr.  Gor- 
don) that  the  decision  in  1886,  in  the  case 
of  The  Wabash  Railwcty  Company  v.  The 
State  of  Illinois,  is  not  the  first  in  which 
the  question  of  the  power  to  regulate 
interstate  commerce  turned  up.  In  a 
book  published  in  1863,  this  statement 
was  made  as  to  the  extent  of  the  power 
of  Congress  over  commerce.  Referring  to 
a  provision  of  the  United  States  Constitu- 
tion, it  is  stated — 

This  clause  grants  to  Congress  the  full  power 
of  regulating  foreign  and  domestic  commerce, 
navigation,  and  intercourse.  The  power  does 
not  extend  to  internal  traffic  between  indi- 
viduals in  different  parts  of  the  same  state,  but  to 
the  trade  which  may  be  carried  on  between 
the  United  States  and  foreign  States,  and  among 
the  several  states,  and  from  one  state  to  places 
within  the  territory  of  another  slate. 

So  that  before  the  decision  of  1886  this 
power  was  very  clearly  defined ;  nor  again 
was  the  decision  of  1886  the  reason  of 
the  creation  of  the  Inter  State  Commerce 
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Commission.  That  commission  was  created 
owing  to  the  extraordinary  complications 
which  arose  through  the  pushing  on  of 
railways  in  the  southern  states  as  the 
result  of  the  war.  From  1865  to  1875 
there  was  an  extraordinary  expansion  in 
the  southern  states,  and  it  is  pointed  out 
by  a  writer  in  the  Forum  of  last  Septem- 
ber that — 

After  a  while  the  struggle  for  southern  traffic 
between  rival  lines  east,  west,  and  south  lost 
every  semblance  of  order,  and  culminated  in  a 
disastrous  "  rate  war,"  destructive  to  the  in- 
terests of  transportation,  and  utterly  demora- 
lizing to  trade. 

So  that  really  the  decision  of  1886  was  not 
the  precipitating  cause  of  the  appointment 
of  the  Inter- State  Commerce  Commission, 
but  the  general  fail  ure  to  regulatethose  evils 
which  were  becoming  intensified  and  more 
numerous,  owing  to  the  pushing  on  of  the 
southern  railways  after  the  cessation  of 
the  war  in  1865.  Again,  Mr.  Barton  has 
said  that  we  are  not  to  rest  solely  on  the 
decision  of  1886,  because  from  that  time 
down  to  May,  1897,  the  Inter-State  Com- 
merce Act  under  which  the  Inter-State 
Commerce  Commission  was  appointed, 
has  often  come  before  the  Judiciary  of  the 
United  States.  There  is  the  one  point 
of  doubt  as  to  whether  under  sub-section 
(1)  of  clause  52  a  commission  could  be 
appointed.  If  the  appointment  of  the 
commission  and  the  power  to  regulate 
rates  in  accordance  with  the  decisions  in 
the  Wabash  case  was  to  rest  on  sub-section 
(1)  of  clause  52,  and  if  the  appointment 
of  the  commission  was  held  to  be  ultra 
vires  in  the  United  States  courts,  these 
points  must  have  been  thrashed  out  in  the 
various  cases  that  up  to  May,  1897,  came 
before  the  Judiciary.  Some  of  these  cases 
may  have  turned  on  other  points,  but  still 
if  you  could  have  upset  the  very  Act  which 
was  the  justification  of  the  commission 
interfering  at  all,  of  course,  the  particular 
interference  complained  of  on  the  part  of 
the  commission  would  have  fallen  to  the 
ground.  You  could,  by  striking  at  the 
foundation  of  their  authority,  strike  at  the 
[Mr.  Glynn. 


Act  which  was  challenged  in  that  par- 
ticular case,  and  which  flowed  from  that 
authority.  But  what  has  been  the  result  ? 
The  Act  has  never  been  declared  to  be 
ultra  vires.  In  May,  1897,  one  of  the  last 
cases  wras  decided,  and  that  was  on  the 
attempt  made  by  the  Inter-State  Commerce 
Commission  to  extend  its  powers  beyond 
the  decision  of  1886  by  practically 
interfering  with  the  internal  commerce, 
and  also  to  arrogate  the  rights  of  the 
states.  The  decision  was  described  by  a 
writer  in  the  Forum  as  being  one  of  the 
most  momentous  ever  given  in  the  United 
States  courts,  and  it  was  that  the  power  of 
the  commission  stopped  at  the  attempt  to 
make  rates.  It  might  declare  whether  a 
rate  was  or  was  not  fair,  but  it  could  not 
make  a  rate.  Mr.  Barton  was  justified  in 
stating  that,  under  the  operation  of  this 
clause,  the  principle  affirmed  in  1886 
would  operate  here.  But  there  is  a  doubt 
as  to  whether  the  Federal  Parliament  will 
have  power  to  create  a  commission  if  we  do 
not  retain  in  the  Constitution  clauses  96 
and  97.  The  reason  is  this,  that  it 
was  declared  that  there  was  a  special 
class  of  commerce  and  a  special  class 
of  rates  that  the  states  could  not  touch. 
Congress  sought  for  a  means  of  carrying 
out  the  spirit  of  that  decision,  and  it 
found  precedents  in  existence  in  the  case 
of  the  states.  The  Inter-State  Commerce 
Commission  wras  only  the  last  of  several 
commissions  appointed.  Just  as  the  Board 
of  Trade  in  England  has  power  to  regulate 
railway  rates,  so  in  the  United  States 
there  were  commissions  appointed  to  do, 
in  regard  to  the  internal  traffic  of  the 
states,  what  the  Inter-State  Commerce 
Commission  had  to  do  with  regard  to 
inter-state  traffic.  I  say,  therefore,  that 
following  the  ordinary  state  method  of 
regulating  traffic,  and  maintaining  equality 
of  trade  within  the  states,  the  United 
States  Congress  were  justified  in  appoint- 
ing an  Inter-State  Commission,  because 
they  found  precedents  and  analogies  in 
the  case  of  the  states  themselves.  The 
power     of,    by    this     means,     regulating 
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inter-state  commerce  could  scarcely  be 
challenged  by  states  that  bad  done  tbe  very 
same  thing  with  regard  to  that  portion  of 
railway  management  that  lay  within  the 
field  of  their  jurisdiction.  In  Aus- 
tralia the  analogy  fails.  There  they 
were  private  railways.  Here  they  are 
state  railways.  There  they  had  state 
commissions,  and  here  we  have  none. 
The  British  precedent  of  the  Board  of 
Trade  does  not'  hold  here  either,  and, 
unless  you  make  provision  in  the  Consti- 
tution for  the  appointment  of  an  Inter- 
State  Commission,  the  power  of  the 
Federal  Parliament  to  appoint  such  a  com- 
mission as  a  means  of  carrying  out  the 
spirit  of  sub-section  (1)  of  clause  52  may 
be  challenged.  Mr.  Barton  declares  that 
this  cannot  interfere  with  the  operation 
of  clause  52.  He  says  that  we  can  do  no 
harm  by  putting  it  in,  and  as  its  omission 
may  affect  the  powers  of  the  Parliament, 
we  ought  to  act  on  the  principle  that 
modest  doubt  is  the  beacon  of  the  wise, 
and  make  assurance  doubly  sure  by  insert- 
ing it  in  the  Constitution. 

Sir  JOHN  DOWNER  (South  Australia). 
— I  should  prefer,  instead  of  "  The  Com- 
monwealth shall  not  give  preference,"  the 
words  "  Preference  shall  not  be  given." 
That  is  a  more  striking  way  of  phrasing 
the  clause,  and  I  think  also  that  it  might 
remove  the  fears  of  some  honorable 
members  that  this  may  refer  to  the 
Commonwealth  and  not  to  the  states. 
I  recognise  the  force  of  what  the  leader  of 
the  Convention  says,  that  the  provision 
already  in  the  Bill  that  trade  and  com- 
merce between  the  states  shall  be  abso- 
lutely free  might  make  the  clause 
unnecessary.  But  if  .the  clause  is  neces- 
sary at  all,  I  certainly  do  not  think  it 
expedient  that  it  should  be  confined  to 
the  Commonwealth,  because  it  might  seem 
to  be  almost  a  limitation  rather  than  an 
authority.  If  trade  and  commerce  between 
the  states  is  to  be  absolutely  free,  then 
neither  Commonwealth  nor  state  should 
be  able  to  make  any  law  interfering  with 
it.     To  give  a  preference  would  certainly 


be  to  interfere  with  the  freedom  of  trade 
and  commerce.  What  do  we  mean  by 
freedom1?  Do  we  not  mean  that  there 
should  not  be  any  preferences  1 

Sir  George  Turner.—  Would  you  say 
that  making  a  low  rate  would  necessarily 
be  an  interference  with  the  freedom  of 
trade  1 

Sir  JOHN  DOWNER.— No,  but  it 
would  be  a  preference,  and  so  I  shall 
submit  for  the  consideration  of  the  com- 
mittee whether,  instead  of  the  words 
"  The  Commonwealth  shall  not  give  pre- 
ference," wre  should  not  put  it  abstractly 
by  saying — "  Preference  shall  not  be 
given." 

Mr.  Isaacs. — In  America  they  have 
put  it  abstractly,  and  it  only  relates  to 
the  Commonwealth. 

Sir  JOHN  DOWNER.— We  have  heard 
too  much  of  the  American  decisions.  I 
should  prefer  saying  what  we  mean,  and 
supposing  that  we  might  have  our  mean- 
ing interpreted  in  accordance  with  our 
intentions,  and  not  in  accordance  with  the 
American  decisions.  We  should  not  sla- 
vishly follow  a  Judge-made  law,  or  a  pre- 
cedent in  which  the  Judiciary  supplied 
the  defects  of  legislation.  I  should 
prefer  to  risk  putting  in  plain  words 
what  we  mean,  and  trusting  the 
Judiciary  to  interpret  it  according  to  our 
undoubted  intentions.  It  is  not  necessary 
to  suppose  that,  because  we  use  the  same 
words  as  are  used  in  the  American  Consti- 
tution, we  intend  them  to  be  interpreted 
in  precisely  the  same  way.  If  some  case 
of  the  kind  occurred  in  Russia  we  should 
not  consider  that  we  were  bound  by  the 
decision  given,  and  I  do  not  see  why 
we  should  be  bound  by  the  American 
decisions  when  we  use  words  which 
ought  not  to  be  difficult  of  interpretation. 
For  these  reasons  I  think  it  better  to  put 
the  matter  abstractly.  I  beg,  therefore, 
to  move — 

That  the  words   "  The  Commonwealth  shall 
i   not  give  preference  "  he  struck  out,  with  a  view 
to  the  substitution  of  the  words  "  Preference 
shall  not  be  given. " 
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That  will  have  this  effect.  If  the  other 
words  are  broad  enough  to  prevent  any 
state  legislation  on  the  subject,  these  words 
will  not  do  any  harm.  If  they  are  not 
broad  enough  they  may  do  some  good. 
At  all  events,  they  contain  a  general 
enunciation  of  what  we  desire  to  pro- 
vide —  that  preferences  shall  not  be 
given  by  any  law,  whether  it  is  made  by 
the  Commonwealth  or  by  any  state.  I 
cannot  see  that  there  can  be  any  objec- 
tion to  using  these  words.  As  you  have 
already  provided  for  the  states,  there  is  no 
harm  done  by  putting  in  these  words.  If 
the  other  words  are  not  broad  enough, 
then  these  words  supply  the  defect. 

Mr.  O'Connor. — That  re-opens  the  whole 
difficulty  we  have  been  dealing  with  all 
day. 

Sir  JOHN  DOWNER.— I  do  not  think 
so. 

Mr.  BARTON  (New  South  Wales).— 
My  learned  friend  (Sir  John  Downer)  says 
that  we  have  bad  too  much  of  American 
decisions.  The  difficulty  in  our  way  is  that 
where  you  have  a  Constitution  such  as  this 
is,  which  reserves  to  the  states  all  rights  that 
are  not  taken  away,  expressly  or  by  neces- 
sary inference,  a  provision  of  this  kind 
cannot  be  read  to  have  any  reference  to 
the  states.  I  believe  it  is  from  that  prin- 
ciple that  a  provision  almost  in  these 
words  in  the  United  States  Constitution 
has  been  held  to  be  a  prohibition  on  the 
Congress  alone,  and  not  on  the  states. 
The  Constitution,  as  ours  proposes  to 
do,  keeps  to  the  states  all  powers  not 
taken  away  expressly  or  by  the  necessary 
interpretation  of  powers  given  to  the 
Federation.  That  being  so,  I  take  it  that 
what  my  learned  friend  now  proposes 
would  necessarily  be  read  by  any  court, 
whether  in  the  United  States  or  any- 
where else,  in  the  same  way  as  applying 
only  to  the  Commonwealth,  because  the 
states  will  retain  all  powTers  which  are  not 
taken  away  from  them,  either  by  the  mere 
operation  of  the  Commonwealth  powers  or 
by  the  necessary  incidence  of  the  Com- 
monwealth powers.  It  was  in  deference  to 
{Sir  John  Downer. 


some  honorable  members  that  I  made  this 
clause  begin  with  the  words — "  The  Com- 
monwealth shall  not  give  preference." 
Although  we  thought  that  the  legal  inter- 
pretation of  it  was  perfectly  clear,  it  was 
suggested  to  me  that  I  should  use  the 
words  "  The  Commonwealth  shall  not  give 
preference,"  instead  of  saying  "Preference 
shall  not  be  given,"  in  order  that  honorable 
members  might  have  no  doubt  as  to  what 
the  meaning  of  the  American  decision  wras. 
I  do  not  believe  that  the  amendment  of 
my  learned  friend,  if  it  is  carried,  will 
affect  the  meaning  of  this  suggested 
clause  at  all.  If  the  committee  thinks  it 
better  to  have  the  words  in  this  way  I 
have  no  objection,  because  I  have  not  the 
slightest  doubt  that  they  both  mean  the 
same  thing. 

Sir  George  Turner. — They  would  not 
have  the  same  meaning  in  the  eyes  of  the 
public  outside. 

Mr.  BARTON.— That  may  or  may  not 
be.  If  the  committee  prefers  the  way  in 
which  my  learned  friend  wants  it  to  be 
put  to  my  wTay,  believing  that  they  mean 
the  same  thing,  I  am  willing  to  leave 
the  matter  entirely  in  their  hands, 
without  the  slightest  feeling  about  it.  I 
really  do  believe  that  the  words  as  they 
are  put  are,  on  the  whole,  likely  to  be 
better  understood.  The  reason  wThy  the 
states  are  interdicted  from  making  laws  or 
regulations  which  conflict  with  the  freedom 
of  trade  and  intercourse  in  the  Common- 
wealth is  because  clause  89  says  that 
after  the  imposition  of  uniform  customs 
trade  and  commerce  amongst  the  states 
shall  be  absolutely  free.  That  is  the 
reason  why  the  states  themselves 
would  be  interdicted  from  doing  any- 
thing which  conflicts  with  the  federal 
power  to  regulate  trade  and  commerce. 
I  conceived  that  the  states  were  sufficiently 
dealt  with  by  clause  89,  and  that  the  only 
remaining  thing  was  to  deal  with  the  Com- 
monwealth itself,  which  I  thought  I  was 
doing  by  proposing  this  clause. 

Mr.  Isaacs. — Clause    89   also  prohibits 
the  Commonwealth 
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Mr.  Barton. — It  prohibits  the  Common- 
wealth too,  perhaps. 

Sir  .JOHN  I  >o\VXK  1 1  (South  Australia). 
— I  do  not  object  to  the  words  "  by  the 
Commonwealth  <>r  By  any  state"  being 
kept  in,  as  I  think  that  is  an  improve- 
ment, but  it  appears  to  me  that  the 
whole  of  the  arguments  of  my  learned 
friend  in  reference  to  the  effect  of  clause 
89  apply  with  equal  force  to  this  clause, 
and  go  to  show  that  it  is  unnecessary. 
I  notice  that  an  honorable  member  inter- 
jected that  this  was  re-opening  the  whole 
question.  I  do  not  see  it  in  the  slightest 
degree.  It  is  all  a  question  of  phrase- 
ology. It  is  a  question  of  altering  the 
Bill  in  the  form  in  which  we  passed 
it  in  Adelaide,  and  the  form  in  which  it 
was  passed  in  1891.  It  is  simply  a  ques- 
tion of  whether  we  will  say  that  no  pre- 
ference shall  be  given  by  the  Common- 
wealth. Surely  there  is  no  interference 
with  any  principle  if  we  say  that  no  pre- 
ference shall  be  given  by  anybody,  the 
Commonwealth,  or  anyone  else?  I  think, 
sir,  I  must  very  respectfully  insist  on  my 
amendment  being  put. 

Clause  95  was  struck  out. 

Mr.  BARTON  (New  South  Wales).— I 
move — 

That  the  following  stand  clause  95  of  the 
Bill : — The  Commonwealth  shall  not  give  pre- 
ference by  any  law  or  regulation  of  commerce 
or  revenue  to  one  state,  or  any  part  thereof, 
over  another  state  or  any  part  thereof. 

Sir  JOHN  DOWNER  (South  Australia). 
— I  beg  to  move  as  an  amendment — 

That  the  words  M  or  any  state  "'  be  inserted, 
after  the  word  "Commonwealth,"  in  the  pro- 
posed new  clause. 

Mr.  LYNE  (New  South  Wales).— I 
should  like  to  know  what  the  meaning  of 
this  amendment  is  ? 

Mr.  Rbid. — There  must  be  something 
in  it,  or  there  would  not  be  such  a  fight 
over  it. 

Mr.  LYNE.— I  wish  to  know  what  the 
effect  of  the  amendment  is  ?  The  words 
of  the  amendment  are  very  few,  but  they 
may  have  a  very  considerable  meaning.    I 


think  we  should  know  what  we  are  going 
to  vote  on. 

Sir  George  Turner. — Wo  know  what 
it  is. 

Mr.  Isaacs.  —  I  know  what  its  effect 
will  be. 

Mv.  LYNE, — If  the  learned  member 
knows  what  the  effect  of  the  amendment 
is,  ho  might  tell  me  what  it  is. 

Mr.  Isaacs. — I  will. 

Sir  JOHN  DOWNER  (South  Australia). 
— As  the  clause  is  drawn,  it  says  the  Com- 
monwealth may  not  impose  preferential 
rates.  The  leader  of  the  Convention  says 
that  they  have  already  provided  that 
states  may  not  do  so.  Therefore,  all  you 
have  to  protect  yourself  against  is  the 
Commonwealth.  If  the  leader  of  the  Con- 
vention is  right  we  need  not  put  anything 
in.  It  would  be  superfluous,  and  might 
operate  as  a  contradiction  of  the  other 
clause. 

Mr.  Lyne. — I  am  quite  satisfied. 

Sir  JOHN  DOWNER.— We  put  this 
in  so  as  to  make  no  possible  mistake. 

Mr.  ISAACS  (Victoria)  —From  a  Vic- 
torian stand-point,  it  means  that  we  are 
to  lose  the  lliverina  trade  absolutely.  It 
means  that  no  state  is  to  give  a  prefer- 
ence to  any  one  state  over  any  other  state, 
that  is  to  say,  that  we  are  not  to  give  any 
differential  rates  or  preferential  rates  with 
regard  to  goods  that  come  from  the  Riverina 
over  our  own  goods  ;  we  must  charge  the 
same. 

Mr.  Lyne. — You  don't  want  to  impose 
these  differential  rates,  do  you  ? 

Mr.  ISAACS. — That  is  what  it  means 
to  Victoria.  We  would  be  perfectly  will- 
ing if  some  fair  scheme  of  federalizing  the 
railways  could  be  adopted,  or,  in  the  alter- 
native, to  be  allowed  to  work  oufc  our  own 
salvation;  but  we  distinctly  object  to 
have  this  taken  out  of  our  hands  without 
any  compensating  return.  Our  revenue  has 
been  taken,  our  bounties  have  been  taken, 
our  rivers  have  been  taken,  and  this  is 
another  proposal  to  take  our  railways,  too. 

Mr.  RKID  (New  South  Wales).  —  I 
think  it  is  quite  enough  for  me  to   say 
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that  although,  for  the  first  time,  our 
friend  Sir  John  Downer  will  not  follow 
his  chief,  I  will. 

Sir  JOHN  DOWNER  (South  Australia). 
— Well,  even  that  does  not  affect  me  very 
much. 

Mr.  Peacock. — You  complained  about 
the  members  of  the  Finance  Committee 
not  sticking  together;  the  members  of  the 
Drafting  Committee  ought  to  stick  to- 
gether. 

Sir  JOHN  DOWNER.— The  Drafting 
Committee  agree  to  matters  of  form. 

Mr.  Reid. — Is  not  this  a  matter  of 
form  ? 

Sir  JOHN  DOWNER.— No,  it  is  a 
matter  of  substance. 

Mr.  Reid. — 1  thought  you  believed  so, 
or  you  would  not  have  spoken  three 
times. 

Sir  JOHN  DOWNER.— I  am  glad  to 
hear  my  right  honorable  friend  say  that, 
I  now  ask  for  leave  to  withdraw  my 
amendment,  in  order  that  I  may  move 
another  in  lieu  thereof. 

Sir  John  Downer's  amendment  was,  by 
leave,   withdrawn. 

Sir  JOHN  DOWNER.— I  now  beg  to 
move  that  the  words — 

"  The  Commonwealth  shall  not  give  pre- 
ference," be  struck  out,  with  a  view  of  inserting 
"Preference  shall  not  be  given." 

Mr.  Isaacs. — That  is  exactly  the  same 
thing. 

Sir  JOHN  DOWNER. —  I  prefer  to 
move  the  amendment  in  that  form. 

Mr.  O'CONNOR  (New  South  Wales).— 
The  amendment  in  the  form  in  which  Sir 
John  Downer  has  just  proposed  it  means 
this — that  if  we  carry  it,  we  undo  all  the 
work  we  have  done  to-day. 

Sir  JOHN  DOWNER  (South  Australia). 
— Mr.  O'Connor  says  that  the  amendment, 
if  carried  in  its  present  form,  will  undo  all 
we  have  done  to-day,  whereas  the  leader 
of  the  Convention  told  us  that  he  does  not 
care  which  way  it  is  put,  because  it  means 
identically  the  same,  so  that  we  have  the 
melancholy  spectacle  of  every  member  of 
[Mr.  Reid. 


the  Drafting  Committee  disagreeing  with 
the  other  members  of  that  committee. 

Mr.  Deakin. — Is  this  what  you  call 
federation  1 

Sir  JOHN  DOWNER.— This  is  only 
putting,  in  an  abstract  way 

Mr.  Deakin. — What  we  have  put  con- 
cretely ? 

Sir  JOHN  DOWNER.— Yes,  what  is 
put  too  concretely. 

Mr.  TREXWITH  (Victoria).— It  seems 
to  me  that  if  Sir  John  Downer's  amend- 
ment v/ill  have  the  effect  that  he  contem- 
plates, it  will  be  extremely  undesirable  to 
carry  it.  The  honorable  gentleman  con- 
templates, I  assume,  that  it  will  prohibit 
states  from  giving  a  preference,  under  any 
circumstances,  to  their  own  citizens  over 
the  citizens  of  another  state. 

Mr.  Walker. — And  vice  versa. 

Mr.  Isaacs. — If  will  leave  New  South 
Wales  to  do  as  she  likes,  but  it  will  not 
leave  Victoria  to  do  as  she  likes. 

Mr.  TRENWITH.— If  it  will  leave  one 
state  to  do  as  it  likes,  it  should  surely 
leave  another  state  to  do  as  it  likes? 
But  it  might  prevent  states  doing  any- 
thing for  the  benefit  of  their  citizens 
in  a  manner  which  would  not  be  prejudi- 
cial to  the  rest  of  the  Commonwealth.  The 
presence  of  these  words  might  have  the  effect 
wdiich  Sir  John  Downer  thinks  they  would 
have.  I  think  that  would  be  extremely 
baneful  and  pernicious,  and  therefore  they 
should  not  be  carried.  I  have  in  mind  a 
question  which  we  were  discussing  the 
other  day — the  question  of  old-age  pen- 
sions. It  might  happen  that  a  state 
would  think  fit  to  give  old-age  pensions 
to  its  own  citizens,  and  also  provide  that 
citizens  of  another  state  should  not 
participate  in  those  old-age  pensions, 
even  though  they  came  to  reside 
in  that  state,  until  they  had  lived 
there  a  certain  length  of  time,  and  the 
presence  of  these  words  in  the  clause 
might  prevent  a  policy  of  that  kind  being- 
carried  out  by  a  state. 

Mr.  HOLDER  (South  Australia).— I 
want  to  state  the  position  in  which  I  find 
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myself.  Just  now  I  beard  the  leader  of 
the  Convention  say  that  this  amendment 
was  not  at  all  necessary,  and  that  all  that 
it  would  secure  was  in  the  Bill  already, 
so  that  it  was  si  in  ply  a  placard.  Now 
we  are  told  by  Mr.  O'Connor  that  these 
words  will  not  do  at  all,  because,  he 
savs,  if  we  put  them  in  we  will  undo  all 
that  we  have  done  to-day.  Now,  are  we 
to  follow  the  leader  of  the  Convention  or 
are  we  to  suppose  that  these  words  include 
some  new  principle?  I  was  prepared  to 
vote  with  the  leader ;  I  am  now  prepared 
to  vote  with  Sir  John  Downer,  because  it 
is  now  evident  to  me  that  these  words 
mean  something  that  is  not  already  in  the 
Bill,  and  that  without  them  the  Bill  would 
be,  to  a  large  extent,  a  farce. 

Mr.  DOBSON  (Tasmania).— I  do  not 
see  how  any  honorable  member  who  is 
not  very  well  versed  in  these  railway  rates 
can  possibly  give  a  vote  until  this  con- 
fusion is  cleared  up.  We  have  had  two 
members  of  the  Drafting  Committee  differ- 
ing before,  and  now  we  have  all  the  three 
pulling  in  different  ways.  I  ask  Sir 
George  Turner  to  indorse  or  explain  away 
the  statement  made  by  the  Attorney- 
General  of  Victoria,  to  the  effect  that  if 
Sir  John  Downer's  amendment  is  carried 
it  will  practically  deprive  Victoria  of  all 
the  Riverina  trade,  and  will  do  an  injus- 
tice to  Victorians  in  that  way. 

Mr.  Isaacs. — Cannot  you  test  the  prin- 
ciple of  it  by  your  own  experience  and 
knowledge  1 

Mr.  DOBSON.— I  thought  that  the 
whole  debate,  to-day  and  yesterday,  was 
straining  in  the  direction  of  haviug  some 
fair  uniform  rates  in  reference  to  our  geo- 
graphical boundaries,  and  that  one  state 
was  not  to  deprive  another  of  the  trade  or 
traffic  which  nature  gave  it.  If  Sir  John 
Downer's  amendment  will  be  unjust  to 
Victoria  in  reference  to  traffic  that  is  200 
miles  nearer  Melbourne  than  Sydney,  I 
shall  be  inclined  to  vote  against  that 
amendment. 

Mr.  GRANT  (Tasmania). — I  may  point 
out  to  Mr.  Dobson  that  Si?- John  Downer's 


amendment  cuts  both  ways.  Although  it 
won  Id  prevent  Victoria  making  a  railway 
tariff  which,  at  present,  would  be  somewhat 
unjust,  as  compared  with  the  New  South 
Wales  railway  tariff,  it  also  prevents  X<w 
South  Wales  from  making  a  tariff0  which 
would  be  somewhat  unjust  as  compared 
with  the  Victorian  tariff. 

Mr.  Isaacs. — No,  they  cater  for  the 
Riverina  trade,  which  will  be  in  their  own 
territory,  and,  therefore,  they  do  not 
interfere  with  the  trade  between  different 
states. 

Sir  GEORGE  TURNER  (Victoria).— 
There  seems  to  be  some  misapprehension 
with  regard  to  this  particular  clause.  As 
it  stands  now,  we,  who  represent  Victoria, 
see  no  objection  to  it.  It  is  protecting 
state  rights.  I  always  understood  that 
Sir  John  Downer  was  very  strongly  in 
favour  of  the  rights  of  all  the  states, 
large  as  well  as  small,  being  protected.  Mr. 
Barton's  proposed  clause  simply  prevents 
the  Commonwealth  giving  preference  to 
one  state  over  another  state.  My  hon- 
orable friend  endeavoured  to  insert  certain 
words  which  would  have  prevented  any 
state  from  giving  preference  to  the  citizens 
of  another  state  over  the  citizens  of  its  own 
state ;  that  is  to  say,  in  other  language,  it 
would  have  prevented  Victoria  giving  any 
preference  to  people  in  New  South  Wales 
which  New  South  Wales  did  not  give  to 
people  in  Victoria.  That  was  the  object 
which  my  honorable  friend  had  in  view 

Sir  John  Downer. — You  are  quite  right. 

Sir  GEORGE  TURNER.  —  The  At- 
torney-General of  Victoria  merely  said 
that  that  was  something  which  we  could 
not  accept,  for  this  reason,  that  while 
you  tie  the  hands  of  Victoria  you  leave 
the  hands  of  New  South  Wales  ab- 
solutely free.  We  all  know  very  well 
that  we  have  a  limited  area  in  Victoria, 
and  that  the  trade  we  get  from  Riverina 
— we  say  properly  get,  geographically — 
comes  from  a  portion  of  New  South 
Wales  into  Victoria.  If  we  are  not  to  be 
at  liberty  to  give  preferential  rates  to  get 
that  trade  we  shall  be  deprived   of  that 
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trade  altogether,  but  New  South  Wales 
can  make  any  arrangements  she  pleases 
to  get  that  trade. 

Mr.  Lyne. — I  think  you  have  shown 
your  hand  a  bit  too  clearly. 

Sir  GEORGE  TURNER.— I  have,  from 
the  very  start. 

Mr.  Peacock. — It  is  a  pity  that  more 
members  of  the  Convention  have  not  done 
as  Sir  George  Turner  has  done  all  through. 

Sir  GEORGE  TURNER.— I  have  no 
doubt  that  I  have  shown  my  hand  too 
clearly  from  the  start;  but  I  tell  you  now 
plainly  that  if  it  is  the  desire  of  New 
South  Wales  to  take  away  from  Victoria 
the  trade  that  she  has  had  for  so  many 
years,  without  allowing  us  to  be  on  fair 
grounds  to  compete  with  New  South  Wales 
for  that  trade,  then  ihey  are  asking  for 
something  which  I  shall  be  obliged  to  tell 
the  people  of  Victoria,  as  the  Premier  of 
this  colony  for  the  time  being,  not  to  grant. 

Mr.  Reid. — But  we  do  not  want  any- 
thing of  the  kind. 

Sir  GEORGE  TURNER.  — I  believe 
that  you  do  not  want  anything  of  the 
kind ;  but  I  am  pointing  out  that  the 
effect  of  these  alterations  will  undoubtedly 
be  to  give  to  New  South  Wales  the  right 
to  make  any  rates  she  thinks  p:oper 
regarding  all  the  trade  within  her  own 
borders,  which  would  mean  the  right  to 
make  such  low  rates  as  would  take  this 
Riverina  trade  to  Sydney,  if  need  be, 
practically  for  nothing,  whereas  Victoria 
would  not  be  able  to  make  such  rates  as 
would  insure  that  trade  continuing  to 
come  in  the  course  in  which  it  now  comes. 
That  is  the  plain  simple  question,  and  is 
what  we  have  been  fighting  all  along.  I 
am  perfectly  prepared  to  allow  that  the 
two  colonies  should  be  put  on  level  ground 
to  fight  this  matter  out  afterwards,  as  we 
have  been  fighting  it  in  the  past.  We  are 
perfectly  prepared  to  fight,  because  in  the 
past  we  have  succeeded  well.  But  we  do 
not  want  to  fight. 

Mr.  Reid. — Let  us  come  to  the  agree- 
ment of  1895  and  settle  everything  com- 
fortably. 

[Sir  George  Turner. 


Sir  GEORGE  TURNER.— That  agree- 
ment was  no  doubt  very  profitable  to  the 
railways,  but  it  meant  ruin  to  many 
merchants  in  Melbourne. 

Mr.  Reid. — I  am  glad  you  are  looking 
after  the  merchants  at  last. 

Sir  GEORGE  TURNER.— I  look  after 
every  class ;  but  my  friend  (Mr.  Reid)  has 
told  us  that  he  only  looks  after  the 
squatters,  because  he  can  get  a  lot  out  of 
them.  We  are  prepared  to  let  the  clause  go 
as  it  stands.  But  we  cannot  agree  to  an 
alteration  which  would  prohibit  states 
making  rates  as  matters  now  stand.  Then 
it  is  sought  to  make  another  alteration, 
simply  saying  that  preference  shall  not  be 
given.  That  throws  us  back  into  the 
realm  of  doubt  and  difficulty,  out  of 
which  wo  have  all  been  trying  to  get. 
What  docs  the  alteration  mean  ?  My  hon- 
orable friend  surely  believes  it  means  that 
preference  should  not  be  given  by  the 
Commonwealth  or  the  state  ;  otherwise  he 
would  not  propose  it.  If  all  that  is 
meant  is  that  preference  shall  not  be 
given  by  the  Commonwealth  there  is 
no  need  for  the  alteration.  If  the  idea  is 
that  preference  should  not  be  given  by 
the  state,  let  my  honorable  friend  say  so 
in  so  many  words,  and  not  use  language 
which  people  might  believe  meant  that  by 
the  American  decisions  the  Commonwealth 
was  referred  to  wrhen  the  states  are 
intended. 

Mr.  CARRUTHERS(New  South  Wales). 
— I  am  very  glad  indeed  that  the  honor- 
able member  who  has  just  resumed  his 
seat  has  spoken  in  the  manner  he  has.  I 
have  been  contending  against  the  majority 
of  the  New  South  Wales  representatives  in 
favour  of  embodying  some  such  proposal 
in  the  Bill  as  will  be  carried  if  this  amend- 
ment, proposed  by  Sir  John  Downer,  be 
carried.  I  have  contended  that  for  the 
reason  that  I  see  the  passage  of  the 
Bill  without  such  a  proposal  means  to 
hand  over  the  whole  trade  of  the  Riverina 
to  Victoria,  leaving  to  New  South  Wales 
nothing  but  her  assets  in  the  shape  of  her 
railways.   I  said  before  that  geographically 
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the  Riverina  trade  belongs  to  Victoria, 
but  if  Victoria  is  to  get  that  trade  it 
should  not  get  it  at  the  price  of  the  niin 
of  the  large  and  valuable  assets  belonging 
to  New  South  Wales  in  that  district. 

Sir  George  Turner. — We  were  there 
long  before  you  were  there  to  make  the 
assets. 

Mr.  Lyne. — That  does  not  constitute 
any  proprietary. 

Mr.  CARRUTHERS.— At  the  present 
time  no  one  ought  to  know  better  than 
Sir  George  Turner  that  the  bulk  of  this 
trade  now  flows  into  the  port  of  Sydney,  and 
flows  there  owing  to  the  fact  that  Victoria 
itself  has  put  up  barriers  to  the  trade  com- 
ing to  Melbourne.  But  let  those  barriers  in 
the  shapeof  high  prohibitive  duties  be  re- 
moved and  the  trade  will  flow  to  Melbourne. 
Sir  George  Turner  is  doing  the  right  thing 
for  his  colony  in  advocating  a  course 
which  will  allow  that  trade  to  come  to 
Melbourne,  and  to  be  a  profit  to  his  colony. 
As  a  free-trader,  I  have  no  objection  to 
the  flow  of  trade  to  its  natural  channel, 
but  I  do  object  to  an  injury  being  done 
to  a  vested  interest,  and  a  national 
interest,  of  New  South  Wales  without  some 
compensation.  I  have  always  claimed 
that,  as  federation  will  wreck  and  ruin 
interests  here  and  there,  to  the  right  and 
to  the  left,  in  regard  to  commerce  and 
traffic,  compensation  should  be  provided 
in  the  taking  over  of  the  arteries  of 
traffic,  and  making  the  profits  pay  for  the 
losses.  I  always  took  the  consistent  posi- 
tion that,  so  long  as  this  Federation  is 
built  on  lines  which  refuse  to  take  over 
the  great  national  artery  of  Australia,  then 
every  care  should  be  taken  to  safeguard 
the  assets  which  are  left  to  the  various 
states  in  a  ruined  and  crippled  condition. 
I  hope  my  colleagues  will  see  that  as 
clearly  as  I  do.  I  have  travelled  this  dis- 
trict from  end  to  end,  and  know  the  con- 
dition of  the  colony  there.  If  you  give 
Victoria  a  free  hand  to  make  preferences 
for  New  South  Wales  trade  over  its  own 
trade,  you  will  hand  over  the  traffic  to  the 
sister  colony  of  Victoria.    Why  should  Sir 


George  Turner  be  ready  to  give  New  South 
Welshmen,  with  their  wool  and  stock, 
rates  on  his  railways  which  he  refuses  to 
give  to  his  own  colonists  of  Victoria  ? 
I  have  no  objection  to  low  or  dif- 
ferential rates  on  the  Victorian  railways, 
but  I  have  every  objection  to  rates  which 
favour  the  people  of  Albury,  and  which 
Victoria  will  not  give  to  the  people  of 
Wodonga.  That  is  not  federation  at  all. 
We  shall  have  to  wait  for  another  century 
until  the  federal  spirit  is  stronger  in  the 
hearts  of  the  people  than  is  shown  at  the 
present  time.  If  you  are  going  to  leave 
what  will  breed  up  bitterer  feelings  than 
the  Tariff — if  you  are  going  to  allow 
Victoria  to  make  war  on  the  revenue  and 
territory  of  New  South  Wales  by  means 
of  railway  rates — then  the  federation  that 
does  come  will  be  a  sham  and  a  farce, 
and  the  people  will  not  be  slow  to  see  it. 
I  give  all  credit  to  the  Premier  and  the 
Attorney- General  of  Victoria  for  having 
in  plain  language  said  what  is  the  mean- 
ing of  the  amendment.  I  take  my  present 
attitude  on  the  amendment,  not  from  any 
selfish  motive  for  protecting  New  South 
Wales,  but  in  order  that  we  who  are 
building  this  Constitution  may  say  there 
is  something  more  to  federate  than  the 
mere  freedom  of  trade  and  the  Tariffs. 
You  may  federate,  but  you  will  be 
leaving  weapons  which  will  be  used 
with  as  keen  effect  in  the  future  as 
in  the  past.  I  look  to  the  amend- 
ments moved  by  the  various  colonies 
to  clause  95,  but  I  look  in  vain  for  the 
amendment  suggested  by  Victoria.  Sir 
George  Turner  tells  us  that  if  this  amend- 
ment is  carried  he  will  advise  the  people 
not  to  accept  the  Bill.  And  yet,  forsooth, 
neither  House  of  the  Victorian  Legislature 
has  proposed  the  slightest  amendment  on 
the  clause.  The  clause  as  drafted  at  Ade- 
laide has  been  before  the  Legislative  Assem- 
bly and  the  Legislative  Council  of  Victoria, 
and  neither  House  has  suggested  that  one 
line  or  one  word  be  amended  in  the 
slightest  degree.  Then  we  are  told  it  is 
against    the    instincts    of    the    people    of 
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Victoria  to  accept  the  clause.  The  federal 
instinct  is  truer  in  Victoria,  perhaps,  than 
lias  been  voiced  this  evening. 

Sir  George  Turner. — We  do  not  object 
to  the  clause. 

Mr.  CARRUTHERS.— I  would  not  have 
spoken  now  but  for  the  reason  that  I 
believe  the  foundation  of  a  true  Federa- 
tion will  be  built  on  lines  which  will  do 
away  with  all  those  differences  between 
men  of  the  various  colonies,  and 
will  do  away  with  that  feeling  and 
those  laws  which  give  a  better  place  to 
a  New  South  Welshman  because  he 
comes  from  that  colony,  and  to  a  Victorian 
because  he  comes  from  Victoria.  I  believe 
in  having  equality  of  rates  for  people  in 
regard  to  trade  and  commerce,  not  merely 
through  the  ports  and  customs,  but  in 
everything  which  governs  trade.  I  should 
go  with  Sir  George  Turner  and  Mr.  Isaacs 
if  they  would  press  the  matter  to  its 
logical  issue,  and  propose  to  remove  the  diffi- 
culties which  we  had  to  face  in  the  financial 
proposals,  and  which  we  have  to  face  now, 
and  if  they  will  join  hand  in  hand  with 
those  who  believe  that  federation  should 
be  built  on  lines  which  will  remove  all 
those  things  containing  within  them  the 
germs  of  conflict.  I  invite  my  friends, 
therefore,  at  some  stage,  to  propose  that 
the  railways  be  federalized. 

Mr.  Peacock.  —  And  also  the  River 
Darling  1 

Mr.  CARRUTHERS.—  Well,  I  should 
not  object  to  let  the  Darling  be  federalized, 
as  I  said  in  my  speech  on  the  question ; 
but  to  allow  that  river  to  be  used  to 
compete  with  the  state  railways  is  one 
of  my  great  arguments  against  it. 
But  I  said  then,  as  now,  that  you  will 
remove  difficulties  of  a  varying  character 
and  on  various  points  by  at  this  late  stage 
adopting  some  clause  which  will  federalize 
the  railways.  I  intend  to  vote  for  this 
amendment,  simply  because  I  believe  it 
does  mean  that  it  will  restrict  the  right  of 
Victoria  or  any  other  colony  to  attempt 
unduly,  and  improperly,  and  unfairly  to 
[Mr.  Carruthers 


attract  trade  from  a  sister  colony,  leaving 
it  perhaps  with  a  ruined  asset. 

Mr.  REID  (New  South  Wales).— My 
colleague  has  expressed  himself  with  very 
great  earnestness,  and  we  all  know  that  he 
has  a  very  strong  feeling  in  favour  of  fede- 
ralizing the  railways.  He  has  taken  ad- 
vantage of  the  turn  which  the  debate  has 
assumed  to  repeat,  in  still  stronger  and 
more  emphatic  language,  his  views  on  that 
subject.  But  when  he  says  that  the 
settlement  which  this  Convention  is  ap- 
parently about  to  arrive  at  will  expose  the 
New  South  Wales  railways  in  the  Riverina 
district  to  ruin,  I  beg  leave,  with  much  supe- 
rior knowledge  of  the  subject,  and  as  Minis- 
ter for  Rail  ways,  to  assure  my  colleague  that 
he  is  absolutely  mistaken.  Not  only  have 
I  to  assure  him  that  he  is  absolutely  mis- 
taken, but  I  have  to  go  further  and  tell 
him  that,  unless  this  settlement  which  I 
am  supporting  is  carried  out,  his  statement 
would  have  a  much  greater  significance, 
because,  taking  the  railways  of  Riverina  as 
they  exist  to-day,  it  is  absolutely  the  case 
that,  unless  we  are  allowed  to  apply  dif- 
ferent rates  to  those  railways  from  the 
other  railways  in  New  South  Wales,  they 
will  be  absolutely  crippled.  I  am  speaking 
now,  not  only  on  my  own  authority,  but 
ou  the  authority  of  the  responsible  officers 
of  the  Government,  whom  I  have  had  with 
me  in  long  and  serious  consultation.  My 
honorable  friend  is  absolutely  wrong. 

Mr.  Carruthers. — Does  that  apply  to 
preferential  or  differential  rates  ? 

Mr.  REID. — It  applies  to  the  Riverina 
railways.  I  can  assure  my  honorable 
friend  that  unless  we  are  allowed 
the  liberty  to  establish  rates  there  as  we 
please,  in  the  interests  of  our  own  rail- 
ways, the  value  of  those  railways  will 
be  seriously  impaired.  I  am  supporting 
this  proposal  in  common  with  my  honor- 
able friends  from  Victoria,  for  perhaps  the 
same  reasons.  We  are  both  in  a  certain 
position  in  connexion  with  those  railways, 
and  it  is  absolutely  necessary  to  both  of 
us  to  reduce  rates  in  ordrr  to  retain 
the   trade  we   have  got.     The  only  cure 


Commonwealth  of  [22  Fm,  1898.] 


Australia    bill. 


1343 


for  that  is,  as  my  honorable  friend  Bays 
(and    there     he    is    perfectly   logical),    the 

federalization  of  the  railways  absolutely, 
or  a  friendly  agreement  between  the  colo- 
nies concerned.  1  deeply  regret  that  that 
friendly  agreement  has  not  been    arrived 

a!,  but  that  is  no  fault  of  ours.  Our 
commissioners,  the  commissioner  of  Vic- 
toria, and  the  commissioner  of  South  Aus- 
tralia  did  arrive  at  a  friendly  agreement, 
but  the  powers  above  the  Victorian  Commis- 
sioner cancelled  that  agreement.  My  honor- 
able friend  spoke  of  a  conflict  between  New- 
South  Wales  and  Victoria  on  this  matter. 
I  can  assure  him  that  I  look  forward  to 
any  such  conflict  with  absolute  confidence. 
I  feel  that,  as  this  Bill  is  going  through, 
I  shall  be  quite  prepared  to  meet  my 
friends  in  Victoria  in  that  friendly  dispute 
which  exists  between  us  in  connexion  with 
the  Riverina  trade.  If  they  are  satisfied 
with  it  I  am  sure  I  can  be. 

Mr.  SYMON  (South  Australia).— I  only 
rise  to  ask  Sir  John  Downer  not  to  press 
his  amendment.  As  Mr.  Barton's  amend- 
ment stands,  it  is  quite  clear  that  it  is  the 
Commonwealth  that  is  not  to  give  any 
preference.  Sir  John  Downer's  amend- 
ment, which,  as  a  form  of  words,  I 
infinitely  prefer,  does  evidently  leave  it 
in  doubt  whether  that  language  may  not 
be  interpreted  so  as  to  give  a  prohibi- 
tion not  merely  as  regards  the  Common- 
wealth, but  as  regards  the  states.  On  the 
principle  according  to  which  I  sought  to 
act  in  the  few  remarks  I  made  earlier  in 
the  day,  I  think  it  is  undesirable,  if  we 
can  have  clear  language,  that  we  should 
have  ambiguous  language.  On  that 
ground  I  ask  my  honorable  friend  either 
to  withdraw  his  amendment,  or  to  put  it 
more  clearly. 

Sir  JOHN  DOWNER  (South  Aus- 
tralia).— I  feel  some  difficulty  in  with- 
drawing the  amendment  after  listening  to 
the  speech  of  the  Premier  of  Victoria, 
because  that  showed  such  a  complete  mis 
apprehension  of  everything  we  are  doing 
that  it  shook  to  the  foundation  my  ideas 
of  the  agreement  we  were  coming  to.     I 


understand  the  right  honorable  gentleman 
thinks  that,  in  spite  of  all  the  provisions 
about  states  treating  each  other  fairly 
and  everything  else,  it  would  be 
still  quite  open  for  any  one  to  make  a 
preferential  railway  tariff  as  against 
another  state  for  the  purpose  of  getting 
the  full  benefit  of  what  that  state  con- 
siders are  the  natural  advantages  that 
ought  to  belong  to  it.  I  understand 
that  is  exactly  what  the  Convention  in- 
tends to  prevent — that  is,  to  prevent 
natural  advantages  being  created  by  pre- 
ferential tariffs.  If  the  natural  advan- 
tages exist  you  have  to  get  the  benefit 
of  them  on  their  own  merits,  and 
not  by  reason  of  any  preferential  rates 
which  you  make,  and  which  give  people 
in  another  state,  not  in  your  own  state — 
because  you  can  do  what  you  like  in  your 
own  state — a  preference  which  it  is  the  very 
object  of  the  Convention  to  prevent.  It 
is  very  agreeable  to  me  to  find  the  enforced 
accord  of  the  two  Premiers,  and  it  is  sweet 
to  know  that  they  agree. 

Mr.  Holder. — Agree  to  have  opposing 
armies  on  each  side  of  every  border. 

Sir  JOHN  DOWNER.— That  is  what 
they  say,  but  although  their  promise  is 
most  gratifying  to  the  ear,  it  is,  I  am 
afraid,  rather  blighting  to  the  hope,  be- 
cause the  view  of  the  Premier  of  Victoria 
is  that  they  should  be  left  alone  to  fight 
out  their  own  battles.  And  the  very 
object  of  the  Convention  is  to  leave  no 
battles  to  be  fought  out. 

Sir  George  Turner. — You  want  to 
leave  us  with  nothing  to  fight  with, 
while  you  leave  the  other  people  every- 
thing to  fight  with. 

Sir  JOHN  DOWNER.— I  am  sure  the 
right  honorable  member  will  agree  that 
I  do  not  wish  to  have  anything  of  that 
kind. 

Sir  George  Turner. — That  will  be  the 
effect. 

Sir  JOHN  DOWNER.— I  do  not  think 
it  will  be  the  effect.  If  my  right  honor- 
able friend  thinks  that  the  words  which 
he  wishes  to  preserve  in  this  clause  will 
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give  him  what  he  wants,  he  will  find  that, 
in  the  result,  he  is  grievously  mistaken,  be- 
cause I  am  perfectly  certain  that  the  other 
clause  which  the  leader  of  the  Convention 
has  referred  to  is  quite  good  enough  to 
prevent  Sir  George  Turner  from  entering 
into  the  contest  which  he  seems  to  very 
agreeably  contemplate. 

Sir  George  Turner. — We  do  not. 

Sir  JOHN  DOWNER.— Then  we  had 
better  understand  each  other. 

Mr.  Reid. — Do  not  make  mischief  be- 
tween two  friends. 

Sir  JOHN  DOWNER.— I  admit  that  it 
is  a  nasty  job,  especially  so  late  in  the 
evening. 

Sir  George  Turner.  —  I  shall  be  glad 
if  my  honorable  friend  will  show  me  that 
I  am  wrong ;  he  has  a  better  knowledge 
of  constitutional  matters  than  I  have. 

Sir  JOHN  DOWNER. -1  think  the 
right  honorable  gentleman  is  wrong. 

Sir  George  Turner. — I  shall  be  glad  if 
my  honorable  friend  can  show  me  that  I 
am  wrong. 

Sir  JOHN  DOWNER.— The  view  I  take 
is  that,  according  to  clause  89,  as  the 
leader  of  the  Convention  has  stated,  it  is 
quite  clear  that  as  soon  as  uniform  duties 
have  been  imposed  there  shall  be  absolute 
free-trade  between  the  colonies. 

Mr.  Gordon. — That  would  not  be  so  for 
five  years. 

Sir  JOHN  DOWNER.— Then  there  is 
an  addendum  proposed.  The  view  which 
Mr.  Barton  took  about  the  matter  was 
that  this  makes  it  impossible  for  any  state 
to  impose  a  railway  tariff  which  might 
operate  as  a  limitation  on  trade  and  com- 
merce. 

Mr.  Isaacs. — How  do  you  say  that  these 
two  things  are  identical  1 

Sir  JOHN  DOWNER.— Well,  that  is 
my  opinion.  As  a  matter  of  law,  in  my 
opinion,  these  words  are  broad  enough  to 
give  the  High  Court  jurisdiction  to  stop 
any  Victorian  Tariff  or  any  New  South 
Wales  Tariff  which  would  have  the  effect 
of  interfering  with  perfect  freedom  of 
trade  ;  and  if  it  should  appear  on  the 
[Sir  John  Downer. 


hearing  of  a  case  that  New  South  Wales 
or  Victoria  had  imposed  a  Tariff  for  the 
purpose,  or  which  had  the  effect,  of  inter- 
fering with  that  provision  for  intercolonial 
free-trade,  the  provision,  I  think,  would  be 
held  to  be  void. 

Sir  George  Turner. — That  is  to  say,  a 
state  can  put  on  a  Tariff  to  keep  trade 
within  its  own  borders,  but  not  to  draw- 
trade  from  another  state. 

Sir  JOHN  DOWNER.— A  state  can 
impose  any  Tariff  within  its  own  borders 
just  as  it  pleases  so  long  as  that  Tariff  does 
not  interfere,  or  has  not  the  effect  of  in- 
terfering—I use  both  terms — with  perfect 
freedom  of  commerce  between  the  different 
colonies. 

Sir  George  Turner. — Then  I  shall  have 
to  object  to  that  clause  as  well  as  to  the 
other. 

Sir  JOHN  DOWNER.— Very  likely, 
but  it  is  just  as  well  at  this  stage  that  we 
should  understand  one  another. 

Sir  George  Turner. — Hear,  hear. 

Sir  JOHN  DOWN  Kit.— I  do  not  believe 
in  thinking  to  one's  self — "It  is  all  right ; 
they  think  it  means  that."  Federation 
should  be  founded  on  a  perfect  understand- 
ing at  the  beginning,  so  that  we  can  put 
trust  in  each  other  in  the  future.  I  thought 
it  was  to  a  large  extent  a  matter  of  form 
when  I  moved  this  amendment,  but  I  see 
now  that  it  is  a  matter  of  substance.  I 
thought  it  was  a  matter  of  form  until  the 
Premier  of  Victoria  was  invoked  and  gave 
vent  to  the  utterance  in  which  he  showed, 
I  think,  a  slight  misunderstanding  of 
those  federal  principles  that  should  be 
kept  in  view,  and  seemed  to  think  that 
whatever  may  be  done  with  regard  to  the 
other  colonies,  at  all  events,  New  South 
Wales  and  Victoria  should  on  one  particu- 
lar question  be  left  to  fight  it  out  between 
themselves.  That  is  not  the  intention  at 
all. 

Mr.  Higgins. — Hear,  hear;  and  it  ought 
not  to  be. 

Sir  JOHN  DOWNER.— There  is  no 
fighting  it  out  between  the  colonies  to  be 
permitted.    The  whole  question  is  to  be  put 
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in  the  domain  of  law  under  the  authority 
of  the  new  Parliament  you  are  creating, 

and  when  you  provide  this  law,  if  the  right 
honorable  gentleman  Bays  that  he  under- 
stands that  after  that  Victoria  or  New- 
South  Wales  ean  impose  preferential  rates 
in  respect  of  certain  classes  of  trade,  I  say 
unhesitatingly  that  that  is  exactly  what 
this  Bill  is  intended  to  prevent.  I  am 
sure  that  my  right  honorable  friend  (Mr. 
Kcid)  will  agree  with  me  in  that. 

Sir  George  Turner. — I  agree  with  you, 
too,  only  my  difficulty  is  in  the  way  you 
are  wording  it,  and  leaving  New  South 
Wales  to  do  exactly  what  she  likes,  and 
shutting  Victoria  absolutely  out. 

Sir  JOHN  DOWNER.— If  my  right 
honorable  friend  can  show  me  that  that 
is  so  I  shall  be  with  him.  What  we  have 
said  is  that  no  state  shall  impose  preferen- 
tial rates. 

Sir  George  Turner. — That  is,  within 
the  colony  ? 

Sir  JOHN  DOWNER.— Yes. 

Sir  George  Turner. — That  makes  all 
the  difference.  We  have  a  little  bit  of  a 
colony,  and  New  South  Wales  has  a  very 
big  territory,  and  if  she  imposes  differen- 
tial rates  they  will,  so  far  as  we  are  con- 
cerned, have  the  effect  of  preferential 
rates. 

Sir  JOHN  DOWNER.— My  right  hon- 
orable friend  can  impose  whatever  differ- 
ential rates  he  likes,  but  not  against 
another  state. 

Mr.  Isaacs. — They  arc  not  against  an- 
other state. 

Sir  JOHN  DOWNER.— That  is  how  I 
read  it.  Under  all  the  circumstances,  I 
think  I  must  decline  to  withdraw  my 
amendment. 

Mr.  TRENWITH  (Victoria).— I  would 
respectfully  point  out  to  Sir  John  Downer 
that  what  he  contemplates,  and  what  is  in 
the  mind  of  Sir  George  Turner,  is  such  an 
application  of  authority  to  railway  rates 
within  the  colony  as  will  have  the  effect 
of  preventing  the  contravention  of  abso- 
dom  of  intercourse   between  the 


colonics,  as  it  is  properly  understood;  that 
is  to  say,  as  will  prevent  trade  from  flow- 
ing in  its  natural  channels.  I  do  not  mean 
bv  creating  a  barrier  in  the  shape  of  any- 
thing like  customs  duties,  or  by  whatwould 
be  called  preferential  rates,  but  by  creat- 
ing what  may  be  called  a  magnet  to  attract 
trade  to  a  certain  point  to  such  an  extent 
as  to  constitute  a  barrier  to  that  trade 
flowing  to  its  natural  outlet.  Taking  the 
illustration  we  have  in  our  mind,  Riverina 
is  about  200  miles  distant  from  Mel- 
bourne, and  about  400  miles  from  Sydney, 
and  if  there  are  no  preferential  or  differ- 
ential railway  rates,  the  trade  of  Riverina 
will  naturally  flow  to  Melbourne.  If 
there  were  complete  freedom  of  inter- 
course between  the  colonies,  most  of  the 
Riverina  trade  would  take  its  natural 
course.  But  if  any  attraction  is  created 
to  draw  it  to  another  point,  that  is  to  all 
intents  and  purposes  a  barrier  to  prevent 
the  trade  flowing  to  where  it  would 
flow  were  it  not  for  that  artificial  attrac- 
tion. That  is  exactly  what  Sir  George 
Turner  fears,  and  exactly  what  Mr.  Reid 
has  indicated,  will  take  place.  An  attrac- 
tion will  be  created  in  New  South 
Wales  in  order  to  draw  the  trade  of 
Riverina,  not  to  where  it  would  naturally 
How  in  pursuance  of  the  spirit  of  freedom 
of  trade  throughout  the  Commonwealth, 
but,  in  consequence  of  the  attraction  set 
up,  to  Sydney  ;  and  this  attraction  will 
operate  as  a  barrier  to  the  trade  coming 
to  Melbourne. 

Mr.  Holder. — That  i§  the  kind  of  thing 
that  the  Victorian  representatives  have 
been  fighting  for  all  day. 

Mr.  TRENWITH. -Well,  we  are  at 
present  fighting  as  independent  states. 
That  is  to  say,  we  are  doing  our  best  for 
our  respective  states — for  the  states  we 
have  the  responsibility  of  managing.  We 
are  not  at  present  united.  But  we  are 
actuated  by  the  federal  spirit,  and  we 
claim  that  immense  advantages  will  come 
from  the  adoption  of  free  and  unfettered 
intercourse  between  the  various  states  of 
the   Commonwealth.     Can   any   one  .  say 
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that  we  have  unfettered  intercourse  when 
you  allow  all  the  resources  of  a  power- 
ful state  to  be  devoted  to  attracting 
some  of  the  trade  within  the  Common- 
wealth from  some  particular  point  to 
which  that  trade  would  otherwise  go? 
If  we  are  to  have  it,  we  must  be  permitted 
to  have  it  on  fair  and  equal  terms.  We 
must  not  be  expected  to  be  content  to 
juggle  with  the  terms  "  differential  "  and 
;"  preferential."  We  will  not  be  con- 
tent to  see  the  interference  with  trade  by 
one  system  of  rates  permitted  simply  be- 
cause those  rates  are  called  differential, 
and  do  not  apply  specially  to  traffic 
coming  from  beyond  the  boundary  of  a 
colony,  and  a  similar  kind  of  interference 
prohibited  because  it  is  brought  about 
by  rates  termed  "  preferential."  We 
have  been  fighting  for  tha  Kiverina 
trade,  and  the  Premier  of  Victoria  says 
that  we  are  prepared  to  continue  to  fight 
for  it,  and  the  probability  is  that,  with 
the  natural  advantages  so  greatly  in  our 
favour,  we  shall  fight  for  it  successfully. 
But,  if  we  are  not  to  fight,  the  matter 
must  be  referred  to  some  competent  and 
fair  tribunal,  which  will  have  the  power 
to  deal,  not  only  with  rates  affecting  the 
carriage  betwreen  states,  but  also  with 
rates  which  do  not  apply  outside  the 
colony  in  which  they  are  levied,  though 
they  are  designed  to  influence  traffic  in 
another  state.  I  respectfully  submit  to 
the  honorable  member  (Sir  John  DowTner) 
that  freedom  of  intercourse  between  the 
states  should  mean  that  the  natural  flow 
of  trade  in  the  Commonwealth  should  not 
be  interfered  with.  If  the  honorable  mem- 
ber carries  his  amendment  he  will,  as  has 
been  pointed  out  by  the  Premier  and  by  the 
Attorney-General  of  Victoria,  tie  the  hands 
of  this  colony  in  its  struggle  for  a  trade 
which  the  Secretary  for  Lands  of  New 
South  Wales  has  said  naturally  and  pro- 
perly belongs  to  it. 

Mr.    Symon. — The  amendment   of   the 
honorable  member    (Sir    John    Downer) 
means  really  the  same  thing  as  the  amend- 
ment of  the  leader  of  the  Convention. 
[Mr.  Trenwith. 


Mr.  TRENWITH.— I  think  it  does  not, 
and  I  will  endeavour  to  show  why.  Urder 
this  provision  New  South  Wales  could 
carry  goods  from  Riverina  to  Sydney 
practically  for  nothing ;  not  to  make  her 
railways  pay,  but  to  divert  trade  to 
Sydney. 

Mr.  Symon. — The  Inter-State  Commis- 
sion would  come  into  operation  if  this 
were  unfair. 

Mr.  TRENWITH.— We  have  not  yet 
established  the  Inter-State  Commission. 

Mr.  Symon. — But  we  are  going  to  estab- 
lish it. 

Mr.  TRENWITH.— If  we  establish  an 
Inter-State  Commission  the  amendment 
will  be  absolutely  unnecessary. 

Mr.  Reid. — Even  if  the  Inter-State 
Commission  is  not  established  you  will 
have  the  protection  of  the  Supreme  Court 
of  the  Commonwealth,  which  will  surely 
be  as  good 

Mr.  TRENWITH.— The  Federal  Su- 
preme Court  will  have  to  interpret  the  law 
as  we  make  it,  and  if  we  agree  to  this 
amendment  the  court  will  say  that  New 
South  Wales  is  acting  within  its  rights  in 
creating  a  strong  attraction  to  draw 
trade  to  Sydney,  because  it  does  not 
by  any  export  duty  or  tax  prevent  trade 
from  coming  to  Victoria.  If  we  leave  the 
clause  as  it  stands,  it  is  doubtful  whether 
we  shall  have  the  power  to  fight  upon  the 
best  terms  we  can  make  for  this  trade 
that  naturally  and  geographically  belongs 
to  us.  This  trade  was  created  and  has 
been  developed  by  Victorian  money. 

Mr.  Reid. — I  should  think  that  the 
people  who  settled  in  Riverina  created  it. 

Mr.  TRENWITH.— It  has  been  created 
by  Victorians,  and  with  Victorian  money. 

Mr.  Carruthers. — Out  of  New  South 
Wales  land. 

Mr.  Barton. — Was  the  money  a  gift  ? 

Mr.  TRENWITH.— No;  it  was  spent 
to  obtain  a  profit. 

Mr.  Lyne. — Are  you  sure  that  you  did 
not  create  Sydney  1 

Mr.  TRENWITH.— If  we  took  the  hon- 
orable member's  estimate  of    himself,    we 
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should  think  there  was  very  little  he  did 
not  create  I  am  sure  that  Sydney  money 
and  Sydney  people  did  not  develop  the 
Riverina  trade,  and  that  it  was  developed 
by  Victorian  money  spent  by  Victorians 
living  in  Riverina — of  course,  to  make 
more  money.  I  am  not  saying  that  we 
have  done  anything  to  be  proud  of,  or 
to  be  thankful  for ;  I  am  only  showing 
that  this  is  our  trade,  and  that,  if  no 
barriers  are  created,  it  will  flow  to  Mel- 
bourne. 

Mr.  Reid. — Since  our  squatters  settled 
Victoria,  we  might  say  that  we  created 
this  colony. 

Mr.  TRENWITH — No  doubt,  to  some 
extent  you  have  done  some  good  for  Vic- 
toria, but  there  can  also  be  no  doubt  that 
you  have  done  harm.  However,  that  is 
not  the  matter  we  are  discussing  now. 

Mr.  Lyne.  —  The  honorable  member 
wants  Riverina. 

Mr.  TRENWITH.— Yes.  But  I  would 
sec  no  objection  to  your  having  it  if  there 
is  a  fair  fight,  and  our  hands  are  not 
tied. 

Mr.  Kingston. — The  honorable  member 
proposes  to  fight.  That  is  a  nice  way  to 
federate. 

Mr.  TRENWITH.— If  we  are  to  declare 
that  above  all  things,  and  at  all  times, 
there  shall  be  absolute  freedom  of  inter- 
course between  the  colonies,  we  must  tie 
the  hands  of  New  South  Wales,  and  pre- 
vent that  colony  from  doing  what  we  are 
not  to  be  permitted  to  do. 

Mr.  Lyne. — From  getting  its  own  trade 
from  its  own  territory  ? 

Mr.  TRENWITH.— That  is  where  my 
honorable  friend  lacks  the  federal  spirit. 

Mr.  Reid. — The  honorable  gentleman 
shows  the  Victorian  spirit. 

Mr.  TRENWITH.  —  The  honorable 
member  (Mr.  Lyne)  cannot  get  beyond 
the  boundaries  of  his  colony.  While  he  is 
clamouring  for  the  abolition  of  the  barriers 
we  have  created,  he  wants  to  raise  up 
barriers  himself.  I  admit  that  Victoria 
has  probably  done  more  than  any  other 
colony    to   establish   barriers     upon     the 


borders,  but  we  are  now  talking  about 
knocking  down  these  barriers.  If  we 
knock  them  down,  let  us  make  it  impos- 
sible for  any  one  else  to  create  similar 
barriers.  If  the  amendment  of  the  honor- 
able member  (Sir  John  Downer)  be 
carried,  the  hands  of  Victoria  will  be  tied, 
while  the  hands  of  New  South  Wales  will 
be  left  unbound,  and  New  South  Wales 
will  be  able  to  do,  by  means  of  differential 
rates,  what  we  cannot  do  by  means  of 
preferential  rates.  Therefore,  I  strongly 
urge  honorable  members  to  leave  the 
clause  as  it  is.  I  consider  that  there 
must  be  an  Inter- State  Commission,  which 
must  have  control  of  railways  which  go 
from  state  to  state,  and  be  able  to  inter- 
fere where  railways  are  so  managed  as  to 
influence  the  natural  flow  of  trade  between 
colonies.  This  commission  must  have  the 
power  to  prevent  one  colony  from  imposing 
rates  which  will  unfairly  attract  trade  to 
its  own  territory.  There  can  be  no 
absolute  freedom  of  intercourse  between 
the  colonies  unless  the  power  to  create 
barriers  of  any  kind  at  all  is  taken 
away. 

Mr.  McMILLAN  (New  South  Wales).— 
It  seems  to  me  that  either  the  clause  must 
be  passed  as  the  leader  of  the  Convention 
has  drawn  it,  or,  what  may  be  better  still, 
it  must  not  be  passed  at  all.  A  great 
deal  of  the  debate  has  gone  far  beyond  the 
position  which  we  at  present  occupy.  I 
have  very  great  sympathy  with  the  Pre- 
mier of  Victoria.  Any  specific  clause 
which  would  prevent  the  people  of  Vic- 
toria from  imposing  preferential  rates, 
while  the  people  of  New  South 
Wales  were  allowed  to  carry  on  the 
struggle  for  trade  by  imposing  differential 
rates,  would  be  unfair  to  Victoria. 
But  the  question,  of  course,  arises  under 
other  clauses  of  this  Bill — for  example 
under  subsection  (1)  of  clause  52 — could 
these  preferential  rates  be  continued  ?  It 
is  questionable  whether  they  could  or  not. 
I  do  not  think  this  Convention  has  abso- 
lutely settled  whether  that  clause  would 
do  it  or  not.     It  would  be  a  matter  of 
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opinion,  more  or  less,  among  honorable 
members.  Now,  a  great  deal  of  argu- 
ment has  been  used,  first,  as  if  we 
had  gone  as  far  as  the  Inter-State 
Commission,  which  we  have  not  yet 
reached ;  and,  secondly,  by  my  honorable 
friend  (Mr.  Carruthers)  and  others,  en- 
tirely on  the  basis  of  the  necessity  to 
federalize  the  railways.  Now,  the  rail- 
ways cannot  be  federalized  at  the  present 
time. 

Mr.  Carruthers. — It  is  just  as  easy  as 
to  federate  the  colonies  if  you  only  tackle 
it. 

Mr.  McMILLAN.  —  If  we  take  the 
absolute  opinion  of  honorable  members  of 
this  Convention  as  to  what  they  would 
like  to  see,  probably  there  might  be  a 
majority  in  favour  of  federalizing  the  rail- 
ways. Others  would  say  that  they  hoped  to 
see  them  federalized  a  little  later  on,  but  I 
think  most  will  say  that,  as  a  matter  of 
pure  policy  at  the  present  time,  we  are 
not  ripe  for  any  such  operation,  and  that 
any  attempt  to  do  that  would  practically 
jeopardize  the  whole  of  this  scheme  before 
the  people.  Now,  we  have  only  reached 
this  stage,  as  far  as  I  can  understand  it, 
in  our  Bill  —  that  these  preferential 
rates  may  be  nullified  by  certain  general 
clauses  in  the  Bill,  and  it  does  seem  to  me 
that  for  us  to  put  into  this  measure  at 
this  particular  time  anything  that  would 
strike  a  direct  blow  at  Victoria  until  some 
other  provisions  have  been  made  would  be 
a  very  unfederal  and  unfair  act.  I  myself 
believe  that  several  other  clauses  which 
have  been  introduced  of  a  declaratory 
character — of  course,  I  only  speak  as  a 
layman — are  more  or  less  surplusage,  and 
I  doubt — I  say  this,  of  course,  with  a 
great  deal  of  diffidence — whether  this 
clause  is  necessary  at  all.  It  certainly 
seems  to  me — and  I  only  just  rose  for  the 
purpose  of  saying  this — that  it  lies  in  all 
fairness  between  the  clause  as  drafted  by 
Mr.  Barton  and  knocking  out  the  clause 
altogether. 

Sir    John    Downer's    amendment    was 
negatived. 

[Mr.  McMillan. 


On  the  question  that  the  proposed  new 
clause  be  inserted  in  the  Bill, 

Mr.  HIGGINS  (Victoria)  said— I  may 
state  that  several  who  voted  with  me  this 
afternoon  upon  my  new  clause  have  in- 
dicated that  they  wish  me  to  submit  my 
proposal  in  a  slightly  altered  form,  and  I 
propose  to  move  it  by  way  of  an  addition 
to  the  clause  which  the  leader  of  the  Con- 
vention is  submitting.  I  propose  to  add 
to  the  new  clause  the  following  : — 

Neither  the  Commonwealth,  nor  any  state, 
nor  any  authority  constituted  by  the  Common- 
wealth or  by  any  state,  shall  make  any  law  or 
regulation  relating  to  railway  rates  with  the 
view  of  attracting  trade  to  ports  of  one  state 
as  against  ports  of  another. 

The  position  is  this  :  That  in  deference  to 
the  remarks  which  were  made  during  the 
course  of  the  debate  to-day,  I  am  going 
to  restrict  the  proposal  which  I  made  to 
a  prohibition  of  unfair  differential  ad- 
justments with  regard  to  railway  rates. 
My  proposal  this  morning  was  criticised 
upon  the  ground  that  it  was  too  wide. 
It  has  been  said  that  as  a  sequel  to  the 
leader  of  the  Convention's  proposal,  it 
would  come  in  well  if  restricted  to  the 
case  of  railway  rates.  I  have  fully 
explained  the  position  I  take  up,  and  I 
shall  not  do  so  again,  but  I  may  say  that 
the  object  of  this  amendment  is  that  we 
shall  not  have  preferential  rates,  and 
that  we  shall  not  have  unfair  differential 
rates.  I  want  to  prevent  both.  I 
am  convinced  that  if  the  clause  were 
passed  as  the  leader  of  the  Convention  has 
submitted  it,  preferential  rates  could  be 
stopped,  but  unfair  differential  rates  could 
not. 

Mr.  McMillan. — The  ports  of  one  state 
might  be  nearer  than  the  ports  of  another. 

Mr.  HIGGINS.— There  would  be  no 
occasion  then  for  any  attempt  to  attract 
trade  from  one  port  to  another.  It  is  the 
suggestion  I  made  this  morning,  modified 
to  meet  the  criticisms  of  certain  honorable 
members  who  said  that  my  proposal  was 
too  wide.  The  effect  of  this  would  be 
that    with    one     stroke    we    would    stop 
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both  preferential  and  unfair  differential 
rates.  The  proposal  now  is  to  be  re- 
stricted to  regulations  or  laws  which 
relate  to  railway  rates. 

Mr.  Reid  — You  are  simply  giving  us 
the  same  discussion  over  again. 

Mr.  HIGGINS.— The  Right  Hon.  the 
Premier  of  New  South  Wales  is  right,  and 
he  is  wrong.  He  is  wrong  in  stating  it 
is  the  same  thing.  I  have  just  indicated 
that  it  is  different  in  one  respect. 

Mr.  Reid. — I  said  that  it  raises  the 
same  discussion. 

Mr.  HIGGINS.— I  hope  that  there  will 
be  no  discussion.  I  am  simply  indicating 
what  the  amendment  is,  and  surely  a 
member  of  the  committee,  on  a  grave 
matter  of  this  sort,  is  at  least  entitled  to 
do  that.  I  am  not  going  into  any  long 
discussion  about  the  Wabash  case.  We 
have  had  enough  of  American  decisions, 
and  this  is  a  most  unfit  place  in  which  to 
discuss  decisions.  I  know  what  I  want, 
and  I  desire  to  put  it  in  plain  language 
which  we  can  all  understand. 

Sir  GEORGE  TURNER  (Victoria).— I 
have  been  listening  all  day,  without  taking 
much  part  in  the  debate,  to  the  arguments 
of  our  able  constitutional  lawyers  with 
regard  to  the  meaning  of  certain  words 
and  of  certain  clauses,  and  with  reference 
to  the  effect  of  certain  amendments.  I 
confess  that  I  am  absolutely  confused 
as  to  the  meaning  of  the  clause,  and  as 
to  the  effect  of  the  amendments.  That 
being  so,  how  can  we  expect  the  laymen 
in  this  Convention,  and  the  people  outside, 
to  understand  what  we  mean  when  we 
have  framed  this  Constitution  1  We  ought 
to  have  this  matter  settled  once  and  for 
all  in  what  seems  to  me  to  be  a  federal 
manner.  It  may  be  thought  that  I  want 
to  keep  on  this  war  of  rates.  I  have  no 
desire  whatever  to  do  that.  I  want  it  to 
cease  at  the  earliest  possible  moment ;  but 
my  one  fear  is — and  I  cannot  get  rid  of 
that  fear,  although  I  may  be  absolutely 
wrong — that  if  I  consent  to  these  amend- 
ments, and  to  the  clause  in  the  Bill  as 
proposed,  I  may  be  tying  the  hands  of  the 


colony  of  Victoria  and  leaving  the  colony 
of  New  South  Wales  absolutely  free.  That 
I  cannot  do,  because  when  we  once  pass 
the  Constitution  we  cannot  alter  it. 

Mr.  Reid. — You  have  a  very  able 
Attorney-General  to  advise  you. 

Sir  GEORGE  TURNER.— I  have  an 
able  Attorney-General,  whose  opinion  I 
value,  and  whose  opinion  I  generally  find 
to  be  correct.  I  have  other  able  colleagues 
who  hold  legal  positions,  and  I  find  them 
differing  absolutely  as  to  the  meaning  of 
the  clauses. 

Mr.  Reid. — It  is  these  night  sittings 
that  are  doing  it. 

Sir  GEORGE  TURNER.— I  want  to 
deal  with  this  matter  in  an  absolutely 
federal  spirit,  and  I  say  now  that  the 
length  to  which  I  am  prepared  to  go  is 
this  :  That  if  our  Drafting  Committee  will 
put  the  clause  in  such  a  form  as  that  it 
will  leave  to  the  Federal  Parliament  full 
and  ample  powers  to  decide  all  these  ques- 
tions with  regard  to  warring  rates,  I  will 
not  only  be  prepared  to  support  it,  but  I 
will  be  prepared  myself  to  move  it. 

Mr.  Barton. — I  may  say  at  once  that  I 
will  not  ask  the  Drafting  Committee  to 
take  in  hand  any  question  of  policy  unless 
the  Convention  first  expresses  its  view  as 
to  the  policy. 

Sir  GEORGE  TURNER.— Then  I  will 
have  to  draft  something  myself  which 
will  carry  out  that  idea,  leaving  it  to  the 
Drafting  Committee  afterwards  to  put  it 
into  proper  shape.  I  always  hold  that 
those  who  have  the  drafting  of  a  measure, 
who  have  every  clause  in  their  minds, 
should  make  any  necessary  amendments. 
Many  of  the  serious  defects  in  our  laws 
are  caused  by  amendments  being  proposed 
which  in  their  particular  wording  do  not 
work  in  with  the  wording  used  by  the 
draftsman  of  the  Bill. 

Mr.  Barton. — The  Drafting  Committee 
will  be  quite  willing  to  render  any  assist- 
ance they  can  after  the  resolutions  have 
been  carried. 

Sir  GEORGE  TURNER.— That  is  all  I 
can  expect  from  the  Drafting  Committee. 
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I  am  not  prepared  to  move  that  amend- 
ment to-night  unless  I  put  it  into  the 
baldest  possible  form.  I  voted  against 
the  Hon.  Mr.  Higgins'  amendments  be- 
cause I  believed  they  would  have  an  effect 
contrary  to  what  he  intended.  He  is 
very  strong  in  the  opinion  that  they 
would  carry  out  what  he  desires  and  what 
I  desire.  I  have  very  grave  doubts  whether 
that  is  so.  I  think  the  proper  course  for  us 
to  pursue  is  not  to  attempt  here  to  decide 
these  matters.  We  are  prepared,  in  regard 
to  many  more  important  questions,  to  place 
our  absolute  trust  and  confidence  in  the 
Federal  Parliament  to  do  what  is  right 
and  just  to  all  the  colonies,  and  I  say  now, 
as  one  of  the  representatives  of  Victoria, 
that  I  am  prepared  to  advocate  that  course 
with  regard  to  this  question,  and  I  am 
prepared  to  press  upon  the  people  of  Vic- 
toria that  it  is  the  proper  course  to  take 
in  the  interests  of  federation. 

Mr.  HOLDER  (South  Australia).— I 
wish  to  congratulate  the  right  honorable 
member  (Sir  George  Turner)  on  the  speech 
he  has  made.  I  have  been  wishing  all 
day,  and  a  good  many  other  members  have 
been  wishing  too,  that  we  could  have  the 
assistance  of  Victoria,  as  we  had  in  Ade- 
laide, towards  a  pacific  policy,  towards 
the  ending  of  this  railway  strife;  and  I 
welcome  indeed  the  return  of  Victoria  to 
the  pacific  fold. 

Sir  George  Turner. — I  offered  this  in 
Sydney. 

Mr.  Reid. — Wait  a  moment ;  don't  be 
too  soon,  they  may  leave  you  again. 

Mr.  HOLDER.— I  offer  my  right  hon- 
orable friend  my  congratulations  right 
away,  and  if  he  will  bring  forward  such 
a  clause  as  he  suggested,  he  will  have  a 
strong  support  from  the  colony  I  repre- 
sent, and  I  will  do  my  best  to  secure  the 
passing  of  the  clause. 

Mr.  BARTON  (New  South  Wales).— I 
wish  to  say  a  few  words  about  the  amend- 
ment of  my  learned  friend  (Mr.  Higgins). 
It  strikes  me  that  he  has   made  a  very 
[Sir  George  Turner. 


ingenious  attempt  to  get  this  question  be- 
fore the  Convention  again,  it  having  been 
practically  settled  this  afternoon. 

Mr.  Higgins. — I  have  been  asked  by 
several  honorable  members  wTho  misunder- 
stood the  question  to  bring  it  forward 
again. 

Mr.  BARTON.— This  amendment  differs 
slightly  in  form  from  the  other.  It  is  in 
order,  I  think.  If  it  had  been  in  precisely 
the  same  terms  as  the  other,  it  would  not 
have  been  in  order.  The  former  amend- 
ment applied  to  all  laws  or  regulations 
with  the  view  to  attract  trade  to  the  ports 
of  one  state  as  against  the  ports  of  another. 
The  present  amendment  applies  only  to 
railway  rates,  but  every  honorable  member 
knows  that  the  amendment  which  was 
negatived  was  aimed  at  railway  rates,  and 
at  nothing  else. 

Mr.  Higgins. — But  several  honorable 
members  voted  against  my  proposal  be- 
cause it  was  so  wide. 

Mr.  BARTON.— My  belief  of  the  mat- 
ter is  that  the  majority  of  the  committee 
opposed  that  amendment  because  they 
thought  that  it  was  specially  aimed 
at  railway  rates.  We  were  discuss- 
ing railway  rates  from  the  time  we 
began  this  discussion,  about  three 
or  four  o'clock  yesterday  afternoon,  till 
the  time  my  learned  friend  moved  his 
amendment,  and  I  do  not  think  anything 
else  but  the  competition  of  railway  rates 
has  been  the  subject  of  discussion  ever 
since  that  was  moved.  I  think  that 
nearly  every  honorable  member  who 
voted  must  have  known  what  the  drift 
of  the  amendment  was.  Inasmuch  as 
my  learned  friend  has  restricted  his 
present  amendment  to  railway  rates, 
instead  of  laws  or  regulations  to  attract 
trade  from  the  ports  of  one  state  to  the 
ports  of  another,  it  cannot  be  objected 
to  on  the  score  of  order.  But  there  is 
a  more  serious  objection  to  this  amend- 
ment. The  former  one  was  implanted  in 
a  clause,  since  struck  out,  which  dealt 
with  derogations  from  freedom  of  trade 
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and  commerce,  and  the  effect  of  the  amend- 
ment was  to  limit  a  certain  class  of  laws 
or  regulations  as  they  affected  freedom  of 
trade  and  commerce.  The  whole  of  that 
clause  has  been  struck  out,  and  this  amend- 
ment is  proposed  as  an  addendum  to  a 
clause  which  deals  only  with  a  prohibi- 
tion against  the  Commonwealth  to 
give  a  preference  between  states,  so 
that  it  occupies  a  totally  different 
position  from  the  other  one.  Either  it  is 
meant  to  raise  the  same  point  as  the  other 
one  did,  or,  if  it  is  not,  it  assumes  such  a 
totally  different  aspect  that  really  this 
clause  would  almost  be  a  prohibition  to 
any  state  to  make  any  railway  rates.  Let 
us  look  at  the  amendment: — 

Neither  the  Commonwealth,  nor  any  state, 
nor  any  authority  constituted  by  the  Common- 
wealth or  by  any  state,  shall  make  any  law 
or  regulation  relating  to  railway  rates  with 
the  view  of  attracting  trade  to  the  ports  of  one 
state  as  against  the  ports  of  another. 

There  is  scarcely  a  rate  that  could  be 
made  on  a  railway  which  would  not  fall 
within  the  prohibition  of  this  amend- 
ment. 

Mr.  Higgins. — Do  you  say  that  all 
rates  are  made  with  the  view  of  attracting 
trade  to  ports  ? 

Mr.  BARTON.-— Every  rate  which  is 
made  on  a  railway  which  communicates 
directly  with  a  port  is  made  with  a  view 
to  attract  goods  to  that  port,  and  two 
ports  which  are  connected  by  a  railway 
attract  trade,  each  to  each,  by  that  line. 
What  is  there  in  this  clause  which  saves 
almost  any  rate  from  being  made  the  sub- 
ject of  an  inhibition  ?  What  I  am  saying 
now  is  said  in  order  that  my  honorable 
friend  may  have  an  opportunity  to  forward 
his  view.  We  have  been  sitting  some 
time,  and  shortly  it  will  be  a  proper  thing 
to  report  progress.  I  am  only  making 
these  few  remarks  now  in  order  to  put 
my  views  before  the  honorable  member, 
because  he  may  see  fit  to  give  this  clause 
some  form  which  might  deprive  it  of  the 
objections  I  have  to  it.  To  repeat  myself, 
lest  I  should  be    misunderstood,    let  me 


say  that  either  this  is  the  same  thing  in 
substance  which  we  negatived  this  morn- 
ing, in  which  case  it  is  rather  too  much  to 
ask  the  Convention  to  deal  with  it  now 
again,  or  else  it  is  a  totally  different  thing; 
and,  instead  of  being  a  clause  about 
derogating  from  freedom  of  trade  and 
commerce,  it  is  a  clause  which  might 
have  the  effect  of  causing  the  inhibi- 
tion of  almost  any  rates  we  could  de- 
vise. I  submit  we  shall  have  to  nega- 
tive the  amendment  in  this  form,  but  I 
have  spoken  in  order  to  enable  the  honor- 
able member  to  bring  forward  his  views 
to-morrow  in  a  form  which  will  be  accept- 
able to  the  Convention. 

Mr.  Higgins. — You  are  against  the 
fundamental  idea  of  stopping  differential 
rates  1 

Mr.  BARTON.— T  am  totally  against 
stopping  developmental  rates.  I  am  totally 
in  favour  of  preventing  any  rate  which 
wears  the  false  mask  of  a  developmental 
rate  from  being  used  for  the  purpose  of 
improperly  interfering  with  inter-state 
traffic. 

Mr.  Higgins. — You  limit  it  to  that. 
That  is  the  point  of  fundamental  differ- 
ence. 

Mr.  BARTON.— I  see  no  fundamental 
difference  unless  it  consists  in  this;  and  the 
remarks  of  Mr.  Trenwith  and  Mr.  Higgins' 
into'jection  lead  me  to  make  these  obser- 
vations. Mr.  Trenwith's  speech  rang 
with  the  idea  that  you  should  not  take 
trade  from  its  natural  channels.  Now,  I 
want  to  know  what  is  meant  by  the  natural 
channels  of  trade  1  If  you  give  advan- 
tages to  people  outside  your  borders  which 
amount  to  bonuses  as  against  your  own 
producers,  and  if,  in  addition  to  that,  in 
your  freight  rates  you  handicap  your  own 
producers  in  their  competition  with  out- 
side producers,  and  if  you  do  that  for  the 
purpose  of  taking  traffic  from  another 
colony,  will  anybody  tell  me  that  the 
channel  that  that  traffic  takes  is  its  proper 
natural  channel? 

Mr.  Trenwith. — Yes,  if  that  is  done  in 
answer  to  other  rates  as  low. 
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Mr.  BARTON. — There  may  be  some- 
thing in  that,  but  we  understand  that  it 
was  by  this  bonus  system  which  was 
adopted  by  Victoria  that  Victoria  got, 
and  means  to  hold,  this  trade,  and,  if  so, 
is  it  not  plain  that  the  undertaking  of 
that  system  called  forth  these  counter 
rates?  It  is  by  these  temptations  that 
this  trade  has  been  got  and  developed,  and 
it  is  by  the  continuance  of  the  system  that 
this  trade  is  hoped  to  be  retained. 

Sir  George  Turner. — You  started  the 
cutting  rates. 

Mr.  BARTON.— I  do  not  wish  to  act 
in  any  spirit  other  than  conciliatory 
towards  honorable  members,  but  the  re- 
marks I  have  just  made  were  prompted  by 
what  Mr.  Trenwith  said,  and  by  the  inter- 
jection of  Mr.  Higgins.  I  do  not  think 
that  traffic  is  going  in  its  natural  chan- 
nels when  it  is  attracted  into  those 
channels  by  giving  premiums  to  outsiders, 
and  handicapping  your  own  producers.  I 
am  not  in  favour  of  all  differential  rates. 
I  am  in  favour  of  the  principle  of  less 
rates  for  long  haulage.  You  cannot 
work  railwa}Ts  without  that. 

M.v.  Higgins. — We  are  all  in  favour  of 
that. 

Mr.  BARTON.— I  am  in  favour  of 
applying  that  principle  to  the  traffic  of  a 
railway  which  is  within  a  state's  own  bor- 
ders— which  begins  and  ends  in  that 
state.  But  I  express  this  qualification — 
that,  where  that  kind  of  rate  is  designed 
and  used  for  the  purpose  of  infringing  the 
proper  province  of  the  Commonwealth 
to  regulate  trade  and  intercourse  among 
the  states  themselves — inter-state  trade 
and  traffic — it  then  becomes  an  un- 
constitutional proceeding.  I  have  ex- 
pressed that  view  several  times,  and  I  hold 
that,  under  that  view,  this  amendment 
would  be  totally  unnecessary.  If  it  is 
intended  to  introduce  my  view  more 
extensive  than  that 

Mr.  Higgins. — It  is. 

Mr.  BARTON. — Then  it  is  intended  to 
introduce  a  view  which  deprives  the  state 
[Mr.  Barton. 


of  the  internal  regulation  of  its  own 
trade,  and  in  that  respect  I  will  have  to 
oppose  it,  root  and  branch. 

Sir  JOHN  FORREST  (Western  Aus- 
tralia).— I  very  much  regret  that  it  should 
be  found  necessary  to  discuss  this  matter 
at  such  length,  but,  of  course,  I  must 
make  allowance  for  diversity  of  interest 
causing  diversity  of  opinion.  We  have 
had  experience  of  that  during  this  Con- 
vention in  regard  to  the  rivers.  That  was 
a  pitched  battle  between  the  South  Aus- 
tralian and  the  New  South  Wales  repre- 
sentatives. Now  we  have  a  sort  of  pitched 
battle  betwreen  the  representatives  of  three 
of  the  colonies — South  Australia,  New 
South  Wales,  and  Victoria. 

Mr.  Higgins. — A  triangular  duel. 

Mr.  Reid. — They  have  been  living  on 
one  colony  for  a  long  time. 

Sir  JOHN  FORREST.— In  my  opinion, 
under  existing  conditions,  where  each 
state  is  practically,  for  all  purposes, 
a  sovereign  state,  and  has  entire 
management  of  its  own  affairs,  each 
state  has  a  right  to  its  own  trade.  I  think 
no  one  will  deny  that  each  state,  under 
existing  conditions,  has  an  absolute  right 
to  its  own  trade,  and  there  is  no  power 
that  I  know  of?  except  the  power  of  the 
House  of  Commons  at  liome,  which  can 
interfere  with  its  management  of  that 
trade.  But  I  agree  that  under  the  Fede- 
ration which  we  are  trying  to  bring  into 
existence  each  state  is  prepared  to  give 
way  to  some  extent,  in  order  to  have  the 
blessings  of  free  intercourse  between  the 
states,  which  it  is  believed  will  be  to  the 
advantage  of  the  people  of  the  whole  of 
Australia  generally.  Now,  it  seems  to  me 
that  this  discussion  might  be  very  much 
shortened  if  all  honorable  members  agreed 
to  fall  in  with  the  view  expressed  by  Sir 
George  Turner,  that  a  clause  should  be 
inserted  in  this  Bill  giving  absolute  power 
to  the  Commonwealth  to  step  in  in  any 
case  in  which  one  state  desired  to  monopo- 
lize its  own  trade  to  the  disadvantage  of 
another  state. 
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Mr.  Re n>.  —  Its  own  trade  1     I  thought 

you  said  it  had  a  right  to  develop  its  own 
trade. 

Sir  JOHN  FORREST.— I  said  it  has, 
under  existing  conditions  ;  but  at  the  same 
time,  what  is  desired  by  all  the  states, 
except  the  one  I  represent,  is  to  get  a  bit 
of  the  trade  of  another  state. 

Mr.  Retd.- — We  have  never  gone  for  it, 
and  precious  little  we  have  got  of  it. 

Sir  JOHN  FORREST.— Victoria  de- 
sires to  have  the  Riverina  trade. 

Mr.  Reid. — They  are  nibbling  all  round 
us,  but  we  do  not  seek  to  get  the  trade  of 
other  colonies. 

Sir  JOHN  FORREST.  —  Our  good 
friends  from  South  Australia  want  to 
take  in  every  part  of  Australia,  whether 
it  is  far  away  up  the  Darling  to  Bourke, 
over  to  Broken  Hill,  to  Coolgardie  in  the 
West,  or  down  in  Tasmania.  Those  enter- 
prising people  seem  to  desire  to  have  a 
share  of  all  the  trade.  Well,  we  all  ad- 
mire iheir  enterprise,  and  we  all  owe  them 
deep  debts  of  thanks  for  trying  to  serve 
their  own  interests  in  pushing  their  trade 
all  over  Australia,  doing  good  for  them- 
selves and  doing  good  to  others. 

Mr.  Gordon. — Especially  the  latter. 

Mr.  Symon. — You  will  not  allow  us  to 
do  good  to  you. 

Sir  JOHN  FORREST.— My  sense  of 
fair  play  revolts  at  the  idea  that,  after  we 
erect  this  Commonwealth,  any  state  should 
be  allowed  to  charge  less  on  its  railways 
to  the  people  of  a  neighbouring  state  than 
it  charges  to  its  own  people.  In  fact,  that 
seems  to  me,  even  without  federation,  to 
be  very  unfair. 

Mr.  Barton. — And  that  is  the  cause  of 
all  the  trouble. 

Sir  JOHN  FORREST.— That  position 
certainly  cannot  be  supported  by  any  good 
argument,  from  the  point  of  view  of  fair- 
ness, unless  we  regard  ourselves  as  states 
having  no  interest  in  one  another,  and 
only  concerned  each  in  the  development 
of  our  own  interests.  I  hope  that,  under 
federation,   that  state  of  affairs   will  not 


prevail.  In  fact,  I  could  not  bring  myself 
to  vote  for  any  proposal  by  which,  for 
example,  the  people  of  Victoria  could 
charge  the  people  of  New  South  Wales 
less  for  traffic  over  the  Victorian  railways 
than  they  charge  to  Victorians,  or  vice  versd. 
That  seems  to  me  a  proposal  for  which, 
under  any  circumstances,  even  if  we  were 
to  wreck  federation  over  it,  I  really  could 
not  vote. 

Mr.  Lyne. — Victoria  is  doing  that  now 
to  the  extent  of  61  per  cent. 

Sir  JOHN  FORREST.— Under  federa- 
tion she  will  have  to  give  it  up. 

Sir  George  Turner. — New  South  Wales 
is  doing  a  jolly  sight  worse,  as  I  will  tell 
you  presently. 

Sir  JOHN  FORREST.— Under  federa- 
tion, each  colony  will  have  to  submit  to 
the  rules  of  the  Commonwealth.  I  under- 
stand that  Sir  George  Turner  is  willing  to 
leave  this  matter  entirely  in  the  hands  of 
the  Commonwealth,  and  we  may  rest 
assured  that  the  Commonwealth  will  not 
tolerate  anything  of  that  sort.  My  prin- 
cipal object  in  rising  was  to  suggest  to  the 
leader  of  the  Convention  that  if  that  is 
considered  a  reasonable  proposal — that  the 
Commonwealth  should  have  power  to  deal 
with  any  state  which  was  acting  unfairly, 
in  the  opinion  of  the  Commonwealth,  to 
another  state — I  think  we  might  all  be 
satisfied. 

Mr.  BARTON.— I  have  explained  that 
that  is  really  a  power  given  under  the 
trade  and  commerce  clause. 

Mr.  Higgins. — But  you  differ  as  to  what 
is  unfair. 

Sir  JOHN  FORREST.— I  am  not  so 
sure  myself  about  it.  My  own  opinion  is 
that  where  a  state  has  certain  rights  to 
manage  its  own  business  in  its  own  way, 
unless  you  take  those  rights  away  from 
it  in  express  terms,  there  will  be  diffi- 
culty. I  hope  that  by  to-morrow  we 
will  be  able  to  come  to  a  conclu- 
sion on  this  question,  and  not  spend 
another  day  over  it,  very  interest- 
ing    and     very     important     though     it 
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is.  The  time  is  approaching  when  we 
will  have  to  turn  our  faces  homewards  in 
a  very  few  days,  and  I  think  that  if  those 
honorable  members  who  are  interested  in 
this  matter  will  come  together  and  frame 
a  clause,  general  in  its  terms,  whieh  can 
be  applied  as  the  circumstances  arise,  it 
might  be  better  than  any  express  provi- 
sion for  meeting  the  difficulty  at  the  pre- 
sent time. 

Mr.  REID  (New  South  Wales).— I 
hope  honorable  members,  in  thinking  this 
matter  over,  will  so  bear  this  in  mind — 
that  while  it  is  absolutely  right  that  the 
Commonwealth  should  have  power  to  see 
that,  as  regards  the  commerce  between 
the  states,  there  is  no  unfair  attempt  to 
draw  trade  from  one  state  into  another  ; 
that  so  long  as  the  state  has  its  sovereignty 
and  possesses  its  own  railways,  it  must  be 
left  absolutely  free  as  to  the  trade  of  its 
own  colony  within  its  own  boundaries,  and 
that  no  other  settlement  of  that  matter 
will  be  a  federal  settlement. 

Mr.  Isaacs. — Does  the  right  honorable 
gentleman  refer  to  the  trade  that  will 
naturally  flow  into  another  colony  ? 

Mr.  BARTON  (New  South  Wales).— 
Trade  cannot  flow  naturally  into  any 
place,  unless  there  are  the  men  in  existence 
there  to  supply  the  trade.  Trade  simply 
follows  the  direction  that  humanity  gives 
it.  In  order  that  there  may  be  a  little 
thought  over  the  state  of  things  that  has 
arisen,  I  beg  to  move,  Mr.  Chairman,  that 
you  report  progress,  and  ask  leave  to  sit 
again. 

The  motion  was  agreed  to. ' 

Progress  was  then  reported. 

THE  HON.  J.  N.  BRUNKER. 
Mr.  BRUNKER  (New  South  Wales).— 
Mr.  President,  I  should  like  to  relieve 
myself  of  a  deep  debt  of  gratitude  which 
I  feel  I  owe  to  the  members  of  this  Con- 
vention, for  the  kindness  conceded  to  me 
under  the  uncontrollable  circumstances 
which  prevented  my  attending  the  sittings 
before  to-day.  I  feel  I  cannot  find  words 
[Sir  John  Forrest. 


sufficient  to  express  to  members  of  this 
Convention  my  deep  sense  of  gratitude 
for  their  kindness  towards  me. 

EVENING  SITTINGS. 

Sir  GEORGE  TURNER  (Victoria).— 
Before  we  adjourn,  I  understand  there  is 
some  question  as  to  whether  we  shall  be 
sitting  at  night  next  week.  If  the  leader 
would  give  us  an  indication  now,  it  might 
be  of  assistance  to  honorable  members.  I 
am  anxious  to  know  when  the  Drafting 
Committee  are  likely  to  have  the  three 
days'  adjournment  which  has  been  spoken 
of,  because  there  is  a  desire  to  have  a  con- 
ference of  the  Premiers  during  those  days  ? 

Mr.  BARTON  (New  South  Wales).— 
The  position  is  this  :  After  we  have  gone 
through  the  clauses,  the  preamble,  and  the 
new  clauses,  I  shall,  before  the  recon- 
sideration of  the  clauses  comes  on,  ask 
that  a  print  be  made  of  the  Bill  as 
amended,  with  the  Drafting  Committee's 
amendments  as  so  far  made,  so  as 
to  enable  honorable  members  to  see 
the  work  done.  But  that  must  be 
done  concurrently  with  the  sittings. 
There  will  be  no  further  evening  sittings 
this  week  except  on  Thursday,  but  I 
think  there  will  have  to  be  evening 
sittings  next  week.  On  the  reconsidera- 
tion of  some  of  the  clauses  there  will  be 
debate,  particularly  in  reference  to  the 
clauses  relating  to  disagreements  between 
the  Houses.  On  these  latter  clauses  there 
is  sure  to  be  a  debate  of,  at  least,  a  couple 
of  days.  Taking  all  these  things  into  con- 
sideration, I  do  not  think  that  the  adjourn- 
ment to  which  Sir  George  Turner  has  re- 
ferred can,  under  any  circumstances,  be  ob- 
tained before  the  middle  of  next  week.  I 
should  think  it  much  more  likely  to  be  the 
end  of  the  week  before  there  can  be  an  ad- 
journment. But  I  shall  go  on  asking  foi 
evening  sittings,  at  any  rate,  on  Thursday 
and  Tuesday  nights  next ;  and,  if  special 
reason  arises,  I  will  ask  for  an  evening 
sitting  on  Wednesday. 

The  Convention  adjourned  at  nine  min- 
utes past  ten  o'clock  p.m 
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WEDNESDAY,    23rd  FEBRUARY, 
1898. 


Petition— Leave  of  Absence:  Mr.   Moore— State  of  Busi- 
ness— Commonwealth  of  Australia  Bill. 


The  President  took  the  chair  at  half- 
past  ten  o'clock  a.m. 

PETITION. 
Sir  GEORGE  TURNER  (Victoria).— I 
have  the  honour  to  present  a  petition 
from  various  banking  institutions  in  the 
colony  of  Victoria,  praying  that  the  Con- 
vention will  not  deprive  them  of  the  right 
of  appeal  to  the  Privy  Council.  I  beg  to 
move — 

That  the  petition  be  received  and  read. 

The  motion  was  agreed  to. 
The   Clerk  read  the   petition,  as  fol- 
lows : — 

To  the  Right  Honorable  the  President  and  the 
Members  of  the  Australian  Federal  Conven- 
tion, in  session  assembled. 

The  Petition  of  the  undersigned  Banking  Com- 
panies, trading  in  Victoria,  humbly  sheweth — 

1.  That  your  petitioners  have  had  under  con- 
sideration that  clause  in  the  Bill  now  before 
your  honorable  Convention  dealing  with  appeals 
from  decisions  of  the  local  courts,  and  are  of 
opinion  that  the  existing  right  of  appeal  to  the 
highest  court  in  the  empire  should  be  preserved. 

2.  That,  having  regard  to  the  extensive  and 
increasing  business  relations  between  Australia 
and  the  other  parts  of  the  empire,  as  well  as 
the  necessity  for  maintaining  confidence  in  Aus- 
tralian investments,  it  is  of  the  utmost  import- 
ance that  the  final  Court  of  Appeal  should  be 
the  Privy  Council,  so  as  to  insure  certainty 
and  uniformity  in  the  decision  of  all  mercantile 
and  other  questions  depending  on  principles  of 
law  common  to  the  empire. 

Your  petitioners,  therefore,  pray  that  your 
honorable  Convention  will  not  deprive  them  of 
this  right  of  appeal  to  Her  Majesty. 

And  your  petitioners  will  ever  pray,  &c. 

LEAVE  OF  ABSENCE. 

Sir  EDWARD  BRADDON  (Tasmania). 
• — I  beg  to  move — 

That  the  standing  orders  be  suspended,  in 
order  to  enable  a  motion  to  be  moved  without 
notic 


The  motion  I  wish  to  move  is  for  leave  of 
absence  to  be  granted  to  the  Hon.  William 
Moore,  who  is  too  ill  to  be  able  to  make  his 
appearance  in  the  Convention.  He  may 
not  be  able  to  attend  for  several  days 
owing  to  his  illness,  but  he  may  come 
back  to-day  or  to-morrow. 

The  motion  was  agreed  to. 

Sir  EDWARD  BRADDON  (Tasmania). 
— I  beg  to  move — 

That  seven  days'  leave  of  absence  be  granted 
to  the  Hon.  William  Moore  on  account  of  ill- 


The  motion  was  agreed  to. 

STATE  OF  BUSINESS. 

Mr.  BARTON  (New  South  Wales).— I 
should  like  to  draw  the  attention  of  the 
Convention  to  the  state  of  business.  I  am 
quite  sure  that  all  honorable  members  are 
with  me  in  desiring  that  the  business  of 
this  Convention  shall  be  expedited,  so  far 
as  that  can  be  done  without  sacrificing  the 
due  discussion  of  all  matters  coming  before 
us ;  and  it  occurs  to  me  that  perhaps  I  am 
not  asking  too  much  if  I  suggest  that  we 
might  all  engage  in  a  self-denying  ordi- 
nance in  one  respect  by  undertaking,  where 
arguments  have  been  previously  used  by 
ourselves,  not  to  repeat  them.  My  right 
honorable  friend  (Sir  George  Turner) 
shakes  his  head,  but  I  do  not  know  that 
that  is  an  effective  answer  to  what  I  am 
saying.  I  would  also  suggest  that  we 
might  say  to  ourselves  that  where  another 
honorable  member  has  put  an  argument 
which  we  may  have  a  desire  to  put,  and 
has  put  it  sufficiently  well,  we  should  not 
repeat  it. 

Sir  Joseph  Abbott. — It  may  not  satisfy 
the  gallery. 

Mr.  BARTON.— But  I  think  it  will 
satisfy  the  public  at  large  if  we  prevent  any 
undue  prolongation  of  our  discussions,  so 
long  as  we  discuss  fully  and  fairly  the 
matters  that  come  before  us.  There  is  a 
certain  notice  on  the  paper  which  I  may 
indicate  by  way  of  illustration,  that  will 
revive  the  whole  discussion  upon  railways, 
and  I  do  think  that  so  much  has  been  said 
on  both  sides  of   that    subject    that  we 
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might  very  well  so  manage  the  matter  as 
to  be  able  to  decide  any  question  of  that 
sort  to-day.  I  am  not  making  special 
reference  to  that  matter,  because  we  have 
yet  to  deal  with  new  clauses  and  with  the 
reconsideration  of  the  Bill.  All  I  say  is 
that  it  is  not  a  good  thing  for  the  Conven- 
tion that  we  should  have  too  many  night 
sittings.  I  did  hope  that  we  should 
get  through  the  business  of  the  Conven- 
tion without  any  night  sittings  at  all, 
but  we  have  had  to  begin  them.  I  ask 
that  we  may  so  manage  our  business  as 
not  to  require  an  unnecessary  number  of 
night  sittings  ;  and  I  think  that,  even  so, 
we  may  still  get  through  our  business 
during  the  next  fortnight.  I  think  with 
a  little  self-denial  all  round  we  shall  be 
able  to  do  that.  I  certainly  shall  not  ask 
from  any  honorable  member  what  I  am 
not  willing  to  do  myself. 

COMMONWEALTH  OF  AUSTRALIA 
BILL. 

The  Convention  resolved  itself  into 
committee  of  the  whole  for  the  further 
consideration  of  the  Commonwealth  of 
Australia  Bill. 

Discussion  (adjourned  from  the  previous 
day)  was  resumed  on  Mr.  Barton's  pro- 
posed clause  95a  (in  substitution  for 
clause  95),  which  was  as  follows  : — 

The  Commonwealth  shall  not  give  preference, 
by  any  law  or  regulation  of  commerce  or  re- 
venue, to  one  state  or  any  part  thereof  over 
another  state  or  any  part  thereof  ; 

and  on  Mr.  Higgins'  proposed  addition 
thereto,  as  follows  : — 

Neither  the  Commonwealth,  nor  any  state, 
nor  any  authority  constituted  by  the  Common- 
wealth or  by  any  state,  shall  make  any  law  or 
regulation  relating  to  railway  rates  with  the 
view  of  attracting  trade  to  ports  of  one  state 
as  against  ports  of  another. 

Question  -  That  the  words  proposed  to 
be  added  to  the  clause  be  so  added — put. 

The  committee  divided — 

Ayes  ...  ...  ...     18 

Noes  ...  ...  ...     15 


Majority  for   Mr.    Higgins 
amendment 
[Mr.  Barton. 


US') 


Ayes. 
Abbott,  Sir  J.  P.  Henry,  J. 

Carruthers,  J.  H.  Holder,  F.  W. 

Cockburn,  Dr.  J.  A.       Howe,  J.  H. 
Deakin,  A.  Kingston,  C.  C. 

Dobson,  H.  Lee  Steere,  Sir  J.  G. 

Douglas,  A.  Quick,  Dr.  J. 

Forrest,  Sir  J.  Solomon,  V.  L. 

Glynn,  P.  M. 

Gordon,  J.  H.  Teller. 

Hackett,  J.  W.  Higgins,  H.  B. 

Noes. 
Braddon,  Sir  E.  N.  C.     O'Connor,  R.  E. 
Briggs,  H.  Reid,  G.  H. 

Brown,  N.  J.  Syinon,  J.  H. 

Brunker,  J.  N.  Turner,  SirG. 

Hassell,  A.  Y.  Venn,  H.  W. 

Isaacs,  I.  A.  Wise,  B.  R. 

Lewis,  N.  E.  Teller. 

McMillan,  W.  Barton,  E. 

Question  so  resolved  in  the  affirmative. 

Mr.  REID  (New  South  Wales).— I  have 
an  amendment  to  propose  as  an  addition 
to  Mr.  Barton's  proposed  clause. 

The  CHAIRMAN.— The  position  now 
is  that  nothing  has  been  inserted  in  the 
Bill  in  place  of  clause  95;  all  we  have 
done  is  to  amend  the  proposed  new  clause, 
and  the  question  before  the  committee  is 
that  the  proposed  new  clause  as  amended 
be  inserted  in  the  Bill.  Upon  that  motion 
I  understand  that  an  amendment  is  to  be 
moved  by  Mr.  Reid. 

Sir  John  Forrest.  —  Although  I 
voted 

Mr.  REID  (New  South  Wales).— I 
believe  that,  as  a  matter  of  courtesy,  I  am 
allowed  to  write  out  an  amendment.  I  am 
really  in  possession  of  the  Chair. 

Sir  John  Forrest. — You  propose  to 
make  an  addition  to  the  clause ;  I  wish  to 
amend  it. 

Mr.  REID. — Then,  in  that  case,  I  will 
give  way  to  you. 

The  CHAIRMAN.  —  No  amendment 
can  be  made  in  the  words  that  have  been 
agreed  to. 

Mi*.  REID. — I  beg  to  move  that  the 
following  words  be  added  to  the  clause  as 
amended  : — 

But  nothing  in  this  Constitution  shall  be 
taken  to  interfere  with  the  power  of  any  state 
or  authority  constituted  by  a  state  to  arrange 
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rates  upon  lines  of  railway  so  as  to  secure  pay- 
ment of  working  expenses  and  interest  on  the 
cost  of  construction. 

Mr.  Isaacs. — That  is  quite  necessary 
now, 

Mr.  REID.— We  will  get  a  straight 
vote  on  this,  and  see  what  honorable 
members  menu. 

Mr.  GORDON  (South  Australia).— In  a 
few  words  I  desire  to  state  what  I  intend 
to  do.  I  shall  vote  against  the  whole 
clause,  with  a  view  of  supporting  the  pro- 
posal of  which  the  Right  Hon.  Sir  George 
Turner  has  given  notice,  and  which  ap- 
pears to  me  to  meet  the  whole  case  better 
than  any  of  the  propositions  before  the 
Convention. 

Mr.  SYMON  (South  Australia).— It  is 
a  great  pity  that  we  have  added  Mr. 
Higgins'  amendment  to  the  clause. 

The  CHAIRMAN.— Honorable  mem- 
bers cannot  go  back  upon  or  comment 
upon  former  decisions. 

Mr.  SYMON. — I  am  only  giving  a  rea- 
son for  the  course  I  intend  to  take.  The 
first  part  of  the  amended  clause  inserts 
in  the  Constitution  a  prohibition  which 
seems  to  be  absolutely  necessary.  I  quite 
appreciate  what  my  honorable  friend  (Mr. 
Gordon)  has  said,  but  we  cannot  vote 
against  the  whole  clause.  We  should  be 
stultifying  ourselves  by  doing  so,  and  in 
addition  to  that  we  should  be  flying  in 
the  face  of  the  provision  already  in  the 
Constitution  that  the  Federal  Parliament 
is  to  have  power  to  make  laws  and  regula- 
tions dealing  with  trade  and  commerce. 
Unless  we  put  in  this  prohibition  against 
preferences  on  the  part  of  the  Common- 
wealth, it  will  be  competent  for  the  Com- 
monwealth to  give  preferences.  The 
Right  Hon.  Sir  George  Turner's  amend- 
ment deals  with  the  matter  from  the 
point  of  view  he  indicated  last  night. 

An  Honorable  Member.  —  He  was 
fighting  against  the  same  thing  all  day. 

Mr.  SYMON. — He  may  have  been.  I 
do  not  care  whether  a  man  has  been 
fighting  against  a  thing   all   day    or   all 


the  week  if  at  the  finish  he  submits  some- 
thing that  is  worthy  of  consideration,  it  is 
our  duty  to  consider  it.  It  Mould  have 
been  better  if  the  matter  had  been  post- 
poned yesterday  evening,  with  a  view  to 
Sir  George  Turner,  with  the  assistance 
of  his  Attorney-General,  preparing  some 
amendment  that  would  solve  this  problem 
or  cut  this  Gordian  knot.  We  should 
have  been  more  likely  to  produce  satisfac- 
tion by  dealing  with  the  question  in  that 
way  than  by  making  the  addition  that 
has  been  made  to  the  clause.  I  should 
have  been  glad  to  consider  the  Hon.  Mr. 
Higgins'  amendment  from  a  different 
point  of  view,  but  for  the  reasons  I  have 
given.  I  do  not  see  how  I  can  vote 
against  the  whole  clause,  and  I  hope  that 
some  means  will  be  adopted  to  enable  us 
to  consider  Sir  George  Turner's  suggestion, 
with  a  view  of  arriving  at  a  reasonable 
and  complete  solution. 

Mr.  DEAKIN  (Victoria).— I  address 
nryself  to  this  question,  for  the  first  time, 
and  with  the  greatest  reluctance,  partly 
because  I  have  entertained  an  opinion  dif- 
ferent from  that  of  some  other  representa- 
tives of  Victoria,  for  whose  judgment  on 
these  matters  I  have  a  great  regard,  and 
partly  because  I  have  failed  to  see  that 
the  Convention  had  come  to  any  such 
specific  issue  as  demanded  any  contri- 
bution. I  have  striven  throughout  the 
whole  of  our  sittings  not  to  speak,  save 
under  necessity,  and  now  rise  only  to 
state,  in  a  very  few  words,  what  ap- 
pears to  be  the  position.  In  the  first 
place,  I  gave  the  vote  just  recorded  de- 
liberately, a  similar  vote  yesterday,  and 
will  give  it  again  on  every  opportunity 
afforded  to  me.  One  need  not  refer  to 
the  difference  of  opinion  as  to  how  far  the 
words  which  Mr.  Higgins  has  used  are 
capable  of  one  or  other  of  the  interpreta- 
tions given  to  them,  because  yesterday 
we  had  a  statement  from  him  of  what 
is  intended  to  be  implied  by  the  amend- 
ment. He  expressed  his  willingness  to 
leave  himself,  beyond  the  assertion  of 
the  principle,  entirely  in  the  hands  of  the 
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Drafting  Committee  as  to  the  form  of 
expression  which  should  be  given  to  it 
after  the  Convention  had  approved  it. 
What  Mr.  Higgins  said  yesterday  evening 
was  this : — 

I  do  not  profess  to  be  the  draftsman  of  the 
Bill,  and  I  ask  the  Convention  to  allow  a  divi- 
sion to  be  taken  on  the  merits  of  this  question, 
the  substantial  question  being  as  to  whether  we 
shall  be  so  far  federal  as  to  insist  that  unfair 
differential  rates  —  unreasonable  differential 
rates — rates  which  are  not  merely  develop- 
mental, shall  be  prohibited  by  this  Bill,  or, 
rather,  that  it  shall  be  left  to  the  Inter- State 
Commission  to  say  whether  those  rates  come 
within  the  unfair  category  or  not.  I  appeal  to 
honorable  members  to  vote  on  the  substantial 
question,  because  we  shall  be  able,  in  the  event 
of  my  amendment  being  passed,  to  trust  to  the 
skill  and  far-sightedness  of  the  Drafting  Com- 
mittee. 

That  is  a  clear  intimation  of  what  the 
honorable  member's  intention  was. 

Mr.  Barton. — How  can  the  Drafting 
Committee  alter  the  policy  of  this  amend- 
ment 1 

Mr.  DEAKIN. — They  are  not  asked  to 
do  so. 

Mr.  SYMON  (South  Australia).— I  rise 
to  order.  I  was  called  to  order  for  refer- 
ring incidentally  to  Mr.  Higgins'  amend- 
ment, and  the  honorable  member  is  appa- 
rently discussing  the  whole  merits  of  that 
proposal. 

The  CHAIRMAN.— I  have  given  a  rul- 
ing, and  I  think  that,  in  the  interests  of 
finality,  it  ought  to  be  obeyed — that  is, 
that  we  ought  not  to  re-open  questions  that 
have  been  decided.  No  doubt  the  honor- 
able member  is  quite  in  order  in  alluding 
to  former  debates  and  decisions  to  illustrate 
the  arguments  he  is  adducing,  but  he  must 
not  rediscuss  the  question. 

Mr.  DEAKIN  (Victoria).— It  is  not  my 
intention  to  do  so.  I  have  simply  sought 
to  state  the  position,  and  now  propose  to 
discuss  the  further  amendment  submitted 
by  Mr.  Reid.  We  have  said  in  addition 
to  the  declaration  that  "  The  Common- 
wealth shall  not  give  preference,  by  any 
law  or  regulation  of  commerce  or  revenue, 
to  one  state  or  any  part  thereof  over 
[Mr.   Dealcin. 


another  state  or  part  thereof,"  that 
"Neither  the  Commonwealth,  nor  any 
state,  nor  any  authority  constituted  by 
the  Commonwealth  or  by  any  state,  shall 
make  any  law  or  regulation  relating  to 
railway  rates  with  a  view  of  attracting 
trade  to  ports  of  one  state  as  against 
ports  of  another."  The  intention  of  that 
is,  while  leaving  all  developmental  rates 
directly  under  the  control  of  the  state  in 
which  they  are  imposed,  to  prevent  under 
cover  of  such  rates  a  war  of  rates  really 
designed  to  be  preferential. 

Mr.  Barton. — I  hope  the  honorable 
member  does  not  think  it  is  within  the 
province  of  the  Drafting  Committee  so  to 
read  the  debates  as  to  carry  out  the  in- 
tentions of  an  honorable  member  without 
regard  to  the  words  of  his  motion. 

Mr.  DEAKIN.— I  will  not  reply  to 
that  interjection,  desiring  to  conclude. 
The  position  we  now  find  ourselves 
in  is  this  :  We  have  said  that  the  Com- 
monwealth shall  not  give  preferences, 
that  neither  the  states  nor  the  Common- 
wealth shall  impose  what  are  practically 
preferential  rates,  that  is,  rates  that  are 
competitive  and  not  merely  developmental, 
and  now  we  are  asked  to  add  another  pro- 
viso, to  the  effect  that  this  shall  not  be 
taken  to  prohibit  any  state  from  making- 
such  charges  upon  its  railway  system  as 
may  be  required  to  pay  working  expenses 
and  interest  upon  the  cost  of  construction. 
The  object  of  that,  apparently,  is  to  nega- 
tive the  provisions  we  have  already  made, 
but  I  have  my  doubts  as  to  whether 
the  amendment  would  have  that  effect. 
I  have  my  doubts,  after  listening  to  it 
as  read,  whether  it  would  interfere  at  all 
with  what  we  have  carried.  In  any  case 
this  appears  to  be  an  unsuitable  and  im- 
proper place  in  which  to  introduce  any 
such  amendment.  It  is  not  intended  to 
complete  the  clause  or  the  sense  of  the 
clause  in  any  way.  The  proposal  just 
accepted  by  the  Convention  does  not 
imply  anything  necessarily  antagonistic  to 
this  amendment,  for  all  that  is  aimed  at  is 
to  prevent  unfair  rates — rates  which  under 
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cover  of  being  developmental  have  a  dis- 
tinctly anti-federa]  purpose,  and  that  is 
a  reasonable  thing  for  the  Convention  to 
do.  I,  as  one  who  has  consistently  advo- 
cated since  the  Convention  first  met  the 
federalization  of  the  whole  of  the  railways, 
feel  bound  to  adopt  this  as  the  furthest 
point  to  which  it  is  possible  to  go  now  with- 
out interfering  with  the  management  by 
each  state  of  its  own  railways.  The  clause, 
as  it  stands,  need  not,  and  will  not,  in- 
volve any  interference  with  the  manage- 
ment by  each  state  of  its  own  railways  so 
far  as  its  capacity  to  render  them  payable  is 
concerned,  unless  under  that  pretence  rates 
are  imposed  the  object  of  which  is  to  deprive 
some  other  state  of  traffic  that  would 
otherwise  be  attracted  to  it.  I  have  the 
misfortune  not  to  agree  with  my  honor- 
able friend  (Mr.  Isaacs)  in  regard  to  the 
position  of  Victoria.  I  believe  the  Bill,  as 
it  stands,  contains  provisions  of  the  most 
serious  import  to  this  colony,  and  regard 
this  amendment  as  a  means  that  is  offered 
to  us  of  mitigating  a  threatened  injury. 

Mr.  BARTON  (New  South  Wales).— I 
am  very  much  inclined,  if  the  clause  re- 
mains as  amended,  to  vote  against  it.  I 
am  disposed  to  vote  for  the  Ilight  Hon. 
Mr.  Reid's  amendment,  but  even  if  that 
addition  is  made  to  the  clause  I  do  not 
think  it  will  satisfy  me.  The  reason  why 
I  am  inclined  to  vote  against  the  clause  as 
amended  is  this :  The  first  part  of  the 
clause,  the  part  which  I  drew,  is  a 
prohibition  upon  the  Commonwealth 
against  giving  preference  by  any  law 
or  regulation  of  commerce  or  revenue 
to  one  state  or  any  part  thereof  over 
another  state  or  any  part  thereof. 
The  addition  is  this.  There  is  a  prohibi- 
tion not  only  upon  the  Commonwealth 
but  upon  the  states,  and  upon  authorities 
constituted  by  the  Commonwealth  or  by 
the  states,  preventing  them  from  making 
rates  with  a  view  to  attracting  trade  to 
the  ports  of  one  state  from  the  ports  of 
another.  I  cannot  understand  how  the 
passage  quoted  from  the  speech  of  the 
honorable  member  (Mr.  Higgins)  can  be 


reconciled  With  the  words  of  his  amend- 
ment. The  purport  of  this  provision  is  not 
to  prohibit  fair  developmental  rates.  If 
words  mean  anything,  its  purport  is  that 
there  shall  be  carried  out  by  the  Common- 
wealth and  by  every  state  some  sort  of 
arrangement  by  which  points  of  equidis- 
tance between  rival  railway  lines  shall  be 
established,  and  the  rates  shall  be  fixed 
in  such  a  way  that  no  particle  of  traffic 
can  pass  those  points  in  its  passage  to  a 
port.  I  do  not  care  what  my  honorable 
friend  meant  by  his  speech  ;  that  is  the 
meaning  of  the  amendment.  Supposing 
this  matter,  as  has  been  suggested,  were 
left  to  the  Drafting  Committee,  all  it  could 
do  would  be  to  loyally  give  effect  to  the 
sense  of  the  amendment.  The  committee 
could  not  alter  it. 

Mr.  Higgins. — I  am  afraid  that  several 
honorable  members  differ  from  you  as  to 
the  meaning  of  the  amendment. 

Mr.  BARTON.— I  am  prepared  for 
that,  but  I  am  expressing  my  own  views 
about  the  matter.  To  me  the  meaning  of 
the  amendment^seems  perfectly  clear.  It 
is  a  prohibition  against  the  framing  of 
rates  with  a  view  to  attracting  trade  to 
the  ports  of  one  state  from  the  ports  of 
another,  and  to  my  mind  that  prohibi- 
tion can  be  reasonably  satisfied  only  by 
fixing  equidistant  points.  If  an  arrange- 
ment is  to  be  made  in  any  other  way, 
in  what  way  is  it  to  be  made  1  In  what 
way  does  the  amendment  indicate  that 
developmental  rates  are  to  be  allowed,  and 
preferential  rates  prevented  ?  It  was 
clear  enough,  under  the  clause  relating  to 
trade  and  commerce,  that  preferential 
rates  were  to  be  prevented,  and  develop- 
mental rates  allowed.  Now  we  have  this 
qualification  placed  upon  the  clause  as  I 
moved  it.  The  difference  which  it  makes, 
in  addition  to  what  I  have  already 
pointed  out,  will  be  a  very  serious  one. 
The  first  part  of  the  clause  says  that 
"The  Commonwealth  shall  not  give  pre- 
ference," and  so  on.  Honorable  members 
will  find  there  a  clearly-expressed  pro- 
hibition  of   any  preference    being   given 


1360 


Commonwealth  of  [23  Feb.,1  898.1 


Australia  Bill. 


Then  there  is  the  addition  preventing  the 
Commonwealth  from  making  any  law  or 
regulation  with  regard  to  railway  rates  to 
attract  trade  from  the  ports  of  one  state 
to  the  ports  of  another.  That  means  that 
preferences  being  already  prohibited  in  the 
earlier  part  of  the  clause,  something  else  is 
to  be  prohibited  which  is  not  a  preference. 

Mr.  Deakin. — Something  which  is  not 
upon  the  surface  a  preference. 

Mr.  BARTON.— Something  which  is  not 
a  preference  at  all.  If  we  are  not  to  be 
ensnared  in  some  bewilderment  of  words, 
it  must  be  agreed  that  there  is  a  clear  pro- 
hibition of  a  preference  so  far  as  the  Com- 
monwealth is  concerned  in  the  first  part  of 
the  clause,  and  that  the  second  part  of  the 
clause  prohibits  something  which  is  not  a 
preference.  I  challenge  any  lawyer  or 
any  honorable  member  who  pays  respect 
to  the  English  language  to  deny  that. 

Mr.  Isaacs. — Before  the  honorable  and 
learned  member  goes  further,  I  would  ask 
him  if,  independently  of  that,  there  is  any 
power  elsewhere  in  the  Constitution  allow- 
ing the  Commonwealth  toanake  laws  with 
regard  to  railway  rates? 

Mr.  BARTON. — There  is  no  power  to 
make  railway  rates ;  but  in  the  clause 
giving  the  power  to  regulate  trade  and 
commerce  there  is  the  power  to  prohibit 
what  is  bad.  It  is  quite  possible  that 
this  provision  may  give  an  implied  power 
to  make  rates,  but  that  would  be  still 
further  from  the  intention  of  the  honor- 
able member  (Mr.  Higgins). 

Mr.  Higgins.  —  The  honorable  and 
learned  member  has  forgotten  that  the 
Federal  Parliament  has  power  to  take 
over  the  railways  with  the  consent  of  the 
states. 

Mr.  BARTON.— Yes  ;  but  my  honor- 
able friend  cannot  call  that  to  his  aid, 
because  he  cannot  call  this  general  pro- 
vision to  the  aid  of  a  merely  permissive 
one. 

Mr   Higgins. — That  is  no  answer  at  all. 

Mr.    BARTON.— Yes,  it    is.     The  hon- 
orable member    is    aiming  at    something 
beyond    the    permi.^ive    power   given   in 
[Mr.  Bartoh. 


clause  52.  The  addition  of  my  honorable 
friend  being  limited  to  a  prohibition  of 
railway  rates  which  may  attract  trade  to 
the  ports  of  one  state  from  the  ports  of 
another,  the  necessary  implication  is  that 
similar  rates  are  permitted  in  regard  to 
river  carriage  and  every  species  of  inland 
carriage  apart  from  railways.  Taking  all 
these  things  into  consideration,  I  should 
like  to  know  if  my  honorable  friend 
meant  his  amendment  ?  The  Common- 
wealth is  impliedly  allowed  to  prohibit 
rates  which  are  not  preferential — that  is, 
a  consequence  of  the  amendment — but  in 
regard  to  traffic  which  is  not  the  subject 
of  railway  rates,  there  is  an  implied  allow- 
ance of  that  which  my  honorable  friend 
prohibits  in  respect  to  railway  traffic. 
That  being  so,  the  clause,  as  amended, 
would  be  an  utterly  ridiculous  clause 
to  stand  in  any  Constitution.  So  far  as 
the  amendment  of  the  Premier  of  New 
South  Wales  is  concerned,  it  may  better 
the  clause  a  little,  and  I  shall,  therefore, 
vote  for  it.  The  clause,  as  it  would  stand 
without  that  amendment,  would  make  it 
impossible  for  any  state  to  control  its 
railways  in  such  a  way  as  to  frame  a 
reasonable  tariff.  It  would  be  impossible, 
this  being  a  qualification  upon  the  early 
part  of  the  clause,  for  a  state  to  frame  non- 
preferential  rates  with  any  certainty  that 
the  Commonwealth  would  allow  them 
This  interference  which  is  sanctioned  by 
the  clause  as  amended  would  go  to  this 
extent,  that  any  state  in  attempting  to 
frame  a  railway  tariff  would  be  constantly 
hampered  by  the  knowledge  that,  even 
though  it  might  not  be  seeking  a  prefer- 
ence, its  rates  might  be  overruled  by  the 
Commonwealth.  That  would  be  intoler- 
able to  every  state  in  the  Union.  I  think 
the  clause  should  be  guarded  by  some 
provision  which  will  make  it  clear  that  it 
is  not  intended  to  deprive  the  states  of 
the  opportunity  to  earn  the  expenses  of 
railway  management  and  the  interest  upon 
railway  construction. 

Mr.  Isaacs.  —  The  states  wTould  never  be 
safe  from  applications  for  injunction*. 
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Mr.  BARTON. —Yes,  and  even  with 
the  addition  of  the  amendment  of  the 
Premier  of  New  South  Wales,  the  clause 
will  be  prolific  of  lawsuits.  There  will 
be  dozens  of  applications  to  the  Federal 
High  Court. 

Mr.  Symon. — Instead  of  one  High  Court, 
we  shall  want  two  or  three. 

Mr.  BARTON.— Yes.  We  should  have 
to  go  back  upon  our  work,  and  arrange 
for  the  appointment  of  twelve  Judges  and 
a  Chief  Justice,  instead  of  three  and  a 
Chief  Justice.  A  clause  of  this  kind  as 
it  stands  is  eminently  open  to  misunder- 
standing, and  entirely  misleading.  I  am 
sure  that  the  honorable  member  (Mr. 
Higgins)  does  not  want  to  be  the  author 
of  a  misleading  provision,  and  I  hope  that 
something  will  be  done  to  prevent  any 
provision  from  getting  into  the  Constitu- 
tion which  will  be  such  a  fruitful  cause  of 
uncertainty  and  confusion,  of  financial 
injury  and  litigation. 

The  CHAIRMAN.— I  would  point  out 
to  the  committee  that  the  question  now 
before  us  is  the  addition  of  the  words  pro- 
posed by  the  Premier  of  New  South  Wales. 
Perhaps  we  had  better  get  rid  of  this 
amendmeut  before  we  discuss  the  whole 
clause. 

Mr.  REID  (New  South  Wales).— I  was 
going  to  say,  with  reference  to  my  amend- 
ment, that  I  only  justify  it  because  of 
the  words  which  have  already  been  inserted 
in  the  clause.  I  feel  it  absolutely  neces- 
sary that,  if  the  words  which  have  been 
added  to  the  clause  are  to  remain  in  it,  my 
amendment  should  be  carried,  and  for 
obvious  reasons.  I  do  not  think  any 
honorable  member  can  wish  that  the 
lines  of  railway  which  have  been  developed 
in  the  separate  existence  of  the  states 
should  be  so  interfered  with  as  to  practi- 
cally throw  them  upon  the  hands  of  the 
states.  Of  course  I  am  only  warranted,  in 
one  sense,  in  representing  the  interests  of 
New  South  Wales  in  this  matter,  but  the 
provision  is  of  general  application  to  all 
the  states  upon  the  mainland  which  have 
lines  of  railway,  though  the  case  of  New 
[86] 


South  Wales  is  a  particularly  hard  one. 
Although  it  has  been  stated  over  and 
over  again  by  my  honorable  friends  op- 
posite that  Melbourne  is  the  natural  port 
for  the  Riverina  trade,  we  must  not  forget 
that  heavy  duties  were  put  upon  the  live 
stock  of  Riverina  to  prevent  it  from  being 
sent  to  its  natural  port,  and  that  heavy 
duties  were  put  upon  agricultural  produce 
to  prevent  the  farmers  of  Riverina  from 
sending  their  wheat  to  their  natural  port. 
Since  Victoria  shut  her  doors  in  this  way 
upon  the  producers  of  Riverina,  and  pre- 
vented them  from  getting  to  their  natural 
market,  it  was  only  common  justice  to  the 
settlers  in  this  rich  tract  of  country  that 
the  New  South  Wales  Government  should 
come  to  their  rescue,  and  make  railways 
to  enable  them  to  get  their  produce  to 
Sydney.  This  was  a  necessity  that  was 
thrust  upon  us.  We  did  not  create  ob- 
stacles to  prevent  the  wheat  and  live 
stock  of  Riverina  from  going  to  its  natural 
market,  and  it  is  almost  too  much  now  to 
hear  people  like  the  honorable  member 
(Mr.  Trenwith)  talking  so  glibly  about 
Melbourne  being  the  natural  port  of 
Riverina.  The  development  of  the  rich 
agricultural  areas  of  Riverina  was  blasted 
by  the  policy  adopted  by  Victoria  in 
shutting  her  doors  against  their  produce. 

Mr.  Carruthers. — Not  blasted  ;  they 
could  not  blast  it,  although  they  tried  to 
do  so. 

Mr.  REID. — My  honorable  friend  is 
quite  right.  I  want  to  point  out  that,  in 
common  fairness,  the  New  South  Wales 
Government  had  to  come  to  the  rescue  of 
these  settlers  and  make  railways  into 
Riverina  in  order  to  give  the  people  there 
a  market.  We,  having  been  forced  into 
that  position,  I  ask  the  Convention  if,  in 
common  honesty,  any  provision  should  be 
put  into  the  Constitution  to  prevent  us 
from  imposing  such  rates  as  will  pay  for 
the  grease  upon  the  axles  of  the  railway 
trucks  ? 

Sir  John  Forrkst. — What  about  free- 
dom of  trade  and  intercourse  throughout 
the  Commonwealth? 


1362 


Commonwealth  of 


[23  Feb.,  1898.] 


Australia,  Bill. 


Mr.  REID. — Surely  the  Convention  is 
not  going  to  throw  railways  like  these 
upon  our  hands  without  giving  us  the 
power  to  run  them  in  such  a  way  as  will 
pay  working  expenses  and  interest  upon 
the  cost  of  construction. 

Sir  John  Foreest. — But  this  is  a  mag- 
nificent country. 

Mr.  REID. — That  is  why  the  railways 
went  there.  My  right  honorable  friend 
has  a  magnificent  country,  but  he  had  to 
ask  for  special  terms  for  it  a  day  or  two 
ago.  Now  I  want  special  terms  for  the 
railways  of  Riverina. 

Sir  John  Forrest. — We  will  give  you 
five  years. 

Mr.  REID. — That  seems  to  be  a  favorite 
period  with  the  members  of  the  Conven- 
tion, but  five  years  would  not  mean  much 
in  the  history  of  a  line  of  railway.  I  am 
absolutely  in  favour  of  extending  freedom 
of  trade  as  far  as  possible.  More  than  that, 
I  point  to  what  I  have  done  already  as  an 
earnest  that  I  am  sincere  in  this  respect. 
Bat  when  I  have  to  deal  with  the  existing 
state  of  things,  with  the  property  belong- 
ing to  the  state,  I  have  to  some  extent  to 
see  that  that  property  does  not  go  to 
wreck  and  ruin.  I  am  bound  to  do  that, 
and  I  do  not  care  whether  the  railways 
are  in  Victoria,  New  South  Wales,  or 
South  Australia.  The  Riverina  Railway, 
when  it  was  constructed,  was  also  in  this 
position.  In  1887  a  duty  on  wheat  was 
imposed  by  South  Australia,  and  even  al- 
though the  rivers  were  snagged  to  enable 
South  Australian  enterprise  to  use  those 
rivers,  to  carry  on  our  trade,  our  farmers 
found  that,  when  they  sent  their  wheat 
down  to  South  Australia,  the  door  was 
shut  in  their  faces. 

Sir  John  Forrest. — Shame  ! 

Mr.  REID. — I  do  not  say  it  is  a  shame, 
but  those  railways  were  absolutely  neces- 
sary under  such  circumstances  in  order  to 
find  a  market  for  our  settlers.  I  am  no 
opponent  of  the  freest  commercial  enter- 
prise, so  long  as  the  Commonwealth — and 
then  it  would  not  be  the  Commonwealth, 
but  New  South  Wales,  because  we  should 
[Mr.  Beirl 


have  to  provide  40  per  cent,  of  the  money 
— but  so  long  as  the  Commonwealth  would 
come  in  and  make  up  the  loss  which 
would  be  inflicted  under  this  provision 
of  Mr.  Higgins',  I  am  quite  willing  to 
have  trade  and  intercourse  on  our  railways 
as  free  as  possible.  But  unless  the  Com- 
monwealth takes  the  railways  over  it  is 
impossible  to  do  justice  to  our  railways 
unless  we  are  allowed  freedom  of  manage- 
ment, at  any  rate,  up  to  the  point  at  which 
we  can  pay  the  interest  and  working  ex- 
penses. Unless  we  can  do  that,  the  hon- 
orable member,  by  his  amendment,  is 
practically  taking  the  property  of  the 
state,  and  making  it  worthless.  I  am 
afraid  I  cannot  be  a  party  to  that, 
although  I  am  quite  in  favour  of  the 
freest  play  of  trade  throughout  the  Com- 
monwealth. 

Sir  JOSEPH  ABBOTT  (New  South 
Wales). — I  would  like  to  point  out  that  I 
am  one  of  those  who  believe  the  drift  of 
trade  ought  to  be  towards  its  natural  out- 
let. In  the  votes  I  have  hitherto  given  on 
this  Bill  wTith  regard  to  the  rivers,  and  now 
with  regard  to  the  railways,  I  have  always 
had  the  object  of  allowing  that  state  of 
things  to  exist.  By  the  clause  proposed  by 
Mr.  Barton  dealing  with  preferential  rates 
the  Commonwealth  would  not  have  the 
power  to  interfere  with  these  railway 
rates,  but  the  states  would  be  allowed  to 
do  so.  Under  these  circumstances,  al- 
though we  have  built  this  railway  into 
Riverina,  if  Victoria  were  content  to  allow 
the  trade  which  belongs  to  her  to  flow 
from  Riverina  by  her  railways,  I  would 
not  object  to  any  concession  she  might 
give  to  our  people  in  that  part  of  the 
country  as  against  her  own  people.  But 
she  is  not  content  with  that.  By  her 
railway  system  she  has  endeavoured  to 
annex  nearly  the  whole  of  our  territory  in 
the  western  and  central  divisions  of  New 
South  Wales.  The  map  which  was  laid 
on  the  'table  in  Adelaide  shows  that 
over  an  area  extending  from  a  line  about 
30  or  40  miles  north  of  the  Murray,  south 
of  the  Murrumbidgee  River,  right  away  up 
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to  the  Queensland  border,  and  up  to  the 
head  of  navigation  atWalgett,  1,250  miles 
from  the  Murray  River,  the  Victorian  Go- 
vernment are  prepared  to  give  concessions 
generally  of  40  per  cent.,  and  on  large 
clips  61  per  cent.,  as  against  her  own 
people.  If  we  pass  the  clause  submitted 
by  Mr.  Barton,  and  nothing  else,  the  Com- 
monwealth could  not  allow  that  state  of 
things  to  exist,  but  the  states  themselves 
could.  I  will  object  to  give  any  such 
power  to  the  states.  All  that  Mr.  Reid 
has  said  with  regard  to  the  construc- 
tion of  railways  into  Riverina  is  absolutely 
true.  We  were  forced  to  construct  those 
railways  for  the  reasons  he  has  stated, 
but  Mr.  Reid  seems  to  forget  that  if  we 
are  to  federate  the  condition  of  things  will 
be  entirely  changed,  and  there  will  not  be 
those  barriers  which  forced  us  in  the  past 
to  incur  this  expenditure. 

Mr.  Reid.  —But  we  shall  be  left  with  an 
unprofitable  railway. 

Sir  JOSEPH  ABBOTT.— Exactly;  lam 
coming  to  that.  We  cannot  federate  with 
out  giving  and  taking,  without  some  of 
the  colonies  making  losses  and  some 
making  gains.  Our  loss  will  probably  be 
the  worthlessness  of  these  railways;  but 
even  then  it  is  not  a  loss  to  the  settlers  in 
our  community,  because  they  will  have 
the  advantage  of  getting  to  their  best  and 
readiest  markets. 

Mr.  Reid. — But  if  you  take  the  trade 
you  ought  to  give  us  something  to  make 
up  for  the  loss  on  the  railways. 

Sir  JOSEPH  ABBOTT.— I  admit  that, 
and  I  agree  with  what  Mr.  Carruthers  said 
last  night.  Witli  him  I  should  like  to  give 
any  vote  which  would  force  the  federaliza- 
tion of  the  railways  upon  the  Common- 
wealth ;  but  what  I  do  object  to  is  withhold- 
ing from  the  Commonwealth  a  power  which 
it  would  be  more  likely  to  use  with  reason 
and  justice,  that  is,  the  determination  of 
these  railway  rates,  while  at  the  same 
time  we  give  to  the  states  power  to  make 
those  rates.  Could  anything  be  more 
iniquitous,  even  under  the  existing  state 
of     things?       But     how     much      worse 


it  would  be  if  we  were  to  have  in  a 
Federated  Australia  Victoria  claiming 
to  capture  our  traffic  away  up  to 
Walgett,  nearly  1,200  miles  from  their 
own  railway  stations !  As  we  go  right 
through  New  South  Wales  the  same 
thing  is  done.  Away  up  the  Lachlan  re- 
ductions of  66  per  cent,  are  given.  Fault 
is  now  found  with  regard  to  the  terms  and 
character  of  the  amendment  proposed  by 
Mr.  Higgins.  This  is  not  the  time  to  dis- 
cuss that  amendment ;  it  was  allowed  to 
go  on  the  voices,  and  I  think  the  commit- 
tee were  somewhat  led  away  in  allowing 
that  amendment  to  go  by  the  remarks  of 
Mr.  Barton  with  reference  to  curtailing  de- 
bate. While  I  entirely  agree  with  much  that 
he  said,  1  do  not  think  that  it  has  done 
any  good  in  this  case.  The  debate  should 
not  have  been  curtailed,  and  the  imper- 
fections of  this  amendment  should  have 
been  pointed  out  before  the  question  was 
put. 

Mr.  Barton. — I  did  not  for  a  moment 
suggest  that  there  should  be  no  debate. 
What  I  suggested  was  that  there  should 
be  no  repetition  of  arguments. 

Sir  JOSEPH  ABBOTT.— It  is  too  late 
now  to  find  fault.  If  those  imperfections 
existed  they  should  have  been  pointed  out 
before  the  question  was  put. 

Mr.  Barton. — I  pointed  out  some  of 
the  imperfections  last  night. 

Sir  JOSEPH  ABBOTT.— Admitting  the 
imperfections,  for  the  reasons  I  havealready 
stated,  and  because  I  do  not  believe  power 
should  be  given  to  a  state  which  is  not 
given  to  the  Commonwealth  to  interfere 
with  the  trade  of  a  neighbouring  state, 
I  shall  continue  to  vote  in  every  possible 
way  to  give  effect  to  my  views  on  this 
matter.  On  every  occasion  when  the 
question  arises,  when  I  can  give  a  vote  to 
allow  the  trade  of  the  country  to  drift  to 
its  natural  outlets,  whatever  the  conse- 
quences may  be,  1  shall  give  that  vote. 

Mr.  McMILLAN  (New  South  Wales).— 
I  also  regret  with  Sir  Joseph  Abbott  that 
the  vote  this  morning  was  taken  in  such  a 
thin    House.     I   do   not  wish  to  infringe 
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upon  your  ruling,  sir,  but  I  should  have 
liked  to  have  spoken  on  Mr.  Higgins' 
amendment,  because  in  the  part  in  which 
he  refers  to  the  ports,  it  seems  to  me  you 
have  a  conundrum  which  it  is  almost 
impossible  to  solve.  I  wish  specially  to 
point  out  that  what  Mr.  Reid  has  pro- 
posed, no  doubt  very  hurriedly,  will  not 
give  us  what  we  want.  He  proposes  that 
we  should  have  the  power  inviolate  to  so 
run  our  railway  line  or  lines  as  to  pay 
working  expenses  and  interest.  That  does 
not  interfere  for  a  moment  with  the  Fede- 
ral Parliament  in  dictating  the  whole 
question  of  the  tariff.  Suppose  you  have 
run  a  railway  line  with  such  attenuated 
charges  towards  one  end  as  to  give  what 
my  right  honorable  friend  would  call  an 
unfair  preference,  and  suppose  we  say 
that  we  must  make  certain  charges  in 
order  that  the  railways  shall  pay,  what 
the  Federal  Parliament  would  do  would  be 
this.  They  would  say — "  You  will  have 
to  pay  heavier  charges  near  your  own 
port."  I  do  not  want  a  clause  like  this 
to  be  passed,  under  the  guise  of  giving  us 
the  management  of  our  railways,  when  it 
practically  takes  it  away  again. 

Mr.  Reid. — The  amendment  was  drawn 
up  hurriedly,  but  I  think  the  honorable 
member  will  find  it  absolutely  prevents 
any  interference  with  the  rates  fixed  by  a 
state. 

Mr.  McMILLAN. — On  looking  over  the 
amendment,  I  have  only  to  reiterate  what 
I  have  already  said.  Supposing  these 
attenuated  rates  are  made  in  such  a  way 
that,  from  Sir  George  Turner's  point  of 
view,  action  might  be  taken  before  the 
Supreme  Court,  or  through  the  Federal 
Parliament,  to  say  that  an  unfair  pre- 
ference was  given  by  those  rates,  and 
supposing  the  answer  of  New  South  Wales 
was  that  we  had  to  make  our  railways  pay, 
they  would  simply  point  to  the  rates  on 
other  parts  of  our  lines,  and  they  would 
say — "You  must  simply  re-adjust  your 
tariff  in  order  to  make  your  railways  pay." 

Mr.    Reid. — They    could    not   do   that 
without  going  into    the   facts   connected 
[Mr.  McMillan. 


with  that  particular  line — the  conditions 
under  which  the  trade  was  carried  on, 
and  the  competition  to  which  it  was  ex- 
posed. 

Mr.  McMILLAN. — There  might  be  a 
number  of  questions,  but  it  seems  to  me 
distinctly  to  infringe  upon  the  one  prin- 
ciple which  is  at  the  bottom  of  the 
whole  of  this  discussion.  We  are 
asked  to  have  the  responsibility  of  our 
own  lines  with  regard  to  the  pay- 
ment of  interest  and  everything  else,  and 
another  outside  power  which  will  interfere 
with  the  management. 

Mr.  Reid. — I  am  wholly  opposed  to 
that. 

Mr.  McMILLAN. — I  do  not  want  the 
matter  to  be  dealt  with  in  this  hurried 
way.  I  believe  the  whole  clause  ought  to 
be  rejected  now  absolutely. 

Mr.  Reid. — Hear,  hear.  This  gives  us 
the  chance  of  doing  that. 

Mr.  McMILLAN.— We  are  getting  now 
near  the  end  of  our  labours,  and  there 
will  be  a  disinclination  to  re-open  any 
question,  except  accompanied  by  very 
strong  proof;  and  anything  we  do  now 
may  be  beyond  repair.  I  am,  therefore, 
very  anxious  that  nothing  should  be  done 
which  would  in  any  way  imply  a  power  of 
management  over  our  traffic.  It  seems  to 
me  that,  while  the  intention  is  right,  the 
proposal  will  not  give  the  desired  effect. 

Mr.  Reid. — That  is  a  matter  of  draft- 
ing ;  the  intention  is  clear,  and  the 
Drafting  Committee  can  carry  it  out. 

Mr.  McMILLAN.— There  is  a  little 
more  in  it  than  drafting.  It  is  a  ques- 
tion that  will  come  up  in  the  future. 
There  is  left  open  a  very  large  question, 
in  which,  from  my  point  of  view,  if  I  were 
adjudicating  on  the  matter,  I  could  not 
say  to  New  South  Wales — "You  have 
plenty  of  power  on  the  railways,  by  the 
alteration  of  rates,  to  pay  your  own  ex- 
penses and  interest,  and  at  the  same 
time  carry  out  your  policy." 

Mr.  Reid. — That  would  not  be  the  test. 
The  only  test  would  be  as  to  the  manage- 
ment of  the  line  for  the  purpose  of  getting 
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the  desired  end.  If  the  management  was 
in  good  faith  it  could  not  be  interfered 
with,  but  if  it  was  not  in  good  faith  it 
could. 

Mr.  McMILLAN. — But  it  does  open  up 
the  question  of  absolute  interference  with 
differential  rates  for  developmental  pur- 
poses, and  those  rates,  which,  from  our  point 
of  view,  are  for  developmental  purposes, 
might,  in  the  opinion  of  the  court  or  of 
Parliament)  be  considered  preferential.  I 
know  the  hurried  position  in  which  the 
right  honorable  gentleman  was  placed,  but 
it  seems  to  me  clearly  proved  that  either 
the  first  or  second  amendment  will  scarcely 
be  anything  but  a  blow  to  the  Constitu- 
tion. 

Mr.  KINGSTON  (South  Australia).— 
One  of  the  chief  inducements  to  South 
Australia  to  enter  the  Federation  is  the 
hope  of  the  abolition  of  those  cut- 
throat railway  tariffs.  It  has  been 
well  pointed  out  by  Mr.  Carruthers, 
with  a  courage  and  consistency  which  we 
must  all  admire,  that  it  is  idle  to  provide 
for  the  abolition  of  war  at  the  Custom- 
house if  that  war  be  transferred  to  the 
railway  station.  An  amendment  has  been 
carried  at  the  instigation  of  Mr.  Higgins 
which  has  the  effect,  at  least,  of  securing 
recognition  of  the  principle  that  some- 
thing should  be  done  for  the  purpose  of 
dealing  with  those  conflicting  railway 
tariffs.  Under  those  circumstances  1 
voted  for  the  amendment,  and  under 
those  circumstances  I  will  adhere  to  it ; 
and  I  will  resist  as  far  as  possible 
any  attempt  to  make  it  nugatory  in 
the  way  suggested  by  the  Premier 
of  New  South  Wales.  At  the  same 
time,  it  has  occurred  to  me,  in  view  of 
what  took  place  last  night,  and  in  view 
of  the  amendment  which  has  been  tabled 
in  pursuance  of  that  discussion  by  the 
Premier  of  Victoria,  that  it  is  possible  we 
may  secure,  by  dealing  with  his  amend- 
ment, something  which  those  who  desire 
to  put  an  end  to  this  railway  traffic  war 
would  even  prefer  to  that  which  has  yet  to 
be  carried  by  Mr.  Higgins.      Under  the 


circumstances,  I  suggest  to  the  leader  of 
the  Convention  that  it  might  be  possible, 
by  a  suspension  of  the  standing  orders, 
in  the  same  manner  which  was  adopted  in 
the  matter  of  the  rivers  question,  to  enable 
us  to  discuss  Sir  George  Turner's  amend- 
ment before  deciding  finally  what  we  will 
do  with  reference  to  the  clause  now  under 
discussion.  I  do  sincerely  trust  that  a 
course  such  as  I  now  suggest  may  be 
adopted.  I  am  sure  it  will  relieve  many 
who  desire  some  satisfactory  provision, 
and  who  do  not  wish  to  be  forced  to  vote 
on  the  amendment  now  before  the  Chair 
in  a  way  which  may  prevent  the  giving  of 
what  is  now  proposed,  whilst,  at  the  same 
time,  there  is  no  security  that  the  amend- 
ment of  Sir  George  Turner,  or  any  modifica- 
tion of  it,  will  be  passed.  Under  the  cir- 
cumstances, I  ask  the  leader  of  the  Con- 
vention that  we  may  be  afforded  the  same 
opportunity  in  connexion  with  this  ques- 
tion as  was  afforded  in  connexion  with  the 
riparian  question,  with,  I  trust,  similar 
results. 

Sir  GEORGE  TURNER  (Victoria).— I 
felt  constrained  yesterday,  and  I  feel  con- 
strained to-day,  to  vote  against  the  pro- 
posal of  my  honorable  friend  (Mr.  Higgins), 
because  I  believe  it  would  not  carry  out 
what  we  all  desire  to  see  carried  out. 
From  the  numerous  expressions  of  opinion 
which  have  been  given  by  honorable  mem- 
bers, it  is  clear  there  are  at  least  six  or 
eight  different  readings  of  this  particular 
clause.  Now,  we  are  asked  to  embody  it 
in  our  Constitution  in  such  a  way  that  we 
cannot  alter  it  except  by  the  referendum.  I 
fear  to  do  that,  because  I  confess  I  do  not 
understand — and  I  believe  there  are  very 
few  members  who  could  say — what  the 
result  of  any  test  case  in  regard  to  the 
amendment  might  be.  I  therefore  felt 
bound  to  vote  against  the  whole  proceed- 
ing, hoping  we  might  possibly  come  to 
a  decision  which  would  leave  to  the 
Federal  Parliament  to  do  what  we  all 
desire,  and  what  I  believe  Mr.  Higgins 
desires  by  the  amendment.  But  that 
must   be   done   in    such   a   way   that,  if 
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afterwards  it  was  found  that  the  legislation 
by  the  Federal  Parliament  did  not  carry 
out  what  we  desired,  the  Parliament 
would  always  have  it  in  its  own  hands  to 
make  necessary  alterations,  and  ultimately 
pass  such  a  law  as  would  be  reasonably 
fair  to  all  the  colonies.  So  far  as  Mr. 
Reid's  proposal  is  concerned,  it  does  to 
some  extent  mitigate  the  difficulties.  It 
leaves  the  states  in  such  a  position  that 
they  know  they  will  be  able  to  carry 
on  their  railways  in  such  a  way  as  to 
pay  working  expenses  and  interest.  I 
therefore  do  not  exactly  like  voting  for 
this  amendment,  but  still,  I  cannot  see  how 
I  can  vote  against  it.  In  voting  against  it, 
I  would  be  affirming  that  the  amendment 
already  dealt  with  should  stand,  while  I 
believe  it  should  not.  I  am  rapidly  being 
forced  to  the  conclusion  that,  sooner  or 
later,  this,  or  some  other  body  dealing 
with  federation,  will  have  to  deal  with  it 
in  an  entirely  different  way,  in  regard  to 
the  debts  and  the  railways,  than  we  have 
attempted  up  to  the  present.  I  have 
always  been  against  handing  over  the 
railways  of  the  states  to  the  Federa- 
tion. But,  day  by  day,  I  am  coming 
to  the  conclusion  that  my  previous  de- 
cision is  wrong,  and  that,  sooner  or 
later,  we  shall  have  to  be  prepared  to 
hand  over  our  debts  and  our  railways  to 
the  sole  management  of  the  Federation, 
if  we  are  to  deal  with  the  matter  in 
a  way  that  would  be  satisfactory  to  the 
whole  Commonwealth.  But  one  difficulty 
staring  us  in  the  face  in  regard  to  both 
proposals  is  as  to  how  we  can  provide  for 
the  development  of  the  country  in  the 
meantime.  I  do  not  know  whether  it 
would  be  any  use  the  Finance  Committee 
tackling  this  problem.  If  so,  I  would 
like  to  see  the  Convention  adjourn 
for  a  few  days,  and  the  Finance  Com- 
mittee meet  together  and  devise  a 
scheme  to  hand  over  the  whole  of  the 
railways  and  the  whole  of  the  debts,  at 
the  same  time  making  the  best  provision 
they  can  for  the  development  of  the 
country  in  the  future. 
[Sir  George  Turner, 


Mr.  McMillan. — You  have  to  consider 
how  such  a  proposal  would  be  regarded  by 
the  colonies. 

Sir  GEORGE  TURNER.  —  I  believe 
that  if  we  could  provide  some  means  by 
which  the  states  would  not  be  restricted 
from  developing  their  various  countries 
the  people  would  be  perfectly  satisfied  to 
hand  over  the  railways  and  the  debts. 

Mr.  LYNE  (New  South  Wales).— I  am 
perfectly  sure  they  would  not.  If  Sir 
George  Turner  is  honest  in  what  he  says, 
let  him  submit  a  motion  dealing  with  the 
railways  and  debts.  It  is  no  use  a  member 
of  the  Convention  talking  of  being  gradu- 
ally drawn  to  the  conclusion  that  the 
railways  should  be  amalgamated  and 
handed  over.  Let  the  Convention,  with 
its  eyes  open,  tackle  the  question  if  it  so 
wish.  I  feel  satisfied  that  the  people 
of  New  South  Wales,  at  any  rate, 
and,  I  think,  of  the  other  colonies, 
would  not  submit  to  anything  of  the 
kind  at  the  present  moment.  There  is 
no  use  beating  about  the  bush.  There 
is  no  use  in  this  Convention  saying  it 
is  afraid  to  deal  with  the  subject.  If  a 
majority  of  the  representatives  desires  that 
the  debts  and  the  railways  should  he 
hauded  over,  let  them  so  decide,  and  then 
let  the  people  give  a  vote  one  way  or  the 
other.  Those  who  desire  federation  at  an 
early  date  had  better  leave  the  matter  alone. 
There  are  one  or  two  newspapers  which  cir- 
culate those  ideas,  and,  it  may  be,  influence 
members'  minds.  For  my  part,  I  think  it 
ridiculous  to  talk  of  anything  of  the  kind. 
The  questions  submitted  to  the  Convention 
at  present  are  large  and  numerous,  and  we 
should  have  federation  much  quicker  if 
those  questions  were  not  so  numerous. 

The  CHAIRMAN.— I  must  ask  the 
honorable  member  to  confine  his  attention 
to  the  clause  as  far  as  he  can. 

Mr.  LYNE. — I  was  replying  to  the  re- 
marks of  Sir  George  Turner. 

The  CHAIRMAN.— I  am  afraid  honor- 
able members  take  too  much  latitude 
generally. 
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Mr.  LYNE. — The  railway  rates  and  the 
-debts  cannot  be  separated.  It  is  acknow- 
ledged already,  by  half-a-dozen  speakers, 
that  the  difficulties  would  be  overcome  if 
the  railways  were  taken  over.  What  is 
the  question  of  railway  rates  I  It  is  the 
question  of  the  interest,  and  that  leads  us 
at  once  to  the  debts. 

The  CHAIRMAN.— Does  the  honorable 
member  think  that  bears  on  this  particular 
clause  I 

Mr.  LYNE.--I  must  say  I  do.  I  think 
it  is  bearing  very  strongly  on  the  clause. 
I  do  not  now  wish  to  open  a  discussion  on 
the  debts  and  the  railways,  but  was 
merely  replying  to  Sir  George  Turner.  I 
regret  very  much  that  anything  should 
have  taken  place  before  I  arrived  this 
morning  to  curtail  the  debate  which  was 
going  on  last  night. 

The  CHAIRMAN.— I  do  not  think  the 
honorable  member  is  in  order  in  referring 
to  a  former  decision  of  the  committee. 

Mr.  LYNE. — I  have  not  yet  referred  to 
any  decision  of  the  committee. 

The  CHAIRMAN.  —  The  honorable 
member  was  expressing  his  sorrow  at  what 
has  taken  place. 

Mr.  LYNE. — I  do  not  know  exactly 
what  did  take  place. 

The  CHAIRMAN.  —  The  honorable 
member  is  out  of  order. 

Mr.  LYNE. — Surely  I  have  the  privi- 
lege of  stating  I  regret  I  was  not  here  in 
time  to  know  exactly  what  did  take  place. 

The  CHAIRMAN.— Oh,  yes. 

Mr.  LYNE.— And  that  I  have  been 
informed  the  debate  last  night  was 
curtailed  very  suddenly. 

Mr.  Reid. — Very  cleverly. 

Mr.  LYNE. — The  debate  was  curtailed 
suddenly,  and  I  had  not  an  opportunity 
of  voting  on  the  matter  submitted.  I 
now  have  an  opportunity  of  referring  to 
the  matter  on  the  amendment  proposed 
by  Mr.  Reid.  That  amendment  I  must 
say  is,  in  its  inception,  submitted  for  the 
purpose  of  improving,  if  possible,  the 
clause  as  it  is  amended  at  the  present 
time. 


Mr.  U kid.— That  is  all. 

Mr.  LVNi:.— But  I  do  not  think  the 
amendment  would  have  the  desired  effect. 
I  gave  expression  to  my  views  yesterday 
regarding  what  I  conceived  should  be  the 
course  to  be  taken  with  reference  to  the 
railways  between  the  various  states.  The 
amendment  now  submitted  is  one  which 
will  only  give  power  to  the  various  states 
to  impose,  without  restriction,  any  tariff 
that  will  meet  the  interest  on  the  debt 
and  the  losses  on  working  expenses — I 
think  I  am  correct  in  saying  that — without 
interference  from  the  Commonwealth  or 
any  of  the  other  states.  Now,  my  feeling 
is  that  no  state  should  impose  railway 
rates  that  would  draw  the  trade  from 
another  state  to  that  first  state,  but, 
under  the  conditions  we  are  likely  to  have, 
each  state  should  have  full  power  to  deal, 
in  a  legitimate  way,  with  the  railway  rates 
of  its  own  state,  so  long  as  they  were  not 
framed  with  the  view  to  draw  trade 
from  another  state.  That  is  all  I  and  my 
colleagues  of  the  New  South  Wales  dele- 
gation ask  at  present.  Now;  if  this  clause 
is  left  as  it  stands,  very  serious  injury 
will  be  done  to  the  cause  of  federation  in 
New  South  Wales,  because  this  is  one  of 
those  object-lessons  that  the  people  take 
hold  of  very  quickly,  and  that  they  can 
understand  very  thoroughly.  About  one- 
half  of  the  members  of  this  Convention 
are  legal  gentlemen,  and  when  we  find  one- 
half  of  them  interpreting  this  clause  in  one 
way,  and  the  other  half  arguing  that  it 
should  be  interpreted  in  another  way,  how- 
can  we  expect  that  the  lay  mind  outside 
will  grasp  the  meaning  of  this  clause1? 
They  will  readily  grasp  the  principle  of 
putting  on  long-distance  railway  rates  with 
a  view  to  develop  distant  parts  of  their 
respective  colonies.  That  will  come  home 
to  them  very  readily.  Unless  this  clause 
is  amended  in  some  way  so  that  it  will  not 
unduly  interfere  with  the  state  manage- 
ment of  our  railways,  I  wquld  suggest  to 
the  leader  of  the  Convention  that  it  had 
better  be  struck  out  altogether.  For 
my  own  part,    I     would    rather   see    the 
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clause  dealing  with  trade  and  commerce 
left  by  itself  than  have  a  clause  of  this 
kind  inserted  in  the  Bill,  whatever  its 
effect  may  be,  and  I  do  not  suppose  that 
any  honorable  member  can  positively  say 
what  its  effect  would  be.  I  wrould  rather 
see  the  trade  and  commerce  clause  left  in 
the  Constitution,  subject  to  the  inter preta- 
tion  that  may  be  put  on  it  by  the  High 
Court,  than  a  system  which  will  interfere 
with  our  railway  rates,  and  enable  other 
states  to  obtain  traffic  to  the  disadvantage 
of  our  own  railways.  It  is  all  very  well 
to  say  that  the  southern  part  of  New 
South  Wales  belongs  geographically  to 
Victoria.  We  all  give  full  credit  to 
Victorians,  and  to  Victorian  capital,  for 
developing  that  part  of  our  colony,  but 
the  Victorians  did  not  develop  it  in  the 
interests  of  New  South  Wales,  but  in 
their  own  interests.  We  were  compelled, 
for  the  reason  given  by  Mr.  Reid,  to  extend 
our  railways  to  the  southern  borders  of 
our  colony,  so  as  to  enable  our  producers 
to  get  their  produce  to  market.  The  only 
other  ways  by  which  they  could  send  their 
produce  to  market  were  in  bond  by  river 
through  South  Australia,  or  in  bond  by 
rail  through  Victoria. 

Sir  William  Zeal. — You  utterly  neg- 
lected Riverina. 

Mr.  LYNE. — No,  it  was  simply  that  we 
had  a  larger  territory  than  Victoria  to 
deal  with,  and  it  took  us  longer  to  extend 
our  railway  system  to  that  distant  part  of 
our  colony.  Now,  this  question  seems  to 
me  to  be  resolving  itself  into  a  similar 
position  to  that  in  connexion  with  the 
rivers.  Similar  influences  are  at  work. 
It  is  a  question  of  who  is  going  to  get 
the  most  trade  from  New  South  Wales, 
and  before  this  question  is  settled,  if  the 
clause  is  not  amended  or  struck  out,  I 
hope  that  there  will  be  a  full  vote  of  the 
Convention  taken  on  the  principle  at 
issue,  and  then  we  must  be  satisfied  with 
the  result  of  that  division.  That  ought  to  be 
demanded  by  all  members  of  the  Conven- 
tion. We  are  entitled  to  ask  for  a  full 
vote  on  a  serious  matter  of  this  kind.  If 
[Mr.  Lyne. 


we  do  not  get  a  full  vote  of  the  Conven- 
tion now,  I  hope  that  when  we  receive 
the  revised  print  of  the  Bill  we  may  have 
an  opportunity  of  dealing  with  this  ques- 
tion in  a  full  House,  and  not  merely  while 
33  members  are  present,  as  was  the  case 
when  the  last  division  was  taken  and  Mr. 
Higgins'  amendment  was  carried  in  a  snap- 
shot sort  of  way  a  few  minutes  ago. 

Mr.  HOWE  (South  Australia). — I  hope 
honorable  members  will  bear  with  me  for 
a  few  moments.  At  this  juncture  I  think 
it  is  wrell  that  I  should  state  what  the 
producers  of  our  colony  whom  I  repre- 
sent think  they  have  a  right  to,  and 
what  they  expect  at  the  hands  of  the 
Convention.  The  producers  of  South 
Australia  expect  this  Convention  to  give 
them  free-trade  throughout  the  length  and 
breadth  of  Federated  Australia.  Now,  it 
seems  to  me  that,  while  we  have  for  the 
last  day  or  two,  given  free-trade  through 
the  abolition  of  custom-houses  and  inter- 
colonial imposts,  we  are  now  seeking  to 
hamper  the  producers  of  Australia  by 
transferring  this  power  to  the  Railway 
departments  of  the  various  colonies.  Cut- 
throat rates  on  railways  are  quite  as  great 
an  obstacle  to  freedom  of  commerce  as 
custom-houses  on  our  borders. 

Mr.  Kingston. — Hear,  hear  ;  fair  com- 
merce. 

Mr.  HOWE.— Mr.  Reid's  amendment 
simply  allows  things  to  remain  as  they 
are,  each  colony  to  carry  on  its  railways 
in  its  own  way,  at  its  own  sweet  will  and 
pleasure,  although  it  maybe  to  the  injury 
of  other  colonies.  Now,  I  say  that  a  state 
has  a  perfect  right  to  conduct  its  railways 
in  its  own  way  (so  long  as  it  does  not  inter- 
fere with  the  federal  spirit  that  ought  to 
exist  in  a  true  federation  of  these  colonies, 
and  so  long  as  it  does  not  hamper  trade 
and  commerce),  and  to  devise  means  to 
make  its  railways  pay.  I  was  very 
much  struck  with  a  remark  of  the 
Premier  of  New  South  Wales,  who  said 
— "While  we  seek  to  control  our  own 
state  railways,  and  while  we  advo- 
cate  and   must  of  necessity    maintain  a 
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differential  rate  upon  those  lines  of  rail- 
way; we  do  not  seek  to  make  the  tapering 
end  the  expansive  end."  In  other  words, 
the  Premier  of  New  South  Wales  would 
not  impose  a  high  traffic  rate  on  those 
lines  of  railway  in  his  colony  for  the  pur- 
pose of  prohibiting  the  free  flow  of  traffic 
from  his  colony  to  another  colony.  Did 
I  understand  the  right  honorable  gentle- 
man correctly  ? 

Mr.  Reid. — I  never  used  those  expres- 
sions about  the  tapering  end  and  the 
expansive  end. 

Mr.  HOWE.— I  understood  the  right 
honorable  gentleman  to  say  that  while 
there  might  be  an  infinitesimal  rate  for 
the  carriage  of  goods  towards  the  end  of 
a  line  in  this  colony,  he  would  not  dis- 
courage produce  going  from  New  South 
Wales  to  another  colony,  so  long  as  the 
Hail  way  department  received  an  adequate 
rate  of  revenue.     Is  not  that  so  ? 

Mr.  Reid. — No,  I  did  not  make  use  of 
any  of  those  expressions ;  I  did  not  refer 
to  that  part  of  the  question. 

Mr.  HOWE — I  am  very  sorry  that  I 
misunderstood  the  honorable  member. 
However,  I  must  say  that  I  cannot 
return  to  my  colony  and  recommend  this 
Constitution  to  the  people  of  South  Aus- 
tralia unless  something  is  done  to  put  an 
end  to  these  cut-throat  tariffs  that  have 
obtained  so  long,  and  that  have  been  so 
injurious  to  every  colony  that  has  adopted 
the  system.  In  self-protection  we  must 
fight  to  the  last,  but  who  benefits  by  such 
competition?  Scarcely  any  one.  A  few 
producers  may  benefit,  but  their  number 
is  infinitesimal  compared  with  the  rest 
of  the  people  who  will  undoubtedly  have 
to  bear  the  burden.  Therefore,  I  cannot 
return  to  my  colony  unless  something 
is  done  to  remove  the  system  which  at 
present  obtains.  I  may  tell  the  Conven- 
tion that,  so  far  as  Mr.  Barton's  amend- 
ment is  concerned,  or  the  clause  which  he 
proposed  in  lieu  of  the  one  that  was  struck 
out,  I  was  in  favour  of  it,  so  long  as  that 
ran  side  by  side  with  the  Inter-State 
Commission,  but  after  looking  over    the 


amendments  now  before  us  this  mori. 
I  very  much  prefer,  as  between  the  two 
proposals  that  have  been  carried  and  the 
one  that  is  now  under  discussion,  theamend- 
ment  suggested  by  Sir  George  Turner. 
If  we  can  negative  the  two  proposals 
already  carried,  and  also  this  proposal  of 
the  Premier  of  New  South  Wales,  I  shall 
be  delighted  indeed  to  vote  for  the  pro- 
posal of  the  Premier  of  Victoria,  because 
if  we  carry  that  I  can  really  go  back  to 
South  Australia  and  say  to  those  who  sent 
me  here  that  I  believe,  under  that  provi- 
sion, the  producers,  whom  I  endeavour  to 
represent,  will  receive  ample  justice. 

Question — That  the  words  proposed  to 
to  be  added  to  the  clause  be  so  added— 
put. 

The  committee  divided — 

Ayes  20 

Noes  22 


Majority  against  Mr.    Reid's  j^    ~ 
amendment        ...  ...  I 


Ayes. 


Barton,  E. 

Braddon,  Sir  E.  N.  C. 
Briggs,  H. 
Brunker,  J.  N. 
Carruthers,  J.  H. 
Clarke,  M.  J. 
Glynn,  P.  M. 
Hassell,  A.  Y. 
Holder,  F.  W. 
Isaacs,  I.  A. 
Lewis,  N.  E. 


Lyne,  W.  J. 
McMillan,  W. 
O'Connor.  R.  E. 
Peacock,  A.  J. 
Turner,  Sir  G. 
Venn,  H.  W. 
Walker,  J.  T. 
Wise,  B.  R. 


Abbott,  Sir  J.  P. 
Berry,  Sir  G. 
Brown,  N.  J. 
Cockburn,  Dr.  J.  A. 
Crowder,  F.  T. 
Dobson,  H. 
Douglas,  A. 
Downer,  Sir  J.  W. 
Forrest,  Sir  J. 
Gordon,  J.  H. 
Grant,  C.  H. 
Hackett,  J.  W. 


Teller. 
Reid,  G.  H. 

Noes. 

Henry,  J. 
Howe,  J.  H. 
Kingston,  C.  C. 
Leake,  G. 

Lee  Steere,  Sir  J.  G. 
Quick,  Dr.  J. 
Solomon,  V.  L. 
Symon,  J.  H. 
Zeal,  Sir  W.  A. 


Teller. 
Deakin,  A. 

Question  so  resolved  in  the  negative. 

Mr.  KINGSTON  (South  Australia).— I 
would  ask  the  leader  of  the  Convention 
whether  he  cannot  see  his   way  to  give  us 
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an  opportunity  to  consider  the  amendment 
of  Sir  George  Turner  before  we  finally 
come  to  a  conclusion  as  regards  this  ques- 
tion ?  I  would  point  out  to  the  honorable 
member  that  there  is  almost  a  consensus 
of  opinion  in  favour  of  the  first  part  of 
the  clause  proposed,  but  to  it  has 
been  added  the  amendment  of  Mr. 
Higgins,  to  which  some  honorable  mem- 
bers object.  I  would  point  out  to  my 
learned  friend  that  he  might  take  the 
power  in  the  mode  I  suggest. 

Mr.  BARTON  (New  South  Wales).— I 
have  no  objection  to  the  course  which  the 
right  honorable  member  has  suggested ;  in 
fact,  but  for  the  division  coming  on  rather 
suddenly,  I  should  have  expressed  my 
concurrence  with  it  before.  It  will  be 
necessary,  if  the  suggestion  is  adopted, 
for  me  to  propose  that  the  Chair- 
man do  leave  the  chair,  and  report  pro- 
gress, with  the  view  to  obtaining  an  in- 
struction to  the  committee,  and  then  in 
the  Convention  to  move  to  suspend  the 
standing  orders,  and  to  propose  some 
motion  like  the  following  : — 

That  it  be  an  instruction  to  the  committee  of 
the  whole  that  they  have  leave  to  postpone,  if 
they  so  desire,  the  consideration  of  the  pro- 
posed new  clause  in  substitution  of  clause  95 
struck  out,  which  has  been  amended,  until 
after  the  consideration  of  another  clause  to  be 
proposed  in  substitution  of  clause  95  ;  also  that 
they  have  leave  to  reconsider  the  first-mentioned 
new  clause  which  has  been  so  amended. 

Of  course  it  will  be  necessary  to  take  leave 
to  reconsider  if  we  wish  to  dispose  of  the 
whole  matter  at  once.  That  will  be  a 
course  in  accordance  with  what  was  done 
in  regard  to  the  rivers. 

Mr.  Isaacs. — Is  that  with  the  view  of 
seeing  whether  we  will  reverse  what  we 
have  done  this  morning  ? 

Mr.  BARTON.— It  is  with  the  view 
of  enabling  us  to  consider  Sir  George 
Turner's  new  clause,  and  take  such  course 
upon  that  as  we  think  proper,  and  to  deal 
afterwards,  or  at  any  stage  before  we 
proceed  to  fresh  business,  with  clause  95 
in  its  present  position,  so  that  the  hands 
{Mr.  Kingston. 


of  the  committee  will  not  be  tied  in  any 
way.     I  beg  to  move — 

That  the  Chairman  do  now  leave  the  chair, 
and  report  progress,  with  the  view  to  obtaining 
an  instruction  to  the  committee. 

The  motion  was  agreed  to. 
The  President  having  taken  the  chair, 
progress  was  reported. 

Mr.  BARTON.— I  beg  to  move- 
That   the  standing  orders  be  suspended  to 
enable  Mr.  Barton  to  move  a  motion  of  instruc- 
tion to  the  committee  on  the  Commonwealth  Bill. 

The  motion  was  agreed  to. 

Mr.  BARTON.— I  beg  to  move— 

That  it  be  an  instruction  to  the  committee  of 
the  whole  that  they  have  leave  to  postpone,  if 
they  so  desire,  the  consideration  of  the  proposed 
new  clause  (in  substitution  for  clause  95  which 
has  been  struck  out),  which  has  been  amended, 
until  after  the  consideration  of  another  clause  to 
be  proposed  in  substitution  for  clause  95  ;  also 
that  they  have  leave  to  reconsider  the  first-men- 
tioned proposed  new  clause  which  has  been  so 
amended. 

The  motion  was  agreed  to. 

The  Convention  again  resolved  itself 
into  committee  of  the  whole  for  the  further 
consideration  of  the  Commonwealth  of 
Australia  Bill. 

Mr.  BARTON  (New  South  Wales).— I 
beg  to  move — 

That  the  further  consideration  of  the  pro- 
posed new  clause  95a  as  amended  be  postponed 
until  after  the  consideration  of  a  new  clause  to 
be  proposed  in  substitution  for  clause  95. 

I  take  it,  sir,  that  the  way  is  now  clear 
to  my  right  honorable  friend  (Sir  George 
Turner)  if  he  wishes  to  propose  his  new 
clause. 

Mr.  REID  (New  South  Wales).— I 
would  suggest  that,  if  there  is  still  a  ma- 
jority in  favour  of  Mr.  Higgins'  amendment 
as  against  Sir  George  Turner's  proposal, 
it  is  infinitely  better  to  know  it  at  once, 
because,  if  there  is  a  majority  in  favour 
of  the  former,  all  the  debate  on  the  latter 
would  be  a  waste  of  time.  I  therefore 
propose  that  we  first  ascertain  whether 
the  committee  prefers  to  retain  Mr. 
Higgins'  amendment,  or  to  dispose  of  his 
amendment,  and  then  deal  with  Sir  George 
Turner's  amendment   on  its  merits.      It 
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•would  save  a  great  deal  of  time  if  we  did, 
use,  if  after  giving  leave  to  Sir  George 
Turner  to  move  his  amendment,  and  hav- 
ing a  long  discussion  thereon,  we  found 
that  the  committee  was  still  of  its 
original  opinion,  all  that  time  would  have 
been  wasted. 

Mr.  Deakin. — Why  did  we  take  all 
these  steps  then? 

Mr.  REID. — Otherwise,  we  may  have 
this  ridiculous  state  of  things — that  Mr. 
[iiggins1  amendment  remains  in,  and  Sir 
<ieorge  Turner's  amendment,  too. 

Sir  John  Forrest. — No. 

Mr.  REID.— It  may  he  so.  Let  us 
know  how  we  stand.     I  beg  to  move — 

That  the  committee  reconsider  clause  95  as 
amended. 

The  CHAIRMAN.  — Does  the  right 
honorable  member  move  that  as  an 
amendment  on  the  motion  of  Mr.  Barton  1 

Mr.  REID. — Yes,  because  it  will  enable 
us  to  know  at  once  whether  the  committee 
is  prepared  to  take  up  Sir  George  Turner's 
amendment.  If  it  is  it  will  rescind  Mr. 
Higgins'  amendment.  I  do  not  suppose 
Sir  George  Turner  intends  his  amendment 
to  be  side  by  side  in  the  Bill  with  the 
other. 

Mr.  Barton. — It  will  be  impossible. 

Mr.  REID. — I  do  not  suppose  that  Sir 
George  Turner,  in  moving  his  amendment, 
is  agreeable  that  his  amendment  and  Mr. 
Higgins'  amendment  should  be  in  the  Bill 
side  by  side. 

Sir  George  Turner. — No,  but  you  see 
you  are  putting  honorable  members  in  a 
false  position.  Some  honorable  members 
desire  to  vote  for  my  clause,  and  get  it  if 
they  can  ;  but,  failing  that,  they  desire  to 
retain  Mr.  Higgins'  amendment,  and  there- 
fore you  are  putting  those  members  in  a 
false  position. 

Mr.  REID. — I  do  not  wish  to  do  that ; 
therefore,  I  beg  leave  to  withdraw  my 
proposition. 

The  CHAIRMAN.— I  have  not  put  the 
proposition  to  the  committee. 

Dr.  QUICK  (Victoria). — As  one  of  those 
who   voted   for    the    amendment   of   the 


honorable  member  (Mr.  Higgins),  I  hope 
that  the  proposal  of  the  Premier  of  New 
South  Wales  will  not  be  carried. 

Mr.  Reid. — I  have  withdrawn  it. 

The  CHAIRMAN.— It  has  not  been 
proposed  from  the  Chair. 

Dr.  QUICK.— I  trust  that  we  will  can;. 
out  what  was  intended  when  this  in- 
struction was  given  to  the  committee, 
namely,  that  we  should  have  an  opportu- 
nity to  have  a  straight  vote  on  Sir  George 
Turner's  clause.  I  supported  Mr.  Hig- 
gins' amendment,  because  it  gave  expres- 
sion to  what  I  thought  a  fair  principle, 
although,  perhaps,  its  wording  was  open 
to  objection  and  was  capable  of  improve- 
ment. But  my  position  is  this  :  If  Sir 
George  Turner's  proposal  is  now  carried  I 
shall  feel  justified,  if  a  division  is  taken, 
in  voting  against  Mr.  Higgins'  amend- 
ment, but  if  Sir  George  Turner's  proposal 
is  negatived  I  shall  feel  at  liberty  to  sup- 
port that  amendment. 

The  motion  of  Mr.  Barton  was  agreed  to. 

Sir  GEORGE  TURNER  (Victoria).— I 
do  not  propose  to  detain  the  committee  at 
any  length  with  regard  to  this  matter, 
because  I  think  it  is  a  proposal  which 
ought  to  command  a  majority  of  honorable 
members  by  its  own  wording.  We  are  all 
striving  to  get  to  one  point,  so  that  no 
state  may  be  able  to  improperly  and  un- 
justly deal  with  another  state.  I  think 
that  is  the  simple  point  we  have  to  decide. 
We  have  been  two  days  endeavouring  to 
devise  some  means  by  which  to  do  it. 
I  think  up  to  the  present  we  have  not- 
dealt  with  the  question  satisfactorily. 
There  is  only  one  way,  to  my  mind,  in 
which  we  can  deal  with  the  question  in  a 
way  which  will  be  fair  and  just  to  all  the 
states.  I  pointed  out  before  that,  if 
we  put  anything  in  the  Constitution,  and 
it  turns  out  afterwards,  by  a  decision  of 
the  Supreme  Court,  to  have  a  meaning 
different  from  what  we  desired  to  put  in 
the  Constitution,  we  shall  find  it  almost 
impossible  to  alter  the  provision.  Whereas, 
if  we  leave  it  to  the  Federal  Parliament, 
and  they  devise  means  which  will  not  work 
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well,  or  afterwards  turn  out  to  be  unfair, 
we  must  trust  to  the  justice  of  the  Parlia- 
ment to  make  the  necessary  alterations 
when  they  find  that  an  injustice  has  been 
done  by  any  of  their  acts.  We  want,  if 
we  possibly  can,  to  stop  all  this  cut- 
throat competition  in  all  the  colonies. 
We  are  all  agreed  upon  that,  but,  unfor- 
tunately, we  cannot  find  words  to  do  so  in 
such  a  way  as  will  satisfy  all  of  us.  I  beg 
to  move — 

That  the  following  stand  as  clause  95b,  to 
follow  clause  94,  viz. : — 

The  Parliament  may  make  laws  to  provide 
for  the  execution  and  maintenance  upon  rail- 
ways within  the  Commonwealth  of  the  pro- 
visions of  this  Constitution  relating  to  trade 
and  commerce,  and  particularly  to  forbid  such 
preferences  or  discriminations  as  it  may  deem 
to  be  undue  and  unreasonable,  or  to  be  unjust 
to  any  state. 

I  do  not  know  that  the  second  part  of  the 
clause  will  be  necessary,  except  that  we 
want  a  particular  instruction.  From 
time  to  time,  under  this  provision,  I  take 
it  the  Federal  Parliament  will  have  full 
power  to  legislate  with  regard  to  these 
matters,  and  they  will  know  that  they 
have  a  direction,  in  the  Constitution  itself, 
that  in  so  legislating  they  must  see  that 
the  provisions  are  not  undue  or  unreason- 
able, and  that  they  are  not  doing  an  in- 
justice to  any  state.  If  they  find  that 
they  have  done  an  injustice  to  any  state  it 
will  be  in  their  power,  and  it  will  be  their 
duty,  to  remove  that  injustice  as  soon  as 
possible.  Of  course,  the  wording  of  my 
new  clause  may  be  questioned. 

Mr.  Gordon. — It  is  not  quite  the  same 
as  the  printed  clause. 

Sir  GEORGE  TURNER.— No.  With 
regard  to  the  clause  which  we  hurriedly 
prepared  last  night,  a  doubt  was  raised  as 
to  whether  it  would  give  power  to  the 
Federal  Parliament  to  deal  with  the  rates 
if  they  were  too  low.  We  want  to  give 
power  to  the  Federal  Parliament  to  deal 
with  the  rates  whether  they  be  too 
high  or  whether  they  be  too  low.  If 
it  will  act  in  any  wTay  unreasonably  or 
unjustly,  then  we  are  prepared,  so  far  as  I 
[Sir  George  Turner. 


and  my  colleagues  are  concerned,  to  trust 
implicitly  the  Federal  Parliament  to  do 
what  is  right  and  proper  to  all  the  states. 

Mr.  McMillan. — It  would  be  an  excel- 
lent proposal  if  we  were  federalizing  tbe 
railways. 

Mr.  Reid. — Yes,  if  the  railways  were 
federalized;  but  as  it  is  it  practically  puts 
them  under  federal  authority,  without  the 
protection  of  the  Federal  Court,  wThich 
we  should  have  if  the  railways  were 
federalized. 

Sir  GEORGE  TURNER. —No,  only 
under  the  control  of  the  Federal  Parlia- 
ment for  the  purpose  of  carrying  out  the 
principles  of  the  trade  and  commerce  sub- 
section. 

Mr.  Reid. — If  it  stopped  there,  there 
would  not  be  a  word  of  objection  to  it. 

Sir  GEORGE  TURNER.  —  But,  in 
addition  to  that,  the  Parliament  must  see 
that  no  injustice  is  being  done  by  any 
one  state  towards  another.  Unless  some 
power  of  that  kind  is  given  to  the  Federal 
Parliament,  we  must  fall  back  upon  the 
federalization  of  the  railways.  But  if  the 
railways  are  federalized,  we  shall,  no  doubt, 
have  to  hand  over  all  our  lines  to  the 
Federal  Parliament ;  whereas,  under  this 
proposal,  we  only  want  to  give  the  Parlia- 
ment power  to  say  that  one  state,  in 
dealing  with  its  railways,  shall  not  act 
unfairly  and  unjustly  to  any  other  state. 
I  shall  be  quite  prepared  to  hear  any  ob- 
jection that  may  be  raised  to  this  pro- 
posal, and,  no  doubt,  we  shall  be  able  to 
satisfy  those  who  are  objecting  to  it  that 
this  is  the  best  thing  we  can  do. 

Mr.  McMillan. — If  the  people  will  not 
agree  to  the  federalization  of  the  railways, 
what  is  the  good  of  making  regulations 
that  practically  give  the  Federal  Parlia- 
ment as  much  authority  as  if  the  railways 
were  federalized  1 

Sir  GEORGE  TURNER.— I  do  not 
know  that  we  are  doing  that.  I  do  not 
desire  that.  But  I  and  all  of  us  desire 
that  no  state  shall  do  anything  which  is 
unfair  and  unjust  towards  another  state 
so  far  as  the  management  of  its  railways 
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are  concerned.  We  are  not  proposing  to 
take  any  power  to  make  any  regulations 
at  all.  All  we  are  taking  power  to  do  is 
to  say  that  if  the  Federal  Parliament  finds 
that  a  state  Parliament  in  one  state  or 
another  has  made  regulations  the  effect  of 
which  is  to  give  undue  preference  or  dis- 
crimination so  as  to  act  unreasonably  or 
unjustly  to  any  other  state,  then  the  Fede- 
ral Parliament  may  have  power  to  step  in 
and  prohibit  these  regulations.  I  think 
this  is  the  least  power  we  can  place  in  the 
hands  of  the  Federal  Parliament  if  its 
power  is  to  be  effective. 

Mr.  BARTON  (New  South  Wales).— 
There  is  only  one  word  in  the  first  part 
of  this  proposal  which  is  anything  more 
than  padding,  and  that  is  the  word  u  rail- 
ways." The  real  proposal  is  in  the  words 
beginning  after  the  words  "  and  particu- 
larly." The  rest  we  can  disregard.  For  this 
reason  :  The  first  part  of  the  proposal  is 
utterly  useless,  inasmuch  as,  without  any 
such  leave  being  given  as  is  given  by  the 
first  part  of  this  amendment,  the  Federal 
Parliament  will  have  power  to  make  laws 
to  provide  for  the  execution  and  main- 
tenance upon  railways  within  the  Common- 
wealth of  the  provisions  of  the  Constitution 
■with  regard  to  roads  and  rivers,  and  all 
essential  laws  relating  to  trade  and  com- 
merce. 

Mr.  Isaacs. — But  if  you  left  the  first 
part  of  the  amendment  out  there  might 
be  an  implication  the  wrong  way  in  re- 
gard to  the  latter  part. 

Mr.  BARTON.— I  think  there  will  be 
an  implication  the  wrong  way  even  if  we 
leave  the  first  part  in.  Now,  my  objec- 
tion to  this  proposal  is  that  it  is  a  total 
departure  from  the  proper  guardianship 
of  the  Constitution.  While  the  Parlia- 
ment may  properly  in  relation  to  trade  and 
commerce  make  laws  for  the  execution  and 
maintenance  of  roads  and  rivers,  and  pass 
any  other  laws  for  the  carrying  out  of 
the  trade  and  commerce  sub- section  of 
clause  52,  when  they  have  done  that  much 
they  have  done  all  they  should  be  allowed 
to    do.       They   should    be    kept    within 


the  meaning  of  the  trade  and  commerce 
provisions.  Their  legislation,  if  it  stopped 
at  that  point,  would  be  subject  to  the  High 
Court  of  the  Commonwealth,  which  is  the 
proper  tribunal.  To  take  the  adjudica- 
tion of  matters  of  this  sort  out  of  the 
control  of  the  High  Court,  and  to  vest  it 
in  the  Federal  Parliament,  is  a  proposal 
which  I  have  a  rooted  objection  to;  and  I 
shall  be  found,  as  I  have  been  found  from 
the  beginning  of  the  proceedings  of  this 
Convention,  objecting  to  every  provision 
which  seeks  to  take  away  from  the  High 
Court  of  the  Commonwealth,  which  we 
have  appointed  the  arbiter  of  the  Constitu- 
tion, the  consideration  of  matters  which 
should  be  matters  of  adjudication  by  the 
court,  and  the  placing  of  them  within  the 
jurisdiction  of  the  Parliament,  by  that 
means  keeping  down  and  restricting  the 
authority  of  the  High  Court  as  the  pro- 
tector of  the  Constitution. 

Mr.  Solomon. — But  the  High  Court  will 
only  interpret  the  laws  passed  by  the  Par- 
liament. 

Mr.  BARTON.— Yes,  but  if  you  give, 
outside  the  ordinary  meaning  of  the  trade 
and  commerce  clause,  the  discretion  to 
the  Parliament  which  is  given  to  it  by  the 
latter  part  of  Sir  George  Turner's  amend- 
ment, you  do  more  than  you  ought  to  do. 
By  the  second  part  of  this  amendment  you 
take  away  from  the  High  Court,  and  vest 
in  the  Federal  Parliament,  the  deter- 
mination of  what  is  a  preference  or  dis- 
crimination, which  is  an  infringement  of 
the  trade  and  commerce  provisions. 

Mr.  Solomon. — Will  not  they  be  subject 
to  review  by  the  High  Court? 

Mr.  BARTON.— That  cannot  be  if  you 
give  the  Federal  Parliament  the  sole  dis- 
crimination. And  I  draw  attention  to  these 
words — "such  preferences  or  discrimina- 
tions as  it  may  deem  to  be  undue  and  un- 
reasonable or  to  be  unjust  to  any  state." 
Those  words  put  in  the  hands  of  the 
Federal  Parliament,  instead  of  the  High 
Court,  the  entire  determination  of  what 
is  an  undue  and  unjust  preference  or 
discrimination. 
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Mr.  Gordon. — What  is  the  best 
tribunal  1 

Mr.  BARTON.— I  am  much  obliged  to 
my  honorable  friend  for  his  interjection. 
The  best  tribunal  is  a  just  one. 

Mr.  McMillan. — You  might  as  well 
give  the  ownership  of  the  railways  to  the 
Federal  Parliament. 

Mr.  Gordon. — But  which  is  at  once 
likely  to  be  the  most  competent  and  the 
most  just  1 

Mr.  BARTON.— The  one  which  is  likely 
to  be  most  competent  is  the  one  that  best 
understands  the  Constitution  and  can 
best  interpret  the  meaning  of  it. 

Mr.  Gordon. — The  Parliament  makes 
the  law. 

Mr.  BARTON.— And  under  this  pro- 
posal the  reasonable  law  which  the  Parlia- 
ment may  have  made  might  be  twisted  at 
the  discretion  of  the  Parliament  to  the 
utter  damnifying  and  humiliation  of  the 
High  Court. 

Mr.  Solomon. — If  you  strike  out  the 
words  "  as  it  may  deem  to  be  undue  and 
unreasonable,"  would  your  objection  be 
met? 

Mr.  BARTON.— It  would  to  a  certain 
extent,  but  the  proposal  would  still  be 
open  to  this  objection — that  the  insertion 
of  these  words  constitutes  an  absolute 
denudation  of  the  Supreme  Court  of  its 
proper  power  under  this  Constitution. 
My  next  point  is  this — and  it  was  the 
subject  of  an  interjection  by  Mr.  McMillan 
— that  this  is  an  attempt  to  deal  with  the 
railways  of  the  various  states  as  if  they 
were  already  federalized  property.  Now, 
we  must  either  federalize  the  railways  or 
not. 

Mr.  Kingston. — Are  you  prepared  to 
federalize  them  1 

Mr.  BARTON.  —  We  have  hitherto 
determined  not  to  federalize  the  railways. 
I  objected  to  the  use  of  that  term  yester- 
day ;  I  should  prefer  to  say  we  have 
decided  not  to  pool  them.  What  we  have 
determined  to  do  in  the  case  of  the  rivers — 
[Mr.  Barton. 


I    . 


and,  so  far,  the  same  applies  to  the  rail- 
ways—is this  :  To  leave  the  Federal  Parlia- 
ment with  authority  to  exercise  federal 
control  for  the  purpose  of  maintaining 
navigation.  And  so,  in  the  case  of  the 
railways,  we  should  prevent  inter-state 
commerce  being  interfered  with.  That, 
we,  as  New  South  Wales  representatives, 
are  perfectly  prepared  to  abide  by,  but 
beyond  that  we  are  not  willing  to  go. 
This  is  an  attempt  to  treat  the  railways 
as  if  the  Commonwealth  had  assumed  their 
ownership,  and  in  that  respect  the  pro- 
posal is  radically  wrong.  Because  we  have 
stopped  short  at  taking  over  the  railways 
— and  I  venture  to  say  rightly  so — but 
having  so  stopped  short  we  are  now  asked 
to  give  to  the  Parliament  of  the  Common- 
wealth a  power  which  is  only  consistent 
with  the  complete  ownership  of  the  rail- 
ways. How  else  can  this  clause  be  defended, 
except  that  you  are  going  to  give  juris- 
diction to  the  Federal  Parliament  to  man- 
age the  railways  1  There  is  not  a  railway 
rate  or  tariff  that  would  not  be  subject  to 
a  power  of  this  kind.  If  the  Parliament 
is  to  have  the  power  of  saying  what  is  a 
just  or  an  unjust  preference  or  discrimi- 
nation, we  are  practically  allowing  the 
Parliament  to  assume  the  ownership  of 
these  railways,  because  it  may  do  every- 
thing it  likes,  short  of  absolutely  taking 
them  over. 

Mr.  Reid. — And  short  of  paying  the 
expense  of  running  them. 

Mr.  BARTON.— And  short  of  paying 
the  expense  of  running  them,  as  my  right 
honorable  friend  says.  So  that  you  give  to 
the  authority  which  is  not  charged  with 
the  expense  of  maintaining  these  railways, 
or  with  the  responsibility  of  managing 
them,  and  whose  citizens  do  not  have  to 
sustain  the  obligation  of  them,  such  an 
authority  as  to  impose  an  interdiction 
upon  the  management  in  such  a  way  as 
would  seriously  jeopardize  the  finances  of 
the  state  that  owned  them.  It  is  a  most 
radical  amendment,  and  I  do  not  think 
I  shall  go  too  far  in  denouncing  it  as  the 
most  unjust  proposal  that  could  possibly  be- 
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put  forward.  Now,  with  reference  to  pre- 
ference or  discrimination,  we  have  under 
the  trade  and  commerce  sub-section  and 
under  clause  89  made  such  provision  as 
will  enable  the  Parliament  in  the  first 
place  to  make  laws  to  maintain  the  proper 
freedom  from  interruption  of  navigation 
and  commerce  in  regard  to  the  carriage 
of  goods  between  the  states.  We  had 
that  provision  sufficiently  in  the  trade  and 
commerce  sub-section,  and  we  have  added 
to  its  effect  by  clause  89.  I  do  not  think 
that  my  honorable  friend  (Sir  Joseph 
Abbott)  understood  that,  when  he  spoke 
with  regard  to  that  clause  this  morning, 
because,  as  an  interdict  not  only  to 
the  Commonwealth,  but  to  the  states 
themselves,  in  connexion  with  any 
action  they  desired  to  take  in  regard 
to  trade  and  commerce  between  the 
states,  those  provisions  cannot  be 
usurped.  Those  provisions  are  sufficient 
to  maintain  freedom  of  trade  and  com- 
merce between  the  states,  but  they  allow 
the  states  themselves  to  take  care  of  the 
trade  and  commerce  which  is  within  their 
own  limits.  And  that  is  the  proper  divi- 
sion of  federal  and  state  power.  I  have 
been  surprised  to  find  in  the  course  of  this 
debate  that  the  proper  limits  of  the  state 
and  the  Commonwealth  in  regard  to  this 
subject  have  been  so  much  mixed  up,  even 
by  honorable  members  who  have  spoken 
freely  and  strongly  before  as  to  the  neces- 
sity for  the  separation  of  these  two  powers 
being  provided  for  in  the  trade  and  com- 
merce sub-section  and  clause  89.  The 
subsection  and  the  clause  referred  to 
retain  the  authority  of  the  state  and 
of  the  Commonwealth  within  their  proper 
provinces,  and  enable  the  High  Court  to 
interdict  any  traffic  regulation  made  by  a 
state  which  usurps  the  inter-state  authority 
of  the  Commonwealth — that  is  to  say,  which 
applies  regulations  that,  upon  their  face, 
affect  inter-state  traffic  in  such  a  way  that 
it  could  not  be  continued  without  obstruc- 
tion. But  we  are  now  asked,  instead  of 
leaving  the  provinces  of  the  Commonwealth 
and   of  the  states  distinct,  to  go  further 


and  to  give  power  not  only  of  legislation, 
but  of  interference,  to  the  Commonwealth. 

Sir  George  Turner. — For  one  of  the 
purposes  of  the  Commonwealth — freedom 
of  interchange. 

Mr.  BARTON. — My  honorable  friend  is 
(piite  in  error  there,  because  all  that  has 
already  been  done  in  the  trade  and  com- 
merce sub-section  and  in  clause  89.  But 
he  now  proposes  to  go  further.  The 
amendment  which  he  has  proposed  only 
reads  sensibly  if  you  read  it  as  an  additional 
power.  The  first  part  of  the  amendment 
is  a  mere  repetition,  but  the  second  part 
is  an  additional  power.  If,  therefore,  you 
have  already  provided  in  such  a  way  that 
trade  and  commerce  come  within  the 
proper  sphere  of  the  High  Court  as 
arbiter  between  the  states  and  the  Com- 
monwealth, it  follows,  if  you  mean  what 
the  amendment  says,  that  you  mean  to  go 
further  and  let  the  Parliament,  dictated 
by  factions  and  by  parties,  be  the  arbiter 
with  regard  to  traffic  and  the  state  rail- 
ways. I  submit  that  that  is  radically 
wrong.  It  is  an  interference  with  the 
whole  course  of  the  Constitution  which  we 
have  been  making.  Apart  from  all  pre- 
ferential considerations,  if  I  were  not  one 
of  the  representatives  of  New  South  Wales, 
I  should  oppose  this  proposal,  because  it 
is  an  attempt  (quite  apart  from  all  con- 
sideration of  the  ownership  of  railways  in 
the  colonies)  to  take  away  from  this  body 
which  we  have  set  up  the  authority  which 
should  belong  to  it,  and  to  force  the  states 
into  confusion.  I  object  to  it  because  it 
takes  away  a  power  from  the  body  that 
should  be  the  arbiter,  and  leaves  to 
faction  the  dictation  of  this  important 
matter.  I  object  to  it  because  if  this 
amendment  is  carried  we  shall  be  doing 
what  is  unjust  as  between  the  states. 
That  cannot  be.  And  this  would  be  a 
maleficent  provision  to  put  into  our  Con- 
stitution. I  cannot  say  that  there  has  been 
any  proposition  made  from  the  beginning 
of  our  proceedings  which  I  have  viewed 
with  more  apprehension  than  this  one  as 
regards   its  effect  upon  the  Constitution. 
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Let  any  proposal  be  made  which  I  con- 
sider to  be  fair  and  jnst  and  reason- 
able and  I  will  not  be  one  to  unnecessarily 
object  to  it.  But  I  do  object  to  a  pro- 
posal which  seeks  to  hand  over  these 
cases  which  should  be  determined  by  an 
authority  of  permanently  just  and  even 
decisions  to  an  authority  the  voice  of 
which  to-day  may  be  negatived  by  its 
own  voice  to-morrow.  There  cannot  be 
justice  or  consistency  in  a  proposal  of  that 
kind,  and  the  transfer  of  this  authority  to 
the  wrong  place,  if  done,  will  be  the  most 
evil  thing  for  the  success  of  this  Constitu- 
tion which  ever  has  been  done.  Passing 
from  that  constitutional  view  of  the  matter 
to  the  other  view  of  it,  what  right  is  there 
that  we  should,  at  the  dictation  of  one 
colony,  place  in  the  hands  of  the  Parlia- 
ment the  determination  of  the  way  in 
which  all  the  state  railways  shall  be 
managed,  for  it  amounts  to  that  1  It  has 
been  our  intention,  up  to  this  point,  to 
leave  to  each  state  the  management  of  its 
own  railways;  and  the  two  cannot  stand 
together.  This  proposal  is  not  in  further- 
ance of  the  federal  power  for  the  regula- 
tion of  trade  and  commerce,  but  it  is  an 
attempt  to  give  the  federal  power  an 
authority  over  railways  which  we  have  said 
we  are  going  to  keep  to  the  states.  If 
the  Convention  is  going  to  pass  a  law  of 
that  kind,  they  will  really  in  one  breath 
be  saying  that  the  states  shall  manage 
their  own  railways,  and  in  the  other 
breath  that  this  Federal  Parliament  shall 
manage  the  railways  for  the  states.  These 
two  things  cannot  live  together,  and  I  do 
say  that  you  could  not  have  a  proposal 
submitted  that  would  be  more  likely  to 
do  damage  to  the  Constitution  than  that 
to  which  I  now  object. 

Mr.  ISAACS  (Victoria). — I  am  sorry  I 
cannot  agree  with  the  honorable  member 
who  has  just  resumed  his  seat.  So  far 
from  thinking  this  a  maleficent  or  wrong 
proposal,  it  should,  in  my  opinion,  have 
the  support  of  every  honorable  member 
in  the  Convention  who  desires  to  see  the 
Constitution  come  into  operation  with  as 
[Mr.  Barton. 


little  friction  as  possible.  Nothing  has 
been  said  during  the  debate  which  has 
convinced  me  that  the  freight  wars  are 
injurious  to  the  freedom  of  trade  of  the 
states  as  they  stand,  and,  as  I  gather  from 
the  arguments  of  my  learned  friend  and 
of  those  who  have  spoken  with  him,  the 
position  will  be  this :  That  under  the  trade 
and  commerce  clause,  and  under  clause  89 
of  the  Bill,  Victoria  and  South  Australia 
may  be  prevented  from  doing  anything 
which  would  give  either  of  those  states  an 
opportunity  of  drawing  custom  to  their  own 
railways,  whilst  New  South  Wales  would 
have  the  fullest  opportunity,  unrestricted 
by  the  Commonwealth,  of  doing  every- 
thing she  could  to  prevent  any  of  her  trade 
leaving  her  own  political  borders.  In 
other  words,  the  political  lines  are  to 
govern  and  not  the  natural  or  geographi- 
cal position.  That  must  be  cleared  away. 
It  must  be  made  perfectly  plain  in  the 
Constitution  that  Victoria,  New  South 
Wales,  and  South  Australia  are  to  be 
left  with  exactly  the  same  rates  as  they 
have  now  in  regard  to  railways,  or  that 
the  matter  must  pass  into  the  hands  of 
some  impartial  and  superior  body,  which 
will  have  power  to  control  us  all  and  keep 
us  all  within  fair  and  equitable  limits.  We 
are  told  that  New  South  Wales  cannot 
consent  to  that.  I  personally  hold  the 
view  that  under  the  trade  and  commerce 
clause,  as  I  said  yesterday,  the  freedom 
of  trade  and  commerce  is  what  is 
looked  to.  I  do  not  know  of  any 
case  or  any  decision  that  has  ever  been 
given  which  goes  to  show  that  the  giving 
of  lower  rates  to  an  outsider  is  an  interfer- 
ence with  the  freedom  of  commerce,  and 
indeed  a  very  late  case  decided  in  1895 
strengthens  the  views  that  I  hold.  Strong 
opinions  have  been  given  on  the  other  side, 
and  we  ought  not  to  leave  this  matter  to 
the  ultimate  decision  of  a  court  in  such  a 
way  that  if  the  decision  should  be  adverse 
to  what  most  of  us  desire,  the  position 
could  not  be  altered  except  by  a  referen- 
dum succeeding  on  a  joint  vote  of  the  two 
Houses  of  Parliament.   I  think  that  would 
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be  a  calamity.  If  it  were  to  turn  out  as 
we  fear  it  might,  it  would  be  a  calamity. 
The  object  of  the  proposal  put  forward  by 
the  Right  Hon.  the  Premies  of  Victoria 
is  to  do  away  with  that.  When  the 
Hon.  Mr.  Barton  said  that  it  appeared  on 
the  surface  of  it  to  be  a  fair  and  equitable 
proposal  he  did  it  scant  justice.  The 
first  part  of  it  was  in  the  Bill  of  1891  and 
in  the  Adelaide  Bill,  with  the  exception 
that  rivers  were  included. 

Mr.  Wise. — You  will  admit  that  the 
words  in  the  first  part  are  not  necessary  1 

Mr.  ISAACS. — I  think  they  are  neces- 
sary if  you  are  going  to  say  any  more 
than  that,  because  the  absence  of  these 
words,  if  you  are  going  to  particularize, 
might  raise  an  awkard  implication.  The 
objection  is  to  the  concluding  words, 
which  are  these — "and  particularly  to 
forbid  such  preferences  or  discriminations 
as  it  may  deem  to  be  undue,  unreasonable, 
or  unjust  to  any  state."  The  first  objec- 
tion taken  is  that  the  wrong  tribunal  is  to 
decide  the  matter.  I  would  seriously  ask 
honorable  members  whether  such  a  ques- 
tion can  bo  left  to  the  Supreme  Court  as 
advantageously  as  to  the  Parliament  1  Is 
it  a  mere  question  of  dry  law?  Is  it 
a  mere  question  of  the  construction  of  an 
Act  of  Parliament  or  of  a  regulation  1  If 
it  were,  I  should  say,  undoubtedly,  leave 
it  to  the  Supreme  Court.  But  what  is  the 
position  1  You  will  have  to  inquire  into 
the  political  and  commercial  position  of  a 
country,  and  into  the  competitive  claims 
made  on  the  various  lines,  and  you  will 
have  to  look  into  a  thousand  and  one  con- 
siderations wholly  foreign  to  the  province 
and  ordinary  jurisdiction  of  a  court  of  law. 
The  Judges  should  not  be  asked  to  decide 
matters  which  extend  far  into  the  political 
arena,  and  which  might  land  them  in  very 
awkward  entanglements,  and  make  the 
Supreme  Court  a  centre  of  terrible  politi- 
cal conflicts  and  controversies  that  might 
go  to  the  very  existence  of  the  states. 

Mr.  O'Connor. — Would  not  that  apply 
to  almost  any  question  arising  under  the 
Constitution  1 
[87] 


Mr.  ISAACS. — No,  because  an  ordinary 
constitutional  question  would  be  deter- 
mined by  a  consideration  of  the  document 
before  the  court.  This  is  a  totally  dif- 
ferent thing.  The  considerations  which 
relate  to  what  is  a  just  railway  rate 
between  different  states  should  be  deter- 
mined by  independent  men  in  Parliament, 
and  not  on  questions  of  dry  law.  In  a  state, 
the  state  Parliament  or  an  authority 
created  by  them  determines  the  rates. 
Then  we  say  that  we  will  transfer  any 
disputes  that  arise  in  regard  to  these 
matters  to  a  superior  body.  And  what 
body  would  be  so  calculated  to  de- 
termine them  equitably  as  the  Federal 
Parliament  ?  If  we  want  precedent  for 
this  we  have  got  it  in  England.  We  have 
been  talking  about  the  American  Inter- 
State  Commerce  Act,  but  the  English 
Railways  Act  is  the  foundation  of  that 
measure.  It  is  the  English  Act  that  the 
Americans  follow.  We  have  been  looking 
to  America  for  the  provisions  of  the  Inter- 
State  Commerce  Act  with  regard  to  rail- 
ways, but  the  English  law  is  the  founda- 
tion of  them.  In  deciding  the  latest  cases  in 
the  American  courts  the  J  udges  have  been 
forced  to  go  to  English  law  in  order  to 
determine  what  is  right  in  respect  to 
these  railway  rates.  In  America  have 
they  left  the  question  of  what  is  fair 
and  reasonable  in  railway  rates  to  the 
Supreme  Court  1  Not  a  bit  of  it.  They 
have  actually  left  it  to  Congress.  The 
contention  of  my  honorable  friends  op- 
posite that  Parliament  has  a  right  under 
the  trade  and  commerce  clause  to  regulate 
these  matters  shows  that  in  America  it 
is  the  Parliament  that  determines  them. 
They  have  the  fullest  control.  Under  the 
Inter-State  Commerce  Act  they  constituted 
the  Inter-State  Commission. 

Mr.  McMillan.— Is  not  there  a  differ- 
ence between  a  Parliament  in  a  state  and 
a  Parliament  that  exercises  its  powers  over 
several  states  1 

Mr.  ISAACS. — I  am  referring  now  to 
the  United  States.  The  United  States 
Congress   has   not  any    property    in   the 
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railways,  and  although  Congress  does  not 
attempt  to  manage  these  railways — and  it 
could  not,  because  they  are  private  pro- 
perty— yet,  by  virtue  of  the  powers  it 
possesses,  it  did  pass  an  Inter-State  Com- 
merce Act,  in  order  that  it  might  see  that 
the  states  were  fairly  and  properly  dealt 
with. 

Mr.  Reid. — Are  you  willing  that  the 
principles  of  interference  recognised  under 
that  Act  should  be  recognised  in  this  Con- 
stitution ? 

Mr.  ISAACS.— Yes,  and  I  would  go 
further.  There  is  a  case,  The  Texas 
and  Pacific  Railway  Company  against  The 
Inter-State  Commission,  which  was  decided 
in  October,  1895,  and  is  reported  in 
volume  162  of  the  United  States  Reports, 
page  197.  In  this  case  the  Supreme 
Court 

An  Honorable  Member. — What  about 
the  Wabash  case  ? 

Mr.  ISAACS. — The  decision  given  in  the 
Wabash  case  has  been  very  severely  com- 
mented on  in  a  dissenting  judgment  re- 
cently, so  that  it  is  useless  to  rely  upon 
it  absolutely. 

Mr.  Reid. — There  is  the  Act  itself,  the 
first  section  of  it. 

Mr.  ISAACS.— Will  the  honorable  mem- 
ber allow  me  to  answer  one  thing  at  a  time? 
The  case  to  which  I  was  referring  dealt 
with  the  position  of  the  Inter-State  Com- 
mission. It  is  a  very  instructive  case,  and 
I  will  read  the  final  conclusions  of  the  Su- 
preme Court.  They  will  be  found  on  page 
233  of  volume  162.     The  court  stated  :— 

The  conclusions  that  we  draw  from  the  his- 
tory and  language  of  the  Act,  and  from  the 
decisions  of  our  own  and  the  English  courts, 
are  mainly  these  :  That  the  purpose  of  the  Act 
is  to  promote  and  facilitate  commerce  by  the 
adoption  of  regulations,  to  make  charges  for 
transportation  just  and  reasonable,  and  to  for- 
bid undue  and  unreasonable  preferences  or  dis- 
criminations :  That  in  passing  judgment  upon 
questions  arising  under  the  Act  the  tribunal  ap- 
pointed to  enforce  its  provisions,  whether  the 
commission  or  the  courts,  is  empowered  to 
fully  consider  all  the  circumstances  and  condi- 
tions that  reasonably  apply  to  the  situation, 
[Mr.  Isaac*. 


and  that,  in  the  exercise  of  its  jurisdiction,  the 
tribunal  may  and  should  consider  the  legiti- 
mate interests  as  well  of  the  carrying  companies 
as  of  the  traders  and  shippers,  and  in  consider- 
ing whether  any  particular  locality  is  subjected 
to  an  undue  preference  or  disadvantage  the 
welfare  of  the  communities  occupying  the  locali- 
ties where  the  goods  are  delivered  is  to  be  con- 
sidered as  well  as  that  of  the  communities  which 
are  in  the  locality  of  the  place  of  shipment. 
That  among  the  circumstances  and  conditions  to 
be  considered,  as  well  in  the  case  of  traffic  origi- 
nating within  the  limits  of  the  United  States, com- 
petition that  affects  rates  should  be  considered, 
and  in  deciding  whether  rates  and  charges  made 
at  a  low  rate  to  secure  foreign  freights,  which 
would  otherwise  go  by  other  competitive  routes, 
are  or  are  not  undue  and  unjust,  the  fair  in- 
terests of  the  carrier  companies  and  the  welfare 
of  the  community  which  is  to  receive  and  con- 
sume the  commodities  are  to  be  considered. 
That  if  the  commission,  instead  of  confining  its 
action  to  redressing,  on  complaint  made  by  some 
particular  person,  firm,  corporation,  or  locality, 
some  specific  disregard  by  common  carriers  of 
provisions  of  the  Act,  proposes  to  promulgate 
general  orders,  which  thereby  become  rules 
of  action  to  the  carrying  companies,  the  spirit 
and  letter  of  the  Act  require  that  such  orders 
should  have  in  view  the  purpose  of  promoting 
and  facilitating  commerce,  and  the  welfare  of  all 
to  be  affected,  as  well  the  carriers  as  the 
traders  and  consumers  of  the  country. 

Mr.  O'Connor. — It  is  the  commission 
that  has  to  consider  all  these  things,  not 
the  Parliament. 

Mr.  ISAACS. — The  commission  will  be 
created  by  the  Parliament,  and  the  Par- 
liament can  pass  any  enactment  it  likes 
for  the  guidance  of  the  commission.  It 
may  refuse  to  establish  the  commission 
if  it  likes.  But  I  urge  it  upon  the  con- 
sideration of  my  honorable  friend,  if  the 
Supreme  Court  is  not  a  body  ill  cal- 
culated to  deal  with  these  matters.  If 
it  did  deal  with  them,  it  would  be  enter- 
ing into  political  contests,  which  would 
degrade  it,  and  it  would  render  itself  sub- 
ject to  animadversion  upon  the  part  of 
those  who  were  dissatisfied  with  its  de- 
cisions, which  would  seriously  detract  from 
its  dignity.  Suppose,  however,  that  the 
Supreme  Court  endeavoured  to  deal  with 
these  matters,  I  ask  how  would  it  pro- 
ceed?    It    would    call    experts— traders, 
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merchants,  railway  men,  and  others — from 
all  parts  of  the  states  concerned.  Would 
it  also  have  to  call  for  a  jury  of  the  in- 
habitants of  these  states,  or  would  the 
Judges  be  supposed  to  be  competent  to 
give  a  decision  upon  the  facts  set  before 
them  ?  I  think  that  all  the  considerations 
surrounding  the  case  should  determine  us 
that  the  Supreme  Court  is  not  a  body 
suitable  for  the  performance  of  this  work. 

Mr.  Glynn. — Does  not  the  Inter-State 
Commission  declare  what  is  unjust,  while 
the  Supreme  Court  acts  accordingly  ? 

Mr.  ISAACS. — In  this  case,  Parliament 
will  determine  what  shall  be  done,  and 
who  shall  do  it.  I  can  quite  understand 
that  Parliament  may  say — "  We  are  too 
large  a  body,  too  complex  a  tribunal,  to 
ourselves  determine  these  matters,  just 
as  we  are  unable  to  directly  control 
the  management  of  the  various  depart- 
ments of  Government;  but  we  can  lay 
down  principles,  and  we  can  create  a 
tribunal  which  we  can  alter  if  it  does 
not  satisfy  us,  and  we  can  thus  see  that 
justice  is  done  between  the  various  states 
as  nearly  as  possible."  That  is  what  Par- 
liament does  in  America,  and  what  Parlia- 
ment does  in  England.  In  England  they 
have  created  a  commission,  and  have  laid 
down  provisions  similar  to  those  I  have 
been  referring  to.  We  must  not  think 
that  America  affords  all  the  precedents 
in  regard  to  matters  of  this  kind.  In 
America  they  refer  to  the  English  deci. 
sions,  and  acknowledge  that  it  is  the  Eng- 
lish law  and  legislation  which  forms  the 
foundation  of  their  inter-state  commercial 
provisions.  In  England  the  si  ate  does  not 
possess  or  control  the  railways,  but  care 
is  taken  that  in  regard  to  these  gigantic 
concerns  which  merchants  and  producers 
require  to  be  able  to  meet  each  other  and 
to  effect  a  distribution  of  products,  both 
manufactured  and  unmanufactured,  the 
rights  of  the  public  are  considered.  The 
public  are  not  legally  compelled  to  use 
these  instruments  of  commerce,  but  they 
are  practically  compelled  to  do  so.  There- 
fore, the  state  steps  in  and  says  that  there  | 


shall  be  no  undue  preferences  or  discrimi- 
nations. In  this  connexion  the  English 
case  of  Phipps  v.  The  London  and  North- 
Western  Railway  Company,  1892,  2  Q.B., 
289,  is  very  instructive.  I  merely  refer  to 
the  case  to  show  honorable  members  that 
these  matters  have  had  consideration  in 
the  English  courts  of  law. 

Mr.  O'Connor. — Every  English  railway 
company  works  under  a  charter  which  is 
limited  by  certain  conditions,  these  condi- 
tions dealing  with  the  question  of  dis- 
criminating rates  and  other  matters. 

Mr.  ISAACS. — There  are  railway  com- 
panies in  existence  in  England  who  got 
their  charters  long  before  the  present  Act 
was  passed,  and  it  cannot  be  said  that 
they  took  them  with  the  knowledge  that 
this  Act  would  be  passed.  The  Act  was 
brought  in  because  it  was  found  that  the 
public  welfare  demanded  it — just  as,  I 
think,  the  public  welfare  will  demand 
some  provision  of  the  kind  I  am  advo- 
cating. 

Mr.  Glynn. — There  were  Acts  passed 
before  1888.  There  were  Acts  passed  in 
1844. 

Mr.  Isaacs. — Yes.  The  amending  Act 
was  passed  in  1887-8,  and  the  English 
Act  preceded  it.  The  question  was  con- 
sidered by  the  Supreme  Court  of  the 
United  States  in  1896  in  the  action — The 
United  States  v.  the  Trans- Missouri  Freight 
Association.  It  is  a  remarkable  thing  that 
in  nearly  all  these  cases  we  have  a  division 
of  opinion  amongst  the  Judges.  The  de- 
cisions are  generally  come  to  by  a  majority 
of  five  Judges  to  four. 

Mr.  Gordon. — That  shows  how  dan- 
gerous it  is  to  leave  these  matters  to  the 
J  udges. 

Mr.  ISAACS.— Undoubtedly.  The  posi- 
tion in  America  is  very  curious.  There 
appears  to  be  no  provision  enabling  the 
Inter-State  Commission  to  stop  what  is 
called  "  the  war  of  freights,"  that  is, 
undercutting.  Honorable  members  will 
recollect  that  I  read  the  other  day  part 
of  the  report  of  the  Inter-State  Commis- 
sion for  1894-5,  in  which,  after  deploring 


1380  Commonwealth  of  [23  Feb.,  1898.] 


Australia  Bill. 


the  terrible  war  of  freights  in  the  south, 
the  commissioners  expressed  themselves  as 
unable  to  deal  with  it,  because  the  legis- 
lation of  the  Commonwealth  has  not  yet 
given  them  power  to  do  so,  the  impli- 
cation being  that  Congress  could  give 
them  this  power.  In  1890  Congress 
passed  a  law  providing  that  "every  con- 
tract, combination  in  the  form  of  trust  or 
otherwise,  or  conspiracy  in  restraint  of 
trade  or  commerce,"  was  thereafter  to  be 
illegal.  Under  that  Act  a  very  strange 
case  arose,  and  it  indicates  the  neces- 
sity for  a  provision  such  as  we  now 
desire  to  introduce  into  this  Con- 
stitution. The  Trans -Missouri  Freight 
Association  consisted  of  a  certain  number 
of  railway  companies  which  had  been 
undercutting  each  other,  and  which  com- 
bined to  fix  rates  from  which  none  of  them 
should  depart.  The  legality  of  the  com- 
bination was  questioned,  but  before  the 
court  could  give  a  decision  the  association 
was  broken  up,  in  order  that  the  court 
might  not  decide  the  matter.  But  the 
Judges  said  that  they  could  still  deal  with 
it,  and  that  they  could  grant  an  injunction 
against  the  repetition  of  what  had  oc- 
curred. They  decided  that  the  provisions 
of  the  Act  to  which  I  have  referred — 

Apply  to  and  cover  common  carriers  by  rail- 
road ;  and  a  contract  between  them  in  restraint 
of  such  trade  or  commerce  is  prohibited,  even 
though  the  contract  is  entered  into  between 
competing  railroads  only  for  the  purpose  of 
thereby  affecting  traffic  rates  for  the  trans- 
portation of  persons  and  property. 

On  page  330  the  court  made  some  obser- 
vations which,  I  think,  should  guide  us 
in  this  matter  : — 

To  the  question  why  competition  should 
necessarily  he  conducted  to  such  an  extent  as 
to  result  in  this  relentless  and  continued  war,  to 
eventuate  only  in  the  financial  ruin  of  one  or  all 
of  the  companies  indulging  in  it,  the  answer  is 
made  that  if  competing  railroad  companies  be 
left  subject  to  the  sway  of  free  and  unrestricted 
competition  the  results  above  foreshadowed 
necessarily  happen  from  the  nature  of  the 
case  ;  that,  competition  being  the  rule,  each 
company  will  seek  business  to  the  extent  of 
its  power,  and  will  underbid  its  rival  in  order 
[Mr.  Isaacs. 


to  get  the  business,  and  such  underbidding 
will  act  and  re-act  upon  each  company  until  the 
prices  are  so  reduced  as  to  make  it  impossible 
to  prosper  or  live  under  them ;  that  it  is  too 
much  to  ask  of  human  nature  for  one  company 
to  insist  upon  charges  sufficiently  high  to  afford 
a  reasonable  compensation,  and  while  doing  so 
to  see  its  patrons  leave  for  rival  roads  who  are 
obtaining  its  business  by  offering  less  rates  for 
doing  it  than  can  be  afforded  and  a  fair  profit 
obtained  therefrom.  Sooner  than  experience 
ruin  from  mere  inanition,  efforts  will  be  made 
in  the  direction  of  meeting  the  underbidding 
of  its  rival  until  both  shall  end  in  ruin.  The 
only  refuge,  it  is  said,  from  this  wretched  end 
lies  in  the  power  of  competing  roads  agree- 
ing among  themselves  to  keep  up  prices  for 
transportation  to  such  sums  as  shall  be  reason- 
able in  themselves,  so  that  companies  may  be 
allowed  to  save  themselves  from  themselves, 
and  to  agree  not  to  attack  each  other,  but  to 
keep  up  reasonable  and  living  rates  for  the 
services  performed.  It  is  said  that,  as 
railroads  have  a  right  to  charge  reasonable 
rates,  it  must  follow  that  a  contract  among 
themselves  to  keep  up  their  charges  to  that 
extent  is  valid.  Viewed  in  the  light  of  all 
these  facts,  it  is  broadly  and  confidently  as- 
serted that  it  is  impossible  to  believe  that 
Congress  or  any  other  intelligent  and  honest 
legislative  body  could  ever  have  intended  to 
include  all  contracts  or  combinations  in  re- 
straint of  trade,  and  as  a  consequence  thereof 
to  prohibit  competing  railways  from  agreeing 
among  themselves  to  keep  up  prices  for  trans- 
portation to  such  a  rate  as  should  be  fair  and 
reasonable. 

The  court  says  that,  as  Congress  has  deter- 
mined that  there  shall  be  no  combinations 
of  this  kind,  it  cannot  go  into  the  question 
of  whether  rates  are  or  are  not  reasonable. 
The  court  has  only  to  look  at  the  bare 
words  of  the  Act,  and  decide  whether  there 
has  been  any  combination.  But  is  that 
the  state  of  things  that  we  wish  to  see 
existing  here  ?  If  the  Supreme  Court  has 
to  take  into  consideration  the  various  cir- 
cumstances to  which  I  have  referred,  will  it 
not  be  disturbed  in  it  proper  functions  and 
required  to  decide  questions  it  was  never 
intended  to  decide?  But  if  we  leave 
matters  where  they  are,  we  shall  have 
injustice,  according  to  the  contention  of 
my  honorable  friends.  New  South  Wales 
would,  from  the  nature  of  her  situation, 
be  absolutely  free  to  make  such  charges  as 
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she  liked,  be  they  great  or  small,  so 
long  as  they  were  confined  to  the  traffic 
originating  within  her  own  borders, 
although  that  traffic  might  politically 
and  geographically  belong  to  another  state, 
and  should  naturally  flow  to  some  other 
part  of  the  Commonwealth.  When  we  are 
entering  into  a  Federation  these  considera- 
tions must  appeal  to  us  with  unanswer- 
able force.  Therefore,  I  say  that  the  amend- 
ment of  the  Premier  of  Victoria  is  sup- 
ported by  the  very  latest  decisions  on  these 
matters,  and  is  defensible  and  unanswer- 
able when  attacked  from  the  aspect  of 
the  nature  of  the  tribunal  which  it  is 
sought  to  impose.  It  is  also  necessary 
in  order  to  give  what  I  think  a  fair  and 
nable  solution  of  the  difficulties  which 
have  been  engaging  our  attention  for  the 
last  few  days. 

[The  Chairman  left  the  chair  at  one 
o'clock  p.m.  The  committee  resumed  at 
five  minutes  past  two  o'clock  p.m^\ 

Mr.  GORDON  (South  Australia).—! 
should  like,  in  a  very  few  words,  to  say 
something  in  reply  to  the  argument  which 
the  honorable  and  learned  member  (Mr. 
Barton)  addressed  to  the  Convention  with 
regard  to  the  impropriety  of  submitting 
the  matter  of  the  justice  or  injustice  of 
railway  rates  to  the  Parliament.  I  think 
the  honorable  member  rather  makes  a 
fetish  of  the  High  Court.  I  think  we 
ought  to  remember  that,  after  all,  the  High 
Court,  important  as  its  functions  are,  is 
the  creature  of  the  Constitution,  and  that 
the  Constitution  is  not  to  be  the  creature 
of  the  High  Court.  Why  are  the  services 
of  the  High  Courts  so  often  called  into  re- 
quisition in  America?  Simply  because  of 
the  uncertainties  of  the  Constitution.  And 
if,  by  stating  plainly  what  we  intend,  we 
can  avoid  the  necessity  of  calling  into  use 
the  services  of  the  High  Court  here,  why 
should  we  not  do  so?  I  should  prefer  to 
see  as  much  left  to  parliamentary  sove- 
reignty as  possible,  consistent  with  the 
proper  adjustment  of  the  Constitution, 
rather  than  that  we  should  delegate  the 


duties  of  Parliament  to  the  High  Court, 
as,  owing  to  the  uncertainties  of  the 
American  Constitution,  has  too  often  been 
the  case  there.  It  is  a  common  saying 
that  the  Constitution  of  America  is  not 
to  be  found  in  the  Federal  Constitution 
Act  itself,  but  in  the  decisions  of  the 
Supreme  Court,  and  if  we  can  avoid 
a  similar  state  of  things  here,  I  think 
we  ought  to  do  so.  I  entirely  agree 
with  the  Attorney-General  of  Victoria 
that  Parliament  is  the  best  tribunal  to 
decide  this  matter.  When  Mr.  Barton 
asks  us  why  should  we  remit  this  question 
to  the  voices  of  the  faction  which  at  the 
time  it  was  to  be  decided  might  be  in 
power,  I  ask  him  in  return  why  remit  any 
of  these  matters  to  the  voices  of  the  faction 
which  might  be  in  power  ?  We  are  giving 
the  Federal  Parliament  power  to  take 
the  shirts  off  our  backs  by  giving  them 
absolute  powers  of  taxation.  They 
have  a  right  to  restrict  our  liberties, 
and  to  make  us  military  servants 
and  slaves  of  the  Commonwealth  for  the 
whole  of  our  lives  if  they  choose,  theoreti- 
cally speaking  ;  and  surely  we  can  leave 
to  the  Federal  Parliament  the  right  to  say 
whether  an  injustice  is  or  is  not  being 
perpetrated  in  the  Commonwealth  in  a 
matter  of  this  kind.  That  is  all  we  are 
asking — that  Parliament  shall  have  the 
right  to  see  that  no  injustice  is  com- 
mitted in  the  matter  of  railway  rates. 
In  matters  of  immensely  more  import- 
ance we  are  leaving  the  arbitrament  to  the 
Federal  Parliament,  and  why  should  we  not 
do  so  in  this  case  1  I  object,  as  I  said 
before,  to  a  fetish  being  made  of  the  Su- 
preme Court,  which  is  only  the  creature 
of  the  Constitution.  If  we  can  make,  in 
our  Constitution,  things  so  plain  that  he 
who  runs  can  read,  by  so  doing  we  shall 
lessen  the  necessity  of  going  to  the  Su- 
preme Court  for  explanations. 

Dr.  COCKBURN  (South  Australian- 
One  wrord  in  support  of  my  honorable 
friend  (Mr.  Gordon).  I  would  say,  do  not 
let  matters  of  detail  obscure  the  great 
issues   of  principle  which   are  before  us 
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Do  not  let  the  mere  question  whether 
it  is  the  Federal  Parliament,  the  Inter- 
State  Commission,  or  the  Judiciary  which 
should  interfere  in  this  matter  obscure 
the  great  issue  that  some  federal  authority 
should  have  this  power.  I  do  not  want  to 
see  a  false  vote  taken  on  this  occasion,  as 
has  been  done  on  some  former  occasions, 
in  which  members  voted  against  a  great 
principle  because  the  power  did  not  appear 
to  them  to  be  put  in  the  hands  exactly  of 
that  authority  in  which  they  thought  it 
ought  to  rest.  Let  us  decide,  on  the 
grounds  of  principle,  whether  or  not 
we  want  to  give  some  federal  authority 
an  oversight  of  these  matters.  The  mere 
putting  in  of  the  words  "Federal  Par- 
liament "  does  not  necessarily  imply  that 
the  Federal  Parliament  itself  will  always 
be  the  arbiter.  The  Federal  Parliament 
can  make  what  laws  it  likes  to  constitute 
any  other  body  to  be  the  arbiter. 

Mr.  Isaacs. — Those  are  the  words  of 
the  amendment — make  laws. 

Dr.  COCKBURN.—  Yes;  and  yet  the 
whole  of  the  declamation  against  this  pro- 
posal has  been  based  on  the  ground  that 
every  question  will  have  to  be  debated  on 
the  floor  of  the  Parliament.  The  Parlia- 
ment will  certainly  erect  some  authority 
to  deal  with  this  matter. 

Mr.  Trenwith. — Yes  ;  the  Parliament 
will  use  an  instrument. 

Dr.  COCKBURN.— Of  course  it  will. 
It  will  not  bring  into  the  political  arena 
every  question  of  this  kind.  The  Parlia- 
ment will  be  composed  of  sensible  men, 
like  this  Convention,  and  will  delegate  its 
authority  to  some  efficient  instrument. 

Mr.  Gordon. — Just  as  they  appoint  the 
Supreme  Court  Judges. 

Dr.  COCKBURN.— When  we  have  a 
clear  issue  before  us,  do  not  let  that  issue 
be  obscured  by  a  mere  question  of  detail 
as  to  whether  this,  that,  or  the  other  in- 
strument should  be  employed.  The  real 
question  is  whether  there  should  be  a 
federal  authority  or  not  in  this  matter. 

Mr.  Wise. — That  is  not  the  question  at 
all ;  that  is  another  amendment. 
[Dr.  Gochburn. 


Dr.  COCKBURN.— That  is  the  whole 
point. 

Mr.  Wise. — It  may  be  what  is  intended, 
but  it  is  not  expressed. 

Dr.  COCKBURN.— If  the  honorable 
and  learned  member  sees  what  is  clearly 
meant,  then,  to  use  the  language  of  his  own 
profession,  let  the  issues  be  joined,  and  a 
vote  be  taken  on  the  merits  of  the  case. 

Mr.  REID  (New  South  Wales).  — I 
quite  agree  with  my  honorable  friend  (Dr. 
Cockburn)  that  we  should  direct  our  atten- 
tion first,  at  any  rate,  to  the  particular 
principles  which  are  involved  in  this  pro- 
posal, and  in  the  whole  discussion.  Mr. 
Isaacs  referred  at  some  length  to  cases  in 
England  and  America,  but  I  would  re- 
spectfully point  out  that  remarks  based  on 
such  references  are  completely  wide  of  the 
mark.  In  the  first  place,  just  contrast 
the  difference  between  questions  arising 
between  railway  companies  A,  B,  and  C, 
heard  before  some  board  in  England,  and 
questions  arising  affecting  the  trade  of 
colonies  whose  representatives  are  to  be 
constituted  a  tribunal  to  decide  all 
questions  arising  which  affect  such  trade. 
It  is  a  very  queer  kind  of  a  jury — 
a  jury  personally  interested  probably  in 
every  question  that  comes  up.  If  we  can 
learn  any  wisdom  at  all  from  our  proceed- 
ings, we  can  learn  this  lesson,  that  the 
moment  trade  comes  up  in  any  shape  or 
form — whether  in  regard  to  the  hold  that 
one  colony  wants  to  have  over  the  rivers 
of  New  South  Wales,  or  with  regard  to 
the  hold  the  two  colonies  want  to  have 
over  the  trade  of  New  South  Wales — we 
find  immediately  that  the  pure  federal 
atmosphere  becomes  obscured,  and  there 
is  a  contest,  almost  by  delegations,  upon 
these  points  of  self-interest.  Who  can 
calmly  see  the  slightest  chance  of  any 
questions  wThich  might  arise  being  settled 
in  a  just  and  impartial  manner  by  such  a 
tribunal  1  Who  can  look  forward  with 
any  satisfaction  to  the  tribunal  established 
under  the  proposition  of  the  Premier  of 
Victoria  —  a  tribunal  in  which  almost 
every  individual  sitting  in  judgment  and 
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making  laws  will  represent  the  direct 
interests  of  his  own  state  in  conflict  with 
the  direct  interests  of  another  state  ? 

Mr.  Gordon. — The  creation  of  an  inter- 
state tribunal  is  conceded. 

Mr.  REID. — The  honorable  member 
must  see,  first  of  all,  that  that  is  not  so. 

Mr.  Gordon. — The  Inter-State  Com- 
mission is  in  the  Bill. 

Mr.  REID. — It  by  no  means  follows 
that  it  will  remain  in  the  Bill. 

Mr.  Gordon. — We  all  assume  that  it 
will. 

Mr.  REID. — We  have  not  assumed  any- 
thing about  any  clause  we  have  not  yet 
considered.  It  is  entirely  open  for  con- 
sideration and  perhaps  for  omission.  That 
is  the  view  we  have  taken  in  the  past  with 
reference  to  every  other  clause,  and  I  pre- 
sume no  understanding  has  been  arrived 
at  in  reference  to  this  one.  The  Conven- 
tion is  absolutely  free  to  leave  it  in  or 
take  it  out.  But  even  if  that  were  to  be 
left  in,  this  amendment  is  fatally  at  vari- 
ance with  the  jurisdiction  and  usefulness 
of  such  a  body  making  laws — to  do  what? 
— "to  forbid  such  preferences  or  discri- 
minations as  it,"  not  the  Inter-State 
Commission,  "may  deem  to  be  undue 
and  unreasonable  or  to  be  unjust  to 
any  state."  Just  dwell  for  a  moment 
upon  these  words.  The  Federal  Parliament 
is  called  upon  to  make  laws  to  forbid 
these  things.  Now,  any  one  who  has  the 
slightest  knowledge  of  railway  manage- 
ment and  the  multitude  of  rates  that  may 
come  within  the  scope  of  this  proposal 
will  see  the  sort  of  task  that  is  being  laid 
on  the  Federal  Parliament.  It  must  spend 
probably  all  its  time  dealing  with  par- 
ticular rates  on  particular  competitive 
railways,  trying  to  checkmate  the  in- 
genuity of  the  Railways  Commissioners 
as  each  attempt  after  attempt  is  being 
made  to  impose  a  rate  which  is  doing 
what,  perhaps,  the  Federal  Parliament 
will  think  to  be  a  wrong  thing,  but 
which  cannot  be  declared  a  wrrong 
thing  until  Parliament  has  passed  a  law 


declaring  it  to  be  a  wrong  thing,  and 
forbidding  it  to  be  done.  First  of  all, 
it  would  leave  all  such  matters  to  the 
Government.  No  private  member  would 
ever  attempt  to  bring  in  a  Bill  to  forbid  the 
schemings  of  Railways  Commissioners  to 
carry  on  their  railways  so  as  to  evade  this 
provision,  so  that  naturally  the  Govern- 
ment would  deal  with  such  matters,  and 
the  Government  would  thus  spend  nearly 
all  its  time  in  order  to  carry  out 
the  spirit,  meaning,  or  intention  of  this 
clause.  That  is  a  proposition  which  has 
only  to  be  looked  in  the  face  to  stand  self- 
condemned.  If  the  words  were  to  establish 
a  tribunal  to  forbid  preferences  or  dis- 
criminations which  that  tribunal  might 
deem  to  be  undue  and  unreasonable 

Mr.  Isaacs. — Do  you  suggest  that?  If 
that  is  the  only  objection  we  can  cure  it. 

Mr.  REID. — How  can  the  honorable 
member  suppose,  when  I  have  just  begun 
to  address  myself  to  the  proposition,  that 
that  is  the  only  objection  1  I  deal  first 
with  the  structure  of  the  proposal,  to  show 
what  it  means.  The  first  thing  we  all 
attempt  is  to  come  to  an  understanding 
what  a  proposition  means.  It  then  comes 
to  us  for  our  judgment  whether  we  approve 
of  it  or  not.  I  point  out  that  the  meaning 
of  this  proposition  is  that  the  Parliament, 
not  by  any  resolution  of  one  House  or  of 
the  two  Houses,  but  through  all  the 
clumsy  stages  of  passing  a  law,  must 
grapple  with  all  the  ingenuity  of  Railways 
Commissioners  in  passing  rate  after  rate  or 
lOOdifferent  rates  upon  different  lineswhich 
may  be  in  contravention  of  the  principle 
of  this  proposition.  Who  would  lay  upon 
Parliament  such  a  task  1  No  reasonable 
man  would  set  Parliament  to  check  Rail- 
ways Commissioners  by  means  of  Acts  of 
Parliament ;  they  would  never  overtake 
the  commissioners.  What  Parliament  in 
the  world  is  there  that  could  pass  Bills 
through  two  Houses  to  forbid  railway  rates, 
to  overtake  the  ingenuity  and  industry  of 
Railways  Commissioners  who  can  frame 
rates  every  day,  and  who  could  alter  them 
the  next  day  by  a  stroke  of  the  pen  ?     The 
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Parliament  would  be  hopelessly  lagging 
behind  in  the  race  to  attempt  by  such 
clumsy  methods  to  grapple  with  the  quick- 
ness of  action  of  the  Railways  Commis- 
sioners. So  that  method  in  itself  breaks 
down.  But  there  is  a  more  important 
point  behind  it.  Do  we  want  our 
Commonwealth  to  be  put  in  such  a 
position  that  its  political  forces  in  the 
party  arena  are  to  be  put  in  the 
odious  position  of  pretending  to  do  justice 
when  their  own  self-interests  are  involved  ? 
What  set  of  Judges  in  the  world  have  ever 
been  allowed  to  adjudicate  in  a  matter 
affecting  any  human  being  when  they 
have  a  direct  personal  interest  in  the 
matter  to  be  decided  ?  What  sort  of  new 
tribunal  is  this  which  the  wisdom  of  this 
illustrious  Convention  is  creating  ?  Are 
not  the  bare  bitter  strong  opposing 
forces  of  self-interest  sufficiently  apparent 
in  this  Convention  when  the  trade,  whe- 
ther of  a  river  or  a  turnpike  or  a  railway, 
is  involved?  Have  we  not  seen  enough 
to  the  peculiar  kind  of  judicial  treatment 
which  such  questions  receive  in  this 
Convention  without  carrying  the  miser- 
able fight  of  provincial  self  -  interest 
into  the  Federal  Parliament,  in  the 
name  of  an  impartial  judicial  tribunal? 
The  whole  project  breaks  down,  and  it  can 
only  be  thought  of  owing  to  some  des- 
perate emotion  of  self-interest;  or  to  meet 
some  desperate  necessity  of  some  colony  or 
colonies.  I  confess  that  my  honorable  and 
learned  friend,  the  Attorney-General  of 
Victoria,  does  not  often  perform  such  an 
extraordinary  change  of  front  as  he  has 
done  in  connexion  with  this  question.  I 
will  read  from  to-day's  newspaper  the  well- 
considered  decision,  or  the  ill-considered 
decision,  of  Mr.  Isaacs,  taking  this  report 
as  correct.     Mr.  Isaacs  said — 

That,  although  sympathizing  with  Mr. 
Higgins'  objection,  he  was  afraid  the  words  of 
his  amendment  would  carry  them  too  far  in 
one  direction,  and  not  far  enough  in  another. 
Suppose  Victoria  formed  regulations  and  a  set 
of  charges,  with  a  view  of  making  Melbourne 
the  greatest  port  in  the  Commonwealth,  would 
those  regulations  and  charges  be  rendered  null  | 
[Mr.  lieid. 


and  void  by  the  amendment  ?  If  so,  the  amend- 
ment went  too  far ;  for  each  of  the  states,  so 
long  as.  they  raised  up  no  barriers  to  trade, 
should  have  the  most  perfect  liberty,  by  offer- 
ing low  railway  rates,  to  make  their  ports  the 
best  in  the  Commonwealth. 

That  is  a  plain  and  intelligible  proposition, 
and  I  won't  oppose  it.  I  am  prepared  to 
give  Victoria  exactly  the  same  liberty  as 
ourselves  in  connexion  with  such  matters. 
I  am  prepared,  if  the  words  leave  the 
matter  in  doubt,  and  I  frankly  admit  that 
they  do 

Mr.  Isaacs. — That  is  just  our  difficulty. 
Mr.  REID. — I  wonder  you  are  so  long 
in  seeing  it ;  I  saw  it  yesterday,  and  I  think 
my  friend  must  see  it  too.  But,  whilst  I 
am  prepared,  contrary  to  the  principles 
of  the  Constitution,  to  help  Victoria  out  of 
her  difficulty,  I  must  say  that  if  my  friend 
thinks  this  is  helping  him,  he  is  mak- 
ing a  great  mistake.  There  is  no  colony 
against  which  these  words  could  be  used 
more  strongly  than  against  the  colony  of 
Victoria.  But  I  am  not  concerned  specially 
with  Victoria.  I  am  looking  at  the 
matter,  first  of  all,  as  it  affects  the  work- 
ing of  the  Commonwealth,  and,  secondly, 
as  it  affects  the  working  of  the  states. 
Mr.  Isaacs  knows  that  in  the  United 
States  Commerce  Act,  in  its  very  first 
section,  it  is  expressly  provided  that  there 
shall  be  no  interference  with  the  traffic 
which  is  entirely  within  a  state.  The 
first  section  of  the  Act  puts  such 
traffic  absolutely  beyond  the  interference 
of  that  commission,  and  that  is  the  very 
basis  of  the  Constitution — the  very  words 
of  the  United  States  Constitution,  and  the 
very  words  of  this  Constitution.  In  sec- 
tion 53  or  52,  sub-section  (1),  the  Com- 
monwealth is  given  power  to  make  laws 
to  regulate  commerce  among  the  states. 
In  section  89,  it  is  provided  that  the  com- 
merce among  the  states,  using  the  same 
words,  shall  be  absolutely  free. 

Mr.  Deakin. — Between  states. 

Mr.  REID. — Yes.  These  are  the  words 
of  our  Constitution,  and  they  are  the 
words  of  the  United  States  Constitution ; 
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and  the  provision  in  the  Inter-State  Com- 
merce A.-t  absolutely  exempting  traffic 
entirely  within  a  state  followed  the  legal 
decisions  upon  the  words  in  the  United 
States  Constitution.  We  must  be  taken  to 
k  i  »o\v  what  we  are  doing.  The  words  "among 
the  states "  can  only  mean  one  thing. 
They  cannot  mean  between  one  part  of 
one  state  and  another  part  of  another 
state.  They  mean  the  commerce  between 
the  states,  as  expressed.  That  has  been 
the  scope  of  the  United  States  Constitu- 
tion, and  the  scope  of  the  Inter-State 
Commerce  Act.  That  is  the  scope  of  this 
Bill  up  to  this  moment,  and  I  submit  it 
is  a  sound  scope.  I  submit  that  where 
the  sovereignty  of  a  state  is  preserved 
it  should  be  left  with  its  sovereignty 
or  else  it  should  be  plainly  told  it  has  no 
sovereignty.  One  of  the  greatest  evils  of 
the  task  we  are  engaged  on  would  be 
brought  about  if  we  are  not  always  clear 
and  explicit  on  the  point  as  to  whether 
the  states  are  really  to  be  sovereign  on 
matters  vested  in  themselves,  or  are  to  be 
creatures  of  the  Commonwealth.  It  be- 
comes all  the  more  important  if  the  law 
of  the  Commonwealth,  passed  on  a  subject 
within  the  scope  of  the  Commonwealth,  is 
absolutely  supreme  over  any  state  law 
passed  in  the  course  of  its  sovereign 
power  —  over  a  power  expressly  kept 
within  the  state.  That  is  the  position. 
If  the  Commonwealth  law  on  subject 
A,  which  is  within  the  power  of  the 
Commonwealth,  incidentally  conflicts  with 
a  state  law  on  subject  B,  with  which  the 
Commonwealth  has  nothing  to  do,  the 
state  cannot  even  be  heard  in  the  Federal 
Supreme  Court  to  say  one  word  against 
the  Commonwealth  law.  Why  ?  Because 
it  is  provided  under  the  7th  section, 
and  under,  I  think,  the  100th  section, 
that  where  the  law  of  the  state  is  incon- 
sistent with  the  law  of  the  Commonwealth 
— it  does  not  say  on  the  same  subject — 
the  law  of  the  Commonwealth  shall  pre- 
vail. We  are  in  a  sufficient  position  of 
danger.  Though  the  Commonwealth  laws 
may   interfere    with    the   state's   law,   in 


which  the  states  are  supposed  to  be 
sovereign,  still  we  have  sufficient  danger, 
without  further  mixing  up  these  two 
important  questions.  If  it  were  a  dispute 
between  A.,  B.,  and  C,  as  private  indi- 
viduals, the  proposition  to  make  the 
Parliament  judge  of  a  particular  railway 
rate  or  regulation  would  still  be  ridicu- 
lous, because  it  would  not  work  ;  it  would 
break  down.  The  Federal  Parliament, 
after  three  months  of  procedure,  might 
decide  a  certain  rate  to  be  wrong, 
and  annul  it,  and  another  rate  would 
take  its  place.  We  would  then  have 
another  run  of  three  months  before  the 
Commonwealth  could  undertake  to  say 
the  second  rate  was  wrong.  That  is  the 
sort  of  procedure  the  amendment  estab- 
lishes. It  does  not  suggest  another 
tribunal  to  decide  whether  a  particular 
rate  is  unfair  and  unreasonable,  but  it 
takes  on  itself,  as  a  Parliament,  to  decide 
it  by  an  Act  of  Parliament.  That 
seems  to  me,  in  the  plainest  possible 
view  of  the  facts,  to  be  a  ridiculous 
proposition.  If  an  Inter-State  Commission 
is  intended  to  decide  such  matters,  the 
general  words  of  the  Constitution  regu- 
lating trade  and  commerce  would  enable 
the  Commonwealth  Parliament  to  establish 
such  tribunal.  So  far  as  any  useful 
purpose  is  concerned,  the  proposition  in 
reference  to  an  independent  tribunal  is 
unnecessary.  Any  question  affecting  a 
railway  rate  in  this  Commonwealth  is  a 
state  question.  It  is  a  question  affecting 
a  state  and  not  an  individual. 

Mr.  Douglas. — And  states. 

Mr.  REID. — If  there  were  50  states 
the  argument  would  be  the  same.  What 
have  we  done  in  reference  to  disputes 
which  affect  the  Commonwealth  and  the 
states?  We  have  deliberately  put  in  the 
bed-rock  of  the  Constitution,  that  such 
disputes  shall  be  decided  by  an  indepen- 
dent tribunal,  sworn  to  do  justice,  sitting  as 
Judges.  That  is  the  protection  which  we 
have  put  in  the  Constitution  for  the  states. 
If  the  Commonwealth  and  a  state  come 
into  collision  at  any  time  on  an  item,  the 
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state  will  seek  the  protection  of  the 
Federal  Supreme  Court,  however  strong 
the  Commonwealth  is,  and  appeal  for  jus- 
tice. That  is  the  structure  and  design 
of  this  Constitution.  Why  should  a  state's 
interests  in  its  railways  be  remitted  to  any 
other  tribunal?  I  will  tell  you  why. 
There  are  a  lot  of  people  with  a  great 
deal  of  interest  in  the  trade  of  New  South 
Wales;  and  they  want  to  have  special 
words,  to  make  sure  they  will  get  that 
trade.  That  is  the  plain  English  of  the 
matter.  We  cannot  be  blind  to  the  posi- 
tion of  New  South  Wales.  We  have 
colonies  all  round  our  borders.  These 
colonies  have  been  straining  every  nerve, 
not  for  one  year,  or  for  ten  or  twenty 
years,  but  always,  to  practically  annex 
New  South  Wales  as  far  as  they  could. 
We  have  their  emissaries,  day  after  day, 
going  through  the  length  and  breadth  of 
New  South  Wales  on  such  an  errand.  We 
have  Victorian  agents  going  up,  not  merely 
through  Riverina,  but  as  far  as  Bourke — 
through  the  back  country  of  our  colony — 
offering  extreme  inducements  to  take  trade 
from  us. 

Sir  George  Turner. — Did  not  your 
Commissioners  of  Railways  send  out  cer- 
tain circulars? 

Mr.  REID. — I  am  afraid  we  have  had  to. 
When  we  see  these  gentlemen  from  Vic- 
toria going  up  to  near  Bourke,  I  think  it 
is  about  time  we  did  something  in  the  de- 
fence of  our  own  interests.  But  I  only  men- 
tion that  to  show  that  a  Federal  Parliament 
which  will  be  composed  of  representatives 
of  colonies  that  act  in  that  way  is  not 
quite  the  tribunal  which  we  ought  to 
select.  We  want,  at  any  rate,  to  choose  a 
tribunal  whose  Judges  have  nob  been  beset 
by  that  sort  of  thing.  What  a  strange 
thing  to  propose  that  gentlemen  who  have 
been  members  of  Governments  that  have 
indulged  in  these  cut-throat  rates  should 
sit  in  the  Federal  Parliament  as  Judges 
over  such  a  matter.  Such  a  tribunal  is 
tainted  with  self-interest,  and,  under  the 
guise  of  doing  justice,  it  will  bring  into 
play  all  the  political  passions  that 
[Mr.  Reid. 


can  possibly  be  invoked — political  pas- 
sions which  are  never  so  keen  as  on 
questions  of  trade,  as  wre  have  seen  in 
this  Convention.  So  that  whatever  Ave 
do,  if  this  Convention  is  determined  that 
the  Commonwealth,  wmilst  paying  nothing 
for  the  construction  and  management  of 
the  railways,  shall  practically  run  them — 
if  we  are  prepared  to  put  the  people  of 
the  colonies  in  the  position  of  saying  yes 
or  no  to  such  a  proposal  as  that,  at  any 
rate,  let  us  try  to  induce  them  to  shut 
their  eyes  to  the  sort  of  thing  they  are 
asked  to  do,  by  giving  them  some  guarantee 
that  they  will  get  justice,  or  that  the  tri- 
bunal which  is  to  determine  the  matter 
will  be  a  just  one. 

Mr.  Isaacs. — Why  should  that  tribunal 
be  more  unjust  in  a  case  of  this  kind  than 
in  the  case  of  the  Tariff? 

Mr.  REID. — I  will  tell  my  honorable 
friend  the  difference  between  those  two 
things.  We  are  not  handing  over  the 
railways  to  the  Federation.  If  the  Federa- 
tion had  the  financial  responsibility  of 
running  the  railways,  much  that  I  say 
would  lose  its  point,  because  the  Federa- 
tion would  have  to  pay  for  its  mistakes  in 
railway  management,  and  other  people 
would  not  have  to  pay  to  have  the  privi- 
lege of  doing  their  own  business  in  the 
way  that  somebody  else  directed  it  ought 
to  be  done. 

Mr.  Isaacs. — That  is  no  distinction. 

Mr  REID. — That  is  a  sufficiently  strong 
distinction. 

Mr.  Isaacs. — Nobody  proposes  that  the 
Federal  Parliament  shall  make  such  regu- 
lations. 

Mr.  REID. — This  proposal  is  infinitely 
less  sensible  than  a  proposal  of  that  kind 
would  be.  I  could  more  easily  understand 
the  Federal  Parliament  being  asked  to 
make  regulations,  although  that  would 
expose  them  to  the  taint  I  have  already 
referred  to — the  taint  of  self-interest. 

Mr.  Isaacs. — That  would  not  be  done. 

Mr.  REID.— Still,  I  think  it  infinitely 
more    absurd    to     compel    Parliament    to 
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express  its  opinion  on  the  fluctuating  rates 
of  railways  in  a  solemn  Act  of  Parliament. 
Mr.  O'Connor. — And  an  opinion  would 
not  be  asked  until  a  dispute  had  arisen. 

Mr.  REID.— How  could  it?  That  brings 
me  to  another  feature  of  the  injustice  of 
this  proposal.  It  must  be  remembered 
that  the  Parliament  has,  before  it  can 
legislate,  to  arrive  at  a  personal  judgment 
— the  personal  judgment  that  it  deems  a 
certain  railway  rate  to  be  undue  or  un- 
reasonable, or  to  be  unjust  to  any  state. 
Mr.  Solomon.  —No. 

Mr.  REID.— Then  we  had  better  go  to 
school  again. 

Mr.  Solomon. — Some  of  us. 
M ,-.  |!  kid.—  What  do  these  words  mean? 
The  Parliament  may  make  laws— I  leave 
out  the  intervening  words— particularly  to 
forbid  such  preferences  or  discriminations 
as  it  may  deem  to  be  undue.  How  can 
any  authority  deem  a  thing  to  be  undue 
or  unjust  until  it  knows  what  that  thine 

is?  :     fe 

Dr.  Cockburn.— It  can  provide  for  it 
beforehand. 

Mr.  REID.— That  is  exactly  the  admis- 
sion that  I  wished  some  one  to  make.  It 
only  points  more  keenly  than  I  can  to  the 
clumsiness  of  this  proposal.  Each  of  these 
railways  is  in  a  widely  different  set  of 
circumstances  than  the  other  railways— 
certainly  that  is  so  in  our  colony — and 
how,  in  the  name  of  common  sense,  can 
any  Parliament  deal  with  the  varying 
circumstances  of  different  lines  of  railways 
in  different  districts,  and  with  rates  of 
which  they  have  no  knowledge  ? 

Dr.    Cockburn.— The    Federal    Parlia- 
ment can  lay  down  general  principles. 

Mr.  REID.— If  there  are  any  particular 
general  principles  which  honorable  mem- 
bers wish  us  to  oblige  them  with,  let 
them  propose  to  put  those  general  prin- 
ciples in  the  Constitution  ;  let  them  put 
those  general  principles  before  us  in 
black  and  white  now,  and  let  us  know 
before  we  sign  this  deed  what  you  are 
driving  at.  It  is  a  queer  way  of  putting 
general  principles  in,  to  propose  to  give  a 


certain  tainted  tribunal,  in  a  matter  of 
this  sort,  an  absolute  power  to  do  what 
it  likes. 

Dr.  ( lot  K,:r,tN.—  I  do  not  admit  that 
the  Federal  Parliament  is  going  to  be 
a  tainted  tribunal. 

Mr.    REID.— When    I   say    tainted,    I 
mean  tainted  in  the  point  of  self-interest. 
In  the  case  of  our  friend,  that  taint  is 
patriotic.     The  representatives  of  South 
Australia    are    unanimous,     except     the 
Treasurer  of  South  Australia,  who  shines 
amongst    us    all    for    the    absolute   con- 
scientiousness  of    his    attitude    in    this 
Convention.    I  will  not  say  the  same  about 
ourselves.    I  do  not  want  to  put  myself  on 
the  same  plane  as  the  Treasurer  of  South 
Australia  in  this  matter.    I  say  that  there 
is  nothing  more  natural   than  for  the  re- 
presentatives of  New  South  Wales  to  look 
more  particularly  after  the    interests   of 
their  own   colony  rather  than  after    the 
interests    of    other    colonies.       They   are 
human  beings.     And  I  am  merely  saying 
the  same  of   my  honorable  friends,  only 
that    they    are    rather    more    so.      It   is 
no    reflection    on    a    Parliament  to    say 
that  it  consists  of  human  beings.     It  is  no 
reflection  on  a  Judge,  if  he  happens  to  be 
a  shareholder  in  a  bank  whose  case  comes 
before  his  tribunal,  to  say  that  he  should 
not   sit   in   that   case.     No  Judge  would 
think   of   doing    so    under   such    circum- 
stances.    And  in  these  matters  of  trade, 
when   the  rival  interests  of  the   colonies 
crop  up  in  the  Federal  Parliament,  each 
man  who  comes  from  his  own  colony  will, 
in  the  course  of  human  nature,   naturally 
look  more  after  the  interests  of  his  own 
colony  than  after  the  interests   of  other 
colonies  who  have  got  other  persons  there 
to  represent  them. 

Mr.  Isaacs. — Then,  whatever  tribunal 
you  have  to  get,  you  would  get  its  members 
from  persons  who  were  not  citizens  of  the 
Commonwealth. 

Mr.  REID.— A  Judge  is  a  citizen  of  the 
Commonwealth,  and  yet  he  cannot  sit  in 
a  case  in  which  he  is  interested. 
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Mr.  Isaacs. — And  yet  you  say  you 
would  not  have  him  sit  in  a  case  of  this 
kind. 

Mr.  RE  I D. — Not  at  all.  A  few  minutes 
ago  I  expressly  pointed  to  a  tribunal 
that  we  have  put  in  the  Constitution, 
which  is  the  kind  of  tribunal  I  have 
referred  to 

Mr.  Isaacs. — But  won't  the  members  of 
that  tribunal  necessarily  be  citizens  of  the 
Commonwealth,  and  tainted,  as  you  say  % 

Mr.  REID. — No.  But  I  was  not  re- 
ferring to  the  Inter-State  Commission.  I 
was  referring  to  the  Federal  Supreme 
Court. 

Mr.  Isaacs. — Are  not  the  members  of 
that  court  citizens  of  the  Common- 
wealth 1 

Mr.  REID. — If  I  cannot  point  out  the 
difference  between  the  functions  of  Judges 
on  the  bench  and  the  functions  of  political 
representatives  dealing  with  the  interests 
of  the  various  states  in  the  Federal  Par- 
liament, I  really  cannot  meet  the  intelli- 
gence of  the  honorable  member.  Fancy 
Mr.  Solomon  trying  anything  affecting  the 
mercantile  interests  of  South  Australia. 
He  is  a  clear-headed  able  man,  it  is  true, 
but  I  should  want  another  clear-headed 
able  man,  who  was  a  New  South  Welsh- 
man, alongside  him  when  such  issues  were 
being  tried. 

Mr.  Solomon. — A  man  after  the  Reid 
pattern. 

Mr.  REID. — No,  I  am  not  up  to  the 
honorable  member  in  business  matters. 
My  honorable  friend  is  a  much  cleverer 
man  than  I  am  in  business  matters. 

Mr.  Solomon. — Will  you  answer  me  one 
question — would  your  objection  be  over- 
come by  putting  in,  after  "  Federal  Parlia- 
ment," "may  appoint  an  inter-state 
tribunal  independent  of  Parliament,  which 
may  make  laws  dealing  with  this  ques- 
tion "  1     Will  you  agree  with  that  ? 

Mr.  REID.— One  would  think  that  my 
honorable  friend  was  knocking  me  down  at 
auction.  I  would  like  to  state  to  my  hon- 
orable friend,  without  turning  my  back  on 
the  Chair,  that  I  infinitely  prefer  the  High 
[Mr.  Reid. 


Court  or  an  Inter-State  Commission  to 
the  tribunal  of  the  Federal  Parliament. 

Mr.  Solomon. — Still  you  do  not  say 
whether  you  will  accept  the  alteration. 

Mr.  REID. — No,  because  I  have  other 
objections,  and  very  serious  ones,  which  I 
have  mentioned.  The  words  in  the  Bill 
give  the  Federal  Parliament  at  present 
full  power  to  appoint,  as  a  tribunal,  a  body 
of  men  to  deal  with  questions  affecting 
commerce  and  navigation.  The  power  is  in 
the  Bill,  and  there  is  no  necessity  for  this 
provision. 

Mr.  Solomon. — Not  quite  so  full  as 
this. 

Mr.  REID.  —  My  honorable  friend 
knows,  just  as  well  as  I  do,  that  this  is 
not  a  drive  for  an  Inter-State  Commission 
but  is  a  drive  for  prejudging  how  they  are 
going  to  decide.  That  is  the  sort  of  thing 
that  is  wanted.  My  honorable  friends 
are  constantly  willing  to  accept  tribunals 
so  long  as  they  lay  down  a  principle  on 
which  they  must  act.  You  cannot  lay 
down  a  general  principle  in  reference  to 
the  varying  incidents  of  railway  adminis- 
tration in  different  parts  of  a  colony.  The 
circumstances  which  would  apply  to  a  line 
running  in  one  part  of  a  colony  would 
absolutely  fail  to  apply  to  the  circum- 
stances of  a  line  running  in  another  part 
of  that  colony,  and  the  attempt  to  lay  down 
a  general  principle  is  simply  an  attempt  to 
make  matters  safe  from  the  point  of  view 
of  those  who  want  to  put  the  words  in.  If 
we  are  to  arrive  at  an  equal  bargain  it  is 
impossible  to  get  these  little  words  in  that 
every  one  is  striving  to  get  in  to  make 
himself  right.  The  structure  of  the  Bill 
will  not  admit  of  the  insertion  of  the 
words. 

Mr.  Barton.  —  It  would  not  be  fair 
play. 

Mr.  REID. — Any  words  which  could 
be  pointed  to  by  a  critic  of  this  Bill  in 
any  colony  as  designed  to  prejudice  that 
colony  and  its  substantial  interests,  in  the 
event  of  an  independent  tribunal  having  to 
decide,  are  words  I  do  not  want  to  see  in 
this   Constitution.     If  the  interests  of  a 
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great  colony  like  New  South  Wales 
are  to  be  left  absolutely  to  any  tribunal, 
the  interests  of  the  smaller  colonies  must 
be  left  in  the  same  way. 

Mr.  Isaacs. — That  is  the  proposal. 

Mr.  Barton. — That  is  not  the  proposal. 

Mr.  KEID. — That  proposal  does  not  fit 
this  proposal.  This  proposal  is  one 
to  do  a  thing  which  is  impossible 
in  the  nature  of  the  case.  It  is  im- 
possible justly  to  lay  down  any  rule  ill 
any  form  of  words  that  would  enable 
justice  to  be  done  under  all  the  varying 
and  fluctuating  conditions  to  which  I  have 
referred.  No  human  brain  could  con- 
ceive a  form  of  words  which  would,  in 
administration,  be  absolutely  fair  as  re- 
garded every  possible  case  of  railway 
rates  and  railway  administration  which 
would  come  up,  and  the  attempt  to  do 
such  a  thing  is  idle.  We  might  just  as 
well  attempt — and  it  would  be  a  very 
valuable  thing  if  we  could  do  it — to  lay 
down  general  principles  of  law  and  justice, 
which  the  Federal  Court  should  adminis- 
ter.    We  do  not  attempt  to  do  that. 

Mr.  Barton. — We  might  as  well  make 
a  code  of  laws  for  them. 

Mr.  REID. — We  leave  the  destinies 
of  every  man  in  the  Commonwealth  and 
of  every  state  to  the  judicial  discretion  of 
the  High  Court.  If  we  do  that  in  refer- 
ence to  matters  of  the  greatest  concern 

Mr.  Trenwith. — Subject  to  lines  we 
have  laid  down. 

Mr.  KEID. — If  my  honorable  friend 
were  more  familiar  with  these  matters  he 
would  know  that  the  Federal  High  Court 
will  begin  with  a  wonderfully  free  hand. 

-Mr.  Barton. — It  amounts  to  saying 
this :  Do  justice,  provided  that  you  slate 
the  other  fellow. 

Mr.  HELD. — It  means,  do  justice,  pro- 
vided that  you  do  it  on  that  pattern. 
That  suits  some,  because  the  pattern 
suits  them.  Any  attempt  to  lay  down 
any  criterion  of  fairness  in  the  vary- 
ing complexities  of  the  administration 
of  different  lines  in  different  parts  of 
the   country   must    break  down,  because 


the  circumstances  vary  so  indefinitely  ; 
and  only  those  who  have  an  ulterior  pur- 
pose to  serve,  and  see  that  the  words  will 
at  any  rate  do  them  good,  will  attempt  to 
put  them  in.  I  can  understand  men  of 
business  putting  all  sorts  of  words  in  to 
suit  them,  however  ridiculous  they  may 
seem  in  the  structure  of  the  document. 
But  we  are  here,  I  presume,  to  act 
fairly  by  one  another.  We  are  here 
to  construct  a  document  to  which  the 
critic  cannot  point  as  containing  a 
blemish  of  that  sort.  I  frankly  put  to 
my  honorable  friends  here  a  difficulty, 
which  is  not  a  new  one  to  me;  for  the 
strongest  observations  I  made  in  1891 — 
and  I  made,  I  am  afraid,  rather  too  strong 
observations — were  about  this  very  pro- 
vision in  the  old  Bill,  which  amounted  to 
an  interference  with  the  management  of 
the  state  railways,  while  leaving  the  state 
with  the  financial  responsibility  of  working 
them.  I  have  always  put  this  matter  as 
a  very  strong  and  important  one  in  con- 
nexion with  our  railways.  I  cannot  change 
my  view  on  the  matter,  because  it  appears 
to  me  inherently  just  that  those  who  have 
thefinancial  responsibility  of  a  mere  trading 
concern,  remember,  because  these  railways 
are  simply  a  trading  concern 

Mr.  Deakin. — More  than  that. 

Mr.  REID.— Let  me  put  this  test.  If 
the  railways  in  Riverina  were  owned  by 
private  individuals  whose  money  had  been 
embarked  in  them,  there  would  be  a  great 
deal  more  slowness  in  interfering  with  the 
vested  interests  of  those  shareholders  than 
there  is  in  interfering  with  the  interests  of 
New  South  Wales.  A  large  number  of 
questions  would  come  up.  We  would  hear 
about  the  rightsof  property.  We  wrouldhear 
all  sorts  of  very  solemn  things  said  about 
the  rights  of  possibly  some  few  influential 
individuals  who  owned  those  lines.  The 
railways  in  Riverina  were  established  as  a 
business  concern,  also  as  a  state  concern ; 
they  were  established  under  circumstances 
of  peculiar  hardship  to  our  settlers,  when 
those  who  now  speak  of  Melbourne  as  the 
natural  port  of   Riverina  refused  to  our 
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producers  the  right  to  sell  a  shilling's 
worth  of  their  produce  in  a  Victorian 
market.  It  must  not  be  forgotten  that 
we  built  these  railways  because  of  that 
hardship. 

Mr.  Barton. — Because  there  was  only 
the  one  market  for  them. 

Mr.  REID. — Because,  deprived  of  their 
natural  market,  they  came  to  the  Govern- 
ment in  Sydney,  and  said — "We  cannot 
sell  our  goods  in  this  natural  market 
of  Melbourne,  in  Victoria,  you  must  do 
something  for  us,  and  let  us  come  to 
Sydney,  where  we  shall  have  a  chance  to 
sell  our  goods."  The  Riverina  railways 
were  constructed  under  these  circum- 
stances, and,  built  as  they  were  under 
such  circumstances,  I  cannot  consent  to 
words  being  put  in  this  Bill  which  would 
make  those  railways  worthless — which 
would  make  it  impossible  for  us  to  keep 
them  open.  It  is  not  a  matter  of  inter- 
fering with  trade  that  oppresses  me  here ; 
it  is  the  fact  that  these  large  assets  must 
be  preserved  and  must  be  protected. 

Mr.  Higgins. — Do  you  mean  that  by 
charging  reasonable  rates  Riverina  would 
be  destroyed  ?  Riverina  is  the  most  pro- 
sperous part  of  New  South  Wales. 

Mr.  REID. — Yes;  but  if  the  mere  mile- 
age distance  were  preserved,  200  miles 
would  always  prevail  as  against  500  miles. 
There  is  no  doubt  about  it. 

Mr.  Trenwith. — You  want  to  derogate 
from  freedom  of  trade  by  taking  it  away. 

Mr.  REID. — No;  my  honorable  friends 
in  Victoria  having  put  up  a  fence  across 
the  boundary  of  the  200  miles  to  keep  our 
stock  and  our  wheat  and  our  general  pro- 
duce from  going  to  their  natural  market, 
we  were  compelled  to  build  these  lines  to 
give  our  producers  an  opening. 

Mr.  Peacock. — That  is  going  to  be 
done  away  with. 

Mr.  REID. — Then  just  send  along  a 
cheque  to  the  value  of  our  railways  ! 

Mr.  Douglas. — We  want  to  get  rid  of 
all  that. 

Mr.  REID. — My  honorable  friend  does 
not  owe  anything  upon  these  lines.     If  he  I 
[Mr.  Eeid. 


owed  a  few  hundred  thousand  pounds 
upon  them  he  would  take  a  very  different 
view.  The  airy  wave  of  the  hand  that 
does  not  owe  anything  is  very  pretty,  but 
I,  unfortunately,  cannot  wave  my  hand  in 
that  airy  fashion,  because  the  colony  I 
represent  does  owe  a  large  sum  of  money 
upon  these  lines.  Of  course,  there  is  no 
trouble  of  this  sort  in  a  country  that 
only  measures  about  five  by  two.  These 
difficulties  have  arisen  because  our  pro- 
ducers were  shut  out  from  their  natural 
market,  and  I  say  that,  having  built  these 
railways,  so  long  as  we  have  to  run  them 
I  will  not  allow  our  liberty  of  action  in 
running  them  to  be  interfered  with.  Now, 
that  is  plain  language.  It  is  not  only 
plain,  but  it  is  absolutely  in  accordance 
with  the  principles  of  the  United  States 
Constitution,  because,  as  I  have  already 
pointed  out,  under  the  words  of  that  Con- 
stitution, and  under  the  Inter-State  Com- 
merce Act,  it  is  recognised  clearly  that,  so 
far  as  a  state's  own  internal  trade  is  con- 
cerned, the  state's  sovereignty  is  pre- 
served. I  only  ask  for  that  which 
every  state  in  the  United  States  has.  If 
these  were  private  railways,  and  only 
private  capital  were  concerned,  and  if  our 
claim  would  be  recognised  in  regard  to 
private  ownership,  that  claim  becomes  all 
the  stronger,  inasmuch  as  our  railways  are 
owned  by  the  state,  and  represent  a  large 
amount  of  money  belonging  to  the  people 
of  the  whole  country;  and  inasmuch  as 
they  wrere  constructed,  not  to  secure  some 
sordid  gain,  but  on  sound  principles  and 
with  good  objects.  But  I  can  see  the 
position  of  Victoria  under  the  Bill  as  it 
stands.  She  would  be  treated  unfairly. 
My  reason  for  saying  that  is  this :  That 
any  goods  going  from  New  South  Wales 
into  Victoria,  to  the  nearest  port — we  will 
drop  calling  it  the  natural  port — would 
be  inter-state  commerce,  and  the  Common- 
wealth would  have  power  to  step  in 
there,  whilst  it  would  not  have  the  power 
to  step  in  in  case  of  goods  going  from 
Hay  to  Sydney.  We  must  look  at  facts 
as   they    are,    and    make    allowance    for 
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them.  If  we  asked  our  people  to  shut 
their  eyes  to  facts  in  accepting  this 
Constitution,  we  should  make  a  great 
mistake.  And  just  as  I  could  not 
expect  my  friends  in  Victoria  to  go  with 
this  Bill  as  it  stands  to  their  people,  so  I 
could  not  go  to  my  people  with  the  Bill 
as  it  would  stand  if  this  proposal  of  Sir 
George  Turner  were  put  into  it.  But 
I  am  prepared,  in  spite  of  the  interests 
of  my  own  colony — which  would  be 
against  such  a  proposal — in  fairness  and 
justice  to  Victoria,  to  vote  to  allow  her 
to  have  the  same  terms  as  we  have  our- 
selves. I  am  prepared  to  give  Vic- 
toria exactly  the  same  freedom  as  we 
have  in  regard  to  our  internal  com- 
merce. And  I  do  this,  I  admit, 
on  no  broad  principle  of  federation.  I 
have  no  doubt  that  it  would  be  far  more 
satisfactory  if  we  could  cast  all  these  con- 
siderations to  the  wrind  and  allow  the 
matter  to  go  by.  It  would  be  more  in 
harmony  with  the  federal  spirit  to  do  so. 
But  when  we  go  to  our  people  who  have 
these  large  assets  in  their  hands,  which 
would  be  rendered  valueless  under  condi- 
tions such  as  we  are  asked  to  accept,  we 
place  federation  in  an  unfortunate  posi- 
tion. We  do  not  wish  to  see  that.  We 
wish  to  do  justice  to  Victoria.  The 
present  condition  of  affairs  has  grown 
up— and  1  recognise  that  it  is  more  a 
matter  between  Victoria  and  New  South 
Wales  than  as  affecting  any  other  colony. 
Because  our  friends  in  South  Australia, 
with  the  protection  they  will  have  secured 
in  regard  to  the  rivers  as  the  Bill  stands, 
and  with  the  enormous  distance  of  our 
back  country  from  Sydney,  need  not  have 
much  anxiety  in  connexion  with  the 
matter.  I  admit  that  they  may  have 
on  the  border  some  trouble  with  Victoria 
with  which  I  am  not  familiar,  but  even 
in  South  Australia,  where  everything  I 
am  told — since  there  is  no  temptation  to 
the  contrary — is  perfect,  I  understand 
that  there  are  port  charges  imposed,  when 
wool  gets  near  to  Adelaide,  which  have  the 
effect  of  sending  it  dowrn  to  Adelaide.     So 


that  these  things  are  really  done  all  round 
in  the  interests  of  railways,  and  generally 
by  business  men  for  business  reasons. 
The  sooner  we  recognise  these  railw.-. . 
business  concerns  and  leave  them  alone  to 
be  managed  by  gentlemen  who  know  their 
own  business,  the  better  I  think  it  will  be. 
Now,  there  is  a  suggested  amendment 
which  has  been  placed  in  my  hands,  and 
which  I  will  read,  although  really  I  think 
it  only  states  the  position  of  affairs  as  the 
Bill  stands  already. 

Mr.  Barton. — But  the  Victorian  repre- 
sentatives want  the  position  to  be  made 
plain. 

Mr.  REID. — Then  here  is  the  suggested 
amendment— 

The  Parliament  may  make  laws  for  the  execu- 
tion and  maintenance  with  respect  to  trade  and 
intercourse  among  the  states  of  the  provisions  of 
this  Constitution  relating  to  trade  and  com- 
merce. 

Mr.  Peacock. — Even  the  Chairman  can- 
not listen  to  that  proposal  without  laugh- 
ing. 

Mr.  Isaacs. — That  is  just  what  we  have 
contended  would  leave  Victoria  in  an 
unfair  position. 

Mr.  REID. — I  admit  that  this  proposal 
leaves  matters  exactly  as  they  are.  But 
it  is  a  nice  little  form  of  words.  They  read 
far  nicer  than  Sir  George's  words  do. 

Sir  Edward  Braddon. — What  does  the 
amendment  mean  ? 

Mr.  REID. — It  means  exactly  what  we 
have  done.  It  just  emphasizes  what  I 
have  been  saying,  that,  with  these  general 
words,  there  is  really  an  attempt  to  do  a 
thing  which  would  not  stand  investigation 
if  it  were  put  in  plain  English,  that  is  to 
say,  to  assume  an  internal  control  over 
internal  railways  in  respect  of  internal 
traffic.  That  proposal  is  absolutely  foreign 
to  the  Constitution  of  the  United  States, 
and  it  is  absolutely  foreign  to  the  pro- 
posed Constitution  of  the  Australian  Com- 
monwealth. I  will  resist  it  to  the  utmost. 
But,  at  the  same  time,  I  say  again  that, 
in  the  case  of  Victoria,  the  particular 
provision  which  I  have  referred  to  would 
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leave  her  in  a  very  unfair  position  as 
she  stands,  and  if  any  form  of  words 
can  be  suggested  to  meet  the 
case  of  Victoria,  and  leave  her  open 
to  come  into  our  colony  and  compete  for 
the  trade  of  our  producers,  I  am  quite 
willing  to  put  them  in  the  Bill.  But  Sir 
George  Turner,  I  think,  would  not  find 
that  this  would  be  satisfactory  to  his  own 
colony.     That  is  my  impression. 

Sir  George  Turner. — The  worst  the 
Parliament  can  do  under  this  would  be 
to  allow  the  state  of  affairs  that  you  are 
willing  to  allow. 

Mr.  REID.— I  do  not  know  that  it 
would.  It  would  depend  on  which  way 
the  whip  went,  or  upon  which  way  the 
Government  of  the  day  chose  to  go.  I  take 
my  right  honorable  friend's  case  as  show- 
ing how  it  might  work  more  injuriously 
to  him  than  to  us. 

Sir  George  Turner. — I  am  willing  to 
risk  that. 

Mr.  REID. — Then,  if  my  honorable 
friend  is  willing  to  risk  it,  he  must  feel 
very  confident  of  his  tribunal.  When  I 
find  a  cautious  able  lawyer  like  my  right 
honorable  friend  prepared  to  take  the  risk 
of  the  verdict  that  will  be  given,  I  think 
he  knows  how  the  verdict  is  going.  I  am 
not  prepared  to  risk  it.  I  cannot  go 
before  my  electors  and  talk  in  such  a 
free  and  easy  manner. 

Sir  George  Turner. — You  risk  a  far 
bigger  issue. 

Mr.  REID. — No  business  man  would  be 
talked  to  in  that  way. 

Sir  George  Turner. — You  have  risked 
your  fiscal  policy,  so  that  I  suppose  you 
must  be  pretty  certain  of  what  the  fiscal 
policy  of  the  Commonwealth  is  going  to 
be. 

Mr.  REID. — I  again  point  out  how 
that  comes  about.  In  the  same  way  I 
have  agreed  to  equality  of  .representa- 
tion, which  I  absolutely  disapprove  of. 
I  think  in  the  future  it  will  work  in  the 
most  unfair  and  ridiculous  way.  Why  did 
I  vote  for  it?  Simply  because  it  is  im- 
possible to  have  federation  without  it.  In 
[Mr.  Iieid. 


the  same  way  I  am  prepared  to  risk  all  my 
fiscal  principles  in  the  name  of  federation, 
because  it  is  impossible  to  have  federation 
without  it.  Do  not  believe  I  would  do  it 
if  I  could  help  it  1  But  that  is  not  the 
supreme  consideration  Avhich  applies  to 
this  question.  This  is  not  a  question 
of  that  broad  and  vital  character.  It 
is  a  question  of  rival  interests  in  trade, 
which,  boiled  down,  come  to  rival 
commercial  interests  which  have  grown 
up,  and  of  which  the  railways  have  been 
made  the  vehicle  during  past  years.  If 
any  method  can  be  adopted  to  lessen  the 
evils  of  this  competition,  while  preserving 
to  each  state  some  sort  of  control  over  the 
railways  left  on  its  hands,  I  should  be  pre- 
pared to  adopt  it.  But  this  proposition  I 
have  sufficiently  shown  to  be  one  I  could 
not  possibly  accept. 

Mr.  TRENWITH  (Victoria).— The  ques- 
tion under  consideration  is  whether  or  not 
this  clause  purposes  fulfilling  a  federal 
object.  The  Right  Hon.  the  Premier 
of  New  South  Wales  says  there  appears  to 
be  perfect  willingness  to  adopt  any  tribunal 
so  long  as  the  persons  who  agree  to  it  can 
prescribe  the  pattern.  With  all  sub- 
mission, I  would  point  out  that  we  have 
in  this  Constitution  prescribed  a  pattern 
for  trade  and  commerce.  We  have  de- 
clared that  after  the  imposition  of  a  uni- 
form Tariff,  trade  and  commerce  between 
the  states  shall  be  absolutely  free.  Now, 
we  have  discovered  in  our  experience  two 
expedients  that  have  been  used  for  the  pur- 
pose of  derogating  from  absolute  freedom 
of  trade.  One  of  them  is  customs  duties. 
We  have  decided  that  that  derogation 
from  freedom  of  trade  shall  be  abolished, 
and  we  have  declared  that  after  the  aboli- 
tion of  Border  Duties  there  shall  be  absolute 
freedom  of  commerce  between  the  colonies. 
Really,  then,  we  must  remove  the  other 
influence  that  derogates  from  absolute 
freedom  of  trade. 

Mr.  Barton. — These  clauses  do  it. 

Mr.  TRENWITH.— With  all  deference 
to  the  honorable  member's  great  ability, 
his  knowledge  of  constitutional  law,  and  of 
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constitutional  history,  I  venture  to  differ 
from  him  on  that  point.  The  declaration 
itself  is  absolutely  useless.  A  Constitu- 
tion that  was  only  a  declaration  could 
serve  no  practical  purpose.  If  you  make 
a  declaration  of  a  principle,  you  must  pro- 
vide machinery  clauses,  and  I  submit  that 
what  we  are  endeavouring  to  do  here  is  to 
provide  a  machinery  clause  for  giving 
effect  in  one  particular  to  that  absolute 
freedom  of  intercourse  between  the  colo- 
nies. 

Mr.  Reid. — Do  not  forget  that  there  is 
a  special  sub-section  in  clause  52  giving 
the  Federal  Parliament  power  to  do  every- 
thing that  is  necessary. 

Mr.  TR  EN  WITH.— That  is  to  appeal 
to  the  Federal  High  Court. 

Mr.  Reid. — No;  as  a  matter  of  legisla- 
tion. 

Mr.  TRENWITH.— There  appears  to 
be  a  very  considerable  doubt  as  to  whether 
there  is  power  to  prevent  differential  rates 
that  act  as  preferential  rates  and  dero- 
gate from  freedom  of  intercourse  between 
the  colonies.  This  clause  only  aims  at 
making  it  clear  that  if  there  are  such  rates 
the  Commonwealth  shall  have  power  to 
override  them.  Those  who  are  advocating 
free-trade  between  the  colonies  ;  those  who 
declaim,  as  Mr.  Reid  does,  against  the  in- 
equity perpetrated  by  Victoria  in  raising 
barriers  against  the  natural  markets  of  the 
people  whose  trade  we  are  now  consider- 
ing, should  recognise  that  the  advantages 
of  freedom  of  trade  to  the  whole  Com- 
monwealth would  be  sufficient  to  com- 
pensate for  any  trifling  pecuniary  disad- 
vantages that  might  accrue  in  connexion 
with  some  of  their  assets.  My  right  hon- 
orable friend  says  that  the  tribunal  to 
which  this  is  to  be  referred  is  tainted.  It 
is  impossible  to  conceive  of  a  less  tainted 
tribunal  if  he  means  that  it  is  tainted  with 
unfairness.  It  is  proposed  to  submit  it  to 
a  tribunal  on  which  each  of  the  parties 
interested  would  be  represented  in  propor- 
tion to  their  interests,  as  calculated  upon 
the  basis  of  population.  All  the  elements 
considered  fair  in  arbitration  cases  are 
[88] 


to  be  provided.  Not  only  are  the  parties 
interested  to  be  represented  in  proportion 
to  their  interests,  but  there  are  to  be 
fair-minded  and  impartial  persons  to 
hold  the  balance  fairly  between  them. 
Mr.  Keid,  in  reply  to  an  interjection  from 
Mr.  Solomon,  said — "If  you  were  repre- 
senting one  side  I  should  require  to  have  a 
keen  clear-headed  business  man  represent- 
ing me  on  the  other."  That  is  exactly 
what  this  clause  provides — that  where  a 
conflict  arises  as  to  the  question  of  whether 
a  rate  that  is  proposed  within  the  boun- 
daries of  a  state  is  designed  to  act  as  a 
barrier  to  freedom  of  intercourse,  both 
parties  shall  be  represented  by  the  keenest 
and  clearest-headed  men  they  can  get. 
After  the  question  has  been  thrashed  out 
it  will  have  to  be  decided  by  the  vote  of  a 
tribunal  in  which  they  are  represented, 
and  in  which  there  are  a  number  of 
other  persons  wTho  have  no  personal 
interests  whatever.  The  vote  of  the  whole, 
not  of  the  interested  parties  merely,  is  to 
decide  whether  or  not  the  proposed  rate  is 
in  derogation  of  freedom  of  intercourse. 
Mr.  Reid  laid  considerable  stress  upon  the 
point  that  this  matter  was  not  to  be  re- 
ferred to  an  Inter-State  Commission  or  to 
any  tribunal  but  Parliament  itself,  that 
Parliament  upon  every  occasion  must  make 
the  law,  that  Parliament  must  go  struggling 
along  in  the  rear  of  nimble  and  active  Com- 
missioners of  Railways,  and  that  it  would 
necessarily  always  be  at  least  three 
months  in  arrear.  If  I  understand  the 
powers  of  Parliament,  Parliament  may 
make  a  law  providing  that  a  certain  tri- 
bunal shall  decide  in  case  of  a  dispute. 
That  law  may  empower  a  commission  or 
any  other  body  to  be  the  arbiter  from 
time  to  time.  I  recognise  that  in  n 
to  these  technical  questions  a  layman  is  at 
a  great  disadvantage,  but  it  seems  to  me 
that,  under  the  provisions  of  this  clause, 
Parliament  may  make  a  law  decreeing  that 
an  Inter-State  Commission  shall  be 
the  arbiter  when  a  dispute  arises.  If 
I.  am  correct  in  that  assumption,  the 
Inter-State  Commission  will  be  in  exactly 
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the  same  position  with  respect  to  its  ability 
to  act  quickly  as  the  Railways  Commis- 
sioners of  the  various  states.  It  will  not 
have  to  manage  the  railways ;  it  will  not 
have  to  say  what  rates  shall  be  adopted  ; 
it  will  only  have  the  powei  to  say  that 
certain  rates  shall  not  be  adopted.  The 
objection  raised  by  the  leader  of  the  Con- 
vention was  that  this  was  a  proposal  to 
give  the  Commonwealth  the  management 
of  the  railways  without  attaching  to  that 
management  any  responsibilities  in  con- 
nexion with  them.  But  I  respectfully 
submit  that  control  in  no  way  means 
management. 

Mr.  Reid. — It  is  much  easier. 

Mr.  TRENWITH.— It  is  not  proposed 
that  the  commission  should  be  able  to  say 
how  the  railways  should  be  managed,  it  is 
only  to  say  how  they  should  not  be 
managed. 

Mr.  McMillan. — If  you  could  control 
the  rate  of  interest  charged  by  a  bank  it 
would  not  matter  much  who  managed  the 
bank. 

Mr.  TRENWITH.— That  is  not  a 
parallel  case.  If  I  had  power  to  say 
in  every  instance  what  ventures  the 
bank  should  enter  upon,  I  might  very 
materially  influence  its  welfare  and 
prosperity  ;  but  if  I  were  only  empowered 
to  say  that  the  bank  might  enter  upon 
any  venture  which  might  seem  desirable, 
except  some  particular  venture  indicated 
upon  the  face  of  the  document  giving  me 
this  power,  I  do  not  think  that  I  could 
very  materially  influence  the  welfare  of 
the  bank.  At  any  rate,  what  we  are 
now  aiming  at  is  the  establishment 
of  intercolonial  relations  such  as  have 
never  previously  existed.  There  are 
several  barriers  to  this  which  it  will 
be  necessary  to  remove  in  order  to 
achieve  our  desires,  and  I  am  now  urging 
that  the  Commonwealth  Parliament,  in 
which  all  interests  will  be  adequately  re- 
presented, shall  have  the  power  to  say 
that  one  particular  incident  of  railway 
management  cannot  be  tolerated.  Cer- 
tain rates  are  not  to  be  imposed,  not 
[Mr.  Trenwith. 


because  it  is  urged  that  their  imposition 
is  necessary  to  make  the  railways  a  profit- 
able asset,  but  because  they  derogate  from 
the  principle  of  absolute  freedom  of  inter- 
course between  the  colonies,  which  we  say 
is  essential  to  federation. 

Mr.  McMillan. — If  you  were  starting  a 
new  business  under  specific  conditions 
that  would  be  all  right,  but  you  are  now 
dealing  with  a  business  already  in  exist- 
ence. 

Mr.  TRENWITH.— That  is  true;  and  if 
the  provision  is  agreed  to  it  will  be  for  the 
states  to  consider  whether  the  advantages 
to  be  achieved  from  the  knocking  down  of 
all  barriers,  and  from  amalgamating  for 
certain  purposes  services  which  cannot 
be  performed  by  the  various  states 
separately  as  well  as  they  can  be  per- 
formed by  these  states  unitedly,  will  com- 
pensate for  the  business  loss  involved. 

Mr.  Rkid. — Does  not  the  honorable  mem- 
ber see  how  unequal  that  would  be  ?  The 
other  colonies  will  get  the  advantages  he 
speaks  of  without  this  sacrifice. 

Mr.  TRENWITH.— The  right  honor- 
able member  makes  the  statement  that 
this  is  unequal,  but  he  does  not  prove  it. 

Mr.  Lyne. — It  is  true,  nevertheless. 

Mr.  TRENWITH.— In  the  effort  to 
draw  the  trade  of  Riverina  to  Sydney  at 
whatever  cost 

Mr.  Rkid. — You  refused  to  have  it. 

Mr.  TRENWITH.— The  right  honor- 
able member  has  already  made  that  state- 
ment, but  I  am  opposed  to  entering  into 
a  fiscal  controversy  here.  It  would,  how- 
ever, be  very  easy  to  show  that  nothing 
we  have  done  in  the  slightest  degree 
necessitated  the  construction  of  rail- 
ways from  Sydney  to  Riverina,  because, 
in  spite  of  all  the  barriers  that  we  have 
erected,  if  ordinary  and  fair  rates  were 
charged  upon  the  New  South  Wales  rail- 
ways, ife  would  be  possible  to  take  produce 
from  Riverina  to  Melbourne,  and  thence 
by  sea  to  Sydney,  more  cheaply  than  it 
can  now  be  taken  direct  by  rail. 

Mr.  Reid. — Thank  you  for  nothing. 
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Mr.  TRENWITH.— The  right  honorable 
member  has  been  adopting  the  line  of  argu- 
ment in  which  he  is  so  eminently  success- 
ful. He  has  been  raising  up  a  man  of 
straw  in  order  to  knock  him  over  again. 

Mr.  Reid. — Two  and  elevenpence  a 
cental  is  not  straw ;  30s.  a  bullock  is  not 
st  raw. 

Mr.  TRENWITH.— Whether  the  duty 
is  50s.  or  5s.  a  bullock  that  is  in  no  degree 
pertinent  to  the  argument  I  am  conduct- 
ing. The  question  at  issue  is :  Is  it  pos- 
sible to  have  internal  railway  rates 
which  will  not  be  in  derogation  of 
freedom  of  trade,  and,  if  so,  is  it  desir- 
able to  make  laws  to  prevent  the  estab- 
lishment of  such  rates'?  I  submit  that 
we  cannot  carve  this  Commonwealth 
according  to  the  pattern  we  desire,  unless 
we  accept  some  such  provision  as  that 
which  has  been  proposed  by  the  Premier 
of  Victoria.  In  reply  to  the  argument 
that  no  such  provision  is  contained  in  the 
Constitution  of  the  United  States,  I  re- 
spectfully submit  that  it  would  be  a  strange 
thing  if  this  Constitution,  which  is  being 
made  in  1898,  were  not  in  many  particu- 
lars better  than  the  Constitution  made  over 
a  century  ago.  It  is  no  fatal  objection  to 
say  that  100  years  ago  some  extremely 
wise  and  marvellously  able  men  framed  a 
Constitution  in  which  this  provision  does 
not  appear. 

Mr.  Higgins. — There  were  no  railways 
then. 

Mr.  TRENWITH.— In  making  our  Con- 
stitution we  should  be  guided  by  the  mis- 
takes of  other  people,  and  not  tempted 
to  follow  those  mistakes.  Our  experience 
has  taught  us  that  it  would  be  extremely 
wise  to  provide  that  the  Federal  Parlia- 
ment, which  will  have  the  Commonwealth 
interests  at  heart  and  the  pattern  of  this 
Constitution  in  its  mind,  should  have  this 
power,  so  that  it  may  be  able  to  create 
machinery  which  will  bring  about  re- 
sults such  as  we  require.  I  recognise 
the  generosity  of  the  Premier  of  New 
South  Wales  in  saying  that  he  would  be 
glad  to  support  any  proposal  which  would 


place  New  South  Wales  and  Victoria  upon 
an  equal  footing,  not  only  in  regard  to  the 
trade  of  Victoria,  but  also  in  regard  to  the 
trade  of  that  part  of  New  South  Wales 
which  is  geographically  attached  to  Vic- 
toria. I  agree  with  him  that  if  we  can  come 
to  no  equitable  arrangement,  to  restrain 
the  states  from  making  undesirable 
railway  rates,  which  will  be  acceptable 
to  all,  the  next  best  thing  will  be 
to  give  a  free  hand  to  all  the  parties 
engaged  in  this  fighting  for  traffic. 
But  clearly,  fighting,  if  it  can  be  avoided, 
is  not  desirable  in  connexion  with  states 
that  are  proposing  to  unite  in  a  partner- 
ship of  friendship  and  brotherhood;  and 
fighting,  if  it  continues,  must  derogate 
from  that  feeling.  It  is  impossible  to  con- 
ceive New  South  Wales  and  Victoria 
living  on  terms  of  amity  and  good  fellow- 
ship, such  as  ought  to  exist,  while  each  of 
their  Governments  are  from  time  to  time 
engaged  in  framing  legislation  or  regula- 
tions intended  to  circumvent  the  other.  It 
is  because  I  am  anxious  to  see  the  fighting 
removed — because  I  am  anxious  to  see 
between  the  colonies  a  condition  of 
absolute  free-trade — that  I  am  support- 
ing this  proposal.  Although  I  am 
a  protectionist  of  the  protectionists,  I 
admit,  and  always  have  admitted,  that 
the  slight  advantages  of  intercolonial 
duties  would  be  immensely  outweighed  by 
the  greater  advantages  of  absolute  free- 
dom of  intercourse  between  the  colonies, 
with  reasonable  protection  on  the  coast. 

Mr.  Reid. — It  is  a  good  thing  to  be 
able  to  support  one's  principles  and  one's 
interests  at  the  same  time. 

Mr.  TRENWITH.— I  can  say,  without 
pretending  to  understand  the  subtlety  of 
my  honorable  friend's  interjection,  that  as 
far  as  I  am  concerned,  and  I  believe  most 
members  of  the  Victorian  delegation,  we 
are  considering,  not  the  mere  interests  of 
Victoria  or  any  other  spot  of  the  Common- 
wealth, but  the  desirability  of  embodying 
in  this  Constitution  provisions  that  will 
act  equitably,  and  in  accordance  with  the 
principles  that  we  have  laid  down. 
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Mr.  Reid. — Then  you  will  give  us  com- 
pensation for  our  loss  1 

Mr.  TRENWITH.— Personally,  I  should 
see  no  great  objection  to,  if  possible,  add- 
ing to  this  proposal  some  other  to  the 
effect  that  if,  in  controlling  the  action  of 
states  in  connexion  with  their  railways  in 
the  interests  of  Commonwealth  purposes, 
loss  were  entailed,  that  loss  should  be  re- 
couped to  the  state  which  suffered  it  from 
the  Commonwealth  funds,  if  the  loss  could 
be  proved.  That  seems  equitable  and 
fair,  and,  personally,  I  should  have  no  ob- 
jection to  it.  But  I  would  urge  on  honor- 
able members  that,  if  we  are  going  to  have 
free-trade  between  the  colonies,  let  us  have 
it.  If  we  are  going  to  have  federation,  we 
cannot  have  it  on  the  lines  that  ought  to 
exist  without  wiping  away  absolutely  any- 
thing in  the  nature  of  fighting  or  struggling 
between  the  colonies.  If  we  can  abolish 
such  fighting  we  certainly  ought  to  do  so, 
and  we  cannot  have  federation  on  the  basis 
it  should  prevail  unless  we  do. 

Mr.  HIGGINS  (Victoria).  —  I  cannot 
help  thinking  that  the  Right  Hon.  the 
Premier  of  New  South  Wales  made  an  un- 
answerable point  at  the  opening  of  his 
speech  and  also  at  the  end  of  it,  when  he 
said  that  this  proposal  of  the  Right  Hon. 
the  Premier  of  Victoria,  if  carried,  would 
operate  much  more  to  the  prejudice  of 
Victoria  than  to  that  of  any  other  of  the 
colonies.  But  that  being  his  view,  what 
amazed  me  was  that  he  should  spend  so 
much  energy,  and  he  has  plenty  of  energy, 
so  much  ability,  and  he  has  plenty  of  abi- 
lity, as  we  all  know  from  sad  experience, 
in  combating  a  proposal  which  will  tie 
the  hands  of  Victoria  and  leave  the  hands 
of  New  South  Wales  absolutely  free  in 
the  matter  of  rates.  Sir,  I  understood 
that  the  Premier  of  Victoria  was  in  favour 
of  putting  a  stop  to  all  preferential  rates 
and  to  all  unjust  differential  rates.  By 
unjust  differential  rates  I  mean  those 
differential  rates  which  are  not  merely 
development  rates — which  are  not  merely 
meant  to  relieve  producers  in  the  back 
country,  but  which  are  designed  for  the 
[Mr.  Trenwith. 


purpose  of  drawing  trade  from  the  nearest 
port'  or  the  natural  port,  as  you  may 
choose  to  call  it.  I  understood  that  was 
the  right  honorable  gentleman's  intention, 
and  I  looked  this  morning  to  find  his  pro- 
posed amendment.  But  to  my  amazement 
I  found  that,  after  all  the  deliberation  we 
have  had,  we  have  now  before  us  a  proposal 
which  I  think  I  shall  be  able  to  convince 
honorable  members  is  simply  a  proposal 
to  stop  preferential  rates,  and  has  nothing 
whatever  to  do  with  unjust  differential 
rates.  Let  us  look  at  the  proposal  as  it 
stands.     It  states  that — 

The  Parliament  may  make  laws  to  provide 
for  the  execution  and  maintenance  upon  rail- 
ways within  the  Commonwealth  of  the  pro- 
visions of  this  Constitution  relating  to  trade 
and  commerce, 

So  far  there  is  no  harm  in  that,  and  the 
Premier  of  New  South  Wales  says  he  is 
willing  to  have  that  portion  of  the  pro- 
posal, because  there  is  no  provision  as  to 
trade  and  commerce  which  will  stop 
differential  rates  of  any  sort  in  New  South 
Wales.     But  see  what  follows  : — 

and  particularly  to  forbid  such  preferences 
or  discriminations  as  it  may  deem  to  be  undue 
and  unreasonable,  or  to  be  unjust  to  any  state. 

Now,  the  vital  words  there  are  "prefer- 
ences or  discriminations."  They  are  the 
cardinal  words  upon  which  the  whole 
thing  turns,  and  no  chain  is  stronger 
than  its  weakest  link.  I  would  ask  what 
preference,  what  discrimination,  is  there 
in  the  case  of  the  kind  of  rate  to  which  I 
referred — charging  nothing  for  wool  from 
Hay  to  Cootamundra  ?  Where  is  the  prefer- 
ence there1?  There  is  neither  preference 
nor  discrimination  as  to  person  or  goods. 
There  is  no  preference  or  discrimination. 
It  is  not  meant  by  this  that  you  may  not 
charge  from  one  station  a  different  price 
from  what  you  charge  from  another,  other- 
wise we  must  have  one  uniform  railway 
tariff  from  every  New  South  Wales  station 
to  Sydney.  The  phrase  is  "  preferences 
or  discriminations,"  which  must  be  either 
as  to  persons  or  goods.  Now,  in  the 
rate  from  Berrigan  to    Sydney,  or   from 
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Hay  to  Sydney,  or  from  Cootamundra  to 
Sydney,  I  take  it  that  you  charge  every 
person  the  same  price  wherever  he  comes 
from  ;  there  is  no  preference  of  persons, 
and  no  preference  of  locality.  Where, 
then,  I  ask,  is  there  any  power  under 
this  proposal  of  the  Premier  of  Vic- 
toria to  interfere  with  what  he  says 
he  is  in  favour  of  interfering  with — 
unjust  differential  rates  ?  I  would  be 
the  last  person  in  the  world  to  accuse  my 
right  honorable  friend — wTho  is  candour 
itself,  as  we  have  found  in  the  Victorian 
Parliament  —  of  keeping  the  wTord  of- 
promise  to  the  ear  and  breaking  it  to  the 
hope.  But  I  will  say  this — that  if  we 
want  the  people  of  Victoria  to  think  that, 
while  they  are  giving  up  their  system 
of  preferential  rates,  we  are  getting  the 
right  to  interfere  with  New  South  Wales' 
unjust  deferential  rates,  we  could  not 
devise  a  better  form  of  words  for  that  pur- 
pose ;  but  if  the  clause  be  examined,  the 
whole  thing  turns,  as  I  have  said,  upon  those 
words,  "  preferences  or  discriminations." 
Where  have  these  words  been  taken  from? 
The  Attorney-General,  in  his  speech,  has 
very  well  and  conclusively  shown  that  it 
will  be  better  to  leave  these  questions  to 
some  expert  body,  and  not  to  the  Federal 
(  ourt.  I  thoroughly  agree  with  him  there  ; 
but  in  his  speech  he  referred  to  a  judgment 
in  which  there  were  certain  words  which 
caught  my  ear.  I  find  he  has  got  these 
words,  "preferences  or  discriminations," 
from  page  233  of  the  volume  he  read,  with 
regard  to  a  case  in  1895,  Texas  Railway 
v.  Inter-State  Commission.  It  says,  in  the 
words  of  the  Judge  : — 

To  forbid  undue  and  unreasonable  preferences 
or  discriminations. 

These  words  look  very  well  until  we  see 
how  they  are  applied.  What  I  find  is 
that  the  Inter  State  Commerce  Act,  which 
was  the  subject  of  discussion  in  that  case, 
makes  it  unlawful  for  any  common  carrier 
to  make  or  give  any  undue  or  unreason- 
able preference  or  advantage  to  any  par- 
ticular person,  company,  firm,  corporation, 
or  locality,  any  particular  description  of 


traffic,  in  any  respect  whatsoever,  or  to 
subject  any  particular  person,  company, 
firm,  corporation,  or  locality,  to  any  undue 
or  unreasonable  prejudice  or  disadvantage 
in  any  respect  whatever. 

Mr.  Lynb. — I  think  that  is  in  our  Rail- 
ways Act. 

Mr.  HIGGINS.— That  is  in  the  Inter- 
state Commerce  Act,  but  I  do  not  know 
about  the  Railways  Act.  That  is  the  clause 
the  Judges  had  in  their  mind  when  speak- 
ing of  preferences  and  discriminations. 
That  relates  only  to  inter-state  commerce, 
and  how  can  these  regulations,  affecting 
only  inter- state  commerce,  affect  com- 
merce within  the  boundaries  of  New  South 
Wales?  It  is  perfectly  correct,  as  the 
Premier  of  New  South  Wales  puts  it,  that 
there  is  no  power  to  interfere  with  com- 
merce within  the  limits  of  New  South 
Wales. 

Mr.  Reid. — The  first  clause  of  the  Inter- 
State  Commerce  Act  recognises  that. 

Mr.  HIGG1NS.— Therefore,  when  these 
words  are  looked  at  they  must  be  looked 
at  with  reference  to  the  only  power  which 
Congress  has  in  the  United  States.  The 
reason  why  the  Constitution  of  the  United 
States  is  not  given  the  power  to  interfere 
with  commerce  within  the  limits  of  the 
states  is  because  they  had  no  railways  in 
1788,  and  a  change  in  the  Constitution 
was  almost  impossible  to  obtain.  But  I 
showed,  the  other  day,  how  very  unfairly 
and  injuriously  the  railway  system  works 
in  America  because  they  have  not  power 
to  interfere  with  any  rates  except  inter- 
state rates.  We  want  to  avoid  the  evil  in 
this  case  which  they  have  fallen  into  in 
America.  In  the  very  head-note  of  that 
particular  case  it  will  be  seen  that  they 
have  expressly  excepted  any  case  within 
the  limits  of  a  state.     It  says — 

In  enacting  the  Inter-State  Commerce  Acts, 
Congress  had  in  view,  and  intended  to  make 
provision  for,  commerce  between  states  and 
territories,  commerce  going  to  and  coming  from 
foreign  countries,  and  the  whole  field  of  com- 
merce except  that  wholly  within  a  state. 
That  is  the  point.  But  the  honorable 
member  has  extracted  from  the  judgment 
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the  words  "  preferences  or  discrimina- 
tions," which  mean  preferences  or  dis- 
criminations as  between  states.  Clause 
52  in  this  Bill  deals  with  the  regula- 
tion of  trade  and  commerce  with  foreign 
countries  or  between  the  states.  It  has 
nothing  to  do  with  trade  aud  commerce 
within  a  state.  Now  that  I  have  made 
that  point  clear,  I  might  state  that 
although  my  amendment  holds  the  field  at 
present,  I  tell  honorable  members  honestly 
that  if  there  be  any  form  of  words  which 
will  achieve  the  same  purpose,  I  shall  vote 
for  it  and  support  it,  because  it  is  too 
critical  and  important  a  matter  for  any  one 
to  be  wedded  to  his  own  particular  verbi- 
age or  amendment.  Whether  honorable 
members  believe  me  or  not,  I  must  say 
that  when  it  comes  to  a  question  of  oppos- 
ing what  has  been  put  forward  by  the 
responsible  leader  of  the  Government  in 
Victoria,  I  feel  very  chary  about  voting 
against  it  in  a  matter  so  yital.  But  I  say 
this  with  confidence,  that  no  matter  what 
the  consequences  are,  I  shall  vote  against 
this  proposal,  because  it  does  not  carry 
out  the  purposes  for  which  the  Premier 
has  proposed  it. 

Mr.  ISAACS  (Victoria).— My  right  hon- 
orable friend  (Mr.  Reid)  has  raised  certain 
objections  to  this  proposal.  I  intend  to 
deal  very  shortly  with  them.  First,  he 
raised  the  objection  that  it  will  be  practi- 
cally inoperative,  because  Parliament  could 
not  be  expected  to  pass  a  law  annulling  a 
regulation  which  it  thought  was  unjust. 
In  the  first  place,  Parliament  will  have 
complete  control  of  the  matter.  If  it 
chooses  it  may  pass  a  law,  as  Dr.  Cockburn 
said,  laying  down  certain  principles,  and 
subsequently  it  may,  upon  the  advice 
of  the  Inter-State  Commission,  if  it 
chooses  to  create  such  a  body,  act  upon 
any  report  of  that  body  which  may  take 
evidence  that  will  be  practically  inac- 
cessible to  the  Parliament.  Parliament 
may  act  upon  that  report,  or  such  advice 
as  it  chooses  to  get,  just  as  Parliaments 
to-day  pass  judgment  on  much  more  in- 
tricate questions.  But  I  would  like  to  ask, 
[Mr.  Higgins. 


if  you  are  not  going  to  allow  Parliament 
to  control  this  matter,  either  by  itself  or 
by  any  body  such  as  an  Inter-State  Com- 
mission that  it  may  choose  to  create  for 
the  purpose,  what  are  you  going  to 
have  ?  All  the  objections  which  are  urged 
against  Parliament  acting  in  the  matter 
apply  with  tenfold  force  to  the  Supreme 
Court.  The  Right  Hon.  Mr.  Reid  says 
that  Parliament  will  be  a  tainted  tri- 
bunal. I  wonder  how  far  he  is  going 
to  carry  that  argument.  If  it  is  tainted 
in  this  respect  it  must  be  in  every 
respect,  because  Parliament  will  be  com- 
posed of  representatives  from  each  of  the 
states,  and  will  be  no  more  interested  in 
dealing  with  this  question  than  with,  say, 
the  surplus. 

Sir  Edward  Braddon. — What  becomes 
of  the  cry — "Trust  the  Federal  Parlia- 
ment "  1 

Mr.  ISAACS. — Of  course  that  is  gone, 
because  it  is  not  convenient  to  remember 
it  for  the  present.  But  when  we  come  to 
deal  with  millions  of  money,  to  be  dealt 
on  lines  right  and  fair  to  the  states,  we  are 
then  told  that  Parliament  is  not  tainted — 
that  it  is  a  perfectly  just  tribunal — and 
when  we  ask  that  it  may  interpose  its 
overpowering  authority  on  a  question  of 
this  kind  we  are  told  that  it  is  tainted. 
My  right  honorable  friend  said  that  it 
is  a  different  thing  from  asking  the  Com- 
monwealth to  take  over  the  railways.  I 
pointed  out,  and  it  has  been  pointed  out 
again  by  Mr.  Trenwith,  that  that  has 
nothing  whatever  to  do  with  it.  It  would 
be  a  valid  argument  if  we  were  proposing 
that  Parliament  should  pass  affirmative 
and  positive  regulations  which  would  con- 
trol the  railways.  What  are  we  asking  *? 
Nothing  of  that  kind.  Not  that  the 
Commonwealth  Parliament  should  control 
the  railways  in  any  state  but  that  the 
Parliament  should  see  that  one  state  by 
means  of  its  railway  regulations  does  not 
practically  control  the  railways  of  another 
state,  that  it  shall  merely  hold  an  im- 
partial and  sufficiently  strong  hand  to  see 
that  one  state  does  not  compel  another 
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state  to  go  against  its  better  judg- 
ment and  clear  interests  in  the  manage- 
ment of  the  second  state's  railways. 
Then,  my  honorable  friend  (Mr.  Higgins) 
says  that  this  would  operate  against  Vic- 
toria. And  why?  First,  Mr.  Higgins 
says  this  does  not  refer  to  differential 
rates.  In  that  I  am  utterly  unable  to 
follow  Mr.  Higgins.  I  do  not  know  the 
distinction  between  a  differential  rate  and 
a  discrimination.  A  differential  rate  is  a 
rate  that  is  not  even  along  the  whole  dis- 
tance, but  one  in  which  a  difference  is 
made  on  account  of  locality,  length  of 
haulage,  class  of  goods,  or  for  personal 
reasons. 

Sir  Edward  Braddon. — Or  because  of 
competition  by  water  carriage. 

Mr.  ISAACS. — In  other  words,  a  dis- 
crimination is  made. 

Mr.  Higgins. — You  want  to  say  that  it 
would  stop  one  fare  from  Ballarat  and 
another  from  Stawell. 

Mr.  ISAACS.— I  think  it  would  if  the 
discrimination  were  unjust  to  a  state. 
Parliament  would  have  a  power  to  act  if 
they  thought  such  a  discrimination  or  dif- 
ference was  unjust  to  any  other  state. 
But  in  any  circumstances,  I  cannot  con- 
ceive such  a  rate  would  be  unjust  to 
any  other  state.  If,  however,  such  a 
rate  in  the  opinion  of  the  Federal  Parlia- 
ment was  wrong,  then,  of  course,  the 
power  would  apply.  If  we  take  the  words 
of  the  clause,  we  read — "  The  Parliament 
may  make  laws  to  provide  for  the  execu- 
tion and  maintenance  upon  railways 
within  the  Commonwealth  " — that  is  our 
railways — "  of  the  provisions  of  this  Con- 
stitution relating  to  commerce."  That 
would  relate  to  inter-state  matters  ;  but 
the  succeeding  words  are  without  limi- 
tation as  to  inter-state  commerce.  The 
words  are  "and  particularly  to  forbid 
such  preferences  or  discriminations  as  it 
may  deem  to  be  undue  and  unreasonable, 
or  to  be  unjust  to  any  state."  These 
words  are  without  limitation,  and  apply  to 
state  commerce  —  internal  commerce  — 
just  as  to  inter-state   commerce.      It   is 


therefore  intended  to  go,  and  the  words 
do  clearly  go,  far  beyond  mere  state 
commerce.  We  all  know  that  the  judg- 
ment in  the  American  case  must  relate 
to  interstate  commerce,  because  the 
Constitution  does  not  permit  Congress 
to  dabble  in  anything  else.  When  we 
look  at  that  judgment  we  always  read  it 
in  reference  to  a  particular  fact.  We 
know  it  relates  to  inter-state  commerce 
only,  because  Congress  cannot  go  beyond 
that.  But,  when  we  give  express  power 
to  go  beyond,  these  preferences  or  dis- 
criminations must  be  those  relating  both 
to  internal  commerce  and  inter-state 
commerce.  Mr.  Reid  thought  I  was 
not  consistent  in  what  I  said  to-day 
and  yesterday,  and  he  referred  to  a 
newspaper  report  of  my  speech.  The 
newspaper  reports  of  what  we  say  are 
wonderfully  good,  and,  with  the  space  at 
the  command  of  the  reporters,  it  is  mar- 
vellous what  accurate  views  they  give  of 
our  speeches.  But  in  this  particular  case, 
my  honorable  friend  (Mr.  Reid),  having 
Hansard  within  his  reach,  chooses  to  take 
a  compressed  report,  the  general  accuracy 
of  which  I  do  not  deny.  I  shall,  however, 
read  a  few  words  from  Hansard  to  show 
I  am  perfectly  consistent,  because  the 
newspaper  report  does  not  exactly  convey 
what  I  said.  My  honorable  friend  quoted 
my  remarks  in  order  to  show  that  I  said 
all  differential  rates  were  perfectly  right, 
and  that  it  should  be  left  to  each  colony  to 
do  what  it  pleased.  What  I  said,  accord- 
ing to  page  1277  of  Hansard,  was — 

We  have  no  jurisdiction  to  carry  our  railways 
beyond  our  territory.  If  we  were  to  say  we 
will  carry  produce  for  people  in  New  South 
Wales  at  a  less  rate  than  we  will  carry  produce 
for  people  in  Victoria — mind  you,  I  am  not 
defending  the  practice — I  mean  to  say  that 
that  is  not  a  barrier  to  trade. 

Mr.  Reid. — Hear,  hear;  there  is  no  doubt 
about  that. 

Mr.  ISAACS. — That  practice  is  not  a  barrier 
to  trade  ;  it  is  not  a  derogation  from  freedom 
of  trade. 

Mr.  Reid. — Hear,  hear;  at  least,  I  am  not 
quite  so  sure  of  that. 
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Mr.  ISAACS. — It  is  offering  an  inducement 
that  may  operate  very  unfairly,  not  to  the 
trade,  but  to  the  railway  system  of  the  other 
colony. 

Mr.  Reid. — That  is  right. 

Mr.  ISAACS. — It  is  not  a  block  to  trade,  but 
it  unduly  cuts  down  the  revenue  and  disarranges 
the  finances  of  the  other  colony,  and,  on  that 
ground,  I  am  anxious  to  counteract  it 

That  is  exactly  what  I  say  to-day.  I  have 
said  that  all  along,  and  I  have  only  been 
anxious  that  Victoria  should  not  be  in  a 
worse  position  than  New  South  Wales.  It 
has  been  put  forward  by  a  very  learned 
representative  of  New  South  Wales  that 
the  trade  and  commerce  clause  would 
enable  the  Federal  Parliament  to  stop 
Victoria  charging  preferential  rates,  but 
would  leave  New  South  Wales  free.  We 
in  Victoria  think  that  is  unfair.  I  quite  re- 
cognise the  justice  of  Mr.  Keid  in  condemn- 
ing that  distinctly.  The  proposal  we  have 
made  will,  I  think,  meet  the  views  of 
those  who  desire  to  see  what  is  right 
and  proper.  If  there  is  anything  what- 
ever in  the  objection  that  the  Federal 
Parliament  has  to  wait  to  see  whether  a 
particular  rate  is  unjust — I  do  not  think 
that  that  is  meant — but  if  there  is  any- 
thing in  the  objection,  it  would  be  met  by 
inserting,  after  the  word  "forbid,"  the 
words  "  or  prevent."  This  will  allow  us 
to  make  laws  to  prevent  undue  discrimi- 
nation. The  word  "forbid  "  means  that  you 
must  see  the  thing  first  before  you  annul  it. 
But  the  word  "annul"  is  not  in  the  proposal. 
If  the  case  be  as  I  have  stated,  it  would 
be  well  to  put  in  the  word  "prevent." 
There  is  no  doubt  whatever  a  law  could 
be  passed  to  prevent  unjust  discrimina- 
tion. That  could  be  done  by  a  law  which 
may  operate  in  circumstances  to  arise  in 
the  future.  The  objections  that  have 
been  raised  would  be  fully  answered,  and 
Victoria  and  every  state  would  be  perfectly 
protected.  We  should  then  have  provided 
a  remedy  for  what  I  understand  to  be  a 
very  great  evil,  and  a  remedy  that  is  not 
open  to  the  various  objections  that  my 
honorable  friend  (Mr!  Barton)  pointed  out, 
{Mr.  Isaacs. 


it  seems  to  me  unanswerably,  to  the 
amendment  this  morning. 

Mr.  Glynn. — Would  you  consent  to  put 
at  the  beginning  "  Without  limiting  the 
general  effect  of  clause  52  "1 

Mr.  ISAACS. — I  do  not  see  what  effect 
that  would  have. 

Mr.  Glynn. — It  would  have  a  very  vital 
effect. 

Mr.  McMILLAN  (New  South  Wales.)— 
I  think,  with  all  due  deference,  that  nearly 
everything  that  can  be  said  has  been  said 
on  the  subject.  We  are  really  debating 
and  re-debating  the  same  thing  over  and 
over  again  which  we  discussed  when  deal- 
ing with  the  rivers.  I  am  not  in  a  posi- 
tion to  give  a  judgment  on  the  opinion  of 
my  honorable  and  learned  friend  (Mr. 
Iliggins)  with  regard  to  this  proposal.  I 
take  the  proposal  to  have  the  meaning 
which  appears  on  the  surface. 

Mr.  Higgins. — What  is  that  ? 

Mr.  McMILLAN.— The  meaning  on  the 
surface  was  the  meaning  that  Mr.  Barton 
considered  it  had,  when  he  exhausted  the 
whole  question  in  a  very  able  and  concise 
speech.  I  take  the  meaning  to  be  that 
you  give  to  Parliament  the  complete 
control  of  our  railway  system ;  and  that 
is  the  way  I  will  deal  with  it.  After 
all  those  arguments  we  have  had,  almost 
ad  nauseam,  we  come  back  to  the  position 
from  which  we  started.  We  conceive 
that  our  railways  are  very  much  like  our 
lands.  I  do  not  take  the  extreme  view- 
that  many  do,  that  there  is  an  absolutely 
strict  analogy  between  the  question  of 
railway  warfare  and  that  of  customs 
duties.  I  have  never  done  so.  I  know 
there  is  some  analogy.  But  in  all  those 
differences  of  opinion  New  South  Wales 
has  said — "  We  will  be  ready  to  stand 
or  fall  in  the  future  Federation  on  the 
broad  interpretation  of  the  first  sub-section 
of  clause  52."  But  we  further  say,  that 
if  any  ingenious  gentleman  in  this  Conven- 
tion can  draw  any  clause  which  will  give 
that  a  clear  interpretation,  but  will  not,  at 
the  same  time,  practically  do  away  with 
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our  management  of  our  railways,  we  are 
quite  willing  to  adhere  to  such  a 
clause. 

Mr.  Higgins. — It  is  not  a  question  of 
interpretation.  Is  there  not  a  fundamental 
difference  in  that  you  are  not  willing  to 
allow  any  interference  with  the  state  rate. 

Mr.  McMlLLAN. — Yes,  the  honorable 
member  is  perfectly  right.  I  have  been 
absolutely  candid  in  the  matter. 

Mr.  Higgins. — Yes,  you  have. 

Mr.  McMlLLAN. — I  say  there  is  no 
medium  course  between  our  own  abso- 
lute and  untrammelled  control,  and  the 
absolute  vesting  of  the  railways  in  the 
Federation.  I  think  the  case  is  clear. 
After  all,  we  have  the  responsibility  of 
the  profit  and  loss  on  our  railway  lines. 
As  one  very  learned  gentleman  has  said  in 
this  Convention,  when  once  a  power  is 
handed  over  to  this  Federal  Parliament, 
the  High  Court,  by  implication,  will  pro- 
bably uphold,  and  may  even  strengthen  it. 
And  we  simply  say  that  we  cannot  allow 
these  great  railways,  which  are  intended 
as  much  for  the  policy  of  development  as 
anything  else,  to  be  controlled  by  any 
body.  We  say — "  We  stand  or  fall  by  the 
commercial  clause,  but  we  would  rather 
that  Victoria  had  an  absolutely  free  hand, 
with  power  to  impose  preferential  rates, 
which  are  no  doubt  anti-federal  in  the 
strictest  sense,  than  that  there  should  be 
an  arrangement  made  by  which  an  Inter- 
State  Commission,  or  any  other  body, 
should  have  absolute  control  of  our  rail- 
ways." 

Sir  William  Zeal. — Why  don't  you 
apply  the  same  principle  to  the  carrying 
of  passengers  ? 

Mr.  McMlLLAN. — I  do  not  quite  under- 
stand the  honorable  member. 

Sir  William  Zeal. — You  have  a  uni- 
form rate  for  the  carriage  of  passengers, 
but  preferential  and  differential  rates  for 
the  carriage  of  goods. 

Mr.  McMlLLAN. — That  does  not  touch 
the  question.  We  might  not  have  that 
arrangement  to-morrow.  My  point  simply 
is  that  we  must  have  the  absolute  control 


of  our  great  railway  system  in  New  South 
Wales,  because  we  must  make  it  pay. 

Sir  William  Zeal.  —  You  are  not 
making  your  goods  traffic  pay  now,  any 
way. 

Mr.  McMlLLAN.— I  will  be  perfectly 
candid  in  this  matter.  I  do  not  take  the 
same  view  that  many  honorable  mem- 
bers, or  even  railway  experts,  do,  in  dealing 
with  these  lines.  I  believe  that  these  lines 
would  probably  pay,  even  upon  the 
broadest  federal  principles.  I  believe  that 
even  if  you  were  to  arrange  through 
rates,  say,  from  Cootamundra  to  Mel- 
bourne, on  a  common-sense  basis,  the 
lines  would  still  pay.  But  that  does  not 
touch  the  question.  We  are  not  experts 
in  this  Convention.  The  whole  question 
is  the  matter  of  our  control  of  our  own 
railways,  and  you  may  draw  any  refined 
cobwebs  of  language  and  tell  us  that  the 
Federal  Parliament  will  act  justly,  but 
that  does  not  alter  the  fact  that  we  have 
to  go  back  to  the  people  of  our  country 
and  tell  them  that  we  have  given  the 
Federal  Parliament  a  power  which  is  prac- 
tically a  power  of  control  over  our  railways. 
And  they  can  reasonably  say  to  us — "  If 
you  were  giving  that  power,  why  did  not 
you  get  rid  of  the  whole  affair;  why  did 
not  you  get  rid  of  the  debts  of  our 
railways,  and  hand  them  over  abso- 
lutely to  the  Federal  Parliament!" 
Well,  while  I  shall  hope  to  see,  in  the 
future,  the  power  of  control  over  our  rail- 
ways given  to  the  Commonwealth — and  this 
lias  practically  the  same  effect— I  believe, 
from  my  point  of  view,  it  would  be  abso- 
lutely fatal  to  the  acceptance  of  this  Con- 
stitution in  New  South  Wales. 

Sir  John  Forrest. — Oh,  don't  say  that. 

Mr.  McMlLLAN. — Honorable  members 
will  not  consider  that  as  anything  of  a 
threat.  I  am  only  giving  an  opinion  which 
I  gave  in  my  speeches  previously.  As  an 
honorable  member  who  has  felt  the  pulse  of 
the  people  in  his  own  country,  I  do  not 
hesitate  to  say  that  we  would  simply  be 
playing  into  the  hands  of  the  anti-federal- 
ists of  our  colony,  if  we  gave  over  that 
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great  asset — our  railways — which  is  so 
intimately  connected  with  the  develop- 
ment of  our  country. 

Sir  John  Forrest. — Why  should  it  be 
worse  for  you  than  for  Victoria  ? 

Mr.  McMILLAN.— What  ? 

Sir  John  Forrest. — This  clause. 

Mr.  Deakin. — Or  the  federalization  of 
the  railways. 

Mr.  McMILLAN. — I  do  not  say  that 
the  particular  clause  we  are  dealing 
with  is  worse  for  New  South  Wales 
than  it  is  for  Victoria,  but  Victoria  is 
willing  to  take  the  risk,  and  we  are  not. 
That  is  the  point.  It  is  all  well  enough 
for  Victoria,  but  we  have  to  go  to  the 
people  of  our  colony  and  tell  them  what 
this  Constitution  means.  There  is  no  use 
our  saying  that  this  Constitution  means 
the  opinions  of  certain  honorable  members 
here  ;  we  must  tell  them  what  we  believe 
it  means. 

Sir  William  Zeal. — Well,  we  have  to 
do  the  same  thing. 

Mr.  McMILLAN. — Yes,  but  we  are  not 
actually  sponsors  for  you.  You  must  act 
according  to  your  view.  You  may  say  to 
your  people  that  there  are  so  many  coun- 
tervailing advantages  to  be  gained  by 
federation,  that  they  may  well  accept 
this  article  of  the  Constitution,  but  our 
people  would  not  be  satisfied  with  any 
statement  of  that  kind.  If  I  were  a 
Victorian  to-morrow,  I  would  say  to  my 
fellow  colonists — "  The  advantages  of  our 
going  back  to  our  proper  geographical 
area  would  almost  certainly  outweigh  any 
disadvantages  we  may  suffer  under  this 
Constitution."  Our  position  is  that  New 
South  Wales  has  an  enormous  territory, 
of  which  everybody  around  us  is  trying  to 
get  a  slice  geographically.  I  do  not  object 
to  that.  I  believe  in  everybody  getting 
his  goods  to  the  nearest  port,  and  I  be- 
lieve in  the  federal  principle  right  through, 
but  if  we  do  not  give  over  our  railways, 
on  the  principle  that  everything  left  is  a 
sovereign  power  in  the  state,  just  as  every- 
thing given  over  to  the  Commonwealth  is 
a  sovereign  power  there,  so  you  have  no 

{Mr.  McMillan. 


right  to  leave  a  certain  power  or  asset 
in  the  state,  on  the  one  hand,  and,  on 
the  other  hand,  introduce  a  controlling 
clause  in  the  Constitution  which  will 
absolutely  annihilate  that  state  right.  I 
do  not  see  how  you  can  get  away  from 
that.  It  is  not  a  matter  of  refined  logical 
reasoning,  but  simply  a  practical  distinct 
position  taken  up  by  New  South  Wales. 
We  say,  sir,  to  broad-minded  federation- 
ists,  that  we  are  willing  to  come  in  under 
the  first  sub-section  of  clause  52,  and  we  are 
ready  to  trust  to  the  Federal  Parliament 
in  that  respect,  and  to  the  sense  of  justice 
of  the  Federal  Court,  in  order  to  get  our 
rights  respected,  but  beyond  that  we 
will  not  go.  Of  course,  if  this  is  carried 
it  will  be  in  the  Constitution,  but  we  will 
fight  to  the  last  moment  against  any  pro- 
vision being  introduced  in  this  Bill  which 
will  practically  put  in  rigid  lines  in  this 
Constitution  that,  for  all  purposes  of  con- 
trol, we  have  handed  over  our  railways  to 
the  Federation. 

Sir  EDWARD  BRADDON  (Tasmania). 
— I  shall  repeat  to  honorable  members  of 
this  Convention  the  prayer  of  Mr.  McMil- 
lan that  they  will  not  talk  on  this  matter 
any  further,  because  the  thing  has  been 
discussed  ad  nauseam,  and  I  shall  not  be 
as  long  as  Mr.  McMillan  in  saying  what  I 
have  to  say  on  the  point.  If  we  carry  out 
the  suggestion  made  by  the  honorable  leader 
of  the  Convention  at  the  opening  of  our 
sitting  to-day,  namely,  that  we  should  not 
repeat  over  and  over  again  what  has  been 
said  before,  and  if  also  we  do  not  trans- 
gress your  ruling,  Mr.  Chairman,  and  talk 
of  anything  outside  the  question,  1  do  not 
see  how  we  can  say  much  more  about 
this  matter.  I  intend  to  obey  both  those 
injunctions.  I  will  only  say  one  thing, 
and  that  is  that  a  very  apt  illustration  of 
this  question  comes  from  my  honorable 
friend  and  colleague  (Mr.  Grant),  one  of 
the  representatives  of  Tasmania,  who  tells 
me  how,  when  the  Tasmanian  Main  Line 
Railway  Company  desired  to  have  some  dis- 
pute with  the  Government  settled,  an  ap- 
peal was  made  to  the  then  Chief  Justice 
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about  it,  and  the  Chief  Justice  said — "Well, 
do  you  want  law,  because  if  you  do,  we 
can  give  it  to  you;  but.  if  you  want  justice 
you  had  perhaps  better  go  somewhere 
else."  I  think,  therefore,  we  might  very 
well  leave  the  matter  to  the  Federal  Par- 
liament, which  we  are  able  to  trust  as  a 
body  more  likely  to  arrange  for  the  better 
adjudication  of  any  dispute  that  may 
arise  than  the  Supreme  Court. 

Mr.  DOBSON  (Tasmania).— Before  the 
division  on  this  question  is  taken,  I  should 
like,  in  the  absence  of  the  leader  of  the 
Convention,  to  ask  Mr.  O'Connor  a  ques- 
tion as  to  the  amendment  of  Sir  George 
Turner.  Mr.  Barton  has  told  us,  and  I 
am  sure  we  must  all  say  rightly,  that 
the  first  part  of  this  clause,  down  to  the 
word  "commerce,"  is  surplusage,  and  the 
question  I  wish  to  ask  Mr.  O'Connor  is 
this — Is  not  the  second  part  al30  nothing 
but  surplusage?  And,  in  the  words  of 
Mr.  Higgins,  is  not  the  clause  practically 
worthless?  I  ask  Mr.  O'Connor  whether 
the  second  part  of  the  clause  is  not  sur- 
plusage for  this  reason  :  The  only  two 
clauses  we  have  relating  to  the  matter 
are  the  general  clause  52,  sub-section 
(1),  which  gives  the  Commonwealth 
power  to  regulate  trade  and  commerce? 
Not  another  line  except  those  words. 
Then,  in  clause  89,  we  are  told  that  after 
the  imposition  of  uniform  duties  trade  by 
means  of  internal  carriage  shall  be  abso- 
lutely free.  I  want  to  ask  my  learned  friend 
if  the  last  part  of  the  proposed  new  clause 
is  not  absolutely  bound  and  limited  by  the 
powers  of  the  Commonwealth  as  expressed 
in  sub-section  (1)  of  clause  52  and  in  clause 
89  ?  Without  this  clause  at  all,  or  without 
the  words — "  such  preferences  or  discri- 
minations as  it  may  deem  to  be  undue  and 
unreasonable,  or  to  be  unjust  to  any  state," 
has  not  the  Federal  Parliament,  under 
the  general  clause,  as  Mr.  Barton  has  all 
along  been  pointing  out,  the  power 
to  prevent  this  injustice  from  being 
done?  I  understand  that  my  honor- 
able friends  from  Victoria  want  to  have 
a   clause   which   goes   some  way  beyond 


that.  And  in  that  I  am  inclined  to  agree 
with  them,  but  I  think  that  the  clause  as 
framed  by  the  Premier  of  Victoria  shows 
most  distinctly  that,  however  unjust  or 
differential  a  rate  may  be,  unless  it  dero- 
gates from  the  powers  of  the  Common- 
wealth as  expressed  in  the  two  clauses  I 
cited,  it  is  absolutely  null  and  void.  That 
is  the  question  I  should  like  to  be  an- 
swered with  no  uncertain  sound  before  I 
make  up  my  mind  as  to  how  to  vote. 
At  present  I  am  inclined  to  vote 
against  Sir  George  Turner's  amendment, 
partly  for  that  reason,  and  partly  because 
I  do  not  believe  in  leaving  a  question  of 
principle  to  be  decided  by  the  Federal 
Parliament.  I  think  that  we  are  to  some 
extent  shirking  our  duty,  and  that  after 
discussing  this  very  intricate  question  for 
three  or  four  days  we  are  absolutely  get- 
ting no  fruit  from  our  debate.  You  are  not 
engrafting  in  the  Constitution  the  prin- 
ciples you  wrant  to  guide  you.  Put  the 
terms  of  your  partnership,  or  when  you 
cannot  have  a  term  in  pounds,  shillings, 
and  pence,  put  the  principles  of  the 
bargain  into  your  Constitution,  and 
let  the  High  Court  and  not  the  Fede- 
ral Parliament  apply  those  principles  in 
that  just  and  equitable  way  which  only 
trained  Judges  can  do.  I  am  at  differ- 
ence with  a  great  many  of  my  honorable 
friends,  who  say — "  Take  a  matter  of  this 
sort  and  leave  it  to  the  Federal  Parlia- 
ment," As  my  learned  friend  (Mr. 
Isaacs)  was  speaking,  there  came  into  my 
mind  a  question  of  disagreements  and  a 
referendum.  Here  is  a  question  about  the 
Riverina  traffic,  in  which  two  colonies 
are  most  closely  interested.  Suppose  this 
matter  is  referred  to  the  Federal  Parlia- 
ment, then  comes  in  at  once  the  question 
of  counting  heads.  The  colony  of  New 
South  Wales  has  a  majority  of  two  or 
three  in  the  House  of  Representatives, 
and  according  to  our  friends  from  Victoria 
the  colony  of  New  South  Wales  ought  to 
have  a  majority  of  one  or  half  a  senator 
in  the  Upper  House.  When  you  come  to 
refer  a  question  of  this  sort,   where  it  is 
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nothing  but  self-interest  from  beginning  to 
end,  all  policy  will  be  sunk.  "Can  we,  Vic- 
toria, maintain  the  trade  of  Riverina'?"  or 
"  Can  we,  New  South  Wales,  take  it  away 
from  the  Victorians'?"  will  be  the  question, 
and  it  will  go  by  a  count  of  heads  to 
a  very  great  extent.  I  am  not  denying 
for  a  moment  that  there  will  be  able  men 
and  men  of  enlightened  patriotism  in  the 
Federal  Parliament.  But  are  we  not  rather 
indulging  in  cant  when  we  imagine  that 
self-interest,  localism,  and  other  motives 
of  that  sort,  will  not  be  there  ?  The  other 
day  I  read  a  very  nice  little  story  with 
reference  to  our  friend  Carlyle,  and  his 
opinion  of  the  House  of  Commons.  I 
think  the  story  arose  in  reference  to  a 
discussion  he  was  always  having  with  his 
friend  Emerson  about  the  personality  of 
the  devil.  Carlyle,  who  did  not  believe  in 
many  things,  did,  apparently,  believe  in 
the  personality  of  his  Satanic  Majesty, 
but  his  friend  Emerson  did  not.  When 
Emerson  came  to  visit  the  Sage  of  Chel- 
sea, they  had  a  very  long  argument 
on  this  vexed  question,  and  of  course 
Carlyle  did  not  succeed  in  converting 
him.  At  last  Emerson  said  "  Let  us  go 
to  the  House  of  Commons,  and  spend  an 
hour  or  two  there."  "All  right,"  said 
Carlyle,  and  he  took  his  friend  into  the 
Strangers'  Gallery  of  the  House  of  Com- 
mons. After  listening  to  a  debate,  lasting 
some  three  hours,  Emerson  wanted  to  go, 
and  Carlyle  gave  his  friend  a  poke  in  the 
ribs,  and  said  "  Don't  ye  believe  in  the 
Devil,  noo  1 "  I  take  it,  sir,  that  the  devil  of 
provincialism,  the  devil  of  self-interest,  and 
the  devil  which  our  democratic  friends  may 
send  there,  will  be  present  in  the  Federal 
Parliament — the  man  who  thinks  the  word 
"democrat"  is  meant  only  for  himself,  who 
goes  there  bound  hand  and  foot,  and  in 
some  instances  signs  the  platform  of  this 
league  or  of  that  society,  who  goes  there 
to  carry  out  their  views,  and  not  to  take 
part  in  the  government  of  the  Common- 
wealth by  the  discussion  of  what  is  fair 
and  right.  I  do  not  trust  implicitly  the 
Federal  Parliament,  and  I  do  not  believe 
[Mr.  Dobson. 


that  any  member  of  this  Convention  does, 
to  decide  questions  solely  of  self-interest. 
I  wish  to  get  rid  of,  or  to  minimize,  the 
questions  of  self-interest  which  have  to 
go  before  the  Federal  Parliament.  Do 
let  us  fight  out  the  question  now,  and 
engraft  the  principles  in  our  Constitution, 
and  then  your  High  Court,  not  your 
Federal  Parliament,  is  the  right  tribunal 
to  adjudicate  on  the  matter,  or  to  say 
whether  any  state  or  states  are  infringing 
the  principles  of  the  Constitution  or 
derogating  from  that  freedom  of  trade — 
that  freedom  of  intercourse — which  wre  all 
desire  to  see.  The  Premier  of  New  South 
Wales  uttered  a  very  good  illustration 
in  favour  of  the  argument  I  am  using 
when  he  said  that  he  does  not  trust 
the  Federal  Parliament.  He  said  that 
this  amendment,  emanating  from  our 
absolutely  fair  and  generous  friend  (Sir 
George  Turner),  was  the  outcome  of  a 
desperate  emotion  of  self-interest.  I  did 
not  know  that  my  right  honorable  friend 
(Sir  George  Turner)  was  emotional ;  I 
thought  that  he  was  intensely  practical. 
I  did  not  know  that  he  could  be  guilty  of 
any  desperate  emotion  of  self  interest  or  des- 
perate effort  to  gain  undue  advantage  from 
this  Convention.  But  if  the  Premier  of  New 
South  Wales  thinks  that  members  of  the 
Convention  can  be  influenced  bya  desperate 
emotion  in  favour  of  the  self-interest  of 
themselves  and  of  their  state  as  against  the 
interest  of  the  Commonwealth,  how  much 
more  will  that  desperate  emotion  of  self- 
interest  be  present  in  the  Federal  Parlia- 
ment !  I  am  unable  to  vote  for  this  clause^ 
first,  because  I  do  not  think  it  is  necessary 

—  I  do  not  think  it  carries  the  thing  one 
whit  further  than  Mr.  Barton's  proposed 
new  clause  does — and,  secondly,  because  I 
do  not  think  that  we  ought  to  leave  the 
Federal  Parliament  to  settle  a  question  of 
policy  which,  after  four  days'  debate,  wTe 
are  shrinking  from  settling,  and  which  we 
appear  to  be  unable  to  settle. 

Mr.    O'CONNOR    (New  South  Wales). 

—  I  have  no  difficulty  in  answering 
the   question   put   by  my  learned  friend 
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(Mr.  Dobson).  I  am  glad  to  have  the 
opportunity  of  answering  the  question,  be- 
cause in  my  answer  is  disclosed  one  of 
the  strongest  objections  which  there  are 
to  this  amendment.  The  honorable  mem- 
ber is  quite  right,  in  my  opinion,  in 
assuming  that  the  power  to  make  laws 
regarding  preferences  and  discriminations 
must  refer  to  the  trade  which  is  spoken  of 
in  clause  52 — that  is,  to  the  trade  and 
commerce  amongst  the  several  states. 
Therefore  it  applies,  not  to  traffic  which 
is  entirely  confined  to  a  state,  the  begin- 
ning and  end  of  the  transit  being  within 
the  state,  but  only  to  traffic  which  passes 
from  one  state  to  another.  But  in  saying 
that  I  only  point  to  this  conclusion,  that 
the  whole  question  of  controversy  between 
us  is  the  traffic  between  one  state  and 
another.  There  has  been  no  attempt,  and 
I  take  it  that  there  will  be  no  attempt,  to 
interfere  with  the  local  traffic  of  either 
Victoria  or  New  South  Wales  or  any  other 
colony.  It  is  only  in  dealing  with  the 
train  c  as  it  passes  from  one  colony  to 
another,  particularly  from  Riverina,  in 
New  South  Wales,  into  Victoria,  or  from 
Victoria  back  into  New  South  Wales,  that 
we  are  concerned  here.  It  is  very  unfor- 
tunate that  a  condition  of  things  in- 
volving very  important  interests  on  both 
sides  of  the  border  have  grown  up. 
It  is  a  very  unfortunate  thing  that 
we  cannot  decide  this  question  with- 
out considering  those  vested  interests. 
But,  I  say,  notwithstanding  all  the  windy 
generalities  used  here  with  regard  to  the 
federal  way  of  looking  at  this  thing — and 
no  man  is  more  anxious  than  I  am  to 
regard  everything  we  possibly  can  so 
regard  from  the  federal  stand-point — we 
must  remember,  in  dealing  with  the  ques- 
tion of  the  vested  interests  of  those  who 
are  represented  here,  that  we  are  not 
dealing  with  property  and  rights  of  our 
own,  but  with  the  property  and  rights 
of  those  who  have  sent  us  here.  And  if 
the  basis  of  our  union  necessitates  the 
surrender  to  a  certain  extent  of  rights 
that  we  now  possess,  we  must  take  care 


that  that  surrender  is  just,  and  is  pro- 
perly safeguarded  in  all  its  terms.  It  is 
only  because  I  feel,  in  common  with  the 
other  representatives  of  New  South  Wales 
who  have  taken  the  same  view  as  I  hold, 
that  to  consent  to  the  clause  as  it  is 
proposed  now  would  be  to  hand  over 
aljsolutely  to  the  determination  of  the 
Federal  Parliament  property  which  is  not 
federal  property,  but  our  property,  that 
I  oppose  this  amendment.  It  is  quite 
true,  as  Mr.  Dobson  has  said,  and  as  Mr. 
Higgins  has  contended,  that  we  have  only 
to  deal  here  with  rights  as  to  traffic  be- 
tween the  colonies.  But  in  what  position 
is  the  Parliament  to  be  in  regard  to  those 
rights?  It  is  true  that  the  limitation 
apparently  here  is  that  they  are  to  for- 
bid or  prevent  such  preferences  or  dis- 
criminations as  the  Federal  Parliament 
may  at  any  time  deem  to  be  undue  or 
unreasonable  or  unjust  to  any  state.  But 
the  question  of  what  the  unreasonable- 
ness or  the  injustice  is  it  is  proposed  to 
leave  entirely  to  the  Federal  Parliament 
to  determine.  That  is  the  ground-work  of 
the  objection  of  my  honorable  friend  (Mr. 
Barton)  and  my  right  honorable  friend 
(Mr.  Reid),  and  all  those  other  represen- 
tatives of  New  South  Wales  wTho  have 
addressed  the  Convention.  I  do  not  wish 
to  elaborate  the  objection,  but  I  would 
merely  say  this  about  it :  No  matter  how 
absolutely  contrary  to  fact,  no  mat- 
ter how  absolutely  contrary  to  exist- 
ing rights  and  to  real  justice,  the  de- 
cisions of  the  Federal  Parliament  may 
be,  there  would  be  no  possible  appeal 
from  its  decision  and  control  over  it.  It  is 
because  the  power  which  is  handed  over  to 
the  Federal  Parliament  in  this  way  may 
be  exercised,  and  could  be  exercised,  and 
in  certain  circumstances  would  be  exer- 
cised, to  the  extent  of  interfering  with  the 
ordinary  differential  development  rates 
of  the  railways  of  New  South  Wales,  that 
we  protest  against  this  clause  in  its 
present  form.  I  would  only  appeal  to  the 
experience  of  honorable  members  in  this 
Convention.      I  doubt  if,  in  our  fondest 
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anticipations  of  the  constitution  of  the 
first  Parliament,  we  look  forward  to 
getting  together  a  body  of  men  who  will 
have  less  self-interest,  or  who  will  be 
animated  by  a  higher  ideal  of  what  the 
duty  of  the  Parliament  should  be,  than  the 
members  who  compose  this  Convention. 
And  yet,  what  do  we  find  in  this  Conven- 
tion ?  We  find  that  this  very  question  of  the 
manner  in  which  the  trade  of  Riverina  is 
to  be  dealt  with  is  looked  upon,  not 
from  the  point  of  view  of  the  rights  of  the 
parties  interested,  but  from  the  point  of 
view  of  the  advantage  of  the  countries 
which  are  concerned  here.  And  when  you 
have  a  Parliament  constituted,  not  as  this 
Convention  is,  but  representing  particular 
localities,  striving  to  advocate  the  interests 
of  particular  localities  in  particular  states, 
can  there  be  any  question  that  that  tri- 
bunal will  be  infinitely  more  animated  by 
the  interests  of  their  several  states  than 
this  Convention  or  any  member  of  it  could 
possibly  be  1  And  I  say  I  object  to  handing 
over  the  consideration  of  what  the  rights 
of  New  South  Wales  should  be  on  her  own 
railways  to  any  such  body.  I  do  not  wish 
to  allude  to  arguments  that  have  been  so 
well  used  already  upon  this  same  side  of 
the  question,  but  I  wish  now  to  suggest 
something  which  I  think  will  find  a  way 
out  of  our  difficulty  and  enable  us  to 
find  out  accurately  what  position  our  friends 
from  Victoria  are  taking  up  in  this  matter. 
Let  me  call  the  attention  of  the  commit- 
tee now  to  what  has  been  taking  place 
within  the  last  two  days.  After  a  great 
deal  of  discussion,  the  amendment  of  the 
honorable  member  (Mr.  Higgins)  was 
defeated  by  a  substantial  majority,  and  in 
the  majority  which  defeated  that  amend- 
ment were  included  a  number  of  my  hon- 
orable friends  from  Victoria,  who  are 
supporting  Sir  George  Turner's  amend- 
ment now.  On  what  ground  did  they 
vote  in  the  majority  ? 

Mr.  Higgins.— That  is  what  I  want  to 
know. 

Mr.  O'CONNOR.— I  will  tell  the  honor- 
able member  why.  I  am  not  speaking  from 
[Mr.  O'Connor. 


inferences,  but  from  statements  made. 
They  voted  that  way  because  they  con- 
sidered that  it  was  in  the  interests  of  both 
New  South  Wales  and  Victoria,  which  were 
the  colonies  directly  interested,  that  the 
status  quo  should  be  preserved  in  regard  to 
the  use  of  preferential  rates.  They  saw  the 
importance  of  arriving  at  a  common  solu- 
tion of  the  difficulty  of  preferential  rates 
which  would  enable  them  to  be  abolished, 
and  at  the  same  time  would  not  give  New 
South  Wales  an  advantage  over  Victoria. 
It  was  because  of  that  position  which  was 
taken  up  by  Victoria  that  I  and  others 
who  thought  with  me  abandoned  the  idea 
of  trying  to  provide  for  the  ceasing  of 
these  preferential  rates,  and  gave  ^ay  to 
our  friends,  in  order  that  the  status  quo 
might  be  preserved.  And  they  voted  for 
us  on  that  occasion. 

Sir  George  Turner. — Who  did  1 

Mr.  O'CONNOR.— I  refer  now  to  Mr. 
Isaacs,  for  one.  He  did  not  expressly  state 
the  ground  on  which  he  voted,  but  he  con- 
curred in  the  view  put  forward  by  Mr. 
Barton  and  myself. 

Mr.  Isaacs. — That  is  right  in  this  re- 
spect :  I  concurred  in  your  view  of  the 
legal  inferences  to  be  drawn.  If  it  were 
to  be  left  in  the  position  in  which  it  now 
is  we  should  be  satisfied. 

Mr.  O'CONNOR.— But  the  honorable 
member  voted  against  the  amendment. 

Mr.  Isaacs. — But  I  said  clearly  that  I 
should  have  preferred  something  better. 

Mr.  O'CONNOR.— I  am  coming  to  that. 
I  am  glad  to  hear  what  the  honorable 
member  has  just  stated,  because  it  con- 
firms my  view  that  it  was  on  that 
ground  that  the  honorable  member  and 
his  colleagues  voted  against  this  amend- 
ment, which  was  rejected  by  a  substantial 
majority.  But  it  appears  now  that  the 
honorable  member  and  some  of  those  who 
supported  him,  think  that  there  may  be  a 
danger  in  the  preservation  of  the  existing 
state  of  things  in  the  powers  expressly 
given  by  the  trade  and  commerce  provi- 
sion.    The  honorable  member  thinks,  and 
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no  doubt  properly,  that  under  the  trade 
and  commerce  provisions  it  will  be  com- 
petent for  the  Commonwealth  Parliament 
to  legislato  in  such  a  way  as  might  pro- 
hibit the  existing  state  of  things  in  Victoria 
while  leaving  the  hands  of  New  South  Wales 
free.  Now,  I  am  willing  to  meet  that 
objection.  I  am  willing  to  do  anything 
in  reason  as  far  as  I  am  concerned, 
and  I  think  I  represent  in  that  respect 
the  feeling  of  all  my  colleagues  from  New 
South  Wales,  which  will  fairly  meet  the 
views  of  our  friends  from  Victoria.  I  am 
willing  to  do  this  :  If  the  only  objection 
which  our  friends  have  to  leaving  the 
matter  to  the  operation  of  the  trade  and 
commerce  provisions  is  that  they  might 
possibly  interfere  with  the  existing  state 
of  things,  I  am  willing  to  propose  an 
amendment  which  will  make  it  perfectly 
clear  that  the  trade  and  commerce  pro- 
visions can  have  no  such  operation. 

Mr.  Kingston. — Declare  the  continu- 
ance of  war. 

Mr.  Glynn. — Can  you  call  that  federa- 
tion? 

Mr.  O'CONNOR.— I  am  sorry  that  such 
a  provision  has  to  be  made,  but  we  have 
done  many  things  here  which  are  depar- 
tures from  the  first  principle  on  which 
we  entered  upon  our  deliberations.  We 
have  been  obliged  to  depart  from  those 
principles  because  we  were  brought  face 
to  face  with  facts,  and  we  must  recognise 
that  facts  make  it  impossible  to  pursue 
those  principles  to  their  logical  conclusion. 
And  all  legislation  with  us,  as  in  our  seve- 
ral colonies,  must  proceed  upon  a  recogni- 
tion of  facts  as  they  are.  That  is  why, 
although  I  agree  that  a  provision  of  this 
kind  is  not  what  one  would  expect  or  wish 
to  find  in  the  Constitution,  I  think  that, 
if  it  is  the  only  way  out  of  the  difficulty, 
we  should  not,  on  any  merely  theoretical 
grounds,  object  to  it.  New  South  Wales 
cannot  accept  the  amendment  of  the 
Right  Hon.  Sir  George  Turner,  but  I 
think  it  might  accept  the  proposal  I 
am  about  to  make.  It  is  really  the 
proposal     that    was     suggested    by    my 


right  honorable  friend  (Mr.  Reid)  yes- 
terday as  an  amendment  to  one  of  the 
clauses,  but  it  is  put  in  slightly  different 
language.  It  is  that  Sir  George  Turner's 
amendment  be  negatived,  and  that  the 
following  take  its  place  : — 

Nothing  in  this  Constitution  shall  be  taken 
to  render  unlawful  any  rate  of  a  railway  the 
property  of  a  state  on  the  ground  that  the  rate 
is  unduly  low. 

Mr.  Isaacs. — That  will  allow  you  to 
give  rebates  and  discounts. 

Mr.  O'CONNOR.— Does  not  it  give 
exactly  the  same  right  to  Victoria. 

Mr.  Isaacs. — The  honorable  member 
will  see  that  it  will  allow  the  Federal  Par- 
liament to  interfere  with  regard  to  rebates 
and  discounts  in  the  one  case,  and  not  in 
the  other. 

Mr.  O'CONNOR.  —  Not  unless  they 
were  an  obstruction  or  a  prohibition  to 
trade.  It  is  very  difficult  to  meet  my 
honorable  friends.  We  were  told  yester- 
day that  the  only  objection  which  existed 
to  the  adoption  of  the  commerce  clauses 
was  the  possibility  that  they  might  inter- 
fere with  the  existing  state  of  things.  The 
existing  state  of  things  is  that  these  railway 
systems  are  fighting  each  other  by  cutting 
rates.  That  is  what  you  have  to  provide 
for;  but  if  your  cutting  rates  do  not  come 
under  the  prohibition,  surely  we  have  met 
that  objection.  But  now  my  honorable  friend 
(Mr.  Isaacs)  raises  another  objection,  that 
you  can  interfere  with  discounts  and  pri- 
vate arrangements  of  that  kind.  If  inter- 
ference can  take  place  upon  the  one  side 
it  can  take  place  upon  the  other.  We 
cannot  provide  for  all  these  minor  details 
in  the  working  of  a  railway  system.  My 
amendment  recognises  that  the  railway 
systems  are  rival  businesses,  that  they  are 
competing  for  trade  within  a  certain  area, 
and  that  they  are  to  be  allowed  to  go  on 
competing  as  at  present  until  some  other 
way  is  found  of  getting  over  the  diffi- 
culty. 

Mr.  Higgins. — If  they  are  rival  busi- 
nesses, they  would  do  better  by  making 
an  arrangement. 
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Mr.  O'CONNOR— Is  not  it  for  those 
who  own  the  businesses  to  consider  the 
arrangement  ? 

Mr.  Higgins. — We  are  considering  it  now 

Mr.  O'CONNOR.— Yes ;  and  you  pro- 
pose that  this  vexed  question,  which  we 
cannot  settle  because  we  cannot  get  a 
recognition  of  the  rights  which  we  insist 
upon,  shall  be  handed  over  to,  and  finally 
settled  perhaps  in  a  way  which  may  cause 
interference  with  our  business,  by  the 
Federal  Parliament.  We  are  not  willing  to 
consent  to  that.  We  are  willing  to  make 
many  surrenders,  and  have  done  so. 

Mr.  Peacock. — What  are  they  1 

Mr.  O'CONNOR.— It  would  take  me 
too  long  to  inform  the  honorable  member. 
This  being  a  surrender  which  we  cannot 
make,  we  cannot  accept  Sir  George 
Turner's  clause,  but  we  are  willing  that 
that  clause  should  be  set  aside,  and  the 
clause  I  have  suggested  substituted  for  it. 
I  appeal  now,  not  to  the  members  of  the 
Convention  who  may  be  taking  strong  or 
extreme  views  on  the  question,  but  to 
those  who  are  not  specially  interested 
in  it,  who  want  to  see  fair  play  done, 
and  who  recognise  the  difficult  position  in 
which  we  are  placed,  to  say  that  this  is  a 
reasonable  way  out  of  the  difficulty,  and 
that  it  ought  to  be  adopted.  I  do  not 
actually  move  this  amendment  now,  but  I 
will  move  it  later  on.  I  throw  it  out  as  a 
suggestion,  which  I  hope  may  bring  this 
long  debate  to  a  satisfactory  conclusion. 

Sir  GEORGE  TURNER  (Victoria).— I 
only  want  to  make  one  alteration  in  my 
new  clause.  It  has  been  suggested  to  me, 
and  I  think  rightly,  that  the  use  of  the 
word  "  particularly "  may  cut  down  the 
meaning  of  the  first  part  of  the  clause. 
I  have  no  desire  to  do  that.  When  I 
inserted  the  word,  it  was  more  with  the 
object  of  bringing  into  prominence  the 
latter  part  of  the  clause.  I  therefore 
desire,  with  the  permission  of  the  commit- 
tee, to  amend  the  clause  by  omitting  the 
word  "particularly." 

The  proposed  new  clause  was,  by  leave, 
amended  accordingly. 
[Mr.  O'Connor. 


Question — That    Sir   George    Turner's 
proposed  new  clause  95b,  as  amended,  be 
inserted  in  the  Bill— put. 
The  committee  divided — 

Ayes       ..  ...  ...     25 

Noes       ...  ...  ...     16 

Majority  for  the  clause  ...       9 


Ayes. 

Abbott,  Sir  J.  P. 

Hassell,  A.  Y. 

Berry,  Sir  G. 

Holder,  F.  W. 

Braddon,  Sir  E.  N. 

C.  Howe,  J.  H. 

Brown,  N.  J. 

Kingston,  C.  C. 

Carruthers,  J.  H. 

Leake,  G. 

Cockburn,  Dr.  J.  A 

Lee  Steere,  Sir  J.  G, 

Crowder,  F.  T. 

Peacock,  A.  J. 

Douglas,  A. 

Quick,  Dr.  J. 

Forrest,  Sir  J. 

Trenwith,  W.  A. 

Fraser,  S. 

Turner,  Sir  G. 

Gordon,  J.  H. 

Zeal,  Sir  \V.  A. 

Grant,  C.  H. 

Teller. 

Hackett,  J.  W. 

Isaacs,  I.  A. 

Noes. 

Briggs,  H. 

McMillan,  W. 

Brunker,  J.  !N. 

O'Connor,  R.  E. 

Clarke,  M.  J. 

Reid,  G.  H. 

Deakin,  A. 

Symon,  J.  H. 

Glynn,  P.  M. 

Venn,  H.  W. 

Henry,  J. 

Walker,  J.  T. 

Higgins,  H.  B. 

Lewis,  N.  E. 

Teller. 

Lyne,  W.  J. 

Barton,  E. 

Pair. 

Aye. 

No. 

Moore,  W. 

Dobson,  H. 

Question  so  resolved  in  the  affirmative. 

Mr.  BARTON  (New  South  Wales).— I 
beg  to  move — 

That  clause  95a,  as  amended,  be  reconsidered. 
I  may  explain,  Mr.  Chairman,  that  this  is 
my  proposed  new  clause,  with  the  addition 
which  was  made  at  the  instance  of  the 
honorable  member  (Mr.  Higgins).  I  take 
it  that  honorable  members,  in  view  of  the 
decision  just  arrived  at  by  the  committee, 
will  now  be  of  opinion  that  the  amend- 
ment carried  at  the  instance  of  the  honor- 
able member  (Mr.  Higgins)  is  unnecessary. 

The  motion  was  agreed  to. 

Mr.  BARTON  (New  South  Wales).— 
The  amendment  of  the  right  honorable 
member  (Sir  George  Turner)  having  been 
carried — and  the  rules  of  the  Convention 
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prevent  me  from  referring  to  that  matter — 
I  do  not  think  that  the  amendment  of  the 
honorable  member  (Mr.  Higgins),  which 
was  agreed  to  this  morning,  will  now  meet 
with  the  approbation  of  the  committee. 
The  whole  clause,  as  amended,  would  read 
in  this  way,  and  I  think  honorable  mem- 
bers will  agree  that  it  would  be  as  pretty 
an  example  of  higgledy-piggledy  as  ever 
Avas  given. 

Mr.  Howe. — It  is  understood  that  Mr. 
Higgins'  amendment  is  now  unnecessary. 

Mr.  BARTON. — At  any  rate,  this  is 
how  the  clause  stands.  I  dare  say  some 
honorable  members  do  not  wish  me  to 
read  it,  but  I  intend  to  do  so  : — 

The  Commonwealth  shall  not  give  prefer- 
ence, by  any  law  or  regulation  of  commerce  or 
revenue,  to  one  state  or  any  part  thereof  over 
another  state  or  any  part  thereof.  Neither  the 
Commonwealth,  nor  any  state,  nor  any  authority 
constituted  by  the  Commonwealth  or  by  any 
state,  shall  make  any  law  or  regulation  relating 
to  railway  rates  with  the  view  of  attracting 
trade  to  ports  of  one  state  as  against  ports  of 
another. 

I  believe  that  we  are  engaged  in  the 
making  of  a  Constitution,  not  in  writing  a 
comic  paper.    Therefore,  I  beg  to  move — 

That  the  amendment  of  Mr.  Higgins  be  struck 
out. 

The  CHAIRMAN.— I  would  point  out 
that  the  first  part  of  the  clause  has  not 
yet  been  inserted  in  the  Bill. 

Mr.  HOWE  (South  Australia).— In  the 
few  words  I  had  the  honour  to  address 
to  the  committee  this  morning,  I  guarded 
myself  against  this  contingency.  I  dis- 
tinctly stated  that  if  the  amendment  of 
the  right  honorable  member  (Sir  George 
Turner)  was  carried,  I  should,  upon  the  re- 
committal of  this  clause,  vote  against  the 
amendment  of  the  honorable  member 
(Mr.  Higgins),  and  I  think  that  other 
honorable  members  will  take  the  same 
position  in  regard  to  it. 

Mr.  HIGGINS  (Victoria).— I  can  under- 
stand the  position  of  the  honorable  mem- 
ber (Mr.  Howe)  and  other  honorable 
members,  but,  from  my  point  of  view,  the 
amendment  of  the  right  honorable  mem- 
ber (Sir  George  Turner)  will  not  give  the 
[89] 


advantages  that   the    honorable  member 
(Mr.  Howe)  hopes  for. 

Mr.  Howe. — At  any  rate,  I  am  satisfied 
with  it. 

Mr.  HIGGINS.— I  understand  that  the 
honorable  member  is  willing  to  hope  that 
the  amendment  of  the  Premier  of  Victoria 
will  enable  the  Federal  Parliament  to 
interfere  with  differential  rates  so  far  as 
they  are  unjust. 

Mr.  Howe. — When  they  become  pre- 
ferential. 

Mr.  HIGGINS.— I  understand  that  that 
is  the  honorable  member's  view.  I  differ 
wholly  from  him,  however,  and  I  think 
that  other  honorable  members  differ  from 
him.  If  there  is  a  division  I  shall  vote 
against  the  striking  out  of  my  amend- 
ment. 

Question — That  the  words  proposed  to 
be  struck  out  (Mr.  Higgins'  amendment) 
stand  part  of  the  clause — put. 

The  committee  divided — 

Ayes  ...  ...  ...       5 

Noes  ...  ...  ...     33 


Majority  against  Mr.  Higgins' 
amendment   ... 


28 


Ayes. 

Cockburn,  Dr.  J.  A 

Henry,  J. 

Deakin,  A. 

Teller. 

Grant,  C.  H. 

Higgins,  H.  B. 

Noes. 

Abbott,  Sir  J.  P. 

Isaacs,  I.  A. 

Barton,  E. 

Kingston,  C.  C. 

Berry,  Sir  G. 

Leake,  G. 

Braddon,  Sir  E.  N.  C.    Lee  Steere,  Sir  J 

Briggs,  H. 

Lewis,  N.  E. 

Brunker,  J.  N. 

Lyne,  W.  J. 

Carruthers,  J.  H. 

McMillan,  W. 

Crowder,  F.  T. 

Peacock,  A.  J. 

Douglas,  A. 

Quick,  Dr.  J. 

Forrest,  Sir  J. 

Reid,  G.  H. 

Fraser,  S. 

Symon,  J.  H. 

Glynn,  P.  M. 

Turner,  Sir  G. 

Gordon,  J.  H. 

Venn,  H.  W. 

Hackett,  J.  W. 

Walker,  J.  T. 

Hassell,  A.  Y. 

Zeal,  Sir  W.  A. 

Holder,  F.  W. 

Teller. 

Howe,  J.  H. 

O'Connor,  R.  E. 

Pair. 

Aye. 

No. 

Dobson,  H. 

Moore,  W. 

Question  so  resolved  in  the  affirmative 
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Mr.  BARTON.— I  beg  to  move- 
That  the  following  be  substituted  for  clause 

95:— 

1 '  The  Commonwealth  shall  not  give  preference, 

by  any  law  or  regulation  of  commerce  or  revenue? 

to  one  state  or  any  part  thereof  over  another 

state  or  any  part  thereof." 

Mr.  O'CONNOR  (New  South  Wales).— 
I  beg  to  move — 

That  the  proposed  new  clause  be  amended  by 
adding  the  following  proviso  : — 

"Provided  that  nothing  in  this  Constitution 
shall  be  taken  to  render  unlawful  any  rate  of  a 
railway  the  property  of  a  state  upon  the  ground 
that  the  rate  is  unduly  low. " 

As  a  matter  of  drafting,  the  exact  wording- 
may  be  left  to  be  dealt  with  afterwards. 

Sir  GEORGE  TURNER.— I  rise  to  a 
point  of  order,  as  to  whether  our  mode  of 
procedure  will  allow  this  to  be  done.  We 
have  already  decided  that  certain  words 
shall  stand  part  of  this  clause.  Certain 
words  were  added  by  Mr.  Higgins,  but  they 
have  since  been  struck  out,  and  I  take  it 
we  are  now  dealing  with  certain  words  that 
I  have  proposed.  Can  anything  be  dealt 
with  until  the  words  I  have  proposed  have 
either  been  added  to  the  Bill  or  rejected. 

The  CHAIRMAN.— Matters  stand  as 
follows  :  This  clause  was  originally  pro- 
posed by  Mr.  Barton,  and  an  addition  at 
the  end  of  it  was  carried  on  the  motion  of 
Mr.  Higgins.  A  further  addition  was 
proposed  by  Sir  George  Turner  and 
negatived.  Now  the  standing  orders  are 
being  suspended  to  enable  this  clause 
to  be  reconsidered,  and  the  amendment 
of  Mr.  Higgins  has  been  struck  out 
There  is  nothing  whatever  to  prevent 
other  words  being  added  to  it  now.  The 
clause  carried  on  the  motion  of  Sir  George 
Turner  is  a  separate  clause,  which  we  have 
inserted  in  the  Bill. 

Sir  George  Turner. — I  apologize.  I 
did  not  know  my  clause  had  been  inserted 
in  the  Bill. 

Mr.  O'CONNOR.— It  was  for  that  rea- 
son that  I  was  obliged  to  move  my  amend- 
ment as  an  amendment  on  this  clause.  I 
should  have  preferred  to  move  it  as  an 
amendment  on  Sir  George  Turner's  clause. 
[Mr.  O'Connor. 


The  reason  why  I  proposed  the  amend- 
ment I  have  in  part  already  stated.  I 
would  like  to  say  this  in  addition,  that 
the  intention  of  it  is  to  preserve,  as  far  as 
possible,  the  methods  under  which  these 
railways  are  being  run  both  in  New  South 
Wales  and  Victoria  at  the  present  time. 
It  will  be  quite  impossible  to  disregard 
altogether,  in  considering  a  question  of 
this  kind,  one  of  the  first  uses  of  a  railway 
system,  and  that  is  the  development  of 
your  own  territory ;  and  considering  that 
the  amendment  which  has  been  now 
carried  will  give  the  right  to  the  Com- 
monwealth Parliament  to  make  any  law 
it  likes  regarding  what  it  may  consi- 
der to  be  preferences  or  discriminations, 
it  is  necessary  to  place  some  safeguard 
upon  the  exercise  of  that  power  which  will 
insure  to  any  state  that  it  has  the  right 
to  put  on  such  rates  as  will  operate  for  the 
proper  development  of  its  territory.  The 
power  given  under  the  amendment  of  Sir 
George  Turner  would  entitle  the  Common- 
wealth Parliament  to  interfere  with,  say, 
some  rate  which  was  put  upon  the  rail- 
ways in  Riverina  for  the  purpose  of  aiding 
a  particular  class  of  traffic — for  instance, 
for  aiding  the  producers  of  wheat  or  any 
other  class  of  produce  that  might  be 
interfered  with  by  a  law  of  the  Federal 
Parliament.  There  is  no  one  to  interfere 
with  their  decision.  They  may  decide  any- 
thing in  any  way  they  may  think  fit, 
and  if  it  should  appear  just  and  reasonable 
to  the  Commonwealth  Parliament  they 
might  enact  that  no  rate  below  a  certain 
amount  should  be  charged  upon  the  rail- 
ways in  Riverina,  although  they  ran  with- 
in the  borders  of  our  own  state.  Of  course 
it  may  be  or  may  not  be  absolutely  con- 
trary to  the  facts  and  justice  of  the  case  ; 
but  if  we  are  handing  over  to  a  body 
which  will  necessarily  be  self-interested, 
and  will  have  its  own  interest  to  look 
after,  the  decision  of  a  question  as  to 
whether  a  rate  is  a  discriminating  or  a 
preference  rate,  we  must  take  care  wrhen 
that  power  may  be  exercised  in  regard  to 
our  owrn  railways  that  some  limitation  is 
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put  upon  it.  No  doubt  one  of  the  uses 
of  railways  is  to  make  profits  to  a  rail- 
way business,  but  another  more  im- 
portant use  of  railways  is  to  assist  in 
the  development  and  settlement  of  the 
country.  If  any  railway  system  is  making 
profits,  and  the  state  thinks  fit  to  distri- 
bute those  profits,  not  by  paying  them  into 
the  Treasury,  but  by  reducing  the  rates  in 
such  a  way  as  to  extend  settlement,  and 
benefit  farmers,  and  enable  them  to  get 
their  produce  to  the  sea,  it  will  be  inter- 
fering with  the  first  principles  on 
which  we  are  dealing  with  this  matter 
if  such  interference  could  be  allowed. 
The  first  principle  of  our  dealing  with 
those  railways — not  handed  over — which 
are  part  of  the  property  of  the  state  and 
are  inseparably  connected  in  their  manage- 
ment with  the  public  lands — not  handed 
over — is  that  the  fullest  possible  power 
should  exist  to  use  those  railways  in 
the  development  of  the  lands,  in  any 
way  the  state  owning  the  railways 
shall  think  fit.  For  those  reasons,  in 
addition  to  the  reasons  I  have  already 
given  in  speaking  to  the  amendment  which 
I  suggested,  I  propose  that  at  the  end  of 
this  clause  the- words  which  I  have  read 
be  added. 

Sir  GEORGE  TURNER  (Victoria).— 
My  honorable  friend  (Mr.  O'Connor),  when 
he  first  suggested  those  words,  did  so  as 
a  substitution  for  the  clause  which  I  had 
proposed.  In  doing  that  he  was  quite 
right.  If  those  words  had  been  carried 
there  would  be  no  necessity  for  the  clause. 
My  honorable  friend  will  see  that  we  have 
now  intrusted  the  Federal  Parliament  with 
full  power  to  deal  with  those  matters,  and 
to  say  whether  rates  are  unreasonable  or 
unjust.  But  he  desires  to  go  on  and 
say  that  they  shall  not  declare  rates  to 
be  unreasonable  or  unjust  because  they 
are  unduly  low.  Well,  I  venture  to  say 
that  in  nine  cases  out  of  ten  the  cause 
of  the  injustice  would  be  that  the  rates 
were  unduly  low.  If  that  provision  is  to 
be  carried  out  it  certainly  neutralizes  all 
the  effect  of  the  clause  we  have  passed. 


Mr.  O'Connor. — That  means  your  in- 
tention in  carrying  the  amendment  was  to 
give  power  to  interfere  with  the  imposi- 
tion of  our  rates. 

Sir  GEORGE  TURNER.— Not  neces- 
sarily so. 

Mr.  O'Connor. — That  is  quite  clear. 

Mr.  Reid. — We  are  not  children;  we 
know  what  you  are  driving  at. 

Sir  GEORGE  TURNER.— No  doubt 
my  friend  judges  everybody  by  himself. 

Mr.  Reid. — You  are  no  fool,  I  can  tell 
you. 

The  CHAIRMAN.— I  must  ask  the 
right  honorable  member  (Mr.  Reid)  not  to 
interrupt. 

Sir  GEORGE  TURNER.— Rightly  or 
wrongly,  we  have  determined  that  we  will 
leave  the  decision  of  this  question  as  to 
the  injustice  of  any  rate  to  the  Federal 
Parliament.  I  repeat  that  in  nine  cases 
out  of  ten  an  injustice  would  be  caused 
by  the  rate  being  unduly  low.  If  this 
amendment  is  to  be  inserted,  it  will  enable 
New  South  Wales  to  do  what  we  have 
been  openly  fighting  against  all  along. 
There  has  been  no  concealment  about  the 
matter.  We  say  that  if  New  South  Wales 
is  to  be  at  liberty  to  reduce  those  rates 
down  to  nothing,  then  that  is  unfair  and 
improper  competition  with  the  other  colo- 
nies. There  would  be  the  same  result  if 
Victoria  were  allowed  a  similar  liberty. 
That  is  a  point  we  desire  to  leave  to 
some  tribunal,  and  that  tribunal  we  have 
decided  shall  be  the  Federal  Parliament. 
Under  the  circumstances,  while  this  amend- 
ment would  have  been  a  fair  matter  for  dis- 
cussion as  an  alternative,  the  Convention 
ought  not  to  be  asked  to  insert  the  words 
unless  honorable  members  are  prepared  to 
stultify  what  they  have  done  in  the  past. 
There  is  nothing  in  the  remarks  about  the 
liberty  to  open  up  the  country. 

Mr.  Reid. — No  doubt  you  will  do  that 
for  us. 

Sir  GEORGE  TURNER.— We  are  not 
to  assume  for  a  moment  that  the  Federal 
Parliament,  which  we  all  have  so  much 
trust  in,  is  going  to  declare  a   rate  to  be 
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unjust  if  that  Parliament  is  satisfied  that 
the  object  in  imposing  the  rate  is  for  the 
development  of  the  country,  and  not  to 
do  an  injustice  to  another  state. 

Mr.  REID  (New  South  Wales).— I  am 
not  going  to  adopt  the  language  used  by 
the  Premier  of  Victoria  last  night,  when 
he  said  he  could  not  take  the  Bill  to  the 
people  of  Victoria  in  the  state  in  which  it 
stood  in  regard  to  this  matter.  That  decla- 
ration on  the  part  of  my  honorable  friend 
has  evidently  been  highly  satisfactory  to 
him  in  that  which  has  just  happened;  but 
I  must,  in  all  frankness,  say,  that  this 
spectacle  of  cutting  up  everything  that 
belongs  to  New  South  Wales  to  the  satis- 
faction of  our  neighbours,  is  going  on  in  a 
somewhat  monotonous  fashion.  Unless 
some  change  comes  over  the  spirit  of  this 
particular  dream,  it  is  a  mere  waste  of  time 
for  any  one  who  represents  New  South 
Wales  to  sit  here ;  except  that  a  statutory 
duty  compels  a  member  to  stay  to  the 
last,  and  do  his  best  to  bring  this  Consti- 
tution into  a  shape  in  which  it  will  have 
some  chance  of  acceptance.  I  think  my 
honorable  friend,  the  leader  of  this  Con- 
vention, went  altogether  too  far  on  a  pre- 
vious occasion ;  but,  still,  in  the  interests 
of  federation,  I  can  appreciate  the  atti- 
tude he  took  with  reference  to  a  similar 
question  of  the  particular  instruction  in 
connexion  with  the  general  power  of  con- 
trolling commerce  and  navigation.  I  would 
like  to  know  from  Mr.  Barton  whether  what 
has  occurred  this  afternoon  will  justify 
him  in  persisting  in  such  an  attitude? 
Are  we  always  to  give  way  1  Is  every 
general  principle  of  the  Constitution  to  be 
invaded  with  particular  stipulations,  all 
aimed  at  one  particular  colony  ?  I  con- 
fess, in  all  earnestness,  as  responsible  for 
the  railways  of  New  South  Wales  at  the 
present  time,  I  feel  that  position  of  re- 
sponsibility in  a  way  which  other  members 
of  the  Convention  cannot  perhaps  appre- 
ciate. The  amendment  precisely  defines  the 
attitude  I  mentioned  to  the  Convention 
yesterday  morning.  I  read  out  similar 
words  as  showing  the  final  position  that 
[Sir  George  Turner 


New  South  Wales  could  arrive  at  in  re- 
ference to  this  matter.  What  I  read  was 
almost  word  for  word  with  the  amendment 
now  proposed.  I  tell  honorable  members 
frankly,  as  the  Minister  responsible  to  the 
people  of  New  South  Wales  for  the 
millions  invested  in  her  railways,  that  I 
cannot  ask  those  people  to  throw  those 
millions  into  the  gutter  to  satisfy  the 
appetite  of  our  friends  for  our  trade.  It 
is,  of  course,  a  matter  of  indifference  to 
the  representatives  of  Tasmania,  Victoria, 
South  Australia,  and  Western  Australia 
whether  New  South  Wales  is  in  the  Feder- 
ation or  not.  Her  absence  would  not 
make  the  slightest  difference  to  the  hap- 
piness of  the  union  which  will  be  con- 
summated between  Tasmania  and  Victoria. 

Mr.  Douglas. — The  honorable  member 
knows  better. 

Mr.  REID. — But  I  assure  honorable  mem- 
bers solemnly,  as  the  mouth-piece  of  the 
people  of  New  South  Wales,  charged  with 
the  responsibility  of  the  railways  of  that 
colony,  that  in  giving  everything  Victoria 
has  wanted  in  such  a  form  as  to  cripple  us, 
the  Convention  has  made  a  fatal  mistake. 
We  now  have  an  opportunity  of  doing 
for  New  South  Wales  what  has  been  done 
for  Victoria,  and  so  showing  the  absolute 
impartiality  of  honorable  members.  As 
to  the  geographical  distance  of  our  rail- 
ways in  the  Riverina  from  Victoria,  it  can 
be  shown  to  absolute  demonstration  that, 
owing  to  the  distance  being  so  much 
greater,  our  railways  must  be  practically 
closed  if  we  are  not  allowed  to  make  our 
rates  low  enough  to  keep  them  alive. 

Mr.  Barton. — For  our  own  trade? 

Mr.  REID. — For  our  own  traffic  and 
for  our  own  people.  That  is  the  strong 
point.  If  we  were  seeking  to  get  an 
ounce  of  traffic  out  of  another  state,  this 
Convention  would  have  a  right  to  spurn 
anything  I  say.  But  the  singular  thing 
is  that  the  Convention  has  departed  from 
sound  principle  in  order  to  protect  another 
colony  in  taking  our  trade  from  our 
own  people  and  out  of  our  own  boun- 
daries, and  will  not  do  as  much  for  New 
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South  Wales  ill  respect  of  its  own  trade 
and  its  own  railways.  My  honorable 
friend  (Mr.  Douglas)  will  see  there  is  a 
great  responsibility  attaching  to  me  in 
virtue  of  the  office  which  I  hold.  It  is 
no  secret  that  I  have  had  the  Chief  Com- 
missioner of  the  railway  system  of  New 
South  Wales  down  from  Sydney  with  the 
express  purpose  of  finding  out  how  far  I 
could  go  in  the  way  of  meeting  the  wishes 
of  the  Convention.  I  am  not  speaking 
lightly.  I  am  speaking  after  a  number  of 
consultations  with  the  man  who  abso- 
lutely knows  how  we  stand.  And 
I  tell  the  Convention  —  and  I  leave 
the  responsibility  with  the  Convention, 
although  perhaps  the  matter  is  one  of  no 
importance  to  it — that  if,  having  safe- 
guarded the  grasp  which  Victoria  has 
over  the  trade  of  New  South  Wales,  the 
latter  colony  is  not  safeguarded  in  an  en- 
deavour to  make  her  railways  in  the  River- 
ina  pay  for  the  expenses  of  maintaining 
them,  a  very  heavy  handicap  has  been  put 
on  us  in  the  way  of  accepting  this  bargain. 
The  general  principles — and  this  is  the  most 
serious  thing  of  all — have  been  departed 
from  in  order  to  obtain  definitions  which, 
without  any  doubt,  are  intended  in  the 
interests  of  one  particular  colony,  if  not 
two.  Well,  nowr  however  attractive  the 
prospect  is  of  taking  bodily  possession  of 
a  fair  estate  belonging  to  other  people, 
do  not  forget  that  those  other  people  have 
an  opportunity  of  considering  their  position 
before  they  enter  this  alliance.  And  I  tell 
this  Convention,  as  I  told  them  once  before, 
that  these  are  object-lessons  to  the  people  of 
New  South  Wales  of  the  sort  of  treatment 
they  get  from  the  representatives  of  the 
other  Australian  colonies.  I  ask  our 
friends,  Avho  are  impatient  to  annex  large 
tracts  of  New  South  Wales,  in  the  in- 
terests of  their  own  desire  to  look  after 
our  business  for  us,  to  be  a  little  more 
moderate,  and  not  place  too  great  a  strain 
upon  the  people  of  New  South  Wales. 
Because  it  will  undoubtedly  place  a  very 
great  strain  upon  the  people  of  New  South 
Wales  if  their  railways   in   Riverina   are 


made  useless,  while  Victoria,  with  the  one 
hand,  shuts  her  markets  against  our  pro- 
ducers and  offers  66  per  cent,  premiums 
for  our  own  trade.  Whilst  that  is  ground 
for  the  triumph  of  Victoria,  those  whose 
markets  are  open,  those  who  are  forced  to 
find  railways,  to  find  markets,  for  the  other 
colonies  are  left  exposed  to  the  chances  of 
this  clause  as  it  stands. 

Mr.  Isaacs. — Our  railways  were  there 
twenty  years  before  you  constructed 
yours. 

Mr.  Wise. — Why  not  let  both  colonies 
be  treated  in  the  same  way  ? 

Mr.  REID.— That  is  what  I  have  said. 
If  I  had  tried  to  prevent  Victoria  getting 
fair  play  I  would  not  feel  so  strongly  on 
this  matter,  but  I  have  already  offered 
that  Victoria  shall  be  put  in  an  abso- 
lutely fair  position  as  against  New  South 
Wales,  recognising  her  vested  interests 
and  rights  in  our  trade.  And  I  am  pre- 
pared to  say  that  all  those  rights  which 
have  existed,  which  have  been  used  to 
create  inequalities  against  our  own  people, 
in  order  to  increase  the  Victorian  trade, 
shall  go ;  but  this  is  the  last  position,  which 
I  cannot  surrender,  namely,  that  we 
must  be  allowed  to  manage  our  railways 
so  as  to  prevent  them  from  going  to  ruin, 
and  we  cannot  do  that  unless,  in  conse- 
quence of  their  great  distance  from  the 
chief  market — the  metropolis  of  New  South 
Wales — we  are  allowed  to  make  very  low 
railway  rates.  That  is  a  geographical  ne- 
cessity of  our  position,  whereas  it  is  not  a 
geographical  necessity  of  the  position  of 
Victoria.  That  is  the  trouble  and  per- 
plexity that  I  have  been  under.  So  far 
from  wishing  to  make  difficulties,  I  have 
got  the  presence  of  our  Chief  Commissioner 
of  Railways  here  for  no  other  purpose  than 
to  see  how  far  I  could  go  towards  creating 
perfect  freedom  of  trade.  I  confess  that 
I  felt  irritated  for  a  moment  at  the  result 
of  the  last  division,  but  I  feel  that  it 
will  never  do  for  us,  when  divisions  go 
against  us,  to  allow  that  irritation  to  last 
for  more  than  a  moment.  It  is  natural 
enough  that  such  irritation  should  be  felt 
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for  a  moment,  and  doubly  so  when  the 
representatives  of  one's  own  colony  vote 
against  him ;  but  while  that  is  true,  now 
that  the  temporary  irritation  may  be  said 
to  have  gone,  I  make  the  same  appeal 
to  this  Convention  as  the  representatives 
of  Victoria  made  last  night,  and  I  shall 
wait  to  see  whether  it  will  receive  equal 
respect  and  attention. 

Mr.  BARTON  (New  South  Wales).— I 
am  about  to  move,  in  a  couple  of  minutes, 
as  it  is  now  past  five  o'clock,  that  progress 
be  reported,  because  I  think  we  should  be 
all  the  better,  after  what  has  passed,  for  a 
little  cool  reflection.  I  am  not  going  to 
indulge  in  any  warm  words  to  the  Con- 
vention. I  do  not  think  that  that  con- 
duces to  the  success  of  our  efforts  in 
framing  a  Constitution.  My  right  honor- 
able friend  (Mr.  Reid)  has  rather  thrown 
out  a  challenge  to  me,  but  I  am  happy  to 
inform  this  Convention  that  that  challenge 
may  have  been  suggested  to  his  mind  by 
what  I  said  to  him  this  morning  while 
this  debate  was  going  on.  For  I  pointed 
out  to  him  that  I  had  taken  a  stand,  on 
behalf  of  the  general  interests  of  federa- 
tion, with  reference  to  the  question  of 
rivers,  which  maintained  this  trade  and 
commerce  clause  in  its  integrity,  even 
although,  under  certain  circumstances, 
rights  of  irrigation  might  have,  in  emer- 
gencies, to  give  way  to  rights  of  navigation 
for  a  time.  I  maintained  that  attitude 
with  reference  to  what  has  been  taking 
place  on  the  question  of  railways,  think- 
ing it  a  consistent  one,  and  expecting 
that  the  Convention,  which  had  adopted 
that  attitude  in  connexion  with  rivers, 
would  adopt  a  similar  attitude  in  con- 
nexion with  the  question  of  railways.  I 
maintained  that,  on  the  part  of  New  South 
Wales,  it  was  something  of  a  sacrifice,  and 
I  thought  that  the  Convention  might  well 
adopt  the  same  attitude  when  there  was 
another  attempt  to  cause  sacrifices  to  be 
made  by  New  South  Wales  again.  Some 
amendment  of  this  kind  ought  to  be 
adopted,  not  that  I  think  an  amendment  of 
this  kind  will  put  matters  right.  Mr.  Reid 
[Mr.  Reid. 


has  spoken  of  his  responsibility,  and  it  is 
a  great  one.  I,  also,  have  a  great  respon- 
sibility. 

Sir  William  Zeal. — We  all  have  our 
responsibilities. 

Mr.  BARTON.— Yes,  we  all  have  our 
responsibilities ;  but  I  suppose  that  there 
is  laid  on  me,  in  respect  of  this  question, 
a  greater  responsibility  than  on  any  man 
in  Australia,  and  I  hope  to  maintain  that 
responsibility  fairly  and  equitably,  at  any 
rate,  in  such  a  way  as  to  conduce  to  the 
success  of  our  labours ;  but  it  is  a  very 
great  trial  to  me  to  find  that  there  should 
be  any  objection  at  all  to  an  amendment 
of  this  kind,  when  one  considers  that, 
throughout  this  Convention,  the  interests 
that  have  been  under  serious  debate,  as 
to  the  manner  in  which  they  shall  be  ad- 
justed for  the  general  benefit,  have  been 
the  particular  interests  of  New  South 
Wales.  All  these  attempts,  when  they 
are  successful,  result  in  New  South  Wales 
paying  the  score. 

Several  Honorable  Members. — No. 

Mr.  BARTON. — When  they  are  success- 
ful, I  say,  they  must  result  in  New  South 
Wales  paying  the  score,  and  an  attempt 
such  as  this  which  has  been  made, 
unless  it  is  nullified  by  such  an  amend- 
ment as  has  been  proposed,  will  again 
result  in  New  South  Wales  paying  the 
score.  I  said  a  few  days  ago  that  I  had 
nothing  to  complain  of  in  the  attitude 
of  this  Convention  towards  New  South 
Wales.  Up  to  that  time  I  had  not,  and 
I  limited  my  statement  up  to  that  time. 
Up  to  then  New  South  Wales  had  been 
fairly  dealt  with,  and,  reciprocally,  New 
South  Wales  had  taken  a  stand  in  refer- 
ence to  the  rivers  question  which  was 
abundantly  fair  and  even  generous  to  the 
other  states.  But,  when  she  seeks  to 
apply  that  same  rule,  which  resulted  so 
happily  for  the  other  states  on  the  rivers 
question,  to  matters  which  ought  to  go 
with  the  regulation  of  trade  and  commerce, 
in  the  same  way  as  the  rivers  go  with  it — 
when  the  question  becomes  railways  and 
not  rivers — then  a  stand  is  taken  which 
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departs  entirely  from  the  other  attitude, 
which  was  supposed  to  be  a  fair  one 
for  this  Convention  to  take,  and  some- 
thing is  done  utterly  beyond  the  trade 
and  commerce  clause,  unless  it  is 
detracted  from  or  nullified  by  some 
amendment  such  as  has  been  proposed. 
If  that  rule  of  the  regulation  of  trade 
and  commerce  be  sufficient,  if  it  was  just 
to  this  Convention  as  regards  New  South 
Wales  and  all  the  other  colonies,  then  it  is 
just  now.  And  if  it  is  not  to  be  treated 
as  just  now,  and  something  is  to  be  taken 
in  addition  to  that  when  we  come  to  the 
sole  application  of    the  question  of  rail- 


ways, 


then  I  much   fear  me  that  there  is 


becoming  a  forgetfulncss  of  the  right  line 
of  justice  which  Ave  ought  to  observe.  I 
am  not  saying  these  words  in  any  heat, 
I  am  saying  them  with  great  deliberation. 

Sir  William  Zkal. — Why  say  them  at 
all  ?  As  leader  you  ought  not  to  make 
these  remarks.    It  is  unworthy  of  you. 

Mr.  BARTON.— I  am  afraid  that  my 
honorable  friend  is  a  little  more  irritable 
than  I  am,  and  perhaps  he  will  be  sorry 
he  said  that  I  am  taking  a  course  unworthy 
of  me  as  leader  of  the  Convention.  I  take 
it  to  be  my  duty  as  leader  to  endeavour  to 
point  out,  at  all  times,  where  I  think  the 
Convention  is  going  too  far  in  any  one  di- 
rection, and  if  I  have  not  that  authority 
as  leader,  exercising  it  as  fairly  as  I  can, 
then  I  suppose  I  was  not  put  here  for 
anything  at  all. 

Sir  John  Forrest. — You  represent  New 
South  Wales. 

Mr.  BARTON. — I  am  representing  New 
South  Wales  too,  but  my  right  honorable 
friend  will  do  me  this  credit,  that  from  the 
very  beginning  of  this  Convention  I  have 
represented  New  South  Wales  in  a  spirit 
of  the  utmost  fairness  and  generosity  to 
the  other  colonies. 

Mr.  Reid. — You  have  been  too  generous, 
and  you  have  your  reward  now.  I  knew 
the  people  I  was  dealing  with. 

Mr.  BARTON.— But,  sir,  if  I  have 
adopted  that  attitude — and  I  believe  it  is 
said  that  I  have — is  it  to  be  said  that  I  am 


acting  in  a  way  unworthy  of  my  position 
when  I  point  out  that  things  inconsistent 
with  the  attitude  I  have  been  endeavouring 
to  maintain  are  now  being  done  1 

Sir  William  Zeal. — That  is  only  your 
opinion. 

Mr.  Reid. — Is  not  that  all  he  is  ex- 
pressing 'I 

Sir  John  Forrest. — Why  should  he 
lecture  a  majority  of  the  Convention  ? 

Mr.  BARTON.— Let  my  right  honor- 
able friend  understand  me.  I  make  the 
utmost  concession  to  every  member  in  the 
exercise  of  his  opinion.  I  recognise  the 
right  we  all  have  to  express  our  opinions 
freely  and  fully.  But  my  right  honorable 
friend,  perhaps,  will  recollect  that  when 
I  have  resumed  my  seat  he  will  be  able  to 
lecture  me.  What  I  wish  to  point  out— 
and  it  is  consistent,  I  take  it,  with  that 
protest  which  I  have  always  made  against 
curbing  discussion  in  the  Convention, 
with  that  liberty  of  speech  which  I  have 
endeavoured  to  safeguard  here — is  that  I 
should  be  allowed  to  proceed  without  un- 
due interruption.  I  am  merely  expressing 
my  own  opinion,  and  I  am  bound  to  ex- 
press my  opinion  in  this  Convention,  irre- 
spective of  my  representation  of  New 
South  Wales,  when  I  consider  that  there 
are  dangers  ahead  of  the  Convention,  and 
it  is  in  respect  to  dangers  ahead  that  I  am 
now  addressing  honorable  members. 

Sir  John  Forrest. — What  is  before  the 
House,  I  wonder. 

Mr.  BARTON.— What  is  before  the 
committee  at  present  is  Mr.  O'Connor's 
motion,  and  on  that  I  intend  to  move  to 
report  progress.  I  thought  I  had  ex- 
plained all  that.  I  am  astonished  to  be 
told  that  I  am  lecturing  this  Convention 
when  I  am  simply  taking  that  stand 
which  I  consider  that  a  member  ap- 
pointed to  my  position  should  always 
take — that  is  to  say,  to  point  out  to  the 
Convention  where  he  thinks  the  proceed- 
ings are  going  too  far.  I  do  ask  that 
this  matter  should  be  considered.  I  do 
ask  that  we  should  not  put  the  whole  ques- 
tion of  federation  in  a  serious  danger.     I 


1416  Commonwealth  of  [23  Feb.,  1898.] 


Australia  Bill. 


am  not  delivering  a  lecture,  but  I  am 
making  an  appeal  to  this  Convention  and 
to  its  sense  of  justice.  Let  the  course 
which  the  Convention  adopted  at  my  in- 
stance with  regard  to  the  rivers  be  pur- 
sued with  reference  to  this  question  of 
railways,  and  I  am  abundantly  content. 

Mr.  Holder. — You  ought  to  have  gone 
as  far  with  the  rivers  as  you  did  to-day 
with  the  railways. 

Mr.  BARTON.  —  Whether  they  have 
gone  by  river  or  by  rail  to  their  destina- 
tion, the  end  of  that  proceeding  would 
have  been  that  they  would  have  gone 
to  Jericho. 

Mr.  Reed. — You  have  got  the  muddy 
end  of  the  river,  and  that  is  all  you  are 
entitled  to. 

Mr.  BARTON. — There  appears  in  some 
quarters  to  be  a  forget  fulness  that  we  are 
all  engaged  in  the  common  work  of  en- 
deavouring to  secure  such  a  Constitution 
as  the  people  of  the  colonies  at  large  may 
accept,  and  that  is  all  I  am  addressing  my- 
self to  in  speaking  to  this  amendment.  I 
think  we  ought  not  at  any  point  to  stray 
from  that  one  matter,  which  is  the  beacon- 
light  in  front  of  us.  We  are  charged  by 
law  to  make  a  Constitution,  and  our  statu- 
tory instruction  ends  there.  But,  inas- 
much as  that  Constitution  has  to  be 
accepted  by  the  people  of  the  federating 
colonies,  it  is  impliedly  right  to  say  that 
we  should  make  a  Constitution  which 
they  will  accept.  Now,  one  section  of 
these  people  will  not  take  that  Constitu- 
tion if  they  are  under  a  well-grounded 
suspicion  that  the  movements  that  take 
place  in  this  Convention,  even  when  they 
are  defeated,  are  merely  victories  of 
defence  to  New  South  Wales,  and 
when  they  are  successful  are  victories 
of  aggression  against  her.  I  wish  these 
words  to  be  well  regarded.  I  do  not  speak 
as  a  representative  of  New  South  Wales 
now,  I  speak  as  the  leader  of  this  Con- 
vention. I  think  that  if  my  right  honor- 
able friend  (Sir  John  Forrest)  were  to  give 
matters  a  little  more  consideration,  he 
would  sometimes  think  before  he  laughs. 
[Mr.  Bartim. 


Sir  John  Forrest. — You  have  been 
lecturing  the  Convention  all  the  way. 

Mr.  BARTON.  —  I  am  speaking  here 
very  seriously  j  I  am  not  speaking  with 
any  desire  to,  in  any  way,  lecture  the  Con- 
vention, but  I  wish  to  protect  the  interests 
of  the  state  I  represent.  I  have  not  been 
one  of  the  men  who  have  made  threats. 
I  have  not  been  in  the  habit,  at  any  time 
since  the  beginning  of  the  Convention,  of 
laying  down  impossible  conditions  as  to 
those  matters  which  would  secure  my  sup- 
port. I  have  endeavoured  often  to  stand 
between  conflicting  parties,  and  to  lead 
the  Convention  to  a  decision  which  is 
just  between  those  parties,  and  that  is 
my  attitude  now.  I  wish  a  decision  to  be 
come  to  which  is  just  between  the  con- 
flicting parties,  and  if  I  am  of  the  honest 
opinion  that  a  decision  which  has  been 
come  to  without  some  further  proceed- 
ing is  not  just,  surely  my  right  honor- 
able friend  ought  not  to  laugh  at 
me  when  I  hold  that  opinion  and  put  it 
forward  in  the  duty  I  owe  to  this  body.  I 
do  hope  that  this  amendment  of  Mr. 
O'Connor  will  either  be  adopted  or  that  we 
shall  have  some  means  to  retrace  the  step 
we  have  taken,  so  as  to  render  such  an 
amendment  unnecessary.  We  are  told 
that  because  of  some  trade  that  Victoria  has 
acquired  in  the  southern  regions  of  New- 
South  Wales  a  step  has  to  be  taken,  which, 
as  far  as  we  know,  will  result  in  an  enor- 
mous diminution  of  our  own  trade  on  our 
own  railways.  That  is  the  position, 
and  we  are  told  then  that  New  South 
Wales  has  long-distance  lines  upon 
which  she  can  charge  development 
rates,  that  Victoria  has  not  those  long- 
distance lines,  and  cannot  charge  develop- 
ment rates,  and  that  therefore  her  only 
resort  is  to  charge  preferential  rates  and 
give  discounts  and  drawbacks. 

Mr.  Fraser. — No.  She  could  taper  off 
her  rates. 

Mr.  BARTON. — Well,  let  Victoria  taper 
off  her  rates,  and  let  us  understand  this 
business  properly.     We  are  two  contiguous 
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states.  We  are  each  entitled  to  our 
traffic  confined  within  our  own  state. 
We  are  ready  to  accept  that  position. 
We  are  willing  that  New  South  Wales 
should  confine  herself  to  making  any  de- 
velopment rate  as  regards  her  internal 
traffic,  and  that  Victoria  should  make  any 
development  rate  as  regards  her  inter- 
nal traffic.  Then  we  are  prepared  to  go 
further.  We  are  prepared  to  make  some 
concession  winch  will,  to  a  certain  extent, 
recognise  the  expenditure  which  Victoria 
has  gone  to  in  order  to  secure  trade  in  our 
.south-western  districts.  We  do  not  wish 
to  go  beyond  that,  but  we  do  resent  a 
position  which  takes  matters  right  beyond 
that,  and  converts  a  position  of  mutual  de- 
fence into  a  position  of  aggression  on  one 
side.  That  is  the  position  as  it  presents 
itself  to  us.  Surely  it  is  not  our 
fault  if  the  lines  in  Victoria  are  so  short, 
owing  to  the  length  and  breadth  of  her 
territory,  that  the  policy  of  development 
rates  cannot  be  carried  out  with  some  force, 
and  so  as  to  yield  a  good  return  to  her 
railways,  unless  she  goes  into  another 
colony  and  takes  some  trade  from  that 
colony.  That  is  not  our  fault ;  and  as  we 
are  normally  entitled  to  make  rates  for  our 
trade  within  our  boundaries,  the  same  as 
every  other  colony  is  entitled  to  do,  why 
should  there  be  set  up  a  position  which  will 
virtually  and  effectually  take  away  that  title 
from  us  and  transfer  it  to  another  state  ? 
That  is  the  position  which  has  been  set 
up.  I  do  not  wish  to  add  another  word 
to  what  I  have  said.  I  hope  that  every 
honorable  member  will  understand  me  as 
speaking  not  in  heat — not  in  anger.  I 
speak  not  in  anger.  I  am  accustomed  tc 
speak  with  warmth,  but  I  am  notspeaking 
in  heat  or  in  anger.  I  am  speaking  in  the 
best  interests  of  this  Convention  and  of 
the  cause  which  I  believe  others  have  at 
heart  as  warmly  as  I  have.  But  I  do 
trust  that  the  difficulty  of  this  position 
will  be  recognised.  I  do  trust,  without  any 
word  of  threat,  because  words  of  threat 
are  not  desirable  here;  without  anyattempt 
to  menace  members,  because  I  think  the 


position  of  menace  is  one  unworthy  of  a 
member 

Mr.  Reid. — They  were  used  last  night, 
and  very  usefully,  too. 

Mr.  BARTON.— I  do  trust  that  the 
opening  out  of  the  actual  position,  as  it 
may  be  regarded  in  the  colony  from  which 
I  come,  will  be  taken  as  an  indication  to 
the  Convention  that  there  should  be  some 
further  consideration  of  this  matter,  which 
will  eventually  lead  to  its  being  settled  on 
lines  of  justice.     I  beg  to  move — 

That  the  Chairman  do  now  leave  the  chair, 
report  progress,  and  ask  leave  to  sit  again  to- 
morrow. 

The  CHAIRMAN.— According  to  our 
practice  and  standing  orders,  the  motion 
that  I  report  progress  and  ask  leave  to  sit 
again  cannot  be  debated,  and  no  honorable 
member  can  move  that  motion  after  he 
has  made  a  speech. 

Sir  JOSEPH  ABBOTT  (New  South 
Wales). — The  Right  Hon.  the  Premier  of 
New  South  Wales  has  made  allusion  to 
the  vote  which  was  given  by  myself  and 
his  colleague  (Mr.  Carruthers)  with 
regard  to  this  matter.  I  cannot  see 
that  there  is  any  necessity  for  the 
remarks  he  has  made.  We  have  given 
our  votes  according  to  the  best  of  our 
judgment.  I  do  not  know  that  we  have 
come  to  the  point  when  every  member  of 
every  delegation  is  bound  to  vote  accord- 
ing to  the  views  of  the  majority  of  that 
delegation.  I  am  still  under  the  impres- 
sion that  the  clause  as  it  stauds  will  give 
enormous  advantages  to  New  South  Wales, 
by  preventing  Victoria  from  making 
aggressions  upon  the  trade  of  that  colony. 

Mr.  LYNE  (New  South  Wales).— I  rise 
to  a  point  of  order.  I  wish  to  know 
whether,  under  the  standing  orders,  this 
discussion  can  go  on  after  the  motion  for 
reporting  progress  has  been  moved  by  the 
leader  of  the  Convention? 

The  CHAIRMAN.— I  have  not  put  the 
motion  to  report  progress.  I  refused  to  put 
it  on  the  ground  that  the  honorable  mem- 
ber who  moved  it  had  spokeu. 
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Sir  JOSEPH  ABBOTT  (New  South 
Wales). — It  is  clear  to  me  that  it  is  not  in 
Mr.  Barton's  power,  having  made  a  speech 
with  reference  to  the  matter,  to  move  that 
you,  sir,  report  progress.  What  I  was 
saying,  before  I  was  interrupted,  was  that, 
as  the  clause  now  stands,  in  my  opinion, 
New  South  Wales  gets  enormous  advan- 
tages. 

Mr.  Reid. — I  wish  the  Railways  Com- 
missioner would  tell  me  that.  I  should 
then  be  satisfied.  But  he  tells  me  the 
opposite. 

Sir  JOSEPH  ABBOTT.— Then  perhaps 
my  intelligence  has  misled  me.  I  have 
at  any  rate  given  my  vote  according  to 
my  opinion,  believing  that  it  was  not 
against  the  interests  of  New  South  Wales. 
I  belong  to  that  colony,  and  have  never 
lived  out  of  New  South  Wales  during  the 
whole  course  of  my  life.  It  is  my  native 
colony,  and  I  certainly  would  be  the  last 
in  this  Convention  to  do  anything  to 
injure  it. 

Mr.  Reid. — Hear,  hear;  I  am  sure  of  it. 

Sir  JOSEPH  ABBOTT.— If  I  could  be 
convinced  that  the  vote  which  I  have 
given  was  given  under  a  misunderstand- 
ing, and  would  have  the  effect  of  in- 
juring New  South  Wales,  I  should  be 
most  anxious  to  retrace  my  steps  if  it  were 
possible  to  do  so  j  but  I  listened  to  the 
speech  of  Mr.  Carmthers  last  evening, 
and  that  speech  impressed  me  immensely. 
I  do  not  think  Mr.  Reid  took  great 
exception  to  it  at  the  time. 

Mr.  Reid. — I  did,  though. 

Sir  JOSEPH  ABBOTT.— My  right 
honorable  friend  disagreed  with  Mr.  Car- 
ruthers,  perhaps. 

Mr.  Reid. — I  strongly  objected  to  what 
he  stated,  and  if  he  knew  as  much  as  I  do 
about  railway  opinion  in  New  South  Wales 
he  would  have  followed  me.  I  am  acting 
under  advice. 

Sir  JOSEPH  ABBOTT.— I  hope,  at  all 
events,  that  nothing  will  be  said  that 
will  cause  ill-feeling.  After  we  have 
slept  upon  the  matter,  we  shall  be  able  to 
come   to   a   conclusion  which   will,  while 


doing  full  justice  to  Victoria,  do  no  in- 
justice to  New  South  Wales.  And  if  it 
can  be  shown  to  me  that  the  vote  I  have 
given  will  have  the  effect  of  doing  in- 
justice to  New  South  Wales,  I  shall  be 
willing  and  anxious  to  retrace  my  steps. 

Sir  John  Forrest. — Or  any  injustice 
to  any  other  colony. 

Sir  JOSEPH  ABBOTT.— No;  it  is 
only  now  a  question  of  New  South  Wales' 
interests,  and  not  of  the  other  colonies. 
It  seems  to  me,  however,  that  New  South 
Wales  is  getting  enormous  advantages  by 
preventing  Victoria  from  capturing  New 
South  Wales'  trade  from  Walgett. 

Mr.  REID  (New  South  Wales).— May 
I  be  allowed  to  assure  my  honorable  friend 
(Sir  Joseph  Abbott)  that  I  have  not  for  a 
moment  thought  that  he  and  my  colleague 
(Mr.  Carruthers)  gave  their  votes  in  any 
way  except,  as  they  considered,  absolutely 
in  the  interests  of  New  South  Wales  ?  My 
observation  was  made  simply  because  I 
happen  to  have  official  information  which 
makes  me  feel  more  strongly  than  I  should 
feel  if  I  were  acting  upon  my  own  indi- 
vidual opinion  as  a  member  of  this  Con- 
vention. 

Dr.  COCKBURN  (South  Australia).— I 
should  like  to  say  a  word  or  two  with 
regard  to  this  question.  Nothing  would 
give  me  greater  pain  than  to  see  my  right 
honorable  friend  (Mr.  Reid)  martyred ; 
but  I  do  not  see,  in  spite  of  all  that  he 
has  said,  that  he  has  had  to  suffer  martyr- 
dom at  all.  On  the  contrary,  I  think  he 
has  had  his  way  all  along  the  line.  I  re- 
member that  when  first  we  met  in  Adelaide, 
some  of  us  had  strong  views  as  to  the 
question  of  the  powers  of  the  Senate.  We 
had  a  majority  with  us,  but  the  right  hon- 
orable gentleman  was  then  opposed  to  us. 

Mr.  Fraser. — Why  go  into  personal 
matters  now  I 

Dr.  COCKBURN.— I  do  not  want  the 
impression  to  go  abroad  that  in  any  case 
has  my  right  honorable  friend  (Mr.  Reid) 
been  martyred.  I  say  with  regard  to 
the  powers  of  the  Senate  that  we  had 
at  first  a  majority  with  us  in  Adelaide. 
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But  the  division  was  postponed  day  after 
day  until  Mr.  Reid  got  a  majority  with 
him ;  and  then  he  had  his  own  way.  I  might 
allude  again  to  the  rivers  question.  We  had 
a  majority  with  us  upon  that  matter  also, 
but  Mr.  Reid  made  an  eloquent  appeal  to  us 
not  to  make  a  martyr  of  him  and  his  col- 
leagues, and  he  succeeded  in  delaying  the 
division  until  he  got  a  majority  with  him ; 
so  that  once  again  he  beat  us. 

Mr.  Reid. — Let  me  do  the  same  again  ! 

Dr.  COCKBURN.— I  believe  that,  in 
spite  of  us,  the  right  honorable  gentleman 
will  get  his  way  again  after  all.  But  T 
wish  to  say  that  it  seems  to  me  that,  by 
inserting  this  amendment,  we  are  inserting 
in  our  treaty  of  peace  a  provision  for  a 
continuance  of  war. 

Sir  JOHN  FORREST  (Western  Aus- 
tralia).— I  should  like  to  say  one  word,  sir. 
I  should  be  very  sorry,  indeed,  if  my  hon- 
orable friend  the  leader  of  the  Convention 
should  think  that  anything  that  I  have  said 
in  any  way  reflected  upon  him.  I  recognise 
most  fully  that  he  has  a  very  difficult  posi- 
tion to  occupy.  He  is  one  of  the  foremost 
representatives  and  advocates  of  his  colony. 
I  do  not  think  I  am  going  too  far  when  I 
say  that  he  has  never  lost  an  oppor- 
tunity of  urging  its  claims  whenever 
he  could.  At  the  same  time,  he  is 
the  leader  of  this  Convention.  That 
is  a  very  difficult  position  to  fulfil, 
and  I  regret  that  my  right  honorable 
friend  (the  Premier  of  New  South  Wales), 
whom  I  think  I  may  say  I  respect  very 
deeply,  and  our  leader  did  not  like  to  lose 
the  division  in  which  they  were  so  much 
interested.  Well,  no  one  does.  No  one 
likes  to  be  beaten  ;  but  I  think  when  we 
are  beaten  we  should  accept  the  defeat. 
And  I  may  also  say  that  it  is  not  a  very 
good  thing,  after  you  have  had  a  defeat 
or  a  victory,  that  one  side  or  the  other 
should  have  anything  to  say  about  it 
till  the  next  day ;  then,  perhaps,  an 
opportunity  can  be  afforded  of  endea- 
vouring to  change  the  minds  of  those 
who  have  inflicted  the  defeat.  I  have  tried 
to  judge  this  question  as  fairly  as  I  could, 


and  I  can  assure  my  honorable  friends 
opposite  that  I  gave  my  vote  consci- 
entiously, and  I  think  every  one  else 
did  the  same.  And  what  more  could  we 
do?  We  could  only  take  the  c 
placed  before  us  and  judge  as  to  which 
was  the  sounder;  and  whether  we  were 
right  or  wrong  in  the  conclusions  we 
came  to,  I  do  not  think  it  is  a  good 
thing  to  discuss  a  division  after  it  has 
taken  place.  I  assure  the  leader  of  the 
Convention  that  there  is  no  one  in  this 
House  who  has  a  greater  respect  for  him 
than  I  have.  But  I  do  not  think  it  is  a 
good  thing,  after  we  have  come  to  a  deci- 
sion, to  lecture  us  with  regard  to  our  votes. 

Mr.  Barton. — I  was  not  lecturing;  I 
was  only  holding  up  the  danger  signal. 

Sir  JOHN  FORREST.— If  there  is  any- 
thing which  I  have  said  that  our  leader 
takes  exception  to,  I  shall  be  most  happy 
to  absolutely  and  unreservedly  withdraw 
it;  and  I  am  sure  that  the  respect  in 
which  he  is  held  by  me  is  shared  by  every 
member  of  this  Convention. 

Progress  was  then  reported. 

The  Convention  adjourned  at  half-past 
five  o'clock. 


THURSDAY,  24th  FEBRUARY,  1898. 


Return  :  Appeals  to  the  Privy  Council— Commonwealth  of 
Australia  Bill. 


The     President     took    the    chair    at 
twenty-seven  minutes  to  eleven  o'clock. 
APPEALS  TO  THE  PRIVY  COUNCIL. 

Mr.  HOLDER  (South  Australia)  laid 
on  the  table,  pursuant  to  an  order  of  the 
Convention  (dated  22nd  February),  a  re- 
turn relating  to  appeals  from  South  Aus- 
tralia to  the  Privy  Council,  and  moved 
that  it  be  printed. 

The  motion  was  agreed  to. 

COMMONWEALTH  OF  AUSTRALIA 
BILL. 

The  Convention  then  resolved  itself  into 
committee  of  the  whole  for  the  further 
consideration  of  the  Commonwealth  of 
Australia  BUI. 
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Discussion  (adjourned  from  the  previous 
day)  was  resumed  on  proposed  new  clause 
95a,  which  was  as  follows  : — 

The  Commonwealth  shall  not  give  preference, 
by  any  law  or  regulation  of  commerce  or  re- 
venue, to  one  state  or  any  part  thereof  over 
another  state  or  any  part  thereof; 
and  on  Mr.  O'Connor's  amendment  to  add 
the  following  proviso  : — 

Provided  that  nothing  in  this  Constitution 
shall  be  taken  to  render  unlawful  any  rate  of  a 
railway  the  property  of  a  state  upon  the  ground 
that  the  rate  is  unduly  low. 

Mr.  O'CONNOR  (New  South  Wales).— 
In  order  to  put  more  clearly  before  the 
Convention  the  object  aimed  at,  I  have 
prepared  another  amendment,  which  carries 
out  my  intention  more  fully,  and  I  desire 
to  ask  leave  now  to  withdraw  the  amend- 
ment I  submitted  yesterday.  The  new 
amendment  puts  the  matter  on  the  ground 
we  wish  to  discuss. 

Mr.  Kingston. — Will  it  let  in  the  High 
Court  ? 

Mr.  O'CONNOR.— Under  certain  cir- 
cumstances I  think  it  will,  but  I  do  not 
wish  to  discuss  it  now. 

The  amendment  was  withdrawn. 

Mr.  O'CONNOR.— I  beg  now  to  move- 
That  the  following  words  be  added  to  new 
clause  95  a  : — 

"Notwithstanding  anything  in  this  Consti- 
tution, a  rate  upon  a  railway  the  property 
of  a  state  shall  not  be  prohibited  or  taken 
to  be  unlawful  on  the  ground  that  the  rate  i?= 
unduly  low,  if  such  rate  is  imposed  for  V  e 
development  of  traffic  between  places  within 
the  limits  of  the  state. " 

The  amendment  as  it  was  put  yesterday 
did  not  sufficiently  indicate  that  what  was 
required  was  protection  of  rates  which 
were  merely  for  the  development  of  traffic 
within  the  territory  of  a  state. 

Sir  George  Turner. — The  development 
of  the  country. 

Mr.  O'CONNOR.— It  is  precisely  the 
same  thing. 

Sir  George  Turner. — Oh,  no. 

Mr.  O'CONNOR.— If  honorable  mem- 
bers can  show  me  any  substantial  distinc- 
tion I  shall  be  prepared  to  follow  it.  I 
propose  to  explain,  as  shortly  as  I  can,  the 
[Mr.  O'Connor. 


reasons   for  this  further  amendment.     I 
would  ask  the  attention  of  the  committee, 
because    we    have    undoubtedly    arrived 
at    a    very    serious    point    in    our    deli- 
berations.     I   wish   to    discuss,    without 
any  undue  heat  or  exaggeration  of  expres- 
sion, the  question   of  what  the   position 
really  is  as  far  as  it  affects   New  South 
Wales.     I   should   very   much  have  pre- 
ferred  to   treat  the  railways   in    exactly 
the   same   wray   as  the  rivers.      I  should 
very  much  have  preferred  to   leave  the 
solution  of   this  question  to  the   general 
principles  wdiich  are  embedded  in  the  Con- 
stitution under  the  commerce  clause.     I 
should  very  much  have  preferred  to  leave 
to  the  High  Court   the  interpretation  of 
any  Act  that  is  passed  dealing  with  trade 
and  commerce  and  affecting  these  matters. 
Unfortunately,  it  has  been  decided  by  the 
passing   of   the   Right   Hon.    Sir   George 
Turner's  amendment  that  that  course  is 
not  to  be  followed,  and  the  position  as  it 
stands  to  day  may  very  readily  be  gathered 
from  that  amendment.     My  right  honor- 
able  friend   struck   out   the  word  "par- 
ticularly,"   and     did    so     for     the    pur- 
pose of  making   more  clear  what  his  in- 
tention   was.       The     criticism     of     Mr. 
Higgins,  which   was,  I  think,  quite  justi- 
fied  as   a   matter   of   legal   construction, 
showed   that   there    might    be   a    doubt 
as     to     whether     the     power    given     to 
Parliament   under    Sir    George    Turner's 
amendment     would    enable    the    Parlia- 
ment    to    interfere    with    the    rates    of 
a   state   regarding   its   own   traffic    only. 
And,  in  order  to  make  that  matter  per- 
fectly clear,  Sir  George  Turner  struck  out 
the  word  "particularly,"  and  carried  the 
amendment  in  the  condition  in  which  it 
now  stands.     Well,  we  did  not  object  to 
that  being  done,   because  we  thought  it 
was   better   that    the    committee   should 
understand  at  once  the  real  meaning  of 
the    amendment.     We    thought    it    was 
better  that   the   injustice  of  the  proposal 
should  stand  out  in  a  clear  defined  way, 
so  that  there  could  be  no  mistaking  the 
effect  of  it.     And  its  effect  now  is  that  not 
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only  has  the  Parliament  the  right  to  lay 
down  a  rule  as  to  what  shall  be  prefer- 
ences or  discriminations  in  inter-state 
traffic,  but  also  as  to  what  shall  be  dis- 
criminations and  preferences  in  o-ny  traffic 
on  the  railways  of  a  state. 

Mr.  Trenwith.  —  Any  traffic  which 
affects  intercolonial  trade. 

Mr.  O'CONNOR.— Not  only  upon  any 
traffic  which  affects  intercolonial  trade, 
but  upon  any  railway  of  a  state,  whether 
carrying  inter-state  traffic  or  not.  The 
honorable  member  may  shake  his  head, 
but  I  can  assure  him  that  he  has  not 
considered  the  legal  effect  of  Sir  George 
Turner's  amendment,  and  therefore  he  is 
not  in  a  position  to  give  any  opinion  on 
the  question. 

.Mr.  Trenwith. — The  legal  effect  of  the 
amendment  is  that  they  can  do  so,  but  the 
common-sense  effect  of  it  is  that  they 
won't. 

Mr.  Barton. — Well,  are  we  making  a 
law  or  not  ? 

Mr.  O'CONNOR.— If  a  legal  power  is 
given  by  the  amendment,  I  want  to  see 
what  that  power  is,  and  I  decline  to  accept 
the  honorable  member's  assurance  that  the 
operation  of  the  provision  which  Sir  George 
Turner  carried  yesterday  will  be  protected 
by  common  sense.  I  say,  that  we  are 
giving  a  right  here  which  will  be  exercised 
to  its  fullest  extent,  and  I  will  explain 
presently  why  I  think  it  will.  But,  first 
of  all,  I  want  to  make  clear  to  the  com- 
mittee what  the  meaning  of  Sir  George 
Turner's  amendment  is.  I  do  not  think 
there  can  be  any  question  that  what  I  have 
just  stated  is  the  real  meaning  of  it.  Now, 
how  does  that  affect  the  position  in  which 
New  South  Wales  stands  1  Mr.  Trenwith 
interjected  just  now  that,  whatever  the 
law  may  say,  common  sense  would  dictate 
something  else.  But  I  would  like  to  point 
out  to  the  honorable  member  that  we  are 
making  a  law  here,  and  making  a  law  of, 
perhaps — indeed,  certainly  of — more  mo- 
mentous import  than  any  law  yet  passed 
in  Australia — a  law  the  interpretation  of 


which  will  involve  the  rights  of  millions 
of  persons  in  the  future,  and  a  law  which, 
above  all  things,  should  be  exact  and 
definite  in  its  terms. 

Mr.  Isaacs. — That  applies  to  everything 
in  the  Bill. 

Mr.  O'CONNOR.— Undoubtedly  that 
applies  to  everything  in  this  Constitution. 
Therefore,  it  is  of  little  value  to  tell  me 
that  the  meaning  of  a  clause  or  an  amend- 
ment may  be  one  thing  in  a  legal  sense, 
but  that  it  is  something  else  in  a  common 
sense.  We  have  to  consider  this  as  a 
matter  of  law,  and  to  consider  the  rules 
of  construction  that  will  be  applied  to  the 
interpretation  of  this  Constitution  in  the 
future.  The  honorable  member's  inter- 
jection brings  me  to  another  point.  The 
strongest  objection  which  we  have  to 
handing  over  this  power  to  the  Federal 
Parliament  is  that  we  are  handing  it  over 
to  a  body  which,  however  honest  it  may 
be  in  intentions,  is  interested  in  the  deep- 
est possible  degree  in  the  determination 
of  the  question.  And  it  is  interested 
in  exactly  the  same  way  as  the  mem- 
bers of  this  Convention  are  interested, 
but  it  will  be  a  body  which,  however 
much  wTe  may  hope  as  to  its  personnel  and 
as  to  its  character,  cannot  possibly  fail  to 
be  more  affected  by  special  and  personal 
interests  than  the  members  of  this  Con- 
vention. Now,  in  any  question  dealing 
with  the  trade  which  will  be  affected  by 
this  amendment  there  will  at  the  least, 
leaving  out  Queensland  for  a  moment,  be 
interested  in  the  matter  the  colonies  of 
Victoria,  New  South  Wales,  and  South 
Australia.  Any  one  who  knows  anything 
about  the  fixing  of  the  rates  in  the  com- 
petitive area  which  carries  the  Riverina 
trade  will  know  this  :  That  the  rates  upon 
that  area  are  not  fixed  only  by  the  require- 
ments or  the  competition  of  trade  between 
New  South  Wales  and  Victoria,  but  are 
also  affected  very  largely  by  the  cost  of 
carriage  on  the  river,  in  which  South 
Australia  is  so  deeply  interested. 

Mr.  Douglas. — What  is  the  object  of 
federation  ? 
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Mr.  O'CONNOR.— The  honorable  mem- 
ber knows  as  well  as  I  do  what  the  object 
of  federation  is,  and  it  is  in  order  to  secure 
and  retain  the  principles  of  federation  that 
I  am  moving  this  amendment.  Now,  I  say 
that,  on  any  question  affecting  this  trade, 
you  have  had  up  to  the  present  time — and 
there  will  always  be — a  triangular  duel ; 
not  only  a  contest  between  New  South 
Wales  and  Victoria,  but  also  a  contest  be- 
tween New  South  Wales  and  Victoria  by 
land,  and  the  interests  of  South  Australia 
on  the  river.  No  system  of  competitive 
rates  can  be  devised  to  deal  with  this 
matter  which  would  leave  the  position  of 
the  river  traffic  out  of  consideration,  and 
the  reason  why  these  rates  upon  the 
railways  of  Victoria  and  New  South 
Wales  are  compelled  to  be  fixed  so  low 
is  because  they  must  be  brought  down 
to  a  level  which  will  enable  them  to  com- 
pete with  the  river  traffic.  Now,  in  any 
question  that  can  arise  in  the  future  re- 
garding this  traffic,  you  must  have  exactly 
the  same  elements  of  competition,  exactly 
the  same  interests  at  work,  and  it  is  be- 
cause we  feel  that,  in  any  question  of  dis- 
crimination or  preference  with  regard  to 
the  rates  of  our  own  railways,  we  are  sub- 
mitting that  question  to  be  decided  by  a 
body  in  which,  of  the  three  parties  to  the 
contract,  two  may  be  interested  in  one  way, 
and  one  in  the  other,  that  we  say  that  it 
is  not  the  kind  of  tribunal  to  which  we 
would  submit  the  interests  of  New  South 
Wales,  and  the  fixing  of  the  rates  on  her 
railways. 

Mr.  Deakin. — I  do  not  wish  to  inter- 
rupt the  honorable  member's  line  of  argu- 
ment, but  at  some  part  of  his  speech, 
perhaps,  he  will  be  good  enough  to  say 
how  far  he  thinks  the  amendment  carried 
yesterday  by  Sir  George  Turner  does  give 
the  Commonwealth  control  of  the  railway 
traffic  wholly  within  any  one  state  1 

Mr.  O'CONNOR.— I  pointed  that  out 
very  shortly  a  few  minutes  ago,  when  the 
honorable  member  was  evidently  not  in 
the  chamber,  but  I  have  no  objection  to 
answer  the  honorable  member's  question 
[Mr.  O'Connor. 


now.  If  the  honorable  member  has 
Sir  George  Turner's  amendment  before 
him 

Mr.  Deakin. — I  have  what  you  said  last 
night  before  me. 

Mr.  O'CONNOR.— But  I  am  now  deal- 
ing with  Sir  George  Turner's  amendment, 
which  has  been  considerably  altered  by 
the  striking  out  of  one  word.  The  amend- 
ment as  it  stood  was,  as  I  pointed  out  be- 
fore, open  to  the  criticism  of  Mr.  Higgins 
— and  I  think  it  was  very  fairly  arguable, 
if  the  matter  was  to  be  decided  by  the 
court,  that,  with  the  word  "particu- 
larly" inserted,  the  power  "to  particu- 
larly forbid  such  preferences  or  discrimi- 
nations as  it  may  deem  to  be  undue  and 
unreasonable,  or  to  be  unjust  to  any  state  " 
— that  those  words  were  merely  an  illus- 
tration of  the  general  power  conferred. 
But  the  honorable  member  will  see  that 
by  striking  out  the  word  "  particularly  " 
the  amendment  has  quite  a  new  meaning. 
The  meaning  now,  beyond  all  question,  is 
that  there  is  a  general  power  given  to 
provide  for  the  execution  and  maintenance 
upon  railways  within  the  Commonwealth 
of  the  provisions  of  this  Constitution  relat- 
ing to  trade  and  commerce,  and  particularly 
to  forbid  such  preferences  or  discrimina- 
tions as  the  Commonwealth  Parliament 
may  deem  to  be  undue  or  unreasonable,  or 
to  be  unjust  to  any  state.  The  deliberate 
separation  of  these  two  things  makes  it 
perfectly  clear  that  the  power  given  by  the 
amendment  is  to  submit  to  the  decision 
of  the  Federal  Parliament,  not  only  the 
question  of  inter-state  commerce,  but  also 
the  question  of  the  rates  upon  the  railways 
within  the  state,  and  leave  the  Parliament 
to  deal  with  those  rates  which,  in  its  wis- 
dom, it  may  think  conflict  with  inter-state 
commerce. 

Mr.  Deakin. — Does  that  take  the  power 
out  of  the  implied  limitation  of  the  trade 
and  commerce  clause  ? 

Mr.  O'CONNOR.— Undoubtedly  it  does. 
If  this  matter  was  to  be  decided  by  the 
court,  there  would  be  some  reason  in  the 
suggestion.     But  it  is  not  to  be  decided 
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by  the  court,  but  by  the  Parliament,  and 
it  is  left  to  the  latter  to  determine  what 
is  a  rate  or  preference  which  comes  within 
the  power  of  Parliament.  If  Parliament 
determine  that,  what  power  is  there  to 
prevent  it  ? 

Mr.  Deakin. —  Surely  the  court  could 
try  the  validity  of  an  Act  passed  by  Par- 
liament to  see  whether  it  is  wide  enough. 

Mr.  Wise. — Parliament  is  made  the 
whole  test  of  what  is  reasonable  or  un- 
reasonable. 

Mr.  O'CONNOR.— It  seems  to  be  for- 
gotten that  Parliament  may  forbid  such 
preferences  or  discriminations  as  it  may 
deem  to  be  undue  or  unreasonable,  or 
unjust  to  any  state.  The  court  has  no 
power.  The  absolute  power  is  given  to 
the  Parliament. 

Mr.  Reid. — The  only  question  for  the 
court  would  be  as  to  whether  Parliament 
had  so  deemed  it. 

Mr.  O'CONNOR.— Exactly.  As  my 
honorable  friend  reminds  me,  the  only 
power  left  to  the  court  is  to  determine 
whether  Parliament  has  deemed  a  particu- 
lar rate,  preference,  or  discrimination  to 
be  undue,  unreasonable,  or  unjust  to  any 
state.  I  have  no  hesitation  in  saying  that 
the  meaning  of  the  amendment  is  not  only 
such  as  I  have  indicated,  but  that  it  is 
proposed  deliberately  and  purposely  in 
order  to  carry  out  the  meaning  of  my 
right  honorable  friend. 

Mr.  Deakin. — Hear,  hear. 

Mr.  O'CONNOR.— I  am  glad  to  hear 
that  cheer  from  Mr.  Deakin,  because  this 
brings  us  to  the  true  position. 

Mr.  Deakin. — My  only  object  is  to 
make  it  clear. 

Mr.  O'CONNOR.— This  brings  us  to  the 
position  which  ought  to  be  put  in  no  mis- 
taken language  before  the  Convention. 
We  are  not  without  light  on  this  matter 
from  the  experience  of  the  past.  We  know 
that,  in  dealing  with  the  question  of 
whether  a  rate  is  discriminating  or  whether 
a  preference  is  unjust,  the  area  of  the 
conflict  will  be,  at  least,  what  it 
is     at     the     present     time.      We     find, 


according  to  the  valuable  report  laid 
before  the  Convention  by  Mr.  Eddy  on 
the  differential  rates  controversy — which 
has  been  so  long  going  on — that  the  com- 
peting area,  over  which  Victoria  allows  a 
reduction  of  as  much  as  from  61  to  66 
per  cent.,  extends  into  New  South  Wales 
territory  up  the  Darling  to  where  the  Dar- 
ling becomes  the  Barwon.  It  extends 
across  the  Bourke  line  and  the  Lachlan  River 
down  to  the  Murrumbidgee.  It  includes 
all  the  area  served  by  the  Jerilderie  to 
Hay  line,  and  all  the  branch  lines  to  Jeril- 
derie, to  Berrigan,  and  all  the  Albury 
lines  to  the  border,  and  branches  of  them 
— in  other  words,  the  area  in  which  the 
New  South  Wales  rates,  drawing  New 
South  Wales  traffic,  would  be  con- 
sidered an  area  the  rates  in  which  should 
be  submitted  for  the  consideration  of 
Parliament  under  this  amendment  of  Sir 
George  Turner.  That  is  to  say,  the  whole 
of  the  railways  of  New  South  Wales,  in 
so  far  as  they  deal  with  the  richest  part 
of  the  products  of  New  South  Wales,  would 
be  submitted  to  the  judgment  of  the 
Parliament  of  the  Commonwealth  as  to 
whether  the  rates  were  discriminating,  or 
whether  preference  should  be  made. 

Mr.  Trenwith. — A  Parliament  in  which 
New  South  Wales  is  represented. 

Mr.  O'CONNOR.— A  Parliament  in 
which  New  South  Wales  is  represented, 
and  in  which  Victoria  and  South  Australia 
are  represented,  and  in  which  a  combina- 
tion of  Victoria  and  South  Australia  could 
overcome  the  majority  of  the  members  for 
New  South  Wales.  There  is  no  use  in 
talking  in  this  way,  and  I  do  not  want  to 
say  anything  more  about  it.  Exactly  the 
same  interests  operating  here  would  be  in 
force  in  the  Federal  Parliament.  We  are 
warned  by  what  has  been  going  on 
here  as  to  the  danger  of  submitting 
the  consideration  of  the  rates  on  our  rail- 
ways, in  regard  to  our  own  traffic,  to  a 
tribunal,  in  which,  necessarily,  there  wrould 
be  much  self-interest.  It  must  be  remem- 
bered that  if  Queensland  becomes  a  mem- 
ber of  this  Commonwealth,  as  I  ardently 
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hope  she  may,  there  will  be  exactly  the 
same  class  of  problem  to  meet.  There 
is  a  competitive  area  between  the  New 
South  Wales  terminus  at  Bourke  on  the 
Darling  and  the  termini  of  the  Queens- 
land railways.  Within  that  area,  both  in 
Queensland  and  New  South  Wales,  there 
is  competition  for  trade.  If  the  rule  sug- 
gested applies,  there  would  be,  as  has 
been  pointed  out,  a  new  party  and  a  new 
element  in  the  Commonwealth  Parliament 
— an  element  which  would,  also,  have  an 
interest  in  fixing  the  rates  of  the  railways 
of  New  South  Wales  for  the  carriage  of 
our  own  traffic  and  fixing  them  in  a 
way  to  suit  somebody  else.  And  not 
only  that,  but  we  come  to  a  point 
at  which  our  northern  railway  touches 
Queensland  in  another  way — from  New 
England  to  Wallangarra.  Exactly  the 
same  consideration  arises  there.  Queens- 
land would  have  a  right  to  say — "  After 
you,  in  South  Australia  and  Victoria,  have 
attended  to  the  little  matter  of  the  rates 
for  Riverina,  we  have  a  word  to  say  in 
regard  to  the  rates  to  Bourke — to  the  rail- 
way at  Moree,  which  comes  within  60 
miles  of  the  Queensland  border. 

Mr.  Brunker. — And  the  line  is  being 
extended  to  Collarendabri. 

Mr.  O'CONNOR.— Yes,  it  is  being  ex- 
tended to  Collarendabri.  There  is  no 
question  that  one  of  the  first  results  of 
the  development  of  the  railways  in  the 
north-west  must  be  in  that  direction.  The 
interest  of  New  South  Wales  is  not  only 
in  the  competitive  area  in  Eiverina,  but  is 
touched  at  every  border  of  the  territory. 
It  touches  us  where  we  deal  with  South 
Australia,  and  also  where  we  deal  with 
Queensland,  on  the  north-west  and 
northern  border.  Remembering  the  ad- 
missions that  have  been  made  by  my  hon- 
orable friends  from  Victoria,  as  to  what 
they  mean  by  this  amendment,  and 
remembering  what  they  desire  and  require 
in  regard  to  the  rates  of  the  New  South 
Wales  railways 

Mr.  Reid. — They  may  find  it  a  rod  for 
their  own  backs. 
[Mr.  O'Connor. 


Mr.  O'CONNOR.— Remembering  these 
things,  how  can  we  possibly  take  back  to 
the  people  of  New  South  Wales,  with  any 
feeling  of  confidence,  a  measure  which 
hands  over  to  a  Parliament,  the  members 
of  which  would,  as  I  have  pointed 
out,  be  deeply  interested  in  determining 
the  rates  on  our  own  railways  for 
the  carrying  of  our  own  produce?  I 
appeal  to  honorable  members  who  may 
take  strong  but  not  extreme  views  in  re- 
gard to  this  matter,  and  I  appeal  particu- 
larly to  those  wTho  represent  colonies  which 
are  not  specially  and  directly  interested  in 
the  trade  of  the  districts  which  these  pro- 
posals will  affect.  I  ask  whether,  as  a 
matter  of  common  ordinary  justice,  we 
should  be  expected  to  submit  to  an  inter- 
ference in  our  railway  management  of  the 
kind  proposed  1  These  railways  have  been 
built  by  us  at  enormous  expense  to  serve 
the  interests  of  our  producers,  and  they 
must  be  conducted  with  a  regard  to  the 
interest  of  those  producers. 

Mr.  Isaacs. — And,  if  you  wish,  you  would 
argue,  to  ruin  the  Victorian  railways. 

Mr.  O'CONNOR.— No.  I  have  before 
pointed  out  hi  this  Convention  that  I  re- 
cognise the  difficulties  of  dealing  with  the 
question  in  any  symmetrical  way,  or  upon 
the  ideal  lines  which  we  should  like  to  see 
embodied  in  the  Constitution.  We  must 
face  the  facts,  and  we  are  quite  willing  to 
face  them  in  such  a  way  as  will  leave 
things  where  they  are.  We  are  willing 
to  leave  to  Victoria  her  power  to  impose 
rates,  and  to  leave  to  New  South  Wales 
the  same  power,  trusting  to  the  develop- 
ment which  must  take  place  after  we  have 
become  united  for  some  more  reasonable 
arrangement.  Until  such  an  arrangement 
is  come  to,  we  are  willing  to  leave  things 
as  they  are.  Under  the  guise  of  a  pro- 
vision which  would  do  that,  the  amend- 
ment of  the  Premier  of  Victoria  was 
carried ;  but  that  amendment,  instead  of 
leaving  things  as  they  are,  gives  to  a 
body  interested  in  the  way  I  have  de- 
scribed the  control,  not  only  of  intercolonial 
railway  rates,  but  of  all  the  rates  charged 
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upon  the  railways  of  -New  South  Wales.  I 
quite  admit  that  the'  majority  which  car- 
ried that  amendment  may  refuse  to  a 
the  amendment  I  now  have  to  propose. 
But  I  would  remind  honorable  gentlemen 
that,  although  they  may  carry  an  amend- 
ment, or  a  clause,  or  a  Constitution  here, 
it  means  very  little  if  an  element  of  injus- 
tice is  contained  therein — and  I  am  not 
using  too  strong  a  word  if  I  say  an  element 
of  spoliation — because  that  will  make  its 
acceptance  impossible  in  New  South 
Wales. 

Mr.  Reid. — We  do  not  mind  the  same 
old  game;  but  we  do  not  want  a  new  game 
upon  the  top  of  it. 

Mr.  O'CONNOR.— I  would  ask  honor- 
able members  to  consider  the  object  of  our 
meeting.  We  should  not  be  tempted  to 
use  too  far  an  advantage  which  a  chance 
majority  may  give  us.  I  am  willing  to 
consent  to  any  amendment  which  will  put 
this  matter  upon  a  reasonable  footing.  I 
have  taken  up  some  little  time  in  explaining 
the  manner  in  which  this  question  affects 
New  South  Wales,  because  I  think  there 
are  many  honorable  members  here  who 
may  not  have  studied  the  map,  and  who 
may  not  have  seen  exactly  what  the  pro- 
I  means.  T  think  that  to  those  who 
understand  the  position,  and  who  have 
listened  to  the  arguments  we  have  been 
putting  forward,  the  justice  of  our  case 
will  be  apparent.  I  do  not  care  to  be  bound 
down  by  any  particular  form  of  words.  I  am 
quite  content  to  move  my  amendment  in 
any  form  which  will  carry  into  effect  the 
principle  mentioned  by  the  honorable  and 
learned  member  (Mr.  Isaacs)  just  a  while 
ago ;  that  is,  the  principle  of  leaving 
things  as  they  are.  By  carrying  the  amend- 
ment of  the  Premier  of  Victoria  we  have 
not  left  things  as  they  are,  but  we  have 
given  away  a  power  which  I  think  was 
beyond  the  wildest  dreams  of  my  honor- 
able friends  opposite  when  the  amendment 
of  the  honorable  member  (Mr.  Higgins) 
was  being  considered.  In  order  to  surround 
this  power  with  a  limitation  which  will 
preserve  the  right  of  New  South  Wales 
[90] 


to  develop  her  own  territory  and  to  look 
after  the  interests  of  her  own  producers,  I 
beg  to  move — 

That   the  following  words  be  added  to  the 
proposed  new  clause  : — 

"  Notwithstanding  anything  in  this  Constitu- 
tion, a  rate  upon  a  railway  the  property  of  a  state 
shall  not  be  prohibited  or  taken  to  be  unlaw- 
ful on  the  ground  that  the  rate  is  unduly  low,  if 
such  rate  is  imposed  for  the  development  of  traffic 
between  places  within  the  limits  of  the  state. " 
It  does  not  matter  very  much  where  that 
provision  is  inserted,  and  I  leave  it  to 
the  Drafting  Committee  to  put  it  in  its 
proper  place.  It  will  enable  New  South 
Wales  to  consider  the  interests  of  her 
farmers  in  Riverina.  It  will  enable 
her  to  deal  with,  say,  the  wheat  traffic 
from  places  like  Berrigan  in  such  a  way 
as  will  permit  the  farmers  there  to 
send  their  grain  to  the  sea-board  upon 
such  terms  as  will  make  exportation  pos- 
sible. We  all  know  that  if  Australia  is  to 
have  any  large  dealings  with  the  outside 
world  the  cost  of  delivering  produce  at  the 
sea-board  must  be  made  very  much  lower 
than  it  is  now,  and  it  is  one  of  the  uses 
which  New  South  Wales  proposes  to  make 
of  the  gains  of  her  railwaj's  to  benefit  her 
producers  by  reducing  the  rates  of  carriage 
to  the  sea.  That  is  the  principle  which 
is  being  adopted  with  us,  and  which  must 
be  adopted  in  all  the  colonies  if  Australia 
is  to  become  a  producing  country  worthy 
of  the  name. 

Sir  William  Zeal.  —  And  to  compete 
with  the  outside  world. 

Mr.  O'CONNOR.— We  ask  you  to  allow 
us  to  reduce  our  rates  where  the  inte- 
rests of  our  producers  require  that  they 
should  be  reduced.  I  do  not  like  to  see 
a  provision  of  this  kind  introduced  hito 
the  Constitution  at  all.  I  look  upon  a 
provision  such  as  the  amendment  of  the 
Premier  of  Victoria  as  a  blot  upon  the 
work  we  are  doing,  but,  if  that  provision 
is  to  remain  in  the  Constitution,  as  a  mat- 
ter of  ordinary  justice,  and  in  prudent 
regard  to  our  own  interests,  some  such 
provision  as  I  have  suggested  should  also 
be  inserted. 
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Mr.  Barton. — This  shows  how  much 
damage  you  can  do  by  trying  to  explain 
what  is  already  clear. 

Mr.  Trenwith. — If  the  words  are  clear, 
why  should  the  honorable  gentleman 
object  to  having  them  made  clearer? 

Mr.  Barton. — It  is  not  possible  to  make 
the  construction  of  such  words  clearer. 

Mr.  Reid. — Your  60  per  cent,  rates  are 
quite  clear. 

The  CHAIRMAN.  —  Order.  I  must 
remind  the  Right  Hon.  Mr.  Reid  that 
Mr.  O'Connor  is  in  possession  of  the  chair. 

Mr.  Reid. — I  really  forgot  that  that  is 
the  fact,  owing  to  what  is  taking  place. 

Mr.  O'CONNOR.— My  right  honorable 
friend's  interjections  are  always  useful.  I 
do  not  wish  to  detain  the  Convention  at 
any  greater  length  except  to  urge  upon 
honorable  members  that  they  should  con- 
sider at  this  crisis  at  which  we  have 
arrived  that  the  question  is  not  to  be  settled 
by  majorities,  but  by  what  is  fair,  right, 
and  reasonable.  Looking  at  the  matter  in 
that  way,  I  hope  that  no  honorable  mem- 
ber will  feel  himself  tied  or  bound  down  by 
any  view  which  he  may  have  previously 
expressed  in  the  absence  of  full  knowledge 
of  the  subject.  I  hope  the  matter  will  be 
looked  at  fairly  from  every  point  of  view, 
and  that  the  necessity  will  be  recognised, 
if  Sir  George  Turner's  amendment  is  to 
stand,  for  some  such  limitation  as  I  have 
proposed.  I  would  rather  have  none  of 
these  limitations ;  I  am  quite  willing  to 
leave  the  matter  as  it  was  left,  and  for 
the  reasons  explained  by  Mr.  Barton  on 
many  occasions,  to  the  general  power  of 
dealing  with  the  regulation  of  trade  and 
commerce,  which  is  the  underlying  prin- 
ciple of  this  Constitution.  I  say  that  that 
power  administered  by  the  Government, 
and  interpreted  in  the  last  resort  by  the 
court,  is  at  once  the  most  elastic  and  the 
safest  provision  which  can  be  made  in 
dealing  with  this  difficult  question. 

Sir  GEORGE  TURNER  (Victoria).— I 
quite  agree  with  my  honorable  friend  that 
we  should  do  what  is  fair,  just,  and  rea- 
sonable, but  I  consider  that,  in  carrying 
{Mr.  O'Connor. 


the  amendment,  we  did  yesterday  un- 
doubtedly what  was' fair,  just,  and  reason- 
able to  all  the  states.  My  honorable  friend 
seems  to  forget  that  there  is  any  other 
state  than  New  South  Wales,  when  he 
talks  about  what  is  fair,  just,  and  reason- 
able. The  key-note  of  my  honorable  friend's 
remarks  for  the  last  three-quarters  of  an 
hour  has  been— "We  are  not  to  trust  the 
Federal  Parliament  to  do  what  is  right." 
That  is  the  sole  basis  on  which  he  has 
objected  to  my  amendment.  The  effect  of 
that  amendment  is  simply  to  leave  to 
the  Federal  Parliament  the  controlling 
power,  not  to  regulate  rates  and  charges 
with  regard  to  that  traffic,  but  to  prevent 
any  one  state  doing  what  is  wrong  to 
another  state.  All  through  we  have  been 
told  that  our  friends  in  New  South  Wales 
are  perfectly  satisfied  that  they  should  be 
placed  in  that  position,  but  it  has  been 
admitted  lately  that  what  we  contended 
for  hour  after  hour,  and  day  after  day, 
was  quite  correct ;  that  is,  if  you  left  us 
to  the  operation  only  of  the  trade  and 
commerce  clause,  you  tied  up  Victoria  and 
left  New  South  Wales  free. 

Mr.  Wise. — I  was  the  first  to  point  that 
out  to  you  in  Adelaide. 

Sir  GEORGE  TURNER.— That  was 
pointed  out  by  the  honorable  gentleman, 
but  it  was  argued  all  along,  and  it  is 
argued  by  Mr.  O'Connor  now,  that  we 
should  rely  on  the  trade  and  commerce 
clause.  That  has  been  pointed  out,  and 
so  we  have  attempted  to  argue  and  tried 
to  get  out  of  that  difficulty,  which  simply 
meant  to  give  everything  to  New  South 
Wales,  and  leave  Victoria  at  her  mercy. 

Mr.  O'Connor. — I  said  I  would  be  quite 
willing  to  vote  for  any  amendment  which 
would  leave  matters  as  they  are. 

Mr.  Reid. — We  all  say  that. 

Sir  GEORGE  TURNER.— I  would  ask 
my  honorable  friends  to  listen  to  what  I 
have  to  say.  My  honorable  friend  will 
give  me  credit  for  not  wanting  anything 
that  is  not  fair  to  any  colony.  In  fact, 
that  is  what  we  are  all  here  for.     I  would 
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suggest  that  the  amendment  should  read 
in  this  way : — 

Notwithstanding  anything  in  this  Constitu- 
tion, a  rate  upon  a  railway  the  property  of  a 
state  shall  not  be  prohibited  or  taken  to  be  un- 
lawful on  the  ground  that  the  rate  is  unduly 
low,  if  such  rate  is  not  unjust  to  another 
state. 
Let  it  stop  there. 

Mr.  Wise. — That  will  not  meet  it. 

Sir  GEORGE  TURNER.— Very  well ;  I 
throw  out  that  suggestion  to  show  our 
bona  fides — to  show  that  all  we  want  is  to 
prevent  Victoria  or  New  South  Wales 
from  using  the  railways  in  such  a  manner 
as  to  be  unjust  to  one  or  other  of  the 
states  in  the  Federation.  I  do  not  want  to 
take  my  honorable  friends  on  the  hop, 
and  I  am  willing  that  they  should  have 
time  to  think  over  the  matter.  Let  us  see 
the  words  of  the  amendment,  and  the 
effect  of  it.  What  we  did  yesterday  was, 
to  my  mind,  simply  to  leave  to  the  Federal 
Parliament  the  whole  question  of  dealing 
with  all  the  states  in  such  a  way  as  to 
prevent  one  treating  another  unfairly  or 
improperly.  Here  we  are  asked  to  say  that, 
notwithstanding  anything  we  may  have 
done,  a  rate  is  not  to  be  unlawful  on  the 
ground  that  it  is  unduly  low,  if  such  rate 
is  imposed  for  the  development  of  traffic 
between  places  within  the  limits  of  the 
state.  My  honorable  friend  says  we 
must  put  in  words  which  are  definite. 
These  words  are  definite  and  distinct 
enough  to  tell  the  people  of  Victoria 
"  this  is  aimed  directly  at  you,  and  for  the 
benefit  of  New  South  Wales."  This  power 
is  not  wanted  by  New  South  Wales  for 
the  development  of  the  country  ;  it  is  not 
wanted  for  the  benefit  of  the  producers  or 
for  opening  up  these  remote  districts ;  but 
it  is  wanted  to  conserve  the  traffic  of  New 
South  Wales  in  New  South  Wales,  to  take 
the  Riverina  trade  to  Sydney,  and  to  pre- 
vent it  from  coming  to  Melbourne,  and  we 
are  invited  to  say  that  a  rate  is  not  to  be 
unlawful  if  imposed  for  the  development 
of  the  traffic  between  places  within  the 
state.  That .  is  stating,  in  as  clear, 
definite,  and  distinct  language  as  possible, 


to  Victoria — "You  must  not  make 
your  charges  low  in  order  to  get  the 
Ilivorina  trade  to  Melbourne,  while  in  New 
South  Wales  we  can  carry  goods  for  no- 
thing for  the  express  purpose  of  taking 
trade  away  from  Melbourne,  where  it  now 
flows,  and  to  lead  it  to  Sydney."  Is  it  to  be 
thought  for  a  moment  that  we,  as  repre- 
sentatives of  Victoria,  could  consent  to 
such  a  proposal,  or  is  it  to  be  thought 
that  the  people  of  Victoria  would  agree 
to  a  Constitution  having  that  provision 
staring  them  in  the  face1?  Mr.  Barton 
characterized  our  action  as  malevolent. 

Mr.  Barton.  —  No,  maleficent — the 
opposite  of  beneficent. 

Sir  GEORGE  TURNER.— The  honor- 
able  member  used  a  lot  of  hard  terms,  but 
I  would  find  it  difficult  indeed  to  charac- 
terize the  effect  of  Mr.  O'Connor's  amend- 
ment on  the  prosperity  and  progress  of 
Victoria. 

Mr.  Douglas. — They  must  think  that 
you  are  green. 

Sir  GEORGE  TURNER.— We  are  just 
getting  back  to  the  one  question  which 
we  have  been  strenuously  fighting  for  the 
last  few  days;  that  is,  that  leaving  the 
matter  to  the  trade  and  commerce  clause 
simply  meant  that  we  were  tied,  and  that 
New  South  Wales  was  free.  Surely  any 
honorable  member  who  reads  this  will  see 
that  its  effect,  whatever  the  intention  is, 
will  be  to  make  it  absolutely  clear  that 
that  is  to  be  the  position  hereafter.  There- 
fore, those  who  are  prepared  to  deal  fairly, 
justly,  and  equitably  with  all  the  colonies 
will  never  dream  for  a  moment  of  voting 
for  an  amendment  of  this  description. 

Mr.  McMillan. — What  does  the  honor- 
able member  mean  by  saying  that  the 
trade  and  commerce  clause  makes  us  free, 
and  binds  Victoria  1 

Sir  GEORGE  TURNER.— That  was 
admitted  by  Mr.  Wise  and  Mr.  Reid 
yesterday. 

Mr.  Wise. — I  have  always  thought  so. 

Sir  GEORGE  TURNER.— I  contend 
that  the  effect  of  the  trade  and  commerce 
clause  is  what  I  have  described. 
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-Many  others  do  not  agree 


Mr.  Symon 
with  that. 

Mr.  Deakin. — How  can  we  settle  it 
when  the  lawyers  differ  % 

Mr.  Wise. — Put  in  a  clause  to  make  it 
clear. 

An  Honorable  Member. — It  would 
only  make  it  obscure. 

Sir  GEORGE  TURNER.— I  do  not 
want  to  have  any  misunderstanding,  and 
we  need  not  have  any  sneers  about  the 
matter.  If  it  is  to  be  a  question  of 
fighting,  Victoria  is  just  as  able  to  fight, 
and  is  quite  as  prepared  to  fight,  with 
regard  to  these  railway  rates  as  is  New 
South  Wales. 

Mr.  Lyne. — We  are  quite  as  well  able 
to  fight  as  Victoria. 

Sir  GEORGE  TURNER.  —  We  have 
fought  so  far  and  succeeded,  and  we  are 
perfectly  willing  to  continue  the  fight. 

Mr.  Lyne. — We  do  not  want  to  make  a 
fight,  but  if  you  make  an  onslaught  on 
us  we  will  defend  ourselves. 

The  CHAIRMAN.— I  would  ask  honor- 
able members  to  allow  the  right  honorable 
gentleman  to  address  the  Chair. 

Sir  GEORGE  TURNER.  —  We  are 
perfectly  prepared  to  fight,  and  we  have 
fought  as  separate  states.  We  will  fight 
so  long  as  we  are  separate  states,  but 
when  we  are  bound  together  in  a  Federa- 
tion we  want  to  stop  that  fighting  on  the 
border,  and  let  everything  be  fair,  just, 
and  reasonable. 

Mr.  Reid.— Especially  reasonable. 
Sir  GEORGE  TURNER.— Well,  now, 
Mr.  O'Connor  has  based  his  argument  on 
the  ground  that  the  Parliament  will  be 
too  deeply  interested  in  this  important 
subject  to  do  what  is  fair.  Are  we 
going  to  enter  into  our  Federation 
with  any  such  thought  in  our  minds  ? 
If  we  are,  I  say  that  we  shall  do 
better  to  end  our  conference  at  once, 
and  save  the  great  expense  going  on  day 
by  day  to  our  different  countries.  When 
we  were  dealing  with  the  question  of 
bonuses,  and  the  question  of  the  distri- 
bution of  the  surplus,  my  right  honorable 
[Sir  George  Turner. 


friend  said — "  Surely  you  are  quite  pre- 
pared to  trust  the  Federal  Parliament  to 
do  what  is  fair,  just,  and  equitable."  But 
when  it  comes  to  a  question  of  preventing 
injustice  being  done  by  one  country  to 
another 

Mr.  O'Connor. — Dealing  with  our  pro- 
perty, that  is  the  thing. 

Mr.  Isaacs. — And  you  will  be  dealing 
with  our  revenue. 

Sir  GEORGE  TURNER.— Surely  the 
surplus  is  just  as  much  our  property  as 
these  railways  or  the  rivers  can  be  said  to 
be  the  property  of  New  South  Wales. 
We  have  had  to  agree  to  leave  the  surplus 
absolutely  to  the  Federal  Parliament,  to 
do  as  they  please  with  it,  and  to  divide  it 
among  the  states  as  they  choose. 

Mr.  O'Connor. — There  it  is  a  case  of 
putting  the  property  of  all  the  states  into 
a  pool,  but  here  the  property  is  ours  only. 

Sir  GEORGE  TURNER.— No.  New 
South  Wales  cannot  suffer  any  loss  in 
regard  to  the  distribution  of  the  surplus, 
but  wdien  we  pointed  out  that  we  were 
bound  to  suffer  a  loss  which  might  mean 
ruin  to  us,  we  were  told,  of  course,  to  trust 
the  Federal  Parliament.  And  I  suppose 
we  shall  have  to  trust  them.  But  are  we 
to  believe  for  a  moment  that  if  we  trust 
the  Federal  Parliament  in  regard  to  these 
railway  rates,  there  wTill  be  any  combina- 
tion to  injure  New  South  Wales  ?  South 
Australia  is  fighting  Victoria  just  as  much 
as  Victoria  is  fighting  New  South  Wales. 
It  is  a  triangular  duel. 

Mr.  Reid. — It  is  Mr.  Midshipman  Easy's 
triangular  duel,  and  New  South  Wales  is 
Mr.  Midshipman  Easy. 

Sir  GEORGE  TURNER,— Then  it  is 
said  that  we  are  fighting  New  South 
Wales  for  the  purpose  of  securing  her 
traffic,  to  her  injury,  and  that  South  Aus- 
tralia and  Victoria  are  going  to  combine 
with  that  object  in  view.  I  say  again,  as 
to  that,  that  if  my  honorable  friends  oppo- 
site have  any  such  thing  hi  their  minds, 
we  had  better  break  up  our  conference  at 
once   and  end    the   matter.      Surely   we 
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are  not  going  to  imagine  that  the  repre- 
sentatives of  these  colonies — and  I  think 
that  New  South  Wales  would  have  pretty 
nearly  as  many  representatives  as  South 
Australia  and  Victoria  together — are  going 
to  combine  for  the  purpose  of  injuring 
New  South  Wales?  Is  it  imagined  for  a 
moment  that  the  representatives  of  Wes- 
tern Australia  and  Tasmania  would  not 
prevent  any  such  corruption  taking  place  ? 
If  it  were  suggested  that  these  two  colo- 
nies were  combining  together  with  that 
object  in  view,  would  not  the  sympathies 
and  determination  of  the  representatives 
of  Tasmania  and  Western  Australia  lead 
them  to  prevent  any  such  combination? 
Are  we  to  assume  that  those  repre- 
sentatives were  acting  dishonestly  yester- 
day because  they  voted  as  they  did  ? 

Mr.  Reid. — I  do  not  say  there  has  been 
any  dishonesty.  Victoria  has  been  trying 
to  get  our  trade  for  the  last  twenty  years, 
and  what  we  say  is  that  you  have  had 
your  hands  in  our  pockets  too  long.  That 
is  all.  We  do  not  say  that  it  is  dishonest. 
It  is  honest  enough — but  inconvenient  to 
us. 

Sir  GEORGE  TURNER.— And  it  is 
just  as  inconvenient  to  us  to  lose  what  we 
have  got.  If  the  representatives  of  New 
South  Wales  cannot  sec  their  way  to  their 
country  coming  into  the  Federation  unless 
they  are  to  take  away  from  Victoria  what 
she  has  now,  Victoria  may  just  as  well  say 
that  she  is  not  prepared  to  come  into  it 
without  taking  away  from  New  South 
Wales  what  she  has.  We  have  two  posi- 
tions offered :  Either  we  must  leave  our- 
selves to  fight  as  we  have  been  fighting  in 
the  past,  and  no  one  wants  that ;  or 

Mr.  Kingston". — We  have  come  here  to 
make  peace. 

Mr.  Reid. — Peace  with  honour,  not  peace 
with  surrender. 

Sir  GEORGE  TURNER.— If  we  are 
not  to  surrender  anything  at  all 

Mr.  Reid. — Oh,  you  are  all  right. 

Sir  GEORGE  TURNER.— We  have  had 
to  surrender  many  things.  We  have  had 
to  surrender  our  bonuses,  which  I,  for  one, 


look  upon  as  more  important  to  this  colony 
than  even  the  trade  we  are  fighting  about. 

Mr.  Higgins. — But  you  did  not  talk  of 
upsetting  the  Convention  with  regard  to 
tho  bonuses. 

Sir  GEORGE  TURNER.— I  am  not 
talking  of  upsetting  it.  But  if  my  honor- 
able friends  opposite  mean,  and  if  my 
honorable  friend  (Mr.  Higgins)  agrees  with 
them,  that  we  are  going  to  combine  with 
the  representatives  of  South  Australia 
corruptly  to  injure  New  South  Wales, 
then  I  say — "  Better  break  up  the  Conven- 
tion." But  if  we  are  not,  we  may  trust 
the  representatives  to  do  what  is  honest, 
though  it  may  be  to  their  loss  to  do  so. 

Mr.  Reid. — And  that  is  what  you  are 
going  to  do,  I  am  sure  of  that. 

Sir  GEORGE  TURNER.— And  we  did 
it  yesterday. 

Mr.  Dobson.— Would  the  right  honor- 
able gentleman  be  content  if  we  say  that 
existing  rights  are  to  remain  as  they  are  1 

Sir  GEORGE  TURNER.— I  am  afraid 
that  New  South  Wales  would  not  consent 
if  we  did  say  that. 

Mr.  Wise. — Oh,  how  do  you  know  ? 

Mr.  Reid. — "  Existing  rights  "  it  is,  you 
know. 

Mr.  Kingston. — It  is  the  right  to  do  as 
you  please. 

Sir  GEORGE  TURNER.—"  Existing  ■ 
rights  are  something  like  "  existing  "  rights 
in  the  waters  falling  from  the  heavens. 
They  happen  to  fall  in  my  right  honorable 
friend's  (Mr.  Reid's)  territory,  and  lie 
thinks  he  has  a  right  to  keep  them  against 
any  one  else.  But  if  it  were  suggested 
that  we  should  retain  what  we  have  now, 
and  New  South  Wales  what  she  has  now, 
I  should  not  see  much  objection  to  that. 

Mr.  Reid. — That  would  be  infinitely 
better  for  us  than  the  present  proposal. 

Sir  GEORGE  TURNER.  — I  do  not 
think  it  would.  But  to  come  back  to  the 
point :  The  position  is  that  if  we  leave  it 
to  the  Federal  Parliament  to  do  what  is 
right  and  proper  we  are  running  just  the 
same  risk  as  New  South  Wales  is.  It  may 
be  to  the  interests  of  South  Australia  and 
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New  South  Wales  to  see  that  our  existing 
rights  are  altered,  and  if  it  is  supposed 
that  there  would  be  a  combination  between 
South  Australia  and  Victoria  to  injure 
New  South  Wales,  we  have  just  as  much 
reason  to  fear  a  combination  against  us. 
But  we  are  prepared  to  trust  the  Federal 
Parliament,  because  we  believe  that  in  a 
matter  of  this  kind  it  would  do  what  is 
absolutely  right. 

Mr.  Dobson  — Does  the  right  honorable 
gentleman  think  it  fair  to  leave  to  the 
Federal  Parliament  what  Mr.  O'Connor 
says  is  the  most  important  part  of  the 
bargain  we  are  now  making  ?  The  matter 
will  be  a  bone  of  contention  thrown  before 
them  as  soon  as  they  begin  their  business, 
without  having  any  basis  to  work  upon. 

Sir  GEORGE  TURNER.— My  honor- 
able friend  must  see  that  we  have  left 
many  other  matters  to  be  fixed  by  the 
Federal  Parliament  without  giving  them 
any  basis  to  work  upon. 

Mr.  Dobson. — It  will  be  a  question  of 
bargaining  between  the  two  states,  and 
we  should  settle  it  in  some  way. 

Mr.  Reid. — Hear,  hear. 

Sir  GEORGE  TURNER.— I  do  not  see 
how  we  can  settle  it. 

Mr.  Dobson. — Then  how  can  the  Federal 
Parliament  settle  it  1 

Mr.  Reid. — Hear,  hear.  A  very  good 
point. 

Mr.  Dobson. — There  will  be  ten  times 
the  difficulty  we  have  now. 

Sir  GEORGE  TURNER.— I  am  per- 
fectly prepared  to  settle  it  by  doing  what 
we  are  supposed  to  do  in  a  Federation — 
wipe  out  our  political  boundaries  alto- 
gether. That  is  a  way  that  would  settle 
it.  If  we  are  to  federate,  let  us  do  what  a 
Federation  surely  means  in  all  matters  of 
this  kind — leave  the  people  wrho  are  living 
in  Riverina  to  use  the  railways  to  Mel- 
bourne or  to  Sydney  as  they  think  fit. 

Mr.  Reid. — Leaving  to  one  state  the 
responsibility  of  paying  the  piper  ! 

Sir  GEORGE  TURNER.  —  Well,  we 
have  heard  that  so  often  that  it  is  be- 
coming nauseous.  We  have  heard  about 
[Sir  George  Turner, 


leaving  New  South  Wales  all  the  responsi- 
bility, and  we  have  been  told  before  that 
it  was  the  prohibitive  duties  imposed  by 
Victoria  that  forced  New  South  Wales  to 
build  these  lines.  My  right  honorable 
friend  said  that,  and  repeated  it  yesterday, 
but  it  was  so  self-evidently  incorrect  that 
I  did  not  think  it  worth  while  to  take  up 
the  time  of  the  Convention  by  answering 
it,  because  every  one  knows  that  such 
statements  contain  a  good  deal  of  "  hifa- 
lutin  "  and  exaggeration. 

Sir  William  Zeal. — We  have  had  to 
pay  half  the  cost  of' constructing  bridges 
over  the  Murray. 

Mr.  Reid. — Really  !  It  is  wonderful 
that  you  have  done  something. 

Sir  GEORGE  TURNER.— And  we  have 
offered  to  build  a  bridge  over  the  Murray 
at  our  own  cost.  But  I  have  been  led  off 
the  track  too  many  times  by  these  friendly 
interjections  from  my  fellow  representatives. 
I  must  say  I  think  Mr.  O'Connor  has 
been  very  hard-pushed  for  any  argument 
to  support  his  amendment  when  he  has 
had  to  reiterate  time  after  time  that  the 
ground-work  of  it  undoubtedly  is  the  fact 
that  this  Parliament  which  we  are  propos- 
ing to  bring  into  existence  is  going  to  do 
something  that  is  unfair  and  unjust  to 
New  South  Wales.  I  think  we  may  dis- 
pense with  that  argument  altogether,  and 
be  perfectly  prepared  to  leave  the  whole 
question,  as  we  have  done,  to  the 
Parliament.  I  have  no  objection,  how- 
ever, if  the  representatives  of  New  South 
Wales  would  frame  any  wrords  which 
will  show  that  New  South  Wales  is  to 
be  prevented  from  doing  with  regard 
to  this  railway  traffic  what  is  unfair 
and  unjust  to  Victoria,  while  Victoria, 
on  the  other  hand,  will  be  prevented 
from  doing  what  is  unfair  and  unjust  to 
New  South  Wales.  I  am  willing  to  accept 
any  words  which  will  show  that  unfairness 
and  injustice  will  be  prohibited  to  both, 
but  I  am  not  prepared  to  accept  any  pro- 
posal which  will  leave  what  Ave  consider  to 
be  an  injustice  to  one  side,  and  take  away 
from  us  that  strong;  force  we  have  at  the 


Commonwealth  of 


[24  Feb.,  1898.] 


Australia  BilL 


1431 


present  time  to  counteract  that  injustice 
and  prevent  it  from  operating  against  our 
colony. 

Mr.  O'Connor. — Your  amendment  is 
the  difficulty  in  the  way  now.  If  you 
wipe  that  out  we  might  arrange  the 
matter. 

Sir  GEORGE  TURNER.  — Surely  ihe 
honorable  member  is  not  serious  in  asking 
us  to  insert  these  words.  He  cannot  be 
serious. 

Mr.  Reid. — He  does  not  do  the  joking. 
I  do  it.     He  never  made  a  joke  in  his  life. 

Sir  GEORGE  TURNER.— I  am  afraid 
that  he  has  been  rubbing  shoulders  with 
my  right  honorable  friend  too  much. 
I  do  not  know  whether  the  honorable 
member  (Mr.  O'Connor)  will  deny  the 
correctness  of  my  reading  of  this  proposal 
— that  the  effect  of  it  is  to  allow  New 
South  Wales  to  develop  the  traffic  within 
New  South  Wales,  and  to  allow  Victoria 
to  develop  the  traffic  within  Victoria. 

Mr.  O'Connor. — Hear,  hear. 

Sir  GEORGE  TURNER.— Well,  that 
is  useless  to  us.  The  effect  of  it  is  un- 
doubtedly to  take  away  everything  that 
we  have  been  fighting  for  during  the  last 
few  days,  and  the  honorable  member  can- 
not be  serious  in  asking  us  to  agree  to 
that. 

Mr.  O'Connor. — That  is  the  principle 
of  inter-state  commerce  in  America — 
that  each  state  shall  have  the  control  of 
traffic  within  its  own  boundaries.  That  is 
the  principle  which  is  laid  down  in  the 
amendment. 

Sir  GEORGE  TURNER.— But  have 
they  competing  states  where,  say,  there  is 
a  port  in  one  state  and  a  port  in  another, 
without  an  intermediate  state  ?  We  are 
peculiarly  situated  here.  The  object  is  to 
allow  the  traffic  to  get  to  the  sea-board  by 
the  cheapest  and  shortest  and  best  route, 
but  what  the  honorable  member  says  is 
that  that  must  always  be  to  Sydney,  and 
not  to  Melbourne. 

Mr.  O'Connor. — Nothing  of  the  sort. 

Sir  GEORGE  TURNER.— That  is  the 
effect  of  the  amendment.     I  do  not  think 


the  honorable  member  desires  it,  but  the 
effect  of  his  proposal  certainly  is  to  say 
that  all  the  traffic  of  New  South  Wales 
must  go  to  Sydney,  and  that  Victoria 
can  keep  her  own  traffic.  That  does  not 
suit  us. 

Mr.  Reid. — Take  the  last  words  of  the 
amendment — "traffic  between  places  with- 
in the  limits  of  the  state."  Could  it  not 
be  said  that  your  low  rates  from  Wodonga 
to  Melbourne  are  to  develop  traffic  between 
those  two  places,  although  they  extend  in 
effect  to  New  South  Wales  % 

Sir  GEORGE  TURNER.— I  do  not 
think  so.  The  bargain  is  made  by  the 
carrier.  He  makes  a  bargain  with  the 
Victorian  railways,  and  a  bargain  with 
the  squatters.  He  does  the  work  for 
one  complete  bargain,  and  any  rates 
we  might  make,  I  think,  would  un- 
doubtedly be  held  to  be  rates  to  attract 
the  traffic  from  New  South  Wales  into 
Victoria.  The*re  is  no  question,  I  think, 
that  it  would  be  so.  I  would  commend 
to  my  honorable  friend  (Mr.  O'Connor) 
the  suggestion  I  have  made.  We  are 
willing  to  meet  him  as  far  as  we  can, 
and  to  say  that  a  rate  is  not  to 
be  declared  to  be  unlawful  on  the 
ground  that  it  is  unduly  low — "if 
such  rate  is  not  unjust  to  another 
state."  We  must  have  these  low  rates 
in  our  own  colony  to  develop  our  country. 
We  want  to  develop  the  mallee,  to  develop 
the  Gippsland  district;  but  in  framing 
those  rates  we  will  be  framing  rates 
which  will  not  be  intended  to  attract  any 
of  the  trade  from  New  South  Wales. 

Mr.  Fraser. — The  present  rates  are 
unjust  to  every  one  of  the  colonies,  one 
against  the  other.  How  do  you  get  over 
that? 

Mr.  Howe. — That  is  what  we  will  have 
to  get  over. 

Sir  GEORGE  TURNER— I  will  not 
trouble  the  committee  any  longer.  As  this 
amendment  is  framed,  it  renders  absolutely 
nugatory  what  we  did  by  a  very  large 
majority,  and  after  full  consideration,  yes- 
terday,  because  it  simply   gives   to  New 
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South  Wales  the  sole  weapon,  and  takes  it 
away  from  Victoria.  Our  friends  from 
New  South  Wales  cannot  expect  us  to 
agree  to  any  such  proposal,  nor  do  I  think 
they  really  desire  us  to  do  so.  If  they 
want  anything  that  will  be  an  alteration 
of  what  was  done  yesterday,  they  must 
be  prepared  to  submit  something  which,  on 
the  face  of  it,  is  far  fairer  to  Victoria  be- 
fore they  can  ask  the  representatives  of  other 
colonies  at  the  Convention  to  agree  to  it. 
They  must  be  prepared  to  do  something 
which  is  fair  to  Victoria,  and  also  fair  to 
our  friends  in  South  Australia.  What 
they  are  doing  now  is  undoubtedly  unfair 
to  Victoria  and  unfair  to  South  Australia, 
and  it  will  leave  Victoria  to  do  something 
which  is  unjust  to  South  Australia,  be- 
cause we  could  work  our  traffic  in  such  a 
way  as  to  take  away  from  South  Australia 
traffic  which,  geographically,  ought  to  go 
there.  We  do  not  want  that  powrer,  and 
I  do  not  think  New  South  Wales  wants 
the  power  which  this  amendment  will 
undoubtedly  give  to  it.  Therefore,  as 
the  honorable  member  (Mr.  O'Connor)  ap- 
pealed to  the  Convention  to  do  what  was 
fair,  just,  and  equitable  to  New  South 
Wales,  I  would  appeal  to  the  Convention 
to  do  what  is  fair,  just,  and  equitable  to 
all  the  Australian  colonies. 

Mr.  WISE  (New  South  Wales).— I  think 
it  is  very  much  to  be  regretted  that  there 
were  not  longer  intervals  for  reflection 
between  the  suggestion  and  the  de- 
termination of  the  various  proposals  which 
the  Convention  has  been  considering 
during  the  last  two  days ;  because  it  is 
impossible  not  to  observe  that  the  Con- 
vention has  got  into  one  of  those  moods 
wrhich  deliberative  assemblies  do  somehow 
get  into  occasionally,  when  an  element  of 
discord  seems  to  come  upon  them  and  to 
confuse  the  minds  of  honorable  members, 
so  that  matters  cannot  be  looked  at  with 
that  clearness  and  tranquillity  which  ought 
to  characterize  our  deliberations.  As  there 
has  been  heat  introduced  into  the  dis- 
cussion, and  as  I  am  going  to  oppose  as 
strenuously  as  I  can  the  proposal  of  Sir 
[Sir  George  Turner. 


George  Turner,  I  would  like  at  once  to 
preface  my  remarks  by  saying  that  I  have 
the  most  complete  conviction  of  the 
honesty  of  purpose  with  which  he  moved 
his  amendment,  and  of  his  sincere  desire 
to  arrive  at  a  settlement  of  this  matter 
which  will  be  beneficial,  not  only  to  Vic- 
toria, but  to  every  part  of  the  Common- 
wealth. I  have  been  struck,  and  other 
honorable  members  must  have  been  struck 
too,  with  the  fact  that  all  through 
these  discussions  there  has  been  an 
evident  sincerity  of  purpose  on  the 
part  of  members,  and  of  delegations 
in  this  Convention,  and  in  spite  of  some 
heated  remarks  from  various  parts  of  the 
chamber — remarks  which  I  am  quite  sine 
those  who  made  them  regretted  almost 
immediately  afterwards — no  one  can  deny 
that  all  honorable  members  here  have  been 
striving,  while  not  neglecting  the  interests 
of  their  own  colony,  not  to  push  those  in- 
terests forward  unduly  to  the  disadvantage 
or  oppression  of  another  colony.  So  much 
have  I  been  impressed  with  that  tone  in  the 
Convention,  that  on  this  matter  I  have 
almost  separated  myself  from  my  colleagues 
in  my  endeavour  to  do  what  I  thought 
was  fair  to  Victoria.  I  recall  this,  not  in 
any  spirit  of  egoism,  but  in  order  to  give 
all  the  strength  and  power  that  I  can  to 
the  appeal  which  I  am  about  to  make  to 
the  committee.  When  this  matter  first 
came  up  in  Adelaide,  I  pointed  out  to  Sir 
George  Turner — I  believe  he  thought  I  had 
some  ulterior  purpose  in  doing  so — that  the 
general  clauses,  while  being  perfectly  fair  to 
New  South  Wales,  would  deprive  Victoria  of 
her  weapon  of  preferential  rates.  I  renewed 
that  observation  the  other  day,  and  my 
friends  opposite  know  that  in  private  I 
have  expressed  the  same  sentiment  to 
them,  and  have  made  suggestions  with  a 
view  of  rendering  amendments  which  they 
had  in  their  minds  more  clear  for  the  pur- 
pose of  protecting  the  interests  of  Vic- 
torian trade.  I  have  taken  this  course, 
not  because  I  think  it  is  just  that  Vic- 
toria should  have  the  Riverina  trade — I 
do    not    think    the    question   of    justice 


Commonwealth  of  [24  Feb.,  1898.] 


Australia  Bill. 


1433 


or  injustice  enters  into  it  at  all — 
I  have  taken  this  course  because,  all 
through,  we  who  have  had  to  bear  the 
brunt  of  this  federation  movement  in 
New  South  Wales,  have  insisted  that  the 
basis  of  federation  must  be  the  absolute 
acceptance  of  existing  facts.  That  is  the 
ground  on  which  we,  with  enormous  diffi- 
culty, have  persuaded  our  people  to  accept 
the  principle  of  equal  representation  i:i 
the  Senate.  We  take  the  facts  as  we  find 
them,  and  one  of  the  most  striking  facts 
about  this  matter  is  that  the  trade  of 
Riverina  is  to  a  very  large  extent  now 
passing  into  Victoria,  and  that  it  is  pass- 
ing into  Victoria  by  means  of  preferential 
rates,  which  we  may  condemn  or  approve, 
but  which  exist,  and  which  have  a  certain 
operation. 

Sir  William  Zkal. — The  Riverina  trade 
belonged  to  Victoria  twenty  years  ago. 

Mr.  WISE. — I  care  not  what  the  origin 
of  it  is.  I  take  the  fact  as  I  find  it.  I 
am  not  going  back  into  ancient  history  to 
say  who  is  to  blame.  I  find  as  a  fact  that 
there  is  this  trade  passing  over  the  Vic- 
torian railways.  I  find  as  a  fact  that  the 
railways  of  New  South  Wales  have  been 
built,  and  that  by  means  of  low  rates,  not 
preferential,  a  porti  n  of  the  trade  which 
would  otherwise  go  to  Victoria  is  taken  to 
Sydney.  I  have  done  my  best  to  get  rid 
of  that  state  of  things,  because  I  am  one 
of  those  who,  from  the  very  beginning  of 
this  Convention,  have  urged  the  federaliza- 
tion of  the  railways.  But  I  have  always 
seen — and  I  do  not  depart  from  this  posi- 
tion one  bit — that  there  is  no  middle 
course  between  taking  over  the  railways 
and  leaving  matters  as  they  are. 

Mr.  Fraser. — That  is  the  point. 

Mr.  WISE.— That  is  why  I  hope  to 
satisfy  Sir  George  Turner,  for  I  know  his 
openness  of  mind,  that  the  amendment  he 
carried  yesterday — and  which  I  do  not 
believe  would  have  been  carried  if  there 
had  been  a  longer  interval  for  reflection 
— has  completely  altered  the  situation, 
that  it  has  just  reversed  a  position  that 
seemed  to  be  advantageous  in  Adelaide, 


because,  while  keeping  to  Victoria  the 
bulk  of  the  instruments  she  uses  to  attract 
the  trade,  it  takes  every  instrument  out 
of  the  hands  of  New  South  Wales  for 
bringing  any  traffic  at  all  over  her 
lines.  In  one  sentence  I  can  show  why 
the  plausible  argument  of  "Trust  the  Fede- 
ral Parliament,  leave  them  to  interpret  the 
word  reasonable  or  the  word  unjust,"  can 
have  no  application  to  a  matter  of  this 
kind.  The  real  difficulty  is  caused,  not  by 
the  impossibility  of  deciding  between  two 
rates  which  is  reasonable  or  which  is 
unreasonable,  but  because  the  very  exist- 
ence of  some  of  the  railway  lines  is 
unreasonable. 

Mr.  Fraser. — There  are  too  many  lines. 

Mr.  WISE. — The  line  running  out  to 
Hay,  if  we  were  under  one  system,  is 
utterly  unreasonable.  You  can  put 
no  rate  on  that  line  which  an  impartial 
tribunal  will  declare  to  be  a  reasonable 
rate  to  make  the  railway  pay.  You  can 
put  no  rate  on  some  other  lines,  even  in 
Victoria,  which  an  impartial  tribunal 
will  declare  to  be  a  reasonable  rate.  If 
we  run  out  along  the  Lachlan,  say  to 
Wentworth,  as  is  proposed,  and  stop  there, 
no  rate  that  can  be  imposed  on  those  lines 
which  will  have  the  effect  of  drawing  any 
traffic  to  them  but  must  be  declared  to 
be  unjust  or  unreasonable  by  any  tribunal. 
It  is  the  essential  nature  of  the  problem 
that  you  cannot  solve  it  by  appointing  a 
tribunal  to  decide  that  point.  It  is  the 
very  existence  of  these  railway  systems 
which  creates  an  insoluble  difficulty. 

Mr.  Isaacs.  —  In  America  they  are 
allowed  to  take  into  consideration  the  fact 
of  a  rate  being  necessary  to  make  a  line 

pay. 

Mr.  WISE. — I  am  not  dealing  now  with 
that  question,  and  I  hope  my  learned 
friend  will  not  allow  me  to  conclude  with- 
out reminding  me  again  on  that  point.  I 
will  show  exactly  what  I  mean  by  a 
concrete  illustration.  A  railway  will  be 
opened  to  Walgett  in  the  course  of  a 
very  few  months.  A  railway  is  being  con- 
tinued now  along   the   Lachlan,  and   may 
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be  carried  on  to  the  junction  of  the 
Lachlan  and  the  Murrumbidgee,  at 
Oxley,  and  then  again  down  past  Bal- 
ranald  on  to  the  Murray.  I  do  not 
say  that  that  has  been  planned  at  pre- 
sent ;  but  if  our  territory  is  to  be  fully 
developed,  and  if  it  is  to  be  developed 
as  a  separate  state,  sooner  or  later  that 
would  have  to  be  done.  If  the  railways 
were  all  under  one  system  that  would 
simply  be  part  of  a  trunk  line  running 
from  north  to  south.  But  if  you  have  to 
run  the  railways  out  there  for  the  develop- 
ment of  the  territory  of  New  South  Wales, 
having  regard  to  New  South  Wales  alone, 
then  I  would  ask  honorable  members  to 
fairly  put  this  question  to  themselves: 
What  rate  can  you  impose  for  the  carri- 
age of  goods,  say,  from  Balranald,  or  from 
Oxley,  or  from  Walgett,  which  will  not  of 
necessity  be  declared  unjust  to  another 
state  or  unreasonable  1  And  for  this  rea- 
son :  That  trade  now  goes  through  Wal- 
gett, some  of  it,  down  the  Darling  to 
South  Australia.  The  trade  that  is  done 
at  Balranald  goes  partly  to  Victoria  and 
partly  to  South  Australia. 

Sir  John  Forrest. — Not  all  the  year 
round. 

Mr.  WISE. — The  moment  our  railway 
comes,  a  portion  of  that  trade  is  necessarily 
diverted,  and  who  is  to  say  whether  that 
is  unjust  to  South  Australia,  or  unjust  to 
Victoria?  Why,  sir,  the  very  men  who 
have  been  deprived  of  the  profits  of  the 
trade  which  has  been  taken  from  them. 
Now,  this  is  not  a  matter  of  politics  or  of 
policy ;  it  is  a  matter  of  hard  commercial 
business.  Is  there  any  matter  of  hard 
commercial  business  which  a  business 
man  would  hand  over  to  be  determined 
by  the  votes  of  his  two  rivals  1 

Sir  John  Forrest. — Where  are  the 
other  colonies  1 

Mr.  Trenwith. — And  where  is  New 
South  Wales  herself? 

Mr.  WISE.— That  is  the  answer  to  the 
apparently  attractive  analogy — "  Trust 
the  Federal  Parliament  for  the  distribution 
{Mr.  Wise. 


of  the  surplus."  One  deals  with  a  surplus 
as  one  deals  with  a  question  of  politics, 
according  to  certain  large  general  prin- 
ciples of  policy  affecting  the  welfare  of 
the  whole  community.  In  this  matter 
you  are  dealing  with  the  property  of  one 
state  only,  because  by  the  very  geographi- 
cal circumstances  Victoria  cannot  give 
these  low  rates — she  has  not  the  extent  of 
territory  to  do  so,  and  South  Australia 
cannot,  except  in  the  northern  district 
where  there  is  no  competition.  You 
are  really  dealing  entirely  with  the 
property  of  one  colony,  and  you  are 
handing  it  over — to  whom1?  To  a 
Parliament  in  which  the  majority  will  be 
composed  of  the  men  who  are  business 
rivals  for  the  particular  trade  which  is  in 
dispute,  and  you  are  giving  them  no  guide 
as  to  how  they  are  to  determine.  They 
are  to  pronounce,  according  to  their  own 
views,  what  is  unjust,  what  is  unreason- 
able. We  have  had  an  illustration  of 
why  that  cannot  be  done,  and  Sir  George 
Turner  will  correct  me  if  I  am  inaccurate 
in  my  facts.  The  commissioners  of  South 
Australia,  Victoria,  and  New  South  Wales 
— and  I  ask  attention  to  this  as  a  concrete 
illustration  showing  that  I  am  not  indulg- 
in  any  vague  forebodings — on  two,  if  not 
three,  occasions,  have  come  to  an  agree- 
ment as  to  what  these  rates  shall  be. 
They  have  agreed  as  to  what  is  just,  what 
is  reasonable. 

Sir  George  Turner. — Not  just  and 
reasonable  to  the  state,  but  just  and 
reasonable  to  the  railway  itself.  They 
only  dealt  with  them  from  that  stand- 
point. 

Mr.  Peacock. — From  a  purely  railway 
point  of  view. 

Mr.  WISE. — That  gives  away  the  argu- 
ment, because  it  shows  that  what  may  be 
held  to  be  just  and  reasonable  may  be  ab- 
solutely unjust  to  the  railway  system  of 
New  South  Wales,  because  it  would  really 
mean  that  what  is  just  and  reasonable, 
having  regard  to  the  railway  interests  of 
each  territory,  may  be  held  by  the  Par- 
liament to  be  unjust  and  unreasonable. 
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Sir  George  Turner. — The  Parliament 
will  prevent  anything  which  is  unjust  and 
unreasonable  to  New  South  Wales. 

Mr.  WISE. — I  am  pointing  out  that 
the  Railways  Commissioners  of  three  colo- 
nies came  to  this  decision,  and  the  Govern- 
ment of  the  day — whether  it  was  the 
Government  of  New  South  Wales  or  the 
Government  of  Victoria  is  immaterial  to 
my  argument — found  itself  unable  to 
accept  their  recommendations,  and  for 
what  reason?  Not  because  the  Govern- 
ment of  Victoria  thought  that  they  were 
unjust  or  unreasonable.  I  do  not  know 
whether  my  right  honorable  friend  was  a 
member  of  the  Government  at  that  time. 

Sir  Geohge  Turner. — I  take  the  whole 
responsibility. 

Mr.  WISE.— Why  did  the  honorable 
member  do  it  ? 

Sir  George  Turner.  —  Because  it  was 
unjust  to  the  colony  of  Victoria. 

Mr.  WISE. — I  am  not  questioning  the 
policy  of  Victoria  —  I  am  not  saying 
whether  it  is  sound  or  unsound,  for  I 
would  not  be  guilty  of  such  an  imperti- 
nence. The  honorable  member  took  that 
view  because  the  policy  of  Victoria  re- 
quired that  certain  rates  should  be 
kept  up  for  the  purpose  of  draw- 
ing certain  trade  into  Melbourne,  and 
that  is  just  from  the  Melbourne  point 
of  view.  But  does  not  that  show  the  sort 
of  considerations  which  will  influence  the 
Parliament  when  it  has  to  decide  on 
whether  a  rate  is  fair  or  reasonable  ?  In 
the  determination  of  a  question  of  this 
kind  Parliament  will  be  moved  by  purely 
business  considerations.  Why  should  we 
expect  the  business  men  of  South  Aus- 
tralia and  Victoria  to  take  any  other 
than  the  business  view  of  the  matter? 
I  leave  the  other  colonies  out,  because 
they  are  not  directly  interested,  and 
we  may  assume  that  they  will  be 
equally  divided.  What  I  am  urging  is 
that  this  is  utterly  different  from  an  ordi- 
nary matter  of  politics.  The  request  is 
to  hand  over  a  matter  of  business,  and 
to  allow  it  to  be  decided  simply  by  the 


money  interests  of  a  lot  of  merchants  in 
Adelaide  and  Melbourne,  each  looking  to 
their  own  pockets,  and  to  their  own 
pockets  only.  The  people  in  Sydney 
who  at  present  have  all  the  trade  are 
to  say — "It  is  for  you  in  Adelaide,  our 
rivals,  and  for  you  in  Melbourne,  our 
rivals,  to  decide  whether  we  shall  keep  that 
trade  or  not."  Such  a  proposition  has  only 
to  be  stated  to  be  self-condemned.  That 
is  where  there  is  no  distinction  in  Sir 
George  Turner's  amendment.  "Unjust" 
and  "unreasonable"  remain  equally  am- 
biguous terms,  equally  incapable  of  any 
such  definition  as  will  insure  that  they 
will  be  interpreted  in  a  manner  that  will 
not  do  injustice  to  the  colony  of  New 
South  Wales.  The  problem  is  insoluble 
from  its  very  nature.  It  is  insoluble,  be- 
cause the  railways  should  never  have  been 
brought  into  existence  to  be  run  as  com- 
peting systems.  There  is  only  one  way 
to  deal  with  it,  and  that  is  to  take  the 
railways  over. 

Mr.  Fraser. — And  that  cannot  be 
done. 

Mr.  WISE. — It  cannot  be  done  here, 
but  if  we  get  the  Union  I  think  it  will  be 
done  within  five  years.  No  one  would  be 
a  rash  prophet  to  assert  that.  I  will 
ask  the  Hon.  Mr.  Isaacs  to  give  me  his 
attention.  I  agree  with  the  view  I  ex- 
pressed in  Adelaide,  and  I  think  he  agrees 
with  me  too,  that  the  general  commerce 
clauses  would  prevent,  or  might  prevent, 
the  preferential  rates  charged  in  Victoria 
if  Parliament  legislated  on  the  subject. 
My  honorable  friend  (Mr.  McMillan)  asked 
why.  The  answer  is  that  clause  52,  giving 
power  to  Parliament  to  regulate  trade  and 
commerce  between  the  states,  has  been 
held  in  the  United  States  to  authorize 
Congress  to  pass  a  law  prohibiting  prefer- 
ential rates  on  the  goods  of  one  state  over 
the  goods  of  another. 

Mr.  Isaacs. — The  portion  of  the  Inter- 
State  Commerce  Commission's  report  to 
which  I  referred  previously  bears  that  ouc, 
because  it  suggests  that  Congress  should 
legislate  to  prevent  the  rate  war. 
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Mr.  WISE.— Yes  ;  but  if  I  were  a  Vic- 
torian I  would  not  run  the  risk  of  that. 
That  is  why  I  have  parted  company  with 
my  honorable  friend  (Mr.  Barton),  who 
cootended  that  the  matter  should  be  left 
under  that  general  clause.  I  did  not  think 
it  fair  then,  and  I  do  not  think  it  fair 
now.  If  we  intend  to  leave  the  railways 
as  they  are  now,  some  statement  must 
be  put  into  the  Constitution  to  that 
effect. 

Sir  George  Turner. — Would  not  that 
be  a  blot  on  the  Federal  Constitution  ? 

Mr.  WISE.— I  think  it  would. 

Mr.  Isaacs. — It  could  never  be  altered. 

Mr.  WISE.— I  think  it  could  easily  be 
altered.  And  it  would  also  be  necessary 
to  insert  a  proviso  that  the  commerce 
clause  shall  apply  so  far  as  to  prevent  any 
colony  from  using  its  railway  rates  as 
barriers.  A  clause  to  this  effect  would,  I 
think,  meet  the  case  : — 

Nothing  in  this  Act  shall  limit  the  right  of 
any  state  to  control  and  regulate  railways  upon 
its  own  territory,  provided  that  no  state  may 
charge  a  higher  rate  upon  goods  from  other 
states  than  upon  goods  of  the  same  class  moving 
within  its  own  territory. 

Mr.  Fraser. — In  the  same  direction. 

Mr.  WISE. — I  do  not  think  that  is 
necessary.  It  is  said  that  this  wrould  be  a 
blot  on  the  Constitution.  I  expressed  my 
opinion  on  that  subject  on  a  previous  oc- 
casion. But  if  we  cannot  get  union  in  its 
highest  form,  there  is  no  reason  why  we 
should  run  the  risk  of  losing  union  in  the 
form  in  which  it  is  attainable,  especially 
when  wre  are  satisfied  that  the  inevitable 
trend  of  events  is  to  compel  the  federali- 
zation of  the  railways  in  a  very  short  time. 
If  that  argument  does  not  appeal  to 
honorable  members,  let  me  point  out  howT 
much  Victoria  would  gain  at  the  expense 
of  New  South  Wales  if  an  amendment 
were  carried  in  the  form  I  have  suggested. 

Mr.  Symon.— What  you  prohibit  is 
prohibited  under  the  free-trade  clause. 

Mr.  WISE. — The  proviso  is  only  neces- 
sary because  of  the  first  part. 

Mr.  Holder.— It  forbids  what  they  do 
not  do,  and  it  allows  what  they  do. 
{Mr.   Wise. 


Mr.  WISE. — That  is  an  epigrammatic 
way  of  putting  it.  It  will  allow  the 
colonies  to  carry  on  the  inter-state  war- 
fare of  low  rates  as  at  present. 

Mr.  Fraser. — No.  At  present  they  are 
charging  lower  rates  for  goods  from  the 
other  colonies  than  for  goods  from  their 
own  colonies. 

Mr.  WISE. — The  proposal  is  to  allow 
rates  to  be  charged  in  Victoria  as  to-day 
that  are  preferential,  and  to  allow  rates  to 
be  charged  in  New  South  Wales  as  to-day 
that  are  differential,  but  which  have  the 
effect  of  giving  preference.  This  state  of 
warfare  will  continue,  with  this  great 
exception  in  favour  of  Victoria,  that  if  this 
is  carried,  the  commerce  clause  with  a 
proviso  will  apply  to  compel  New  South 
Wales  to  take  off  all  the  extra  high  rates 
now  charged  on  Victorian  goods  between 
Albury  and  Cootamundra.  Would  not 
that  be  a  substantial  gain  ] 

Mr.  Deakin.  —  And  it  would  compel 
us  to  take  off  the  extra  charges  as  against 
South  Australia. 

Mr.  WISE. — I  am  much  obliged  to  the 
honorable  member  for  that  reminder.  It 
would  be  a  gain  to  South  Australia,  be- 
cause the  extra  rates  charged,  which  are 
really  in  the  nature  of  a  barrier,  would 
have  to  be  taken  off,  both  on  the  Victorian 
and  the  New  South  Wales  railways. 

Mr.  Isaacs. — Sir  George  Turner's  amend- 
ment gives  the  same  protection  to  South 
Australia  as  that  does. 

Mr.  WISE.— That  is  the  intention  of  it, 
but  it  leaves  Parliament  to  determine 
whether  a  rate  is  unreasonable  and  unjust. 
It  would  have  that  effect,  but  it  would 
have  such  other  far-reaching  effects  that 
we  may  very  fairly  object  to  submit  our 
destinies  to  anything  so  uncertain. 

Mr.  O'Connor. — Your  suggestion  should 
take  the  place  of  Sir  George  Turner's 
clause. 

Mr.  WISE.— Yes. 

The  CHAIRMAN.— We  cannot  go 
back. 

Mr.  WISE. — It  is  a  mere  suggestion. 
I  only  want  to  emphasize  to  my  friends 
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from  South  Australia,  who  say  that  feder- 
ation will  be  of  no  use  unless  we  can  get 
rid  of  the  war  in  rates,  that  in  attempting 
to  get  too  much  they  may  lose  everything. 
I  have  never  indulged  at  any  penou  in  tl^e 
sittings  of  the  Convention  in  any  threats 
as  to  what  is  going  to  happen;  I  have 
never  attempted  to  do  more  than  present 
my  views  clearly  ;  I  have  never  used  any 
arguments  as  to  what  the  results  might  be 
in  the  other  colonies,  because  I  am  confi- 
dent that  the  good  sense  and  fair  dealing 
which  have  characterized  the  members 
of  the  Convention  from  the  beginning 
will  continue  to  the  end.  And  it  is  only 
necessary  that  we  should  state  our  views 
frankly  and  clearly  to  each  other,  to  be 
sure  that  our  different  relative  positions 
are  accurately  understood,  and  then  we 
can  be  satisfied  that  some  conclusion  will 
be  come  to  which  will  be  just  and  honor- 
able to  every  colony  alike. 

Sir  JOHN  DOWNER  (South  Australia). 
— It  appears  to  me  that  we  have  taken  a 
day  and  a  half  in  discussing  whether  we 
will  express  in  this  Bill  what  everybody 
says  we  mean.  We  had  a  most  luminous 
exposition  of  the  possibilities  of  the  trade 
and  commerce  clause  from  Mr.  O'Connor, 
in  which  he  showed  clearly  that  the  trade 
and  commerce  clause,  coupled  with  200 
years  of  American  decisions,  would  cover 
anything  that  everybody  asked. 

Mr.  Fraser. — That  is  against  private 
railways,  though. 

Sir  JOHN  DOWNER.— There  are  no 
private  intercolonial  railways  between  the 
colonies,  and  there  will  be  less  and  less 
railways  that  are  not  state  railways  in  the 
future. 

Mr.  Fraser. — And  more  difficulty  in 
consequence. 

Sir  JOHN  DOWNER.— And,  therefore, 
fewer  and  much  less  difficulties,  because 
difficulties  which  would  apply  to  private 
individuals  owning  a  railway,  as  to  the 
manner  in  which  they  should  conduct 
their  railway,  could  in  no  way  apply  to 
state  institutions. 


Mr.  Fraser. — I  look  upon  it  exactly 
the  other  way. 

Sir  JOHN  DOWNER.— I  have  con- 
sidered the  amendment  of  Sir  George 
Tamer  again  and  again,  and  I  am  endea- 
vouring to  find  out  in  what  way  it  differs 
from  the  trade  and  commerce  clause  as 
expounded  by  Mr.  O'Connor.  And  I  call 
his  attention  to  this  point,  because  I  wish 
him  to  explain  the  difference  he  sees 
between  them.  My  honorable  friend  ex- 
plained with  great  clearness,  in  a  most  able 
speech,  that  the  trade  and  commerce  clause, 
coupled  with  the  provision  for  intercolonial 
free-trade,  would  do  all  that  was  required, 
because  the  provision  relating  to  intercolo- 
nial free-trade  would  give  the  High  Court 
jurisdiction  to  prevent  anything  that  was 
contrary  to  free-trade  between  the  states, 
while  the  provision  of  the  trade  and  com- 
merce clause  would  give  the  Federal  Par- 
liament jurisdiction  to  legislate  on  the 
whole  question,  and  the  Federal  Parlia- 
ment could  pass  legislation  to  insure  what 
was  right  and  just  to  all  the  colonies,  and 
to  prevent  any  of  the  provisions  of  the 
Constitution  being  evaded.  I  would  like 
my  honorable  friend  to  explain  the  dif- 
ference between  the  trade  and  commerce 
clause  and  Sir  George  Turner's  amend- 
ment. 

Mr.  O'CONNOR  (New  South  Wales).— 
I  will  explain  now,  if  the  honorable  mem- 
ber will  permit  me  to  interpose  for  a 
moment.  The  difference  is  that  under 
the  principles  of  the  regulation  and  con- 
trol of  commerce,  as  laid  down  in  America, 
the  Commonwealth  could  not,  by  legisla- 
tion, interfere  with  any  traffic  which  was 
purely  within  the  limits  of  a  state. 
Sir  George  Turner's  amendment  gives  the 
Commonwealth  Parliament  power  to  inter- 
fere with  traffic  which  may  be  confined 
entirely  within  the  limits  of  a  state. 

Sir  George  Turner. — If  it  is  unjust. 

Mr.  SYMON  (South  Australia).— May  I 
ask,  at  this  juncture,  for  the  sake  of  in- 
formation, one  question  1  I  understand 
that  traffic  entirely  within  the  limits  of  a 
state  could  not  be  interfered  with  by  the 
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Commonwealth ;  but  do  the  American  de- 
cisions go  to  the  length  of  saying  that  the 
trade  and  commerce  clause  of  this  Bill 
would  not  enable  the  Parliament  to  inter- 
fere, by  legislation,  with  the  traffic  of  a 
state  which  becomes  inter-state  traffic,  in- 
asmuch as  the  proper  port  of  outlet — I 
mean  the  natural  port — for  that  traffic  is 
in  another  colony  1 

Mr.  O'Connor. — I  don't  think  they  do. 

Mr.  Isaacs.— I  am  afraid  they  go  very 
much  in  the  direction  Mr.  Symon  indi- 
cates. I  have  a  case  on  the  point,  which 
I  will  give  the  honorable  member  after- 
wards. 

Sir  JOHN  DOWNER.— To  resume  my 
remarks,  I  may  point  out  that  in  these 
colonies — particularly  in  the  colonies  that 
are  not  well  developed  —  a  number  of 
railways  are  constructed  which  are  never 
expected  to  pay  of  themselves,  and  which 
can  only  be  made  to  pay  in  connexion 
with  the  land.  They  are  made  to  serve 
the  purpose  of  settling  and  developing  land 
which  would  be  no  good  without  access  to 
it,  and,  on  the  other  hand,  those  railways 
would  be  no  good  without  the  land.  Neither 
would  pay  without  the  other,  but  with 
the  two  going  together,  gain  and  not  loss 
results  to  the  state.  Although  a  railway 
of  that  kind  is  not  a  paying  mercantile 
concern,  still  it  is  a  paying  concern  as  a 
means  of  developing  the  land,  and  we 
should  take  care  not  to  put  limitations  on, 
I  won't  say  the  right,  but  the  duty  of 
every  colony  to  develop  its  own  territory 
to  the  utmost  possible  extent.  But  what 
I  am  anxious  to  impress  on  the  minds  of 
honorable  members  is  that  neither  Mr. 
O'Connor's  exposition  of  the  meaning  of 
the  trade  and  commerce  clause  nor  the 
amendment  of  Sir  George  Turner  touches 
this  point  at  all.  It  appears  to  me 
that,  in  spite  of  the '  remarks  which 
Mr.  O'Connor  made  just  now,  his  exposi- 
tion of  what  would  be  the  powers  of  the 
Parliament  in  the  trade  and  commerce 
clause  is  identical  with  the  words  in- 
serted in  the  amendment  of  Sir  George 
Turner.  In  fact,  I  would  go  a  little 
[Mr.  Symon. 


further,  and  say  that  it  might  be  found 
out,  in  the  result,  that  those  words  are 
words  of  limitation,  and  not  words  of 
authority  at  all. 

Mr.  Dbakin. — Hear,  hear.  That  is  quite 
possible. 

Sir  JOHN  DOWNER.— It  maybe  that, 
in  the  trade  and  commerce  clause,  there  is 
a  power,  if  the  honorable  member's  exposi- 
tion of  it  is  right,  and  I  think  it  is,  to  pre- 
vent the  development  of  the  lands  of  a  state 
by  means  of  railways,  where  the  result  of 
their  construction,  although  highly  benefi- 
cial to  the  colony  internally,  was  to  operate 
in  a  way  prejudicial  to  some  other  colony. 
But  surely  that  is  a  proper  power,  after 
all,  for  the  Parliament  to  have.  The  first 
principle  of  federation  is  that  each  is  to 
so  use  his  own  property  as  not  to  injure 
the  property  of  his  neighbour.  That  is 
the  view  which  I  understood  Mr.  O'Connor 
took  in  his  explanation  of  the  clause, 
and  that  is  what  is  put  into  words  in 
the  amendment  of  Sir  George  Turner. 
And  why  should  it  not  be  put  into 
words  in  this  Bill  %  I  have  been  reading 
and  listening  to  the  debate  that  has  been 
going  on,  and  it  appears  to  me  that  the 
very  members  of  this  Convention  who 
believe  that  the  provisions  of  the  trade 
and  commerce  clause  are  broader  than 
anything  we  can  provide  are  yet  the  most 
strenuously  against  words  that  contain 
only  a  part  of  what  the  trade  and  com- 
merce clause  includes,  on  the  ground  that 
those  words  would  alter  the  Constitution. 
I  would  really  like  the  assistance  of  some- 
body in  getting  to  the  root  of  this  matter. 
I  say  it  in  all  good  faith.  It  appears  to 
me  that  we  have  spent  a  couple  of  days  in 
fighting,  not  as  to  what  we  mean,  but  as 
to  whether  we  should  say  it  or  not  in  this 
Constitution. 

Mr.  Deakin. — And  as  to  how  we  should 
say  it. 

Sir  JOHN  DOWNER.— And  why  should 
not  we  say  it  in  the  Constitution  ?  What 
is  the  whole  tendency  of  the  federation 
movement  1  Are  we  to  adopt  a  Consti- 
tution founded  on  general  words  which 
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require  the  support  of  a  couple  of  hundred 
years'  decisions  of  a  foreign  country  to 
explain  them  ? 

Mr.  Kingston. — And  those  decisions 
are  not  binding  on  us. 

Sir  JOHN  DOWNER.— Even  in  our 
own  colonial  legislation  we  huvc  found  it 
necessary  to  codify  our  laws.  We  codified 
the  mercantile  law  of  bills  of  sale  and 
exchange. 

Mr.  Lynb. — Does  not  Mr.  O'Connor  say 
that  Sir  George  Turner's  amendment  goes 
a  good  deal  further  than  the  inter-state 
law  of  America  ? 

Sir  JOHN  DOWNEH.— I  do  not  see 
that  it  does.  If  it  does  so,  it  would  have 
been  better  to  amend  it.  As  I  said,  we  have 
codified  our  laws  relating  to  bills  of  sale  and 
exchange  and  our  laws  relating  to  goods. 
The  whole  tendency  of  legislation  is  not 
to  cause  people  to  look  through  a  heap  of 
textbooks  to  find  out  the  law,  but  to  so 
codify  it  that  everybody  can  see  and 
understand  the  law,  and  not  have  to  pay  a 
very  high  fee  when  they  want  to  know 
the  law.  And  are  we  to  begin  this  Con- 
stitution, either  against  experience  or 
through  timidity,  by  rejecting  the  lines 
which  we  are  adopting  in  the  drafting  of 
Bills  in  our  respective  Parliaments,  in  the 
general  way  of  legislation,  and  by  trust- 
ing this  Constitution  to  an  interpretation 
which  can  be  in  no  wise  certain,  and  for 
which,  at  all  events,  we  shall  have  to  go 
to  foreign  parts?  I  will  be  obliged  if 
Mr.  O'Connor  will  explain  clearly  (because 
he  and  I,  in  regard  to  federation,  are  in 
very  great  sympathy)  in  what  way,  and  to 
what  extent,  Sir  George  Turner's  amend- 
ment differs  from  the  construction  which 
he  (Mr.  O'Connor)  places  upon  the  words 
which  give  to  the  Parliament  power  to 
legislate  with  regard  to  the  regulation  of 
trade  and  commerce. 

Mr.  O'Connor. — I  did  explain  just  now. 

Mr.  Wise. — It  would  enable  us  to  say 
the  rate  from  Walgett  to  Sydney  was 
unreasonable,  because  it  had  the  effect 
of  taking  trade  from  South  Australia. 


Sir  JOHN  DOWNER.— The  word  used 
is  "  unjust."  I  am  glad  my  honorable 
friend  interjected.  Mr.  Wise  believes  in 
the  federation  of  the  railways  as  the  only 
way  out  of  the  difficulty,  and  I  expect  most 
<>f  us  think  so,  too.  I  fancy  that  generally 
we  are  under  the  impression  that  one  of 
the  earliest  parliamentary  Acts  of  any 
consequence  will  be  the  taking  over  of  the 
railways.-  After  that  is  done,  who  will 
exercise  the  authority  ?  We  will  trust  the 
Commonwealth  then.  And  there  will  be 
just  the  same  influences  in  the  Federal 
Parliament  as  are  being  exercised  now. 

Mr.  McMillan. — The  railways  would 
be  the  property  of  the  Commonwealth. 

Sir  JOHN  DOWNER.— Of  course  they 
would.  If  we  are  going  to  do  an  injustice 
and  sacrifice  the  interest  of  one  state  to 
another,  there  is  no  reason  why  the  Fede- 
ral Parliament,  under  other  circumstances, 
should  not  do  the  same  and  a  great  deal 
more.  This  is  a  power  of  veto — not  affir- 
mative legislation,  but  the  powder  of  pre- 
venting that  which  interferes  with  trade 
and  commerce,  or  that  which  may  be  done 
in  the  interests  of  one  colony  with  injustice 
to  another.  Do  we  want  anything  else  than 
that?  There  should  be  no  difficulty  at 
all  about  the  interpretation  of  the 
words,  and  I  firmly  believe  that  any 
interpretation  put  by  the  courts  on  this 
trade  and  commerce  clause  would  be  quite 
as  broad,  and  it  might  be  broader.  In 
fact,  I  do  not  see  where  the  limitation  is. 
If  you  give  a  general  power,  that  power 
may  be  exercised  without  limitation. 

Mr.  Wise. — Only  as  regards  inter-state 
commerce. 

Sir  JOHN  DOWNER.— Exactly. 

Mr.  Wise. — Traffic  within  New  South 
Wales  is  not  inter-state  traffic. 

Sir  JOHN  DOWNER.— This  only  ap- 
plies to  inter-state  traffic. 

Mr.  Wise. — No,  it  does  not ;  Sir  George 
Turner's  amendment  goes  further. 

Sir  JOHN  DOWNER.— I  cannot  see 
any   words   which    take    the  amendment 
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further.  These  are  the  words — "  that  is 
unjust  to  another  colony." 

Mr.  Lyne.— That  interferes  with  the 
ordinary  rates  hi  New  South  Wales. 

Mr.  Wise. — It  is  the  very  existence  of 
the  railway  from  Hay  to  Narrandera  that 
is  unjust  to  Victoria. 

Sir  JOHN  DOWNER.— I  do  not  know 
the  details,  but  certainly  there  would  be 
power  under  the  Constitution  to  interfere 
with  that  railway. 

Mr.  Wise. — Or  to  recoup  us  losses  on 
expenses. 

Sir  JOHN  DOWNER.— If  it  were 
found  that  a  railway,  whether  wisely  or 
unwisely  constructed,  was  being  used,  not 
for  the  development  of  the  territory  in 
which  it  was,  and  not  for  the  legitimate 
trade,  but  for  the  purpose  of  doing  an  in- 
justice to  another  state,  where  is  the  right 
and  justice  of  a  suggestion  that  there 
should  not  be  some  power  to  interfere  1  I 
hope  no  alteration  will  be  made. 

Mr.  DOUGLAS  (Tasmania).— Before  we 
adjourn  for  luncheon,  I  think  I  am  justi- 
fied in  making  a  few  remarks  on  what  took 
place  yesterday,  and  what  has  taken  place 
here  to-day.  The  first  consideration  to  be 
given,  in  questions  of  this  character,  is  as 
regards  federation  itself.  It  is  a  strange 
position  to  assume,  for  one  colony  to 
start  by  threatening  that  the  Convention 
is  likely  to  be  broken  up  because  cer- 
tain arrangements  are  not  made  to 
agree  with  the  particular  views  of  the 
representatives  of  that  particular  colony. 
Mr.  Reid's  speech,  although  it  was 
splendid  so  far  as  the  people  of  New 
South  Wales  are  concerned,  had  not  from 
beginning  to  end  any  proper  logical  de- 
duction, and  was  most  absurd  in  many 
respects  in  regard  to  railways.  It 
appears  that  the  Riverina  country  is 
a  special  portion  of  New  South  Wales 
bordering  on  the  Murray.  Victoria 
was  more  interested  in  that  country 
years  ago  than  New  South  Wales  itself. 
Victoria  made  railways  through  the 
country  in  order  to  develop  it.  New  South 
Wales  found  that  the  trade  was  going 
[Sir  John  Downer. 


where  it  ought  to  go — to  Melbourne, 
which  is  the  natural  outlet  for  that  part 
of  Australia.  The  argument  of  Mr.  Reid 
Avas  that  it  had  cost  New  South  Wales  a 
large  sum  of  money  to  make  railways  in 
the  Riverina  district.  What  were  the 
railways  made  for?  Simply  to  take  the 
traffic  from  that  portion  of  the  country  to 
Sydney,  against  the  interests  of  the 
settlers.  There  can  be  no  doubt  about 
that.  Having  gone  so  rapidly  to  work  to 
invest  money  where  it  could  not  pay  under 
the  arrangements  made,  Mr.  Reid,  as  re- 
presenting New  South  Wales,  now  tries  to 
make  up  the  loss  under  a  federal  arrange- 
ment, which  really  ought  to  be  of  a  more 
liberal  character  than  the  preceding  one. 
The  argument  is  that  Victoria  has  put  a 
lot  of  burdens  on  the  settlers  by  charging 
duties.  These  duties  are  abominable  in 
my  eyes,  and  it  appears  that  there  are 
some  parties  who  wish  to  re-establish 
similar  abominable  duties  in  New 
South  Wales.  The  people  of  Victoria  say — 
"  Very  well,  we  will  give  you  access  to  our 
ports  by  charging  a  less  amount  of  money 
than  we  charge  people  in  our  own  district 
who  do  not  want  to  go  to  Sydney."  Are 
the  people  of  Victoria  not  justified  in 
doing  that1?  Does  such  an  action  not 
promote  trade  and  traffic  1  I  understood 
the  leader  of  the  Convention  (Mr.  Barton) 
to  be  exceedingly  careful  last  night  in  try- 
ing to  carry  out  his  views,  but  when  we 
find  him  giving  a  lecture  to  us  for  half-an- 
hour  as  to  what  we  should  do  for  New 
South  Wales,  it  is  going  too  far.  Had  I 
spoken  at  the  time  I  am  afraid  I  would 
have  spoken  with  some  heat,  and  I  am 
glad  to  have  the  opportunity  of  looking 
calmly  at  the  matter  this  morning. 
Who  could  agree  with  the  last  words 
in  the  proposal  before  the  committee? 
It  would  be  a  "dead  sell"  to  the  people 
of  Victoria  if  the  words  were  accepted.  It 
is  desired  to  make  a  law  applicable  to 
New  South  Wales  which  would  not  be 
applicable  to  Victoria. 

Mr.  Lyne. — So  far  as  New  South  Wales 
trade  is  concerned. 
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Mr.  DOUGLAS.— It  is  no  use  talking 
to  you  on  the  subject.  We  all  know  your 
position,  and  there  are  no  arguments  on 
your  side. 

The  CHAIRMAN.— I  must  ask  the 
honorable  member  to  address  the  Chair. 

Mr.  DOUGLAS.— The  honorable  mem- 
ber ought  not  to  address  me.  What  do 
the  words  "within  the  limits  of  the 
state"  mean?  Do  they  mean  to  give  a 
special  law  to  a  special  portion  of  territory 
in  the  Federation  ?  Are  we  to  agree  to 
such  a  thing  as  that  ?  This  is  a  matter 
which  does  not  affect  my  colony  at  all, 
and  therefore  I  have  a  right  to  speak  im- 
partially. The  Premier  of  New  South 
Wales  talked  in  his  usual  style  yesterday, 
and  asked  what  Tasmania  had  to  do  with 
the  matter  1  Tasmania  has  as  much  right 
to  talk  about  the  principles  of  federation 
as  the  biggest  man  in  New  South  Wales. 

Mr.  Isaacs. — That  is  what  you  are  here 
for. 

Mr.  DOUGLAS.— We  are  here  for  that 
purpose,  invited  by  the  very  gentleman  who 
turns  up  his  nose,  if  he  has  any,  and  who 
speaks  on  behalf  of  New  South  Wales. 
The  thing  is  in  a  nutshell ;  we  want  to  do 
justice  between  all  the  colonies,  and  that 
no  colony  shall  be  favoured  as  against 
another.  When  you  compare  railways 
with  rivers  it  is  a  misapplication  of  terms. 
One  you  make  yourselves,  the  other  was 
given  by  a  power  superior  to  your  own, 
and  you  have  no  right  to  deal  with  it  in  the 
way  you  have  done.  You  say  you  have 
lost  everything  ;  what  have  you  lost  ?  Up 
to  the  present  time  you  have  had  every- 
thing your  own  way,  but  now  you  say  we 
shall  have  nothing  unless  we  agree  to  all 
your  terms.  It  is  a  pity  that  the  Pre- 
mier of  New  South  Wales  did  not  start 
yesterday  on  that  principle,  and  then  we 
should  know  where  we  are.  He  now 
says — "  We  do  not  intend  to  let  you 
have  federation;  we  do  not  intend  to 
let  the  people  of  New  South  Wales  join 
the  Federation  if  you  do  not  give  us  what 
we  want."  Let  it  be  so.  We  in  Tasmania 
shall  not  suffer  if  New  South  Wales  does 
[91] 


not  join,  because  at  the  present  moment 
we  are  in  a  better  position  with  regard  to 
New  South  Wales  than  any  law  passed  by 
this  Convention  can  place  us  in,  because  we 
have  the  benefit  of  free-trade  with  New 
South  Wales,  and  a  great  benefit  it  is  to 
us.  If  federation  is  carried,  we  shall  not 
be  limited  by  the  abominable  practice  of 
this  confounded  protective  system  in  Vic- 
toria ;  we  shall  get  rid  of  that.  But  at 
present  we  have  the  benefit  of  New  South 
Wales  trade,  which  is  of  infinitely  more 
importance  to  us  than  the  trade  with 
Victoria,  with  regard  to  which  we  have 
groaned  for  years  and  years.  We  do  not 
intend  to  be  placed  under  the  heel  o£ 
any  community,  barring  our  own.  We 
shall  be  willing  to  join  the  Federation 
upon  fair  terms,  but  we  are  not  to  be  put 
under  the  heel  of  New  South  Wales,  Vic- 
toria, or  any  other  colony.  We  are 
endeavouring  to  do  what  is  fair,  right, 
and  just  between  the  colonies,  according- 
to  practical  common  sense.  But,  because 
we  do  not  agree  with  the  representatives 
of  New  South  Wales,  we  are  told  that  we 
are  not  honest  men.  That  is  the  sum  and 
substance  of  the  arguments  used.  I  hope 
we  shall  endeavour  to  bring  this  matter  to, 
a  close  by  dealing  with  it  in  the  same  way- 
as  we  have  dealt  with  other  questions; 
that  is,  what  is  good  for  one  is  good  for 
another,  and  what  is  bad  for  one  is  bad 
for  another.  We  have  tried  to  get  federa- 
tion over  and  over  again,  and  we  have 
never  succeeded,  and  I  am  afraid,  judging 
by  appearances,  that  we  are  not  likely  to 
succeed  on  this  occasion.  It  appears  to 
me  that  we  were  nearer  to  federation  in 
1891  than  we  are  to-day.  The  gentleman 
who  upset  everything  then  is  the  leader 
here  to-day,  and  when  he  again  threatens 
the  abrogation  of  federation  we  ought  to 
look  at  the  matter  with  some  degree  of 
suspicion  1 

Mr.  Deakin. — I  suppose  the  honorable 
member  does  not  refer  to  the  leader  of  the 
Convention1? 

Mr.  DOUGLAS.— No.  I  apologize  to 
Mr.  Barton  if  he  thinks  that  I  threw  any 
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reflections  upon  him.  I  think  he  has 
taken  a  noble  part  in  these  proceedings. 
Last  night,  when  he  was  overwhelmed  by 
the  position  of  New  South  Wales,  I  felt 
inclined  to  think  that  I  ought  to  have  less 
confidence  in  him ;  but  he  has  taken  a 
most  independent  honest  straightforward 
part  in  our  deliberations,  and  all  the 
colonies  ought  to  be  grateful  to  him  for  it. 
Mr.  McMILLAN  (New  South  Wales).— 
I  think  the  very  honest  and  direct  expres- 
sions of  opinion  by  Mr.  Douglas  will  be 
considered  by  all  of  us  to  be  a  healthy 
breeze  in  this  Convention,  which  ought  to 
bring  us  back  to  our  true  relationships  to 
each  other.  Although  the  clause  proposed 
by  Sir  George  Turner  has  been  passed,  I 
think  we  cannot  get  away  from  the  fact 
that,  if  there  could  still  be  some  clause 
drawn  up  which  would  prevent  this  aggre- 
gation of  absurdities,  it  would  be  far 
better,  even  at  this  stage,  to  try  and 
see  if  such  a  clause  cannot  be  con- 
structed. I  think  the  wisest  remark 
passed  to-day  with  regard  to  this  dis- 
cussion is  delay.  It  is  one  of  those  questions 
pre-eminently  which  we  have  had  before 
us  in  which  a  further  delay,  not  necessarily 
interfering  with  the  progress  of  business, 
would  be  very  beneficial  on  all  hands.  We 
have  had  the  ablest  lawyers  in  this  Con- 
vention trying  to  solve  what  seems  to  be  an 
absolute  conundrum.  If  I  understand  the 
exact  position,  it  is  this  :  That  we  want  to 
put  in  something  which  will  give  more 
definiteness  to  a  certain  phase  of  sub- 
section (1),  clause  52 ;  and  at  the  same 
time  we  do  not  want  to  put  anything  into 
that  declaratory  clause  which  will  be  an 
actual  injustice  to  present  interests.  Of 
course,  I  have  no  legal  ability,  but,  as  in 
one  or  two  other  cases  when  we  have  tried 
and  abandoned  certain  clauses,  it  seems 
we  are  trying  to  do  a  something  of  which 
no  human  intellect  is  capable.  How- 
ever, I  do  think  that  the  proposal 
of  Mr.  Wise  comes  as  near  to  what  is 
wanted  as  any  proposal  which  we  have 
yet  heard.  It  seems  to  me  it  would  be 
better,  by  a  little  delay,  and  by  a  certain 
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mode  of  procedure  which  we  have  had  be- 
fore, to  go  back  upon  Sir  George  Turner's 
clause,  and,  if  necessary,  introduce  this 
proposal  by  Mr.  Wise,  or  some  other 
clause  which  goes  nearer  to  our  purpose 
than  anything  we  have  had  yet,  because, 
after  all,  what  have  we  been  struggling  to 
do1?  Let-  us  be  honest.  We  have  been 
struggling  to  put  in  a  direct  negative 
of  a  previous  clause.  But  the  reason 
we  have  tried  to  do  that  absurdity  in  a 
great  instrument  like  this,  which  ought 
to  be  perfect  in  all  its  parts,  is  that  we 
of  New  South  Wales  believe  that  this 
matter  is  so  essential  to  the  success 
of  federation,  and  that  our  position  is 
made  so  peculiar  by  the  work  of  the 
other  day,  that  it  is  still  necessary,  by  all 
means,  before  we  part  to  see  if  we  cannot 
get  over  the  difficulty  in  another  way.  I 
shall  not  take  the  responsibility  of  doing 
anything,  because  I  hold  no  official  posi- 
tion here,  but  I  think  it  would  be  better 
on  the  whole  that  this  clause  drawn  up  by 
Mr.  Wise  should  be  accepted,  because  it 
really  seems  to  have  a  grip  of  the  thing 
and  to  be  absolutely  fair  in  its  con- 
sequences. It  would  be  well  to  close 
this  discussion,  say  at  lunch  time,  and 
go  on  with  it  again  in  a  couple  of  days, 
after  we  have  finished  the  question  of 
debts  and  other  things  connected  with  the 
financial  clauses.  I  have  not  referred  to 
this  matter  before,  but  I  deprecate  any 
of  these  extreme  expressions  of  opinion, 
these  threats,  these  things  which  might 
be  well  enough  in  a  local  Parliament 
when,  perhaps,  I  am  opposing  my  honor- 
able friend  (Mr.  Lyne),  but  which,  I 
think,  are  entirely  out  of  place  in  a 
Convention  where  we  meet,  not  with 
any  party,  not  with  any  section,  but 
on  purely  national  and  patriotic  grounds 
as  arbitrators,  as  negotiators,  to  put 
before  the  people  a  Commonwealth 
Bill  which  shall  be  fair  to  the  whole  of 
this  great  continent.  Therefore,  I  say, 
having  no  official  position  here,  I  do  not 
intend  to  move  anything,  but  I  would 
commend  this  to  honorable  members  who, 
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like  myself,  are  very  much  in  earnest, 
that  whatever  we  do  on  the  final  vote  of 
this  Convention,  every  man  should  be 
prepared  to  subscribe  his  name  to  a 
document,  if  necessary,  stating  that  he  is 
prepared  to  go  before  the  people  of  his 
own  colony  as  a  great  propagator  of  the 
scheme  of  federation. 

Mr.  GRANT  (Tasmania). — I  rise  to  see  if 
it  is  not  possible  that  the  conflicting  opinions 
of  honorable  members  may  in  some  way  be 
moulded  into  harmony.  We  have  had  ex- 
treme speeches  from  one  side  and  from  the 
other,  because  all  who  have  spoken  have 
not  been  so  temperate  as  the  honorable 
gentleman  who  last  addressed  the  Chair. 
To  my  mind,  the  difficulty  is  absolutely  in- 
soluble. It  was  stated  in  Adelaide  to  be 
so,  and  those  who  have  given  attention 
to  the  matter  consider  it  so  now.  The 
trouble  is  that  both  parties  are  trying  to 
take  advantage  of  each  other,  and  neither 
will  give  way.  There  cannot  be  a  shadow 
of  a  doubt  that  the  attitude  of  Victoria 
in  regard  to  New  South  Wales  is  most 
unfriendly.  She  is  trying  to  attract  traffic 
across  the  borders  from  railways  which 
were  constructed  at  great  expense  to  the 
people  of  New  South  Wales.  On  the  other 
hand,  there  can  be  no  doubt  that  the  New 
South  Wales  railway  rates  have  not  been 
framed  solely  and  wholly  to  encourage  the 
development  of  the  resources  of  the  colony. 
They  have  been  made  preferential  with  a 
view  to  drawing  traffic  to  Sydney.  This 
being  the  position  of  affairs,  there  is  appa- 
rently only  one  course  open  to  us,  and  that 
is  to  let  the  two  parties  go  on  fighting. 
The  amendment  of  the  Premier  of  Victoria 
was,  I  think,  conceived  in  a  truly  fair 
and  reasonable  spirit  in  order  to  emphasize 
and  to  give  special  application  to  the 
provisions  of  clause  89,  which  are  intended 
to  secure  freedom  of  trade  and  intercourse 
between  the  colonies.  Were  it  not  that 
the  representatives  of  New  South  Wales 
feel  so  sore  in  regard  to  these  preferential 
rates,  which  they  call  differential  rates,  I 
have  no  doubt  that  they  would  be  willing 
to  accept  the  amendment ;  but  they  are 


not  prepared  to  give  up  what  little  advan- 
tage they  think  they  get  by  charging  ex- 
cessively low  rates  over  long  distances, 
although  they  gain  almost  nothing  by  the 
freight.  I  cannot  think  that  Victoria,  on 
the  other  hand,  gains  very  much  by  her 
system  when  the  large  discounts  which 
are  given  upon  the  carriage  of  the  Riverina 
produce  are  taken  into  consideration.  In 
addressing  the  Convention  upon  the  matter 
generally,  I  stated  that  there  could  be  no 
doubt  in  the  mind  of  every  fair-dealing  man 
that  each  state  was  entitled  to  be  allowed 
to  develop  its  resources  in  any  fair  and 
reasonable  way  it  thought  fit.  I  do  not 
think  any  one  could  deny  to  New  South 
Wales  the  right  to  develop  her  resources  by 
charging  fail-  and  reasonable  rates  for  local 
traffic.  I  think  that  that  right  should  be 
continued  to  New  South  Wales  absolutely; 
not  the  right  to  do  injustice  to  Victoria, 
but  the  right  to  do  the  best  for  her  own 
country  and  her  own  producers.  To  my 
mind  the  development  of  the  country  and 
the  making  the  best  of  its  resources  for 
commercial  purposes  is  of  more  import- 
ance than  the  gaining  of  a  few  pounds, 
by  attempts  to  take  advantage  of  an- 
other state.  In  regard  to  the  man- 
agement of  both  rivers  and  railways 
the  development  of  the  country  which 
they  serve  should  be  the  first  considera- 
tion. Although  I  feel  that  New  South 
Wales  has  not  dealt  with  these  matters 
in  a  liberal  spirit,  I  would  not  be  a  party 
to  deprive  that  colony  of  any  opportunity 
to  develop  its  resources  in  a  fair  and 
reasonable  manner.  To  meet  the  case, 
I  have  drafted  the  following  amendment, 
which  I  now  beg  to  move  : — 

That  after  the  word  "Constitution,"  in  Mr. 
O'Connor's  amendment,  the  following  words 
be  inserted — "  Such  laws  shall  not  have  the 
effect  of  preventing  the  development  of  the 
internal  resources  of  any  state." 

I  do  not  think  the  Convention  should  take 
any  action  that  would  prevent  the  develop- 
ment of  the  internal  resources  of  any  colony. 
Sir  George  Turner. — The  Federal  Par- 
liament  would   not  interfere   with    rates 
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which  were  intended  simply  to  develop 
the  resources  of  a  colony. 

Mr.  Wise. — If  the  Federal  Parliament 
did  its  duty,  some  of  these  railways 
would  be  shut  up. 

Sir  George  Turner. — We  had  better, 
perhaps,  pass  no  provision  at  all,  and  let 
New  South  Wales  dictate  the  terms  of 
the  union. 

Mr.  Peacock. — We  might  ask  the  repre- 
sentatives of  New  South  Wales  to  draft  a 
Constitution  for  us. 

Mr.  Kingston.  —  Why  did  they  not 
bring  it  with  them  1 

Mr.  GRANT.— The  railways  and  the 
rivers  are  the  chief  factors  in  the  develop- 
ment of  the  resources  of  a  country,  and  I 
do  not  think  there  should  be  any  inter- 
ference when  they  are  being  managed 
with  that  object.  I  submit  the  amend- 
ment in  the  hope  that  it  will  be  considered 
by  the  parties  as  a  fair  compromise. 

Mr.  LYNE  (New  South  Wales).— I  ask 
myself,  and  I  am  sure  the  majority  of 
honorable  members  will  ask  themselves, 
whether  it  is  possible  to  say  anything  new 
upon  this  subject.  We  have  listened  to 
arguments  from  the  best  legal  minds  in 
one  direction  and  counter  arguments  from 
other  legal  minds,  and  these  speeches  have 
succeeded,  as  they  usually  do,  in  placing 
us  in  such  a  position  that  we  cannot  tell 
exactly  where  we  are.  I  think  that  a  plain 
statement  of  the  facts  should  have  greater 
weight  with  the  Convention,  as  it  will  with 
the  public  outside,  than  the  very  keen  argu- 
ment used  by  lawyers  on  one  side  and 
another.  I  must  thank  my  honorable  friend 
(Mr.  McMillan)  for  his  little  lecture  upon  the 
use  of  language  here,  though  I  have  heard 
him  when  excited  use  extremely  strong 
expressions.  However,  he  is  not  usually 
excited.  If  the  proper  course  had  been 
taken  when  the  Convention  met  in  Ade- 
laide, words  would  have  been  used  by 
honorable  members  to  express  their  mean- 
ing, not  to  cloak  them.  It  would  have 
been  better  to  have  had  a  little  plain 
speaking,  such  as  we  have  had  during  the 
last  two  days,  when  the  question  first 
[Mr.  Grant. 


arose  for  discussion.  We  have  been  fight- 
ing and  talking  round  this  question  for 
the  last  twelve  months,  and  it  is  now 
suggested  by  some  honorable  members 
that  we  should  have  a  further  adjourn- 
ment, so  that  we  might  see  if  it  would  not 
be  possible  to  settle  it  satisfactorily  six 
or  twelve  months  hence. 

Mr.  Barton. — We  are  not  going  to  do 
that. 

Mr.  LYNE.— I  hope  not.  I  have  not 
heard  an  expression  of  opinion  from  the 
leader  of  the  Convention  on  the  subject 
before,  but  I  hope  we  are  not  going  to 
adjourn.  Whatever  Bill  we  are  going  to 
frame  should  be  framed  before  the  ter- 
mination of  this  particular  session  of  the 
Convention. 

Mr.  Barton. — Unquestionably. 

Mr.  LYNE. — I  think  we  should  have 
arrived  at  a  conclusion  quicker  if  we  had 
dealt  with  the  question  from  the  first 
exactly  as  we  are  dealing  with  it  now 
The  fight  was  bound  to  come.  I  saw  it 
looming  in  the  distance.  I  saw  that  we 
were  bound  to  have  this  fighting  before  we 
got  to  the  end,  and  that  we  must  know  the 
result  of  the  battle  before  the  Bill  could  be 
finally  framed.  I  was  more  pleased  than  I 
can  express  with  the  speech  delivered  last 
evening  by  the  leader  of  this  Convention. 

Sir  John  Forrest. — You  were  singular 
in  that  respect. 

Mr.  LYNE.— I  do  not  think  so.  Though 
I  have  heard  this  morning  some  honorable 
members  objecting  to  the  terms  of  the 
speech,  yet  I  think  the  terms  were  as 
strong  and  as  conciliatory  as  it  was  pos- 
sible to  have  them  consistent  one  with  the 
other.  The  speech  showed  to  me  what  a 
strong  feeling  the  leader  of  the  Conven- 
tion must  have,  wishing,  as  we  all  know  he 
does  so  strongly,  to  pass  a  Bill  which  will 
be  acceptable  to  the  people  of  all  the 
colonies,  and  especially  New  South  Wales. 

Mr.  McMillan. — I  do  not  think  that 
any  one  has  been  referring  to  the  leader 
of  the  Convention. 

Mr.  LYNE. — We  have  had  one  lecture 
from  Mr.  McMillan  to-day,  and  I  do  not 
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want  to  hear  another.  I  have  said  no- 
thing derogatory  to  the  leader,  having  only 
expressed  my  appreciation  of  what  he  said 
yesterday,  and  I  have  said  that  because  I 
have  heard  some  honorable  members  of 
this  Convention,  notably  that  stalwart 
young  man  from  Tasmania  (Mr.  Douglas), 
making  some  very  strong  remarks  con- 
cerning it. 

Mr.  Barton. — He  made  no  attack  upon 
me. 

Mr.  LYNE. — He  made  an  attack  upon 
the  tone  of  the  speech,  not  an  attack 
upon  Mr.  Barton  personally.  I  repeat,  it 
showed  what  a  very  strong  feeling  Mr. 
Barton  and  the  New  South  Wales  dele- 
gates have  upon  the  subject,  and  I,  for 
one,  feel  that  it  is  of  such  a  crucial 
character  that  upon  it  almost  hangs  the 
acceptance  or  rejection  of  the  measure 
which  will  be  framed  by  this  Convention. 
That  being  so,  I  will  try  again  to  empha- 
size the  difference  between  Mr.  O'Connor's 
explanation  of  the  law  as  it  has  been  in- 
terpreted in  America  and  this  proposal. 
I  understood  the  honorable  gentleman 
to  explain  that  the  American  law 
does  not  interfere  with  the  manage- 
ment and  arrangement  of  rates  which 
affect  the  internal  traffic  of  a  state 
within  its  own  boundaries,  but  those 
interpretations  and  decisions  do  affect  the 
railways  if  they  impose  a  rate  which 
affects  inter-state  traffic.  The  proposal  of 
Sir  George  Turner  which  has  been  adopted 
affects  the  internal  arrangement  of  the 
state  of  New  South  Wales  whether  that 
state  touches  Victoria  or  goes  near  the 
Victorian  border  or  not.  That  seems  to 
me  to  be  the  entire  difference.  If  you 
leave  us  alone,  and  leave  us  to  carry  on 
our  railways  without  putting  on  rates  to 
fight  Victoria — we  do  not  want  that — we 
shall  be  satisfied.  And  let  me  say  this  : 
That  it  was  Victoria  that  first  instituted 
these  differential  rates. 

Mr.  Isaacs. — That  is  a  mistake. 

Mr.  LYNE. — I  know  that  it  was  so. 
The  first  wool  that  I  ever  sent  down  to 
Melbourne  I  carried  from  near  Albury  by 


special  arrangement  with  the  Victorian 
railways  as  against  New  South  Wales,  and 
that  was  in  the  year  1876. 

Mr.  Symon. — What  is  the  use  of  going 
into  those  matters  of  ancient  history? 

Mr.  Kingston. — Let  the  dead  past  bury 
its  dead. 

Mr.  Barton. — It  was  about  the  year 
1876  that  this  system  began. 

Mr.  LYNE.— I  have  referred  to  this 
because  it  has  been  said  that  New  South 
Wales  instituted  the  warfare.  It  was 
nothing  of  the  kind,  and  we  do  not  wish 
to  continue  it,  but  we  do  not  want  New 
South  Wales  to  be  seriously  injured  by  the 
proposed  insertion  of  Sir  George  Turner's 
amendment,  which  will  injure  our  railways 
to  a  very  great  extent.  All  we  want  to 
do  is  to  be  left  to  impose  legitimate  rates 
on  our  distant  railways.  It  is  not  for  the 
short  distance  railways  that  we  require 
them,  but  for  the  long-distance  railways. 
It  is  differential  rates  of  a  legitimate 
character,  not  preferential  rates,  that  we 
want  to  impose.  There  is  one  thing 
which  I  ask  the  Victorians  to  consider 
which  is  of  great  importance,  and  that  is 
that  the  preferential  rate,  which  is  the 
fighting  rate  put  on  the  New  South  Wales 
railways  now,  is  put  on  because  the  Vic- 
torian fighting  rate  is  there.  We  are 
putting  on  a  high  rate  from  a  certain 
point  in  New  South  Wales,  but  New  South 
Wales  is  prepared  to  do  away  with  that 
altogether.  If  Victoria  cannot  compete 
with  New  South  Wales  in  Riverina  when 
we  apply  our  own  rates — not  prefer- 
ential rates  of  any  character — to  goods 
which  would  otherwise  come  to  the  Vic- 
torian railways,  surely  she  ought  to  be 
able  to  do  so.  The  geographical  advan- 
tage which  she  has  in  Riverina,  that  dis- 
trict being  nearer  to  Melbourne  than  to 
Sydney,  favours  Victoria  in  regard  to  com- 
petition. In  respect  to  the  preferential 
rates  of  high  character  that  have  been 
referred  to,  the  simple  matter  is  that  we 
have  to  deal  specially  with  our  railway 
line  from  Sydney  to  Bourke — and  I  would 
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ask  Mr.  Douglas  to  pay  attention  to  this — 
although  that  line  does  not  come  into  com- 
petition with  any  of  the  other  colonies  or 
with  any  line  in  Victoria;  but  in  conse- 
quence of  the  Victorian  preferential  rates, 
and  of  the  low  rate  of  freight  on  the  River 
Darling  to  South  Australia,  we  have  had 
to  make  a  specially  low  rate  in  order  to 
bring  our  produce  from  Bourke  to  Sydney. 

Mr.  Douglas. — No  one  objects  to  that. 

Mr.  LYNE.  — Yes,  the  South  Aus- 
tralians and  Victorians  object  to  it. 

Mr.  Deakin. — No. 

Mr.  LYNE. — I  have  seen  correspon- 
dence in  reference  to  it. 

Mr.  Gordon. — It  is  not  objected  to 
unless  it  is  unjust  to  the  other  colonies. 

Mr.  LYNE. —  What  is  unjust  to  the 
other  colonies?  We  had  a  great  fight 
over  the  river  question.  The  real  bottom 
of  the  discussion  was  that,  owing  to  the 
low  freight  rates  on  the  River  Murray  for 
a  distance  extending  over  1,200  miles, 
from  Wentworth  to  Bourke  or  Walgett,  the 
railway  from  Sydney  to  Bourke  could  not 
compete  unless  we  put  on  a  preferential  rate. 
Are  we  to  be  so  handicapped  that  we  can- 
not put  on  a  preferential  rate,  supposing 
that  there  is  a  differential  rate  on  the 
Murray  from  Walgett  to  Bourke  right 
down  to  South  Australia  I 

Mr.  Douglas. — Where  does  the  handi- 
cap come  in  if  the  settler  gets  his  produce 
to  market  cheaper  ? 

Mr.  LYNE. — I  am  putting  this  case  to 
show  the  effect  of  railway  competition  at 
the  present  moment.  This  proposal  of 
Sir  George  Turner  will  have  the  effect  of 
preventing  New  South  Wales  having  that 
preferential  rate.  But  it  has  put  on  a 
preferential  rate  to  prevent  the  carriage 
of  the  produce  on  the  Murray.  This  amend- 
ment proposes  to  take  away  the  power  of 
New  South  Wales  to  put  on  that  pre- 
ferential rate,  and  to  allow  the  whole  of 
the  produce  of  the  Murray  to  go  down  to 
South  Australia. 

Mr.  Douglas.— What  harm  if  it  does  1 

Mr.  LYNE. — I  appeal  to  my  honorable 
friend's  sense  of  fair  play,  whether  it  is  a 
[Mr.  Lyne. 


|  fair  tiling  to  allow  that  to  exist  under  this 
Constitution  ? 

Mr.  Douglas. — Decidedly.  The  object 
of  federation  is  to  make  us  all  one,  but 
you  want  to  make  us  all  six. 

Mr.  LYNE. — No,  the  honorable  mem- 
ber wants  to  make  federation  all  Tas- 
mania. If,  as  the  honorable  gentleman 
says,  the  object  of  federation  is  to  make 
us  all  one,  then  why  should  one  have  a 
cheap  rate  from  Walgett  down  to  Ade- 
laide—so cheap  that  it  is  absolutely  im- 
possible to  obtain  the  goods  for  the  rail- 
way, which  is  only  about  a  fourth  of  the 
distance  from  Walgett  to  Sydney. 

Mr.  Symon. — But  it  is  a  good  thing  for 
your  citizens. 

Mr.  LYNE. — It  is  not,  except  for  very 
few  of  them. 

Mr.  Symon.—  Well,  a  few. 

Mr.  LYNE. — There  are  a  few  large 
stations  up  there. 

Mr.  Kingston. — Is  it  not  good  for  your 
settlers  ? 

Mr.  LYNE. — Here  are  the  Victorians  at 
the  present  time,  and  the  Convention,  by 
the  vote  of  the  majority  yesterday,  saying 
to  us — "  Though  you  are  in  this  position 
you  shall  not  put  a  rate  on  your  railways 
which  can  compete  with  the  water  rate  to 
South  Australia."  With  all  the  expressions 
of  desiring  to  do  justice,  and  only  justice, 
I  say  that  is  unjust  and  unfair. 

Mr.  Douglas. — But  there  is  no  water 
in  the  river. 

Mr.  LYNE. — When  there  is  water  in 
the  Murray  that  is  the  result.  I  know 
something  about  this  matter.  I  remember 
that  on  one  occasion  the  merchants  of 
Adelaide  sent  their  travellers  to  Wil- 
cannia,  Bourke,  and  Walgett,  and  offered 
a  rate  of  £2  12s.  a  ton  less  than  we  were 
charging  from  Bourke  to  Sydney — a  rate 
which  was  absolutely  ruinous  to  us  in  every 
respect.  And  if  we  had  continued  as  we 
were  doing,  we  would  have  been  running 
our  railways  at  an  absolute  loss.  It 
would  mean  the  ruination  of  the  whole  of 
our  railways  if  you  allowed  this  condition 
of  things  to  remain. 
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Mr.  Kingston. — Is  that  in  reference  to 
the  river  ? 

Mr.  LYNE. — It  is  in  reference  to  the 
river  and  to  the  GG  per  cent,  discount 
which  is  given  by  Victoria,  and  which 
extends  all  over  that  country.  I  venture 
to  think,  and  I  am  sure  the  good  judg- 
ment of  the  Convention— of  the  majority, 
at  any  rate — will  see  that  a  colony  like 
New  South  Wales  is  not  likely  to  accept 
quietly  a  decision  of  that  kind. 

Mr.  Henry. — Do  you  want  that  state 
of  things  to  continue'? 

Mr.  LYNE. — I  do  not,  but  that  state  of 
things  will  continue  or  else  New  South 
Wales  will  lose  the  whole  of  her  trade  in 
that  country  if  you  allow  the  proposition 
which  was  carried  yesterday  to  remain  as 
it  is.  It  will  prevent  us  in  New  South 
Wales  from  putting  on  what  is  known  as 
an  ordinary  long-distance  rate.  It  will  pre- 
vent us  from  using  our  own  judgment  and 
putting  on  the  long-distance  development 
rate  we  have  been  using,  not  intending  to 
compete  with  any  of  the  colonies,  but 
purely  for  the  purpose  of  developing  our 
own  territory. 

Mr.  Symon. — But  you  threatened  a 
good  deal  as  to  the  Broken  Hill  traffic, 
you  know. 

Mr.  LYNE. — No,  that  does  not  affect 
the  Broken  Hill  traffic  at  all. 

Mr.  Symon. — It  was   intended  to  do  so. 

Mr.  LYNE.— No,  it  never  was.  The 
honorable  member  is  quite  wrong  in  say- 
ing that. 

Mr.  Symon. — I  am  glad  to  hear  that. 

.Mr.  LYNE. — I  think  the  railway  to 
Bourke  was  opened  before  Broken  Hill 
was  discovered. 

Mr.  Symon. — I  mean  the  continuation 
which  is  being  built  to  Broken  Hill. 

Mr.  LYNE. — There  is  no  railway  being 
built  to  Broken  Hill.  There  is  a  railway 
built  to  Cobar,  which  is,  I  think,  200  or 
250  miles  from  Broken  Hill.  The  ques- 
tion of  Broken  Hill  never  entered  into 
any  of  the  considerations  I  am  referring  to. 
We  desire  not  to  continue  these  fighting 
rates.  I  interjected,  in  consequence  of  what 


Sir  George  Turner  said,  that  if  Victoria 
continues  these  fighting  rates,  the  responsi- 
bility will  be  thrown  on  New  South  Wales 
to  meet  them,  and  New  South  Wales  can 
meet  them.  It  is  not  a  proper  thing  for 
a  Federation  to  have  to  continue  that  state 
of  things.  But  if  you  still  allow  the 
colony  of  Victoria  to  put  on  her  preferen- 
tial rates  right  over  the  large  area 
of  the  western  districts  of  New  South 
Wales,  then  you  must  expect  this  fighting 
condition  to  continue.  I  do  not  want 
that. 

Mr.  Kingston. — How  do  you  propose  to 
stop  it  ? 

Mr.  LYNE. — Either  the  amendment 
moved  by  Mr.  Barton  or  the  amendment 
suggested  by  Mr.  Grant  will  stop  it.  But, 
so  long  as  we  arc  only  permitted  to  put  on 
the  ordinary  long-distance  rates,  then  Vic- 
toria will  not  be  allowed  to  put  on  a 
specially  low  rate  to  go  through  the 
interior  of  our  territory,  right  from  our 
southern  to  our  northern  border.  That 
is  all  we  ask. 

Mr.  Douglas. — Can  Victoria  interfere 
with  your  internal  trade  1 

Mr.  LYNE. — She  does ;  and  under  the 
proposition  which  has  been  carried  she 
can  interfere  with  our  internal  trade.  I 
know  that  she  does  attempt  to  interfere, 
and  gets  a  good  deal  of  trade.  The  honor- 
able gentleman  has  only  to  look  at  the 
m  ips  which  have  been  submitted  to  the 
Convention,  to  see  at  a  glance  from  the 
colouring  thereon  the  effect  of  the 
condition  of  things  which  exists.  The 
Railways  Commissioners  of  three  colo- 
nies have  more  than  once  met  and 
agreed  to  a  business  commercial  rate 
over  the  whole  of  their  railways.  But 
what  do  we  hud  immediately  that  takes 
place — and  I  conceive  it  would  probably 
be  the  decision  of  the  Inter  State  Com- 
mission if  such  a  body  were  appointed  ?  I 
think  you  may  reasonably  say  that  the 
commissioners  understand  the  question  of 
commercial  relations  as  well  as,  or  better 
than,  any  one  else,  and  an  Inter-State 
Commission  would  probably  do  as  much  as 
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the  commissioners  have  been  doing  up  to 
the  present  time.  We  find  that  immediately 
an  agreement  has  been  come  to  by  the  com- 
missioners, the  Government  of  Victoria  step 
in  and  say — "  No,  that  rate  would  prevent 
us  from  carrying  out  our  preferential  rate 
system  in  New  South  Wales,  and  getting 
a  lot  of  the  trade  of  Riverina  and  of  the 
Darling  River."  More  than  once— I  think 
twice —  the  Government  of  Victoria  have 
stopped  any  equitable  arrangement  which 
has  been  proposed  by  the  Railways  Com- 
missioners of  each  colony.  That  must 
impress  my  honorable  friend  (Mr.  Douglas) 
with  the  injustice  of  the  state  of  things 
which  exists.  The  right  honorable  mem- 
ber (Sir  George  Turner),  I  think  very 
unjustly  and  very  unwisely,  said  that  cor- 
ruption had  been  imputed  to  certain  mem- 
bers who  voted  yesterday.  The  word 
"  corruption  "  was  never  used. 

Mr.  Gordon. — The  word  "  tainted  "  was 
used. 

Mr.  LYNE. — No,  that  word  was  used 
by  the  Premier  of  New  South  Wales  in  a 
different  sense  from  that  in  which  it  was 
construed.  I  understood  him  to  say  that 
the  Parliament  to  which  this  matter  was 
to  be  referred  might  be  a  tainted  tribunal, 
but  that  did  not  refer  to  this  Convention 
in  any  possible  shape  or  form. 

Mr.  Barton. — It  only  had  reference  to 
the  Federal  Parliament. 

Mr.  LYNE. — It  only  had  reference  to 
the  Federal  Parliament.  I  think  Sir 
George  Turner  was  wrong  and  unjust 
when  he  said  that  accusations  of  cor- 
ruption had  been  made  against  members 
who  joined  together  and  voted  to  carry 
the  proposition  which  was  carried  yester- 
day. 

Mr.  Barton. — It  was  a  mere  misunder- 
standing on  the  part  of  Sir  George.  He 
misunderstood  what  Mr.  Reid  said. 

Mr.  Kingston. — I  do  not  think  he  said 
it. 

Mr.    LYNE.— I    think    he    said    that 

corrupt  motives  or  corruption  had  been 

imputed   to   the  representatives  of  South 

Australia,  Tasmania,    and   Victoria,    who 
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voted  yesterday  for  the  proposition.  I  do 
not  think  that  any  one  here  imputes  any 
such  motive  to  those  honorable  members. 
I  should  be  exceedingly  sorry  to  allow  any 
impulsive  expression  of  mine  to  be  inter- 
preted in  that  way,  because  I  do  not  think 
that  there  is  any  corruption  at  all.  What 
I  said  at  Adelaide — and  I  am  sure  I  am 
justified  in  saying  it  now — was  that  this 
Convention  is  really  the  condition  of 
things  which  will  take  place  under  equal 
state  representation. 

\_The  Chairman  left  the  chair  at  one 
o'clock  p.m.  The  committee  resumed  at  five 
minutes  past  two  o'clock  p.m.] 

Mr.  LYNE. — When  the  adjournment 
intercepted  my  remarks,  I  was  speaking  in 
reference  to  this  Convention  being  much 
the  same  as  we  might  expect  under 
equal  representation  in  the  Senate  in 
the  Federal  Parliament.  In  that  re- 
spect I  indorse  the  remarks  which  I 
heard  made  by  one  or  two  speakers — 
that  this  debate  and  the  voting  on  this 
question,  as  on  some  others,  is  an  object- 
lesson,  and  must  be  an  object-lesson,  to 
New  South  Wales  as  well  as  to  the  other 
colonies.  Some  honorable  member  (I  think 
Mr.  Douglas)  said  that  Tasmania  had  no 
interest  in  this  question.  South  Australia 
has,  Victoria  has,  Western  Australia  has 
none,  and  by  the  equal  representation  in 
this  Convention  the  combination  of  these 
states  is  enabled  to  carry  a  proposition  of 
this  kind,  which  we  conceive  at  any  rate 
—we  may  be  wrong,  but  I  do  not  think 
so — is  detrimental  to  the  interests  of  New 
South  Wales.  Now,  sir,  I  have  always, 
as  you  know,  opposed  the  principle  of 
equal  state  representation. 

The 'CHAIRMAN. — Does  the  honorable 
member  think  he  is  in  order  in  discussing 
the  question  of  equal  state  representation 
now  1 

Mr.  LYNE. — I  think  I  am  in  order 
in  referring  to  it  in  the  way  I  am 
doing,  because  I  only  make  that  remark 
as  a  forerunner  to  another  which  I  am 
about  to  make,  and  that  is  that  I  do  not 
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think  New  South  Wales  would  be  so 
strongly  opposed  to  leaving  this  matter 
altogether  to  the  Federal  Parliament,  were 
it  not  for  equal  state  representation.  If 
there  was  proportionate  representation, 
J  think  that  would  have  a  very  consider- 
able effect  on  the  minds  of  the  people  of 
New  South  Wales. 

Sir  George  Turner. — Equal  represen- 
tation is  only  to  be  in  the  Senate. 

Mr.  LYNE. — I  am  aware  of  that.  But, 
supposing  this  matter  comes  before  the 
Federal  Parliament,  under  the  honorable 
member's  clause  as  it  is  now,  what  is  the 
result  ?  It  is  dealt  with  in  the  House  of 
Representatives,  but  it  cannot  become  law 
until  it  passes  the  Senate,  and,  therefore, 
the  Senate  has  full  power  to  deal  with  the 
matter,  just  in  the  same  way  as  we  are 
dealing  with  it  now. 

Sir  John  Forrest. — The  other  states 
Mould  be  impartial ;  not  having  any  in- 
terest in  the  matter. 

Mr.  LYNE. — I  am  not  quite  sure  that 
they  would  be. 

Mr.  Wise. — It  might  be  the  impar- 
tiality of  ignorance  of  the  conditions. 

Mr.  LYNE. — However  impartial  Wes- 
tern Australia  is  now,  or  however  impar- 
tial Tasmania  may  be  now,  I  think  Sir 
John  Forrest  must  recognise  this  :  That  in 
the  Federal  Parliament  we  shall  not  have 
representatives  elected  altogether  in  the 
way  the  representatives  have  been  elected  to 
this  Convention.  We  will,  perhaps,  have  in 
the  first  federal  election  a  very  severe 
party  fight,  perhaps  in  every  state,  and 
those  party  elements  will  be  brought  very 
prominently  forward  in  the  first  Federal 
Parliament,  so  that  the  calm  deliberations 
which  usually  take  place  in  this  Conven- 
tion may  not  be  found  to  take  place  in 
the  Federal  Parliament — even  in  that  high, 
august,  and  powerful  body  which  the  Sen- 
ate is  to  be.  I  am  now  directing  atten- 
tion to  what  has  taken  place  in 
this,  Convention  so  far.  A  decision  has 
been  carried  in  favour  of  Sir  George 
Turner's    clause    by    the     votes    of    the 


smaller  states.  However  honestly  those 
votes  may  have  been  given,  the  result  will 
certainly  appear  to  the  public  to  be  the 
result  of  a  combination  of  smaller  num- 
bers and  smaller  states  against  the  state 
that  is  most  interested. 

Sir  George  Turner. — Even  some  of 
my  own  colleagues  voted  against  me. 

Mr.  LYNE. — I  am  not  quite  sure 
but  that  one  or  two  of  my  colleagues 
voted  against  us,  but  they  were  in  a 
very  great  minority.  This  only  shows 
that  there  was  a  very  great  divergence  of 
opinion. 

Sir  John  Forrest. — It  shows  that  there 
was  no  combination. 

Mr.  LYNE. — Perhaps  combination  is 
hardly  the  right  word  to  use,  but  there 
was  in  the  minds  of  the  majority  who 
voted  against  New  South  Wales  a  mis- 
conception of  the  existing  state  of  things. 
It  hf  s  been  admitted  by  many  honorable 
members  that  this  is  a  matter  that  affects 
Victoria  and  New  South  Wales  principally. 
South  Australia  conies  in  almost  inciden- 
tally. It  is  not  concerned  in  the  matter 
to  the  same  extent  as  Victoria.  This 
is  not,  therefore,  a  question  which  should 
be  delegated  to  a  Parliament  that  may, 
and  that  will  be,  in  my  opinion,  composed 
of  very  strong  party  elements.  One  of 
the  first  duties  of  that  Parliament  will 
be  to  deal  with  the  question,  and  we  know- 
how  much  heat  it  has  caused  even  in  the 
calm  deliberations  of  this  Convention.  My 
honorable  friend  (Mr.  Wise)  said  it  was 
with  great  difficulty  that  he  and  others 
had  persuaded  New  South  Wales  to  agree 
to  equal  state  representation.  With  an 
object-lesson  like  this  before  us,  the  diffi- 
culty will  be  intensified,  but  I  venture  to 
differ  from  the  honorable  member.  I  do 
not  think  that  the  people  of  New  South 
Wales,  excepting  through  their  dele- 
gates in  the  Convention,  have  agreed 
to  equal  state  representation.  To 
show  how  strong  the  feeling  is  between 
Victoria  and  New  South  Wales,  I  may 
meution  that  Victoria  is  helping  to  build 
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the  bridges  that  span  the  River  Murray 
at  various  points  on  the  Victorian  and 
New  South  Wales  borders.  Wherever 
Victoria  is  erecting  these  bridges  it  refuses 
to  employ  New  South  Wales  workmen. 

Sir  George  Turner. — There  is  no  dis- 
crimination exercised.  The  contractor 
employs  anybody  he  likes. 

Mr.  LYNE. — Whether  it  was  done  at  the 
instance  of  the  Victorian  Government  or 
not,  I  do  not  know,  but  the  contractor  did 
refuse  to  employ  New  South  Wales  work- 
men, and  representations  were  made  on 
the  subject.  I  mention  this  to  show  the 
feeling  that  exists  at  the  present  time,  and 
-which  has  had  its  origin  to  a  large  extent, 
if  not  wholly,  in  the  fight  which  has  taken 
place  to  secure  the  traffic  from  New  South 
Wales. 

Sir  George  Turner. — Are  we  so  in- 
fernally mean  that  because  there  is  a  fight 
between  us  we  will  not  employ  any  of 
your  men  at  6s.  or  7s.  a  day  ? 

Mr.  LYNE. — You  do  not  employ  them. 
Everybody  knows  that  I  am  in  favour  of 
a  protectionist  policy.  I  have  nothing 
to  say  now  against  the  fiscal  policy  of 
New  South  Wales.  My  object  here  is  to 
try  and  secure  intercolonial  free-trade. 
However  much  I  may  approve  of  the  Vic- 
torian protectionist  policy,  or  a  portion  of 
it,  I  say  that  we  were  compelled  to  con- 
struct certain  of  our  railways  in  con- 
sequence of  the  Tariff  on  the  Victorian 
border.  We  had  to  give  our  people  in 
the  south  and  south-western  parts  of  New 
South  Wales  facilities  to  enable  them  to 
get  their  produce  to  market.  If  we  had 
not  done  this  they  would  have  had  only 
one  course  open  to  them — to  send  their 
goods  in  bond  through  Victoria. 

Sir  George  Turner. — The  main  thing 
we  take  is  your  wool.  We  have  no  duty 
on  wool. 

Mr.  LYNE. — Y"ou  attempt  to  take  a 
great  many  other  things.  I  recognise 
that  the  preferential  rates  that  are  imposed 
are  of  great  advantage  to  the  settlers  in 
the  Riverina.  Their  produce  is  carried  to 
[Mr.  Lyne. 


Melbourne  or  Sydney  much  more  cheaply 
than  would  otherwise  be  the  case. 

Mr.  Higgins. — These  rates  are  a  burden 
on  those  living  nearer  to  Sydney. 

Mr.  LYNE. — Incidentally  they  may  be. 
If  the  rates  on  the  extreme  extensions 
were  not  so  low,  it  might  be  possible  to 
reduce  the  rates  over  the  shorter  distances. 
Taking  the  whole  railway  system,  it  is, 
according  to  the  commissioners,  paying 
interest  on  the  money  invested.  We 
have  to  give  some  little  advantage  to 
those  settlers  who,  from  the  nature  of 
their  work,  are  compelled  to  live  so  far 
away  from  our  metropolis.  That  is 
what  we  are  attempting  to  do,  and  what 
Victoria  is  trying  to  prevent  us  from  doing. 
As  I  said  before,  we  are  prepared  to  take 
off  the  high  preferential  rates  which  pre- 
clude trade  from  going  to  Victoria.  That 
would  be  a  great  gain  to  Victoria.  We 
are  willing  to  allow  produce  to  be  carried 
on  the  Victorian  railways  at  the  rate  we 
charge  on  our  own  railways.  What  more 
can  Victoria  desire  1  Surely  it  is  not  in- 
tended that  the  war  of  tariffs  shall  con- 
tinue. Sir  George  Turner  said  he  was  pre- 
pared to  carry  on  the  fight.  If  so,  we  must 
be  prepared  to  carry  on  the  fight  also,  but 
it  would  be  better  in  the  interests  of  all 
the  parties  if  we  could  agree  to  some 
arrangement  that  would  put  an  end  to 
this  war  of  tariffs.  It  must  not,  however, 
be  an  arrangement  that  places  New  South 
Wales  at  a  disadvantage  in  comparison 
with  other  colonies  in  regard  to  her  own 
trade.  We  ask  for  the  right  not  to  impose 
high  rates,  but  to  impose  developmental 
rates,  throughout  the  whole  of  our  borders. 
But  we  do  not  wish  to  do  that  in  such  a 
way  as  to  interfere  unduly  with  trade  in 
Victoria  or  Queensland. 

Sir  George  Turner. — Do  I  understand 
the  honorable  member  to  say  that  we 
impose  differential  rates  to  attract  from 
New  South  Wales  produce  other  than 
wool  1 

Mr.  LYNE. — I  believe  that  is  so. 

Sir  George  Turner. — What  other  pro- 
duce % 
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Mr.  LYNE. — I  have  not  the  rate  sheet 
before  me,  but  I  think  there  are  many 
other  articles  on  which  special  rates  are 
charged.  There  is,  for  instance,  a  special 
rate  on  stock.  The  whole  object  of  the 
tight,  so  far  as  Victoria  is  concerned,  has 
been  to  secure  the  traffic  from  lliverina 
and  the  sending  of  supplies  from  Mel- 
bourne into  liiverina. 

Sir  George  Turner. — Hear,  hear. 

Mr.  LYNE. — Yes,  there  is  no  question 
about  that.  The  New  South  Wales  dele- 
gates have  gone  further  than  one  could 
have  expected  in  the  offer  they  have  made. 
If  Victoria  does  not  accept  some  reason- 
able proposal,  what  is  to  be  the  result? 
There  is  really  no  half-way  house.  We 
must  either  be  able  to  deal  with  our  trade 
in  our  own  way,  not. for  the  purpose  of  in- 
juring Victoria,  but  simply  with  a  view  to 
the  development  of  our  own  country,  or 
else  the  Federal  Government  must  take 
over  both  the  railways  and  the  debts  and 
throw  the  whole  thing  into  one  pool. 
Now,  Mr.  Grant  gave  notice  of  an  amend- 
ment, just  before  I  rose  to  speak,  in  which 
he  foreshadowed  his  ideas,  and,  without 
following  the  wording  of  that  amendment, 
it  seems  to  me  to  be  fair  in  its  incidence 
and  to  meet  the  case,  if  proper  words 
were  put  in,  that  New  South  Wales 
requires  to  be  met.  Now,  I  have  repre- 
sented the  border  district,  almost  from 
the  head  of  the  Murray  right  down  to  the 
Albury  district,  for  the  last  eighteen  years, 
so  I  surely  know  something  of  the  feeling 
of  the  people  there.  And  I  can  tell  this 
Convention  that  the  feeling  of  the  people 
there  is  to  get,  if  they  possibly  can,  the 
ordinary  rates  in  both  cases.  1  do  not 
think  that  they  want  a  preferential  rate, 
such  as  is  given  in  Victoria  at  present.  I 
believe  that  they  would  be  quite  satisfied 
if  they  could  get  the  ordinary  rate  to  Mel- 
bourne, without  any  preferential  incidence, 
and  the  ordinary  rate  to  Sydney,  that 
being  what  we  know  as  the  long-distance 
rate.  Now,  I  do  not  desire  to  occupy 
undue  time  over  this  matter,  because  it 
has  been  debated  for  a  very  long  while, 


but  I  felt  that  it  was  my  duty  to  explain 
the  practical  appearance  of  the  thing  to 
my  mind.  Not  having  a  legal  training, 
I  cannot  go  into  the  intricacies  of  the 
matter  as  lawyers  do,  but  I  feel  that  New 
South  Wales  has  gone  a  great  deal  further 
than  she  could  have  been  expected  to  go, 
and  I  am  not  sure  whether  her  represen- 
tatives in  this  Convention  have  not  gone 
further  than  our  people  will  agree  to,  in 
making  the  offer  that  has  been  made. 

Sir  George  Turner. — Which  offer  do 
you  refer  to  ? 

Mr.  LYNE. — I  refer  to  the  offer  to  take 
off  our  high  preferential  rates,  which  pre- 
vent goods  coming  to  Melbourne. 

Sir  George  Turner. — But  you  have 
got  to  do  that  under  a  provision  of  this 
Bill ;  you  cannot  help  yourselves. 

Mr.  LYNE. — If  that  provision  has  that 
effect  on  this  matter  it  should  have  the 
same  effect  on  everything  else.  But  you 
are  putting  something  of  a  declaratory 
nature  in  the  Bill  which  directs  the 
Parliament  to  go  a  great  deal  further, 
and  if,  as  Sir  George  Turner  says,  New 
South  Wales  cannot  put  her  high  pre- 
ferential rates  on  goods  going  towards 
Melbourne  without  this  clause,  owing  to  a 
provision  in  this  Bill,  then  why  not  leave 
the  whole  Bill  without  this  clause  1  It  is 
our  duty  to  try,  in  the  interests  of  the 
cause  which  we  have  met  here  to  serve, 
to  frame  a  Bill  which  will  be  acceptable  to 
all  the  colonies,  and  we  have  now  to  seek 
some  solution  of  this  difficulty  which  will 
be  accepted  by  all  the  colonies.  But  un- 
less it  is  of  a  very  reasonable  character, 
our  solution  of  this  difficulty  will  not  be 
accepted  by  the  people  of  New  South 
Wal 

Mr.  Dobson. — Do  you  support  Mr. 
Wise's  amendment  ? 

Mr.  LYNE.— I  think,  judging  from 
hearing  it  read,  that  it  is  a  fairly  good 
amendment,  but  I  should  not  like  to  say 
that  1  will  support  it  without  having  time 
to  consider  it  carefully.  Still,  it  seems  to 
me  to  be  a  fair  proposal,  and,  as  at  present 
advised,  I  feel  inclined  to  support  it. 
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Sir  George  Turner. — Mr.  Wise's  object 
is  to  let  us  go  on  fighting. 

Mr.  LYNE.— Well,  I  do  not  want  that ; 
but  if  we  cannot  get  a  solution  of  the  diffi- 
culty which  is  deemed  fair  to  New  South 
Wales,  I  am  afraid  there  is  no  other  course 
open  to  us. 

Mr.  Dobson. — How  would  Mr.  Wise's 
amendment  work  as  regards  the  Riverina 
traffic  ? 

Mr.  LYNE. — As  I  said  before,  I  have 
not  read  the  amendment,  and  therefore  I 
cannot  give  an  illustration  of  that  kind. 
Sir  George  Turner  says  its  effect  will  be  to 
let  the  war  of  railway  tariffs  go  on  as  at 
present,  but  I  do  not  think  that  that  is  a 
wise  thing. 

Mr.  Dobson. — But  cannot  you  give  us 
your  reading  of  Mr.  Wise's  amendment  ? 

Mr.  LYNE. — I  repeat  that  I  have  not 
had  an  opportunity  of  reading  Mr.  Wise's 
amendment,  and,  therefore,  I  do  not  know 
exactly  to  wThat  extent  it  goes  ;  but  my 
desire  is,  and,  I  think,  the  effect  of  Mr. 
Grant's  amendment  will  be,  to  enable  New 
South  Wales  to  put  differential  rates — 
developing  rates— on  goods  carried  to  the 
extremity  of  our  colony,  but  not  preferen- 
tial rates,  either  to  prevent  goods  going 
to  Melbourne,  or  to  unduly  draw  goods 
to  Sydney.  That  is  what  I  desire  to 
see,  and  that,  I  think,  will  be  the  effect 
of  Mr.  Wise's  and  of  Mr.  Grant's  amend- 
ments. They  are  both  of  the  same  nature 
as  far  as  Victoria  and  New  South  Wales 
are  concerned. 

Mr.  SYMON  (South  Australia).— We 
are  now  considering  an  amendment  with 
a  view  of  putting  an  end  to  discrimina- 
tions, but  I  think  we  shall  soon  have  to 
discover  an  amendment  to  put  an  end  to 
recriminations. 

Sir  George  Turner.— Oh,  no;  we  are 
all  in  good  temper. 

Mr.  Barton. — Mr.  Lyne's  speech  was 
quite  good-tempered. 

Mr.  SYMON.— But  I  think  we  should 
confine  ourselves  to  the  particular  amend- 
ment under  discussion,  rather  than  go  back 
to  the  more  or  less  dark  and  troublous  times 
[Mr.  Lyne. 


with  a  view  of  arriving  at  a  conclusion  as 
to  who  is  responsible  for  the  unfortunate 
state  of  things  that  has  arisen — unfor- 
tunate as  far  as  regards  the  difficulties  of 
the  solution.  My  honorable  friend  also 
reproached  Mr.  McMillan  for  what  he 
called  his  lecture  on  the  heated  language 
that  has  been  more  or  less  indulged 
in  in  this  Convention.  Now,  I  think 
that  Mr.  McMillan  is  not  to  be  re- 
proached for  those  remarks  of  his,  but 
to  be  very  greatly  commended.  I  am 
sure  that  I  and  many  other  honorable 
members  feel  very  greatly  embarrassed 
when  we  hear  arguments  pointed  by  state- 
ments to  the  effect  that  it  is  better  to 
break  up  the  Convention,  or  that  the 
Convention  had  better  break  up,  or 
statements  that  such-and-such  a  par- 
ticular colony  cannot  possibly  join  the 
Federation.  I  think  that  before  wre 
make  use  of  language  of  that  kind,  we 
ought  to  wait  until  we  absolutely  fail  to 
come  to  some  arrangement  in  the  course 
of  the  negotiations,  and  until  the  dire 
necessity  exists  for  our  contemplating  any- 
thing of  the  kind.  There  is  no  one  in  this 
Convention  who  has  a  higher  esteem  for 
our  honorable  leader  (Mr.  Barton)  than  I 
have,  or  who  places  a  higher  value  upon 
his  great  services  to  this  Convention, 
and  to  the  great  cause  in  wrhich  we  are 
engaged,  but  I  confess  I  did  feel  a  sense  of 
pain  last  evening  when  I  listened  to  the 
language,  the  warm  language,  in  which  he 
indulged  at  the  close  of  the  sitting. 

Mr.  Holder. — It  is  warm  weather,  you 
knowr. 

Mr.  SYMON. — I  quite  agree  that  our 
honorable  leader  did  not  use  that  language 
with  any  view  of  infusing  temper  into  our 
discussions,  but  I  must  confess  that  warm 
language  of  that  kind,  delivered  in  that 
manner,  has  not  the  effect  of  creating  a 
more  salutary  frame  of  mind  amongst  us, 
but  it  has  rather  the  tendency  to  create 
a  kind  of  bitterness  of  heart. 

Mr.  Dobson. — But  why  refer  to  all  this? 

Mr.  SYMON. — I  do  refer  to  it,  because 
I  wish  to  express   once   for  all — I   have 
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never  said  that  before — my  sincere  Eope 
that  language  of  that  kind  may  not  be 
used  on  any  future  occasion.  It  is  not 
argument;  it  is  simply  a  tendency  to 
which  I  have  ventured  to  call  attention, 
and  I,  for  one,  feel  that  we  shall  much 
better  and  much  more  effectually  advance 
the  cause  in  which  we  are  engaged  if  we 
act  upon  the  belief  which  appeals  to  us 
all  that  we  are  here,  not  as  an  ordinary 
deliberative  assembly  struggling  for  vic- 
tory or  for  the  loaves  and  fishes  on  one 
side  rather  than  on  the  other,  but  with  a 
view  of  arriving  by  negotiation  at  a  fair 
solution  of  these  difficult  problems.  I 
also  feel  that  we  are  entitled  to  consider 
the  earnest  suggestions  made  by  the  repre- 
sentatives of  other  colonies  which  are 
perhaps  not  so  deeply  interested  in  the 
question  as  those  of  Victoria  or  New  South 
Wales.  Whether  we  are  more  likely  to  be 
fair  or  not,  we  are  here  with  the  intention 
and  determination  of  bringing  to  bear  the 
best  of  our  intelligence,  and  arriving  at, 
what  we  desire  to  be,  a  just  and  honest 
conclusion.  No  honorable  member, 
whether  his  colony  be  directly  in- 
terested or  not,  should  be  reproached 
for  any  vote  he  may  give.  Such  votes 
must  be  set  down  to  their  desire  to  arrive 
at  a  fair  result.  We  appreciate  the  diffi- 
culties of  the  situation,  and  the  difficulty 
is  in  framing  a  form  of  words  proper  and 
worthy  to  be  inserted  in  the  Constitution 
— words  that  will  reconcile  the  conflicting 
interests  of  New  South  Wales  and  Vic- 
toria. That  is  the  problem  set  us.  There 
is  one  effectual  way  of  solving  the  trouble, 
and  that  is,  to  federalize  the  railways.  The 
danger  that  New  South  Wales  apprehends 
in  this  amendment  of  Sir  George  Turner  is 
that  it  would  have  the  effect  of  federalizing 
the  railways 

An  Honorable  Member. — To  federaliz- 
ing the  profits,  but  not  the  losses. 

Mr.  SYMON.  — If  that  were  the 
only  objection  to  the  federalization  of 
the  railways,  I  think  it  will  be  seen 
that  that  federalization  and  control  is 
only  with  a  view  to  protecting  the  interests 


of  every  citizen  of  the  Commonwealth. 
If  I  thought  that  Sir  George  Turner's 
amendment  tended  in  the  direction  of 
federalizing  the  railways,  I  should  not 
have  been  found  voting  against  it.  It 
seems  to  me  there  is  no  middle  course 
other  than  to  insert  in  the  Constitution 
practically  a  railway  tariff"  between  New 
South  Wales  and  Victoria. 

An  Honorable  Member. — You  cannot. 

Mr.  SYMON. — Of  course  you  cannot; 
it  is  utterly  impossible.  The  difficulty  of 
the  position  is  that,  on  the  one  hand,  we  are 
trying  to  avoid  anything  like  the  federaliz- 
ing of  the  railways,  and,  on  the  other 
hand,  trying  to  accomplish  the  same  pur- 
pose. That  may  be  accomplished  by  some 
other  form  of  words,  but  both  desires  seem 
perfectly  impracticable.  Victoria  wants 
the  right  to  charge  preferential  rates.      ^ 

Mr.  Deakin. — Preferential  reductions. 

Mr.  SYMON. — My  honorable  friend 
says  "preferential reductions."  In  saying 
preferential  rates,  I  am  using  the  expres- 
sion that  has  been  used  hitherto.  The  word 
really  ought  to  be  "concessions."  The  result 
would  be  to  give  concessions  to  the  trade 
of  New  South  Wales,  or  any  portion  of 
New  South  Wales,  to  Victorian  ports. 
That  is  really  the  essence  of  the  whole 
question.  I  do  not  reproach — and  I  do 
not  suppose  anybody  would — Victoria  for 
taking  such  a  course.  Whilst  Victoria  is 
seeking  by  this  method  to  benefit  her 
traders  and  her  ports,  she  is,  at  the  same 
time,  conferring  advantages  on  the  pro- 
ducer in  the  particular  portion  of  New 
South  Wales  which  that  producer  would 
not  otherwise  possess.  The  Victorian 
representatives,  whilst  admitting  that 
position,  say  they  are  willing  to  leave 
the  whole  matter  to  the  control  and 
settlement  of  the  Federal  Parliament. 
That  is  a  position  to  which,  if  it  could  be 
accomplished,  I  would  give  my  entire 
assent.  There  seems  to  be  nothing  fairer 
than  that  the  difference  which  may  exist 
in  regard  to  those  railway  rates  should 
be  left  to  a  body  which  has  the  care  of 
the    interests    of    every    citizen    of    the 
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Commonwealth.  For  my  part,  so  confident 
am  I  that  the  Federal  Parliament  would 
seek  to  do  justice,  if  a  form  of  words  could 
be  provided  that  would  leave  the  exact 
matter  in  dispute  to  the  Federal  Par- 
liament, so  as  not  to  leave  too  much 
scope,  I  would  support  it.  That  is  the 
first  solution  of  the  subject.  On  the  other 
hand,  Victoria  says,  and  says  very  pro- 
perly— "  Whilst  we  wish  to  preserve  these 
preferential  rates,  we  object  to  what  New 
South  Wales  calls  preferential,  or  long- 
distance, or  development  rates,  by  which 
she  may  checkmate  us  in  securing  that 
trade  or  divert  the  traffic  for  her  own  pur- 
poses." If  New  South  Wales  did  follow 
the  course  of  having  these  differential 
rates  so  as  to  checkmate  the  preferen- 
tial rates  of  Victoria,  the  Victorian  con- 
cessions might  go  on  increasing  until 
we  arrived,  on  the  one  side  or  the  other, 
at  the  point  of  railway  financial  exhaus- 
tion. How  are  \vre  to  bring  these  two 
things  together?  New  South  Wales  says 
she  wants  to  retain  her  differential  rates. 
She  objects  to  leave  that  matter  to  the 
Federal  Parliament,  because  she  regards 
that  as  handing  over  to  the  Federal  Parlia- 
ment, without  the  federalization  of  the  rail- 
ways, the  control  and  management  of  the 
internal  affairs  of  the  state.  The  only 
result  that  is  sought  to  be  brought  about 
is  that  suggested  by  Mr.  Wise's  amend- 
ment. New  South  Wales,  it  appears,  does 
not  object  to  Victoria  going  on  as  now,  so 
long  as  New  South  Wales  is  also  allowed 
to  go  on  as  now. 

Mr.  Wise. — We  make  a  further  con- 
cession. We  actually  give  up  the  right 
to  charge  an  extra  rate  between  Coota- 
mundra  and  Victoria,  which  we  are  charg- 
ing now.     That  is  about  £10,000  a  year. 

Sir  George  Turner. — That  is  wiped 
out  by  the  Constitution. 

Mr.  Wise. — Exactly;  we  are  prepared 
to  do  it. 

Sir  George  Turner. — Exactly  ;  so  are 
we. 

Mr.  SYMON.— Then  that  is  already 
laid  down  by  the  Constitution.  I  do  not 
[Mr.  Symon. 


really  understand  what  the  object  of  our 
having  inserted  clause  89  is,  unless  it  is  to 
prohibit,  not  only  a  barrier  to  free  inter- 
change by  means  of  customs  duties,  but  a 
barrier  by  means  of  high  railway  tariffs. 

Mr.  Higgins. — It  is  like  a  magnet  draw- 
ing trade,  instead  of  obstructing  trade. 

Mr.  SYMON.— The  intention  is  said 
to  be  to  prevent  the  imposition  of 
high  rates  on  goods  going  from  other 
states  to  the  state  which  has,  and 
is  intended  to  have,  under  the  amend- 
ment, the  control  and  regulation  of 
its  own  railways.  It  seems  to  me,  in  the 
first  place,  we  are  putting  in  this  amend- 
ment, which  substantially  includes  in  a 
form  of  words  Mr.  Dobson's  suggestion,  a 
declaration  in  the  Constitution  that  the 
existing  war  of  railway  rates  is  to  con- 
tinue. 

Mr.  Wise. — No,  because  each  state  will 
have  it  in  its  power  to  make  any  sur- 
render it  pleases,  and  can  always  surrender 
its  rights. 

Mr.  SYMON. — Of  course  they  can  do 
that  at  any  time,  and  so  they  can  at  this 
moment. 

Mr.  Wise. — We  cannot  agree  on  the 
terms  now. 

Mr.  SYMON. — No,  and  there  is  nothing 
in  the  Constitution  to  impose  any  terms ; 
it  is  only  postponing  the  evil  day  and 
perpetuating  an  evil  which,  if  we  intend 
to  do  away  with  it,  we  should  do  so  now, 
once  and  for  all.  If  we  are  to  lay  down 
any  principle  in  the  Constitution  it  is  a 
principle  which  will  get  over  this  difficulty 
which  has  arisen,  and  the  strife  arising 
out  of  this  competition  in  connexion  with 
our  railways.  If  my  friends  from  Vic- 
toria are  agreeable  to  accept  the  amend- 
ment, the  matter  is  one  which  so  deeply 
concerns  the  two  colonies,  I  shall  consent 
to  anything  that  has  any  essence  of  fair- 
ness and  equality  about  it;  but  I  object 
to  putting  in  this  Constitution  what  is  tan- 
tamount to  a  declaration  that  the  railway 
strife  which  everybody  has  been  deploring 
for  a  whole  week  shall  continue  so  long  as 
the  two  rival  states  please. 
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Ah\  Wise. — Does  my  honorable  friend 
think  that  the  general  commerce  clause 
would  allow  Victoria  or  allow  us  to  con- 
tinue our  differential  rates,  while  it  would 
prevent  Victoria  from  having  her  prefer- 
ential rates  1 

Mr.  SYMON.— I  do  not;  I  do  not 
agree  with  my  honorable  friend's  view  of 
the  law. 

Mr.  Wise. — If  you  can  satisfy  Vic- 
toria on  that  point  we  will  be  quite  con- 
tent. 

Mr.  SYMON.— I  will  come  to  that  in 
a  moment.  No  one  can  possibly  have  a 
higher  appreciation  of  my  honorable 
friend's  desire,  which  is  the  desire  of  all 
of  us  in  this  matter,  than  I  have. 

Mr.  Peacock. — He  is  the  reasonable 
man  of  the  New  South  Wales  delegation. 

Mr.  SYMON.— He  is  entitled  to  be  de- 
scribed as  one  of  the  reasonable  men,  but 
I  will  not  discriminate.  We  do  not  want 
any  discriminating  Tariffs. 

Mr.  Barton. — No  preferences. 

Mr.  SYMON.— We  all  admit  that  there 
is  no  fairer  man  in  this  Convention  than 
Mr.  Wise,  or  one  more  inspired  with  the 
sentiment  of  bringing  about  a  conclusion 
of  our  labours  satisfactory  on  all  grounds 
of  justice  to  all  parties.  Therefore,  in 
making  the  remarks  I  have,  I  did  not  want 
to  depreciate  in  any  way  the  effort  he  has 
made  in  this  amendment  to  arrive  at  a 
solution.  It  seems  that,  after  a  week  em- 
ployed in  convincing  each  other  of  what,  I 
dare  say,  we  were  convinced  of  before, 
that  these  competing  Tariffs,  preferential 
rates,  and  so  on,  are  highly  undesirable, 
it  is  wrong  to  place  in  the  Constitu- 
tion a  declaration  that  the  same  state  of 
things  is  to  continue  until  the  states 
themselves  on  their  own  motion  choose  to 
alter  it.  I  should  like  to  see  some  provi- 
sion which  would  leave  the  matter  in  some 
way  or  other,  under  the  restrictions  I  have 
already  briefly  indicated,  to  the  Federal 
Parliament.  I  will  appeal  to  my  honor- 
able friends  from  New  South  Wales  to  say 
whether  they  cannot  devise  some  form  of 
words  which  will  have  that  effect,  and  at 


Hn  same  time  not  be  exposed  to  the  most 
piuiLfont  and  many  just  criticisms  of  the 
amendment  already  carried,  and  in 
connexion  with  which  Mr.  O'Connor's 
amendment  has  been  suggested  1  I 
submit  to  them  whether  they  are  not 
placing  the  interests  of  their  people  as 
citizens  of  the  state  above  their  interests 
as  citizens  of  the  Commonwealth.  We 
must  not  forget  that  while  there  ought  to 
be  no  interference  with  the  control  of  the 
state  railways  by  the  state  itself  for  all 
purposes  of  trade,  that,  after  all,  the  in- 
terests of  the  citizens  of  the  state  are  the 
interests  of  the  citizens  of  the  Common- 
wealth, and  if  the  Commonwealth  Parlia- 
ment desires  to  secure  the  interests  of  the 
citizens  of  the  Commonwealth,  that  would 
be  to  the  interests  of  the  citizens  of  the 
state.  These  railway  tariffs  ought  to  be 
so  adapted  that  the  two  interests  would 
be  identical,  and  the  citizens  of  the  state 
ought  to  have  the  advantage,  for  example, 
of  sending  their  goods  to  the  nearest  port 
rather  than  that  they  should  be  tempted 
to  send  their  trade  to  a  particular  port  in 
a  particular  colony.  That  is  the  whole 
essence  of  the  matter,  and  that  is  the  point 
my  honorable  friends  from  New  South 
Wales  have  overlooked.  They  wish  that 
the  interests  of  the  state  in  its  trade  rela- 
tions should  rather  dominate  the  interests 
of  the  citizens  of  that  state  as  citizens  of 
the  Commonwealth.  I  think  the  latter  is 
what  ought  to  prevail. 

Mr.  Dobson. — That  is  what  I  wanted 
implanted  In  the  Constitution,  not  that 
this  war  should  continue  for  ever. 

Mr.  SYMON. — I  am  sure  that  is  what 
my  honorable  friend  intended,  and  that  is 
what  I  commend  to  my  honorable  friends 
from  New  South  Wales.  The  body  which 
is  to  control  and  deal  with  the  interests 
of  the  citizens  of  the  Commonwealth,  is 
the  Federal  Parliament.  I  feel  confident 
that  the  Federal  Parliament  may  be 
trusted  to  see  that  no  injustice  what- 
ever is  done ;  that  the  interests  of  the 
citizens  of  New  South  Wales  will  be  pro- 
tected   and   advanced    just   as   much   in 
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connexion  with  this  matter  of  the  railway 
lines  as  in  connexion  with  any  other  part 
of  the  Constitution.  Now,  I  come  back 
to  what  Mr.  Wise  has  directed  my  atten- 
tion to,  that  is,  clause  52,  sub-section  (1) 
— the  trade  and  commerce  provision.  My 
objection  to  Sir  George  Turner's  pro- 
vision, with  the  addition  proposed  in 
Mr.  O'Connor's  amendment,  is  this : 
The  first  part  of  it  I  do  not  object  to  at 
all.  That  is  the  part  of  it  which  hands 
over  the  power  of  legislation  to  the  Fede- 
ral Parliament  in  connexion  with  railway 
matters,  except  that  it  seems  to  me  to  be 
a  limitation  of  the  provision  as  to  trade 
and  commerce  ;  first,  because  it  eliminates 
from  the  control  of  the  Federal  Parlia- 
ment the  rivers ;  and,  secondly,  because  if 
the  provision  as  to  trade  and  commerce  is 
large  enough,  any  additional  words  intro- 
duced are  liable  to  be  construed  as  a  limi- 
tation. But  the  second  part  of  Sir  George 
Turner's  amendment,  it  seems  to  me,  goes 
a  great  deal  too  far,  and  it  is  because  of 
that  second  part  that  Mr.  O'Connor  has 
proposed  his  amendment.  So  far  as  the 
amendment  is  intended  to  be  a  limita- 
tion upon  the  second  part  of  Sir  George 
Turner's  provision,  I  feel  bound  to  support 
it.  The  point  in  the  second  part  of  Sir 
George  Turner's  amendment  is  that  it 
hands  over  to  the  Federal  Parliament  the 
control  of  the  railway  rates  within  the 
state.  The  proposal  is  not  limited  in  any 
way  to  the  inter-state  rates,  or  to  trade 
and  commerce  between  the  states. 

Mr.  Isaacs. — Limiting  it  in  that  way 
leaves  Victoria  in  an  unfair  position,  as 
everybody  admits. 

Mr.  SYMON.— I  do  not  admit  that. 

Mr.  Isaacs. — It  is  not  inter- state  com- 
merce between  Riverina  and  Sydney,  but 
it  is  inter-state  commerce  between  Riverina 
and  Melbourne. 

Mr.  SYMON.— I  will  come  to  that  in  a 
moment.  My  honorable  and  learned 
friend's  remark  bears  rather  upon  sub- 
section (1)  of  clause  52.  It  seems  to  me 
that  that  provision,  coupled  with  the  pro- 
vision for  an  Inter-State  Commission,  will 
[Mr.  Symon. 


amply  meet  the  whole  case.  I  cannot  for 
the  life  of  me  see  why  there  should  be 
any  objection  to  providing  for  an  Inter- 
State  Commission  so  long  as  care  is  taken 
to  guard  against  the  limitation  of  the 
generality  of  the  provisions  as  to  trade 
and  commerce.  I  regret  that  I  do  not 
agree  with  the  view  taken  by  the 
honorable  and  learned  member  as  to 
the  restricted  operation  of  the  trade 
and  commerce  clause.  His  fear  is  that  it 
would  enable  the  federal  authority  to  in- 
terfere with  such  a  state  of  things  as  exists 
in  Victoria  in  regard  to  concessions  oper- 
ating to  withdraw  trade  from  portions  of 
New  South  Wales  ;  but  that  it  would  not 
enable  the  Parliament  to  put  a  stop  to  the 
system  of  checkmate,  as  I  may  term  it, 
which  exists  in  New  South  Wales.  I  am 
not  aware  that  a  similar  condition  of 
things  has  ever  existed  in  America. 

Mr.  Isaacs. — Well,  something  very  close 
to  it. 

Mr.  SYMON. — I  do  not  express  this 
view  at  all  dogmatically.  I  am  trying  to 
assist  the  committee  in  arriving  at  a  con- 
clusion, and  it  is  my  opinion  that  the  con- 
dition of  things  existing  in  regard  to  the 
railways  of  these  three  colonies  has  never 
existed  in  America.  The  element  of  de- 
velopment has  never  conflicted  in  America 
with  the  principle  of  free  passage  to  a  con- 
venient port,  and  I  feel  that  it  would  be 
impossible  for  the  Convention  to  settle  a 
matter  like  this  upon  cases  cited  from  the 
American  courts.  We  are  not  a  court  to 
determine  this  matter.  If  we  did  deter- 
mine it  our  determination  would  not  be 
final.  We  must  feel  that  we  are  not  the 
tribunal  that  can  be  expected  to  deal 
with  this  matter  in  such  a  way  as 
will  insure  that  justice  shall  be  arrived 
at.  At  the  same  time,  we  can  look 
upon  the  American  decisions  as  likely  to 
contain  guiding  principles.  If  in  this 
country  we  have  a  condition  of  things  in 
regard  in  the  management  of  railways 
which  has  never  existed  in  America,  we 
must  ask  ourselves  if  that  affects  trade 
and  commerce  in   the  larger  sense.     If  it 
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does,  it  is  my  belief  that  the  Federal 
Parliament  will  be  competent  to  legislate 
upon  it,  and  the  Federal  Judiciary 
to  deal  with  it.  In  my  opinion,  the 
best  solution  of  the  matter  is  to  leave 
things  as  they  were.  All  these  amend- 
ments are  only  heaping  up  one  difficulty 
upon  another.  I  have  tried  to  frame  a 
form  of  words  to  get  over  the  difficulty, 
but  I  have  found  it  impossible  to  do  so, 
and  unless  some  provision  can  be  devised 
which  will  leave  the  matter  to  the  Federal 
Parliament,  subject  to  the  restriction  that 
the  interests  of  the  citizens  of  the  Com- 
monwealth are  to  be  considered  above  the 
trade  interests  of  any  particular  port,  I 
think  our  only  course  is  to  leave  the  matter 
to  the  interpretation  which  may  be  placed 
upon  the  Constitution  as  we  have  framed 
it  in  regard  to  the  regulation  of  trade  and 
commerce.  I  cannot  see  what -the  provi- 
sion for  the  regulation  of  trade  and 
commerce  is  here  for,  unless  it  is  to  em- 
brace trade  and  commerce  in  the  largest 
acceptation  of  those  terms. 

Mr.  Barton. — That  has  been  my  posi- 
tion all  through. 

Mr.  SYMON.— The  leader  of  the  Con- 
vention said  last  night,  with  the  greatest 
possible  truth,  that  a  majority  of  honor- 
able members  thought  that  this  provision 
would  cover  the  case  of  the  rivers.  If 
that  be  so,  why  should  it  not  also  cover 
the  case  of  the  railways?  Where  you  are 
taking  goods  from  New  South  Wales  into 
Victoria  to  a  port  of  shipment,  surely  the 
transaction  concerns  trade  and  commerce 
between  the  states.  It  concerns  trade 
and  commerce  between  the  states  that 
Victoria  should,  on  the  one  hand,  give  con- 
cessions in  order  to  secure  that  these 
goods  shall  come  to  her  ports,  and  that 
New  South  Wales,  on  the  other  hand, 
should  impose  rates  to  induce  them  to 
go  to  other  ports.  Looking  at  it  in 
its  largest  interpretation,  it  seems  to 
me  that  the  provision  in  regard  to 
trade  and  commerce  is  ample  to  cover 
the  position  that  we  are  now  dealing 
with,  and  that  the  more  we  try  to  adjust 
[92] 


all  these  differences,  which  will  be  better 
adjusted  in  the  future  under  the  federal 
authority,  the  more  entangled  we  shall  be 
in  a  mass  of  contradictions,  and  thinga 
will  be  placed  in  the  Constitution  expressly 
which  should  be  conceived  and  expressed 
in  general  language.  .That  is  the  view  I 
take  of  this  particular  matter.  If  the 
amendment  of  the  honorable  and  learned 
member  (Mr.  O'Connor)  is  put,  I  shall  vote 
for  the  amendment  of  the  honorable  mem- 
ber (Mr.  Grant),  because  I  think  that  the 
immunity  of  rates  upon  the  ground  that 
they  are  intended  for  the  development  of 
traffic  is  open  to  the  objection  stated 
by  the  Premier  of  Victoria  this  morning. 
I  think  that  any  amendment  which 
is  inserted  should  preserve  to  New  South 
Wales  the  right  to  develop,  by  means  of  a 
railway  tariff,  if  she  chooses,  the  resources 
of  her  country.  That  it  is  her  state  duty 
as  well  as  her  state  interest  to  do.  On 
the  other  hand,  the  principle  of  the  Con- 
stitution is  that  in  matters  relating  to 
trade  and  commerce  between  the  states 
freedom  of  intercourse  is  to  be  considered 
the  dominant  principle.  On  these  grounds, 
and  in  the  absence  of  some  provision 
which  will  leave  the  matter  to  the  Fede- 
ral Parliament,  subject  to  some  such 
restriction  as  I  have  indicated,  I  will 
support,  for  the  present  at  all  events, 
the  amendment  of  the  honorable  and 
learned  member  (Mr.  O'Connor),  as  the 
honorable  member  (Mr.  Grant)  proposes 
to  amend  it.  I  hope,  however,  that  this 
decision  of  the  committee  will  not  be  con- 
sidered final,  and  that  either  upon  the 
next  clause,  which  deals  with  the  Inter- 
State  Commission,  or  perhaps  at  some 
later  time,  after  we  have  had  a  further 
opportunity  to  consider  the  whole  matter, 
some  more  satisfactory  agreement  may  be 
arrived  at. 

Sir  John  Forrest. — How  much  longer 
will  you  be  ? 

Mr.  SYMON.— I  hope  we  shall  not  be 
much  longer.  At  the  same  time,  my 
right  honorable  friend  must  know  that, 
apart   from    its    material   interests,    this 
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question  is  one  upon  which  feeling  runs 
strong  between  the  two  colonies  chiefly 
concerned,  and  we  have  sometimes  to  con- 
sider feeling  as  much  as  material  interests. 
I  reserve  to  myself  the  right  to  suggest  or 
to  vote  for  what  may  be  a  better  arrange- 
ment, if  one  can  be  proposed. 

Mr.  ISAACS  (Victoria). — My  honorable 
and  learned  friend  says  that  he  is  inclined 
to  support  the  amendment  of  the  honor- 
and  learned  member  (Mr.  O'Connor),  as  it 
is  proposed  by  the  honorable  member  (Mr. 
Grant)  to  amend  it.  Let  us  see  where  that 
leads  us.  Mr.  Grant  has  moved  the  inser- 
tion of  the  words  "Such  laws  shall  not 
have  the  effect  of  preventing  the  develop- 
ment of  the  internal  resources  of  any  state." 
The  consequence  of  that  will  be  that  if 
the  law  is  one  that  has  the  effect  of  pre- 
venting the  development  of  the  internal 
resources  of  any  state  it  is  to  be  void. 
That  is  to  say,  the  Supreme  Court  is  to  go 
into  the  whole  question  of  whether  the 
railway  regulation  is  one  that  interferes 
with  the  development  of  the  internal  re- 
sources of  a  state.  Can  we  conceive  of 
the  Supreme  Court  undertaking  any  such 
investigation1?  How  is  it  to  be  done? 
The  most  serious  political  controversies 
would  arise,  and  these  are  to  be  deter- 
mined, forsooth,  as  questions  of  dry  law 
or  questions  of  fact — to  be  determined,  I 
suppose,  by  the  Judges,  because  that  would 
be  preferable  to  their  being  determined 
by  a  jury  of  any  particular  state — as  to 
whether  the  internal  resources  of  a  state 
are  to  be  developed  under  that  particular 
law.  Is  that  a  provision  which  we  are 
going  to  put  into  this  Constitution  ?  Having 
disposed  of  that  point,  let  us  see  how  the 
proposal  of  Mr.  O'Connor  will  stand.  The 
proposal  is  that  a  rate  that  is  unduly  low 
is  not  to  be  prohibited  if  such  a  rate  is 
imposed  for  the  development  of  traffic  be- 
tween places  within  the  limits  of  the  state. 
That  is  to  say,  a  rate  may  be  unduly  low, 
and  still  be  valid  if  it  is  to  be  for  the  de- 
velopment of  traffic  between  Albury  and 
Sydney,  because  those  places  are  within 
the  limits  of  New  South  Wales ;  but  if  we 
[Mr.  Symon. 


are  to  get  the  traffic  from  Albury  or 
any  other  part  of  Riverina  to  Melbourne, 
Albury  and  Riverina  not  being  within  the 
limits  of  Victoria  the  rate  imposed  for 
obtaining  that  traffic  is  to  be  held  bad. 
Is  that  fair  play?  Then  Mr.  Symon  says 
he  will  support  the  proposal ;  but  the 
honorable  gentleman  voted  against  our 
clause  yesterday.  I  do  not  charge  him 
with  any  inconsistency  in  doing  anything 
that  would  abrogate  that  clause  to-day  ; 
but  surely  we  cannot  arrive  at  such  a 
conclusion  after  the  vote  we  gave  yes- 
terday. We  are  told  also  that  we 
do  not  require  anything  else  in  the 
Constitution,  because  the  matter  is 
made  perfectly  plain  under  the  trade 
and  commerce  clause.  But  what  will 
happen?  Let  me  remind  honorable  mem- 
bers that  there  is  by  no  means  certainty 
in  America  as  to  how  that  provision 
operates.  As  lately  as  March,  1896,  a 
case  was  decided  upon  this  very  point, 
and  let  me  read  the  passage  to  show  hon- 
orable members  what  danger  the  people 
of  Victoria  will  be  in  if  they  accept  the 
proposal  that  we  should  say  nothing  about 
the  matter  in  the  Constitution.  The  cast1 
I  refer  to  is  that  of  The  Cincinnati,  New 
Orleans,  and  Texas,  Pacific  Railway  Com- 
pany v.  The  Inter-State  Commerce  Commis- 
sion. It  is  reported  in  vol.  162,  United 
States  Reports,  page  184.  The  head-note 
is  as  follows  : — 

When  a  state  railroad  company  whose  road 
lies  within  the  limits  of  the  state  enters  into 
the  carriage  of  foreign  freight  by  agreeing  to 
receive  the  goods  by  virtue  of  foreign  through 
bills  of  lading,  and  to  participate  in  through 
rates  and  charges,  it  thereby  becomes  part  of  a 
continuous  line,  not  made  by  a  consolidation 
with  the  foreign  companies,  but  by  an  arrange- 
ment for  the  continuous  carriage  or  shipment 
from  one  state  to  another;  and  thus  becomes 
amenable  to  the  Federal  Act  in  respect  to  such 
inter-state  commerce ;  and  having  thus  sub- 
jected itself  to  the  control  of  the  Inter-state 
Commerce  Commission,  it  cannot  limit  that  con- 
trol in  respect  to  foreign  traffic  to  certain  points 
on  its  road  to  the  exclusion  of  other  points. 

Now,  suppose  the  converse — that  is  that 
the  railway  company  had  taken  the  foreign 
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traffic  simply  between  its  own  borders,  not 
by  virtue  of  any  arrangement  with  regard 
to  foreign  bills  of  lading,  and  had  in  no 
way  connected  itself  with  any  traffic  out- 
side its  borders.  It  is  plain  that  the  court 
vould  have  held  that  the  trade  did  not 
come  within  the  scope  of  the  Inter-State 
Commerce  Commission.  In  other  words, 
New  South  Wales,  in  relation  to  the 
Riverina  traffic,  would  not  be  affected  by 
the  Inter-State  Commerce  Commission, 
but  Victoria,  if  she  did,  as  she  would 
be  bound  to  do,  in  some  way  con- 
nect her  railways  with  the  carriers  in 
New  South  Wales  by  some  arrangement, 
then  that  would  fall  within  this  case.  I 
bring  this  matter  forward  in  order  to  show 
how  dangerous  it  would  be  for  Victoria  to 
think  that  she  could  rely  on  the  position 
which  Mr.Symon  thinks  is  the  correct  one. 
It  would  leave  Victoria  in  the  unhappy 
position  of  some  day  finding  that  she  could 
be  restrained  by  New  South  Wales.  Now, 
let  me  also,  while  I  am  on  this  matter, 
refer  to  another  point  in  connexion  with 
this  case.  The  position  in  America  is 
exactly  as  it  would  be  here  under  the 
clause  which  we  passed  yesterday.  In  the 
case  I  have  already  mentioned  it  was  held 
that — 

The  Inter-State  Commerce  Commission  is  not 
empowered,  either  expressly  or  by  implication, 
to  fix  rates  in  advance;  but,  subject  to  the  pro- 
hibitions that  their  charges  shall  not  be  unjust 
or  unreasonable,  and  that  they  shall  not 
unjustly  discriminate,  so  as  to  give  undue 
preference  or  disadvantage  to  persons  or 
traffic  similarly  circumstanced,  the  Act  to 
regulate  commerce  leaves  common  carriers  as 
they  were  at  the  common  law,  free  to  make 
special  contracts,  looking  to  the  increase  of  their 
business,  to  classify  their  traffic,  to  adjust  and 
apportion  their  rates,  so  as  to  meet  the  necessi- 
ties of  commerce,  and  generally  to  manage  their 
important  interests  upon  the  same  principles 
which  are  regarded  as  sound,  and  adopted  in 
other  trades  and  pursuits. 

That  is  precisely  the  position  we  take  up 
— that  New  South  Wales  shall  be  left  free 
and  unchallengeable  in  all  her  internal 
arrangements,  provided  they  do  not  act 
unjustly  to  other  states.      Because    it   is 


possible  to  affect  the  operations  of  the 
Victorian  railways  by  internal  charges 
made  on  New  South  Wales  railways  just 
as  Victoria  is  able  to  affect  New  South 
Wales  railways  by  charges  on  her  own. 
Therefore,  we  say,  let  us  look  to  the  sub- 
stance, not  merely  to  the  form,  and  con- 
sider what  is  just  and  fair.  I  would  invite 
my  honorable  friend's  (Mr.  O'Connor's) 
attention  to  a  book  which  is,  perhaps,  the 
latest  work  on  the  subject  of  railways,  and 
which  deals  with  the  question  of  discrimina- 
tive charges.  The  volume  is  Wood  On 
Railroads.  It  deals  with,  I  think,  all  the 
English  and  American  cases  and  Acts  on 
the  subject.  On  page  639,  section  195, 
the  subject  under  discussion  is  dealt  with 
in  a  most  masterly  and  exhaustive  fashion. 
I  shall  only  quote  one  passage  from  page 
665,  section  203.  It  is  under  the  heading 
of  "  Statutory  Regulations — continued  : 
State  Statutes ;  Inter-State  Commerce." 
The  author  says — 

The  principal  limitation  to  the  power  of  the 
state  Legislatures  to  regulate  railroads  is  im- 
posed by  the  construction  which  the  courts  have 
given  to  the  clause  of  the  Federal  Constitution 
vesting  in  Congress  exclusive  power  to  regulate 
commerce  with  foreign  nations  and  among  the 
states.  The  stupendous  effect  which  this  brief 
provisior,  through  willing  hands,  has  exerted 
might  well  be  the  subject  of  a  great  deal 
of  remark,  if  the  occasion  afforded.  It 
has  been  invoked  more  often  than  any  other 
part  of  the  Constitution,  as  a  ground  upon  which 
to  have  state  legislation  declared  invalid.  If 
it  had  the  effect  merely  to  prevent  state  legisla- 
tion from  operating  outside  of  the  limits  of  the 
state,  no  objection  could  be  made.  But,  at  the 
present  day,  it  has  acquired  such  an  increased 
power  that  it  has  robbed  the  states  of  their  power 
of  control  even  over  matters  purely  domestic 
which  happen  to  have  become  tainted,  though 
ever  so  slightly,  with  an  inter-state  odour. 
In  the  famous  Original  Package  decision  the 
Federal  Supreme  Court  declared  that  the  state 
of  Iowa  had  no  power  to  exclude  intoxicating 
liquors  from  its  limits,  nor  any  power  to  pre- 
vent its  sale  within  the  state  if  the  sale  is  made 
in  the  original  unopened  package.  The  baneful 
effect  of  this  decision  was  immediately  remedied 
by  Congress  by  means  of  what  i3  known  as  the 
Wilson  Bill ;  but  the  remedy,  while  it  corrected 
the  evil  immediately  in  hand,  by  no  means 
obliterated  the  evil  effects  of  the  decision. 
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It  proceeds  at  length  to  deal  with  the 
question  of  railway  rates.  I  am  not  going 
to  read  any  passages  bearing  on  the  ques- 
tion, because  a  good  deal  has  been  said 
about  that  already,  but  there  is  a  short 
passage  at  page  675  which  I  will  read — 

So  that  the  right  of  the  state  to  fix  the  rates 
of  charges  by  railroad  companies  is  confined 
entirely  to  transportation,  beginning  and  end- 
ing within  its  limits. 

That  is  the  trouble  which  is  affecting  our 
minds.  The  right  of  Victoria  to  fix  these 
rates  of  charges  will  be  confined  en- 
tirely to  transportation,  beginning  and 
ending  within  its  limits.  The  case  that 
I  have  cited  shows  that  the  transporta- 
tion is  held  not  to  begin  and  end 
within  its  limits,  if  there  is  even  a 
contract  by  which  it  is  connected  with 
some  outside  transportation. 

Mr.  Barton. — So  long  as  it  operates 
on  goods  the  subject  of  that  contract. 

Mr.  ISAACS.  -Yes. 

Mr.  Barton. —The  goods  must  come 
across  to  be  affected. 

Mr.  ISAACS.— New  South  Wales  in 
taking  Riverina  goods  to  Sydney  will 
not  be  affected  by  it,  because  they  do  not 
come  across,  and  that  is  why  I  say  it  is  so 
unfair  to  Victoria  that  we  should  leave  it 
untouched.  Then  we  have  the  clause 
which  we  inserted  yesterday.  It  seems 
to  me  perfectly  fair  and  right,  and 
the  proposition  of  Mr.  O'Connor,  with 
or  without  Mr.  Grant's  suggestion, 
would  seem  to  leave  us  in  a  position  even 
more  unfair  than  we  would  be  in  if  we  put 
no  distinct  provision  in  it.  Therefore,  I 
do  hope  that  these  proposals  will  be  with- 
drawn or  rejected. 

Mr.  BARTON  (New  South  Wales).— I 
had  no  intention  .  to  join  in  this  debate, 
nor  shall  I  join  in  it  now  at  any  length. 
But  one  or  twro  remarks  have  been  made 
by  my  learned  friend  (Mr.  Symon)  which, 
I  think,  he  will  consider  it  right  that  I 
should  make  some  reply  to.  I  am  very 
sorry  to  learn  that  my  learned  friend 
was  pained  at  any  speech  I  made  yester- 
day. It  will  be  recollected  that  at  the 
[Mr.  Tmars. 


time  that  speech  was  made  honorable 
members  generally  were  somewhat  in  a 
condition  of  tension,  from  which  tension, 
certainly,  I,  in  my  acute  apprehension 
for  the  future  of  this  movement,  which  I 
have  so  much  at  heart,  was  not  free.  I 
do  not  think  that  while  I  was  making 
my  remarks  there  was  absent  a  fire  of 
interjections  which  wras  calculated  to  be 
rather  irritating  to  any  speaker.  I  am 
not  aware  of  having  consciously  said  a 
word  which  was  personal  in  its  appli- 
cation. I  am  not  aware  that  I  made 
the  slightest  imputation  of  motives 
against  any  honorable  member.  What 
I  had  to  say  was  said  from  a  feeling  of 
dread  lest  we  were  committing  ourselves 
to  courses  which  might  frustrate  the 
wrhole  of  our  work.  It  was  extremely 
natural  to  any  one  having  the  confidence 
of  the  Convention — as  I  believe  I  have — 
that  remarks  should  be  made  highly  ex- 
pressive of  the  dread  which  one  felt 
on  such  an  occasion.  It  was  from  that 
motive  that  I  spoke,  and  I  believe  that, 
speaking  from  that  motive,  what  I  said  will 
be  interpreted  in  a  perfectly  generous  spirit 
by  the  Convention.  I  have  been  accused, 
if  I  may  mention  it,  in  some  newspapers 
of  having  gone  so  far  as  to  say  that  the 
motion  of  yesterday  was  an  attempt  to  get 
at  New  South  Wales.  Now,  that  is  a  very 
cruel  remark  to  make. 

The  CHAIRMAN.— I  do  not  think  the 
honorable  member  will  be  in  order  in 
referring  to  newspaper  comments  on  our 
proceedings. 

Mr.  BARTON.— Perhaps,  sir,  it  is  better 
that  I  should  refrain  from  mentioning  any 
newspaper,  but  I  may  say,  without  refer- 
ring to  any  newspaper,  that  I  have  care- 
fully read  the  report  of  the  remarks  I 
made  yesterday,  and  I  find  that  there  is 
not  in  those  remarks  one  syllable  or  one 
sentence  that  imputes  to  the  representa- 
tives of  Victoria  any  design  to  do  anything 
which  was  corrupt  or  dishonest.  And,  if 
I  may  have  leave  to  say  so  now,  I  did 
not  accuse  them,  and  the  thought  of 
accusing  them  of  any  corrupt  or  dishonest 
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conduct  never  entered  my  head.      If  any- 
thing I  said  last  night  has,  in  any  respect, 
wounded   the    feelings   of  any  honorable 
member — and  I  am  quite  sure  that  any- 
thing I  said  was  not  so  intended  to  do — 
then  my  regret  that  even  any  misunder- 
standing should  cause  pain  is  freely  ex- 
pressed now.     I  do  hope,   however,  that 
what  I  said   may  not  be  stripped  of  its 
effect  by  any  feeling  of  irritation  which 
may    exist,    because    the    feeling    which 
dictated     what    I     had    to     say   was    a 
feeling      entirely      in     the     interest     of 
and    for   the   furtherance    of    the    work 
of    this    Convention.     Now,    I    am    not 
about  to  canvass  the  American  decisions 
which  my  honorable  friend   (Mr.    Isaacs) 
has  cited.     I  can  quite  see  the  effect  of 
the    case    which    he    cited    from    volume 
162   of   the    United   States   law   reports. 
I  can  quite  see  also  that,  while  the  normal 
state   of   things   would   be   that   a   state 
should  regulate  its  own  internal  traffic,  so 
far  as  it  is  purely  internal,  without  inter- 
ference from  any  body  whatsoever,  while 
at  the  same  time  holding  itself,  as  it  must, 
subject  to  the  legislation  of  the  Common- 
wealth and  to  the  control  of  the  Common- 
wealth in  matters  which  affect  commerce 
among     the    states  —  I    can    quite    see 
that    the    position     of      Victoria     would 
be    affected    by    a    strict    interpretation 
of     that     rule.       And    in    my    remarks 
yesterday  I  pointed  out  that,  under  the 
circumstances,  it  was  perhaps  too  much  to 
demand  that  Victoria  should  be  entirely 
affected  by  that  rule  to  the  full  extent  to 
which  the  decisions  would  carry  it.    What 
I  am    concerned    in    now   is    that    there 
should  be  some  way  out  of  the  difficulty 
which   has   arisen.     And    I   feel  inclined 
myself  to  give  support  to  the  suggestion 
which   has  been  made  by  my  honorable 
friend  (Mr.  Grant).     I  cannot  help  remem- 
bering that  Mr.  Grant  may  be  regarded  as 
a  railway  expert,  that  he  has  considerable 
practical  and  technical  knowledge  on  sub- 
jects of  this  kind,  which  most  of  us  cannot 
hope  to  possess,  and,  therefore,  which  we 
cannot  communicate   to   others.       I  feel, 


also,  that  the  proposal  comes  from  a  peace- 
maker, and  is  designed  for  the  furtherance 
of  the  work  of  this  Convention  without 
doing  injustice  to  any  state.  These  are 
the  grounds  which  dispose  me,  if  I  can  get 
nothing  better,  to  accept  the  honorable 
member's  (Mr.  Grant's)  suggestion,  while  I 
do,  at  the  same  time,  wish  it  to  be  under- 
stood that  I  think  we  should,  all  of  us,  be 
safer  and  better  if,  without  any  of  these 
limitations  and  endeavours  to  explain 
what  is,  on  the  whole,  clear,  we  were 
to  rely  on  the  trade  and  commerce  clauses 
with  any  such  limitation  as  may  be 
necessary,  if  there  is  one  necessary,  to  pre- 
vent any  absolutely  unjust  operation  on 
the  colony  of  Victoria.  What  seems  to 
me  to  be  the  difficulty  is  that  Sir  George 
Turner's  amendment,  if  not  limited  in 
some  way,  moved  as  it  is  for  the  pur- 
pose of  preventing  what  its  mover  con- 
siders an  injustice  t'o  Victoria,  will  in- 
evitably work  more  danger  and  more 
injustice  to  another  colony.  It  is  in  that 
light  that  I  regarded  his  amendment  last 
night,  and  I  regard  it  now  in  the  same 
way,  as  one  of  the  most  serious  things 
that  have  ever  happened  during  the  whole 
currency  of  this  Convention. 

Sir  George  Turner. — I  do  not  desire 
that. 

Mr.  BARTON.— I  am  sure  that  my 
right  honorable  friend  has  not  the  slight- 
est idea  in  his  thoughts  of  working  any 
injustice  by  any  proposal  he  makes.  I 
am  only  speaking  about  the  effect  the 
amendment  may  have  if  it  becomes  a  part 
of  the  constitutional  law  of  the  country.  I 
understand  that  Mr.  Grant  is  willing  that 
his  amendment  should  read  somewhat  in 
this  form  : — 

Nothing  in  this  Constitution  shall  prevent 
the  imposition  of  such  railway  rates  hy  any 
state  as  may  he  necessary  for  the  development 
of  its  territory,  if  such  rates  apply  equally  to 
goods  from  other  states. 

The  limitations  here  are  two  :  First,  that 
a  rate  is  saved  from  prohibition  if  it  is 
merely  necessary  for  the  development  of 
the  territory  which  belongs  to  a  state;  and, 
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secondly,  that  a  rate  is  saved  from  prohi- 
bition if  it  applies  equally  to  goods  from 
other  states.  If  the  rate  on  goods  carried 
across  the  border  from  one  state  to  another 
is  equal,  it  is  not  subject  to  prohibition, 
and  if  in  a  state  a  rate  is  imposed  not 
affecting  the  inter- state  traffic,  but  simply 
for  the  purpose  of  developing  a  tract  of 
territory,  it  also  is  free  from  prohibition. 

Mr.  Isaacs. — Who  is  to  decide  that 
question  of  fact  ? 

Mr.  BARTON.— The  words  seem  to 
make  that  clear.  Why  should  not  the 
court  decide  it  1 

Mr.  Isaacs. — It  is  a  political  question. 

Mr.  BARTON.— No,  it  is  a  question 
of  evidence  as  to  whether  the  rate  is  a 
necessary  developmental  rate  or  not.  I 
take  it  there  would  be  no  difficulty  in 
giving  legal  effect  to  a  prohibition  of 
that  sort,  and  something  of  the  kind  is 
necessary  in  order  to  adjust  the  relations 
of  the  two  or  three  states  most  intimately 
affected  by  these  provisions.  I  am  not 
pretending  that  I  can  show  that  Mr. 
Grant's  amendment  is  perfect.  That  is 
a  question  which  a  railway  expert  can  best 
determine.  But  that  it  makes  some  ap- 
proximation to  justice,  that  it  takes  some 
of  the  sting  out  of  Sir  George  Turner's 
amendment,  that  it  helps  to  secure  for 
any  state  immunity  from  interruption  and 
interference  on  the  part  of  any  body  when 
it  is  solely  engaged  in  the  development  of 
its  own  internal  resources,  is,  I  think, 
clear.  I  doubt  whether  there  can  be,  so 
far  as  I  am  at  present  advised,  any  better 
qualification  of  the  effect  of  Sir  George 
Turner's  amendment  than  this,  and  I 
am  very  much  disposed  to  support  it. 
If  the  Right  Hon.  Sir  George  Turner  will 
read  the  amendment  with  his  own,  and 
see  the  way  in  which  the  one  bears 
upon  the  other,  he  will,  I  think,  come 
to  the  conclusion  that  this  proposal 
cannot  affect  his  amendment  excepting  in 
preventing  injustice  that  might  otherwise 
arise.  I  hope  that  some  such  amendment 
as  Mr.  Grant  has  submitted  may  be  found 
to  be  acceptable  to  the  Convention.  If  it 
[Mr.  Barton. 


is  accepted  a  step  will,  at  any  rate,  have 
been  taken  towards  making  peace  in  our 
proceedings  and  restoring  what  we  con- 
sider to  be  the  balance  of  justice.  Let  it- 
be  perfectly  understood  that  we  who 
come  from  New  South  Wales  are  not 
seeking  to  in  any  way  interfere  with  the 
just  development  of  anybody  else's  terri- 
tory. We  are  not  seeking  to  interfere 
with  the  rights  and  privileges  of  other 
states  in  the  management  of  their  own 
internal  traffic.  All  we  ask  is  that  we 
should  be  allowed  to  regulate  our  in- 
ternal traffic  in  our  own  way,  so  long  as 
we  do  not  usurp  the  functions  of  the 
Commonwealth.  To  that  we  submit.  If 
a  rate  of  ours  has  the  effect  of  creating  an 
unjust  preference  as  against  another  state, 
so  far  as  inter-state  commerce  is  concerned, 
we  have  all  along  been  and  are  ready  to 
say  at  once  that  we  will  submit  to  the 
jurisdiction  of  the  Commonwealth.  We 
do  not  consider  that  we  have  a  right  to 
impose  a  rate  which  will  necessarily  have 
the  effect,  or  which  has  the  effect,  in 
its  operation,  of  interfering  with  fair 
commerce  between  state  and  state. 
But,  on  the  other  hand,  while  we  sub- 
mit to  the  jurisdiction  of  the  Common- 
wealth to  that  extent,  we  want  it  to  be 
clearly  understood  that  we  do  resist  any 
interference  with  regard  to  those  matters 
which  cannot  affect  inter-state  traffic,  and 
which  therefore  belong  to  our  own  traffic 
solely.  That  is  our  position,  and  as  Mr. 
Grant's  amendment  goes  somewhat  to 
sustain  that  position,  without  unduly 
limiting  the  hands  of  the  Commonwealth, 
it  is  a  reasonable  proposition  that  that 
amendment  should  be  accepted,  and  it 
will  have  my  vote. 

Mr.  GRANT  (Tasmania). — I  desire  to 
ask  permission  to  alter  my  amendment. 
I  may  say  that  this  new  amendment 
goes  very  much  further  than  anything 
that  has  yet  been  proposed  in  the  way  of 
dealing  with  the  railways,  and  it  may  be 
considered  as  having  been  conceived  in  an 
entirely  federal  spirit.  It  gives  to  one 
state   all    the   advantages    that    another 
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state  enjoys.  Should  any  state  make  any 
laws  or  regulations  for  its  own  internal 
traffic,  the  neighbouring  state  will  get 
the  full  advantage  of  these  laws  and 
regulation*.  This  is,  of  course,  a  sequel 
co  Sir  George  Turner's  amendment,  which 
makes  the  Parliament  the  arbiter  in 
the  first  instance  of  all  traffic  arrange- 
ments. That  amendment  would  have  been 
quite  sufficient,  and  the  amendment  that 
I  propose  only  makes  it  a  little  more  ex- 
plicit, and,  I  think,  a  little  more  federal. 
Sir  George  Turner  proposes  that,  in  the 
first  instance,  the  Parliament  shall  exer- 
cise control  so  far  as  all  regulations  relat- 
ing to  rates  are  concerned.  The  primal 
settlement  of  the  rates  and  of  the  regula- 
tions  is  to  be  in  the  hands  of  the  Fede- 
ral Parliament.  There  can  be  no  objection 
to  that.  The  Federal  Parliament  will  be 
composed  of  the  representatives  of  all  the 
states,  and  we  may  assume  that  they  will  do 
justice  between  each  state.  I  have  no  fear 
that  they  will  take  the  New  South  Wales 
or  the  Victorian  view.  There  will  be 
sufficient  force  in  the  Parliament  to  do 
absolute  justice  to  all  parties  concerned. 
We  might  safely  be  content  with  Sir 
George  Turners  amendment,  which  gives 
the  Parliament  power  to  make  any  laws 
and  regulations  having  reference  to  the 
traffic  on  the  railways.  My  amendment 
simply  carries  that  proposition  a  little 
further.  It  goes  to  the  extent  of  giving 
to  New  South  Wales  the  benefit  of  any 
rates  imposed  in  Victoria,  and  of  giving  to 
Victoria  the  benefit  of  any  rates  imposed 
in  New  South  Wales.  Goods  could  then 
be  sent  from  Melbourne  to  any  town  in  New 
South  Wales  territory  on  the  same  terms 
and  conditions  as  similar  goods  sent  from 
any  part  of  New  South  Wales  into  Victoria, 

Sir  Geouge  Turner. — How  can  that 
be  possibly  worked  out  in  practice  ? 

Mr.  GRANT.  —  The  Commonwealth 
Bill  will,  under  your  proposal,  make 
laws  and  regulations  in  reference 
to  the  traffic  on  the  railways,  and  in 
doing  so  they  will  see  that  the  amend- 
ment   I    propose     is     given     effect    to. 


Therefore,  if  my  amenumunt  find  favour 
with  the  Convention,  I  think  that  the 
<  luise  as  it  will  then  stand  will  be  of  a 
most  federal  character,  in  point  of  fact,  it 
will  accomplish  the  federalizing  of  the 
railways  to  all  intents  and  purposes.  Such 
being  the  case,  I  hope  my  amendment  will 
be  accepted  by  the  Convention,  and  that 
honorable  members  will  all  consider  that 
they  have  advanced  a  step  further,  very 
much  further,  than  has  hitherto  been  con- 
templated, and  that  should  this  amend- 
ment be  carried  we  need  trouble  very  little 
about  the  federalization  of  the  railways, 
because  that  will  be,  to  a  great  extent, 
accomplished.  And  under  the  amendment 
of  the  Right  Hon.  Sir  George  Turner,  the 
controlling  power  will  be  that  impartial 
tribunal,  the  Parliament  of  the  Common- 
wealth— a  tribunal  which  we  will  all 
respect,  and  to  whose  decisions  I  hope 
we  shall  all  bow  with  satisfaction  and 
pleasure.  Sir  George  Turner  has  asked 
to  whom  the  reference  will  be,  in  case 
of  dispute.  Of  course,  in  this,  as  in  all 
other  cases,  the  reference  will  be  to  the 
High  Court,  but  that  will  only  be  a  refer- 
ence on  the  laws  and  regulations  made  by 
the  Federal  Parliament.  It  is  not  that  the 
High  Court  would  have  to  frame  the  laws 
and  regulations,  but  that  any  reference  to 
the  court  would  simply  be  on  a  dry  question 
of  the  interpretation  of  the  laws  and  regu- 
lations made  by  the  Federal  Parliament. 
Therefore,  I  think  there  should  be  no 
objection  to  the  matter  standing  as  it 
does— that  the  High  Court  should  be  the 
eventual  arbiter  in  case  of  dispute,  because 
the  court  would  only  be  called  upon  to 
interpret  the  views  of  the  Federal  Par- 
liament. I  therefore  ask  leave  to  with- 
draw the  amendment  standing  in  my 
name,  with  a  view  to  resubmitting  it  in  a 
slightly  altered  form. 

Mr.  Grant's  amendment  was,  by  leave, 
withdrawn. 

Mr.  GRANT  (Tasmania). — I  now  beg 
to  move — 

That  we  insert,  before  the  word  "Notwith- 
standing." the  following  words  : — "  Nothing  in 
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this  Constitution  shall  prevent  the  imposition 
of  such  railway  rates  by  any  state  as  may  be 
necessary  for  the  development  of  its  territory, 
if  such  rates  apply  equally  to  goods  from  other 
states." 

Mr.  KINGSTON  (South  Australia).— I 
trust  we  will   adhere  to  the  decision  of 
yesterday.     A  substantial  majority  of  this 
Convention  agreed  that,  on  this  much-vexed 
question  of  the  rival  railway  rates  between 
the  states,  the  matter  should  be  left  to 
the  sense  of  justice  of  the  Federal  Parlia- 
ment.    That  was  the  amendment  carried 
at  the  instance  of  the    Right    Hon.    the 
Premier  of  Victoria,  and  although  I  have 
heard  a  good  deal  said  since  as  to   the 
inequity  of  doing  anything  of  the  sort,  I 
resent   the   suggestion   that  the  Federal 
Parliament  will  be,  as  it  has  been  termed, 
a  tainted  tribunal,  or  one  on  which  we 
cannot  rely  to  do  justice  on  a  matter  of 
this  sort.     We  have  confided  much  graver 
questions     to    the    arbitrament     of    the 
Federal    Parliament.       We   have  granted 
to    them   the   power — nay,    we  have  im- 
posed   on    them    the    duty — of    deciding 
every  year  how  what  we  must  estimate 
from  the  first  year  as  a  sum  of  between 
£4,000,000  and  £5,000,000,  and  annually 
increasing,  shall  be  distributed  among  the 
states.     In   the  matter  of  that  distribu- 
tion state  interests  naturally  and  directly 
arise,  and  to  suggest  that  the  Parliament, 
which,    at   the   instance   of    the   Finance 
Committee,    has   been   intrusted   by   this 
Convention  with  such  powers,  is  likely  to 
be  false  to  its  trust  when  asked  to  decide 
a  matter  of   much   less   consequence,  al- 
though a  matter  of  considerable  import- 
ance, seems  to  me  to  be  asking  honorable 
members  to  assent  to  a  position  which  we 
cannot  possibly  accept.     Either  the  Fede- 
ral   Parliament    is    to    be   trusted,   and 
will    be    a    pure    tribunal    to   decide    a 
matter   of    this    sort,    or    it    is   a   body 
which  we   cannot   trust   with   the   much 
graver  issues  that  we  have  already  resolved 
to  give  it  power  to  decide.      The  question 
now  is  the  amendment  proposed  by  Mr. 
Grant,  and  I  can  hardly  think  that  the 
members    of    the    Convention    generally 
[Mr.  Grant. 


recognise  what  will  be  the  full  force  and 
effect  of  that  amendment  if  carried.     It 
seems  to  me  that  it  will  utterly  whittle 
away  the  proposition  that  was  assented  to 
yesterday  at   the  instance  of  Sir  Georg6 
Turner.     What  did  we  decide  on  %      That 
the  Federal  Parliament  should  have  power 
to  regulate  this  matter  in  the  interests  of 
justice  between  the  states.     What  did  we 
intend    to    prevent    specifically?        This 
undue   cutting   of    rates   to    the    extent 
of   drawing  from   any  state  trade  which 
properly    belongs    to    it.       If    we    leave 
the    matter     in    the    way    it    was    left 
after  the  division  on  Sir  George  Turner's 
amendment,  the  Federal  Parliament  will 
have  power  to  do  justice  between  the  states 
in  this  respect,  but  if  we  carry  the  amend- 
ment   now   suggested,   the  question   will 
then  be  taken  away  from  the  final  power  of 
decision  by  the  Federal  Parliament.     The 
High  Court,  it  seems  to  me,  is,  to  a  con- 
siderable extent,  introduced  by  the  amend- 
ment on  a  question  of  policy;  but,  further, 
the  proposal  is   made  plain   that  if  you 
grant   these   rates    to   goods   from   other 
states  equally  with  goods  which  belong  to 
your  own  state  the    Federal    Parliament 
will    have  no  power  to  interfere.     Why, 
sir,    these    suction    rates,    as,    I    think  I 
am    justified    in    calling    them,    are    in- 
tended    for      the     purpose    of     drawing 
goods    from     other     states     on    to     the 
lines   where  those  rates  prevail,  and  this 
amendment   simply   means  that   as  long 
as  you  treat  goods  from  other  states  with 
the  same  liberality  as  you  treat  the  goods 
of  your  own  people  consigned  by  rail,  the 
Federal  Parliament  shall  have  no  power 
to  interfere.     Assent  to  that  amendment, 
and  New  South  Wales  can  go  on  doing, 
in  connexion  with  these  matters,  what  she 
has  been  doing  in  the  past,  to  the  detri- 
ment, not  only  of  her  own  railway  revenue, 
but   to    the   injury  of  trade  which,  geo- 
graphically, belongs  to  other  portions  of 
the  Commonwealth,  and  to  the  injury  also 
of  the   railway  revenue    of  those   states. 
Are  we  to  be    told,  sir,  that  after  all  the 
argument   which    has  been  addressed    to 
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this  question,  and  which  resulted  in  the 
decision  of  yesterday,  we  really  did  not 
know  what  we  were  voting  on,  or  that  we 
did  not  properly  understand  the  question  ? 
I  am  of  opinion  that  we  did  know  and 
understand  what  we  were  about,  and  I 
trust  that  honorable  members  will  see 
that  the  amendment  now  proposed  means 
depriving  Sir  George  Turner's  amendment, 
which  we  carried  yesterday,  of  all  prac- 
tical results.  Under  these  circumstances, 
I  trust  we  will  adhere  to  the  decision  that 
we  came  to  yesterday. 

Mr.  REID  (New  South  Wales).— I  have 
-already  spoken  on  this  matter  so  fully  that 
I  certainly  do  not  propose  now  to  say  very 
much,  but  I  do  regret  that  the  Premier 
of  South  Australia  does  not  pay  some  at- 
tention to  a  set  of  considerations  which, 
although  they  do  not  affect  his  colony,  are 
very  serious  matters  in  one  of  the  colonies 
invited  to  join  in  this  union.  And  I  must 
press  on  my  right  honorable  friend  to 
recollect  that  the  very  basis  of  this 
attempt  at  federal  union  was  that,  as 
far  as  possible,  consistently  with  fede- 
ral union,  the  rights  of  the  several 
states,  and  the  sovereignty  of  the 
several  states,  should  be  preserved. 
Indeed,  the  original  resolution,  upon  which 
the  whole  movement  was  based,  spoke  of 
the  voluntary  surrender  of  rights  and 
privileges.  We  have  gone  largely  forward 
up  to  this  point,  with  a  great  deal  of  suc- 
cess, on  these  essential  lines.  We  have 
endeavoured  to  deal  with  broad  principles, 
irrespective  of  the  way  in  which  they  may 
affect  this  or  that  part  of  Australia.  For 
the  sake  of  these  broad  principles  we 
have  all  been  willing  to  leave  the  actual 
working  of  the  Constitution,  in  any  pre- 
cise direction,  to  the  fortune  of  party  war- 
fare in  the  constituencies  after  federation 
is  accomplished.  This  Convention  has 
refused  to  take  over  the  railways  of  the 
several  states.  The  Convention  cannot 
escape  from  the  consequences  of  that  deci- 
sion. I  do  not  know  how  Mr.  Kingston 
voted  on  the  question  as  to  whether  the 
railways  should  be  taken  over. 


Mr.  Kingston. — I  voted  against  it. 

Mr.  REID. — Then  I  must  press  on  my 
right  honorable  friend  that,  since  he  is  one 
of  the  ardent  friends  of  union,  and  he  has 
arrived  at  the  conclusion  that  the  railways 
of  the  several  states  should  not  be  taken 
over  by  the  Federation,  he  ought  in 
common  fairness 

Mr.  Kingston. — Are  you  ripe  for  it  1 

Mr.  REID. — My  right  honorable  friend 
must  not  overlook  the  fact  that  those 
who  refused  to  accept  the  financial  respon- 
sibility for  the  working  of  the  states,  must 
be  very  slow  in  their  efforts  to  deal  with 
the  management  of  the  states  concerned. 

Sir  John  Forrest. — That  is  not  the 
reason. 

Mr.  REID. — I  have  quite  enough  to 
do  with  my  right  honorable  friend  (Mr. 
Kingston)  at  present,  but  I  am  quite  pre- 
pared to  deal  with  my  right  honorable 
friend  (Sir  John  Forrest)  presently.  One  of 
my  right  honorable  friends  is  more  than 
enough  for  me  at  a  time.  I  know  I  need 
not  endeavour  to  show  how  the  proposal 
affects  New  South  Wales,  in  order 
to  quicken  Mr.  Kingston's  ever-ready 
sense  of  equity  and  justice.  I  have  only 
to  come  before  him,  representing,  as  I  do, 
another  colony  which  has  a  large  railway 
system,  and  point  out  to  him  that  when 
he  is  in  favour  of  practically  handing  over 
the  management  of  the  railways  of  New 
South  Wales 

Mr.  Kingston. — No. 

Mr.  REID.— Practically. 

Mr.  Kingston. — No. 

Mr.  REID.  —  Because  those  who  can 
annul  your  rates 

Mr.  Kingston. — When  unfair  to  an- 
other state. 

Mr.  REID. — Those  who  can  decide  on 
the  rates,  practically  have  all  the  inciden- 
tal powers  of  railway  management.  As 
one  honorable  member  said  here  yesterday, 
if  you  can  control  the  rate  of  interest  a 
bank  charges  on  advances,  you  can  control 
the  bank.  I  feel  sure  my  right  honorable 
friend's  (Mr.  Kingston's)  sense  of  justice 
will  return  to  him. 
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Mr.  Kingston. — Will  you  go  further 
and  say  that  if  you  control  the  railway 
rates  you  control  trade  % 

Mr.  RE1D.—  Well,  I  think  I  could  say 
that. 

Mr.  Kingston. — Then  what  is  the  good 
of  intercolonial  free-trade  ? 

Mr.  REID.— What  is  the  good  of  what? 

Mr.  Kingston. — What  is  the  good  of 
intercolonial  free-trade  ? 

Mr.  REID. — I  am  not  talking  about 
intercolonial  free-trade. 

Mr.  Kingston. — I  am  sure  you  are  not. 

Mr.  REID. — I  am  not  talking  about 
inter-state  trade.  I  have  said  over  and 
over  again  that  I  am  absolutely  in  favour 
of  inter-state  trade — that  is  intercolonial, 
is  it  not  1 — even  in  reference  to  the  rates 
on  the  railways  being  subject  to  the  con- 
trol of  the  Federation.  My  right  honor- 
able friend  seems  to  lose  his  ordinary 
control,  if  I  may  say  that  of  the  President 
of  this  Convention. 

Mr.  Kingston. — I  am  not  President 
sitting  here,  you  know. 

Mr.  REID.  —  But  my  veneration  for 
my  friend  follows  him  wherever  he  goes. 
Surely  he  will  recollect  that,  under  the 
general  words  giving  a  power  to  regulate 
trade  and  commerce  among  the  states, 
there  is  an  absolute  power  in  the  hands 
of  the  Federal  Commonwealth  to  prevent 
every  colony  represented  in  the  Federa- 
tion from  placing  intercolonial  trade  at 
the  slightest  disadvantage.  My  right  hon- 
orable friend  cannot  deny  that. 

Mr.  Kingston. — Either  by  cutting  or 
raising  prices  1 

Mr.  REID. — Will  my  right  honorable 
friend  deny  what  I  say  *? 

Mr.  Kingston. — I  asked  you  a  question. 

Mr.  REID. — Will  my  honorable  friend 
deny  what  I  say  ?  He  will  not ;  because 
he  cannot. 

Mr.  Kingston. — I  say  it  is  not  clear. 

Mr.  REID.— What  % 

Mr.  Kingston. — I  say  it  is  not  clear. 

Mr.  REID.— My  right  honorable  friend 
says  it  is  not  clear ;  although  we  have  had 
a  similar  Constitution,  with  similar  words 
{Mr.  Reid. 


in  it,  which  has  been  the  subject  of  judicial 
decisions  for  50  or  60  years,  all  through 
which  the  application  of  these  words  has 
been  admitted. 

Mr.  Kingston. — Of  undercutting. 
Mr.  REID.— I  am  talking  of  inter- 
colonial free-trade.  My  answer  to  the 
right  honorable  gentleman  (Mr.  Kingston) 
when  he  speaks  of  intercolonial  free-trade, 
is,  that  we  have  cheerfully,  without  any 
reserve,  granted  to  the  federal  power 
absolute  control  over  any  rate  on  our 
lines  which  affects  intercolonial  free-trade 
— any  rate  which  creates  a  discrimina- 
tion in  favour  of  our  own  people  as 
against  people  outside  our  boundaries 
throughout  the  Commonwealth.  On  the 
same  broad  principles,  which  make  a 
uniform  Tariff  and  establish  intercolonial 
free  -  trade,  we  have  handed  over  to 
the  Commonwealth  absolute  power  over 
our  internal  railways  for  preventing 
discrimination  between  the  trade  of  an- 
other state  and  our  own  trade.  I  believe 
I  re-echo  the  convictions  of  a  majority  of 
the  Convention  when  I  say  that  if  it  is 
put  in  plain  black  and  white  that  no  state 
shall  have  any  power  to  establish  prefer- 
ential rates — that  is,  rates  distinguishing 
between  the  people  of  that  state  and 
the  people  of  other  states,  and  dis- 
tinguishing between  the  trade  of  a 
state  and  the  trade  of  other  states — so 
as  to  make  it  certain  that,  on  any  in- 
ternal line,  the  rates  should  not  be  made 
unduly  high  in  a  certain  direction  in  order 
to  prejudice  those  outside  the  boundary — 
the  majority  of  the  Convention  would 
agree.  If  that  be  so,  I  am  willing  to  have 
it  placed  in  black  and  white  in  the  Con- 
stitution, in  plain  English,  and  not  re- 
gard it  as  a  subject  to  be  settled  by  some 
accidental  decision  of  the  Federal  Parlia- 
ment. I  am  willing  to  have  it  put  that 
no  state  shall  have  any  right  to  do  these 
things,  and  these  are  the  only  things  of 
which  complaint  can  be  made.  The  ques- 
tion is,  are  we  prepared  to  put  in  the 
Constitution  some  plain  definite  terms,  so 
as  to  prevent   things  of   this    sort  being 
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done,  or  are  we  going  to  leave  the  matter 
to  a  political  tribunal  ?  I  think  such  a 
departure  would  be  unprecedented.  I  do 
not  know  of  any  federal  body  in  the  world 
that  assumes  the  power  put  in  this  Consti- 
tution with  reference  to  the  railways  of 
the  states — a  power  providing  that  the 
railways  shall  be  a  subject  of  debate  in 
Parliament.  I  do  not  wish  at  all  to 
repeat  what  I  went  over  yesterday.  All  I 
wish  to  say  is,  that  if  this  Convention  has 
made  up  its  mind  to  adhere  to  Sir  George 
Turner's  amendment,  let  us  have  some 
convenient  method  of  carrying  it  out.  It 
is  no  use  wasting  time  over  the  matter. 
If  there  is  not  a  general  disposition  to  deal 
with  the  matter  on  some  better  terms 
than  those  settled  by  Sir  George  Turner's 
amendment,  the  sooner  we  know  the  better. 
But,  so  far  as  I  am  concerned,  I  wish  it  to 
be  distinctly  understood  that  I  am  pre- 
pared to  go  a  great  way  with  any  honor- 
able member  who  proposes  to  put  in  black 
and  white  a  power  against  states  to  pre- 
vent them  from  having  two  rates  over 
their  lines — one  for  a  certain  trade  outside 
their  borders,  and  another  for  a  certain 
trade  inside  their  borders.  I  am  prepared 
to  absolutely  prohibit  that,  and  not  to  leave 
it  to  a  court  or  Parliament  to  consider; 
so  I  am  prepared  to  do  away  with  and 
prohibit  such  rates  as  1  believe  we  have  in 
New  South  Wales  to-day,  which  make  a 
difference  between  goods  coming  up  from 
Albury  to  Wagga  Wagga  as  compared 
with  goods  travelling  from  Wagga  Wagga 
to  Albury,  subject  always  to  this  condition, 
which  is  a  legitimate  incident  of  railway 
rates,  that  the  longer  distance  goods  travel 
the  smaller  the  charge.  Subject  to  the 
legitimate  operation  of  that  principle,  I 
am  perfectly  prepared  that  no  such  rates 
should  remain,  or  that  we  should  give  the 
Federal  Parliament  power  to  abolish  any 
rate  which  distinguishes  between  goods 
coming  from  the  southern  or  western  dis- 
tricts from  another  colony.  That  being 
so,  I  wish  to  ask  is  more  than  that 
asked  for  by  a  majority  of  this  Conven- 
tion 't     Without  taking  over  the  railways 


is  there  a  greater  interference  or  power 
of  interference  asked  for  with  our  in- 
ternal railways  and  traffic  ?  I  believe  that 
if  honorable  members  were  polled  on 
these  propositions  it  would  be  found  that 
the  majority  are  in  favour  of  going  so  far, 
and  no  farther,  and  that  a  majority  is  in 
favour  of  putting  what  we  do  in  a  plain 
proposition,  so  that  it  shall  bind  every 
one  and  be  understood  by  all  before  the 
Constitution  is  established.  One  of  the 
great  objections  to  the  form  in  which  the 
matter  stands  at  present  is  not  only  that 
there  is  a  grave  objection  to  the  tribunal, 
but  that  a  still  stronger  objection  is  that 
these  words  are  so  vague  that  there  could 
be  no  certainty  of  a  principle  upon  which 
a  decision  could  be  arrived  at. 

Mr.  Dobson. — Will  not  Mr.  Grant's 
amendment  make  them  more  palatable  ? 

Mr.  REID. — I  admit  that  it  would  be 
much  more  palatable. 

Mr.  Dobson.  —  Will  you  accept  Sir 
George  Turner's  amendment  and  Mr. 
Grant's  1 

Mr.  REID. — Of  course  I  cannot  accept 
Sir  George  Turner's  amendment  on  any 
terms.  I  hope  that  is  not  surprising  to 
any  one  who  has  listened  to  me  for  a  day 
or  two. 

Mr.  Isaacs. — Not  to  any  one  who  has 
listened  for  the  last  day. 

Mr.  REID.— When  did  I  say  that  I 
would  accept  one  word  of  Sir  George 
Turner's  amendment  1  I  thought  the 
heat  got  white  yesterday  on  that  sub- 
ject. All  my  objections  to  Sir  George 
Turner's  proposition  remain,  and  I  can- 
not accept  it  in  any  shape  or  form. 
But  I  am  willing  to  accept  the  more 
moderate  proposals  which  have  the  merit 
of  being  definite.  Mr.  Grant's  proposal  is 
an  improvement  on  Sir  George  Turners 
proposal. 

Mr.  Isaacs. — He  is  proposing  it  as  au 
addendum. 

Mr.  REID. — We  will  go  on  putting  ad- 
dendum after  addendum  until  everybody 
gets  what  he  wants.  Can  I  put  in  my 
little  addendum?     If  so,  I  would  put  it 
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all  right.  Cannot  any  one  see  that  try- 
ing to  settle  all  these  matters  in  the 
Federal  Convention  by  definitions — it  is 
not  carried  out  anywhere  else — will  lead 
to  each  one  wanting  to  have  his  own  little 
addendum  and  his  own  little  definition 
attached  to  the  Bill?  I  hope  we  shall  be 
able  to  come  to  a  solution  of  the  matter 
which  will  avoid  the  objections  to  Sir 
George  Turner's  proposal,  which  first  estab- 
lishes no  definite  rule,  and  then  leaves  the 
matter  to  the  chances  of  political  warfare. 
We  want  to  be  in  a  position  to  go  back 
and  tell  our  electors  how  they  stand  on 
vital  matters.  I  defy  any  honorable  mem- 
ber to  go  back  to  his  electors  and  define 
the  position. 

Dr.  Cockburn. — It  is  easy  enough.  It 
is  left  to  the  Federal  Parliament. 

Mr.  Kingston. — To  interfere  when 
necessary. 

Mr.  REID.—That  is  the  position.  My 
honorable  friend  can  go  back  cheerfully 
to  his  electors,  because  any  railway  in  his 
province  is  at  conflict  only  at  one  point 
and  with  one  colony,  that  is  Victoria. 
Their  lines  are  not  affected  by  the  con- 
flicting considerations  which  the  New 
South  Wales  railways  are.  How  can 
I  tell  the  electors  of  New  South  Wales 
that  while  the  Convention  declined  to 
grant  a  single  penny  of  a  guarantee  against 
losses  arising  from  our  management  of 
our  own  railways  and  our  own  railway 
tratfic,  they  assume  to  themselves  the 
right,  in  the  very  sweeping  language  of 
the  right  honorable  member  (Mr.  King- 
ston), of  interfering  when  necessary  1 
We  have  not  yet  come  under  the  heel  of 
a  lordly  interference  of  that  character. 
When  I  am  dealing  with  business  con- 
cerns, involving  millions  of  money,  it  will 
be  a  long  time,  when  dealing  with  the  un- 
doubted rights  of  our  own  people  and 
traffic,  and  our  own  financial  responsibility, 
before  I  allow  gentlemen  whose  onlyrespon- 
sibility  is  that  of  talk  to  manage  our  rail- 
ways. Take  them  over,  and  pay  for  them. 
That  is  equitable;  you  can  do  what  you 
like  with  them  when  you  have  paid  for 
[Mr.  Reid. 


them.  But  there  is  too  much  of  this 
attempt  to  take  over  the  benefit  of  state 
property,  in  the  shape  of  railways,  when 
they  interfere  with  trade,  without  realiz- 
ing the  financial  responsibility  of  the 
cost.  Give  me  some  guarantee  that  if 
the  railways  of  Riverina  have  to  stop 
owing  to  this  interference,  when  neces- 
sary, that  the  loss  which  New  South 
Wales  has  incurred  will  be  made  good, 
and  the  problem  will  become  an  easy  one. 
But  I  cannot  face  the  problem  without 
some  such  guarantee.  If  we  at  any  time 
had  had  in  this  Bill  anything  which  went 
to  the  extent  of  this  proposal,  I  would  not 
express  so  much  surprise,  but  ever  since 
we  began  the  consideration  of  this  Bill  we 
never  had  this  pretension  put  forward.  I 
do  hope  we  shall  be  able  to  hit  upon  some 
form  of  words  which  will  be  free  from  the 
objections  which  New  South  Wales  has  so 
strongly  to  Sir  George  Turner's  proposi- 
tion. Very  often  I  find  myself  advocating 
what  I  think  is  a  just  consideration  to 
New  South  Wales,  separated  from  my 
colleagues  and  learned  friends  (Mr. 
Barton  and  Mr.  O'Connor).  In  my 
opinion,  sometimes  they  have  been 
almost,  in  their  great  anxiety  for  the 
cause  of  federation,  too  easily  disposed  to 
look  away  from  the  interests  of  New  South 
Wales.  But  surely  honorable  members, 
who  have  seen  the  thoroughly  broad  atti- 
tude which  those  honorable  gentlemen  have 
always  shown  towards  the  federal  move- 
ment, must  see  the  significance  of  the 
cause  which  brings  those  honorable  gen- 
tlemen and  myself  absolutely  into  line. 
Honorable  members  must  see  that  there 
must  be  some  very  strong  reason  for  the 
leader  of  the  Convention  taking  up  the 
position  which  he  has  taken. 

Mr.  Dobson. — You  are  the  awkward  boy. 
You  have  put  yourself  out  of  line.  Mr. 
Barton  supports  Mr.  Grant's  amendment. 

Mr.  REID. — I  am  talking  of  Sir  George 
Turner's  amendment. 

Mr.  Dobson.— We  think  we  will  be  able 
to  graft  this  on  to  Sir  George  Turner's 
amendment. 
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Mr.  RE  ID. — I  will  not  object  to  that 
if  you  allow  us  to  put  in  a  few  words. 
If  you  give  us  our  turn  I  do  not  mind  it ; 
bat  that  is  what  I  am  objecting  to. 

Mr.  Higgins. — One  negatives  the  other. 

Mr.  RE  ID. — There  is  no  doubt  the  hon- 
orable member  (Mr.  Higgins)  will  have 
his  turn  ,  what  I  want  is  my  turn.  Mr. 
(i rant's  amendment  is  a  vast  improvement 
on  Sir  George  Turner's,  but,  put  together 
with  it — well,  I  would  not  like  to  describe 
what  the  position  becomes. 

Mr.  Higgins.  —  A  very  unwholesome 
mixture. 

Mr.  REID. — Yes.  Let  me  point  out 
this  in  all  fairness.  The  fault  of  Mr. 
Grant's  much  better  proposition  is  that  in 
the  Federal  Parliament,  where  New  South 
Wales  would  have  odds  of  two  to  one 
against  her,  or  if  Queensland  joined  the 
Federation,  of  three  to  one,  this  difficulty 
would  arise  in  connexion  with  the  railways 
of  Riverina.  The  question  would  arise 
whether  those  railways  were  for  the  de- 
velopment of  the  resources  of  Riverina, 
and  how  would  it  be  decided  ?  It  might 
well  be  argued  against  the  operation  of 
the  clause  in  our  favour  —  "No,  these 
rates  are  not  to  develop  the  resources  of 
Riverina*  Your  railways  there  are  white 
elephants.  They  are  not  wanted,  and  the 
rates  you  charge  are  intended,  not  to  de- 
velop the  resources  of  Riverina,  which  has 
been  commercially  annexed  to  Victoria, 
but  to  keep  the  trains  running."  But 
would  not  that  be  one  of  the  most 
legitimate  reasons  for  establishing  low 
rates  1  Is  it  not  a  vital  principle  of  rail- 
way management  that  rates  must  be  de- 
signed so  that  the  trains  will  pay  working 
expenses  and  interest  upon  the  cost  of 
constructing  the  lines  1  My  objection  to 
the  proposition  of  Mr.  Grant  is  that  if  the 
tribunal  which  had  to  decide  the  ques- 
tion came  to  the  conclusion  that  the 
rates  were  low  simply  that  the  trains 
might  be  kept  running  and  the  in- 
terest paid,  they  would  decide  that 
that  was  no  legitimate  reason  for  them. 
We  should   be  told  that  there  is  a  river 


running  down  to  the  land  where  the  just 
men  grow — South  Australia — thatthereare 
railways  to  take  the  resources  of  Riverina 
to  great  outlets  which  are  300  miles 
nearer  than  the  great  outlet  in  New  South 
Wales,  and  we  should  be  asked — "How 
under  these  circumstances  can  you  say  that 
the  maintenance  of  your  railways  is  neces- 
sary for  the  development  of  the  resourec « 
of  Riverina?"  Even  under  Mr.  Grants 
provision  our  property  would  be  left  to  the 
chance  view  which  might  be  taken  of  the 
construction  of  these  words. 

Mr.  Dobson. — By  the  High  Court. 

Mr.  REID. — By  any  court. 

Mr.  Dobson. — With  technical  evidence 
before  it. 

Mr.  REID. — Exactly.  No  man  in  the 
world  will  put  his  property,  at  all  events 
if  it  is  a  large  one,  into  the  hands  of 
another  person,  unless  that  person  gives 
him  a  guarautee  for  its  security.  If  we 
are  given  such  a  guarantee,  I  will  with- 
draw my  opposition  to  these  provisions. 
If  not,  I  would  point  out  that  we  cannot 
go  back  to  our  colonies  unless  we  can 
assure  the  electors  that  our  railway  system 
will  not  be  ruinously  affected  by  federa- 
tion. 

Mr.  Holder. — The  experts  say  that  the 
abolition  of  these  cut-throat  rates  would 
largely  increase  the  railway  revenue. 

Mr.  REID. — Of  course,  I  do  not  pretend 
to  be  an  expert,  but  we  have  a  few  experts 
in  New  South  Wales,  and  I  have  had  the 
benefit  of  their  advice.  Quite  apart  from 
the  matter  to  which  my  honorable  friend 
refers,  and  looking  at  the  lines  merely  as 
something  which  we  have  to  keep  going, 
I  can  assure  the  honorable  gentleman  that 
under  these  provisions  there  is  no  cer- 
tainty that  our  railways  will  not  be  thrown 
upon  our  hands  as  worthless. 

Sir  John  Forrest. — How  can  that  be? 

Mr.  REID. — I  really  do  not  know, 
except  that  that  is  the  best  possible  opinion 
upon  the  subject.  My  right  honorable 
friend  is  a  sort  of  political  Almighty,  who 
is  able  to  solve  all  these  troubles  in  a 
moment.     Unfortunately,  I  cannot  consult 
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him  ;  he  is  not  my  engineer-in-chief  for 
railways.  I  have  to  take  the  advice  of 
the  New  South  Wales  experts. 

Sir  John  Forrest. — Then  it  must  be  a 
very  barren  country,  that  is  all  I  can 
say. 

Mr.  RPnD. — That  is  not  all  you  can 
say.  You  are  always  saying  more  than 
that.  For  instance,  you  are  always  telling 
us  about  the  revenue  and  the  trade  of  an- 
other bit  of  country.  I  am  dealing  with 
the  trade  and  the  railways  of  Riverina. 

Sir  John  Forrest. — That  is  a  fertile 
country. 

Mr.  REID.— Yes,  it  is.  The  right  hon- 
orable member  is  quite  correct,  although 
I  believe  he  has  never  seen  the  country. 

Sir  John  Forrest. — And  yet  your  rail- 
ways will  not  pay. 

Mr.  RE  ID.-- 1  do  not  find  that  my 
right  honorable  friend's  interjections  are 
bringing  me  to  any  satisfactory  point. 
All  I  can  tell  him  is  that,  in  spite  of  his 
expression  of  opinion,  1  am  advised  in  a 
different  direction  by  those  who  know 
something  about  the  working  of  our  rail- 
ways. I  regret  that  I  cannot  assume  the 
free  and  easy  mind  which  my  right  honor- 
able friend  has  in  regard  to  this  matter. 
Since  the  provision  of  the  honorable  mem- 
ber (Mr.  Grant)  is  not  entirely  satisfac- 
tory to  us,  I  would  infinitely  prefer  to 
see  the  whole  matter  deferred  for  more 
mature  consideration.  It  does  not  seem 
to  me  that  we  are  now  any  nearer  a  friendly 
settlement  than  we  were  at  first,  and  I 
think  we  all  desire  a  friendly  settlement. 
After  what  my  right  honorable  friend  has 
said,  I  am  compelled  to  again  state  the 
position  of  New  South  Wales.  I  should 
be  very  glad  if  we  could  have  some  more 
time  to  look  calmly  over  this  matter  and 
confer  together,  in  the  hope  that  we  may 
hit,  not  upon  vague  questions  to  be  deter- 
mined, we  do  not  know  how,  but  upon  cer- 
tain definite  rules  which  will  govern  the 
traffic  of  our  railways  so  far  as  it 
affects  the  interests  of  sister  states.  If 
we  could  put  definite  principles  into  the 
Constitution  instead  of  leaving  all  these 
[Mr.  Reid, 


matters  to  be  settled  afterwards,  it  would 
be  a  great  improvement.  I  do  not  pretend 
to  have  any  weight  as  a  lawyer,  but  I  say, 
unhesitatingly,  that  if  the  Premier  of 
Victoria  were  to  refer  his  amendment  to 
three  of  the  leading  members  of  the  bar  of 
this  colony,  together  with  the  amendment 
of  the  honorable  member  (Mr.  Higgins),  at 
least  two  of  them  would  say  that  his 
amendment  is  the  less  likely  to  secure  the 
object  which  he  has  in  view. 

Sir  George  Turner. — The  honorable 
and  learned  member  (Mr.  O'Connor)  does 
not  say  that. 

Mr.  REID. — Then  you  have  a  good  man 
on  your  side ;  but  I  know  some  others  who 
are  of  a  contrary  opinion.  At  any  rate, 
the  right  honorable  gentleman  will  admit 
that  he  has  laid  down  no  principle  for  the 
guidance  of  the  tribunal. 

Mr.  Gordon. — Except  that  of  justice. 

Mr.  REID.  —  I  have  never  met  with 
that  principle — at  least,  not  since  I  have 
been  here. 

Mr.  Gordon. — So  I  gathered  from  your 
position. 

Mr.  REID. — Quite  right ;  I  am  a 
martyr.  Surely  the  honorable  gentleman 
knows  to  what  chaos  the  affairs  of  a 
country  would  be  reduced  if  you  wiped 
out  all  its  statute  law  and  said  to  the 
Judges — "Let  justice  be  your  maxim; 
apply  the  principle  of  j  ustice  to  every  case 
you  try."  After  a  year  it  would  be  found 
that  it  was  wiser  to  lay  down  definite 
principles  for  the  guidance  of  Judges,  and 
infinitely  safer,  both  in  the  interest  of 
those  seeking  justice  and  of  those  admin- 
istering it.  The  advantage  of  the  amend- 
ment of  the  honorable  member  (Mr.  Hig- 
gins) was  that  it  laid  down  a  principle. 

Mr.  Higgins. — Some  of  us  cannot  un- 
derstand why  New  South  Wales  should 
object  to  the  amendment  of  the  Premier 
of  Victoria.     It  gives  you  all  you  want. 

Mr.  REID. — I  only  object  to  it  because 
its  wording  is  such  that  any  mistake  is 
possible  under  it,  and  the  odds  being  two 
to  one    against   me    I   will    not  risk    the 
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possibility  of  a  mistake.  If  I  were  com- 
pelled to  take  risks,  I  do  not  know  that  I 
would  not  as  soon  take  them  under  these 
words  as  under  any  others  that  could  be  de- 
vised. But  1  absolutely  object,  in  the  inte- 
rests of  federation  and  of  the  good  feeling, 
not  only  of  the  people  of  the  colonies  but 
the  members  of  the  Federal  Parliament,  to 
any  more  of  these  burning  questions  than 
are  absolutely  necessary  being  left  to  be 
settled  by  the  Federal  Parliament.  We 
have,  of  course,  to  leave  the  Tariff  matter  to 
be  dealt  with  by  the  Parliament,  because 
there  is  no  other  tribunal  that  can  deal 
with  that.  But  with  reference  to  applying 
the  principles  of  justice,  I  think  it  will 
be  better  to  put  a  just  principle  in  the 
Constitution  than  to  leave  the  matter  to 
chancy  because  the  effect  upon  the  people 
will  bo  bad  enough  for  us  all  if  we  have  to 
say  that  vital  matters  are  left  to  chance, 
which  are  capable  of  having  definite  prin- 
ciples applied  to  them.  Cannot  we  put  in 
this  Constitution  one  or  two  principles  to 
meet  the  case  1 

Mr.   KINGSTON. — What  would  you  sug- 
gest ? 

Mr.  Pv  KID. — I  should  be  happy  to  con- 
fer with  my  right  honorable  friend  for  the 
purpose  of  agreeing  upon  some  principles 
which  we  could  embody  in  a  form  of  words 
and  allow  them  to  be  put  in  the  Consti 
tution.  Then  we  should  all  know  how  we 
stood.  I  can  tell  the  Convention  that  this 
matter  affects  the  revenue  of  New  South 
Wales  to  the  extent  of  about  £250,000  a 
year — that  is  to  say,  the  railways  which 
will  come  within  the  scope  of  this  clause 
would  affect  our  revenue  to  that  extent. 
We  cannot  leave  great  interests  like  that 
in  such  a  position.  I  do  hope  that  we 
shall  come  to  an  agreement.  It  is  a  diffi- 
cult matter,  and  we  know  that  difficult 
matters  are  better  fought  out  after  some 
preliminary  consideration  than  in  any 
other  way.  I,  simply  in  the  interests  of 
federation,  feeling  that  if  matters  are  left 
as  they  are  a  very  vital  position  will  be 
left  in  an  unsatisfactory  state,  assure  my 
honorable  friends  of  my  readiness  to  assent 


to  any  proposition  for  a  conference  upon 
1  lie  subject. 

The  CHAIRMAN.— I  do  not  want  to 
unduly  limit  the  debate,  but  I  feel  bound 
to  point  out  that  the  clause  inserted  on 
the  motion  of  the  Right  Hon.  Sir  George 
Turner  is  not  now  under  discussion  at  all. 
It  has  been  inserted  in  the  Bill,  and  no 
one  has  moved  to  strike  it  out,  which, 
indeed,  could  not  be  done  at  the  present 
stage.  The  only  question  we  have  before 
the  committee  for  discussion  now  is  the 
amendment  proposed  by  Mr.  Grant. 

Mr.  GLYNN  (South  Australia).— I 
should  like  to  make  an  alternative  sug- 
gestion to  the  amendment  of  Mr.  Grant, 
and  I  do  so  because  Mr.  Reid  has  said  that 
certain  general  principles  might  be  put 
into  the  Constitution,  and  I  make  the  sug- 
gestion as  a  contribution  to  that  effect. 
Mr.  Reid  has  said  that  he  knows  of  no 
Constitution  in  the  world  in  which  an 
attempted  interference  with  internal  traffic, 
such  as  has  been  proposed  and  inserted  at 
the  instigation  of  the  Victorian  represen- 
tatives, has  been  attempted.  May  I  remind 
the  Convention  that  that  has  been  done  in 
Germany,  where  the  interests  in  regard  to 
railways  were  much  more  difficult  to  deal 
with  than  the  railway  question  is  here  ? 
Prussia,  I  think,  owns  something  like 
15,000  miles  of  Government  lines,  of  which 
it  had  someat  the  time  of  the  establishment 
of  the  German  Constitution,  and  a  consider- 
able mileage  of  private  lines  were  held  in 
Prussia  irrespective  of  the  Government 
lines.  But  what  was  done  there  ?  They  did 
not  stick  to  existing  interests  and  say — 
"You  are  not  to  surrender  a  single  thing." 
They  made  a  very  large  federal  surrender. 
I  am  not  saying  this  to  the  prejudice  of 
the  position  of  the  representatives  of  New 
South  Wales,  because  I  voted  with  them 
in  the  last  two  divisions  in  the  interests  of 
what  I  considered  to  be  fairness,  but  I 
make  the  statement  for  the  guidance  of 
the  Convention;  and  I  should  like  to  refer 
more  particularly  to  what  has  been  done 
in  Germany  under  circumstances  affecting 
interests   far   more  difficult  to  deal  with 
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than    ours.     The    forty- second   article   of 
the  German  Constitution  states  that — 

The  Governments  of  the  federal  states  bind 
themselves,  in  the  interest  of  general  commerce, 
to  have  the  German  railways  managed  as  one 
system,  and  for  this  purpose  to  have  all  new 
lines  constructed  and  equipped  according  to  a 
uniform  plan. 

Becoming  more  specific,  the  forty-fifth 
article  of  the  Constitution  provides — 

The  empire  shall  have  control  over  the  tariff 
of  charges. 

These  are  very  significant  words — "  con- 
trol over  the  tariff  of  charges  " — affecting 
both  Government  and  private  lines.  But 
the  Constitution  becomes  still  more  specific 
and  more  interfering  with  state  and  indi 
vidual  rights  as  it  goes  on.     It  provides — 

It  shall  endeavour  to  cause — 

1.  Uniform  regulations  to  be  speedily  intro- 
duced on  all  German  railway  lines. 

2.  The  tariff  to  be  reduced  and  made  uni- 
form as  far  as  possible,  and  particularly  to 
secure  low  long-distance  rates  for  the  transport 
of  coal,  coke,  wood,  minerals,  stone,  salt,  crude 
iron,  manure,  and  similar  articles,  as  demanded 
by  the  interests  of  agriculture  and  industry. 
It  shall  endeavour  in  the  first  instance  to 
introduce  a  one  pfennig  tariff  as  soon  as  prac- 
ticable. 

So  I  say  that  there  is  in  Germany  a  limit 
to  private  and  Government  rates  on  railways 
which  I  suppose  would  be  simply  shocking 
to  some  of  the  representatives  of  New  South 
Wales,  if  embodied  to  the  same  extent  in 
this  Constitution.  But  I  desire  to  make 
a  suggestion  which  I  think  is  really  just, 
is  not  an  interference  with  New  South 
Wales,  and  is  fair  to  Victoria.  I  say  that 
an  amendment  of  this  sort  might  be  put 
in  without  reasonable  objection  by  the 
representatives  of  either  of  the  states  con- 
cerned : — 

The  Parliament,  in  any  law  providing  in 
respect  of  long-distance  rates  for  the  execution 
and  maintenance  upon  the  railways  within  the 
Commonwealth  of  the  provisions  of  this  Con- 
stitution relating  to  trade  and  commerce,  shall 
provide  for,  as  far  as  possible,  uniform  rates, 
in  proportion  to  the  distance,  irrespective  of 
state  limits  of  the  place  in  which  the  traffic 
originated  from  the  place  of  consignment. 
[Mr.  Glynn. 


The  effect  of  this  is,  that  as  the  law,  as 
expressed  in  the  first  part  of  the  amend- 
ment, must  be  in  respect  to  the  trade  and 
commerce  under  sub-section  (1)  of  clause 
52,  it  will  not  deal  with  internal  traffic; 
and,  again,  that  the  distance  can  be  fixed, 
not  from  the  terminal  point  of  the  railway, 
where  the  shipment  was  made,  but  from 
where  the  traffic  originated — from,  for  in- 
stance, the  squatter's  residence,  the  wool- 
shed  in  fact.  How  can  New  South  Wales 
think  that  the  passage  of  such  an  amend- 
ment as  that  will  be  in  derogation  of  her 
state  interests,  coloured  by  her  federal 
sense  of  what  we  are  going  to  do?  We  can- 
not view  these  interests  merely  as  state 
interests,  because  the  Federal  Constitution 
involves  to  some  extent  a  subordination 
for  greater  co-ordination  of  those  in- 
terests to  the  welfare  of  the  whole.  By 
passing  such  an  amendment  you  will  be 
giving  Victoria  a  fair  advantage  from  long- 
distance rates  by  which  she  is  deprived  by 
her  geographical  limits.  By  not  limiting 
the  place  of  consignment  to  the  railway 
you  will  put  your  rates  far  beyond  the 
terminal  point.  It  seems  to  me  that  this, 
proposal  would  be  free  from  the  objection 
which  applies  to  Mr.  Grant's  amendment. 
Undoubtedly  it  would  be  a  condition  under 
Mr.  Grant's  amendment  that  the  legisla- 
tion should  be  for  the  development  of  the 
territory  of  the  state.  Now,  that  is  open 
to  two  meanings.  It  would  be  the  subject 
of  contention  in  the  Federal  Parliament,  and 
would,  perhaps,  have  to  be  referred  to  the 
Supreme  Court,  where  the  necessity  for 
evidence  upon  the  point  in  dispute  would 
be  enormous.  But  the  suggestion  I  make 
is  absolutely  free  from  that  objection.  I 
think  our  friends  from  Victoria  could  not 
complain  under  the  suggestion  I  have 
made,  nor  would  there  be  any  ground  of 
complaint  on  the  part  of  the  representatives 
of  New  South  Wales. 

Sir  GEORGE  TURNER  (Victoria).— 
In  consequence  of  the  suggestion  you  have 
made,  sir,  as  to  the  matters  we  have  been 
discussing  being  somewhat  out  of  order,  I 
will  refrain  from  replying  to  the  speech  of 
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my  right  honorable  friend  (Mr.  Reid)  with 
regard  to  the  various  matters  he  has  dealt 
with.  I  will  simply  say  this:  So  far  as  I 
understand,  he  will  not,  under  any  circum- 
stances, with  orwithout  Mr.  Grant's  amend- 
ment, accept  the  clause  which  was  passed  at 
my  instance  yesterday.  If  he  had  been  pre- 
pared to  accept  that  clause,  I  should  have 
been  prepared  to  endeavour  to  meet  him 
with  regard  to  Mr.  Grant's  amendment. 
My  objection  to  this  amendment 

Mr.  Reid. — Will  you  allow  me  to  put 
in  one  little  addendum  1 

Sir  GEORGE  TURNER.— Yes,  if  you 
will  allow  me  to  draft  it  for  you. 

Mr.  Reid. — On  my  instruction  ? 

Sir  GEORGE  TURNER.— I  will  draft 
it  for  you. 

Mr.  Reid. — On  my  instruction? 

Sir  GEORGE  TURNER.— I  will  draft 
it  satisfactorily  to  you  in  three  or  four 
words. 

Mr.  Reid. — Very  well. 

Sir  GEORGE  TURNER.  — The  pro- 
posed addendum  to  the  clause  we  dealt 
with  yesterday  provides  that — 

Nothing  in  this  Constitution  shall  prevent 
the  imposition  of  such  railway  rates  by  any 
state  as  may  be  necessary  for  the  development 
of  its  territory. 

I  do  not  want  to  prevent  the  imposition  of 
any  rates  which  are  honestly  for  the  de- 
velopment of  the  territory,  but  I  do  not 
want  in  these  words  to  have  a  power  where 
it  might  be  colorably  alleged  that  the  rate 
was  for  the  development  of  the  territory, 
whereas,  in  truth  and  in  fact,  it  was  for 
an  entirely  different  purpose.  The  great 
difficulty  I  see  with  regard  to  these  words, 
if  we  accept  them,  is  this  :  We  have  de- 
clared that  we  will  leave  the  Federal  Par- 
liament to  say  whether  any  rates  imposed 
by  a  state  are  undue,  unreasonable,  or  un- 
just to  any  state,  and,  if  they  be,  then 
there  is  power  to  prohibit  them.  Mr. 
Grant's  amendment  puts  a  limitation 
that  I  would  not  object  to  as  a  direction, 
or  an  instruction,  or  a  commandment  to 
the  Federal  Parliament.  My  honorable 
friend,  I  believe,  intends  it  as  such,  but, 
[93] 


as  a  matter  of  fact,  it  is  not.  The  wording, 
as  I  have  read  it,  would  leave  it  abso- 
lutely open  to  this  course  of  proceeding  : 
New  South  Wales  might  have  made  a  rate 
which  was  objected  to  by  Victoria;  the 
Federal  Parliament,  after  full  discussion, 
after  hearing  all  that  can  be  said,  after 
making  inquiries,  either  by  a  select  com- 
mittee or  by  an  Inter-State  Commission, 
to  get  the  fullest  information,  might  have 
declared  that  it  was  not  necessary 
for  the  development  of  its  territory, 
and  that  therefore  it  was  a  bad  rate. 
But  there  would  be  nothing  to  prevent 
an  appeal  from  that  decision  to  the  High 
Court.  The  High  Court  would  have  a 
perfect  right,  it  seems  to  me,  under  the 
wording  of  his  amendment,  to  re-investi- 
gate the  whole  matter,  perhaps  by  a  jury 
— a  jury  it  may  be  from  the  state  inter- 
ested, or  before  the  Judges  alone,  as 
inquiring  into  a  matter  of  fact.  They 
would  have  to  go  into  the  whole  of  the 
circumstances — the  rights  of  the  pro- 
ducers; the  rights  of  the  merchants  in 
different  colonies ;  the  rights  of  the  rail- 
ways as  railways  ;  and  a  large  number  of 
other  questions.  And  then,  on  the  facts 
before  them,  they  might  say  that  the  two 
Houses  of  Parliament  were  absolutely 
wrong  in  the  decision  they  had  come  to, 
and  that  this  particular  rate  was  honestly 
for  the  development  of  the  territory.  They 
would  overrule,  on  what  seems  to  me  to  be 
clearly  not  a  judicial  but  a  political  ques- 
tion, the  decision  of  the  Federal  Parlia- 
ment. Can  we  put  into  the  Constitution 
any  words  which  will  allow  that  to  be 
done  in  a  matter  of  this  kind  1 

Mr.  Reid. — You  admit  that  it  would  be 
a  political  question  to  the  Federal  Parlia- 
ment. 

Sir  GEORGE  TURNER.— It  would  be 
a  political  question  for  the  Federation  to 
decide. 

Mr.  Reid. — Well,  the  odds  are  against 
you,  like  the  Irish  jury. 

Sir    GEORGE    TURNER.— All  along, 
those  who   have  opposed    the    clause   we 
yesterday    have     had    only    one 
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objection  to  raise  to  it,  namely,  that  they 
cannot  in  a  matter  of  such  serious  im- 
portance to  New  South  Wales  trust  the 
honesty  and  justice  of  the  Federal  Parlia 
ment.  That  is  the  one  objection  they  have 
harped  on  both  yesterday  and  to-day.  To 
endeavour  to  meet  my  honorable  friends, 
if  they  will  come  a  little  of  the  road  to 
meet  us,  and  do  away  with  that  difficulty 
which  I  see,  I,  personally,  will  raise  not 
the  slightest  objection  to  this  addendum, 
if  it  is  made  perfectly  clear  that  the  ques- 
tion of  whether  it  is  or  is  not  for  the 
development  of  the  territory  is  to  be 
decided  by  what  I  believe  to  be  the  proper 
tribunal — the  Federal  Parliament.  Mr. 
Grant,  I  understand,  intends  his  amend- 
ment to  be  in  that  direction.  He  could 
never  for  a  moment  think  that  we  would 
give  such  a  power  to  the  High  Court  as 
to  overrule  the  Federal  Parliament  on 
pure  questions  of  political  facts. 

Mr.  O'Connor. — That  is  a  direction  to 
the  Parliament  in  the  first  instance. 

Sir  GEORGE  TURNER.— And  no 
more. 

Mr.  O'Connor. — If  Parliament  goes 
outside  the  lines  laid  down  in  the  Con- 
stitution then  the  court  can  interfere. 

Sir  GEORGE  TURNER.— Then  my 
honorable  friend  fairly  admits  the  whole 
of  my  contention. 

Mr.  O'Connor. — If  you  strike  out  the 
words  proposed  it  would  have  no  value. 

Sir  GEORGE  TURNER.— The  whole 
effect  of  this  amendment  will  be  to  trans- 
fer the  decision  of  that  important  question 
from  the  one  tribunal  to  the  other — that 
New  South  Wales  is  to  have  two  chances. 
It  is  to  have  a  chance  in  the  Federal  Par- 
liament, and,  having  failed  there,  it  is  to 
have  a  second  shot  by  way  of  appeal  to 
the  High  Court.  I  think  the  majority  of 
this  committee  will  not  agree  to  that. 

Mr.  Barton. — Do  you  mean  to  say  that 
applies  to  New  South  Wales  alone  % 

Sir    GEORGE    TURNER.  —  Certainly 

not;  I  am  taking  it  by  way  of  example. 

It  will  apply  to  all  colonies  in  exactly  the 

same  position.     New  South  Wales  seems 

[Sir  George  Turner. 


to  be  anxious  to  get  into  that  position. 
The  other  colonies  are  not  anxious  to  get 
into  that  position.  If  my  honorable  friends 
can  see  their  way  to  consent  to  the  inser- 
tion of  a  few  words  so  that  it  may  read 
"  by  any  state  as  may  in  the  opinion  of 
the  Parliament  be  necessary  for  the 
development  of  its  territory,"  I  will  not 
object.  I  think  that  is  carrying  out  my  own 
view,  that  if  the  rate  is  honestly  for  the 
development  of  the  territory,  then  a  state 
should,  and  I  believe  would,  under  the 
clause  we  have  passed,  be  allowed  to  carry 
that  rate  into  effect.  I  am  perfectly 
content  to  leave  it  to  the  Federal  Parlia- 
ment to  say  whether  it  is  for  the  develop- 
ment of  the  country,  or  whether  it  is 
simply,  as  was  put  in  some  of  the  amend- 
ments to-day,  for  the  development  of  the 
traffic. 

Mr.  HOWE  (South  Australia).— The 
vote  I  gave  yesterday  was  only  a  tentative 
vote.  I  preferred  the  amendment  moved 
by  Sir  George  Turner  to  that  moved  by  Mr. 
Higgins,  but  now  we  are  placed  in  this  po- 
sition— that  the  leader  of  the  Convention 
and  the  Premier  of  New  South  Wales 
tell  us  emphatically  that  they  can,  on  no 
conditions,  accept  the  proposition  which 
we  carried.  If,  in  lieu  of  that  one,  I  can 
get  one  which  appeals  to  my  common 
sense  as  reasonable,  and  which  I  hope  will 
give  satisfaction,  perhaps,  to  New  South 
Wales  and  also  to  Victoria,  I  leave  myself 
free  to  vote  for  any  further  amendment 
which  may  be  proposed  leading  to  that 
issue.  I  notice  that  the  Attorney-General 
of  Victoria,  with  that  acuteness  which  we 
all  admit  he  possesses,  smiles  at  the 
position  which  I  am  placing  myself  in. 

Sir  George  Turner. — No.  I  will  tell 
you  what  he  said. 

Mr.  HOWE. — I  am  very  glad  to  find 
that  I  have  unintentionally  done  my 
learned  friend  an  injustice. 

Sir  George  Turner. — You  said  that  you 
were  prepared  to  accept  any  alteration 
which  would  be  fair  to  all  the  colonies, 
and  he  said — "  So  are  we." 
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Mr.  HOWE.— The  Premier  of  New 
South  Wales  has  not  disguised  his  hand. 
He  says  that  he  will  not  place  the  rail- 
ways of  New  South  Wales  at  the  risk  of  a 
decision  by  the  Federal  Parliament.  When 
we  come  to  analyze  that  proposition  from 
a  business  point  of  view,  knowing  what 
politics  sometimes  lead  to,  and  the  votes 
which  sometimes  are  arrived  at,  we  cannot 
altogether  condemn  the  action  he  has  taken. 
The  position  of  New  South  Wales  is  pecu- 
liar owing  to  her  remotest  territorial 
boundaries  being  so  far  removed  from  her 
sea- ports.  The  other  colonies  have  sea-ports 
that  are  much  more  accessible  to  the  set- 
tlers on  her  boundaries.  She  is,  conse- 
quently, jealous  of  her  position — and 
naturally  so,  because,  after  all,  human 
nature  is  human  nature.  Victoria  and 
South  Australia  have  been  trying  for  many 
years  to  secure  a  vast  trade  which  belongs, 
territorially,  to  New  South  Wales.  The 
Eight  Hon.  Mr.  Reid  puts  the  case  very 
clearly.  He  says — "  I  refuse  to  trust  to  the 
decision  of  the  Federal  Parliament,  be- 
cause the  Federal  Parliament  will  be  com- 
posed largely  of  members  who  have  a 
direct  personal  interest  in  our  affairs." 
That  proposition  is  one  that  commends 
itself  to  our  common  sense. 

Mr.  Isaacs. — They  will  be  there  to  take 
a  personal  interest  in  our  affairs. 

Mr.  HOWE.— The  Attorney- General  of 
Victoria  will  admit  that — 

If  self  the  wavering  balance  shake 
'Tis  rarely  right  adjusted. 

That  is  the  fear  that  animates  the  Pre- 
mier of  New  South  Wales.  The  produ- 
cers should  have  the  blessings  of  this 
intercolonial  free-trade  afforded  to  them 
from  the  centre  of  Federated  Australia 
to  its  circumference.  But  we  cannot 
deny  to  each  state  the  right  to  charge 
differential  rates  for  the  purpose  of  de- 
veloping its  own  territory.  The  diffi- 
culty is  that,  on  the  long  lines  of  rail- 
way belonging  to  New  South  Wales,  and 
abutting  on  to  our  borders,  the  differen- 
tial rate  becomes  a  preferential  rate,  and 
we  feel  it. 


Mr.  Barton. — We  have  never  objected 
to  any  preferential  rate  being  stopped. 

Mr.  HOWE.— I  will  put  myself  in  the 
position  of  a  producer  of  New  South  Wales. 
I  will  say  that  I  reside  somewhere  near 
the  Victorian  border.  New  South  Wales 
imposes  differential  rates  to  attract  trade 
to  Sydney,  but  the  natural  port  geographi- 
cally is  Melbourne.  As  a  producer  under 
intercolonial  free-trade  my  best  market 
may  lie  just  over  the  borders  of  Victoria. 
I  should  not  like  New  South  Wales  to  im- 
pose a  rate  which  would  prohibit  me  from 
sending  my  produce  over,  say,  the  100 
or  150  miles  of  railway  which  abuts  on 
the  Victorian  border.  I  think  the  pro- 
ducer can  claim  protection  against  any- 
thing of  that  kind,  and  if  Mr.  Reid  or  the 
leader  of  the  Convention  will  agree  to  an 
amendment  that  will  give  them  such  pro- 
tection, I  think  I  can  see  my  way  clear  to 
vote  for  it.  When  the  right  time  came,  I 
should  then  reconsider  the  vote  I  gave  on 
Sir  George  Turner's  amendment.  I  know 
very  well  that  it  is  useless  for  the 
Convention  to  insist  on  a  proposition 
which  the  representatives  of  New  South 
Wales  tell  us  they  could  not  recommend 
to  their  people.  We  want  federation,  and 
surely  we  are  not  going  to  allow  a  matter 
of  this  kind  to  part  us.  Surely,  amongst 
the  able  body  of  men  assembled  here 
there  are  brains  enough  to  devise  some 
provision  that  will  be  just  and  acceptable 
to  New  South  Wales,  Victoria,  and  South 
Australia.  I  have  drawn  out  an  amend- 
ment, which  I  would  put  as  a  proviso  to 
the  amendment  proposed  by  the  Hon.  Mr. 
O'Connor.      It  is  as  follows  : — 

Provided  that  no  state  shall  charge  an  unduly 
high  rate  on  goods  moving  from  one  state  to 
any  part  of  another  state. 

I  only  throw  this  out  as  a  suggestion  for 
the  consideration  of  honorable  members. 

Sir  William  Zeal. — You  will  have  to 
define  what  an  unduly  high  rate  is. 

Mr.  HOWE.— That  is  a  matter  that 
the  Inter-State  Commission  would  have  to 
determine.  It  is  useless  to  try  to  thrust 
a  proposition  upon  the  representatives  of 
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New  South  Wales  when  such  men  as  our 
leader  and  Mr.  Reid  tell  us  that  they  will 
not  recommend  any  Bill  containing  such 
a  provision  to  their  people.  I  presume 
that  they  do  not  make  that  statement 
without  duly  considering  the  position. 

Mr.  Barton. — It  would  not  make  any 
difference  if  we  did  recommend  it. 

Mr.  HOWE. — No,  you  are  satisfied  that 
your  people  would  not  accept  it.  We 
must,  therefore,  try  to  compromise.  Un- 
less we  do  this  we  cannot  during  the  pre- 
sent session  of  the  Convention  hope  to 
bring  the  matter  to  a  satisfactory  con- 
clusion. If  the  Premier  of  South  Aus- 
tralia will  weigh  the  words  I  have  uttered, 
and  will  apply  that  great  mind  and  brain 
of  his  to  solving  the  problem,  I  have  no 
doubt  that  an  amendment  may  be  pro- 
posed that  will  meet  the  case,  and  will 
bring  the  conflicting  colonies  together. 

Sir  GEORGE  TURNER  (Victoria).— I 
beg  to  move — 

That  the  amendment  be  amended  by  the  in- 
sertion, after  "may,"  of  the  words  "in  the 
opinion  of  the  Parliament." 

Without  this  alteration  I  do  not  think  the 
amendment  will  have  the  effect  that  Mr. 
Grant  desires. 

Mr.  GRANT  (Tasmania).— I  do  not 
know  that  I  can  accept  the  amendment, 
as  it  altogether  alters  the  effect  of  the 
clause.  The  clause  agreed  to  on  the 
motion  of  the  Right  Hon.  Sir  George  Tur- 
ner makes  the  Parliament  the  originator 
in  all  matters  of  railway  rates  and  regula- 
tions. Under  my  amendment  a  state  must 
make  its  regulations  in  accordance  with 
the  laws  and  regulations  previously  passed 
by  Parliament. 

Mr.  Isaacs. — The  question  is  whether 
the  Parliament  or  the  High  Court  is  to 
determine  whether  a  rate  is  made  for  pur- 
poses of  development  or  not. 

Mr.  GRANT.  —In  the  case  of  dispute  I 
would  rather  have  the  authority  of  Parlia- 
ment, which  would  be  a  much  more  satis- 
factory tribunal  than  the  Supreme  Court. 
I  do  not,  however,  think  that  the  words 
[Mr.  Hov< 


the  Right  Hon.  Sir  George  Turner  pro- 
poses to  add  are  necessary,  because  Par- 
liament would  have  supreme  power  in  the 
making  of  laws  and  regulations.  And 
if  the  state  made  a  law  or  regulation 
which  conflicted  with  one  previously 
adopted  by  the  Federal  Parliament,  it 
would  be  pronounced  by  the  High  Court 
to  be  bad  and  vicious.  Therefore,  I  do  not 
see  the  necessity  for  the  alteration  of  my 
amendment  which  Sir  George  Turner  now 
proposes ;  but,  at  the  same  time,  I  say  un- 
reservedly that  if  the  sole  object  were  to 
deal  with  such  questions,  I  should  cer- 
tainly prefer  the  Federal  Parliament  rather 
than  the  High  Court. 

Mr.  BARTON  (New  South  Wales).— 
The  difference  between  the  two  positions 
is  this :  If  you  insert  the  words  of  Sir 
George  Turner's  amendment,  the  matter 
is  then  in  the  discretion  of  the  Federal 
Parliament  alone.  The  Parliament  can  form 
any  opinion  it  likes,  and  is  responsible  to  no 
one.  Whatever  opinion  it  may  come  to 
cannot  be  considered  wrong,  and  although 
the  rate  in  question  may  be  absolutely 
necessary,  as  demonstrated  over  and  over 
again,  the  Parliament  can  refuse  to  con- 
sider it  necessary,  with  this  result,  that 
the  very  evil  which  we,  who  were  against 
Sir  George  Turner's  proposal  carried  yes- 
terday, complained  of  —  handing  over 
the  management  of  railways  practically 
to  the  Parliament  of  the  Commonwealth, 
while  leaving  their  ownership  in  the  states 
— would  be  carried  a  step  further  by  the 
amendment  which  Sir  George  Turner  has 
just  submitted.  I  do  not  think  that  Mr. 
Grant  desires  that.  I  do  not  think 
that  an  amendment  designed  to  prevent 
what  was  characterized  as  the  odious 
operation  of  Sir  George  Turner's  pro- 
posal of  yesterday  should  be  frustrated 
in  this  way.  I  do  not  think  it  can  be 
Mr.  Grant's  intention  to  let  that  provi- 
sion be  altered  so  as  to  assume  the  same 
direction  as  the  provision  whose  evil  conse- 
quences it  was  framed  to  obviate. 

Mr.  Isaacs. — If  Sir  George  Turner's 
amendment  is  not   carried,  the  Supreme 
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Court  could  overrule  the  solemn  decision 
of  Parliament  ou  this  question. 

Mr.  BARTON.— Let  my  honorable  and 
learned  friend  apply  that  principle  still 
further,  and  then,  when  Parliament  makes 
a  law,  we  will  find  him  arguing  that  the 
High  Court  ought  not  to  determine  the 
meaning  of  that  law. 

Mr.  Isaacs. — Oh,  no;  that  is  a  very 
different  thing. 

Mr.  BARTON. — A  very  different  thing, 
but,  in  the  opinion  of  the  honorable  mem- 
ber, a  difference  that  does  not  apply  to 
the  construction  of  this  provision. 

Mr.  Isaacs. — I  would  apply  the  same 
construction  to  this  provision  if  it  be 
passed,  but  I  am  giving  reasons  why  it 
should  not  be  passed. 

Mr.  BARTON.— If  the  honorable  mem- 
ber says  that  under  this  provision,  if 
passed,  the  High  Court  could  not  override 
the  decision  of  Parliament,  my  answer  to 
him  is  that  we  want  to  extract  that  evil 
from  the  provision. 

Sir  George  Turner. — Mr.  Grant  never 
intended  to  do  that,  I  am  sure. 

Mr.  BARTON.— I  think  he  did,  because 
when  he  was  making  his  speech  on  his 
amendment,  he  said  the  High  Court  would 
be  the  arbiter  in  case  of  dispute.  Mr. 
Grant  spoke  in  favour  of  leaving  the  final 
decision  to  the  High  Court.  Of  course,  he 
may  have  been  a  little  shaken  in  his  deter- 
mination by  what  my  right  honorable 
friend  advanced,  but  I  hope  he  will  not  be, 
on  reconsideration  of  the  matter.  I  desire 
to  point  out  to  him,  and  to  honorable  mem- 
bers generally,  that  the  effect  of  adopting 
Sir  George  Turner's  present  amendment 
would  be  to  put  into  this  provision  the 
very  evil  we  complained  of  in  Sir  George 
Turner's  proposal  of  yesterday,  and,  in- 
deed, it  would  simply  intensify  that  evil,  as 
far  as  New  South  Wales  is  concerned.  In- 
stead of  having  an  ameliorating  effect  on  us, 
it  would  simply  amount  to  jumping  on  us. 
That  is  the  only  phrase  to  apply  to  it.  I 
hope  we  shall  find  a  way  out  of  this 
difficulty. 


Mr.  Peacock. — Not  by  talking  about 
jumping  on  you. 

Mr.  BARTON.— I  hope  the  honorable 
member  will  not  be  too  delicate  about  a 
matter  of  that  sort,  because  he  is  an  old 
parliamentarian,  and  he  knows  that  in  Par- 
liament we  use  figurative  expressions. 

Sir  George  Turner. — He  had  better 
not  try  to  jump  on  you. 

Mr.  BARTON.— So  long  as  he  gave 
me  an  opportunity  of  reversing  the  opera- 
tion, I  should  not  mind  so  much.  I  do 
not  think  that  we  shall  find  any  way  out 
of  the  difficulty  by  carrying  Sir  George 
Turner's  present  amendment,  because  I 
know,  of  my  own  knowledge,  that  it  would 
intensify  the  difficulty. 

Sir  George  Turner. — If  Mr.  Grant's 
amendment  is  carried  without  my  present 
amendment  it  will  kill  the  clause  we 
passed  yesterday. 

Mr.  BARTON.— I  wish  it  would,  but  I 
do  not  think  it  will.  Mr.  Grant's  amend- 
ment merely  amounts  to  making  one 
exception  on  the  provision  which  Sir 
George  Turner  carried  yesterday.  It 
means  this:  That  while  Parliament  may 
forbid  preferences  and  discriminations 
when  it  deems  them  to  be  undue  and  un- 
reasonable, or  unjust  to  any  state,  a  rate 
shall  not  be  construed  to  be  undue,  un- 
reasonable, or  unjust,  when  made  by  a 
state  if  it  is  necessary  for  the  development 
of  the  territory  of  that  state,  and  if  it 
applies  equally  to  goods  from  other  states. 
That  is  the  whole  effect  it  has  on  Sir 
George  Turner's  clause.  If  it  had  the 
effect  of  completely  overturning  Sir 
George  Turner's  clause,  I  should  be  very 
pleased,  but  I  cannot  honestly  say 
that  it  has  more  than  the  effect  I  have 
pointed  out.  If  this  amendment  of  Sir 
George  Turner  is  carried,  it  simply  re- 
peats the  trouble  in  the  clause  which  was 
passed  at  the  instance  of  the  right  honor- 
able gentleman  yesterday.  Our  objection 
will  be  intensified  by  putting  similar 
words  in  this  amendment,  because  they  will 
deprive  the  provision  of  its  ameliorating 
effect,  and  leave  it  entirely  barren.  As  far 
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as  we  who  represent  New  South  Wales  are 
concerned,  it  will  be  simply  offering  us 
dead  sea  fruit.  I  hope  that  better  counsels 
than  these  will  prevail,  because  I  am  my- 
self relying  on  the  sense  of  justice  of  the 
whole  Convention,  and  I  am  not  at  all 
with  those  who  think  we  are  trying  to 
take  any  undue  advantage  of  each  other. 
Gentlemen  coming  from  different  colonies 
cannot  be  expected  to  see  the  same  thing 
through  the  same  pair  of  spectacles, 
and,  therefore,  one  can  be  very  well  ex- 
cused for  not  seeing  this  matter  in  the 
same  light  as  some  other  members  of  the 
Convention.  But  we  may  be  able  to 
arrive  at  something  which  will  accom- 
modate our  varying  views,  something 
which  we  can  take  back  to  our  consti- 
tuents without  fear  of  the  rejection  of  this 
Bill.  I  am  sure,  that  Sir  George  Turner 
will  be  with  me  in  the  expression  of  that 
hope,  and  if  that  is  so,  then  we  ought  not 
to  carry  his  present  amendment,  which 
would  only  aggravate  the  trouble. 

Mr.  Isaacs. — If  it  is  not  carried,  it  will 
leave  Victoria  in  exactly  the  same  position 
of  unfairness  that  she  was  in  before. 

Mr.  BARTON.— I  do  not  think  so. 
How  can  there  be  unfairness  so  long  as 
the  rates  apply  equally  to  goods  coming 
from  other  states  ? 

Mr.  Isaacs. — It  means  a  fight  before 
the  Supreme  Court  in  every  case. 

Mr.  BARTON. — Let  us  just  consider 
that?  Is  not  that  an  argument  which 
would  entitle  us  to  strike  out  one-half  of 
the  provisions  of  this  Bill  1  When  any  law 
is  made  for  the  regulation  of  trade  and 
commerce,  if  it  in  any  respects  exceeds,  or 
is  thought  to  exceed,  the  authority  given 
by  the  Constitution,  that  can  be  taken 
to  the  High  Court,  and  if  any  law  made 
under  the  37  powers  contained  in  clause 
52  exceeds  the  rights  conferred  by  that 
clause,  is  it  not  also  open  to  be  taken  to  the 
Supreme  Court  1  And  must  it  not  be  open 
for  the  protection  of  the  individual  and 
the  states  1  The  same  principle  is  applied 
to  this  clause,  but  objection  is  raised  here 
to  any  matter  in  dispute  being  taken  to  the 
[Mr.  Barton. 


Supreme  Court,  when  no  similar  objection 
is  raised  in  respect  of  the  rest  of  the  provi- 
sions of  this  Constitution.  I  think  that 
that  is  enough  to  dispose  of  Mr.  Isaacs' 
objection.  I  hope  that  this  amendment 
will  not  be  persisted  in,  because  it  will  be 
taken  in  other  quarters  as  rubbing  in  what 
was  done  yesterday.  That  is  the  meaning 
that  will  be  put  on  it.  I  am  not  saying  any- 
thing in  this  respect  but  what  I  know  my- 
self, and  I  am  sure  my  honorable  friends 
will  credit  me  with  telling  them  what  I 
really  believe  in  this  matter.  I  hope, 
therefore,  that  the  amendment  will  not  be 
persisted  in.  Rather  than  that. should  be 
done,  I  would  like  to  see  a  little  delay. 
Rather  than  that  we  should  have  any 
trouble  of  the  kind,  it  would  be  better  if 
some  of  us  were  to  consider  the  matter 
together,  and  see  if  we  could  not  adjust 
our  views,  so  as  to  do  justice  amongst 
the  states.  I  should  be  quite  willing,  if  a 
majority  of  honorable  members  desire  to 
see  this  matter  considered  at  a  sort  of  con- 
sultation or  conference,  or  desire  to  see  a 
postponement  of  the  clause  until  after  the 
new  clauses  were  dealt  with.  In  the 
meantime,  any  asperity  remaining  will 
have  cooled  down,  and  we  should  be  able  to 
smile  at  each  other,  as  Sir  George  Turner 
and  myself  are  smiling  at  each  other  now. 
We  have  been  talking  a  very  long  time 
about  this  matter,  but  no  time  is  too  long 
to  avert  disaster,  and  nothing  but  disaster 
will  follow  unless  some  means  are  taken 
to  bring  more  closely  together  those  who 
hold  such  very  doubtful  opinions  on  the 
subject. 

Mr.  Dobsox. — Supposing  the  whole 
thing  could  be  decided  by  the  High  Court 
or  an  Inter-State  Commission  1 

Mr.  BARTON.— If  the  matter  could  be 
decided  by  the  High  Court  it  would  have 
a  very  different  aspect.  But  instead  of 
leaving  it  to  the  High  Court,  we  have  left 
it  to  Parliament,  which  might  vary  as  time 
went  on,  and  might  be  the  scene  of  com- 
binations for  the  purpose  of  expressing 
what  otherwise  Parliament  would  not 
express. 
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Sir  George  Turner.  —  Would  you 
accept  an  Inter-State  Commission  1 

Mr.  BARTON.— The  clause  provides 
for  an  Inter-State  Commission.  If  Sir 
George  Turner  will  consent  to  submit  a 
proposition  in  reference  to  an  Inter-State 
Commission,  showing  in  what  way  he  pro- 
poses to  limit  the  powers  which  may  be 
conceded  to  it,  and  if  we  could  accept  that 
proposition,  his  clause  would  no  longer  be 
necessary. 

Sir  George  Turner. — I  am  trying  to 
meet  you  by  departing  from  my  own  idea. 

Mr.  BARTON.— We  will  never  find  a 
basis  of  adjustment  in  Sir  George  Turner's 
clause,  and  no  one  says  that  with  more 
reluctance  than  I  do.  No  one  regrets 
more  bitterly  than  I  the  amount  of  time 
consumed  in  this  debate,  but,  if  we  are  to 
have  a  state  of  things  that  will  not  be 
disastrous  to  the  desire  of  every  colony 
for  federation,  the  best  plan  is  to  take 
time  for  consideration. 

Mr.  Isaacs. — There  will  have  to  be 
another  Convention,  because  Sir  John 
Forrest  and  the  Western  Australian  dele- 
gates are  going  away  next  week. 

Mr.  BARTON.— There  only  remains 
the  inter-state  clause,  which  could  be 
postponed  with  the  present  clause,  and 
there  is  nothing  between  but  the  public 
debts  clause. 

Sir  George  Turner. — That  will  take 
some  little  time. 

The  CHAIRMAN.  —  The  clause  as 
amended  cannot  be  postponed.  But  if 
all  the  amendments  are  withdrawn,  they 
can  be  proposed  by  way  of  new  clauses. 

Mr.  BARTON.— I  take  it  there  will  be 
no  objection  to  that.  Sir  George  Turner's 
clause  stands  as  having  been  inserted  in 
the  Bill,  and  the  remaining  clauses  are 
those  of  Mr.  Grant,  Mr.  O'Connor,  and 
Mr.  Wise. 

The  CHAIRMAN.— Mr.  Wise's  proposal 
has  not  been  put. 

Mr.  BARTON.— Then  there  are  only 
two  proposals  before  the  Chair.  1  under- 
stand Mr.  O'Connor  and  Mr.  Grant  have 
no  objection  to  temporarily  withdraw  their 


proposals  in  order  that  the  suggestion  of 
the  Chairman  may  be  carried  out.  It 
only  remains  for  Sir  George  Turner  to 
withdraw  the  few  words  at  present,  on  the 
understanding  that  there  will  be  another 
opportunity  of  bringing  them  forward. 

Sir  George  Turner. — What  do  you 
mean  by  another  opportunity  ? 

Mr.  BARTON.— When  we  consider  the 
new  clauses. 

Sir  John  Forrest. — We  will  never  have 
the  matter  in  our  minds  so  clearly  as  we 
have  now. 

Mr.  Peacock. — Take  your  beating. 

Mr.  BARTON.— Do  not  talk  about  tak- 
ing a  beating.  No  one  will  deny  that  I 
can  take  a  beating  as  far  as  it  affects  my 
own  interests,  but,  as  it  affects  the  whole 
interests  of  federation,  no  man  ought  to 
take  a  beating  in  the  sense  my  friend 
suggests.  I  commend  the  suggestion  of 
the  Chairman,  because  I  believe  it  will 
lead  to  the  clause  being  considered  before 
Sir  John  Forrest  and  his  colleagues  will 
have  to  leave ;  whereas,  if  we  leave  it  till 
the  recommittal  stage,  they  will  have  gone 
to  a  certainty  before  the  matter  can  be 
reached. 

The  CHAIRMAN.— May  I  suggest  that 
Sir  George  Turner,  Mr.  Grant,  and  Mr. 
O'Connor  ask  leave  to  withdraw  their 
amendments,  and  that  then  the  first  part 
of  the  clause  as  originally  proposed  be 
nserted  in  the  Bill  1  We  go  on  then  and 
finish  the  next  three  clauses,  and  then  we 
go  back  to  the  reconsideration  of  clauses. 

Mr.  BARTON. — These  can  be  proposed 
as  new  clauses  at  the  stage  we  are  ap- 
proaching. There  will  be  the  public 
debts  clause,  and  a  few  new  clauses  be- 
tween, and  that  will  give  time  for  the  re- 
consideration of  this  matter. 

Sir  George  Turner. — Mr.  Reid  has 
said  he  will  not  accept  my  clause  under 
any  circumstances.  That  being  so,  I 
believe  from  my  experience  of  previous 
conferences  that  my  proposal  would  be 
hopeless. 

Mr.  BARTON. — I  do  not  suppose  any 
formal  proceeding  is  necessary.     The  more 
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formal  a  proceeding  is  the  less  likely  is  it 
to  be  successful.  I  suggest  that  the 
movers  of  amendments  should  lay  their 
heads  together  and  see  if  they  cannot  agree 
on  something.  I  am  sure  nobody  would  be 
more  willing  to  do  that  than  Sir  George 
Turner.  Any  other  course  would  put  the 
whole  matter  off  until  after  the  Western 
Australian  delegates  have  left. 

Mr.  SYMON  (South  Australia).— I  join 
in  the  suggestion  that  Mr.  Barton  has 
made,  and  only  wish  to  add  that,  instead 
of  the  carrying  out  of  the  suggestion  re- 
sulting in  any  delay,  it  will  really  be  a 
saving  of  time.  If  this  clause  be  post- 
poned until  after  the  new  clauses,  we 
shall  reach  the  matter  sooner  and  more 
effectually  than  if  it  were  left  a  matter  to 
be  dealt  with  on  reconsideration.  If  the 
position  of  New  South  Wales  is  unchanged, 
and  they  decline  to  accept  Sir  George 
Turner's  amendment,  I  presume  they 
would  have  to  reconsider  this  clause. 

Mr.  Barton. — They  would  have  to. 

Mr.  SYMON. — I  mean  we  should  have 
a  vote  arrived  at  with  the  accession  of  the 
strong  feeling  we  have  already  seen,  where- 
as, if  we  calmly  and  quietly  let  the  thing 
stand  over,  not  to  a  fixed  time,  but  till 
after  the  new  clauses  have  been  dealt  with, 
we  may  arrive  at  a  discussion  of  the  point 
to-morrow. 

Mr.  Peacock. — What  will  be  gained  by 
getting  at  it  to-morrow  1 

Mr.  SYMON. — We  are  all  anxious  to 
arrive  at  a  conclusion.  There  is  no  element, 
I  am  sure,  of  hostile  feeling  on  the  subject ; 
at  least  I  hope  not.  It  is  a  mere  question 
of  arriving  at  a  form  of  words  to  carry  out 
the  intention  we  all  wish  to  give  effect  to. 
I  put  that  as  strongly  and  emphatically  as 
I  can.  I  have  stated  my  own  objections 
to  Sir  George  Turner's  amendment,  and  I 
do  not  want  to  deal  with  the  matter 
again.  I  hope  we  shall  arrive  at  some- 
thing which  will  intrust  to  the  Federal 
Parliament  the  settlement  of  this  matter 
on  a  basis  agreeable  to  every  one. 

Mr.  Holder. — I  thought  it  was  arranged 
that  we  should  sit  until  half-past  five. 
[Mr.  Barton. 


Mr.  BARTON  (New  South  Wales).— 
Since  I  mentioned  half-past  five  there  has 
been  a  strong  disposition  to  rise  at  five, 
and  since  then  we  have  risen  at  five.  I 
therefore  do  not  propose  to  ask  honorable 
members  on  this  occasion  to  sit  for  the 
extra  half-hour.  I  think  it  would  be  very 
much  better  to  sit  until  half-past  five  on 
those  days  when  we  do  not  sit  at  night. 
It  is  regarded  as  a  severe  strain  to  do 
so  on  those  days  when  we  have  night 
sittings. 

[The  Chairman  left  the  chair  at  two 
minutes  past  five  o'clock  p.m.  The  com- 
mittee resumed  at  thirty-five  minutes  past 
seven  o'clock -p. m.~\ 

Sir  JOHN  FORREST  (Western  Aus- 
tralia).— I  shall  be  sorry  if  my  rising 
to  say  a  very  few  words  should  defer 
for  any  length  of  time  coming  to  a  deci- 
sion upon  this  matter.  I  regret  that 
some  arrangement  has  not  been  come  lo 
which  could  have  been  accepted  by  all, 
although,  probably,  not  satisfactory  to  any 
particular  colony.  I  regret,  also,  that 
during  the  debate  we  should  have  had  so 
many  expressions  of  opinion  as  to  the  re- 
sult of  the  voting  which  has  already  taken 
place,  which  may  unduly  influence  honor- 
able members.  We  are  here  to  do  the 
best  we  can — to  apply  ourselves  to  the 
best  of  our  judgment  to  the  various 
matters  that  come  before  us.  It  does 
not  assist  matters  when  we  hear — shall 
I  call  them  threats — at  any  rate,  strong 
expressions  that  if  this  does  not  pass, 
or  that  if  something  else  is  passed, 
there  will  be  a  failure  of  the  project  upon 
which  we  are  engaged.  I  am  here  at 
very  great  inconvenience,  and  I  am  very 
anxious  to  get  away  as  soon  as  possible. 
If  I  thought  for  a  moment  that  any  deci- 
sion which  we  might  arrive  at,  or  any  de- 
cision that  we  have  arrived  at,  would  re- 
sult in  this  great  work  being  a  failure,  I 
should  have  very  little  hesitation  in  leav- 
ing at  a  very  early  opportunity.  But  I 
take  it  that  is  not  what  we  are  here  for. 
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re  here  to  frame  the  Constitution  BUB 
best  we  can.  When  we  see  the  work  com- 
pleted it  will  then  be  time  for  us  to  ex- 
pxees  opinions  as  to  whether  it  will  be  ac- 
ceptable to  this  or  that  particular  colony. 
After  all,  we  are  in  committee  now,  and 
if  the  deeisions  we  arrive  at  are  such 
that  they  do  not  commend  themselves  to 
honorable  members  there  will  be  another 
opportunity  for  recommitting  the  Bill, 
and  bringing  up  the  question  which  does 
not  meet  with  our  approval.  I  have  fol- 
lowed this  debate  as  an  onlooker,  taking  a 
great  interest  in  the  matter ;  but  still  it  is 
not  one  in  which  my  colony  is  particularly 
interested  at  the  present  time.  It  seen  is 
to  me  that  a  great  change  has  come  over 
this  Convention  since  we  met  in  Adelaide. 
At  that  time  we  had  high-sounding, 
patriotic  speeches ;  we  were  all  desirous 
of  framing  a  Constitution  which  would  be 
worthy  of  this  great  continent  which  we 
have  a  right  to  call  our  own.  No  localism 
or  parochialism  was  apparent  at  that  time, 
but,  as  months  have  gone  by,  localism  and 
parochialism  have  come  very  largely  to 
the  front,  especially  in  one  or  two  mat- 
ters during  our  sittings  in  Melbourne. 
That  is  especially  the  case,  I  think,  with 
regard  to  the  question  now  before  us. 
It  was  an  unfortunate  circumstance,  I 
think — and  I  have  expressed  this  opinion 
before — that  the  meeting  of  the  Conven- 
tion in  Sydney  should  have  occurred  so 
close  to  the  general  elections  in  Victoria, 
and  I  think  it  is  particularly  to  be  regretted 
that  the  Convention  should  be  holding 
its  final  sitting  here  almost  immediately 
preceding  the  general  elections  in  New 
South  Wales.  We  must  all  recognise  the 
difficulty  that  Members  of  Parliament 
have  in  debating  questions  with  the 
sword  of  Damocles  in  the  shape  of  a 
general  election  hanging  just  over  their 
heads.  We  must  therefore  take  cum 
grano  salis  the  fears  expressed  by  honor- 
able members  who  are  so  close  to  a 
general  election. 

Mr.  Reid.— Would  you  like  that  to  be 
said  of  yourself  ? 


Sir  JOHN  FORREST.— I  do  not  kn 

the   right  honorable   member  has  said  a 
good  many  tilings  that  I  did  not  like. 

Mr.  IJkii>. — But  would  you  like  that  to 
be  said  of  you1? 

sir  John    ioi:i;i:sr.     i    ,:,,  ..,>-.! 

what   I    believe.  and    1    think  it   i8  reason- 
able  ;  do  not  you? 

Mr.  Reid. — I  think  it  is  an  unworthy 
thing  to  Bay. 

Sir  JOHN  i'oi;i;i:sT.— Is  it  not  rea- 
sonable? 

Mr.  Reid. — It  ia  reasonable  to  a  certain 
mind. 

Sir  JOHN  FORREST.— My  friends 
from  Victoria  have  not  taken  exception  to 
the  statement  so  far  as  they  are  con- 
cerned. But  if  there  is  anything  in  what 
I  have  said  that  the  right  honorable  mem- 
ber regards  as  offensive,  I  shall  at  once 
withdraw  it.  I  am  not  saying  it  with 
that  object  at  all. 

Mr.  Peacock. — And  the  right  honorable 
member  (Mr.  Reid)  said  something  of  the 
same  kind  in  Sydney. 

Mr.  Reid. — Surely  we  have  a  sense  of 
responsibility  quite  apart  from  general 
elections. 

Sir  George  Turner.  —  Did  not  you 
suggest  something  about  the  genera] 
election  in  Victoria  when  wo  were  at 
Sydney  ? 

Sir  JOHN  FORREST.— I  think  that 
all  through  the  framing  of  this  Constitu- 
tion Bill,  from  the  time  when  it  was  first 
drafted  and  approved  of  in  1891  op  to  tie- 
present  time,  all  the  speeches  wo  have 
heard  have  referred  to  freedom  of  trade 
and  intercourse  between  all  the  colon  i' 
one  of  the  greatest  blessings — in  fact,  the 
greatest  boon — that  we  would  acquire 
when  we  become  a  Federated  Contim  m. 
We  all  understood,  and  I  think  we  have 
all  expressed,  that  after  Australia  was 
federated  trade  would  be  allowed  to  go 
in  i  and  untrammelled — that  the  barriers 
of  Custom-houses  would  be  removed,  and 
that  trade  would  go  in  the  direction  that 
it  thought  best — that  is,  in  the  direction 
J  which  was  most  beneficial,  without  being 
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trammelled  by  Tariffs  and  barriers  of  Cus- 
tom-houses. 

Mr.  Reid. — We  are  all  with  you  there. 

Sir  JOHN  FORREST.— Now,  we  all 
know  that  one  of  the  greatest  battles 
that  have  been  going  on  for  many 
years  between  the  four  colonies  which 
adjoin  each  other  is  the  battle  of  the 
railway  tariffs,  which  has  been  carried 
on  to  an  extraordinary  height  by  the  de- 
sire of  each  colony  to  get  as  much  of  the 
trade  of  its  neighbours  as  possible.  We 
know  that  legislation  in  Queensland  has 
been  passed  with  the  object  of  preventing 
the  traffic  going  to  New  South  Wales, 
where  exceptional  advantages  were  given, 
and  with  the  view  of  taking  it  to  Bris- 
bane. We  know  that  Victoria  for  years 
past,  and  at  the  present  time,  has  given 
inducements  for  railway  traffic  away  up  to 
Bourke  and  all  over  Riverina,  and  also 
that  New  South  Wales  has  been  doing  the 
same  thing.  And  I  do  not  think 
that  I  can  acquit  South  Australia  of 
this  either.  She,  too,  has  been  doing 
her  best  to  get  as  much  trade  as 
possible  in  the  direction  of  Adelaide. 
No  doubt  it  has  been  to  the  advantage  of 
the  producers,  but  this  advantage  has 
been  given  to  them  at  the  expense  of  the 
wThole  community.  I  do  not  suppose  that 
the  railway  revenue  has  benefited  by 
these  low  rates,  the  great  object  of  which 
has  been  to  draw  trade  to  certain  centres 
— to  Melbourne,  Sydney,  Brisbane,  and 
Adelaide.  A  very  unfair  competition  has 
been  the  result  of  this  system.  I  should 
like  now  to  refer  to  a  remark  made  by  the 
Premier  of  New  South  Wales  in  regard  to 
the  railways  of  Riverina.  We  know  that 
the  lines  of  railways  from  Junee  westward 
are  not  very  extensive. 

Mr.  Reid. — One  is  160  miles  in  length. 

Sir  JOHN  FORREST.— That  is  not  a 
ery  great  distance.  The  right  honorable 
member  has  told  us  over  and  over  again 
that  if  the  control  of  these  matters  is  left 
to  the  Federal  Parliament  these  railways 
will  be  useless.  I  interjected,  because  I 
could  not  understand  that  reasoning,  that 
[Sir  John  Forrest. 


this  was  a  fertile  country.  It  cannot  be 
said  of  a  fertile  country  wThich  has  good 
rivers  running  through  it  that  any  rail- 
way there  will  be  idle.  Surely  railways 
running  through  fertile  country  would  not 
be  useless,  whatever  laws  were  passed. 

Mr.  Reid. — If  a  railway  does  not  pay 
working  expenses  it  is  a  bad  line. 

Sir  JOHN  FORREST.— These  railways 
will  carry  the  produce  of  the  district, 
whether  it  goes  to  Sydney  or  whether  it 
comes  to  Melbourne.  All  the  produce 
that  is  carried  upon  them  now  will  con- 
tinue to  be  carried  on  them  for  all  time. 

Mr.  Reid. — I  am  sorry  that  I  did  not 
let  you  have  a  chat  with  our  Chief  Com- 
missioner for  Railways. 

Sir  JOHN  FORREST.— I  have  looked 
at  the  map,  and  I  can  see  that  all  the 
traffic  from  the  Riverina  district  goes  to 
Junee,  and  from  there  north  to  Sydney 
or  south  to  Melbourne.  The  traffic  will 
continue  to  travel  over  these  railways  even 
if  the  Federal  Parliament  is  empowered  to 
say  to  the  New  South  Wales  Government 
— "  You  shall  not  carry  produce  at  rates 
which  injure  another  colony.'''  The  Pre- 
mier of  New  South  Wales  said  that  the 
Convention  had  refused  to  take  the  respon- 
sibility of  the  railways,  and  that,  therefore, 
we  must  not  in  any  way  interfere  with 
their  management.  I  interjected — "  Not 
for  that  reason."  The  reason  wiry  I  did 
not  vote  for  the  taking  over  of  the  rail- 
ways was  because  I  regard  the  railways  of 
Western  Australia — and  I  think  the  same 
remark  will  apply  to  the  railways  of  all 
the  colonies  —  as  the  life-blood  of  the 
community.  They  afford  means  of  transit 
and  open  up  territory.  What  is  more,  they 
are,  as  a  rule,  great  producers  of  revenue. 
I  do  not  knowT  of  any  other  colony,  with 
the  exception  perhaps  of  one,  where  the 
state  railways  are  not  a  great  asset.  I 
know  that  in  our  colony  the  railways  are 
one  of  our  great  revenue-producing  instru- 
ments. But  that  was  not  the  reason  why 
I  voted  against  the  proposal.  I  do  not 
think  any  one  voted  against  it  because  he 
was  afraid  of  the  responsibility  of  taking 
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over  the  railways.  As  self-supporting  and 
reproductive  works,  they  would  be  amongst 
the  best  assets  the  Commonwealth  could 
have.  Taking  the  whole  of  the  railways  of 
Australia,  they  are  not  only  self-supporting, 
but  also  reproductive,  and,  therefore,  my 
b  >norable  friend  was  altogether  wrong 
when  he  said  that  we  were  afraid  for  the 
Commonwealth  to  take  over  responsibility 
for  the  railways.  I  would  vote  to  morrow 
for  taking  over  all  the  railways  of  the  colo- 
nies, and  not  be  afraid  of  the  responsi- 
bility ;  but  the  reason  why  I  voted  against 
the  provision  was  different  altogether.  We 
use  the  railways  for  opening  up  our  terri- 
tory, and  giving  a  means  of  transit  to  our 
colonists,  and  we  desire  to  extend  them  in 
any  way  we  wish,  at  the  time  and  in  the 
direction  where  they  are  required,  untram- 
melled by  any  other  authority.  Now,  it 
occurs  to  me  that,  with  all  ihe  provi- 
sions in  this  Bill,  and  all  the  state- 
ments in  our  speeches  in  regard  to 
trade  and  intercourse  throughout  the 
Commonwealth  being  free,  we  should 
be  careful  not  to  allow  barriers  just  as 
severe  to  be  erected  in  regard  to  our  rail- 
ways ;  because,  if  we  allowed  the  railways 
to  remain  altogether  in  the  hands  of  the 
states  without  any  control  by  the  Com- 
monwealth, it  seems  to  me  that  our  boast 
of  free  trade  and  intercourse  between  all 
parts  of  the  Commonwealth  would  be 
merely  idle  words. 

Mr.  Reid. — But  the  objection  is  to  too- 
free  trade  and  intercourse.  That  is  the 
trouble  here. 

Sir  JOHN  FORREST.— I  think  both 
high  rates  and  low  rates  may  be  used  in 
the  direction  of  interfering  with  free  trade 
and  intercourse. 

Mr.  Reid. — Still  you  cannot  say  that 
low  rates  are  not  in  the  direction  of  free- 
dom of  intercourse. 

Sir  JOHN  FORREST.— I  have  heard 
of  a  war  of  railway  tariffs  that  would  be 
just  as  bad  as  a  war  of  customs  duties,  and 
that  would  injure  the  people,  if  not  indi- 
vidually, at  all  events  collectively,  just  as 
much  as  no  doubt  such  tariffs  have  done 


in  the  past.  I  have  no  doubt  that  those 
persons  who  are  very  conversant  with  the 
management  of  railways — my  honorable 
friend  (Mr.  Grant)  for  instance,  if  he  had 
a  free  hand  in  one  of  these  great  colonies 
— would  be  able  to  make  railway  rates 
which  would  injure  an  adjoining  state 
just  as  he  chose.  I  am  quite  sure  that 
Mr.  Grant's  ingenuity  would  be  suffi- 
cient to  make  low  rates  injure  an  ad- 
joining state  as  much  as  high  customs 
duties  would  injure  it.  I  do  not  propose 
to  say  anything  more.  I  think  if  we  are 
to  have  this  free  intercourse  for  trade  and 
commerce  throughout  the  Commonwealth, 
we  should  provide  for  it  in  the  Bill.  My 
honorable  friend,  the  leader  of  the  Con- 
vention, has  told  us  that  he  does  not  want 
anything  but  the  trade  and  commerce 
sub-section  of  clause  52,  which  he  con- 
siders to  be  sufficient.  Well,  if  it  be 
sufficient  to  prevent  this  interference  of 
one  state  to  the  injury  of  another  state, 
why  not  make  it  even  more  clear? 

Mr.  Barton. — Because  it  is  clear  enough 
already. 

Sir  JOHN  FORREST.— We  have  law- 
yers in  the  Convention  who  differ  with 
regard  to  that  point.  I  am  not  competent 
to  give  an  opinion. 

Mr.  Barton. — I  do  not  think  the  law- 
yers really  differ  as  to  that. 

Sir  JOHN  FORREST.— Surely  if  it  be 
the  case  that  the  sub-section  in  question  is 
sufficient,  there  cannot  be  any  objection 
to  making  it  even  clearer.  I  cannot  under- 
stand why  there  should  be  any  objection 
to  the  provision  moved  by  my  right 
honorable  friend  (Sir  George  Turner). 
It  simply  says — "You  shall  trust  the 
Federal  Parliament  to  do  what  is  right  in 
this  matter,  and  if  a  state  is  acting  un- 
fairly towards  another  state  the  Federal 
Parliament  will  come  in."  The  Federal 
Parliament  will  not  have  any  power  of 
initiative ;  it  will  not  go  out  and  meddle 
with  the  business  of  other  people  till  a 
case  is  brought  before  it.  It  will  not 
have  any  primary  jurisdiction,  but  it  will 
have  to  act  when  a  complaint  is  made. 
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Mr.  Barton. — Did  you  say  that  the 
Federal  Parliament  will  not  have  any 
primary  jurisdiction  I 

Sir  JOHN  FORREST.— I  mean  without 
a  complaint  being  made. 

Mr.  Barton. — Yes,  it  will ;  it  can  do  as 
it  likes. 

Sir  JOHN  FORREST.— I  do  not  think 
so. 

Mr.  Barton. — Yes,  it  can. 

Sir  JOHN  FORREST.— It  is  not  likely 
that  the  Federal  Parliament,  if  it  has  that 
power,  will  exercise  it. 

Mr.  Barton. — The  High  Court  cannot 
act  unless  complaint  is  made,  but  the 
Parliament  can  act  whenever  it  likes. 

Sir  Edward  Braddon.  —  Only  on 
motion. 

Sir  JOHN  FORREST.— A  Parliament 
is  generally  glad  to  let  sleeping  dogs  lie, 
and  I  do  not  think  it  is  very  likely  that 
the  Federal  Parliament  will  move  unless 
there  is  a  desire  that  it  should.  We  have 
heard  all  through  this  Convention — at 
Adelaide,  Sydney,  and  Melbourne — that 
we  should  have  faith  in  the  future,  that 
we  should  trust  the  Federal  Parliament, 
knowing  that  it  will  do  right,  and  that  it 
will  be  just ;  in  fact,  we  have  handed 
over  to  the  Federal  Parliament  the 
complete  control  of  our  finances.  Every 
honorable  member  who  is  intrusted 
with  the  management  of  the  financial 
affairs  of  a  colony  has  handed  over  the 
one  great  wealth  producer  we  have  abso- 
solutely  to  the  Federal  Parliament,  and 
trusted  to  its  sense  of  justice  to  give  us 
back  what  we  are  entitled  to.  Surely  we 
are  taking  a  greater  responsibility  in  hand- 
ing over  our  great  revenue  producer — the 
Customs — to  the  Federal  Parliament  than 
the^igjit  honorable  gentleman  is  in  hand- 
ing over~"t<?  that  body  the  right  to  say — 
"  You  are  acfeffig  unjustly  to  your  neigh- 
bour, and  we  shall  not  allow  you  to  do 
so." 

Mr.  Reid. — In  that  case  w^  do  not  put 
in  the  special  words  Sir  George  Turner  is 
putting    in    here.      We   put  it   on    the 
[Sir  John  Forrest. 


broadest  possible  lines  for  them  to  decide, 
and  we  are  willing  to  do  that.  It  is  these 
special  words  which  are  being  put  in  that 
we  object  to. 

Sir  JOHN  FORREST.— All  I  want  is 
that  in  case  of  a  dispute  between  two 
states  the  Federal  Parliament  shall  have 
the  power  to  say  let  right  be  done.  Any 
one  who  objects  to  that  proposition,  and 
expects  us  to  declare  that  there  should  be 
no  power  to  say  that  right  shall  be  done 
in  regard  to  warring  railway  tariffs  is  not 
asking  us  to  agree  to  what  is  reasonable. 
The  Treasurers  who  are  willing  to  hand 
over  the  Customs  revenue  to  the  Federal 
Parliament  are,  I  think,  taking  upon 
themselves  a  greater  load  of  responsibility 
and  a  greater  burden  than  the  right 
honorable  gentleman  is  doing  when  he 
hands  over  to  the  Federal  Parliament 
simply  the  right  to  say — "  Let  justice  be 
done  in  the  case  of  a  dispute,"  and  to 
decide  how  justice  is  to  be  done.  I  hope 
that  the  debate  on  this  matter  will  come  to 
a  conclusion.  I  shall  have  no  hesitation 
in  giving  my  vote.  I  regret  very  much 
that  so  different  a  tone  seems  to  be  actu- 
ating honorable  members  at  the  present 
time  in  regard  to  the  colonies  they  repre- 
sent from  thatwhich  actuated  them  months 
ago.  I  think  that  self-interest  is  more 
rampant  now  than  it  was,  that  we  are 
trying  to  bring  forward  dangers  which  do 
not  exist,  and  which  never  will  exist.  The 
power  in  the  Federal  Parliament  to  say 
that  right  shall  be  done  will  be  sufficient, 
and  you  will  find  that  there  will  be 
very  little  reason  for  complaint.  I 
have  heard,  and  I  believe  it  is  generally 
admitted,  that  this  war  of  tariffs  would 
have  been  decided  long  ago  by  the  various 
engineering  authorities  if  it  had  not 
been  for  the  political  authorities.  What 
is  the  desire  in  creating  this  Common- 
wealth ?  The  desire  is  to  have  free-trade 
unrestricted,  that  it  shall  go  its  own  course. 
If  that  is  so,  I  cannot  see  what  there  is  to 
fear.  Each  state  will  manage  its  own 
business  in  its  own  way. 

Mr.  Fraser. — Its  own  railways  % 
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Sir  JOHN  FORREST.— Yes,  so  long 
as  in  its  arrangements  it  dues  nut  do  injus- 
tice to  any  other  state.  If  it  does,  that 
state  will  have  a  right  to  complain  to  the 
Federal  Parliament,  who  will  be  able 
to  deal  with  the  matter.  I  prefer 
that  procedure  to  an  appeal  to  the 
High  Court.  We  shall  probably  have 
a  provision  in  the  Constitution  giv- 
ing a  right  of  appeal  to  the  Privy 
Council,  and  these  matters  will  then 
have  to  be  determined  not  only  by 
the  High  Court,  but  also  by  the  Privy 
Council.  It  has  been  said  that  the 
Federal  Parliament  will  be  a  tainted 
tribunal.  I  was  surprised  to  hear  the 
Right  Hon.  Mr.  Reid  use  such  an  expres- 
sion. If  I  had  time  I  could  refer  to 
the  magnificent  oration  he  gave  us  in 
Adelaide,  and  to  speeches  he  delivered 
subsequently,  in  which  he  extolled  up  to 
the  height  of  heaven  almost  the  wisdom 
and  the  patriotism  of  the  Federal  Parlia- 
ment. Now  he  tells  us  it  will  be  a  tainted 
tribunal,  and  he  seems  to  think  that 
the  determination  of  these  matters  will 
rest  with  the  representatives  of  Victoria 
and  South  Australia.  Where  will  the 
representatives  of  Western  Australia  and 
Tasmania  be  ?  They  will  occupy  an  inde- 
pendent position,  and  will  they  not  be  able 
to  judge  between  the  combatants  and  to 
use  their  influence  on  the  side  of  justice  ? 
What  I  regret  most  in  connexion  with  to- 
day's debates  is  the  expression  of  the 
opinion  that  the  Federal  Parliament  will 
be  biased,  and  that  it  cannot  be  trusted 
to  do  justice  in  a  dispute  as  to  a  railway 
rate  between  one  colony  and  another.  I 
have  no  forebodings  of  that  sort  myself. 
I  think  it  is  the  tribunal  that  will  give  the 
most  wise  and  the  most  speedy  decision, 
and  I  shall  continue  to  support  Sir  George 
Turner's  clause.  I  am  against  the  provi- 
sions of  that  clause  being  in  any  way 
altered  so  as  to  make  them  practically  of 
no  effect. 

Mr.  HOLDER  (South  Australia).— So 
much  has  been  said  on  this  question  that 
it  is  hopeless  for  any  of  us  to  expect  to 


say  anything  new.  At  the  same  time,  two 
arguments  have  been  used  against  the 
proposal  carried  by  the  Convention,  and 
which  it  is  proposed  now  to  extend,  that  I 
want  to  reply  to.  One  of  these  argu- 
ments is  that  that  proposal  might  seriously 
diminish  the  revenue  of  the  states  con- 
cerned. It  is  said  that  we  want  to  take 
over  the  railways  of  certain  colonies, 
and  that  in  doing  so  we  might  strike  a 
serious  blow  at  the  finances  of  those  colo- 
nies. It  is  also  said  that  the  railway  ex- 
perts are  entirely  against  the  course  which 
this  Convention  has  favoured.  What  do 
they  say  1  I  will  quote  the  very  railway 
expert  who  is  chiefly  relied  on  by  the  Right 
Hon.  the  Premier  of  New  South  Wales 
as  supporting  his  argument.  That  officer, 
Mr.  Oliver,  when  reporting  to  his  Govern- 
ment, under  date  7th  May,  1895,  said,  in 
reference  to  the  proposed  cessation  of 
these  cut-throat  rates  and  the  acceptance  of 
an  agreement  by  the  colonies  interested  : — 

Whether  this  be  so  or  not 

That  is  whether  or  not  the  steps  then 
being  taken  resulted  from  previous 
correspondence  originated  by  New  South 
Wales. 

it  is  highly  satisfactory  that  the  conference 
took  place,  as  if  the  agreement  which  has  been 
arrived  at  is  finally  confirmed,  all  complica- 
tions in  connexion  with  the  traffic  in  question 
will  be  removed,  each  colony  will  receive 
reasonable  payment  for  services  rendered,  and 
the  producers  and  consumers  will  in  like  man- 
ner pay  fair  and  reasonable  railway  rates. 

So  that  there  it  is  set  out  by  the  very 
person  on  whom  Mr.  Reid  chiefly  relies 
that  the  result  of  the  abolition  of  these 
cut-throat  rates  will  be  that  the  railways 
will  receive  an  increased,  *  and  not  a 
diminished,  revenue. 

Mr.  Reid. — On  the  basis  of  a  certain 
agreement,  which  you  are  not  giving  us, 
and  which  was  not  accepted. 

Mr.  HOLDER. — I  meant  to  speak  only 
a  very  short  time ;  but  I  shall  have  to 
occupy  a  longer  period  if  these  interjections 
continue,  because  I  must  meet  them.  The 
agreement  fell  through  because  it  was 
objected  to  by  Victoria,  but  now  Victoria, 
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from  having  sought,  on  Tuesday,  to  have  a 
free  hand  to  maintain  this  strife,  has,  yes- 
terday and  to-day,  happily  changed  its 
attitude,  and,  instead  of  wishing  to  have  a 
free  hand  to  maintain  the  fight,  Victoria 
is  willing  that  both  sides  shall  lay  down 
their  weapons.  Therefore,  the  honorable 
member's  ground  of  objection  falls  entirely 
away.  It  has  been  said  that  we  are  not 
giving  this  agreement.  Well,  the  agree- 
ment was  arrived  at  by  representatives  of 
the  Railway  departments  of  all  the  colo- 
nies, and  I  have  no  doubt  that  it  was  an 
eminently  fair  agreement. 

Mr.  Fraser. — That  is  denied  ;   I  have 
heard  it  denied. 

Mr.  HOLDER.— This  is  the  first  time 
that  I  have  heard  that  denied.  However,  I 
will  start  a  little  further  back,  and  I  will 
say  that,  as  far  as  the  railways  are  con- 
cerned, it  was  a  good  and  fair  agreement, 
and   the    only   persons   who    could    find 
any   fault  with   it    were   those  who  had 
more  in  view  the  political  aspect  of  the 
question,   and  perhaps    the   attracting  of 
trade  and  commerce  to  the  city  of  Mel- 
bourne as  against  the  city  of  Sydney,  or 
to  the  city  of  Sydney  as  against  the  city 
of  Melbourne.     From  the  railway  point  of 
view,  as  it  is  from  that  point  of  view  that 
the  objection  to  this  scheme  is  being  raised, 
and,  therefore,  it  is  from  that  point  of  view 
that  I  am  answering  it,  the  agreement  was 
an  eminently  fair  agreement,  one  which  it 
was  very  desirable  should  be  given  effect 
to,  and  Ido  not  believe  thatthe  Federal  Par- 
liament, or   any   authority  it  might  con- 
stitute to  deal  with  this  matter,  would  be 
less  fair  than  that  conference  of  railway 
experts     It  would    have   at    its   disposal 
similar    railway    experts'"    opinions,     and 
would  no  doubt  adopt,  in  substance,  the 
agreement  then   arrived   at.      Therefore, 
on  the  authority  on  which  Mr.  Reid  chiefly 
relies,    I   say    that    that    agreement,   or 
anything   similar   to  it,  would  have   the 
effect  of  increasing  and  not   diminishing 
the  railway  revenue  in  New  South  Wales 
as  well  as  in  the  other  colonies,  and  would 
result,  as  Mr.  Oliver  says  in  that  minute, 
[Mr.  Holder. 


in  reasonable  payments  to  the  railways  for 
services  rendered.  In  the  same  minute,  a 
little  further  on,  I  read  this  sentence  : — 

While  it  is  possible  that  the  New  South 
Wales  railways  cannot  carry  more  wool,  or, 
perhaps,  quite  so  much,  a  better  income  will  be 
derived. 

Sir  William  Zeal.— Hear,  hear;  that 
is  the  point. 

Mr.  HOLDER. — This  statement  refers 
to  the  direct  result  of  the  agreement,  so 
that  we  have  Mr.  Oliver's  authority  for 
saying  that  absolutely,  under  any  such 
agreement  as  this,  the  benefit  to  the  rail- 
ways will  be  very  large  owing  to  the 
increased  revenue  to  be  derived.  That 
is  enough  on  that  head.  I  come  next  to 
the  opinions  locally  on  this  question,  as 
given  in  the  Sydney  Daily  Telegraph  of 
Tuesday  last.  That  paper  is  at  the  head- 
quarters of  the  feeling  of  opposition  alleged 
to  exist  to  the  acceptance  by  New  South 
Wales  of  a  Constitution  in  which  any  of 
these  proposals  are  included. 

Mr.  Reid.— The  Daily  Telegraph  is 
strongly  in  favour  of  federalizing  the  rail- 
ways. 

Mr.  HOLDER. — The  paper  is  not  dis- 
cussing the  question  of  federalizing  the 
railways. 

Mr.  Higgins. — Is  the  article  signed  or 
is  it  a  leader  ? 

Mr.  HOLDER. — It  is  a  leader  in  the 
Daily  Telegraph  of  Tuesday  last.  I  sup- 
pose the  arguments  in  the  article  are  so 
strong  that  it  is  desired  to  discount  them 
before  I  read  them. 

Mr.  Reid. — I  have  not  read  the  argu- 
ments, but  I  have  no  doubt  they  are 
strong.  The  leaders  in  the  Daily  Tele- 
graph are  always  good  leaders. 

Mr.  HOLDER. — I  will  read  the  argu- 
ments in  the  article,  and  no  doubt  their 
weight  and  importance  will  have  due 
effect.  After  referring  to  considerable 
discrepancies  in  the  rates  made  with  a  view 
to  attracting  trade,  we  have  the  words  : — 
Of  course,  some  persons  and  interests  have 
benefited  by  this  policy.  It  may,  indeed,  be 
thought  that  Sydney,  generally  speaking,  has 
benefited  by  it. 
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I  direct  particular  attention  to  the  next 
words  : — 

But  the  cost  to  New  South  Wales  has  been 
very  much  greater  than  the  gnu  to  any  part 
of  it,  even  if  the  gain  could  have  fairly  been 
conferred. 

The  writer,  who  is  referring  to  elaborate 
statistics  on  which  his  arguments  are 
based,  shows  that,  even  taking  Sydney 
into  consideration,  and  the  benefits  that 
may  result  from  the  concentration  of 
trade  there,  the  loss  to  New  South  Wales 
is  much  greater  than  the  gain  to  any  part 
of  New  South  Wales.  We  want  to  remove 
the  loss,  and  allow  the  gain  to  swallow 
up  any  loss  to  which  the  present  system 
leads.     I  read  further : — 

Some  tables  quoted  in  the  Leader  illustrate 
the  suicidal  folly  of  the  attempt  which  has  been 
made  by  our  railway  administrators  to  make 
water  run  up  hill,  so  to  speak. 

That  is  precisely  what  those  patent  ar- 
rangements for  the  railway  traffic  do.  They 
take  the  traffic  in  the  opposite  direction 
from  the  one  in  which  it  ought  to  go.  This 
influential  journal,  which  is  the  paper  sup- 
porting the  Premier  of  New  South  Wales, 
and  is  one  of  the  leading  and  one  of  the  most 
important  and  influential  journals,  takes 
the  very  same  ground  that  we  have  been 
taking  in  the  Convention  for  the  last  three 
and  a  half  days.     The  article  goes  on  : — 

Of  course,  it  could  be  shown  that,  in  touting 
for  the  carriage  of  New  South  Wales  grown 
wool  from  some  of  our  interior  districts,  the 
Victorian  railway  authorities  offer  even  greater 
bargains  in  freightage.  But  we  are  concerned 
more  about  the  beam  in  our  own  eye  than  the 
mote  in  theirs. 

That  is  a  very  frank  admission  that,  bad 
as  Victoria  is — and  Victoria  is  shockingly 
bad — New  South  Wales  is  worse  still.  I 
must  read  the  closing  few  sentences  of  the 
article,  which  seem  to  me  very  powerful 
indeed  : — 

It  is  regrettable  that  the  exigencies  of  railway 
administration  should  involve  an  infraction  of 

it 

That  is  of  the  policy  of  freedom  of  trade, 
and  establish  a  system  which  can  only  result 
in  public  loss  and  inter- state  friction  and  ill- 
will. 


These  arc  very  strong  words,  and  we  could 
not  have  better.  This  has  been  prevalent 
all  these  years,  but  the  Convention,  if  it 
is  worth  anything,  will  put  an  end  to  it. 

Mr.  Reid. — You  never  read  to  us  the 
Wagga  Exprtu  on  the  river  question. 
Mr.  HOLDER.— The  article  proceeds:— 
It  is  impossible  that  such  a  state  of  things 
should  long  endure,  and  for  no  reason  is  federation 
more  desirable  than  that  it  will  abolish  political 
boundaries  within  Australia, 

That  is  the  very  thing  we  have  been 
fighting  for. 

and  permit  the  trade  of  every  district  to  find 
its  most  suitable  outlet. 

you    have   anything    better    than 


Could 
that  ? 

Sir  WriLLiAM  Zeal. — What  paper  is 
that? 

Mr.  HOLDER.— The  Sydney  Daily 
Telegraph  of  Tuesday  last.  One  might 
think  that  the  writer  of  the  article  had 
been  sitting  here  during  the  last  few  days, 
and,  having  heard  the  arguments  used, 
had  gone  back  to  his  office  and  summa- 
rized in  very  excellent  form  the  strongest 
arguments  used  by  those  who  have  taken 
the  same  side  as  I  and  others  have 
taken  against  those  railway  hostilities. 
I  think  that  is  enough  on  that  point.  I 
have  replied  to  the  two  arguments  which 
I  think  have  had  most  weight  with  the 
Convention,  and  I  now  pass  on  to  another 
phase.  I  do  not  think  we  ought  to 
postpone  this  matter  until  we  settle  it. 
It  will  never  be  fresher  in  our  minds  than 
it  is  now ;  we  will  never  be  more  seised  of 
the  facts  than  we  are  now.  The  only  thing 
we  could  do  by  an  adjournment  would  be 
to  give  further  time  for  whipping.  If 
there  is  any  place  or  business  concerning 
which  whipping  is  unworthy  it  is  a  Con- 
vention such  as  this.  But  I  want 
to  take  higher  ground  than  that.  I 
want  to  make  an  appeal  to  the  Con- 
vention. There  are  50  of  us  here  who  have 
the  grandest  opportunity  that  any  men 
in  Australia  have  ever  yet  had.  We  have 
been  elected,  most  of  us  directly,  and 
others  indirectly,  by  the  people  of  these 
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colonies  to  do  a  certain  work.  I  ask 
whether  this  Convention  will  separate 
without  having  done  that  work  for  which 
we  were  sent  here ;  without  having  done 
it  in  such  a  way  as  that  it  is  likely  to  meet 
with  acceptance  by  those  we  represent? 
If  we  separate  without  having  framed  a 
Constitution  which  is  fair  and  just  to  all, 
a  Constitution  which,  at  least,  we  50  who 
are  here  will  be  prepared  to  advocate,  we 
shall  stand  confessed  as  unworthy  of  the 
trust  reposed  in  us,  and  unequal  to  the 
task  which  we  have  been  called  to  per- 
form. 

Mr.  Fraser. — What  about  trying  to 
do  too  much  1 

Mr.  HOLDER.— I  do  not  think  we  are 
trying  to  do  too  much.  I  should  like  to 
know  what  that  remark  bears  upon.  If  my 
honorable  friend  means  that  we  are  trying 
to  do  too  much  in  putting  an  end  to  this 
railway  war,  I  say  that  is  not  too  much, 
and  that  a  Federation  which  contemplates, 
as  some  desire  it  should,  the  maintenance 
of  the  railway  war  is  a  Federation  not 
worthy  of  the  name. 

Mr.  Higgins. — It  is  trying  to  do  too 
much  to  have  a  Federation  without  ending 
this  war. 

Mr.  HOLDER.— What  is  proposed  is 
not  even  an  armed  truce.  What  is  desired 
by  those  who  wish  us  to  interfere  in  no  way 
with  this  railway  war  is  that  the  several 
colonies  shall  maintain  in  full  activity  the 
most  powerful  engine  against  each  other 
that  they  can  possibly  wield,  that  is,  the 
railways,  to  injure  each  other.  Are  we 
going  to  form  a  Federation  which  will 
leave  every  colony  with  its  hand  on  its 
neighbour's  throat  ?  That  is  not  such  a 
Constitution  as  we  could  recommend  to 
the  acceptance  of  our  constituents.  We 
shall  not  go  far  enough  if  we  do  not  go 
sufficiently  far  to  prevent  the  maintenance 
of  that  unfriendly  unbrotherly  attitude.  I 
am  making  an  appeal  to  the  Convention — 
I  am  appealing  to  honorable  members — 
that  we  should  not  close  our  proceedings 
until  we  frame  a  Constitution  that  we 
who  are  here,  at  least,  can  recommend ; 
[Mr.  Holder. 


that  we  should  not  separate  until  we  frame 
a  Constitution  which  shows  every  pro- 
bability of  being  accepted  by  our  con- 
stituents. If  the  people  fail  to  accept  the 
Constitution  our  work  will  be  in  vain,  and 
we  shall  have  our  work  disavowed  by 
those  who  have  sent  us  here  as  their 
agents.  We  cannot  contemplate  that 
possibility  ;  we  must  meet  each  other  in 
some  way.  We  must  compromise  this 
question  in  such  a  way  as  to  have  peace 
with  honour,  not  with  dishonour  to  any 
one,  but  peace  with  honour  to  all,  and 
yet  the  right  thing  be  done  for  the 
final  abolition  of  these  unfriendly  border 
rates.  It  may  be  fairly  argued,  after 
these  remarks,  that  I  should  suggest 
some  way  out  of  the  difficulty.  I  am  loath 
indeed  to  try  and  make  a  suggestion  of 
this  kind,  because  I  know  how  irreconcil- 
able is  the  attitude  taken  up  by  some  per- 
sons during  the  last  two  and  a  half  days. 
I  am  sorry  it  has  been  so  irreconcilable.  I 
do  not  think  that  personal  comments  or 
the  impugning  of  motives  is  the  way  by 
which,  in  a  Convention  like  this,  we  are 
likely  to  draw  closer  or  bring  the  colonies 
nearer.  We  must  recollect  that  when  we 
speak  heated  words,  they  are  published  in 
the  press  and  go  before  our  electors. 

Mr.  Reid. — I  wish  the  honorable  mem- 
ber would  bring  up  a  cool  southerly. 

Mr.  HOLDER. —  I  hope  we  can  rise 
superior  to  the  circumstances  of  wTeather. 

Mr.  Reid. — I  cannot;  I  am  not  thin 
enough. 

Mr.  O'Connor. — We  ought  to  strike  an 
average  between  the  two  honorable  mem- 
bers. 

Mr.  HOLDER.— If  that  would  enable 
the  honorable  member  to  compromise  this 
difficulty,  I  could  earnestly  wish  that  he 
were  thinner  ;  but  we  must  take  things  as 
they  are.  We  shall  surely  prove  ourselves 
able  even  to  rise  above  such  weather  as 
we  are  now  enduring.  However,  I  shall 
make  a  suggestion.  It  is  that,  while  the 
Premier  of  New  South  Wales  should  aban- 
don his  antagonism  to  the  parliamentary 
decision  of  this  question,  and  abandon  his 
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advocacy  of  the  High  Court  as  the  only 
is  of  a  solution,  the  other  party 
should  abandon  also  the  attitude  they 
have  taken  up.  It  seems  to  me  there  are 
objections  to  an  appeal  to  the  High  Court, 
and  that  the  Parliament  is  a  somewhat 
cumbrous  body  to  deal  with  such  a  ques- 
tion. It  may  not  be  sitting  more  than 
three  or  five  months  in  a  year,  at  any 
rate,  after  the  first  session,  and  it  is  a  very 
cumbrous  body  to  which  to  refer  such 
-  Heated  and  difficult  questions  as  rail- 
way rates  and  the  questions  that  will  be 
raised  constantly  all  the  year  round.  I  am 
not  going  to  assent  to  the  validity  of  the 
argument  of  the  Premier  of  New  South 
Wales  as  to  its  being  a  tainted  or  unworthy 
body  j  it  will  be  the  highest  court  of 
appeal  in  this  country  on  all  impor- 
tant political  questions,  and  surely  we 
ought  not  to  discount  it  before  it 
comes  into  being  by  any  such  remarks. 
At  the  same  time,  I  do  admit  the  force  of 
the  argument  that  it  is  a  cumbersome  and 
unwieldy  body  to  deal  with  such  ques- 
tions. On  the  other  hand,  if  there  is  one 
thing  which  the  constituents  we  repre- 
sent dislike  more  than  another  it  is  the 
referring  of  so  many  grave  questions  to  the 
High  Court.  It  is  inseparable  from  any 
scheme  of  federation  that  the  High  Court 
shall  be  in  many  things  superior  to  the 
Parliament  elected  by  the  people.  It  is 
nauseous  to  many  people  to  find  that 
not  only  those  matters  in  which  it 
must  be  superior  to  the  Parliament — 
matters  connected  with  the  federal  com- 
pact and  the  deed  of  partnership — but 
also  that  many  matters  of  public  policy, 
such  as  railway  questions,  upon  which 
certainly  this  Convention  is  competent  to 
lay  down  rules,  should  be  referred  to  this 
High  Court.  It  is  also  to  be  considered 
that  when  we  bring  all  these  matters  to 
the  arbitrament  of  the  High  Court  it  will 
involve  enormous  cost,  and  we  have  also 
to  remember,  as  Mr.  Howe  has  remarked, 
that  it  will  involve  great  delay.  If  we 
refer  all  these  railway  and  other  matters 
to  the  High  Court,  I  am  afraid  we  shall 
[94] 


leave  things  in  about  as  unsatisfactory  a 
condition  as  they  can  possibly  be  left  in. 
But  there  is  a  body  which  will  be  judieial  in 
its  nature,  a  body  which  will,  I  hope,  con- 
sist, as  an  honorable  member  suggests,  of 
practical  men.  I  hope  it  will  be  a  body,  per- 
haps, not  constituted  as  Mr.  Grant  wants 
it  to  be,  of  the  Railways  Commissioners  of 
the  colonies,  but  certainly  constituted  of 
men  who  understand  railway  business, 
and  who,  from  their  high  position  and 
responsible  offices,  will  be  almost  a  High 
Court  themselves,  with  the  extra  advan- 
tage of  being  absolutely  free  from  legal 
technicalities,  and  possessed  of  practical 
knowledge.  That  is  a  body  to  which  we 
can  refer  all  these  matters.  If  we  do 
that,  I  think  we  shall  then  have  done  our 
best;  we  shall  not  merely  have  made  a 
compromise  that  will  satisfy  nobody.  We 
shall  have  done  the  best,  and  we  shall 
have  done  better  than  if  we  had  referred 
these  matters  to  the  High  Court  or 
to  Parliament.  We  shall  have  referred 
them  to  that  body  most  able  to  deal 
with  them,  and  most  freely  and  cheaply 
accessible  to  those  who  will  have  to 
bring  questions  under  their  notice.  I 
would  suggest  that  instead  of  inserting 
the  words  "in  the  opinion  of  the  Parlia- 
ment" in  the  amendment  of  the  honorable 
member  (Mr.  Grant),  we  should  insert  the 
words  "  in  the  opinion  of  the  Inter-State 
Commission."  If  this  compromise  is  ac- 
cepted, I  would  also  suggest  the  substitu- 
tion  of  Inter-State  Commission  for  Parlia- 
ment in  the  clause  which  was  inserted  in 
the  Bill  upon  the  motion  of  the  Premier 
of  Victoria. 

Mr.  Higgins. — That  clause  has  already 
been  dealt  with. 

Mr.  HOLDER.— Yes,  but  it  could  be 
amended  upon  recommittal.  The  whole 
matter  of  what  rates  were  fair  and  what 
rates  were  unfair,  of  what  rates  did,  and 
what  rates  did  not,  tend  to  the  develop- 
ment of  territory,  would  thus  be  referred 
to  a  board  of  experts  who,  being  acquainted 
with  all  the  facts  of  the  case,  would  be  in 
a  much  better  position  than  either   the 
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Parliament  or  the  High  Court  to  decide 
these  matters.  I  make  this  suggestion, 
and  I  shall  be  sorry  if  it  comes  to  nothing. 
On  the  other  hand,  I  shall  be  very  glad  if 
it  allows  those  who  have  been  fighting  so 
long  some  common  foot-hold  of  agreement. 
Mr.  HIGGINS  (Victoria).  —  Before 
dividing  I  wish  to  define  my  position  in 
regard  to  this  amendment.  I  hope  that 
we  shall  have  a  division  to-night.  The 
difference  between  us  is  not  a  matter  of 
drafting,  it  is  a  matter  of  principle  ;  and 
I  think  it  will  help  to  an  ultimate  settle- 
ment to  know  how  the  numbers  stand.  I 
thoroughly  agree  with  the  last  speaker 
that  wTe  should  not  postpone  our  deci- 
sion any  longer.  We  have  been  discuss- 
ing the  matter  for  days,  we  have  had 
amendment  after  amendment  proposed, 
and  it  is  of  no  use  to  continue  discussions 
about  forms  of  words  when  there  is  a 
matter  of  substance  upon  which  we  can- 
not agree.  The  matter  of  substance  is  as 
to  whether  there  shall  be  any  attempt,  in 
however  slight  a  degree,  to  interfere  with 
internecine  tariff  wars.  I  intend  to  vote 
for  the  amendment  of  the  honorable  mem- 
ber (Mr.  Grant),  and  against  Sir  George 
Turner's  amendment  of  the  amendment.  I 
intend  to  vote  for  Mr.  Grant's  amendment, 
because  it  carries  with  it  the  principle 
I  have  advocated  that  each  state,  if 
the  railways  are  not  federalized,  should 
have  perfect  liberty  to  make  developmental 
rates,  and  to  develop  its  own  territory  in 
its  own  way,  provided  that  it  does  not 
overstep  a  certain  line.  I  shall  also 
vote  for  the  amendment  because  of  the 
reflex  action  which  it  will  have  upon  Sir 
George  Turner's  clause.  It  may  have  the 
effect  of  giving  a  wholesome  construction 
to  that  clause  which  it  has  not  got  at  the 
present  time.  I  have  said  before  that 
that  clause — and  I  have  looked  at  it 
carefully — allows  New  South  Wales  to  im- 
pose any  differential  rates  which  she  likes, 
and  to  any  extent,  while  it  takes  away 
from  Victoria  the  power  to  impose  pre- 
ferential rates.  The  more  I  think  of  it, 
and  the  more  I  speak  to  others  about  it, 

{Mr    Holder. 


the  more  I  am  convinced  that  that  is  thfe 
position  ;  and  I  find  that  others  are  coming 
round  to  my  view.  Mr.  Grant  proposes  to 
insert  these  words  : — 

Nothing  in  this  Constitution  shall  prevent 
the  imposition  of  such  railway  rates  by  any 
states  as  may  be  necessary  for  the  development 
of  its  territory,  if  such  rates  apply  equally  to 
the  goods  of  other  states. 

Nothing  in  the  Constitution  is  to  affect 
developmental  rates.  If  there  is  in  the 
Constitution  the  declaration  that  honest 
developmental  rates  are  not  to  be  inter- 
fered with,  the  implication  is  that  rates 
which  are  pretendedly,  but  not  really,  de- 
velopmental, can  be  interfered  with.  I 
shall  vote  for  the  amendment,  not  only 
upon  its  merits,  but  because  by  this  reflex 
action  it  may  place  a  construction  upon 
Sir  George  Turner's  clause  which  it  has 
not  got  at  the  present  time,  but  which  I 
have  been  fighting  for  all  along.  Sir 
George  Turner  wants  to  amend  the  amend- 
ment by  inserting,  after  the  word  "  may," 
the  words  "  in  the  opinion  of  the  Parlia- 
ment." 

Mr.  Reid. — Surely  the  Parliament  will 
have  more  important  work  to  do  than  that 
of  acting  as  an  Inter-State  Commission  ! 

Mr.  HIGGINS.— I  think  the  right  hon- 
orable gentleman  is  right.  Strongly  as  I 
feel  the  need  for  federal  control  in  regard 
to  these  rates,  I  do  not  want  to  interfere 
with  a  state  in  the  development  of  its 
territory.  The  effect,  however,  of  insert- 
ing the  words  "in  the  opinion  of  the  Parlia- 
ment" will  be  that,  before  New  South 
Wales,  say,  can  impose  a  developmental 
rate,  she  will  have  to  ask  for  the  opinion 
of  the  Parliament  in  regard  to  it.  If  we 
concede  to  New  South  Wales  the  right  tc- 
make  honest  developmental  rates — rates 
which  are  not  imposed  to  attract  trade 
from  other  colonies,  we  should  not  compel 
her  to  go  cap  in  hand  to  the  Federal  Par- 
liament for  its  opinion  upon  those  rates. 
Looked  at  practically  the  proposal  is 
absurd.  You  must  leave  the  colony  a 
free  hand  in  the  imposition  of  rates  for 
developmental  purposes,   provided  that  a 
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certain  lino  is  not  overstepped.  That  line 
is  purely  a  line  of  intention. 

Mr.  Kingston. — Will  not  New  South 
Wales  be  free  until  the  Parliament  has 
legislated  ? 

Mr.  HIGGINS.— I  think  not,  and  I 
will  tell  you  why.  How  would  a  Govern- 
ment, or  how  would  Railways  Commis- 
sioners, be  safe  in  imposing  developmental 
rates  before  they  knew  that  the  Federal 
Parliament  would  consider  those  rates 
honest  developmental  rates  1  Upon  this 
ground  I  shall  oppose  the  amendment  of 
Sir  George  Turner.  I  am  strongly  of  the 
opinion  of  the  last  speaker  that  a  board  of 
experts  would  be  the  most  useful  tribunal 
to  deal  with  questions  of  fact  in  re- 
gard to  the  action  of  rates,  and  it  was 
to  carry  into  effect  that  opinion  that  I 
framed  my  amendment,  which  has  been 
laid  on  one  side  for  the  present.  My  idea 
was  that  the  Inter- State  Commission,  as 
a  jury  of  experts,  would  decide  whether  a 
rate  was  an  honest  developmental  rate,  and, 
if  it  was,  it  would  allow  it.  I  am  as  willing 
as  anybody  is  to  trust  the  Federal  Parlia- 
ment; but  a  member  speaking  in  his 
place  in  Parliament  knows  that  his  con- 
stituents are  watching  him,  and  members 
are  more  likely  to  vote  for  what  is  the 
interest  of  their  constituents  than  for 
what  is  merely  and  absolutely  just.  I 
take  it  that  in  these  discussions  we  are 
pursued  by  the  Nemesis  of  the  false  prin- 
ciples which  we  have  embodied  in  the 
Constitution  in  regard  to  the  Federal  Par- 
liament. New  South  Wales  would  be  much 
more  willing  to  trust  her  railways  to  the 
Federal  Parliament  if  she  knew  that  she 
would  have  a  proper  representation  there. 
I  also,  in  conclusion,  would  say  this :  I 
strongly  deprecate — and  I  speak  as  an  in- 
dependent member  of  this  Convention — 
the  strong  expressions  which  have  been 
used  by  our  Premiers  in  saying  that  we  may 
as  well  throw  up  the  idea  of  federation.  I 
feel  that  the  matter  under  discussion  is 
one  of  great  importance,  but  we  have  had 
matters  before  us  that  are  ten  times  more 
important  than  this.     It  is  our  duty  never 


to  nail  the  flag  to  the  mast  and  say  that 
we  will  give  up  the  idea  of  federation  if 
this  thing  or  that  is  not  carried.  We 
must  wait  until  we  see  the  Bill  as  a 
whole.  I  was  very  sorry  to  see  the  Premier 
of  our  colony — which  is  as  strongly  federa- 
list in  its  convictions  as  any  colony  in  the 
group— following  (if  1  may  say  with  re- 
spect) the  bad  lead  set  by  the  Premier  of 
New  South  Wales,  and  saying  that  if  what 
he  contends  for  is  not  granted  Victoria 
will  not  come  in.  We  all  have  to  accept 
defeats  in  the  course  of  these  discussions, 
and  I  hope  that  we  shall  not  have  that 
carpet-bag  argument  used  any  more,  but 
shall  wait  until  we  can  gravely  study  the 
Bill  as  a  whole  and  see  if  we  can  possibly 
accept  it. 

Mr.  O'CONNOR  (New  South  Wales).— 
I  propose,  as  the  mover  of  the  amendment 
now  under  discussion,  to  say  a  few  words 
in  answer  to  what  has  been  said  with 
regard  to  it. 

Mr.  ISAACS  (Victoria).— If  my  honor- 
able and  learned  friend  (Mr.  O'Connor) 
intends  his  speech  as  a  reply  upon  the 
debate,  I  should  like  to  say  a  few  words 
before  the  discussion  is  closed.  I  would 
like  to  point  out  one  or  two  reasons  why 
we  should  agree  to  the  amendment  of  Sir 
George  Turner.  I  was  very  much  struck 
— and  I  wish  to  acknowledge  the  point  at 
the  earliest  possible  moment — by  a  very 
important  reminder  which  we  had  from  Sir 
John  Forrest  in  the  course  of  this  debate. 
It  had  been  well  pointed  out  previously — I 
attempted  to  do  so  myself,  and  at  an- 
other stage  it  was  done  more  effectually 
by  Sir  George  Turner — what  an  absurd 
position  we  shall  be  getting  into  by  refus- 
ing to  accept  the  amendment  which  he 
has  suggested,  and  by  merely  voting  for 
the  addition  of  Mr.  Grant's  amendment. 
It  was  well  observed  that  if  Mr.  Grant's 
amendment  were  adopted  wre  might  find 
ourselves  in  this  position  :  That  one  state 
might  impose  a  railway  regulation — in 
good  faith,  no  doubt — to  which  another 
state  might — with  equal  good  faith  and 
honesty    of    purpose  —  object    as   being 
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unfair  and  unjust  to  the  complaining 
state.  Under  the  clause  which  my  right 
honorable  friend  the  Premier  of  Vic- 
toria carried,  a  complaint  could  then 
be  made  to  the  Federal  Parliament  to 
act  as  arbitrator  in  the  matter  and  annul 
that  provision.  The  Parliament — I  can- 
not for  an  instant  believe  that  it  would 
be  the  tainted  tribunal  which  we  have 
heard  so  much  about 

Mr.  Reid.—  There  is  no  taint  about  it. 
It  would  be  honest  self-interest.  There 
is  no  taint  in  honest  self-interest. 

Mr.  ISAACS. — I  am  using  the  very 
word  which  was  used  here ;  the  term  is 
not  my  own. 

Mr.  Reid. — If  you  have  upon  a  jury  a 
man  who  had  an  interest  in  the  case,  the 
term  you  might  use  in  regard  to  him 
would  be  that  he  was  tainted  with  self- 
interest,  although  he  might  at  the  same 
time  be  an  honest  man. 

Mr.  ISAACS.— But  the  Federal  Parlia- 
ment will  be  "  tainted  "  with  self-interest 
to  that  extent  in  regard  to  pretty  well 
every  question  that  comes  before  it ;  that 
is  to  say,  the  members  will  have  the 
interest  of  their  several  states  at  heart. 

Mr.  Reid. — There  is  the  same  taint  in 
regard  to  state  rights,  although  the 
representatives  of  the  smaller  states  are 
not  prepared  to  give  them  up. 

Mr.  ISAACS.— We  will  ask  the  Federal 
Parliament  to  decide  between  the  conflict- 
ing interests  of  rival  states.  Very  well, 
what  does  it  do  1  It  investigates  the 
matter. 

Mr.  Carruthers. — How? 

Mr.  ISAACS. — Honestly,  we  assume,  by 
means  of  the  Inter-State  Commission,  or 
any  other  means  it  chooses  to  employ.  It 
examines  merchants,  agriculturists,  pas- 
toralists,  railway  experts,  and  brings  to 
the  test  of  the  evidence  it  procures  all 
that  human  science  and  skill  and  experi- 
ence can  give  to  it.  And  then  the  Parlia- 
ment decides  the  question. 

Mr.  Carruthers. — How? 
[Mr.  Isaacs. 


Mr.  ISAACS. — Having  come  to  the  con- 
clusion, it  decides,  we  will  say,  to  annul 
the  regulation  in  question. 

Mr.  Carruthers. — How  decide  it;  by 
an  Act  ? 

Mr.  ISAACS.— By  an  Act  of  Parlia- 
ment ;  and  having  passed  an  Act  of  Par- 
liament, under  the  amendment  of  my  hon- 
orable friend  (Mr.  Grant),  unless  altered 
by  the  proposal  put  forward  by  my  right 
honorable  friend  (Sir  George  Turner),  the 
state  whose  regulation  had  just  been  an- 
nulled could  apply  to  the  Supreme  Court 
and  ask  for  a  reversal  of  the  solemn  de- 
cision given  by  the  Federal  Parliament. 
I  should  say  in  passing  that  the  threat  of 
a  possible  appeal  to  the  Supreme  Court 
would  no  doubt  be  held  over  the  head  of 
the  Parliament  during  the  debate  on  the 
very  question,  and  the  Parliament,  having 
given  great  attention  to  the  consideration 
of  the  question  would  be  open  to  the  igno- 
miny of  having  its  decision  reviewed  by 
the  Supreme  Court,  wThich  would  have 
evidence  brought  before  it  to  induce  it  to 
reverse  the  Parliament's  decision.  What 
a  miserable  position  to  which  to  reduce 
the  highest  court  of  all — the  Parliament ! 
And  what  a  position  in  which  to  place 
the  Supreme  Court !  The  court  would 
find  itself  compelled,  as  a  jury,  to  come 
to  a  decision  of  its  own  on  these  very  com- 
plicated questions  involving  political  con- 
siderations, and  we  should  have  the  Su- 
preme Court  in  conflict  with  the  Parliament 
of  the  Commonwealth,  not  on  questions  of 
law,  but  on  questions  of  fact,  requiring 
for  their  determination  the  multitudinous 
considerations  I  referred  to  yesterday. 

Mr.  Dobson. — No,  upon  a  principle 
which  ought  to  be  engrafted  here. 

Mr.  ISAACS.— Will  my  honorable  friend 
say  that  he  can  take  up  a  document  like 
an  Act  of  Parliament,  and  decide  on  the 
mere  words — the  cold  type — he  sees  before 
him,  that  a  measure  expressed  within  the 
four  corners  of  such  a  document  is  or  is 
not  beneficial  to  the  development  of  the 
country  ?  Would  he  leave  out  of  con- 
sideration all  the  evidence  of  commercial 
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and  social  life  around  him,  and  would  he 
carry  a  question  of  party  warfare  or 
political  struggle  on  to  the  floor  of  the 
very  temple  of  justice  itself  1  It  seems  to 
me  absurd  to  believe  such  a  thing. 

Mr.  Dobson. — It  is  merely  a  question  of 
interpreting  the  Constitution. 

Mr.  ISAACS.— But  Sir  John  Forrest 
carried  the  matter  to  its  legitimate  con- 
clusion, and  what  he  pointed  out  was 
that,  not  only  could  this  very  matter 
of  the  development  of  a  state  be  appealed 
from  from  the  Federal  Parliament  to  the 
Federal  Court,  but  under  our  Constitution 
(as  some  honorable  members  desire  it  to 
be),  the  question  might  be  carried  to  the 
Privy  Council.  Now,  imagine  the  people 
of  the  Federation  having  a  question  of  the 
development  of  a  state,  a  political  question, 
taken,  for  the  first  time  in  British  juris- 
prudence, to  be  determined  by  the  Privy 
Council !  Mr.  Grant's  amendment  is  ad- 
mitted to  be  such  a  one  as  would  enable  that 
course  to  be  adopted,  and  the  state  would 
have  an  opportunity  to  avail  itself  of  the 
permission  granted  by  the  Constitution. 
The  position  has  only  to  be  studied  to  be 
objected  to.  And  unless  we  wish  to  de- 
part from  the  even  course  which  has  been 
adopted  in  this  Constitution,  and  all  other 
Constitutions,  of  referring  to  the  Supreme 
Court  matters  of  law,  and  matters  of 
law  only,  and  keeping  zealously  and 
earnestly  from  its  determination  ques- 
tions of  politics,  we  shall  be  making 
a  very  grave  mistake  indeed.  There 
is  not  a  single  instance  to  be  found  in 
this  Constitution  or  any  other  of  a  paral- 
lel nature.  I  admit  at  once  that  if  you 
put  this  clause  in,  it  will  be  a  matter  for 
the  court  to  determine,  but  I  am  urging 
reasons  why  you  should  not  put  it  in. 
Where  do  you  get,  in  the  whole  of  this 
Constitution,  any  reference  of  a  political 
nature  to  the  High  Court1?  There  is  a 
dividiug  line  drawn  in  many  places  where 
the  states  are  told — "  You  are  to  have 
your  powers  intact  up  to  a  certain  point, 
and  where  the  Federation  is  told — "You 
have  your  powers  from  a  certain  point, "and 


a  court  may  determine  where  that  lineexists 
in  a  large  number  of  cases.  If  we  refer  to 
the  decisions  in  America,  we  will  rind  them 
determined,  not  upon  such  evidence  as 
will  be  necessary  in  the  case  we  are  now 
considering,  but  upon  the  words  of  an  Act 
of  Parliament,  upon  a  decision  of  the  court 
itself,  and  upon  legal  arguments  addressed 
to  the  tribunal.  How  can  such  a  question 
as  we  are  now  contemplating  be  deter- 
mined in  that  way  ?  I  should  say  that  we 
would  be  putting  a  strain  on  the  Constitu- 
tion which  it  would  be  almost  impossible 
to  bear.  And  if  we  were  told  that  the 
Federal  Parliament  was  overruled  in  a 
question  of  internal  policy,  a  question  of  a 
political  nature,  by,  first,  the  High  Court, 
and  then  the  Privy  Council,  I  think 
the  position  would  be  intolerable.  It 
has  been  said  that  the  railways  are 
not  the  property  of  the  Commonwealth, 
and  that  therefore  it  should  not  be  given 
this  negative  power  of  overruling  any 
regulation  having  the  effect  of  oppressing 
another  state.  Let  us  take  the  course 
of  commerce.  The  commerce  of  a  state 
is  not  the  property  of  the  Common- 
wealth, and  yet,  although  we  do  not  give 
the  Commonwealth  the  power  of  regulat- 
ing the  commerce  of  a  state,  we  give  to 
it  the  power  of  preventing  one  state  in 
its  commerce  from  oppressing  any  other 
state.  We  give  to  the  Commonwealth 
the  overruling  power  of  preventing  barriers 
being  erected,  and  preventing  one  state 
from  doing  an  injustice  to  the  commerce 
of  another  state.  In  the  one  instance 
we  give  it,  to  the  court,  because  a  court 
can  say  from  the  four  corners  of  an  Act  of 
Parliament  whether  its  necessary  effect  is 
to  obstruct  commerce.  But  when  you  arc 
told  about  a  railway  regulation,  and  you  are 
asked  to  say  whether  it  is  calculated  to 
develop  the  resources  of  a  state,  a  very 
different  set  of  considerations  arise,  and 
you  cannot  tell  from  the  mere  considera- 
tion of  these  words  whether  they  are  cal- 
culated to  develop,  on  the  whole,  the  re- 
sources of  the  state.  Therefore,  if  the 
court  has  to  consider  whether  it  would  be 
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beneficial  from  a  railway  point  of  view 
and  injurious  from  an  agricultural  point 
of  view,  more  or  less  useful  from  a 
pastoral  point  of  view,  more  or  less  bene- 
ficial from  a  mining  point  of  view,  and 
to  weigh  all  the  advantages  and  to  sum 
up  the  difficulties,  and  then  come  to  its 
conclusion  as  to  whether,  on  the  whole, 
it  is  calculated  to  develop  the  resources  of 
the  state,  it  is  idle  to  put  it  on  the  plane  of 
the  duties  of  the  High  Court  or  refer  the 
question  to  a  judicial  power  at  all.  The 
more  it  is  thought  over  the  more,  I  think, 
we  can  dismiss  it  from  our  consideration. 
It  astonishes  me  very  much  to  hear  some 
of  the  arguments  from  my  friends  from 
South  Australia  in  support  of  this.  It  is 
only  the  other  day  we  heard,  with 
masterful  eloquence  and  almost  unexam- 
pled irony,  the  lash  laid  round  the  proposal 
of  South  Australia  with  regard  to  the 
rivers.  We  heard  them  told  that  it  was 
a  mere  sordid  question  of  South  Austra- 
lian barges,  and  now  we  find  some  of  these 
honorable  gentlemen  willing  to  submit  to 
the  argument  in  favour  of  New  South 
Wales  bales  and  bullocks.  The  very  point 
they  failed  to  gain  for  South  Australian 
barges  they  will  yield  to  New  South  Wales 
bales  and  bullocks.  Victoria  has  never 
held  out  threats,  and  I  am  sure  never  will ; 
but  we  have  heard  a  good  deal  of — I  will 
not  say  threats,  but  uncommonly  near  to 
threats  —  from  some  of  our  friends 
from  other  colonies  ;  and  they  are  per- 
fectly right  if  they  think  that  their 
colony  will  not  accept  certain  proposals 
to  say  out  manfully  what  they  think  about 
them.  Victoria  has  been  driven  back- 
wards, step  by  step,  losing  revenue,  losing 
bounties,  and  losing  various  other  things, 
and  now  she  is  asked  to  submit  to  a  most 
injurious  position  with  regard  to  her  rail- 
ways. There  is  a  limit  where  concession 
passes  to  surrender,  and  we  cannot  afford 
to  go  to  that  limit.  The  other  day  when 
we  asked  with  regard  to  bounties  for 
developing  our  resources  that  we  should 
have  the  opportunity  to  put  on  those 
bounties,  and  at  the  same  time  said  that 
[Mr.  Isaacs. 


we  were  willing  to  submit  to  the  overruling 
power  of  the  Federal  Parliament,  we  were 
told  by  the  representatives  of  New  South 
Wales  that  that  was  wrong.  But 
now,  when  it  becomes  a  question  of  her 
railways,  New  South  Wales  forgets  all 
this  argument  writh  which  she  repelled  the 
advance  of  Victoria  and  says — "  No, 
with  regard  to  the  railway  bounties  we 
want  to  give  our  people,  we  must  give 
them,  and  we  will  not  have  them  ques- 
tioned even  by  the  Federal  Parliament." 
It  must  go  as  a  question  of  law  to  the  Su- 
preme Court,  make  it  as  difficult  as  you 
like,  but  for  developing  their  resources 
they  must  give  bounties,  and  they  will  not 
even  have  the  overruling  power  of  the 
Federal  Parliament.  Is  that  fair?  Let 
us  deal  with  this  matter  with  an  even 
hand.  The  clause  passed  at  the  instance 
of  Sir  George  Turner  is  a  just  and  fair 
clause,  and  unless  we  adhere  to  what  we 
did,  and  unless  we  insert  in  these  words 
of  Mr.  Grant  the  words  of  Sir  George 
Turner,  as  suggested,  we  will  not  only 
go  back  on  what  we  have  done  but 
we  will  go  back  on  the  principles  of  fair 
play. 

Mr.  Holder. — Do  you  think  that  an 
Inter-State  Commission  will  be  better 
than  the  Federal  Parliament  1 

Mr.  ISAACS. — I  am  perfectly  willing 
to  have  an  Inter-State  Commission,  and  I 
may  point  out  to  my  honorable  friend 
that  our  proposal  includes  one. 

Mr.  Holder. — Why  not  say  so  directly  1 
Parliament  could  not  do  that,  and  you 
might  as  well  say  so. 

Mr.  ISAACS. — My  honorable  friend  is 
perhaps  right;  I  am  inclined  to  agree 
with  him.  I  am  perfectly  willing  to  yield 
to  that  if  it  is  a  necessary  part  of  any 
bargain,  but  at  the  same  time  in  the 
Constitution  of  the  United  States  they 
have  no  provision  for  an  Inter-State  Com- 
mission. 

Mr.  Holder. — Because  they  had  no 
railways  at  the  time. 

Mr.  ISAACS. — And  yet  they  have  an 
Inter-State  Commission.     They  can  alter 
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it  whenever  they  like,  if  they  find  better 
means,  as  progress  advances,  or  if  they 
alter  their  minds.  I  have  not  the  slightest 
objection  to  an  Inter-State  Commission 
being  appointed  by  Parliament.  But 
it  was  pointed  out  as  an  objection  just 
now  to  Sir  George  Turner's  words  that 
it  would  require  Parliament  to  consent 
before  the  rate  was  imposed.  Really,  I 
was  astonished  to  hear  that,  because  we 
have  put  in  words  which  merely  substitute 
Parliament  for  the  High  Court.  We  are 
not  responsible  for  the  wording  of  Mr. 
Grant's  amendment.  However  the  words 
of  his  amendment  run,  we  understand  Mr. 
( J  rant  to  mean  that  the  Federal  Parliament, 
in  making  laws  such  as  are  included  in 
Sir  George  Turner's  amendment,  should 
not  have  the  power  to  make  laws  to  annul 
state  regulations,  if  those  regulations  were 
made  for  the  purpose  of  developing  the 
resources  of  the  state.  But  the  state  is  to 
have  power  to  make  its  original  law  as  it 
likes,  subject  to  revision  by  the  Parliament, 
as  we  hope,  and  by  the  High  Court  as 
some  honorable  members  think.  All  we 
desire  to  do  is  to  raise  the  one  simple  ques- 
tion whether  it  shall  be  the  High  Court 
or  the  Parliament.  There  can  be  no  doubt 
about  the  effect  of  it,  and,  therefore,  I 
think  the  arguments  I  have  just  heard 
should  not  prevail.  I  do  hope  that  we 
will  not  put  ourselves  in  the  somewhat 
farcical  position  we  shall  be  in  if  we  fail  to 
carry  this  amendment.  And,  therefore, 
unless  some  agreement  be  arrived  at  which 
will  satisfactorily  settle  the  matter  from  all 
stand -points,  I  hope  we  will  retain  the 
ground  at  which  we  arrived  yesterday 
after  long  and  laborious  contest,  and,  I  am 
sure,  after  the  fullest  consideration  had 
been  given  to  the  matter. 

Mr.  DOBSON  (Tasmania). —We  have 
been  discussing  for  two  and  a  half  weeks — 
that  is,  for  more  than  half  the  sitting  of  the 
Convention  here — two  questions  of  rivers 
and  railway  rates,  in  which  we  are  told 
that  Tasmania  and  Western  Australia  have 
no  direct  interest.  But,  as  I  pointed  out 
before,  every  member  of  this  Convention 


has  a  direct  interest  in  framing  a  Con- 
stitution which  will  not  redound  here- 
after to  his  discredit.  I  have  done  my 
best  during  to-day  and  yesterday  to  see 
if,  having  thoroughly  thrashed  out  this 
matter,  and  said  all  that  is  to  be  said, 
we  could  not  settle  the  matter  by  a 
private  conference  between  the  leading 
men  of  the  two  great  colonies  interested. 
If  these  leading  men  cannot  or  will  not 
come  together,  or  if  they  think  that  no 
good  would  ensue  from  a  friendly  con- 
ference, and  the  matter  has  to  be  settled 
here,  I  crave  indulgence  for  a  few  minutes 
to  explain  the  position  I  take  up,  and  the 
principles  which  will  guide  me  in  giving 
my  vote.  To  me  the  question  is  compli- 
cated by  two  difficulties.  First,  there  is 
the  difficulty  of  inserting  in  the  Con- 
stitution words  which  will,  to  some  extent, 
conserve  the  conflicting  interests  of  the 
two  great  colonies  of  New  South  Wales 
and  Victoria  ;  and,  secondly,  there 
is  the  vital  point  of  whether  the 
Parliament  or  the  High  Court  shall 
decide  in  cases  of  dispute.  I  am  almost 
bowed  down  by  fear  in  differing  from  my 
honorable  friend  (Mr.  Isaacs)  and  many 
other  honorable  members  who  are  more 
capable  than  I  am  of  forming  an  opinion 
on  a  subject  of  this  sort.  Many  questions 
have  come  before  the  Convention  in  regard 
to  which  I  have  felt  great  doubt  as  to 
whether  I  was  right  or  wrong.  I  may  be 
wrong,  but  I  venture  to  eay  that  the  Con- 
vention will  make  a  fatal  blunder  if  they 
hand  over  to  any  tribunal  but  the  High 
Court  a  question  of  this  kind.  I  am  alto- 
gether opposed  to  referring  a  matter  in 
which  Victoria  and  New  South  Wales  are 
interested  up  to  the  very  neck,  and  which, 
even  in  this  Convention,  has  caused  so 
much  heat  and  warmth,  to  the  Federal 
Parliament. 

Mr.  Holder. — It  is  a  question  of  policy. 

Mr.  DOBSON.— No,  it  is  a  question  of 
principle.  If  you  put  the  principle  into 
the  Constitution,  the  High  Court  is  the 
only  tribunal  which  is  capable  of  inter- 
nreting  it. 
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Mr.  Holder. — An  Inter-State  Commis- 
sion could  do  that  better. 

Mr.  DOBSON.— I  desire  to  use  that 
argument  to  show  how  weak  and  tottering 
the  Convention  are  on  this  point.  When 
we  discussed  this  matter  in  Adelaide  we 
were  not  confronted  with  the  difficulties 
that  now  surround  us.  What  was  the 
universal  cry  of  honorable  members  1  It 
was  that  this  was  a  technical  and  a  pro- 
fessional matter,  that  neither  the  Parlia- 
ment nor  the  High  Court  were  capable 
of  dealing  with,  and  that  an  Inter-State 
Commission  of  expert  railway  men  must 
be  established.  The  representatives  of 
Victoria  have  now  succeeded  in  getting  an 
amendment  inserted  in  the  Bill — and  I 
am  glad  of  it,  although  I  could  not  vote 
for  the  amendment  because  it  left  this 
question  to  the  Parliament — and  they  are 
now  throwing  over  all  their  principles  and 
arguments.  In  my  opinion,  this  is  the 
last  question  that  should  be  left  to  the 
Federal  Parliament.  My  honorable  friend 
(Mr.  Isaacs)  has  referred  to  the  delay 
that  would  be  caused  by  an  appeal  to 
the  High  Court.  But  fancy  the  delay 
that  would  take  place  if  this  mattter  had 
to  go  before  two  Houses  of  Parliament. 
Supposing  that  in  the  Lower  House  the 
representatives  of  the  other  colonies  were 
equally  divided,  and  New  South  Wales  had 
the  support  of  half  the  number  and  Vic- 
toria the  support  of  the  other  half,  Vic- 
toria might  be  out-voted  by  two,  three,  or 
four  votes,  as  we  know  the  population  of 
New  South  Wales  is  increasing  at  a  greater 
ratio  than  that  of  Victoria.  Then  wrhcn 
it  had  passed  through  the  House  of  Repre- 
sentatives it  would  have  to  go  to  the  States 
House — the  Senate — which  wouM  probably 
disagree  with  the  House  of  Representatives, 
especially  if  self-interest  was  strong  and 
party  feeling  was  running  high.  You  would 
put  the  matter  into  the  saucer  to  cool.  The 
saucer  would  perhaps  cool  it,  and  send  it 
back  again.  I  would  ask  the  Right  Hon. 
Sir  George  Turner  to  reflect  on  the  delay 
that  would  be  caused  by  the  adoption  of 
this  plan. 

[Mr.  Dohson. 


Mr.  Reid. — And  a  successive  Parliament 
might  arrive  at  an  opposite  conclusion, 
and  there  would  be  no  certainty.  # 

Mr.  DOBSON. — I  am  trying  to  point 
out  that  self-interest  would  form  a  strong 
element  in  the  determination  of  these 
questions.  We  have  had  instances  of  it  in 
this  Convention.  We  are  all  losing  our 
tempers,  and  getting  irritated. 

Sir  George  Turner. — We  are  all  in  the 
best  of  temper. 

Mr.  DOBSON.— It  may  be  only  for 
the  moment ;  but  do  you  suppose 
that  the  members  of  the  Federal  Par- 
liament, in  dealing  with  such  a  mat- 
ter, wTould  be  in  the  best  of  temper? 
Squatters  from  the  Riverina  might  be 
elected  members  of  the  Senate  or  the 
House  of  Representatives.  They  would 
be  vitally  interested  in  this  question. 
They  would  probably  side  with  Victoria, 
and  you  would  then  have  representatives 
of  New  South  Wales  voting  against  their 
own  colony,  not  in  the  interests  of  federa- 
tion, of  enlightened  patriotism,  or  of 
a  higher  national  life,  but  solely  in 
the  interests  of  their  own  pockets — 
going  against  their  own  state  and  ally- 
iug  themselves  with  a  colony  which  was 
hostile  to  their  own  colony  in  order  to  save 
their  pockets. 

Dr.  Cockburn. — Better  not  have  a 
Federal   Parliament   at   all,    then. 

Mr.  DOBSON.— That  is  no  argument 
against  it.  If  we  do  our  work  well  and 
incorporate  the  principles  which  we  as 
framers  of  the  Constitution  think  are 
right  and  just  in  this  Bill,  we  can  safely 
leave  it  to  the  High  Court  to  interpret 
those  principles  and  to  apply  the  facts 
to  them.  Has  any  honorable  member, 
even  my  learned  friend  (Mr.  Isaacs), 
attempted  to  answrer  the  argument  of 
Mr.  Barton,  who  takes  up  the  same  position 
that  I  have  taken  up  from  the  very 
beginning  on  this  question,  but  who  has 
put  it  far  more  ably  than  I  can  do  %  This 
is  to  be  the  one  sole  question  on  which 
you  are  to  refuse  to  allow  the  High  Court 
to  be  the  interpreter  of  the  Constitution. 
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My  honorable  friend  (Mr.  O'Connor)  has 
told  us — and  he  did  not  qualify  his  words 
— that  this  is  the  most  important  thing 
we  have  ever  had  to  consider.     That  may 
be  slightly  the  language  of  exaggeration, 
but  I  agree  with   him  that  it  is  a  most 
important  matter,  and  this  most  important 
matter  is  to  be  another  exception,  another 
blot  on  your  Constitution.     You  are  not 
to  put  your  principles  in  the  Bill,  but  you 
are  to  capsize  the  whole  thing  over  to  the 
Federal  Parliament,  and  to  ask  them  to 
lay  down  the  policy,  to  lay  down  the  law, 
and  everything  else.     I  cannot  take  that 
view.     I  desire  to  be  logical.     I  desire  to 
be   consistent,    and   I   have   heard  every 
honorable   member    who    is    a    frequent 
speaker  at  this  Convention  ram  home  with 
all  his  force  and  weight  the  fact  that   the 
High  Court  is  our  guardian,  is  the  inter- 
preter of  the  Constitution,   is  the  tribunal 
which  is  there  to  say  whether  a  state  on 
the  one  hand  or  the  Commonwealth  on 
the  other  infringes  the  principles  of  the 
Constitution.      Yet  now,  in  order  to  get 
rid  of  a  difficulty  which  we  are  afraid  to 
face,  we  are  going  to  withdraw  from  that 
High  Court  one  of  the  very  greatest  func- 
tions which  it  might  fulfil.      In  reference 
to  the  merits  of  the  question,  my  position 
is  very  much  that  of  my  honorable  friend 
(Mr.  Higgins).     I  desire,  on  the  one  hand, 
to  do    nothing    which    will    take    away 
from  Victoria  what  I   may   speak  of   as 
certain   vested    rights — I   do    not    know 
whether  I  am  going  too  far  in  using  that 
term —  in   the  Riverina   traffic.      Thirty 
years  ago,  when  the  squatters  of  Riverina 
came  to  Hobart — and  thank  goodness  they 
came  there  in  scores,  and  spent  their  money 
freely — eight  out  of  every  ten  of  them — I 
knew  many  of  them  intimately — were  men 
who  either  lived  on  their  stations  in  River- 
ina or  in  Melbourne.     They  had  all  their 
commercial  transactions  with  Melbourne, 
their  stations  were  financed  in  Melbourne 
and   they   scarcely   ever   talked   of   New 
South  Wales  or  of  going  to  Sydney.  There- 
fore, to  a  very  great  extent,  the  colony  of 
Victoria  has  developed  the  Riverina  traffic 


with  her  railways,  and  has  to  some  extent 
a   vested   right   in    it.      Consequently,   I 
shall   vote    in    every  way    I   possiblj 
that  Victoria  shall  not  be  deprived,  when 
she   enters   the   Federation,  of   anything 
that   she    has    now   and    ought  justly  to 
retain.     But  my  friend,   the  Premier  of 
New  South   Wales,    has   driven   home  a 
very  pretty  shot,  between  wind  and  water, 
at    the    protectionists  of    Victoria.      He 
-"  You  shut  our  producers  out   of 
your  market.     You  not  only  wanted  to 
feed  your  dog  with   its  own  tail,  but  you 
wanted  to  feed  your  dog  with  the  tail  of 
my  animal ;  and,  therefore,  I  had  to  build 
railways  to  the  border  to  bring  down  the 
produce  of  our  outlying  producers  to   a 
free   market,  as    against   your  protected 
market."     That  argument  appeals  to  me, 
and,  therefore,  while  I  am  in  favour  of  pro- 
tecting Victoria  on   the  one  hand,   I  am 
perfectly  in  accord  with  Mr.   Grant's  reso- 
lution— the   idea   of  which    first   entered 
my  head  after  hearing  the  speech  of  Mr. 
Higgins — that    you    should    allow    New 
South    Wales    into     this     district     with 
rates  for  developing  her  territory.     That, 
I    think,     ought     to     be     done.       Does 
any    honorable    member     of    this     Con- 
vention   suppose    for    one    moment   that 
your   three   or    four    Judges    sitting    in 
the    Federal    Court,    after   having    some 
six    or   eight    of    your    railway    experts 
before  them,  would  not,  in  24  hours,  be 
able  to  tell  exactly  whether  a  railway  rate 
was  put   on  with  the  honest  intention  of 
developing  an  outlying  territory,  or  under 
the  guise  of  development,  but  really  as  a 
preferential  rate,  to  deprive  another  state 
of  its  natural  traffic  ?     It  is  idle  to  think 
your  High  Court  cannot  do  that.  They  will 
have  before  them  every  bit  of  expert  evi- 
dence you  can  possibly  give  them,  they  will 
cross-examine  those  men  in  a  quiet,  calm,  and 
judicial  way,  they  will  suck  their  brains, 
and  get  everything  they  can  from  them, 
and  when  they  have  done  that  they  will 
commence  to  apply  the  experience   of  a 
life-time  in   sifting  evidence,  their  grasp 
of  all  branches  of  the  subject,   and   their 
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faculty  for  applying  facts  to  principles, 
and,  with  all  their  judicial  knowledg  eand 
experience,  they  will  be  able  to  arrive  at 
a  sound  conclusion.  Therefore,  I  say,  let 
this  matter  be  determined,  not  by  an 
Inter-State  Commission,  but  by  the  High 
Court.  The  members  of  an  Inter-State 
Commission  would  have  within  their  own 
minds  a  knowledge  of  these  technical 
things,  and  would  apply  the  facts  to  their 
experience,  but  they  would  arrive  at  their 
judgment  without  the  assistance  of  the 
judicial  knowledge  which  your  High  Court 
would  possess.  Therefore,  your  High  Court 
would  be  an  infinitely  better  tribunal 
than  any  other  you  could  possibly  erect. 
However,  if  it  will  settle  the  question,  I 
will  vote  for  the  Inter-State  Commission. 
Still,  I  do  not  believe  in  it.  I  regard  it  as 
an  unnecessary  expense,  because,  after  the 
first  year  or  two,  you  will  settle  these 
questions,  and  you  will  not  want  your 
Inter- State  Commission.  Still,  I  will 
gladly  accept  that  as  a  compromise,  al- 
though in  adopting  it  we  shall  be  depart- 
ing from  principle  and  making  our  Con- 
stitution lop-sided,  through  taking  from 
the  High  Court  one  of  the  very  functions 
which  it  exists  to  carry  out. 

Mr.  O'CONNOR  (New  South  Wales).— 
The  amendment  of  Sir  George  Turner  is 
really  only  an  elaboration  of  the  fault 
which  made  his  previous  proposal  most  ob- 
jectionable. Our  principal  objection  to  the 
amendment  on  my  proposal  was  that  it 
handed  over  for  determination  to  the  Par- 
liament matters  affecting  the  rights  of 
New  South  Wales  in  regard  to  the  rates 
upon  her  own  railways,  and  with  reference 
to  her  own  traffic.  Mr.  Grant's  amend- 
ment put  my  amendment  in  another  form, 
which  I  am  ready  to  accept  for  the  present. 
But  Sir  George  Turner  seeks  to  entirely 
neutralize  that  amendment  by  handing 
over  to  the  tribunal  whose  jurisdiction 
we  objected  to  in  regard  to  deciding 
preferences  and  discriminations  the  task 
of  deciding  whether  or  not  a  rate  was 
made  for  the  development  of  a  state.  Is 
it  not  idle  to  suppose  that  the  faults  which 
[Mr.  Dobson. 


would  prevent  what  we  consider  a  right 
and  just  decision  in  regard  to  discrimina- 
tions and  preferences  do  not  apply  equally 
to  handing  over  to  the  same  tribunal  the 
task  of  deciding  a  question  as  to  whether 
a  railway  rate  is  for  the  development  of 
territory?  And  therefore  it  is  that  Sir 
George  Turner's  amendment  appears  to 
me  to  completely  neutralize  all  the  benefits 
which  we  seek  to  derive  from  the  amend- 
ment of  Mr.  Grant.  Now,  I  was  very 
much  interested  in  the  speech  of  my  hon- 
orable friend  (Mr.  Isaacs)  dealing  with 
this  matter.  He  lifted  the  veil  only  a 
little,  but  quite  sufficient  to  indicate  to 
us  what  was  in  his  mind  as  to  the  method 
by  which  these  questions  were  to  be 
settled. 

Mr.  Isaacs. — I  intended  to  lift  the  veil 
altogether. 

Mr.  O'CONNOR.— Well,  the  honorable 
member  lifted  it  quite  sufficiently.  He 
pointed  out  the  method  in  which  these 
questions,  which  wrould  be  questions  of 
fact,  would  be  decided.  Now,  a  question 
for  the  Federal  Parliament  to  determine 
probably  would  not  arise  until  some  dis- 
pute had  arisen  between  states  as  to 
whether  certain  rates  were  discriminating 
or  not,  and  that  dispute  would  not  arise 
until  a  considerable  amount  of  friction  and 
irritation  had  occurred  between  the  states 
in  reference  to  the  question  in  dispute. 
Because  disputes  of  this  kind  are  not 
taken  up  by  Governments,  and  do  not  come 
before  Parliaments,  until  a  considerable 
amount  of  pressure  is  brought  to  bear 
upon  them.  Not  only  must  the  dispute 
have  reached  those  dimensions,  but  it 
must  have  reached  dimensions  sufficiently 
important  to  be  made  the  subject  of  Go- 
vernment action,  because  we  cannot  sup- 
pose that  a  subject  of  this  kind  would  be 
brought  before  the  Federal  Parliament  by 
any  less  authority  than  the  Executive 
Government,  and  you  may  be  very  well 
assured  that  in  the  Parliament  of  the 
Commonwealth  wTe  shall  have  parties  upon 
some  lines.  Whether  they  are  state  lines, 
lines  of  fiscal  policy,  or  on  whatever  lines 
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they  may  be  formed,  there  will  be  parties. 
I  presume  that  the  Commonwealth  Go- 
vernment will  be  carried  on  on  the  party 
system,  and  so  you  will  have  the  disputed 
question  brought  up  by  a  Government 
which  is  kept  in  office  by  a  party. 
Now,  how  are  the  facts  on  which 
the  dispute  will  be  decided  to  be 
obtained?  There  must  be  a  basis  of 
facts  on  wThich  to  rest  the  decision. 
And  how  are  those  facts  to  be  obtained  1 
By  the  usual  method  of  a  parliamentary 
select  committee.  Now,  I  do  not  wrish  to 
make  any  reflection  on  Parliament,  but  it 
is  evident  to  any  man  who  knows  anything 
about  our  parliamentary  system  that  a 
select  committee  of  Parliament,  no  matter 
how  high  may  be  the  character  and  integ- 
rity of  the  men  who  compose  it,  is  not  the 
proper  tribunal  for  the  decision  of  any 
fact  in  a  question  of  this  kind. 

Mr.  Isaacs. — No  one  suggested  that  the 
parliamentary  committee  should  be  the 
tribunal. 

Mr.  O'CONNOR. — I  am  quite  aware  of 
that.  If  the  honorable  member  will  be  as 
patient  with  me  as  I  was  with  him,  he 
will  find  that  I  am  not  assuming  that  a 
parliamentary  committee  will  be  the  tri- 
bunal ;  but  it  will  examine  witnesses,  col- 
lect evidence,  and  make  a  report,  which  will 
be  taken  up  by  the  Executive  Govern- 
ment, and  there  can  be  no  question  that 
upon  its  report  the  deliberations  of  the 
Parliament  of  the  Commonwealth  will 
take  place.  The  dispute  will  be  taken 
up  by  a  Government  with  a  party 
bias,  and  the  inquiry  will  be  con- 
ducted by  a  select  committee,  wrhose  re- 
port will  be  brought  before  a  Parliament 
in  wrhich  parties  must  be  rampant,  and 
there  made  the  basis  of  the  decision  of 
Parliament,  and  I  say  that  such  a  pro- 
cedure in  a  matter  of  this  kind  will  not 
commend  itself  to  the  members  of  this 
Convention.  The  decision  will  be  come  to 
upon  the  question  of  whether  a  rate  is  a 
discrimination  and  preference,  or  whether 
it  is  unjust  as  a  matter  of  policy,  so  that 
this  question  of  how  far  the  rates  of  New 


South  Wales  are  to  be  interfered  with  by 
the  states  of  the  Commonwealth  is  to  be 
decided,  not  upon  the  justice  of  their 
claims,  not  upon  their  rights  in  any  way, 
but  as  a  matter  of  the  policy  of  the  Com- 
monwealth. Now,  we  in  New  South 
Wales  object  to  the  settlement  of 
our  rights  being  effected  upon  the  basis 
of  the  policy  of  the  Commonwealth. 
We  are  quite  willing  to  submit  to  any 
process  which  will  hand  over  the  control 
of  unjust  rates,  in  regard  to  inter-state 
traffic,  to  any  tribunal  which  it  may  be 
thought  fit  to  intrust  with  the  decision ; 
but  we  do  object  to  have  the  decision  as 
to  what  rate  we  shall  charge  on  our  rail- 
ways handed  over  to  the  Federal  Parlia- 
ment. The  honorable  member  (Mr. 
Isaacs),  in  his  very  able  speech,  appeared 
to  me  to  appeal  with  a  very  considerable 
amount  of  skill  to  a  prejudice  which 
we  all  know  exists  in  all  assemblies 
against  too  much  judicial  determination. 
My  honorable  friend  painted,  in  very 
strong  colours,  the  delays  which  must 
take  place  in  the  determination  of  such 
questions  by  the  High  Court.  Does  the 
honorable  gentleman  forget  that  there  are 
scores  of  matters  in  the  Constitution  to  be 
determined  by  the  High  Court,  and  which 
must  depend  on  the  finding  of  that  court, 
on  questions  of  fact  ?  If  the  High  Court 
is  to  be  of  any  value  in  the  Constitution 
it  must  be  prepared  to  decide  all  ques- 
tions involving  disputes  between  states, 
and  all  questions  involving  the  assump- 
tion by  the  state  or  by  the  Com- 
monwealth of  some  power  which  the 
Constitution  has  not  given  it.  You 
have  only  to  turn  to  the  decisions  of  the 
American  courts  to  find  scores  of  cases  in 
which  the  principal  matters  to  be  con- 
sidered were  questions  of  fact,  to  which 
the  Constitution  was  to  be  afterwards  ap- 
plied. You  cannot  turn  over  a  page  of 
the  Constitution  without  finding  matters 
that  must  come  before  the  court,  which 
is  the  highest  arbiter.  I  hope  honorable 
members  will  not  be  led  away  by  the  sug- 
gestion that  this  is  a  matter  which  it  is 
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intended  to  leave  to  the  consideration  of 
the  court.  I  would  call  the  attention  of 
Mr.  Grant  to  the  fact  that  the  amend- 
ment would  be  a  direction  to  Parliament 
that  in  making  its  laws  in  regard  to  rates 
it  should  follow  the  direction  of  the  Con- 
stitution. The  probabilities  are  that 
in  99  cases  out  of  100  the  direction  of 
the  Constitution  would  be  followed.  It  is 
only  in  those  cases  in  which  Parliament 
goes  outside  the  lines  which  the  Constitu- 
tion has  marked  out,  that  the  court  would 
have  any  jurisdiction.  The  court  is  only 
a  means  of  keeping  Parliament  within  the 
lines  of  the  Constitution,  and  only  in  such 
cases  would  the  aid  of  the  court  be  in- 
voked. Within  the  lines  in  which  Parlia- 
ment has  power,  Parliament  will  be  abso- 
lutely free,  and  it  is  only  when  it  exceeds 
those  lines  that  the  High  Court  can 
be  called  on  to  determine  the  question. 
There  are  no  terms  that  have  been  more 
misused  than  those  of  "  Trust  the  Federal 
Parliament."  No  one  is  more  ready  to 
trust  the  Federal  Parliament  than  I  am, 
and  to  trust  it  fully  and  frankly,  in  regard 
to  any  matter  which,  I  think,  ought  to  be 
handed  over  for  its  consideration.  As  a 
matter  of  constitutional  policy,  I  am  will- 
ing to  trust  Parliament  to  the  uttermost ; 
but  our  objection  to  handing  over  this 
question  to  Parliament  is,  not  because  we 
are  afraid  to  trust  it,  but  because,  from  its 
very  constitution,  Parliament  is  absolutely 
unfitted  to  deal  with  it.  Mr.  Holder  has 
reminded  me  of  a  suggestion  he  made  in 
the  course  of  his  exceedingly  temperate 
and  lucid  speech  on  this  question.  The 
honorable  member  suggested  that  the 
determination  of  this  question  should  be 
handed  over  to  an  Inter-State  Commission. 
I  admit  that  an  Inter-State  Commission 
is  an  infinitely  more  capable  body  to  de- 
cide a  question  of  this  kind  than  either  the 
Federal  Parliament  or  the  court  in  the 
first  instance.  But  I  say  that,  whether 
this  question  is  to  be  submitted  to  the  de- 
cision of  an  Inter-State  Commission  or  not, 
it  depends  entirely  on  the  scope  of  the 
question  you  remit  for  their  consideration. 
[Mr.  O'Connor. 


I  would  have  no  objection  to  remitting  to 
the  consideration  of  the  Inter-State  Com- 
mission any  question  regarding  the  justice 
or  reasonableness  or  propriety  of  traffic 
rates  between  states. 

Mr.  Higgins. — That  would  leave  them 
no  work  to  do. 

Mr.  O'CONNOR.— I  beg  the  honorable 
gentleman's  pardon.  If  the  honorable 
member  knows  what  has  been  done  under 
the  Inter-State  Commission  Act  in  America, 
he  will  know  that  the  only  jurisdiction 
which  is  conferred  is  jurisdiction  in  regard 
to  traffic. 

Mr.  Higgins. — There  are  44  states 
there,  and  five  here,  with  a  huge  territory. 

Mr.  O'CONNOR. — I  am  not  arguing 
now  on  the  question  of  the  policy  of 
establishing  an  Inter-State  Commission.  I 
am  perfectly  willing  to  hand  over  to 
the  Inter-State  Commission  the  deter- 
mination of  those  questions — questions 
which  are  suggested  in  the  Right  Hon. 
Sir  George  Turner's  amendment — if  those 
questions  are  restricted  to  matters  arising 
on  inter-state  commerce.  But  I  object  to 
hand  over  to  the  Inter-State  Commission 
questions  affecting  the  rates  on  New  South 
Wales  railways  as  to  our  own  traffic. 
Although  the  tribunal  is  not  so  objection- 
able, the  principle  of  my  objection  is  as 
strong  as  ever.  We  cannot  hand  over  to 
the  consideration  of  a  tribunal,  or  any 
body,  the  determination  of  what  rates  shall 
be  charged  on  our  own  railways  in  regard 
to  our  own  traffic  within  our  own  state. 
That  principle  is  on  the  basis  of  the  agree- 
ment to  retain  in  the  hands  of  our  owrn 
Government  our  railway  management. 
If  the  assent  of  New  South  Wales  is  to 
be  obtained  to  the  suggestion  of  Mr. 
Holder,  some  consideration  should  be  given 
to  the  suggestion  I  have  thrown  out  as  to 
the  limitations  of  the  functions  which 
are  to  be  intrusted  to  this  body.  I  hope 
the  committee  will  not  assent  to  the  amend- 
ment of  my  right  honorable  friend  (Sir 
George  Turner).  I  hope  the  committee 
will  not  assent  to  any  proposition  which 
takes  away  the  whole  life  and  purpose  of 
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Mr.  Grant's  amendment,  I  am  willing  to 
support  Mr.  Grant's  amendment.  It  does 
not  go  far,  but  so  far  as  it  goes  I  will  sup- 
port it ;  not  because  I  think  such  a  provi- 
sion should  appear  in  the  Constitution  at 
all,  but  because  it  is  a  necessary  safeguard 
of  the  interests  of  New  South  Wales  against 
the  exercise  of  the  provisions  which  are  con- 
tained in  Sir  George  Turner's  amendment. 
I  hope  the  issue  of  the  decision  will  be  the 
ascertainment  of  some  principle  on  which 
we  can  proceed  in  the  settlement  of  this 
question.  In  fact,  I  think  we  are  very- 
near  to  a  settlement.  The  amendment  of 
my  friend  (Mr.  Wise)  brings  us  very  near 
to  the  position  which  has  been  contended 
for  almost  from  the  beginning  of  the  Con- 
vention by  our  friends  from  Victoria. 
That  is  some  method  by  which  things  can 
be  left  as  they  are.  I  hope  that  after  this 
division  it  taken,  as  I  suppose  it  must  be 
now,  some  endeavour  will  be  made  to  settle 
this  matter  upon  the  lines  laid  down  by 
Mr.  Wise.  That  is,  that  however  we  may 
recognise  the  unfederal  principle  which 
may  be  involved  in  a  settlement  which 
will  leave  things  as  they  are,  yet  in  the 
face  of  existing  rights  and  difficulties 
which  are  before  us,  there  is  no  way  at  the 
present  time  of  settling  these  difficulties 
but  by  leaving  matters  as  they  are,  and 
trusting  to  the  development  of  knowledge 
and  experience  with  regard  to  the  working 
of  these  railway  systems  to  show  us  some 
way  by  which  we  may  arrive  at  a  con- 
clusion that  will  be  satisfactory  to  the 
public  who  have  to  carry  on  this  traffic, 
and  that  will  inflict  no  loss  upon  the 
states  which  own  the  railways. 

Mr.  Holder. — I  should  like  to  ask  Sir 
George  Turner  whether  he  will  consent  to 
move  his  amendment  in  this  shape  : — "  In 
the  opinion  of  the  Inter-State  Commis- 
sion," instead  of  "  In  the  opinion  of  the 
Parliament  "1 

Sir  GEORGE  TURNER  (Victoria).  - 
The  Convention  having  already  affirmed 
that  the  words  should  be  —  "In  the 
opinion  of  the  Parliament,"  I  cannot  move 
to  alter  it;    but  in  order  to   settle   the 


whole  question,  if  all  parties  are  willing, 
I  am  perfectly  prepared  to  accept  the 
decision  of  the  Inter-State  Commission 
instead  of  the  decision  of  Parliament. 

Mr.  BARTON  (New  South  Wales).— 
Before  that  is  done,  I  should  like  to  point 
out  that  Mr.  Grant's  amendment  is  in- 
tended to  follow  clause  95a,  which  I  moved 
to  insert  the  day  before  yesterday,  and  to 
which  I  understand  there  are  no  objec- 
tions.    My  clause  is — 

The  Commonwealth  shall  not  give  preference, 
by  any  law  or  regulation  of  commerce  or 
revenue,  to  one  state  or  any  part  thereof  over 
another  state  or  any  part  thereof. 

That  relates  solely  to  laws  made  by  the 
Commonwealth.  Mr.  Grant's  amendment 
is  as  follows : — 

Nothing  in  this  Constitution  shall  prevent 
the  imposition  of  such  railway  rates  by  any 
state  as  may  be  necessary  for  the  development 
of  its  territory  if  such  rates  apply  equally  to 
goods  from  other  states. 

The  amendment  now  before  the  committee 
is  to  insert,  after  the  words  "  as  may  be 
necessary,"  the  words  "  in  the  opinion  of 
Parliament."  It  is  now  intended  to  sub- 
stitute for  these  words—  "  in  the  opinion 
of  the  Inter-State  Commission."  If  that 
were  done,  it  might  necessitate  Sir  George 
Turner  consenting  to  amend  his  new 
clause  in  the  same  direction. 

Sir  George  Turner. — The  two  must 
hang  together. 

Mr.  BARTON.— The  whole  scope  of  my 
clause  (95a)  is  with  reference  to  the 
Commonwealth.  It  was  suggested  by  the 
Chairman  that  all  these  amendments 
might  be  withdrawn,  and  95a  passed, 
upon  which  there  should  be  a  postpone- 
ment of  the  remainder  of  these  provisions, 
which  would  be  dealt  with  as  new  clauses. 
That  view  has  not  been  acceded  to.  What 
I  should  like  to  point  out  is  this  :  We  are 
dealing  now  with  a  clause  which  relates 
to  the  Commonwealth  only.  If  we  amend 
Mr.  Grant's  amendment  so  as  to  arrange 
for  the  control  of  the  Inter-State  Commis- 
sion in  these  matters,  the  amendment  will 
be  in  the  wrong  place. 
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Sir  George  Turner. — The  amendment 
will  have  to  be  added  to  the  clause  we 
passed  yesterday.  It  cannot  go  with  the 
clause  with  which  we  are  dealing  now. 

Mr.  BARTON.— Yes,  it  might  have  to 
be  added  to  the  right  honorable  member's 
clause. 

Mr.  HOLDER  (South  Australia).— On  a 
point  of  order,  I  would  ask  is  it  not  a 
fact  that  the  new  clause  proposed  by 
Sir  George  Turner  is  already  in  the  Bill, 
and  that  what  we  are  now  discussing  is  a 
new  clause  of  three  lines  proposed  by  the 
leader  of  the  Convention,  and  to  which 
the  honorable  member  (Mr.  Grant)  wishes 
to  add  certain  words  % 

The  CHAIRMAN.— Yes.  What  I  would 
suggest  is  that  the  proposed  new  clause  of 
three  lines  should  be  inserted  as  a  separate 
clause,  all  the  amendments  being  with- 
drawn to  enable  this  to  be  done.  The 
honorable  member  (Mr.  Grant)  could  then 
move  his  amendment  as  a  new  clause. 
That  would  get  rid  of  one  difficulty. 

Mr.  BARTON.— Yes  ;  that  would  get 
rid  of  one  difficulty.  Having  considered 
the  matter,  I  am  still  of  the  opinion  that 
the  words  "as  may  be  necessary,"  which, 
I  think,  it  was  agreed  upon  all  hands,  left 
the  provision  for  the  interpretation  of  the 
High  Court,  should  remain  as  they  are 
without  any  amendment.  If  it  is  decided 
to  substitute  another  tribunal  for  the 
High  Court,  we  are  driven  back  upon  this 
position  :  The  imposition  of  railway  rates 
for  the  development  of  territory  is,  in 
the  first  instance,  a  work  for  the  state 
concerned  to  carry  out.  Therefore,  the 
clause  should  read — "such  railway  rates 
as  may  be  necessary,  in  the  opinion 
of  the  Parliament  of  a  state  for  the  de- 
velopment of  its  territory."  For  this 
reason  :  If  we  are  to  leave  the  imposition 
of  railway  rates  by  a  state  subject  to  the 
opinion  of  the  Federal  Parliament,  it  will 
be  impossible  for  any  state— and  I  think 
this  was  pointed  out  by  the  honorable 
member  (Mr.v  Hjggins) — to  impose  rates 
without  being  in  the  constant  fear  that, 
no  matter  what  those  raters  may  be,  or 
[Mr,  Barton.  \^ 
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however  fair,  the  Federal  Parliament  may 
interfere  in  regard  to  them,  to  their  utter 
destruction.  There  will  be  thus  no  con- 
tinuity in  the  framing  of  rates  of  this 
kind. 

Mr.  Higgins. — Does  the  honorable  and 
learned  member  think  there  is  need  for 
the  insertion  of  these  words,  having  regard 
to  the  provisions  of  clause  96  1 

Mr.  BARTON. — I  was  coming  to  that. 
Clause  96  says — 

The  Parliament  may  make  laws  constituting 
an  Inter- State  Commission  to  execute  and 
maintain  upon  railways  within  the  Common- 
wealth, and  upon  rivers  flowing  through,  in, 
or  between  two  or  more  states,  the  provisions 
of  this  Constitution  relating  to  trade  and  com- 
merce. 

I  am  not  certain  that  the  words  "  and  upon 
rivers  flowing  through,  in,  or  between  two 
or  more  states  "  are  necessary,  if  under  the 
provisions  relating  to  trade  and  commerce 
the  navigation  of  rivers  is  made  a  matter 
upon  which  the  Federal  Parliament  can 
legislate.  It  will  be  absurd  to  limit  the 
jurisdiction  of  the  Inter-State  Commission 
to  rivers  "  flowing  through,  in,  or  between 
two  or  more  states,"  if  the  Commonwealth 
Parliament  has  power  to  regulate  trade 
and  commerce  generally,  and,  therefore, 
to  make  laws  of  application  to  all  the 
rivers  in  the  Commonwealth  without 
distinction  at  all.  This  is  a  case  in  which 
it  is  dangerous  to  make  limitations.  It 
is  dangerous  to  say  that  the  Inter-State 
Commission  is  limited  to  particular  sorts 
of  rivers ;  and  in  the  same  way  it  is 
dangerous  to  say  that  the  commission 
shall  be  limited  in  respect  of  rail- 
ways. When  one  considers  the  whole 
matter  of  the  province  of  the  Inter- 
State  Commission,  if  it  is  properly  ap- 
pointed, we  should  make  it  a  commission 
whose  functions  extend  over  the  whole 
range  of  the  regulation  of  trade  and  com- 
merce, without  any  limitations  which,  I 
think,  I  am  entitled  to  characterize  as 
absurd  limitations.  Its  authority  should 
extend  over  all  sorts  of  traffic,  because  all 
sorts  of  traffic  are  so  entirely  inter woy en, 
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as  we  shall  find  when  the  Federation  begins 
to  work  ;  the  business  of  common  carriers, 
whether  by  means  of  rivers  or  railways, 
is  so  interwoven  that  if  you  do  not 
give  the  commission  permission  to  deal 
with  all  kinds  of  traffic,  and  to  have 
all  classes  of  such  business  under  its 
jurisdiction,  you  may  frustrate  all  its 
decisions.  That  would  be  rather  a  breed- 
ing of  complications.  Therefore,  if  your 
Inter-State  Commission  is  to  have  any 
power  at  all,  its  power  should  be  co-exten- 
sive with  the  trade  and  commerce  clause. 
It  should  be  a  commission  to  which  the 
Commonwealth  delegates  its  powers,  pass- 
ing for  that  purpose  a  law  imposing 
such  limitations  as  the  Commonwealth  is 
entitled  to  impose,  giving  to  the  commis- 
sion under  that  law  adjudication  over  the 
whole  field  of  intercolonial  trade  and  com- 
merce. That  would  be  a  logical  way 
of  dealing  with  the  question.  I  think 
honorable  members  will  see  that,  as 
far  as  the  Inter-State  Commission  is  to 
have  power,  it  would  be  a  mistake  to  limit 
its  power.  Its  power  should  extend  to  all 
matters  with  which  the  Commonwealth 
can  deal  in  regard  to  trade  and  commerce, 
so  that  there  will  be  one  tribunal  to  which 
all  such  matters  can  be  referred — always 
subject,  however,  to  appeal  to  the  High 
Court  in  any  case  where  the  Inter-State 
Commission  may  go  wrong  in  its  law. 
That  latter  point  is  one  with  regard  to 
which  the  Drafting  Committee  have  a 
strong  opinion.  It  does  seem  to  me  to  be 
a  mistake  to  place  words  about  the  com- 
mission in  any  clause  of  this  character,  be- 
cause if  you  give  power  to  the  state  Par- 
liaments to  legislate  with  reference  to 
their  regulations,  so  far  as  they  do 
not  infringe  upon  the  Commonwealth 
regulations,  as  to  trade  and  commerce, 
those  powers  should  be  such  powers  as  the 
state  Legislatures  feel  to  be  necessary, 
provided  they  are  within  the  terms  of  the 
Commonwealth  Constitution  ;  and,  as  to 
that,  the  overriding  power  of  the  Com- 
monwealth in  the  regulation  of  trade  and 
commerce  will   be  sufficient  to   keep  the 


states  straight.  Therefore  it  is  that  I 
think  it  would  be  a  mistake  to  insert  words 
about  the  Inter- State  Commission  in  this 
particular  amendment.  We  should  leave 
matters  of  this  kind  to  the  discretion  of 
the  state  Parliament,  always  recollecting 
that  over  the  state  Parliament  hangs  the 
sword  of  Damocles  in  the  shape  of  the 
High  Court,  and  that,  should  it  infringe 
on  the  powers  committed  to  the  Common- 
wealth by  the  Constitution,  it  will  cer- 
tainly be  checked.  I  think  the  matter 
should  be  looked  on  in  this  logical  spirit. 
It  is  not  a  matter  affecting  one  state 
against  any  other.  It  would  be  better  not 
to  make  any  limitation  of  this  sort  in  this 
clause,  but  to  put  the  clause  providing  for 
the  establishment  of  an  Inter-State  Com- 
mission in  such  wide  language  as  will 
enable  that  commission  to  have  jurisdic- 
tion over  all  such  subjects  ;  and  then  the 
object  we  have  in  view  will  be  attained 
without  trouble  to  any  of  us. 

Mr.  REID  (New  South  Wales).— I  wish 
to  ask  you,  sir,  if  the  amendment  of  Mr. 
Grant  is  relevant  to  this  particular  clause1? 
It  puzzles  me  rather  if  it  is.  The  general 
words  are  words  restraining  the  Common- 
wealth from  giving  preferences  to  one 
state  over  another. 

The  CHAIRMAN.— That  is  why  I  sug- 
gested just  now  that  this  amendment 
should  be  withdrawn,  that  the  clause  as 
proposed  by  Mr.  Barton  should  be  in- 
serted, and  that  afterwards  Mr.  Grant 
should  move  his  amendment  as  a  new- 
clause. 

Mr.  REID.— I  think  that  would  be 
generally  convenient,  because  the  twro 
things  do  not  connect.  The  general  words 
restraining  the  Commonwealth  from  giving 
preferences  do  not  fit  with  Mr.  Grant's 
amendment,  which  deals  with  the  matter 
from  quite  another  point  of  view — which 
deals  with  the  jurisdiction  of  the  Common- 
wealth over  things  done  by  the  states.  A 
restraining  power  in  the  Commonwealth 
to  prevent  certain  things  from  being  done 
by  the  states  is  a  different  class  of  subject 
altogether. 
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The  CHAIRMAN.— It  will  not  take  a 
minute  to  do  as  I  suggest.  I  suggested, 
some  four  hours  ago,  that  it  should  be 
done. 

Sir  George  Turner. — The  proposal, 
then,  was  that  this  should  be  postponed 
until  Monday. 

The  CHAIRMAN.— No;  till  we  met 
again. 

Mr.  Higgins. — Hanging  it  on  to  Sir 
George  Turner's  amendment. 

The  CHAIRMAN.— You  cannot  go 
back. 

Mr.  REID. — We  cannot,  unfortunately, 
do  that.  I  have  an  amendment  to  pro- 
pose which  I  believe,  from  inquiries  I  have 
made,  will  meet  with  general  acceptance, 
and  will  help  us  very  much  in  New  South 
Wales  in  connexion  with  this  matter.  But 
those  of  my  friends  from  Victoria  who 
wish  to  vote  with  me  on  it  ask  me  to 
move  that  it  be  inserted  next  to  the  words 
which  Sir  George  Turner  has  put  in  the 
Bill.  If  the  suggestion  of  the  Chairman 
is  adopted,  Mr.  Grant  is  quite  agreeable, 
in  view  of  the  facts  I  have  mentioned  to 
him,  to  withdraw  his  amendment  for  a 
moment  until  my  amendment  can  be 
voted  on,  and  then  he  will  propose  his 
amendment,  because  mine  does  not  touch 
his. 

Mr.  Barton. — Yours  cannot  be  voted 
on  at  the  present  stage. 

Mr.  REID. — With  consent  it  can. 
Mr.  Barton. — Not  even  with  consent. 
Mr.  REID. — I  can  move  it  as  a  new 
clause. 

The  CHAIRMAN.— It  can  be  put  in  as 
a  new  clause. 

Mr.  REID. — I  will  move  my  amend- 
ment here  on  the  understanding  that 
afterwards  it  will  be  added  to  Sir  George 
Turner's  clause,  because  the  concession 
which  has  been  extended  to  Mr.  Grant 
should  certainly  be  extended  to  me.  Mr. 
Grant,  in  view  of  the  request  of  my 
Victorian  friends  that  my  amendment 
should  follow  Sir  George  Turner's  clause, 
has  very  courteously  consented  to  allow 
his  amendment  to  stand  aside  for  a 
[Mr.  Jteid. 


moment,  as  mine  does  not  conflict  with 
his. 

Mr.  Barton. — It  looks  as  if  your  pro- 
posal wmild  be  rather  better  if  it  came 
next  to  Mr.  Grant's  amendment  than  next 
to  any  other  clause. 

Mr.  REID. — I  am  quite  agreeable  to 
take  that  course,  except  that  my  friends 
from  Victoria  are  willing  to  accept  my 
amendment  if  it  is  put  next  to  Sir  George 
Turner's  clause,  and  they  are  not  willing 
to  accept  it  if  it  is  put  next  to  Mr.  Grant's 
amendment.  I  am  only  anxious  to  get 
my  words  in,  and  afterwards  the  thing  can 
be  put  in  a  harmonious  shape. 

Mr.  Higgins. — Tell  us  what  are  the 
words  of  your  amendment. 

Mr.  REID.— It  does  not  affect  Mr. 
Grant's  amendment;  it  is  an  equitable 
recognition,  which  I  think  most  honorable 
members  are  agreeable  should  bo  in  the 
minds  of  any  authority  which  determines 
this  conflcting  question  : — - 

Due  consideration  shall  be  given  to  the  finan- 
cial responsihilities  incurred  in  connexion  with 
the  construction  and  working  expenses  of  state 
railways. 

That  is  a  matter  of  equity. 

Mr.  Howe. — That  is  an  instruction  to 
the  Inter-State  Commission. 

Mr.  REID. — To  meet  the  views  of  my 
friends,  I  wish  to  put  my  amendment  next 
to  Sir  George  Turner's,  and  it  will  follow 
then  in  the  parliamentary  .clause,  but 
still,  if  the  Parliament  will  have  to  be 
guided  by  this  provision,  clearly  any  other 
authority  which  deals  with  the  matter 
will  have  to  be  guided,  too.  And  it  will 
be  a  matter  of  drafting  to  put  it  so.  For 
instance,  if  we  appoint  an  Inter-State 
Commission,  clearly  they  will  have  to  be 
guided  by  the  same  consideration,  so  that 
it  will  not  be  hostile  in  any  sense  to  that 
clause.  With  consent,  and  on  the  under- 
standing that  the  thing  is  put  right  after- 
wards in  the  Bill,  I  would  ask  my  honor- 
able friend  (Mr.  Grant)  to  withdraw  his 
amendment  for  the  present. 
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The  CHAIRMAN.— Sir  George  Turner's 
amendment  is  the  first  amendment  to  be 
withdrawn. 

Mr.  REID. — Perhaps  Sir  George  Turner 
will  withdraw  his  amendment  to  enable 
Mr.  Grant  to  withdraw  his  amendment. 

Mr.  BARTON  (New  South  Wales).— 
May  I  make  a  suggestion  before  the  right 
honorable  member  does  that?  It  seems 
to  me  that  a  difficulty  may  arise.  Although 
the  Right  Hon.  Mr.  Reid's  amendment  is 
not  put  as  a  proviso,  it  really  affects  prin- 
cipally the  amendment  proposed  by  the 
Hon.  Mr.  Grant.  Mr.  Grant's  amendment 
is  to  protect  the  imposition  of  railway 
rates  by  any  state,  so  far  as  they  may  be 
necessary  for  the  development  of  its  terri- 
tory, and  so  long  as  they  may  apply 
equally  to  goods  from  other  states.  That 
is  the  English  of  it,  and  Mr.  Reid's  amend- 
ment should  come  in  there,  because  it  is 
intimately  allied  with  that  protection. 

Mr.  Symon. — Why  not  add  it  to  Mr. 
Grant's  amendment  ? 

Mr.  BARTON.— There  is  an  intimate 
alliance  between  the  two  amendments. 
The  one  thing  really  hangs  to  a  large 
extent  upon  the  other.  The  question  of 
the  legality  of  the  imposition  of  a  rate  is, 
according  to  Mr.  Grant's  amendment,  to 
be  decided  in  favour  of  the  state  if  it  is  a 
development  rate,  and  it  applies  equally  to 
goods  coming  from  other  states.  Then  it 
is  most  natural  that  due  consideration 
should  be  given  to  the  fact  that  the 
state  has  incurred  financial  responsibilities 
in  connexion  with  the  construction  and 
working  of  state  railways.  It  would,  for 
these  reasons,  be  better  to  take  the  two 
proposals  together.  Mr.  Reid's  amend- 
ment cannot  be  taken  at  the  present 
stage  unless  we  report  progress,  and  go 
through  the  laboured  form  of  giving  a 
fresh  instruction  to  the  committee.  It 
could,  however,  be  added  to  Mr.  Grant's 
amendment. 

Mr.  Isaacs.— If  Mr.  Grant  would  with- 
draw his  amendment  there  would  be  no 
difficulty. 
[95] 


Mr.  BARTON.— There  is  a  difficulty. 
Mr.  Reid's  amendment  cannot  be  con- 
sidered now  because  he  wishes  to  append 
it  to  the  new  clause  inserted  on  the  motioD 
of  Sir  George  Turner. 

Sir  George  Turner. — He  could  append 
it  to  your  clause,  on  the  understanding 
that  it  should  be  transposed  afterwards. 

Mr.  BARTON.  — I  expected  to  hear 
that  interjection.  But  the  two  proposals 
have  nothing  to  do  with  each  other.  The 
one  is  a  prohibition  to  the  Commonwealth 
against  preferences,  and  the  other  is  an 
enactment  that  the  state  shall  have  due 
consideration  in  respect  of  its  financial 
responsibilities.  There  is  a  way  out  of 
the  difficulty.  Mr.  Reid's  amendment  can 
be  put  as  an  addendum  to  Mr.  Grant's, 
and  that  is  obviously  the  proper  course  to 
pursue.  We  can  decide  afterwards 
whether  we  will  pass  the  whole  provision 
as  it  will  then  stand.  There  is  no  limit  to 
the  power  of  the  committee  in  the  matter. 
If  it  is  inserted  as  an  amendment  to 
the  original  clause  there  does  not  seem 
to  be  any  ground  for  it  to  stand  on.  It 
would,  therefore,  have  to  be  put  as 
a  new  clause,  and  to  come  in  at  the 
new  clause  stage,  which  Mr.  Reid  does 
not  want. 

The  CHAIRMAN.— I  would  point  out 
that  we  are  proposing  to  take  all  the  new 
financial  clauses  now. 

Mr.  BARTON.  — Then  I  understand 
that,  independently  of  Mr.  Grant's  amend- 
ment, Mr.  Reid's  amendment  can  be  taken 
by-and-by  as  a  new  clause  1 

The  CHAIRMAN.— Yes. 

Mr.  BARTON.— There  can  be  no  objec- 
tion to  that.  In  the  meantime,  it  seems 
obvious  that  Mr.  Grant's  amendment  will 
either  have  to  be  put  or  to  be  withdrawn. 

Mr.  Reid. — Then  Mr.  Grant's  amend- 
ment need  not  be  withdrawn.  I  will 
move  mine  as  a  new  clause  after  Mr. 
Grant's  is  dealt  with. 

Sir  JOHN  DOWNER  (South  Australia). 
— It  appears  to  me  that  the  proper  thing 
to  do  is  to  ask  Mr.  Grant  to  withdraw  his 
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amendment  at  present,  and  for  Mr.  Reid 
to  move  his. 

Mr.  Isaacs. — You  mean  that  Mr.  Grant's 
amendment  should  be  withdrawn  tem- 
porarily ? 

Sir  JOHN  DOWNER.— Yes. 

Mr.  Barton. — We  have  had  the  debate 
on  Mr.  Grant's  amendment,  and  therefore 
we  had  better  deal  with  it. 

Mr.  Higgins. — Yes,  or  we  shall  have 
the  debate  over  again. 

Sir  JOHN  DOWNER.— As  far  as  this 
matter  is  concerned,  it  is  in  the  interests 
of  the  Convention  that  Mr.  Reid's  proposal 
should  be  considered  first.  It  may  be  un- 
necessary to  consider  Mr.  Grant's  amend- 
ment if  we  carry  Mr.  Reid's.  In  that  event, 
nothing  more  may  be  required.  I  have 
been  under  the  impression,  from  conversa- 
tions I  have  had  with  the  honorable  gentle- 
men interested  in  that  amendment,  that 
they  intended  it  to  be  tacked  on  to  Sir 
George  Turner's  amendment,  and  that 
nothing  else  should  be  added.  With  that 
view  I  cordially  agree.  Speaking  for 
myself,  desiring  to  keep  my  mind  clear, 
and  not  to  mix  up  the  different  amend- 
ments, and  looking  on  the  proposal  of  the 
Premier  of  New  South  Wales  as,  perhaps, 
a  way  out  of  all  our  troubles,  although  it 
will  make  very  little  difference  in  the 
whole  concern,  in  my  opinion,  I  hope  that 
the  arrangement  that  was  made  between 
Mr.  Reid  and  Mr.  Grant  will  be  adhered 
to.  Mr.  Grant  wishes  to  withdraw  his 
amendment,  and  I  trust  that  he  will  be 
permitted  to  do  so  temporarily,  to  allow 
Mr.  Reid's  to  be  moved. 

Mr.  Reid. — Oh,  you  have  now  told  Mr. 
Grant  he  may  prejudice  himself  by  taking 
that  course. 

Mr.  Barton. — You  have  simply  put 
him  on  the  shelf. 

Mr.  Reid. — You  have  said  enough  to 
put  him  on  his  guard. 

Sir  JOHN  DOWNER.— I  did  not  mean 
to  say  anything  in  the  way  of  imputation. 

Mr.  Reid. — It  is  not  an  imputation ;  it 
is  a  credit. 

[Sir  John  Downer. 


Sir  JOHN  DOWNER.— I  do  not  think 
it  will  alter  the  point  of  view  of  Mr  Grant 
at  all.  You  ask  him  to  withdraw  his 
amendment,  and  from  my  point  of  view 
it  would  be  more  convenient  if  that  course 
was  adopted,  and  Mr.  Reid  moved  his 
amendment  first. 

The  CHAIRMAN.— If  the  amendments 
are  withdrawn  by  consent,  and  Mr. 
Barton's  clause,  as  originally  proposed,  is 
inserted,  I  call  on  Mr.  O'Connor  to  move 
his  amendment,  if  he  wishes.  I  shall  then 
call  on  Mr.  Grant  to  move  his  amendment 
as  a  new  clause,  if  he  wishes,  and  on  Sir 
George  Turner  to  move  his  amendment  to 
it,  if  he  wishes,  so  that  we  shall  have  got 
rid  of  the  difficulty  of  tacking  on  to  Mr. 
Barton's  new  clause  provisions  which  do 
not  relate  to  it. 

Sir  GEORGE  TURNER  (Victoria).— 
To  facilitate  the  proper  carrying  out  of 
our  work,  I  beg  to  withdraw  my  amend- 
ment. 

Sir  George  Turner's  amendment  was 
withdrawn. 

Mr.  GRANT  (Tasmania).— And  I  beg 
to  withdraw  my  amendment. 

Mr.  Grant's  amendment  was  with- 
drawn. 

Mr.  O'CONNOR  (New  South  Wales).— 
I  also  beg  to  withdraw  my  amendment. 

Mr.  O'Connor's  amendment  was  with- 
drawn. 

New  clause  95a  was  agreed  to. 

Mr.  O'CONNOR.— I  do  not  intend  to 
move  my  amendment. 

Mr.  GRANT  (Tasmania).  —  I  beg  to 
move — 

Nothing  in  this  Constitution  shall  prevent  the 
imposition  of  such  railway  rates  by  any  state  as 
may  be  necessary  for  the  development  of  its 
territory  if  such  rates  apply  equally  to  goods 
from  other  states. 

I  would  have  preferred  that  my  clause  had 
been  taken  as  part  of  Sir  George  Turner's 
new  clause,  because  it  is  not  com- 
plete unless  it  is  read  in  connexion 
with  that  new  clause.  Notwithstand- 
ing the  torrent  of  eloquence  we  have 
heard  on  this    subject,    the   proposal   is 
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simple  and  practical,  and  may  be  explained 
in  a  few  words.  We  have  had  a  great 
deal  of  legal  acumen  displayed  in  discuss- 
ing the  clause,  but  it  has  had  the  effect 
of  hiding  the  principle  involved,  and  of 
clouding  the  question  rather  than  eluci- 
dating it.  I  take  it  that  the  words  of  Sir 
George  Turner's  clause  give  absolute  con- 
trol over  the  railways  to  the  Federal  Par- 
liament ;  it  is,  in  fact,  a  federation  of  the 
railways  as  regards  their  management. 

Mr.  Isaacs. — If  you  do  not  spoil  it  by 
any  other  amendment. 

Mr.  GRANT.— We  are  asked  by  Sir 
George  Turner's  clause  to  bring  the 
management  of  the  railways  under  the 
purview  of  the  Federal  Parliament. 
One  of  the  first  proceedings  of  that 
Parliament  will  be  to  make  laws  to 
provide  for  the  regulation  of  the  railways 
in  all  matters  relating  to  the  traffic,  and 
to  provide  against  the  preferential  and 
differential  rates  of  which  we  have  heard 
so  much.  If  I  am  right  in  assuming  that 
the  Federal  Parliament  is  to  be  all-power- 
ful in  the  matter,  the  question  is  whether 
that  Parliament  would  give  full  and 
proper  attention  to  the  wants  and  neces- 
sities of  each  individual  state.  Thinking 
that  it  would  not,  believing  that  a  state 
should  certainly  be  able  to  look  after 
its  own  affairs,  to  some  extent  at  least, 
I  have  taken  the  liberty  of  proposing 
the  words  which  are  in  my  motion. 
If  these  words  are  taken  with  Sir  George 
Turner's  clause,  I  think  it  follows  that  a 
state  would  only  make  laws  relating  to  its 
local  traffic  after  the  Federal  Parliament 
had  made  general  laws  applying  to  all  the 
states.  Therefore,  I  do  not  think  there 
would  be  the  difficulty  which  has  been 
pointed  out  by  preceding  speakers,  or 
that  a  state  would  be  liable  to  have  its 
laws  which  were  passed  for  the  regulation 
of  local  traffic  interfered  with  by  the 
Federal  Parliament.  A  state  would  be 
careful  enough  in  framing  rates  to  have 
regard  to  the  law  already  imposed  by  the 
Federal  Parliament,  and  consequently  it 
would  exercise  its  discretion  under  the  law 


in  giving  to  the  citizens  of  the  state  all 
the  advantages  which  its  Government  de- 
sired for  the  development  of  the  re- 
sources of  the  state.  That,  I  think,  is 
the  legal  position  of  the  matter.  It 
has  been  amplified  and  explained  in 
various  ways,  but  it  may  be  put  shortly 
in  this  way :  That  the  Federal  Parliament 
will,  under  Sir  George  Turner's  clause, 
first  frame  laws  and  regulations  to  apply 
to  all  the  states,  and,  subject  to  these 
laws  and  regulations,  each  state  will 
have  liberty  to  frame  its  own  Tariff 
for  the  benefit  of  its  own  citizens,  and 
the  development  of  its  resources.  An 
attempt  has  been  made  to  introduce 
into  this  clause  the  matter  of  an  Inter- 
State  Commission.  But  at  present  we 
have  not  decided  that  we  will  have  such  a 
commission,  and,  for  my  own  part,  I  see 
no  reason  for  it.  It  would  be  far  better 
to  leave  to  the  Federal  Parliament  the 
constitution  of  an  Inter-State  Commission, 
should  that  Parliament  deem  such  a  body 
advisable  or  necessary.  There  is  no  need 
for  us  to  trouble  ourselves  about  the  es- 
tablishment of  an  Inter-State  Commission, 
when  it  is  by  no  means  certain  the  services 
of  such  a  commission  would  be  required. 
At  any  rate,  in  regard  to  the  subject- 
matter  of  the  present  discussion,  I  see  no 
opportunity  for  the  intervention  of  an 
Inter-State  Commission,  nor  do  I  see  any 
necessity  for  the  intervention  of  the  Fede- 
ral Parliament.  Having  once  constructed 
a  code  of  laws  applicable  to  all  the  states, 
the  remedy  for  any  breach  of  those  laws 
would  necessarily  be  an  application  to 
the  High  Court,  as  has  been  so  much 
better  shown  by  previous  speakers.  The 
application  would  be  a  very  simple  one. 
The  High  Court  would  not  have  to  decide 
upon  any  complicated  set  of  circum- 
stances or  on  the  general  policy  of  railway 
administration,  but  it  would  have  to  de- 
cide whether  a  state  had  infringed  the 
law  made  by  the  Federal  Parliament.  I 
do  not  agree  with  the  amendment  pro- 
posed by  Mr.  Reid,  and  therefore  I  was 
rather  reluctant  to  havre  my  amendment 
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interfered  with.  I  consider  that  the 
amendment  proposed  on  Sir  George 
Turner's  amendment  now  passed  should 
be  an  integral  part  of  the  new  clause. 

Sir  GEORGE  TURNER  (Victoria).— I 
regret  very  much  that  my  honorable  friend 
has  thought  fit  to  press  his  amendment 
on  now.  I  would  be  very  glad  if  he  would 
allow  it  to  remain  in  abeyance  until  we 
have  endeavoured  to  settle  the  difficulty 
in  another  form,  which  will,  I  believe,  be 
satisfactory  to  all  the  members  of  the 
Convention.  It  appears  to  me  absurd  to 
say  that  nothing  in  the  Constitution  shall 
prevent  a  state  imposing  any  rate,  subject 
to  the  controlling  power  of  the  Federal 
Parliament,  under  the  two  clauses  in  re- 
gard to  trade  and  commerce  and  freedom 
of  trade. 

Mr.  Barton. — You  think  that  the  trade 
and  commerce  clause  and  the  freedom  of 
trade  clause  are  sufficient. 

Sir  GEORGE  TURNER.— Perhaps  that 
is  just  a  little  too  far.  I  think  Mr.  Barton 
will  tell  us  that  that  is  wholly  unneces- 
sary from  one  point  of  view.  In  another 
view,  if  there  is  to  be  a  restriction  on  what 
we  carried  yesterday,  then,  I  say,  it  is 
improper.  Unless  the  words  which  I 
have  moved,  and  which  I  am  reluc- 
tantly compelled  to  move  again,  be 
added,  I  will  certainly  be  compelled  to 
vote  against  the  amendment  altogether. 
Mr.  Barton  seems  to  think  we  ought  to 
give  some  power  to  the  state  to  do  every- 
thing ;  but  I  do  not  think  we  are  likely  to 
allow  the  Parliament  of  any  state  to  impose 
those  rates.  I  regret  that  my  honorable 
friend  has  thought  wise  to  press  his  amend- 
ment, because  I  believed  we  had  arrived  at 
a  stage  when  the  matter  would  probably 
be  settled  satisfactorily  to  everybody  in  a 
way  that  we  could  say  was  honorable  to  all. 
I  am  afraid  that  the  way  in  which  we 
shall  have  to  vote  now  will  probably  in- 
jure what  many  of  us  have,  during  the 
last  two  or  three  hours,  been  desirous  of 
carrying.  I  should  be  glad  if  my  honor- 
able friend  would  withdraw  this  until  we 
had  dealt  with  the  other  matter  in  a  way 
[Mr.  Grant.  \ 


which  will  satisfy  all  of  us.    If  not,  I  beg 
to  move — 

That  after  "may"  (line  3)  the  words  "in 
the  opinion  of  the  Parliament  "  be  inserted. 

Mr.  HOLDER  (South  Australia).— I 
am  reluctant  to  do  anything  against  the 
wishes  of  the  Premier  of  Victoria,  but  I 
see  no  other  way  of  getting  a  vote  upon 
the  question.     I,  therefore,  beg  to  move — 

That  the  amendment  be  amended  by  the 
omission  of  the  word  "Parliament,"  and  the 
insertion  of  the  words  "Inter-State  Commis- 
sion." 

Mr.  KINGSTON  (South  Australia).— 
Will  there  be  any  objection,  as  a  matter 
of  form,  to  putting  the  amendment  as  far 
as  the  words,  "  but  in  the  opinion  of,"  so 
that  those  who  desire  to  see  this  matter 
left  to  the  decision  of  either  the  Federal 
Parliament  or  the  Inter-State  Commission 
may  have  an  opportunity  of  voting  for 
the  insertion  of  these  words  1  When  we 
have  dealt  with  them  we  can  go  on  to  con- 
sider whether  we  can  insert  the  word 
11  Parliament  "  or  the  words  "  Inter-State 
Commission." 

Mr.  BARTON  (New  South  Wales).— 
Would  not  that  put  us  in  this  position  : 
That  the  words  "  in  the  opinion  of " 
might  be  inserted  in  the  new  clause,  so 
that  it  would  be  necessary  that  this  matter 
should  be  decided  according  to  the  opinion 
of  some  authority,  while  the  committee 
might  determine  that  neither  "Parlia- 
ment "  nor  "  an  Inter-State  Commission  " 
should  be  the  authority?  The  question 
put  from  the  Chair  will  be  "That  the  words 
proposed  by  the  right  honorable  member 
(Sir  George  Turner)  stand  part  of  the 
proposed  amendment."  If  that  is  resolved 
in  the  negative,  the  question  will  be  "That 
the  words  proposed  by  the  honorable  and 
learned  member  (Mr.  Holder)  to  be  inserted 
be  so  inserted." 

The  CHAIRMAN.— I  will  put  on  one 
side,  for  the  present,  the  proposed  new 
clause.  The  words  we  are  now  consider- 
ing are  "in  the  opinion  of  Parliament." 
An  amendment  has  been  moved  to  strike 
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out  "  Parliament  "  and  to  insert  "  Inter- 
state Commission."  If  that  amendment 
is  carried,  I  shall  have  to  put  the  question 
"  That  the  words  '  in  the  opinion  of  the 
Inter-State  Commission  '  be  inserted." 

Mr.  BARTON.— Do  you  intend,  sir,  to 
put  the  whole  form  of  words  "in  the 
opinion  of  "  each  time  1 

The  CHAIRMAN. -Yes. 

Mr.  BARTON.— If  you  do  that,  there 
will  be  no  objection. 

The  CHAIRMAN.— I  will  put  the  ques- 
tion— "  That  the  words  ■  in  the  opinion  of 
Parliament '  be  inserted."  If  that  is  nega- 
tived I  will  put  the  question — "That  the 
words  '  in  the  opinion  of  the  Inter-State 
Commission  '  be  inserted." 

Sir  GEORGE  TURNER  (Victoria).— I 
shall  object  to  that.  There  are  a  large 
number  of  honorable  members  who  believe 
that  this  matter  should  be  subject  to  the 
opinion  of  either  the  Parliament  or  the 
Inter-State  Commission;  but  the  effect  of 
putting  the  amendments  in  the  way  you 
have  stated,  sir,  will  be  to  divide  the 
forces,  and,  perhaps,  to  beat  us. 

Mr.  REID  (New  South  Wales).— The 
right  honorable  member's  observation  has 
no  point,  because  if  the  words  "in  the 
opinion  of "  be  carried,  but  neither  the 
word  "  Parliament "  nor  the  words  "  Inter- 
State  Commission"  inserted,  the  result 
will  be  worthless.  The  insertion  of  the 
words  "  in  the  opinion  of  "  will  not  help 
you  ;  they  will  be  a  mere  thread  of  old 
rope. 

Mr.  BARTON  (New  South  Wales).— I 
will  ask  you,  Mr.  Chairman,  to  put  the 
amendments  in  the  manner  to  which  we 
are  most  accustomed.  It  will  then  be 
proposed  that  the  word  "  Parliament  "  be 
struck  out  of  the  amendment,  and  the 
words  "Inter-State  Commission"  inserted. 
If  the  word  "  Parliament  "  is  struck  out,  a 
vote  will  be  taken  on  the  question  of  the 
insertion  of  the  words  "  Inter-State  Com- 
mission." Then  the  question  will  be  put 
"  That  the  amendment  be  inserted  in  the 
clause,"  which  will  give  full  opportunity 


for  the  expression  of  opinion.  I  think 
that  this  course  should  be  adopted,  be- 
cause I  heard  the  word  "  jockeying  "  used 
just  now,  and  I  believe  that  it  will 
avoid  any  suspicion  of  what  is  known  aa 
"jockeying." 

Sir  GEORGE  TURNER  (Victoria).— 
May  I  be  allowed  to  make  another  sug- 
gestion, which  I  think  will  meet  the  diffi- 
culty? I  have  proposed  the  insertion  of 
the  words  "  in  the  opinion  of  the  Parlia- 
ment." It  is  quite  competent  for  Mr. 
Holder  to  move  the  insertion  before  the 
word  "  Parliament "  of  the  words  "  Inter- 
State  Commission,"  and  then,  if  that  were 
agreed  to,  it  would  follow  that  the  word 
"  Parliament"  would  be  struck  out.  If, 
however,  that  were  not  agreed  to,  all  who 
desired  to  do  so  would  be  at  liberty  to 
vote  for  the  word  "  Parliament." 

Mr.  BARTON  (New  South  Wales).— I 
have  not  the  least  objection  to  that  course 
being  pursued. 

The  CHAIRMAN.— I  must  put  the 
matter  in  the  proper  technical  manner. 
Mr.  Holder  has  moved  to  strike  out  the 
word  "  Parliament,"  with  the  view  of  in- 
serting the  words  "  Inter-State  Commis- 
sion." 

Mr.  HOLDER  (South  Australia).— I 
am  quite  willing  to  adopt  the  course 
suggested  by  Sir  George  Turner.  I  there- 
fore beg  leave  to  withdraw  my  amend- 
ment. 

Air.  Holder's  amendment  to  strike  out 
the  word  "  Parliament "  was  withdrawn. 

Mr.  HOLDER  (South  Australia).— I 
now  beg  to  move — 

That  the  words  "Inter-State  Commission  " 
be  inserted  before  the  word  "  Parliament." 

The  amendment  was  agreed  to  without 
a  division. 

The  amendment  to  strike  out  the  word 
"  Parliament "  was  agreed  to. 

The  amendment  to  insert,  after  the 
word  "may,"  the  words  "  in  the  opinion  of 
the  Inter-State  Commission,"  was  agreed 
to. 
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The  CHAIRMAN.— It  is  proposed  to 
insert  the  following  new  clause,  as  amended, 
in  the  Bill  :— 

Nothing  in  this  Constitution  shall  prevent 
the  imposition  of  such  railway  rates  by  any 
state  as  may,  in  the  opinion  of  the  Inter-State 
Commission,  be  necessary  for  the  development 
of  its  territory,  if  such  rates  apply  equally  to 
goods  from  other  states. 

Question— That  the  clause  as  amended 
be  agreed  to — put. 

The  committee  divided — 

Ayes       ...  ...  •••     22 

Noes       21 


Majority  for  the  clause 

Ayes. 

Abbott,  Sir  J.  P. 

Lewis,  K  E. 

Barton,  E. 

McMillan,  W. 

Briggs,  H. 

Moore,  W. 

Brown,  N.  J. 

O'Connor,  R.  E. 

Brunker,  J.  N. 

Reid,  G.  H. 

Carruthers,  J.  H. 

Solomon,  V.  L. 

Clarke,  M.  J. 

Symon,  J.  H. 

Dobson,  H. 

Venn,  H.  W. 

Glynn,  P.  M. 

Walker,  J.  T. 

Higgins,  H.  B. 

Holder,  F.  W. 

Teller. 

Howe,  J.  H. 

Grant,  C.  H. 

Noes. 

Berry,  Sir  G. 

Henning,  A.  H. 

Braddon,  Sir  E.  N. 

C.    Henry,  J. 

Cockburn,  Dr.  J.  A 

Kingston,  C.  C. 

Crowder,  F.  T. 

Lee  Steere,  Sir  J.  G. 

Deakin,  A. 

Peacock,  A.  J. 

Douglas,  A. 

Quick,  Dr.  J. 

Downer,  Sir  J.  W. 

Trenwith,  W.  A. 

Forrest,  Sir  J. 

Turner,  Sir  G. 

Fraser,  S. 

Zeal,  Sir  W.  A. 

Gordon,  J.  H. 

Teller. 

Hackett,  J.  W. 

Isaacs,  I.  A. 

Pair. 

Aye. 

No. 

Lyne,  W.  J. 

Hassell,  A.  Y. 

Question  so  resolved  in  the  affirmative. 

Mr.  REID  (New  South  Wales).— I  beg 

now  to  propose  the  following  new  clause,  to 

follow  the  clause  which  has  been  inserted 

on  the  motion  of  Mr.  Grant : — 

In  dealing  with  questions  affecting  railway 
rates,  due  consideration  shall  be  given  to  the 
financial  responsibility  incurred  in  connexion 
with  the  construction  and  working  expenses  of 
state  railways. 

Sir  GEORGE  TURNER  (Victoria).— 
This  is  hardly  what  I  agreed  to,  and  I  am 


not  going  to  vote  for  it.  Wliat  I  said  was 
that  I  would  vote  for  the  insertion  of  the 
words  commencing  with  "  Due  considera- 
tion," on  the  distinct  understanding  that 
those  words  should  form  part  of  the  clause 
which  we  carried  yesterday.  I  did  that 
because  I  did  not  want  to  have  any  doubt 
in  my  mind  as  to  whether  the  insertion  of 
these  words  would  give  the  High  Court  of 
the  Commonwealth  power  to  interfere  with 
anything  done  by  Parliament.  This  clause 
contains  words  that  I  strongly  object  to — 
the  words  "In  dealing  with  questions  affect- 
ing railway  rates."  If  it  is  inserted  as  a  new 
clause  it  will  give  to  the  High  Court  the 
very  power  that  I  and  many  others  have 
been  strenuously  fighting  against,  and 
unless  the  words  are  withdrawn — and  I 
will  not  move  an  amendment — I  will  vote 
against  the  clause. 

Mr.  Barton. — Do  you  wish  it  to  read 
"  Due  consideration  shall  be  given  by  the 
Parliament"? 

Sir  GEORGE  TURNER.— No,  I  have 
not  insisted  on  Parliament  being  men- 
tioned. I  wanted  the  amendment  to 
read — "  Due  consideration  shall  be  given," 
and  to  have  it  added  to  my  amendment, 
because  it  would  then  mean  due  consider- 
ation by  the  Parliament.  The  insertion  of 
the  words  "  by  the  Parliament "  in  this 
particular  clause  might  appear  to  be  in- 
vidious, and  I  do  not  insist  on  them.  I 
must,  however,  ask  my  right  honorable 
friend  to  withdraw  the  first  words  of  the 
clause.  I  am  quite  willing  to  have  the 
remaining  wrords  added  to  the  clause  that 
was  carried  yesterday. 

Mr.  BARTON  (New  South  Wales).— I 
would  ask  the  right  honorable  member 
whether  his  objection  is  that  the  words 
"by  the  Parliament"  are  not  inserted, 
and  whether  it  is  his  intention  to  support 
this  proposal  on  condition  that  in  the  re- 
drafting of  the  Bill  it  is  made  a  part  of 
his  own  clause  1 

Sir  GEORGE  TURNER. —I  do  not 
ask  to  have  the  words  "  by  the  Parlia- 
ment "  inserted,  because  they  are  some- 
what objectionable. 
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Mr.  Barton. — You  did  not  say  so 
yesterday. 

Sir  GEORGE  TURNER.— I  do  not  say 
so  now.  They  are  not  objectionable  to 
me,  but  they  were  objectionable  to  my 
right  honorable  friend.  I  desire  that  the 
clause  shall  commence  with  the  words 
"Due  consideration,"  and  it  is  an  hon- 
orable understanding  among  ourselves, 
which  I  have  no  doubt  will  be  carried  out, 
that  the  Drafting  Committee  will  add 
them  to  the  amendment  we  carried  yester- 
day when  dealing  with  the  Bill  at  another 
stage. 

Mr.  REID  (New  South  Wales).— My 
right  honorable  friend  is  perfectly  cor- 
rect. That  was  the  agreement  we 
arrived  at.  But,  unfortunately,  from 
the  force  of  circumstances,  it  was  im- 
possible to  carry  out  a  condition  prece- 
dent, which  was  that  I  should  get  my 
proposal  added  on  to  the  right  honorable 
member's  new  clause.  I  have  added  the 
words  to  which  he  objects  simply  because 
I  am  now  moving  a  new  clause  instead  of 
an  addendum  to  a  clause  already  in  the 
Bill.  I  am  perfectly  willing  to  withdraw 
all  the  words  down  to  "  due."  I  simply  in- 
serted them  to  indicate  what  was  meant. 
But  I  am  perfectly  willing  to  withdraw  all 
the  words  before  the  word  "due,"  with 
the  consent  of  the  Convention.  As  my 
right  honorable  friend  objects  to  them  I 
cheerfully  withdraw  them,  and  leave  my 
amendment  in  the  form  in  which  my  right 
honorable  friend  approves  of  it. 

Mr.  BARTON  (New  South  Wales).— 
As  a  member  of  the  Drafting  Committee, 
I  may  say  that  as  it  appears  to  be  the 
desire  of  the  committee  that  this  new 
clause,  if  passed,  should  be  attached  to 
Sir  George  Turner's  clause  as  an  ad- 
ditional proviso,  I  have  only  to  know  it, 
and  that  will  be  carried  out  by  the  Draft- 
ing Committee. 

Mr.  GORDON  (South  Australia).— I 
think  this  amendment  should  be  printed. 

Mr.  Reid. — It  is  a  simple  thing. 

Mr.  GORDON.— It  is  anything  but  a 
simple  thing. 


Mr.  Reid. — Wo  could  finish  it  in  a 
minute  o*  two. 

Mr.  GOl'DoX.— If  such  a  nebulous 
thing  is  to  be  attached  to  the  clause,  we 
ought  to  have  an  opportunity  of  consider- 
ing it.     What  authority  is  to  enforce  it  % 

Mr.  Svmmx. — An  Act  of  Parliament. 
It  is  to  be  tacked  on  to  Sir  George 
Turner's  clause. 

Mr.  GORDON.— If  Parliament  does  not 
enforce  it,  what  is  to  be  done  1  The  whole 
thing  is  too  nebulous  and  too  uncertain. 

The  CHAIRMAN.  —  The  question  is 
that  Mr.  Reid  have  leave  to  amend  the 
proposed  new  clause.  Leave  being  given, 
I  will  put  the  clause  in  its  amended  form. 

Mr.  KINGSTON  (South  Australia).— I 
fully  agree  with  the  remarks  of  my  honor- 
able colleague  (Mr.  Gordon).  We  are  now 
having  a  clause  introduced  without  the 
slightest  opportunity  for  its  consideration. 

Mr.  Reid. — I  submitted  it  to  you  about 
an  hour  ago. 

Mr.  KINGSTON.— And  I  told  the 
honorable  gentleman  I  did  not  like  it. 

Mr.  Reid. — And  this  is  how  you  are 
showing  it  ? 

Mr.  KINGSTON.— I  will  give  my  hon- 
orable friend  some  of  the  reasons  which 
induced  me  to  come  to  the  conclusion  that 
it  ought  not  to  be  accepted.  First  and 
foremost,  who  is  it  provided  shall  give  due 
consideration  to  these  questions?  The 
Parliament.  We  are  going  to  embody  a 
provision  of  this  sort  in  the  Constitution. 
What  does  that  mean?  It  means  that  in 
other  matters  where  we  do  not  similarly 
provide  Parliament  can  deal  with  them 
without  due  consideration. 

Mr.  Isaacs. — But  they  won't. 

Mr.  Barton.— Will  they? 

Mr.  KINGSTON.  —  Have  honorable 
members  ever  seen  a  precedent  of  such  a 
character  in  a  Constitution  1  What  is  to 
be  the  result  of  the  absence  of  consider- 
ation, and  who  is  to  determine  whether  or 
not  that  consideration  has  been  given  ?  Is 
it  another  attempt  to  let  in  the  decision  of 
the  High  Court  ?  It  seems  to  me  that  if 
you  provide  as  a  hard  matter  of  fact  in  this 
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clause  that  consideration  shall  be  given  to 
this  particular  matter,  you  must  at  least 
imply  the  existence  of  power  in  some  tri- 
bunal to  say  whether  or  not  the  provisions 
of  the  Constitution  Act  have  been  complied 
with.  Now,  there  is  only  one  tribunal  for 
this  purpose,  and  it  seems  to  me  possible 
that,  after  an  Act  has  been  adopted  by 
the  Federal  Parliament  dealing  with  this 
question  of  the  railways,  a  question  might 
subsequently  be  raised  in  the  High  Court 
as  to  whether  or  not  the  consideration, 
which  by  the  terms  of  the  Constitution 
Act  was  required  to  be  given,  had  been 
given,  and,  if  not,  that  the  High  Court 
should  have  some  power  with  reference  to 
the  validity  of  that  particular  Act.  If 
something  of  that  sort  is  not  intended, 
the  words  are  so  much  surplusage,  and 
the  whole  clause  waste  paper;  and  I  object 
to  the  insertion  of  a  provision  of  this  sort 
in  the  Constitution.  Further,  what  is  the 
particular  matter  which  the  Federal  Parlia- 
ment is  enjoined  to  give  its  consideration 
to?  The  financial  responsibility  of  the  state 
in  connexion  with  a  railway  in  respect  of 
which  the  rates  are  under  consideration. 
It  seems  to  me  that  this  is  an  attempt  to 
insert  a  direction  that  its  railway  rates, 
however  unfair,  should  not  be  attempted 
to  be  interfered  with,  except  in  the  shape 
of  a  guarantee  against  loss  given  to  the 
state  by  which  the  railway  has  been  con- 
structed. 

Mr.  Barton. — It  does   not  mean  any- 
thing of  that  kind. 

Mr.  KINGSTON.— Then  what  does  it 
mean? 

Mr.   Barton. — It  is   plain  enough  on 
the  face  of  it. 

Mr.  KINGSTON.— I  have  ventured  to 
suggest  to  honorable  members  the  only 
reasonable  meaning  that  can  be  attached 
to  these  words.  Although  I  welcome 
anything  in  the  shape  of  an  amicable 
arrangement  and  an  equitable  compro- 
mise on  this  very  much  vexed  question, 
still  at  the  same  time  I  think  that  we  are 
introducing  a  blot  in  the  Constitution  by 
[Mr.  Kingston. 


the  insertion  of  a  provision  of  this  charac- 
ter, which  is  either  meaningless  or  worse, 
and  I  hope  it  will  not  be  assented  to. 

The  new  clause,  as  amended,  was  agreed 
to. 

Progress  was  then  reported. 

The  Convention  adjourned  at  thirty - 
three  minutes  past  ten  o'clock  p.m. 


FRIDAY,  25th  FEBRUARY,  1898. 


Commonwealth  of  Australia  Bill. 


The  President  took  the  chair  at  thirty- 
five  minutes  past  ten  o'clock  a.m. 

COMMONWEALTH  OF  AUSTRALIA 
BILL. 

The  Convention  resolved  itself  into 
committee  of  the  whole  for  the  further 
consideration  of  the  Commonwealth  of 
Australia  Bill. 

Clause  96. — The  Parliament  may  make  laws 
constituting  an  Inter-State  Commission  to 
execute  and  maintain  upon  railways  within  the 
Commonwealth,  and  upon  rivers  flowing 
through,  in,  or  between  two  or  more  states, 
the  provisions  of  this  Constitution  relating  to 
trade  and  commerce. 

Amendment  suggested  by  the  Assem- 
bly of  South  Australia — 

Omit  "may  make  laws  constituting,"  insert 
"  shall  constitute." 

Mr.  BARTON.— This  amendment  in- 
volves a  difference,  and  I  am  not  quite 
prepared  to  say  whether  it  will  be  an  im- 
provement or  not ;  but  I  would  like  to  draw 
the  attention  of  the  committee  to  the  fact 
that,  if  this  alteration  is  adopted,  the 
clause,  instead  of  giving  the  Parliament 
leave  to  make  laws  constituting  an  Inter- 
State  Commission,  will  make  it  compulsory 
on  the  Parliament,  as  far  as  you  can  direct 
a  Parliament,  to  pass  such  laws.  Of 
course,  Parliament  may,  nevertheless,  take 
its  owngood  time  about  doing  so.  I  thought 
it  well  to  draw  the  committee's  attention 
to  the  nature  of  this  proposed  amendment. 
In  view  of  what  has  been  done  in  regard 
to  the  Bill,  it  might  or  might  not  be  an 
improvement  to  rather  widen  the  scope  of 
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this  clause,  as  I  mentioned  yesterday,  and 
make  the  powers  as  to  the  Inter-State  Com- 
mission unrestricted  with  regard  to  railways 
and  certain  classes  of  rivers,  while  extending 
those  powers  to  all  species  of  traffic  under 
the  trade  and  commerce  clauses.  It  sug- 
gested itself  to  my  mind,  in  the  course  of  our 
discussions  yesterday,  and  I  dare  say  it  may 
meet  with  the  approval  of  the  committee, 
that  the  leave  given  to  the  Parliament 
to  constitute  an  Inter-State  Commission 
perhaps  ought  not  to  be  restricted  in  the 
way  in  which  it  is  restricted  as  the  Bill  at 
present  stands.  If  it  is  necessary  to  give 
the  Parliament  power  at  all,  Parliament 
should  have  that  power  in  an  unrestricted 
form,  so  as  to  enable  the  Inter-State  Com- 
mission to  execute  and  maintain  the  trade 
and  commerce  provisions  generally. 

The  CHAIRMAN.— Instead  of  putting, 
as  the  question,  the  proposal  to  omit 
"may  make  laws  constituting,"  as  sug- 
gested by  the  Assembly  of  South  Australia, 
I  will  put  it  that  the  first  word  "may" 
be  omitted,  with  the  view  of  inserting 
"shall,"  so  as  to  enable  other  amendments 
to  be  proposed. 

Mr.  KINGSTON  (South  Australia).— I 
would  like  to  suggest  to  the  leader  of  the 
Convention  that  the  form  in  which  the 
amendment  of  Mr.  Grant  was  carried 
yesterday  necessitates,  if  effect  is  to  be 
given  to  it,  the  appointment  of  an  Inter- 
State  Commission,  because  it  provides  for 
certain  powers  to  be  exercised  by  that 
body.  The  amendment  now  before  us 
turns  the  power  of  the  Parliament  to  con- 
stitute that  commission  into  a  direction 
to  constitute  it,  and  there  would  be  a 
difficulty,  as  has  been  pointed  out  by  our 
leader,  in  giving  effect  to  that  provision. 
If  we  intend  that  there  shall  be  an  Inter- 
State  Commission,  let  us  say  so  in  the 
Constitution.  It  seems  to  me  to  be  idle 
to  put  in  this  Bill  a  direction  to  the 
Parliament  to  constitute  an  Inter-State 
Commission.  If  we  intend  that  that 
commission  shall  be  appointed,  let  us 
say,  within  the  four  corners  of  the  Con- 
stitution, that  there  shall  be  an  Inter-State 


Commission,  just  as  we  say  in  the  Bill  that 
there  shall  be  certain  other  tribunals. 
Then  it  will  simply  necessitate  an  execu- 
tive act  to  appoint  the  commission.  Of 
course,  some  legislation  will  be  necessary 
to  regulate  the  powers  of  the  Inter-State 
Commission. 

Mr.  Holder. — That  is  provided  for  in 
the  next  clause. 

Mr.  KINGSTON.— I  would  suggest  to 
our  leader  that  the  better  course  would 
be,  if  we  alter  this  clause,  not  to  put  in 
the  Bill  a  direction  to  the  Parliament  that 
it  shall  legislate  to  constitute  an  Inter- 
State  Commission,  but  rather,  in  so  many 
plain  words,  say  that  there  shall  be  an 
Inter-State  Commission,  and,  then  with- 
out any  further  interference  of  Parlia- 
ment, that  body  can  be  created. 

Sir  George  Turner. — Who  will  create 
the  Inter-State  Commission  ? 

Mr.  KINGSTON.— It  would  be  an 
executive  appointment- 
Sir  John  Forrest. —Oh,  surely  not. 

Mr.  KINGSTON.  —  Some  legislation 
would  be  necessary  for  the  purpose  of  de- 
fining its  powers. 

Mr.  O'Connor. — Yes,  its  powers  and 
status  would  have  to  be  defined. 

Mr.  Isaacs. — Carrying  out  Mr.  King- 
ston's view,  there  ought  to  be  a  provision 
in  the  Constitution  that  there  shall  be  an 
Inter-State  Commission. 

Mr.  KINGSTON.— Those  are  the  very 
words  I  am  suggesting.  If  we  intend  to 
have  an  Inter-State  Commission,  let  us 
say  so  in  the  Constitution  in  the  plainest 
possible  way. 

Mr.  Barton. — As  we  have  done  about 
the  court. 

Mr.  KINGSTON.— Yes. 

The  CHAIRMAN.  -Do  I  understand 
Mr.  Kingston  to  move  an  amendment  ? 

Mr.  KINGSTON.— I  was  suggesting 
one  to  the  leader  of  the  Convention. 

Mr.  BARTON  (New  South  Wales).— 
I  do  not  know  whether  I  quite  understood 
Sir  George  Turner  correctly  yesterday 
to  say  that  if  Mr.  Grant's  clause  was 
amended  there  would  also  have  to  be  an 
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amendment  made,  at  the  proper  time,  in 
his  own  clause,  dealing  with  the  Inter- 
state Commission,  by  inserting  similar 
words.  That  is  the  suggestion  which  Mr. 
Holder  made,  and  I  understood  Sir  George 
Turner  to  say  that  he  would  accept  it. 

Sir  George  Turner. — I  accepted  that, 
as  far  as  I  was  personally  concerned.  I 
said  it  was  a  compromise,  and  that,  to 
settle  the  matter,  T  was  prepared  to  ac- 
cept it. 

Mr.  BARTON. — I  am  asking  this  ques- 
tion more  as  a  member  of  the  Drafting 
Committee  than  otherwise,  because,  look- 
ing at  the  clause  we  are  now  dealing  with, 
which  speaks  of  constituting  an  Inter- 
State  Commission  for  the  purpose  of  exe- 
cuting and  maintaining  the  trade  and 
commerce  clauses ;  and  then,  looking  at 
Sir  George  Turner's  clause,  I  find  it  says — 

The  Parliament  may  make  laws  to  provide 
for  the  execution  and  maintenance  upon  rail- 
ways within  the  Commonwealth  of  the  provi- 
sions of  this  Constitution  relating  to  trade  and 
commerce, 

and  so  on.  Well,  lest  there  should  be  any 
danger  of  a  repetition,  or  anything  of  that 
kind,  I  would  like  to  know  whether  Sir 
George  Turner  thinks  that  these  provisions 
should  be  placed  in  one  clause  entirely, 
instead  of  their  being  in  separate  clauses, 
with  the  possibility  of  repetition  or  clash- 
ing by  our  speaking  in  this  clause  of 
the  maintenance  of  the  trade  and  com- 
merce provisions  by  the  Inter-State 
Commission,  and  then  speaking,  in 
Sir  George  Turner's  clause,  of  the  Par- 
liament making  laws  for  that  purpose? 
We  know  perfectly  well  that  ordinarily 
the  sub- section  giving  power  to  regulate 
trade  and  commerce  gives  power  to  make 
laws  dealing  with  that  subject.  So,  in 
any  case  where  there  is  a  legislative  power 
proposed  to  be  given,  this  is  a  mere  repeti- 
tion. Therefore,  I  felt  a  little  embarrassed 
about  the  matter,  and  should  like  to  know 
what  my  right  honorable  friend  thinks 
about  it. 

Dr.  QUICK   (Victoria).— As   attention 
has  been  drawn  to  Sir  George  Turner's 
[Mr.  Barton. 


clause,  which  has  been  carried,  I  beg  to 
point  out  that  the  earlier  portion  of  the 
clause  seems  to  be  somewhat  limited  in 
its  operation.  It  is  confined  to  making- 
laws  for  "  the  execution  and  maintenance 
upon  railways  within  the  Commonwealth  of 
the  provisions  of  this  Constitution  relating 
to  trade  and  commerce."  Now,  that  is  very 
limited.  Probably  Sir  George  Turner  will 
consider  the  advisability  of  making  it 
more  general. 

Mr.  Barton. — It  might  lead  to  the  im- 
plication that  there  was  no  power  to  make 
laws  in  regard  to  any  other  avenues  of 
trade  than  railways. 

Dr.  QUICK.— Yes,  and  that  it  did  not 
include  roads  and  rivers.  I  think  the 
subject  might  be  referred  to  the  Drafting 
Committee. 

Mr.  Barton. — I  do  not  think  that  it  is 
a  mere  drafting  amendment  that  is  re- 
quired. We  should  take  the  sense  of  the 
Convention  with  regard  to  it. 

Dr.  QUICK. — I  have  mentioned  the 
matter  to  Sir  George  Turner,  and  no 
doubt  he  will  move  something  to  make 
the  provision  harmonize  with  the  rest  of 
the  Bill.  I  agree  with  Mr.  Barton  as  to 
striking  out  the  words  in  clause  96,  to 
which  he  has  referred.  The  clause  as  it 
stands  would  restrict  the  operations  of 
the  Trade  and  Commerce  Commission  to 
railways  and  rivers  only,  whereas  the 
powers  of  the  commission  should  be  appli- 
cable also  to  roads  and  ocean  navigation 
between  the  various  states. 

Mr.  Barton.  —  Its  powers  certainly 
should  not  be  confined  only  to  the  rivers 
described  in  the  clause,  but  should  extend 
to  all  rivers  that  are  navigated. 

Dr.  QUICK. — The  clause  would,  as  it 
stands,  confer  on  the  Inter-State  Commis- 
sion a  more  limited  power  than  is  contem- 
plated by  this  committee.  Of  late,  in 
Victoria,  I  regret  to  say,  road  traffic  has 
been  superseding  the  railway  traffic  in 
many  respects.  So  that  it  will  be  desir- 
able that  the  Inter-State  Commission,  in 
the   constitution  of   which  I   thoroughly 
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concur,  should  have  jurisdiction  over  all 
avenues  of  communication.  Consequently, 
the  limiting  words  in  clause  96  should  be 
struck  out.  I  also  hope  that  Sir  George 
Turner  will  see  his  way  clear  to  giving 
the  Inter-State  Commission  jurisdiction  to 
deal  with  the  preferences  and  discrimi- 
nations which  are  contemplated  by  his 
clause.  I  think  it  should  not  only  be  suffi- 
cient hereafter  to  harmonize  these  particular 
provisions  but  also  to  harmonize  with  the 
other  clauses  of  the  Bill.  The  other 
clauses,  as  well  as  the  Inter-State  Commis- 
sion clauses,  give  the  Parliament  power  to 
make  the  laws,  and  the  Inter- State  Com- 
mission the  jurisdiction  to  enforce  those 
laws,  and  especially  to  prevent  preferences 
and  discriminations. 

Mr.  McMILLAN  (New South  Wales).— 
It  seems  to  me  that  the  great  question — 
I  am  not  going  to  speak  with  regard  to 
the  technicalities,  which  are  more  for  the 
legal  members  to  deal  with — which  we 
have  to  decide  is  whether,  in  the  first 
place,  the  Inter-State  Commission  is  to  be 
a  non-political  body — practically  a  judicial 
body — outside  all  political  influence,  and 
whether  its  decisions  are  to  be  final  ?  I 
think  we  must  all  consider  the  question  of 
the  range  of  the  duties  of  this  body  in 
view  of  what  it  is  going  to  be.  It  is  very 
clear  that  there  are  many  things  that 
might  have  to  be  adjudicated  upon  by 
Parliament,  such  as  laws  and  regulations 
of  a  political  character ;  and,  if  I  under- 
stand the  object  of  this  tribunal  aright,  it 
is  to  be  practically  a  non-political  tribunal 
of  a  judicial  character  to  interpret  the 
Constitution.  Therefore,  it  does  seem  to 
me  that  we  shall  have  to  put  certain  re- 
strictions upon  it,  in  certain  directions,  to 
indicate  what  its  functions  are.  I  under- 
stand that  one  of  its  chief  functions  will 
be  to  interpret  and  adjudicate  upon  mat- 
ters arising  out  of  the  trade  and  com- 
merce provision. 

Mr.  Holder. — To  administer  rather 
than  to  interpret. 

Mr.  McMILLAN.— Perhaps  I  am  not 
using  the  right  term. 


Mr.  O'Connor. — "  Execute  and  main- 
tain," those  are  the  words. 

Mr.  McMILLAN.— To  "  execute  and 
maintain  " ;  and  if  we  are  going  to  have  a 
tribunal  of  this  kind — and  I  assume  that 
we  have  practically  carried  the  principle, 
by  arrangement  at  any  rate — then  we 
ought  to  decide  that  it  shall  be  as  nearly 
as  possible 

Mr.  Kingston. — An  independent  body. 

Mr.  McMILLAN. — Yes,  an  independent 
body,  introduced  into  the  Constitution  very 
much  as  we  have  introduced  the  Supreme 
Court ;  a  body  established  by  the  Con- 
stitution, and  free  from  all  political  pre- 
judices and  unnecessary  control.  With 
our  knowledge  of  what  we  intend  this 
body  to  be,  wre  have  first  to  decide  its 
character  and  scope,  and  the  principles 
upon  which  it  is  to  be  founded,  and  then 
other  matters  will  flow  from  those  defini- 
tions. 

Mr.  ISAACS  (Victoria).— I  am  afraid 
that  we  shall  be  getting  ourselves  into  a 
maze  if  we  do  not  take  care.  I  would 
point  out  that  great  as  are  the  advantages 
of  having  an  Inter-State  Commission, 
it  is  very  problematical  in  America, 
at  the  present  time,  how  far  the 
Inter-State  Commerce  Commission  there 
has  been  beneficial,  and  how  far  not. 
There  has  been  considerable  discussion 
upon  the  question,  and  no  later  than 
December,  1897,  in  the  Forum,  there  was 
a  paper  by  one  of  the  members  of  the 
Inter-State  Commission — Mr.  Prouty,  I 
think — who  dealt  with  the  question  of 
pooling.  This  paper  was  the  latest  of  a 
very  extensive  series  of  articles  dealing 
with  the  Inter-State  Commission  in  rela- 
tion to  railways,  and  the  conclusion  come 
to  was  that  it  is  very  problematical  how 
far  the  commission  has  been  beneficial  and 
how  far  not. 

Mr.  Holder. — They  have  to  deal  with 
private  railways  in  America,  but  our 
Inter-State  Commission  will  have  to  deal 
with  state  railways. 

Mr.  ISAACS.  —  That  point  is  per- 
fectly irrelevant,  if  I  may  say  so,  to  this 
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question.  The  difficulty  is  exactly  the 
same. 

Mr.  Holder. — The  two  cases  are  dif- 
ferent ;  in  one  case  the  railways  are  owned 
by  private  people,  and  in  the  other  the 
state  owns  the  railways. 

Mr.  ISAACS. — But  the  courts  have 
pointed  out  that  there  is  no  real  distinc- 
tion in  that  respect.  Even  private  rail- 
ways get  their  authority  and  powers  from 
the  state,  and  are  practically  dealt  with  in 
America,  so  far  as  the  Inter-State  Com- 
mission is  concerned,  as  state  corpora- 
tions. Much  as  I  am  in  favour  of  the 
constitution  of  such  a  commission,  I 
think  it  is  a  mistake  to  constitute  that 
body  under  the  Constitution.  I  think  it 
should  be  created  by  Parliament,  with 
certain  duties  allotted  to  it.  What  will 
be  the  result  of  constituting  the  commis- 
sion under  the  Constitution  1  You  will 
have  the  Parliament  in  certain  respects 
independent  within  its  own  sphere  j  you 
will  have  the  Supreme  Court  independent 
of  and  checking  the  Parliament ;  and  then 
you  will  have  the  Inter-State  Commission 
deriving  its  powers  and  functions  from 
the  Constitution  itself,  and  therefore 
independent  of  and  superior  to  Par- 
liament within  its  sphere,  indepen- 
dent of  the  Supreme  Court,  and  of  every 
other  power  in  the  Commonwealth.  I 
am  entirely  in  favour  of  the  Inter-State 
Commission  or  some  such  body  being 
appointed,  but  I  want  it  to  be  created  by 
the  Parliament,  endowed  with  its  proper 
functions,  and,  as  in  America,  letting  the 
Federal  Parliament  have  power  to  modify 
the  laws  from  time  to  time  according  as 
it  sees  the  necessity  for  so  doing.  Sir 
George  Turner's  clause,  as  it  has  been 
passed,  provides  that  the  Parliament  may 
make  laws  for  the  execution  upon  railways 
of  the  trade  and  commerce  provisions,  and 
may  forbid  improper  and  unjust  dis- 
criminations and  preferences.  But  if  we 
say  that  there  shall  be  an  Inter-State 
Commission  instituted  by  and  deriving 
its  authority  from  the  Constitution, 
and  deriving  also  its  powers  from  the 
[Mr.  Isaacs. 


Constitution,  having  express  powder  under 
the  Constitution  to  forbid  any  preferences 
and  discriminations  which  it  may  deem 
unjust,  Parliament  has  no  power  to  in- 
terfere, and  the  commission  is  finally 
independent  alike  of  the  Supreme  Court 
and  of  Parliament.  We  may  find  ourselves 
in  this  position  :  We  shall  have  a  tribunal 
called  into  existence  which  will  be  prac- 
tically the  fifth  wheel  of  the  coach,  and 
we  shall  find  ourselves,  perhaps,  with  an 
incubus  which  we  shall  be  glad  to  get  rid 
of,  but  which  we  cannot  remove.  I  think 
we  should  make  provision  for  the  Parlia- 
ment having  power  to  create  an  Inter-State 
Commission — having  the  duty  ascribed  to 
it,  if  you  like,  to  create  that  Inter- State 
Commission  ;  but  certainly  what  we  ought 
not  to  do  is  to  create  it  ourselves,  endow- 
ing it  with  such  powers  and  functions  as 
may  hereafter  make  it  obstructive  to  the 
whole  machinery  of  government. 

Mr.  KINGSTON  (South  Australia).— I 
voted  with  Mr.  Isaacs  against  giving 
power  to  the  Inter-State  Commission  to 
protect  state  railways  against  federal 
legislation.  We  were  beaten  on  that  divi- 
sion. I  was  very  sorry  for  it,  but  I  am 
bound  to  loyally  abide  by  the  decision  of 
the  Convention,  and  to  do  what  I  can  to 
give  effect  to  it.  It  seems  to  me  that 
when  in  one  clause  you  provide  that  the 
decision  of  the  Federal  Parliament  on  the 
subject  of  state  rates  can  be  reviewed 
or  abrogated  by  the  Inter-State  Com- 
mission, if  you  are  going  to  allow 
the  Constitution  to  remain  in  this 
shape,  that  the  Federal  Parliament  can 
either  appoint  that  commission  or  hold  its 
hand,  you  run  a  very  great  risk  of  the 
Federal  Parliament  refusing  to  do  any- 
thing, or  delaying  to  do  anything,  to  call 
into  existence  a  body  which  will  in  the 
slightest  degree  review  the  Parliament's 
decisions.  And  although  I  voted  as  I 
have  already  mentioned  yesterday,  I  call 
the  attention  of  this  Convention  to  the 
necessity  of  creating,  so  far  as  they  can, 
this  Inter-State  Commission  independently 
of  any  subsequent  legislative  Act  on  the 
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part  of  the  Federal  Parliament.  Aa  baa 
been  stated  by  Mr.  McMillan,  it  is  necessary, 
if  you  are  going  to  intrust  tliis  commission 
with  powers  of  the  character  which  have 
been  suggested,  that  you  should  secure  it 
in  its  office  and  render  it  altogether,  so  far 
as  you  can,  absolutely  free  from  control  by 
the  Federal  Parliament.  What  is  the 
good,  1  venture  to  ask,  of  having  a  com- 
mission to  review,  to  some  extent,  the  de- 
cisions of  the  Federal  Parliament  on  a 
matter  of  state  rates,  if  that  commission 
owes  its  existence  to  the  Federal  Parlia- 
ment, and  is  subject  to  the  Parliament  for 
the  continuance  of  its  existence,  and  if  its 
constitution  may  be  repealed  or  altered 
at  any  time1? 

Mr.  Higgins. — I  think  the  idea  was  to 
give  a  fixed  tenure. 

Mr.  KINGSTON.— Yes.  What  was 
provided  in  the  clauses  which  came  be- 
fore the  Constitutional  Committee  in 
Adelaide  was  that  there  should  be  an 
Inter-State  Commission  ;  that  that  Inter- 
State  Commission  should  be  constituted 
by  the  Constitution,  and  that  its  members 
should  be  practically  independent  of  the 
Parliament.  They  will  have  power  to 
declare  that,  notwithstanding  federal  legis- 
lation, state  rates  of  a  certain  character  are 
essential  to  the  development  of  the  terri- 
tory of  a  state,  and  shall  not  be  rendered 
nugatory  by  federal  legislation. 

Mr.  Barton. — That  is,  only  state  rates 
which  may,  in  the  opinion  of  the  Inter- 
State  Commission,  be  necessary  for  the 
development  of  the  country. 

Mr.  KINGSTON.— Yes  ;  but  as  you  put 
that  matter  altogether  within  the  opinion 
of  the  Inter-State  Commission,  it  is  their 
decision  on  the  point  as  to  whether  those 
rates  are  necessary  which  decides  whether 
or  not  the  federal  legislation  shall  apply. 
The  Federal  Parliament  can  legislate  as 
it  chooses,  but  as  long  as  the  Inter-State 
Commission  certifies  that  the  rates  sought 
to  be  attacked  by  the  Federal  Parliament 
are  necessary  for  state  development,  the 
Act  of  the  Federal  Parliament  will  not 
apply.      I    will    ask   honorable    members 


of   this   Convention:    If    the   Inter-State 

(  on ii Mission  is  to  have  power  to  abrogate, 
if  it  thinks  necessary,  federal  legislation,  is 
it  not  absolutely  necessary,  as  pointed  out 
by  Mr.  McMillan,  that  this  body  should  be 
independent  of  the  Parliament,  and  should 
be  as  secure  within  the  realm  of  its  juris- 
diction as  the  Judges  of  the  High  Court  ? 
This  matter  was  thoroughly  recognised  by 
the  Constitutional  Committee  which  met  in 
Adelaide.  I  think  that  the  provisions 
relating  to  the  constitution  of  the  commis- 
sion were  first  brought  under  our  notice 
by  Mr.  O'Connor,  but  certain  it  is  that,  as 
the  Bill  came  up  from  the  Constitutional 
Committee,  in  Adelaide,  there  were  pro- 
visions dealing  with  this  most  important 
subject.  They  were  as  follows : — "  The 
members  of  the  commission."  In  the 
first  instance,  I  think,  it  was  provided 
"  may."  That  was  a  little  defect,  but  it 
was  cured  by  the  subsequent  provision. 
"The  members  of  the  commission  shall 
hold  office  during  good  behaviour;  shall  be 
appointed  by  the  Governor-General,  with 
the  advice  of  the  Federal  Executive , 
may  be  removed  by  the  Governor-General 
by  such  advice,  but  only  upon  an  address 
from  both  Houses  of  Parliament  in  the 
same  session  praying  for  such  removal ; 
shall  receive  such  remuneration  as  Parlia- 
ment may  from  time  to  time  determine, 
but  such  remuneration  shall  not  be  dimi- 
nished during  their  tenure  of  office."  By 
a  provision  of  that  sort  security  was  given 
to  the  members  of  the  Inter-State  Com- 
mission in  the  discharge  of  their  high 
and  important  functions  similar  to  the 
security  which  is  given  to  the  occupants  of 
the  highest  official  positions.  This  Conven- 
tion having  now  determined  in  the  clearest 
possible  terms  to  confide  to  the  Inter-State 
Commission,  in  its  absolute  discretion, 
the  settlement  of  the  question  as  to 
whether  or  not  state  rates  are  neces- 
sary for  local  territorial  development, 
and  so  should  be  exempted  from  the  oper- 
ation of  federal  legislation,  I  do  think 
that  it  is  a  necessary  corollary  that  we 
should    secure    the     members    of     that 
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commission  in  the  discharge  of  their  duties 
almost  to  the  same  extent  as  we  secure  the 
Judges  of  the  High  Court. 

Sir  George  Turner. — What  became  of 
that  provision  in  Adelaide  ? 

Mr.  KINGSTON.— It  was  struck  out ; 
but  there  was  not,  in  Adelaide,  a  positive 
declaration,  as  there  has  been  here,  that  in 
a  matter  of  this  sort,  state  against  Federa- 
tion, the  Inter-State  Commission  is  to 
decide.  I  suggest,  therefore,  to  the  leader 
of  the  Convention  that  he  should  do  two 
things — first  provide  that  there  shall  be 
this  commission,  and  follow  that  up  by  a 
clause  similar  to  that  which  we  had  in 
Adelaide,  securing  the  members  of  the  com- 
mission in  their  offices,  making  them  in- 
dependent, removing  from  them  all  con- 
siderations of  fear  or  favour  which  might 
embarrass  them  in  the  discharge  of  the 
duties  intrusted  to  them. 

Mr.  O'CONNOR  (New  South  Wales).— 
There  are  two  considerations  involved. 
The  first  is  whether  the  Constitution 
should  enact  that  there  shall  be  an 
Inter-State  Commission;  second,  whether 
there  should  be  some  enactment  in  the 
Constitution  guaranteeing  the  status 
and  constitution  of  the  committee,  as 
proposed  in  Adelaide.  With  regard  to 
the  first  question,  a  very  important 
matter  to  be  considered  is  the  form  which 
the  Right  Hon.  Sir  George  Turner's  amend- 
ment is  to  take  subsequently.  It  will  be 
very  important  to  consider  the  form  the 
amendment  giving  power  to  the  Parlia- 
ment to  forbid  discriminations  will  eventu- 
ally take.  If  that  amendment  provides 
that  the  Inter-State  Commission  is  to  be 
the  judge  as  to  discriminations  and  pre- 
ferences, I  do  not  think  there  will  be  any 
necessity  to  insist  upon  the  appointment 
of  the  Inter-State  Commission  by  the 
Constitution,  because  then  the  ques- 
tion with  regard  to  the  exercise  of 
power  by  the  Inter-State  Commission 
can  only  arise  after  the  Inter-State 
Commission  has  been  appointed  and 
has  acted  with  regard  to  any  of  these 
questions  of  rates.  If,  on  the  other  hand, 
[Mr.  Kingston. 


the  provision  in  Sir  George  Turner's 
amendment  remains  as  it  is,  that  is  to 
say,  that  Parliament  may  determine  pre- 
ferences and  discriminations,  then,  in 
order  to  carry  out  Mr.  Grant's  amend- 
ment passed  yesterday,  it  will  be  neces- 
sary to  enact  that  there  shall  be  a  com- 
mission. 

Mr.  Isaacs. — There  is  no  doubt  that 
Mr.  Grant's  amendment  creates  a  great 
difficulty. 

Mr.  Barton. — It  is  Sir  George  Turner's 
amendment  that  creates  a  difficulty. 

Mr.  O'CONNOR.— I  understood  from 
Sir  George  Turner  last  evening  that  on 
the  recommittal  he  will  be  willing  to  alter 
his  amendment,  so  as  to  make  it  refer  to 
the  opinion  of  the  Inter-State  Commis- 
sion. If  we  have  my  honorable  friend's 
assurance  to  that  effect — and  I  think  that 
is  the  opinion  of  the  Convention — we 
may,  as  a  matter  of  drafting,  amend  the 
right  honorable  gentleman's  amendment 
to  provide  for  that,  and  then  there  will  be 
no  necessity  to  do  anything  more  than  to 
give  the  right  to  Parliament  to  constitute 
the  Inter-State  Commission. 

Sir  George  Turner. — I  shall  be  very 
glad  if  the  honorable  member  will  tell 
us  more  fully  exactly  what  he  means,  and 
how  he  would  propose  to  make  it  read. 

Mr.  O'CONNOR.— The  necessity  for  the 
amendments  which  were  carried  last  night 
arose  from  my  right  honorable  friend's 
amendment  carried  the  day  before,  which 
was  as  follows  : — 

The  Parliament  may  make  laws  to  provide  for 
the  execution  and  maintenance  upon  railways 
within  the  Commonwealth  of  the  provisions  of 
this  Constitution  relating  to  trade  and  com- 
merce, and  particularly  to  forbid  such  prefer- 
ences and  discriminations  as  it  may  deem  to  be 
undue  and  unreasonable,  or  to  be  unjust  to  any 
state. 

An   amendment   has    been   carried   upon 
that,  as  follows  : — 

Nothing  in  this  Constitution  shall  prevent 
the  imposition  of  such  railway  rates  by  any 
state  as  may,  in  the  opinion  of  the  Inter-State 
Commission,  be  necessary  for  the  development 
of  its  territory,  if  such  rates  apply  equally  to 
the  goods  from  other  states. 
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Supposing  that  the  right  honorable  gentle- 
man's amendment  remain*  as  it  is,  this 

will  happen  :  That  Parliament  will  legis- 
late to  forbid  the  discriminations  or  pre- 
ferences ;  but  the  protection  given  under 
Mr.  Grant's  amendment  cannot  operate 
until  the  Inter-State  Commission  has  been 
appoint 

Mr.  Isaacs. — Protection! 

Mr.  O'CONNOR.— Protection  or  exemp- 
tion, or  anything  you  like. 

Mr.  Isaacs. — There  is  a  very  great  dif- 
ference. 

Mr.  O'CONNOR.— That  is  to  say,  the 
restriction  of  the  power  of  Parliament  to 
deal  as  it  thinks  fit  with  the  imposition  of 
rates. 

Mr.  Isaacs. — But  Mr.  Grant's  amend- 
ment is  only  a  restriction  of  the  power  of 
the  state  to  impose  rates. 

Mr.  O'CONNOR.— I  am  quite  aware  of 
that  j  but  before  Parliament  can  come  to 
a  conclusion  as  to  whether  a  rate  is 
discriminating  or  preferential,  under  Mr. 
Grant's  amendment,  it  must  take  into 
consideration  the  question  of  whether, 
in  the  opinion  of  the  Inter- State  Com- 
mission, it  is  necessary  for  the  develop- 
ment of  the  territory.  Before  that  con- 
sideration cau  come  before  Parliament 
there  must  be  an  Inter- State  Commission 
to  pronounce  an  opinion  upon  it. 

Mr.  Kingston. — Surely  not. 

Mr.  Higgins. — At  all  events,  the  protec- 
tion given  to  New  South  Wales  does  not 
arise  until  there  is  an  Inter-State  Com- 
mission. 

Mr.  O'CONNOR.— Exactly  j  that  is 
another  way  of  putting  it. 

Mr.  Kingston. — Not  if  your  construc- 
tion is  right,  because  you  say  there  must 
be  a  commission  before  Parliament  can 
legislate. 

Mr.  O'CONNOR.— It  is  the  same  thing. 
Let  me  put  it  in  another  way.  Without 
the  appointment  of  an  Inter-State  Com- 
mission, legislation  may  take  place  under 
Sir  George  Turner's  clause  dealing  with 
discriminations  and  preferences;  but,  by 
Mr.  Grant's  amendment,   Parliament  has 


not  a  free  hand  in  dealing  with  these  dis- 
criminations and  preferences.  Its  hand 
is  restrained  if  in  the  opinion  of  the 
Inter-State  Commission  a  rate  has  been 
made  for  the  development  of  territory,  and, 
if  so,  that  must  be  considered.  Very  well, 
I  say  that  Parliament  cannot  have  that 
element  before  it  until  the  Inter-State 
Commission  has  decided  or  pronounced  an 
opinion.  That  means  it  is  necessary  for 
the  Inter-State  Commission  to  be  ap- 
pointed ;  that  is,  if  things  remain  as  they 
are.  If  that  is  so,  it  would  be  clearly 
necessary  in  my  view  to  provide  manda- 
tory words  in  the  Constitution  that  the 
Inter-State  Commission  shall  be  appointed 
and  to  provide  the  way  in  which  it  is  to 
be  appointed.  On  the  other  hand,  if 
I  understand  the  honorable  member's 
suggestion  as  carried  out  yesterday, 
that  is  to  say,  that  he  is  willing  to 
amend  his  clause  so  as  to  make  the 
consideration  of  preferences  and  discri- 
minations subject  to  the  opinion  of  the 
Inter-State  Commission — and  the  honor- 
able member  seemed  to  assent  to  that  sug- 
gestion yesterday — then,  inasmuch  as  the 
power  to  interfere  with  rates  cannot  come 
into  existence  until  the  appointment  of  the 
Inter-State  Commission,  the  limitations 
cannot  come  into  operation  until  the  exer- 
cise of  the  power,  so  that  both  will  come 
into  operation  together,  and  there  is  no 
necessity,  therefore,  to  provide  in  a  man- 
datory way  for  the  appointment  of  a  com- 
mission. 

Mr.  Kingston.  —  Cannot  Parliament 
legislate  in  the  first  instance  1  Does  not 
the  Inter-State  Commission  declare  an  ex- 
emption afterwards?  Parliament  is  not 
bound  to  hold  its  hand  until  the  Inter- 
State  Commission  deals  with  the  question. 

Mr.  O'CONNOR.— I  did  not  say  or  in- 
tend to  say  that.  What  I  say  is  that  the 
full  effect  of  Mr.  Grant's  amendment  can- 
not arise  to  any  state  until  the  Inter-State 
Commission  is  appointed;  therefore  it 
would  be  unjust  to  leave  to  Parliament 
the  unfettered  power  to  deal  with  these 
rates,  and,  at  the  same  time,  provide  no 
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machinery  by  which  protection  could  be 
given. 

Mr.  Kingston. — Hear,  hear. 

Mr.  Isaacs. — Is  not  Sir  George  Turner's 
clause  directed  merely  to  the  power  of 
Parliament  to  annul  any  rate  that  is  made 
by  a  state  which  it  thinks  is  unjust — I 
mean  the  latter  part  of  it  % 

Mr.  O'CONNOR.— I  do  not  think  so. 
I  think  Sir  George  Turner's  clause  would 
enable  Parliament  to  pass  an  Act  describ- 
ing what  shall  be  preferences  and  dis- 
criminations. 

Mr.  Isaacs. — I  agree  with  that. 

Mr.  O'CONNOR— Probably  that  would 
be  done ;  a  particular  rate  would  not  be 
selected,  but  classes  of  preferences  and 
discriminations  would  be  described  in  a 
general  way;  in  other  words,  a  general 
principle  would  be  laid  down. 

Mr.  Isaacs. — But  if  the  honorable  mem- 
ber is  going  to  have  it  altered,  as  sug- 
gested, that  the  latter  part  shall  read  as 
the  Inter-State  Commission  may  deem 
unjust,  then  Parliament  will  not  have 
that  power. 

Mr.  O'CONNOR.— I  think  it  would, 
because  Parliament  would  have  power  to 
obtain  the  opinion  of  the  Inter-State  Com- 
mission on  any  question,  not  only  as  to  a 
special  rate,  but  as  to  a  class  of  rates,  or 
upon  the  principle  on  which  discrimina- 
tions and  preferences  should  be  dealt  with. 

Sir  George  Turner. — Would  the  Par- 
liament be  bound  to  carry  out  that  opinion, 
or  could  it  carry  out  any  other  opinions  it 
thought  fit1? 

Mr.  O'CONNOR.— If  the  clause  is 
amended  as  I  suggest,  and  as  the  right 
honorable  gentleman  seemed  to  assent  to 
yesterday,  by  making  the  Inter-State 
Commission  the  judge  of  discriminations 
and  preferences,  then  Parliament  could 
not  legislate  without  the  opinion  of  the 
Inter-State  Commission  with  regard  to 
this  matter. 

Sir  George  Turner. — And  would  have 
to  legislate  upon  that  opinion. 

Mr.  O'CONNOR.— Would  have  to  le- 
gislate upon  that  opinion,  or,  if  it  passed 
[Mr.  O'Connor. 


legislation  in  such  a  way  that  the  Inter- 
State  Commission  afterwards  considered 
was  improper,  the  Inter- State  Commission 
might  set  aside  any  rate  or  any  principle 
of  rate  decided  upon. 

Sir  George  Turner. — It  would  never  do 
to  let  Parliament  pass  a  law  which  the 
Inter-State  Commission  could  set  aside. 
That  would  be  terrible. 

Mr.  O'CONNOR.— There  must  be  one 
or  the  other.  If  you  set  up  an  Inter- 
State  Commission  for  the  performance  of 
any  duty  you  must  enable  it  to  perform 
that  duty  effectually.  The  commission 
must  be  able  to  consider  the  principle  of 
discrimination  and  preference  before  Par- 
liament passes  any  enactment,  or  it  must 
have  the  power  to  decide  any  matter  by 
the  application  of  principles  which  it  thinks 
desirable  to  apply.  If  the  suggestions  to 
amend  the  right  honorable  member's  clause 
by  putting  in  certain  words  relating  to  the 
Inter-State  Commission  is  carried  into 
effect,  it  will  not  be  necessary  at  the 
present  time  to  provide  that  there  shall 
be  an  Inter-State  Commission,  because, 
inasmuch  as  the  Parliament  will  not  be  able 
to  legislate  effectually  until  there  is  such 
a  commission,  the  commission  will  pro- 
bably be  appointed  for  both  purposes.  I 
hold  the  opinion  very  strongly  that,  inas- 
much as  it  is  quite  evident  from  the  form 
in  which  these  provisions  dealing  with 
railways  and  rivers  are  taken  now,  it  is 
absolutely  necessary  that  there  should  be 
an  Inter-State  Commission  to  deal  with 
the  questions  which  will  be  raised.  If 
there  is  one  thing  more  important  than 
another  in  the  constitution  of  the  com- 
mission, it  is  that  it  shall  be  abso- 
lutely above  every  kind  of  prejudice  or 
influence  which  may  come  from  provincial 
sources.  If  it  is  important  that  not 
only  the  Judges  of  the  High  Court,  but 
that  all  the  Judges,  shall  be  given  a 
tenure  of  office  which  will  place  them 
above  all  political  interference,  surely  it 
is  still  more  important  that  individuals 
who  have  to  deal  with  matters  of  the 
highest  interest  affecting  states,  interests 
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which  may  arouse  the  most  intense  politi- 
cal excitement,  should  be  placed  upon  the 
same  footing  of  independence.  The  only 
way  to  secure  their  independence  is  to 
i.tntec  it  in  the  Constitution,  Now 
that  we  have  arrived  at  the  opinion  that 
there  should  bo  an  Inter-State  Com- 
•n,  and  that  it  should  be  charged 
with  real  duties,  we  should  take  care  to 
insure  that  the  power  is  exercised  by  a 
commission  which  will  be  in  every  sense 
worthy  to  carry  out  the  duties  imposed  upon 
it.  Therefore,  I  should  like  a  statement 
from  the  Premier  of  Victoria  as  to  what 
his  intentions  are  with  regard  to  the 
amendment  of  the  clause  which  was  in- 
serted upon  his  motion.  That  may 
operate  upon  the  question  whether  we 
should  or  should  not  make  this  provision 
mandatory  by  the  appointment  of  a  com- 
mission. Whatever  the  honorable  mem- 
ber's view  may  be,  I  think  that  it  is  very 
desirable  that,  if  we  give  the  power  to 
appoint  the  commission,  some  provision 
such  as  has  been  read  should  be  inserted 
in  the  Constitution. 

Mr.  SYMON  (South  Australia).— I  think 
the  honorable  and  learned  member's  re- 
marks rather  illustrate  the  tangle  into 
which  we  have  got  with  regard  to  these 
railway  rates.  But,  having  got  into  it,  we 
must  try  to  discover  the  best  way  out.  I 
do  not  quite  agree  with  the  honorable 
and  learned  member  as  to  the  effect  of 
what  we  have  done,  so  far  as  it  can  be 
ascertained.  It  appears  to  me  that  under 
the  clause  put  in  upon  the  motion  of  the 
Right  Hon.  Sir  George  Turner,  the  Fede- 
ral Parliament  has  the  absolute  right,  at 
the  earliest  possible  moment  it  chooses, 
to  deal  with  the  entire  railway  question. 
Its  power  to  deal  with  it  seems  to  me 
absolutely  and  entirely  unrestricted  so  far 
as  this  particular  clause  is  concerned.  I 
think  that  that  was  my  right  honorable 
friend's  intention  when  he  moved  the 
clause.  Running  upon  parallel  lines 
with  it  is  the  power  of  the  state  to  do 
as  it  pleases — subject  to  a  restriction 
I  shall  point  out — in  regard  to  railway 
[96] 


rates  within  its  own  territory.  The 
moment  that  the  Federal  Parliament 
dealt  with  the  entire  subject — of 
course  upon  general  terms,  not  dealing 
with  any  particular  rate  or  any  particular 
class  of  goods — if  its  legislation  conflicts 
with  what  has  been  done  by  the  state,  the 
Inter-State  Commission  will  come  into 
play  and  will  declare  whether  any  portion 
of  what  has  been  done  by  the  state  is  to 
be  supported  upon  the  ground  contained 
in  the  amendment  of  the  honorable  mem- 
ber (Mr.  Grant). 

Mr.  Kingston. — The  commission  would 
have  power  to  declare  an  exemption. 

Mr.  SYMON. — It  might  be  expressed 
in  that  way.  The  Inter-State  Commission 
will  have  a  function  similar  to  that  pos- 
sessed by  the  High  Court,  but  in  regard  to 
other  matters.  It  will  declare  whether  the 
rate  imposed  by  the  state  is  in  conflict  with 
the  legislation  of  the  several  Parliaments. 
If  it  is  in  conflict,  there  will  come  the 
further  inquiry  whether  it  is  to  be  ex- 
empted from  the  bar  placed  upon  it  by 
the  Federal  Parliament,  upon  the  ground 
that  it  is  necessary  for  the  development  of 
the  state  territory. 

Mr.  Isaacs. — The  Inter-State  Commis- 
sion must  decide  whether  the  rate  is 
necessary  for  the  development  of  the  state 
territory. 

Mr.  SYMON. — Yes.  If  that  provision 
were  not  in  the  Constitution  the  matter 
would  be  left  to  the  Parliament  of  the  state, 
whose  enactments  might  be  overridden  by 
the  Parliament  of  the  Commonwealth. 
If  by  virtue  of  the  amendment  agreed  to 
last  night  the  Inter-State  Commission  is 
now  substituted,  that  body  will  inquire 
into  all  the  necessities  of  the  case  and  give 
its  certificate  upon  the  facts.  This  certi- 
ficate will  give  an  immunity  to  the  par- 
ticular rate  or  class  of  rates  in  connexion 
with  which  it  is  granted  from  the  legisla- 
tion of  the  Federal  Parliament. 

Mr.  Kingston. — It  would  bring  the  rate 
within  the  constitutional  exception. 

Mr.  SYMON. — My  object  is  to  point 
out    that,    however    defective    in    some 
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respects  these  provisions  may  or  may  not 
be,  there  will  be  no  conflict  between  the 
powers  of  the  Federal  Parliament  and 
of  the  state  in  relation  to  railway  matters 
which  may  not  be  adjusted  by  the  Inter- 
State  Commission.  This  being  so,  it  seems 
to  me  that  the  introduction  of  the  Inter- 
State  Commission  into  the  clause  provid- 
ing for  this  exemption  renders  it  necessary 
to  make  it  obligatory  under  the  Constitution 
to  appoint  the  commission.  It  would  be 
absurd  to  give  a  protection — I  call  it  an 
immunity — to  the  state  in  relation  to 
these  railway  matters,  depending  upon  the 
action  of  an  Inter- State  Commission  or  any 
other  body,  if  we  did  not  make  the  creation 
of  such  a  body  imperative.  It  seems  to 
follow  almost  as  a  consequent  amendment 
on  what  we  have  done  that  the  permis- 
sive provision  in  the  clause  should  be 
made  obligatory.  When  we  have  done  this 
it  follows  that  as  there  is  an  element 
of  policy,  the  existence  of  which  no  one 
can  deny,  it  will  be  even  more  necessary 
than  in  the  case  of  the  Federal  High 
Court — which  is  not  to  deal  with  matters 
of  policy,  or  matters  tainted  with  policy, 
to  use  the  expression  of  another  speaker — 
that  the  tribunal  which  we  are  creating 
should  be  above  the  breath  of  political 
intrigue.  To  secure  this,  I  think,  some 
provision  should  be  inserted  similar  to  the 
provisions  which  we  have  inserted  in  regard 
to  the  Judges  of  the  High  Court.  What- 
ever may  have  been  the  case  as  the  Bill 
left  us  after  the  Adelaide  session,  it  seems 
to  be  imperative  now,  to  give  effect  to 
what  has  already  been  done,  that  we 
should  introduce  into  the  Constitution 
provisions  binding  the  Federal  Parliament 
to  create  an  Inter-State  Commission,  and 
placing  the  Inter- State  Commission,  when 
created,  on  a  level  which  will  raise  it  above 
the  possibility  of  the  suspicion  that  its 
judgments  or  actions  have  been  in  any 
way  influenced  by  political  considerations. 
Mr.  HIGGINS  (Victoria).— I  have  to 
make  a  suggestion.  I  foresaw  this  tangle 
last  night,  and  therefore  I  voted  against 
the  insertion  of  the  words  "in  the  opinion 
[Mr.  Symon. 


of  the  Inter-State  Commission,"  although 
I  should  prefer  to  see  these  rates  imposed 
subject  to  the  opinion  of  an  Interstate 
Commission,  rather  than  subject  to  the 
opinion  of  Parliament,  for  obvious  reasons. 
I  foresaw  that  it  would  render  obligatory 
at  first  sight  the  creation  of  an  Inter- State 
Commission,  and  I  hoped  that  wre  should 
leave  the  hands  of  the  Federal  Parlia- 
ment absolutely  free  in  regard  to  the 
creation  of  such  a  body.  I  think  that 
the  argument  of  the  honorable  and  learned 
member  (Mr.  O'Connor)  was  very  logical. 
He  said — "If  you  are  going  to  protect 
New  South  Wales  in  regard  to  rates  which, 
in  the  opinion  of  the  Inter-State  Commis- 
sion, are  properly  developmental  rates, 
you  must  have  an  Inter-State  Commission 
to  give  effect  to  that  protection "  At  the 
same  time,  I  agree  with  the  Attorney- 
General  of  Victoria  that  it  would  be  a 
lamentable  thing  to  put  this  obligation 
upon  the  Federal  Parliament.  I  would 
suggest  this  way  out  of  the  tangle  :  That 
we  should  make  the  creation  of  the  Inter- 
State  Commission  permissive  as  hitherto, 
with  the  understanding  that  upon  recom- 
mittal we  strike  out  the  words  "  in  the 
opinion  of  the  Inter-State  Commission." 

Mr.  Holder. — You  will  not  be  success- 
ful in  having  them  struck  out. 

Mr.  HIGGINS.— I  think  that  the  hon- 
orable member  has  conceived — and  I  say 
it  with  all  respect — an  undue  prejudice,  an 
undue  sense  of  danger,  in  regard  to  the 
courts. 

Mr.  Holder. — I  am  voicing  the  opinion 
of  the  great  majority  of  the  people. 

The  CHAIRMAN.  —  The  honorable 
member  is  not  in  order  in  re-arguing  this 
question. 

Mr.  HIGGINS.— I  did  not  mean  to  do 
so.  I  was  merely  about  to  refer  to  it  in 
reply  to  the  honorable  member's  inter- 
jection. My  suggestion  is  this :  It  is 
now  put  to  us  that  we  must  make  the 
appointment  of  the  Inter  State  Commis- 
sion obligatory.  I  agree  that  you  must 
make  it  obligatory  if  you  preserve  the 
clause  in  its  entirety,  retaining  the  words 
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"  in  the  opinion  of  the  Inter-State  Com- 
mission," but  I  hope  that  we  shall  not 
retain  those  words.  AVith  regard  to  the 
Inter-State  Commission,  if  they  have 
merely  to  deal  with  matters  arising  under 
the  provision  in  regard  to  freedom  of  trade 
and  intercourse  and  preferential  rates, 
there  will  not  be  enough  work  for  them 
to  do. 

Mr.  O'Connor. — Their  powers  would 
be  much  larger  than  that. 

Mr.  HIGGINS.— I  feel  that  we  shall 
have  a  difficulty  in  getting  the  people  to 
accept  a  Constitution  which  makes  the 
creation  of  a  team  of  highly-paid  officers 
obligatory  upon  the  Federal  Parliament. 
The  argument  which  I  and  others  have 
heard  so  frequently  outside,  and  it  is  in 
the  main  an  unjust  argument,  is  that 
this  Constitution  will  create  a  number 
of  highly-paid  officers  who  will  have  but 
very  little  work  to  do.  What  I  want  is 
that  the  Federal  Parliament  should  be 
left  free,  although  I  thoroughly  agree 
with  my  friend  (Mr.  O'Connor)  that  as  a 
corollary  to  the  amendment  of  Mr.  Grant's 
clause — an  amendment  which  Mr.  Grant 
does  not  want — you  make  the  creation  of 
an  Inter-State  Commission  obligatory.  I 
hope  we  shall  not  make  it  obligatory,  and 
then,  if  there  be  a  recommittal,  Mr. 
Grant's  clause  can  be  struck  out. 

Sir  GEORGE  TURNER   (Victoria).— 


I  do  not  think  it  is 


necessary, 


when  we 


constitute  this  Inter-State  Commission,  to 
have  highly-paid  officers  permanently.  I 
do  not  anticipate  that  we  are  going  to 
appoint  an  Inter-State  Commission  which 
may  work  for  one  or  two  months  in  the 
year  and  be  paid  for  the  whole  year. 

Mr.  Higgixs. — But  the  Inter-State  Com- 
mission must  be  absolutely  independent  of 
Parliament. 

Sir  GEORGE  TURNER.— I  take  it  the 
Inter-State  Commission  would  be  appointed 
by  Parliament. 

Mr.  O'Connor,— By  the  Executive,  you 
mean. 

Sir  GEORGE  TURNER.— Well,  they 
would    be    appointed    probably    by    the 


Executive,  and  it  is  questionable  whether 
they  would  be  removable  except  under  cer- 
tain renditions.  1  think  we  are  mixing 
up  questions  which  ought  to  be  kept 
separate.  When  we  come  to  discuss  the 
tenure  of  their  office,  I  shall  be  perfectly 
prepared  to  leave  them  fairly  independent. 
At  the  same  time,  there  is  no  necessity 
to  pay  high  salaries  to  men  who  will 
only  work  a  portion  of  the  year.  I  make 
these  remaiks  in  reply  to  Mr.  Higgins, 
who  seems  to  think  it  is  necessary  to  have 
a  permanent  body  drawing  high  fees. 

Mr.  Higgins. — I  did  not  say  there 
should  be  a  large  staff.  What  I  said  was 
that  the  Inter-State  Commission  should  be 
independent  of  Parliament,  and  have  no- 
fear  in  consequence  of  any  action  they 
may  take. 

Sir  GEORGE  TURNER.— My  honor- 
able friend  said  we  were  creating  a  large 
body  of  men  drawing  heavy  salaries. 

Mr.  Higgins. — What  I  said  was  simply 
that  you  must  have  a  body  of  highly-paid 
men  with  a  fixed  tenure. 

Sir  GEORGE  TURNER.— With  regard 
to  the  main  difficulty,  I  confess  we  appear 
to  have  got  into  a  tangle.  My  own  desire 
is  that  we  should  leave  the  sole  decision 
of  all  questions  to  Parliament,  so  that 
Parliament  may,  on  finding  their  deci- 
sions to  be  wrong,  have  power,  from 
time  to  time,  to  amend  legislation  so  as. 
to  act  fairly  and  justly  to  all  the  states. 
The  amendment  proposed  by  Mr.  Grant 
has  undoubtedly  created  a  difficulty, 
and  does  not  carry  out  the  design 
of  the  mover,  and  certainly  does  not 
carry  out  my  desire.  My  desire  is  that 
there  should  be  restriction  on  the  power 
of  the  Federal  Parliament.  My  desire  is 
that,  while  we  give  to  the  Federal  Parlia- 
ment power  to  make  laws  for  the  execu- 
tion and  maintenance  of  all  provisions  as 
to  forbidding  preferences  which  are  unrea- 
sonable and  unjust,  that  power  should  be  re^ 
stricted  in  cases  where  the  rates  are  imposed 
purely  for  the  development  of  the  coimtry. 
In  the  case  of  such  rates,  the  power  of 
the  Parliament  to  declare  them  unjust  or 
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unreasonable  should  cease.  I  should  be 
glad  to  see  the  amendment  altered  so  as 
to  carry  out  our  desire.  I  think  we  should 
leave  the  Bill  as  it  is,  and  as  it  was  when 
I  spoke  yesterday — that  we  should  leave 
it  to  the  Parliament  to  make  those  laws. 
I  am  prepared  to  go  further  and  say  that 
Parliament  shall  not  constitute  an  Inter- 
State  Commission. 

Mr.  Dobson. — Leave  it  permissive. 

Sir  GEORGE  TURNER.— It  might  be 
left  permissive,  or  I  am  perfectly  willing 
to  fall  in  with  the  views  of  those  who 
think  the  power  ought  to  be  made  com- 
pulsory. We  ought  not,  however,  to  go 
the  length  of  constituting  an  Inter-State 
Commission  in  the  Constitution.  If  we 
leave  it  to  the  Federal  Parliament  to  ap- 
point such  a  commission,  Parliament  wrill 
have  full  power  to  rectify  any  difficulties 
which  may  occur. 

Mr.  McMillan. — You  would  give  a 
certain  status  to  the  members  of  the  com- 
mission % 

Sir  GEORGE  TURNER.— If  an  Inter- 
State  Commission  is  appointed,  it  should 
have  a  fairly  independent  tenure,  something 
like  that  of  the  Railways  Commissioners. 
I  do  not  believe  in  having  an  Inter-State 
Commission  which  is  to  be  a  mere  farce, 
or  a  parliamentary  puppet  which  could  be 
turned  out  of  existence.  That  would  not 
be  a  proper  provision  to  put  in  the  Con- 
stitution. I  do  not  go  the  length  that 
Mr.  Kingston  goes  in  saying  we,  in  the 
Constitution,  should  appoint  an  Inter-State 
Commission.  I  am  quite  willing  to  leave 
the  matter  optional.  Having  done  that, 
we  still  leave  to  Parliament  powers 
to  make  laws  providing  for  the  ex- 
ecution of  the  Act  in  regard  to 
trade  and  commerce,  and  to  forbidding 
preferences.  But  I  would  leave  it  to  the 
Inter-State  Commission  to  carry  out  those 
laws  from  time  to  time.  In  the  first  or 
second  year  of  the  existence  of  the  Federal 
Parliament,  it  would  be  impossible  to  draw 
a  hard-and  fast  line  which  would  be  ap- 
plicable ten  years  afterwards.  We  are  a 
new  country  with  new  developments,  and 
[Sir  George  Turner. 


as  years  go  on,  what  might  be  just  and 
proper  now  might  in  the  future  be- 
come improper  and  unjust.  I,  there- 
fore, think  we  ought  to  give  power  to 
the  Federal  Parliament  to  constitute  the 
commission,  and  leave  the  carrying  out  of 
the  laws  to  a  body  with  a  proper  tenure. 

Mr.  McMillan. — Would  the  Inter-State 
Commission  not  be  administering  matters 
in  connexion  with  the  Constitution  ? 

Sir  GEORGE  TURNER.— Parliament 
could  only  pass  laws  where  the  powers  to 
pass  those  laws  are  conferred  by  the  Con- 
stitution. 

Mr.  McMillan. — You  want  the  Parlia- 
ment- to  lay  down  rules  and  the  Inter-State 
Commission  to  administer  them. 

Sir  GEORGE  TURNER.— I  think  that 
is  the  only  course  we  can  properly  pursue. 
I  desire  to  make  this  body  a  good  body. 

Mr.  McMillan. — Your  view  seems  to  be 
in  direct  antagonism  to  the  other  view. 

Sir  GEORGE  TURNER.— Which  other 
view? 

Mr.  McMillan. — To  the  other  view  that 
in  the  Constitution  it  shall  be  provided 
that  Parliament  shall  administer  the 
laws. 

Sir  GEORGE  TURNER.— I  object  to 
the  question  of  the  Inter-State  Commis- 
sion being  made  obligatory  in  the  Con- 
stitution. Let  Parliament  be  bound  if 
necessary  to  adopt  this  Inter-State  Com- 
mission, and  give  that  Inter-State  Com- 
mission as  reasonable  and  proper  a  tenure 
as  may  be  thought  fit.  Parliament,  from 
time  to  time,  can  declare  what  the  laws  are 
to  be  within  the  terms  of  the  Constitution, 
and  it  would  then  be  the  duty  of  the 
Inter-State  Commission,  independent  of 
Parliament,  to  carry  out  the  laws. 

Mr.  DOBSON  (Tasmania).— I  hope  the 
clause  will  be  left  as  it  stands,  making  it 
permissive,  and  not  obligatory,  on  the  Par- 
liament to  appoint  an  Inter-State  Commis- 
sion. While  there  may  be  great  force  in  the 
argument  of  Mr.  Kingston;thatwThat  we  did 
yesterday  would  logically  point  to  our  mak- 
ing the  Inter-State  Commission  part  of  the 
Constitution,  we  must  all  admit  that  what 
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we  did  yesterday  was  a  compromise.  I  can 
quite  understand  that  as  the  federal  spirit 
and  the  desire  for  harmony  increases,  we 
shall  hardly,  if  ever,  desire  to  call  into 
play  an  Inter- State  Commission.  With 
Mr.  Iliggins,  I  think  it  would  be  a  very 
great  mistake  to  compel  Parliament  to 
appoint  highly-paid  officers.  As  the  prac- 
tical Premier  for  Victoria  has  pointed 
out,  there  is  no  reason  why  the  members 
of  the  Inter-State  Commission  should  bo 
permanently  paid.  They  might  be  called 
ther  and  paid  100  guineas  for  a  small 
case  or  200  guineas  for  a  large  case.  My 
thoughts  are  tending  in  the  direction  that 
when  federation  comes  about  it  will  be 
found  that  two  colonies,  if  they  have  any 
dispute,  would  be  quite  willing  in  nine 
cases  out  of  ten  to  have  that  dispute 
settled  by  their  own  officers  through 
negotiation,  or,  if  not,  would  probably 
consent  to  have  the  dispute  settled  by 
the  High  Court.  In  Victoria  and  New 
South  Wales  are  the  most  skilled  railway 
men  in  the  Southern  Hemisphere.  When 
the  names  of  Mr.  Speight  and  Mr.  Eddy 
are  mentioned,  where  could  equal  or 
superior  men  be  found  ?  Any  dispute 
which  might  arise  might,  under  the  cir- 
cumstances, be  referred  to  a  body  cer- 
tainly not  more  capable  than  the  officers 
advising  them.  I  do  not  believe  that  men 
would  be  found  to  form  an  Inter-State 
Commission  equal  in  experience  to  those 
now  managing  the  railways  of  this  country. 
A  simple  course  would  be  to  let  the  railway 
experts  go  before  the  High  Court  in  order  to 
strengthen  the  case,  and  then  to  let  the 
High  Court  decide.  I  do  not  believe  that, 
for  years  to  come,  an  Inter-State  Com- 
mission will  be  necessary. 

Mr.  KINGSTON  (South  Australia).— 
For  the  purpose  of  taking  the  sense  of  the 
Convention,  I  hope  the  leader  (Mr.  Barton) 
will  see  his  way  to  accept  the  suggestion. 
I  move  that  the  words  "  There  shall  be  " 
be  inserted  before  "  the." 

The  CHAIRMAN.— The  amendment  to 
strike  out  "may"  will  be  withdrawn 
for   the   present,  in   view  of  putting  the 


proposal  of  Mr.  Kingston  to  insert  "There 
shall  be  "  before  "  the." 

Mr.  BARTON  (New  South  Wales).— I 
think  there  may  be  some  difficulty  about 
this.  If  it  be  stated  in  the  Constitu- 
tion that  there  shall  be  an  Inter-State 
Commission,  having  certain  powers,  I  am 
not  sure  that  it  might  not  be  interpreted 
to  mean  a  direction  to  the  Common- 
wealth to  appoint  a  commission  at  once. 
That  would  not  do.  It  is  intended  that 
the  powers  of  the  commission  shall  be 
within  the  limits  of  the  Constitution  as 
defined  by  law.  That  might  raise  a  diffi- 
culty of  interpretation,  and  I  suggest  to 
Mr.  Kingston  that  he  should  leave  it — 
"  Parliament  shall  constitute  an  Inter- 
State  Commission."  I  was  not  in  the 
chamber  when  Sir  George  Turner 
spoke,  and  he  will  correct  me  if  I 
am  wrong,  but  I  understand  he  seems 
to  think  that  the  Inter-State  Commission 
should  merely  have  such  powers  as  the 
Parliament  may  grant  to  it.  I  think  the 
Inter- State  Commission  should  have  some 
of  the  powers  expressed  in  the  Constitu- 
tion in  regard  to  water  traffic. 

Sir  George  Turner. — What  I  said  was, 
that  I  thought  Parliament  should  declare 
generally  in  regard  to  trade  and  com- 
merce, and  that  the  Inter-State  Commis- 
sion should  be  practically  an  independent 
body  to  carry  out  the  law  of  Parliament 
from  time  to  time;  that  law  being,  of 
course,  in  the  Constitution. 

Mr.  BARTON.— We  are  about  to  say 
that  an  Inter-State  Commission  shall  be 
appointed  to  execute  and  maintain  the 
Commonwealth  provisions  relating  to  trade 
and  commerce.  I  understand  that  the 
general  sense  of  the  Convention  is  that  the 
restriction  to  railways  and  rivers  should 
disappear  ;  that  the  Inter-State  Commis- 
sion should  deal  with  commerce  throughout 
the  states  without  any  restriction.  Then 
the  clause  would  read  : — 

The  Parliament  shall  make  laws  constituting 
an  Inter-State  Commission  to  execute  and  main- 
tain within  the  Commonwealth  the  provisions 
of    this    Constitution    relating    to    commerce. 
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That  seems  to  me  to  be  the  charter  of  the 
Inter-State  Commission. 

Sir  George  Turner.  —  Would  you 
add  "and  the  laws  for  the  time  being 
passed  by  the  Parliament "  1 

Mr.  BARTON.— I  think  that  is  un- 
necessary. They  will  have  to  maintain  the 
constitutional  provisions  with  regard  to 
trade  and  commerce.  It  is  obvious  that 
we  must  give  a  certain  amount  of  discre- 
tion to  Parliament,  and  Parliament  having 
a  commission  already  in  existence  will  not 
pass  any  lawTs  relating  to  trade  and  com- 
merce without  leaving  the  determination 
of  those  laws  to  the  Inter  State  Commis- 
sion. It  may  be  only  a  difference  of  form, 
but  I  think  there  would  be  no  advantage 
in  adding  the  words  suggested.  We  are 
giving  in  the  Constitution  power  to  the 
Inter-State  Commission  to  execute  and 
maintain  within  the  Commonwealth  the 
provisions  relating  to  trade  and  commerce. 
Then  we  have  in  Mr.  Grant's  amend- 
ment the  determination  of  certain  other 
matters  confided  to  the  Inter-State  Com- 
mission, and  I  understand  that  the  Right 
Hon.  Sir  George  Turner  consented  yester- 
day to  have  similar  words  inserted  in 
his  clause.  It  is  clear  then  that  the 
provisions  we  are  inserting  in  the  Consti- 
tution in  relation  to  trade  and  commerce 
will  be  under  the  jurisdiction  of  the  Inter- 
State  Commission,  and  that  is  really  all 
we  wTant.  We  might  go  further  and 
make  some  provision  as  to  the  laws,  but 
that  is  unnecessary.  It  is  inconceivable 
that  Parliament  would  pass  laws,  and  take 
away  from  the  Inter-State  Commission  the 
power  of  adjudicating  on  them.  What  I 
do  want  to  impress  on  honorable  members 
is  that  there  is  no  necessity  to  say  that 
there  shall  be  an  Inter-State  Commission. 
If  we  say  that  Parliament  shall  constitute 
an  Inter  -  State  Commission,  then  we 
make  it  clear  that  it  is  the  Parliament, 
and  not  the  Executive,  that  is  to 
deal  with  the  commission  in  the  first 
instance  and  to  define  its  powers.  That  is 
necessary,  as  we  might  otherwise  find  the 
Executive  Government  taking  this  as  a 
[Mr.  Barton. 


direction  to  appoint  an  Inter-State  Com- 
mission before  a  statute  had  been  passed, 
and  then  there  might  be  some  trouble 
with  the  High  Court. 

Mr.  KINGSTON  (South  Australia).— I 
do  not  propose  to  differ  from  the  leader 
of  the  Convention  in  regard  to  the  wording 
of  the  clause,  but  I  should  like  to  see  the 
appointment  of  this  Inter-State  Commis- 
sion provided  for  completely  in  the  Consti- 
tution, so  that  the  states  and  the  Federal 
Parliament  would  knowr  what  body  would 
have  the  right  to  decide  this  vexed  ques- 
tion of  state  developmental  rates,  and  what 
powers  it  would  possess  in  that  direction. 
It  does  not  appear  to  me  to  be  of  very 
considerable  importance  whether  we  say 
that  there  shall  be  an  Interstate  Com- 
mission or  that  Parliament  shall  constitute 
an  Inter-State  Commission,  so  long  as  we 
omit  to  deal  with  the  matter  within  the 
four  corners  of  the  Constitution.  In 
the  way  we  have  it  at  present,  even 
with  the  amendment  I  have  suggested, 
it  will  be  necessary  before  the  Inter- 
State  Commission  can  be  properly  con- 
stituted, or  can  have  any  powers  of 
adjudication  or  administration,  that  the 
Parliament  should  deal  with  the  subject. 
The  carrying  of  the  amendment  I  have 
suggested  would  not  therefore  entirely 
effect  what  I  desire.  I  should  infinitely 
prefer  that  the  leader  of  the  Convention 
should  introduce  complete  clauses  dealing 
with  the  whole  subject,  and  not  leave  to 
an  Act  of  the  Federal  Parliament,  which 
may  be  interested  in  connexion  with  the 
settlement  of  disputes,  the  regulation  of 
the  powers  and  the  determination  of  the 
existence  of  the  body  which  is  to  decide 
these  disputes.  If  the  Hon.  Mr.  Barton 
cannot  see  his  way  to  deal  with  the  whole 
thing  completely  in  the  Bill,  somewhat  on 
the  lines  on  which  the  High  Court  is  con- 
stituted, and  armed  with  the  necessary 
authorities  for  the  discharge  of  its  duties, 
I  shall  not  divide  the  committee  on  the 
question  of  whether  or  not  there  should 
be  a  declaration  that  there  "shall  be 
an    Inter-State     Commission"     or     that 
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u  Parliament  shall  constitute  an  Inter-State 
Commission." 

Mr.  Barton. — I  shall  adopt  the  honor- 
able member's  suggestion  as  to  the  tenure 
of  office  of  the  commission,  and  I  may  pro- 
pose the  re-insertion  of  the  clause  brought 
up  by  the  Constitutional  Committee  in 
Adelaide,  with  perhaps  the  omission  of  the 
third  sub-section. 

Mr.  KINGSTON.— I  am  obliged  to  the 
honorable  member,  but  perhaps  he  will  go 
further  and  completely  call  into  existence 
a  body  of  this  description  without  having 
any  necessary  recourse  to  the  Federal  Par- 
liament.   It  is  a  body  which  should  depend 
on  the  Constitution  for  its  existence  and 
authority,  and  it  should  not  be  left  to  the 
Federal  Parliament  to  make  or  to  mar  it. 
Mr.    GLYNN    (South    Australia).— It 
would  be  a  great  mistake  to  make  the  ap- 
pointment of  the  Inter  State  Commission 
compulsory.     It  will  have  to  be  composed 
of  experts,  and  they  will  have  to  be  well 
paid,  although   they  will   have  very  little 
to  do.     We  cannot  appoint  a  tribunal  at  a 
cost  of  a  few  hundred  pounds  per  annum 
to  decide  on  issues  which,  though  seldom 
arising,  are  of  such  magnitude.  We  agreed 
to  an  amendment  last  night  providing  that 
in  considering  railway  rates  the  amount  of 
capital  invested  and  the  necessity  of  mak- 
ing the  railways  profitable  should  be  taken 
into  account.     In  that  way  we  require  the 
Inter-State  Commission  to  act  as  financial 
experts,  and  to  say  whether  a  certain  rate, 
which  would  be  held  to  be  a  discriminating 
rate  but  for  the  fact  that  the  railway  would 
be  run  at  a  great  loss  without  it,  would  be 
tolerated  even  when  in  many  respects  it  is 
against  the  principles  of  the  Constitution. 
That  amendment  was  agreed  to  last  night, 
and  agreed  to,  as  I  think,  very  hurriedly. 
In  addition  to  this,  there  is  a  possibility 
that  the  Inter-State  Commission  may  be 
a  failure.     There    is    an    article    in    the 
Forum  of  September  last  which  shows  that 
the    Inter-State   Commission  in  America, 
taking  into  consideration  the  powers  with 
which  it  is  vested,  is   a    failure.     In  its 
seventh  report  the  commission  asked  for 


powers  of  rate-making  and  other  powers 
of  interfering  with  rates  which  are  not 
simply  inter-state  rates,  and  it  says  that 
without  these  powers  the  work  it  is  called 
upon  to  do  by  Parliament  will  be  frus- 
trated. 

Mr.  Solomon. — It  is  dealing  with  pri- 
vate companies. 

Mr.  GLYNN.— No  doubt;  but  if  the 
Inter-State  Commission  in  America  has 
been  to  some  extent  a  failure  simply  be- 
cause it  cannot  make  certain  rates  we 
may  use  that  fact  as  an  argument  for 
the  statement  that  if  we  constitute  a 
body  here  without  arming  it  with 
extraordinary  powers  it  may  also  be  a 
failure.  In  America  there  are  44  states, 
with  a  railway  mileage  of  180,000  miles. 
Here  we  have  the  affairs  of  about  three 
states  to  deal  with.  Here  we  are  going  to 
constitute  a  body — to  do  what  1  Not  to  in- 
terfere with  general  rates,  but  simply  to 
determine  whether  any  rate  is  preferential 
and  contrary  to  the  provisions  of  the  Con- 
stitution. There  will  be  very  few  meetings 
of  the  commission,  but  the  members  of  it 
will  have  to  be  well  paid  because  they  will 
require  to  be  experts.  I  would  also  call 
attention  to  this  fact,  that  by  making  the 
appointment  of  the  Inter-State  Commission 
compulsory,  and  giving  it  power  to  carry  out 
the  general  provisions  of  the  Constitution 
with  regard  to  trade  and  commerce,  you 
will  enable  it  to  exercise  control  over  inter- 
colonial telegraphic  rates  and  other  mat- 
ters. Is  it  contemplated  that  the  com- 
mission shall  be  a  jack-of -all-trades,  having 
to  decide  on  river  rates,  and  to  determine 
such  questions  as  to  what  is  territorial  de- 
velopment, what  is  the  financial  returns 
of  the  various  lines  of  railways,  and  what 
is  a  fair  intercolonial  telegraphic  rate  ? 

Mr.  Barton. — All  they  can  do  is  to 
maintain  the  provisions  relating  to  trade 
and  commerce.  They  will  have  nothing  to 
do  with  the  question  of  telegraphic  rates. 

Mr.  GLYNN. — It  has  been  laid  down  in 
America  that  the  Inter-State  Commission 
could  get  from  Parliament  power  to  exer- 
cise control  over  the  telegraphic  rates. 
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Mr.  Barton. — Parliament  could  give 
them  that  power,  but  it  is  not  likely  that 
it  will  do  so. 

Mr.  Solomon. — We  are  not  handing 
over  the  posts  and  telegraphs  to  the 
Federal  Parliament. 

Mr.  GLYNN.— I  understand  that,  but 
what  I  say  is  that  if  Parliament  did  not 
legislate  at  all  with  regard  to  telegraphic 
rates,  the  federal  tribunal  could  say 
whether  any  one  rate  was  unduly  fair  to 
one  colony  and  unfair  to  another.  If  we 
appoint  a  commission  with  general  powers 
with  regard  to  trade  and  commerce  similar 
to  those  we  are  vesting  in  the  Supreme 
Court,  we,  by  implication,  give  power  to 
that  commission  to  deal  with  intercolonial 
telegraphic  rates.  We  should  not  do 
that.  The  Railways  Commissioners  of 
New  South  Wales  and  Victoria,  Messrs. 
Oliver  and  Mathieson,  point  out,  although 
it  may  be  said  that  they  are  prejudiced, 
that  the  appointment  of  such  a  commis- 
sion is  altogether  unnecessary.  They 
state  that  if  the  matter  is  left  to  them- 
selves they  can  do  all  that  is  required, 
and  they  point  out  also  that  the  duties 
of  the  commission  will  be  altogether  dif- 
ferent from  those  which  fall  within  the 
scope  of  the  commission  in  America. 

Mr.  Solomon. — There  is  nothing  in  the 
clause  to  prevent  the  Railways  Commis- 
sioners of  the  respective  colonies  being 
members  of  the  commission. 

Mr.  Barton. — Very  possibly  the  chief 
commissioner  of  each  colony  will  be  ap- 
pointed. 

Mr.  GLYNN.— That  may  be  done,  but 
I  do  not  think  it  will  be,  because  the  Inter- 
State  Commission  will  have  to  deal,  not 
only  with  the  question  of  railway  rates, 
but  with  the  question  of  the  development 
of  territory.  Surely  you  are  not  going  to 
appoint  a  board  of  Railways  Commissioners 
to  determine  what  is  the  true  policy  of 
development,  say,  in  New  South  Wales. 

Mr.  Solomon. — They  might  form  a  part 
of  the  board. 

Mr.  GLYNN.— If  the  difficulties  I  have 
indicated  exist,  we  should  not  make  the 
[Mr.  Glynn. 


appointment  of  the  Inter-State  Commis- 
sion compulsory.  There  is  a  feeling  in 
the  Convention  that  the  railways  will  be 
taken  over  in  five  or  six  years,  and  is 
the  Inter-State  Commission  to  remain 
after  that  time  1  It  must,  if  its  appoint- 
ment is  made  compulsory,  because  it  will 
still  have  some  duties  to  perform  in  con- 
nexion with  the  rivers  and  the  telegraph 
systems.  It  will  practically  have  nothing 
to  do,  but  we  should  be  unable  to  abolish 
it.  I  would,  therefore,  far  rather  leave 
the  matter  to  the  Federal  Parliament,  and 
take  the  risk  of  any  little  political  influence 
that  might  be  brought  to  bear  on  the 
work  of  the  commission.  That  would  be 
the  least  of  two  evils,  and,  if  a  division  is 
taken,  I  shall  vote  against  the  compulsory 
appointment  of  the  commission  under  the 
Constitution. 

Mr.  REID  (New  South  Wales).— I  am 
entirely  in  sympathy  with  the  position 
wrhich  my  right  honorable  friend  has  taken 
up.  But  I  go  a  little  further  than  he  does. 
I  confess,  sir,  that  my  present  view 
has  only  arisen  in  consequence  of  what 
has  been  done  during  the  past  few  days. 
If  nothing  had  been  done  of  the  character 
which  has  been  done,  I  should  have  been 
perfectly  satisfied  to  have  followed  the 
structure  of  the  Bill.  But  we  have  to 
recognise  the  altered  complexion  which 
has  been  put  on  the  Bill,  and  a  most 
important  alteration  it  is.  From  the 
first  moment,  I  think,  we  considered 
the  propriety  of  having  some  authority 
to  check  any  infringement  of  the  spirit  of 
intercolonial  free  trade  and  intercourse. 
I  think  the  universal  idea  was  that  there 
should  be  some  tribunal  appointed  to  look 
after  such  matters,  and  that  is  the  struc- 
ture of  the  Bill.  But  since  these  words 
have  been  inserted,  which,  instead  of  leav- 
ing such  matters  to  an  independent  tri- 
bunal, put  on  the  Parliament  the  duty  of 
practically  doing  this  work,  we  will  have 
to  make  up  our  minds  once  and  for  all 
whether  we  are  going  to  have  one  or  two 
tribunals  to  deal  with  these  matters.  If 
we  have  two,  they  are  bound  to  conflict ;  I 
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think  it  follows  that  there  must  be  one, 
and  one  only.  Then  the  question  is,  is 
that  one  to  bo  an  Inter-State  Con 
sion,  or  is  it  to  be  the  Parliament?  I 
think  most  of  us  will  agree  that  for 
obvious  reasons,  which  we  need  not  waste 
time  in  mentioning,  a  compact  commission 
would  relieve  the  Parliament  of  an  infinite 
amount  of  labour,  and,  perhaps,  of  con- 
flict, as  it  consists  of  not  one  body  but 
two  independent  bodies.  If  those  matters 
were  all  left  to  independent  experts  the 
time  of  the  Parliament  would  be  saved, 
and  many  other  good  results  would  come. 
I  go  further,  and  say  that  only  some  such 
tribunal  will  give  perfect  confidence  to 
all  parties,  and  such  a  tribunal  is  cal- 
culated to  give  perfect  confi  lence  to 
all  parties.  The  question  is,  which  is 
to  be  the  tribunal  ?  Is  Parliament  to  be 
a  rate-supervising,  rate-revising,  and  rate- 
annulling  body,  or  are  we  to  have  a  special 
body  for  that  purpose  1  I  think  the  Con- 
vention will  probably  see  that  it  is  worth 
the  trouble  and  expense,  in  view  of  all  the 
difficulties  and  the  feeling  engendered,  to 
have  some  independent  tribunal.  If  we 
are  to  have  an  independent  tribunal,  we 
must  make  it  at  least  as  independent  as  is 
the  Federal  High  Court.  We  should  fol- 
low the  language  used  in  connexion  with 
that  body.  I  think  my  right  honorable 
friend  will  agree  with  me  that,  instead  of 
using  "  shall "  for  "  may,"  we  should 
insert  a  provision  of  this  sort : — 

The  power  of  executing  and  maintaining 
the  provisions  contained  in  this  Constitution  re- 
lating to  trade  and  commerce  upon  railways 
and  rivers  within  the  Commonwealth  shall  be 
vested  in  an  Inter-State  Commission. 

That  is  the  language  which  is  used  in 
another  part  of  the  Bill  in  reference  to 
the  High  Court,  and  it  is  used  deliberately 
to  make  the  High  Court  a  part  of  the  Con- 
stitution, to  prevent  the  Parliament  from 
destroying  it  or  repealing  it. 

Mr.  Kingston. — Make  it  independent 
of  Parliament. 

Mr.  REID. — I  think  it  would  give  much 
re-assurance  to  the  people  who  are  anxious 


about  these  trade  matters  if  they  felt  that 
at  any  rate  they  would  be  determined  by  a 
tribunal  having  the  independence  of  a 
High  Court,  although  not  the  High  Court 
itself.  I  do  not  want  to  take  up  any 
time,  as  so  much  time  has  been  taken  up 
with  these  matters.  To  recapitulate, 
since  words  have  been  put  in,  I  think  it  is 
necessary  to  have  a  tribunal  to  carry  out 
the  powers  involved  in  those  words  instead 
of  the  Parliament;  that  if  there  is  to  be 
such  a  tribunal  it  must  be  made  thoroughly 
independent,  that  it  should  be  a  part  of  the 
Constitution,  and  should  not  owe  its  powers 
or  its  rosition  to  any  Government  or  to  any 
Parliament. 

Mr.  Solomon. — Will  you  deal  with  the 
point  touched  on  by  Mr.  Glynn  just  now, 
nannly,  the  probability  of  the  railways 
vesting  in  Parliament  within  five  years, 
and  of  there  being  no  necessity  then  for 
the  Inter-State  Commission  1 

Mr.  REID. — As  to  the  tenure  of  office 
of  the  commissioners,  I  do  not  wish  to 
follow  it  up  so  minutely  as  that,  but 
simply  to  put  the  thing  itself  in  the  bed- 
rock of  the  Constitution.  I  hesitated  to 
follow  the  rest  of  the  clause  relating  to 
the  High  Court,  such  as  the  condition 
that  the  Judges  shall  hold  office  during 
good  behaviour,  because  I  felt  that  it 
might  work  out  inconveniently.  I  do  not 
wish  to  tie  the  matter  up  more  than  is 
absolutely  necessary. 

Mr.  Solomon. — That  would  only  deal 
with  the  office,  not  with  the  limitation  of 
the  Constitution. 

Mr.  REID. — If  the  railways  are  taken 
over  the  rivers  are  left,  and  questions  may 
arise  of  public  roads,  trade  and  commerce 
generally,  so  that  under  any  set  of  con- 
ceivable circumstances  the  Inter-State 
Commission  is  a  body  which  will  be  useful. 
We  do  not  want  to  make  it  an  expensive 
body;  we  do  not  want  to  lay  down  that 
there  shall  be  so  many  commissioners,  or  to 
make  any  provision  of  that  sort.  I  would 
ka\  e  that  entirely  to  the  Parliament.  I  am 
perfectly  satisfied  that,  once  we  put  the 
thing  in  the  Constitution,  the  Parliament 
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will  do  all  that  is  right  in  connexion  with 
it.  I  think  the  plainer  course  will  be  to 
support  the  amendment  of  my  honorable 
friend — to  put  in  the  word  "shall,"  with 
the  understanding  that  we  will  have  this 
subsequently  put  in  the  form  I  suggest. 

Mr.  Kingston. — Is  not  the  tenure  of 
office  one  of  the  most  important  things  ? 

Mr.  KEID. — I  am  perfectly  satisfied  to 
leave  that.  I  do  not  apprehend  that  sworn 
officers  put  in  such  a  position  will  do  any- 
thing but  what  is  right  and  just.  I  do 
not  want  to  complicate  the  matter,  because 
I  quite  see  that  these  things  may  become 
so  unimportant  in  time  that  it  will  be  an 
inexcusable  expense  to  maintain  highly- 
salaried  experts  in  such  positions. 

Mr.  Douglas. — Useless  officers. 

Mr.  REID. — It  might  turn  out  to  be  so. 
Although  it  might  be  objectionable,  still 
this  arrangement  might  commend  itself  to 
the  wisdom  of  Parliament — the  Railways 
Commissioners  of  the  three  colonies 
should  act.  I  want  to  leave  it  open 
to  the  Parliament  to  exercise  its  wisdom 
on  all  these  matters,  but  I  want  to  put 
into  the  bed-rock  of  the  Constitution 
that  these  matters  shall  be  settled  by 
such  a  tribunal,  and  out  of  Parliament. 
Of  course,  this  will  involve  the  recasting 
of  the  clause,  bnt  we  have  faced  that 
position  from  the  first.  I  think  we 
have  all  admitted  that  those  amendments 
which  have  been  made  require  to  be  put 
together  in  a  different  form.  The  whole 
thing  must  be  recast,  but  I  will  vote  for 
my  honorable  friend's  proposition  that  the 
word  "shall"  be  inserted,  simply  as  an 
indication  that  we  wish  to  make  this  Inter- 
State  Commission  a  part  of  the  Constitu- 
tion, and,  subsequently,  a  clause  can  be 
framed  which  will  deal  with  that.  At 
present,  we  merely  wish  to  test  the 
feeling  of  the  Convention,  and  I  think  my 
honorable  friend's  amendment  will  do  that 
in  the  simplest  way. 

The  CHAIRMAN.— The  amendment  of 
the  Right  Hon.  Mr.  Kingston  is  to  put  in 
"  There  shall  be,"  and  to  strike  out  "  The 
Parliament  may  make  laws  constituting." 
[Mr.  Beid. 


Mr.  REID. — Then  something  else  will 
follow. 

The  CHAIRMAN.— No;  "There  shall 
be  an  Inter- State  Commission." 

Mr.  REID.— I  will  vote  for  that,  as 
amounting  to  an  expression  of  opinion 
that  we  should  have  an  independent  com- 
mission, as  part  of  the  Constitution,  and 
then,  afterwards,  the  necessary  words  may 
be  put  in. 

Mr.  BARTON  (New  South  Wales).— 
The  words  "  The  Parliament  shall  consti- 
tute an  Inter-State  Commission"  would 
be  perhaps  more  elastic  than  those 
which  are  suggested  by  my  right 
honorable  friend  (Mr.  Kingston).  As 
my  honorable  friend  (Mr.  Glynn)  has 
pointed  out — and  I  think  we  are  all  in- 
debted to  him  for  pointing  it  out— cir- 
cumstances may  arise  under  which  the 
necessity  will  no  longer  exist  for  the  Inter- 
State  Commission.  Imagine,  by  an  arrange- 
ment between  the  states  under  the  powers 
given  in  clause  52,  the  railways  becoming 
vested  in  the  Commonwealth.  In  that  case 
the  very  great  probability  is  that  the  ques- 
tions which  wrouid  necessitate  an  adjudica- 
tion by  an  Inter-State  Commission  will  no 
longer  have  any  existence.  It  would  be 
saddling  the  Constitution  with  a  con- 
tinuous expense  to  provide  that  there 
must  always  be  this  commission,  when  in 
point  of  fact  it  will  then  have  nothing  to 
do.  That  is  the  danger  I  foresee  from 
the  amendment. 

Mr.  Reid. — If  it  is  left  open  to  the 
Parliament  to  decide  the  tenure  of  office 
nominal  commissioners  can  be  appointed, 
for  that  matter. 

Mr.  BARTON.— If  the  matter  is  left 
open  to  Parliament  all  my  objections  are 
satisfied.  I  want  the  Constitution  in  its 
terms  not  to  raise  any  implication  that 
there  must  be  an  Inter  State  Commission 
always  in  existence  without  fear  of  circum- 
stances arising  which  would  render  it  a 
needless  expense,  and  simply  cumbering 
the  ground. 

Mr.  Reid. — So  long  as  we  do  not  put 
any  tenure  in  the  Bill,  we  do  not  embarrass 
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the  Commonwealth  in  filling  up  the  com- 
mission from  time  to  time  as  it  pleases. 

Mr.  BARTON. — I  am  rather  inclined  to 
make  some  provision  about  the  tenure 
of  office  ;  but  I  think,  under  the  circum- 
stances I  have  mentioned,  that  a  tenure  of 
a  few  years,  renewable  from  time  to  time, 
would  be  a  sufficient  one,  and  then  of 
course  that  tenure  need  not  be  renewed  if 
the  necessity  for  the  commission  died  out. 
Perhaps  that  would  be  the  better  way 
to  put  it.  Under  the  circumstances,  I 
think  itis  better  either  to  leave  in  the  words 
"  The  Parliament  may  "  or  to  say  "  The 
Parliament  shall  constitute  an  Inter-State 
Commission."  Then  they  may  constitute 
an  Inter-State  Commission  under  a  law 
which  may  fall  into  desuetude,  and  as  it 
falls  into  desuetude  they  can  cease  the 
appointments,  and  leave  off  paying  the 
salaries. 

Mr.  REID  (New  South  Wales).— From 
my  reading  of  these  matters,  I  do  not 
think  we  will  ever  be  in  such  a  position 
that  such  a  body's  services  will  not  be 
required.  In  the  manifold  ramifications 
of  trade  and  enterprise  of  all  kinds,  and  in 
the  extension  of  business  over  more  than 
one  colony,  I  feel  sure  that  a  number  of 
matters  are  bound  to  arise.  But  the 
great  point  with  me  is  that  I  wish  to 
re-assure  the  people  of  the  colonies  that  at 
the  present  time  all  these  vexatious  ques- 
tions will  be  settled  by  a  competent  and 
independent  tribunal.  And  to  secure 
that  object,  which  is  an  immediate  and 
pressing  object,  I  think  we  should  provide 
in  the  Constitution  for  the  appointment  of 
this  commission,  leaving  the  Parliament 
to  exercise  a  discretion  as  to  the  length  of 
the  appointments,  and  so  on  ;  and  if  in 
the  course  of  time  it  turns  out  that  the 
labours  of  the  commission  are  reduced  to 
a  minimum,  it  will  be  quite  open  for  the 
Parliament  to  accommodate  the  facts  to 
that  state  of  things,  by  having  nominal 
appointments. 

Sir  EDWARD  BRADDON  (Tasmania). 
— We  decided  yesterday  that  matters  con- 
cerning disputes  as  to  railway  rates  and  so 


forth  should  be  determined  by  a  tribunal 
called  an  Inter-State  Commission.  We 
have  left  the  matter  at  this  point,  that 
there  is  no  other  tribunal  provided  in  the 
Constitution  by  which  these  matters  can 
be  settled.  It  seems  to  me,  as  a  natu- 
ral consequence,  that  we  have  no  choice 
but  to  include  in  the  Constitution 
a  provision  for  the  appointment  of  an 
Inter-State  Commission,  which,  we  have 
agreed,  shall  decide  these  matters.  I 
do  not  think  that  this  need  involve  any 
very  great  expense.  I  cordially  agree 
with  the  suggestion  of  the  Premier  of 
New  South  Wales  that  the  best  choice  the 
Parliament  could  make  in  selecting  the 
members  of  the  commission  would  be  the 
Railways  Commissioners,  and,  that  being 
so,  I  do  not  think  that  the  expense  of  the 
Inter-State  Commission,  whose  services 
would  not  be  continuously  required,  would 
be  anything  that  need  alarm  us.  If  I 
thought  that  we  were  going  to  create  a 
body  of  highly-paid  officials  to  sit  per- 
manently, and  to  enjoy  their  salaries  per- 
manently, whether  they  had  anything  to 
do  or  not,  I  should  be  found  recording  my 
vote  against  it ;  but  I  do  not  think  we 
need  fear  that.  I  hope  that  we  shall  be 
able  to  proceed  to  a  division  and  settle 
this  matter  with  as  little  delay  as  possible. 
Mr.  MOORE  (Tasmania).— I  hope  that 
this  machine  that  you  are  now  creating 
will  be  under  the  control  of  the  Parlia- 
ment, and  I  think  that  the  word  "  may  " 
is  much  more  to  the  point  than  "  shall "  in 
this  clause,  which  should  not  be  mandatory. 
If  you  create  an  Inter-State  Commission 
with  all  the  powers  you  intend  to  invest 
in  it,  it  would  not  be  at  all  an  independent 
commission  if  you  appoint  a  Railways  Com- 
missioner for  each  of  the  colonies  on  that 
commission.  It  would  be  a  very  defective 
commission,  and  I  am  sure  that  if  you 
appoint  a  commission  at  all  those  who 
constitute  it  should  be  entirely  inde- 
pendent of  the  Governments  of  the  colo- 
nies. This  kind  of  thing  is  growing. 
We  are  adding  part  after  part,  and  ex- 
pense after  expense,  to  the  Constitution, 
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and  I  think  that  whatever  machinery 
may  be  necessary  in  this  case,  it  should 
not  be  mandatory  on  Parliament,  but 
that  Parliament  should  have  the  con- 
trol of  it,  so  that  Parliament  might,  from 
time  to  time,  appoint  that  commission 
whenever  it  was  necessary  to  decide  state 
questions  of  a  railway  character.  That  is 
the  only  way  in  which  you  can  avoid  the 
great  expense  which  will  otherwise  follow 
the  appointment  of  such  a  commission  as 
that.  I  do  not  intend  to  go  into  this 
matter  very  extensively,  but  my  idea  with 
respect  to  it  is  that  we  should  limit  all 
the  expenses  as  far  as  possible,  and  that  to 
create  a  huge  body  of  this  kind — to  ap- 
point an  Inter-State  Commission  with  all 
the  staff  and  paraphernalia  that  there 
may  be  in  connexion  with  it — will  land 
us  in  a  very  large  expense.  We  are 
comparing  great  things  with  small  things. 
We  are  comparing  a  little  place  with  about 
3,000,000  inhabitants,  like  Australia,  with 
a  much  more  populous  country.  We  are 
trying  to  draw  comparisons  between  these 
colonies  with  their  small  populations  and 
the  United  States  of  America  with  their 
population  of  between  60,000,000  and 
70,000,000  people.  Now,  I  think  that 
in  creating  an  institution  of  this  kind, 
which  may  require  to  be  remodelled,  or 
changed  and  altered  as  time  goes  on,  it 
would  be  a  great  mistake  to  make  it 
mandatory,  to  give  it  a  distinct  powder  in 
itself  under  the  Constitution,  and  I  again 
urge  that  it  should  be  under  the  control 
of  Parliament,  so  that  Parliament  may 
change  or  alter  it  from  time  to  time  as 
may  be  found  necessary  in  the  public 
interests. 

Mr.  BRUNKER  (New  South  Wales).— 
Without  wishing  to  detain  the  committee, 
or  to  discuss  this  matter  very  fully,  I 
would  like  to  offer  a  few  words  on  the 
question  now  before  us.  I  think  I  shall 
express  the  opinion  of  every  member  of 
the  Convention  when  I  say  that  the  trend 
of  the  discussion,  during  the  last  two  or 
three  days,  leads  to  the  necessity  for  the 
appointment  of  such  a  commission  as  that 
{Mr.  Moore. 


now  suggested.  Something  has  been  said 
w7ith  regard  to  the  expenditure  concurrent 
with  such  an  appointment,  but  I  contend 
that,  in  the  interests  of  federation,  no  ex- 
pense should  be  spared  that  is  necessary 
to  abrogate  the  irritation,  inconvenience, 
and  loss  which  have  obtained  between  the 
colonies  of  New  South  Wales  and  Vic- 
toria during  the  last  twTenty  years.  I  con- 
sider that  the  appointment  of  this 
Inter-State  Commission  is  the  true 
solution  of  the  whole  difficulty  that  has 
created  the  conflict  which  necessitated 
the  discussion  that  has  taken  place  on 
this  important  subject  during  the  last 
two  or  three  days.  I  do  not  speak  from 
a  theoretical  stand-point,  and,  as  an  illus- 
tration, I  would  like  to  suggest  to  the 
members  of  the  Convention  the  very  great 
advantages  that  have  arisen  in  New  South 
Wales  since  we  have  had  Raihvays  Com- 
missioners who,  by  the  power  of  Parlia- 
ment, and  consequently  the  will  of  the 
people,  have  been  able  to  act  indepen- 
dently, in  the  interests  of  the  whole  country. 
And  all  that  honorable  members  have  to 
do  is  to  refer  to  the  statistics  furnished  by 
the  Railways  Commissioners,  showing  the 
profits  that  have  been  derived  in  New 
South  Wales  from  the  railways,  as  compared 
with  the  railways  of  the  other  colonies,  to 
demonstrate  how  perfectly  the  system  has 
worked  in  a  very  much  smaller  degree 
than  that  which  it  is  proposed  to  initiate 
under  this  Constitution.  With  regard  to 
the  duties  of  this  commission,  there  is  no 
doubt  they  would  have  to  be  controlled  in 
a  very  large  degree  by  Parliament,  but 
that  control  wrould  simply  tend  to  the 
definition  of  their  duties,  something  in 
the  same  form  as  our  Railways  Commis- 
sioners in  NewT  South  Wales  are  appointed 
by  Act  of  Parliament.  Because  we  must 
always  remember  that  Parliament  is 
bound  to  remain  supreme  as  representative 
of  the  will  of  the  people.  Still,  we  must 
be  very  careful  in  framing  this  Constitu- 
tion to  embody  it  in  terms  that  will 
create  a  controlling  independent  body. 
They  must  be  independent  in  the  interests 
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of  all.      \nd  with  regard  to  the  functions 

of  this  body,  it  has  been  stated  by  an 
American  writer  that — 

The  Inter-State  Commerce  Commission  is  a 
.^emi-judicial  body,  by  which  the  federal  sta- 
tutes forbidding  unjust  discriminations  in  rail- 
way rates,  in  inter-state  freight  or  passenger 
traffic,  prohibiting  certain  sorts  of  combina- 
tions in  railroad  management,  &c,  are  inter- 
preted and  enforced. 

Now,  I  think  the  duties  defined  here  to  a 
very  large  extent  will  devolve  npon  the 
commission  which  we  propose  to  appoint 
under  this  Constitution.  I  wish  to  offer 
these  few  remarks,  because,  although  in  a 
much  smaller  degree,  we  are  enjoying  in 
New'  South  Wales  advantages  which  have 
resulted  by  the  action  of  our  Railways 
Commissioners,  and  the  excellent  work 
they  have  done,  and  I  regard  our  ex- 
perience in  that  respect  as  a  proof  to  us, 
combined  with  the  trend  of  this  discussion, 
which  has  embraced  almost  all  that  can  be 
said  on  the  subject,  that  the  appointment 
of  this  Inter-State  Commission  will  be 
a  solution  of  the  whole  difficulty.  I 
may  add  that  I  was  very  pleased 
last  evening  when  I  heard  this  sug- 
gestion made  by  Mr.  Holder,  who,  I  con- 
fess, has  to  a  large  extent  induced  me  to 
consent  to  the  appointment  of  this  com- 
mission, to  which,  at  a  previous  stage, 
I  was  somewhat  opposed.  I  hope  that, 
whatever  may  be  the  result,  there  will  be 
nothing  done  that  will  detract  from  the 
powers  or  the  control  of  Parliament,  be- 
cause we  must  all  recognise  that  Parlia- 
ment is  a  body  which  expresses  the 
supreme  will  of  the  people.  But  we  must 
also  bear  this  fact  in  mind,  that  however 
strict  in  integrity  the  members  of 
the  Federal  Parliament  may  be,  still 
there  are  always  prejudices  that  will 
arise  through  the  local  interests  Mem- 
bers of  Parliament  have  to  represent, 
and  we,  of  course,  who  are  old  parliamen- 
tarians, can  fully  recognise  this.  We  do 
not  want  to  be  guided  by  theory  in  a 
matter  of  that  kind :  we  know  from  practi- 
cal experience  exactly  how  these  prejudices 


d  a  .Disc,  and  it  matters  not  how  theParlia- 
may  be  constituted,  these  prejudices 
will  arise  in  some  of  our  highest  and  freest 
institutions,  and  we  must  avoid  any  of 
these  political  innovations  being  made 
upon  the  action  of  a  body  which  we  hope 
may  reign  supreme  and  independent,  so 
far  as  the  traffic  and  the  trade  and  com- 
merce of  the  different  colonies  are  con- 
cerned. 

Mr.  DOUGLAS  (Tasmania).— I  should 
like  to  know  whether  we  are  discussing 
the  question  of  the  appointment  of  an 
Inter-State  Commission  simply  as  regards 
railways  and  rivers,  or  upon  the  general 
question  as  regards  trade  and  commerce, 
because  the  clause  we  have  been  discussing 
simply  relates  to  railways  1 

The  CHAIRiUAN.— The  question  under 
discussion  is  as  to  whether  it  shall 
be  compulsory  or  optional  on  the  Par- 
liament to  appoint  this  Inter-State  Com- 
mission. 

Mr.  DOUGLAS.— Yes  ;  but  for  what 
purpose  is  the  commission  to  be  appointed 
— as  regards  the  rivers  and  the  railways, 
or  also,  connected  with  them,  trade  and 
commerce  in  general,  because  those  in- 
volve entirely  separate  questions?  If 
it  is  simply  as  regards  railways  and 
riverSj  it  seems  to  me  that  the  Parliament 
should  appoint  the  Inter-State  Commis- 
sion, but  that  it  certainly  should  not  be 
restricted  in  its  choice  of  the  members  of 
that  commission  to  the  Commissioners  of 
Railways,  who  are  much  more  likely  to 
be  prejudiced  than  independent  persons 
appointed  by  Parliament,  from  time  to 
time,  to  carry  out  the  object  which  this 
Inter-State  Commission  is  to  be  appointed 
to  carry  into  effect.  To  provide  t  hat  Par- 
liament shall  appoint  three  of  the  Railways 
Commissioners — one  from  South  Australia, 
one  from  Victoria,  aud  one  from  New 
South  Wales — and  that  those  commis- 
sioners are  to  be  under  Parliament,  would, 
it  seems  to  me,  be  a  great  deal  worse 
than  leaving  it  to  Parliament  altogether, 
because  the  Railways  Commissioners  are 
much     more     likely     to     be    prejudiced 
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than  are  Members  of  Parliament,  who 
have  no  interest  in  the  matter.  There 
are  two  colonies  represented  in  this 
Convention  who  would  not  be  particularly 
interested  in  the  results  of  this  commis- 
sion, but,  as  regards  the  other  three 
colonies,  it  is  very  evident  that  there  must 
be  an  independent '  body  authorized  to 
arrange  matters  between  them.  And  I 
quite  agree  with  Mr.  Reid  when  he  states 
that  he  would  not  go  farther  at  the  pre- 
sent time  than  to  appoint  an  Inter-State 
Commission  and  leave  the  matters  of 
detail  and  rates  with  the  Federal  Parlia- 
ment. That,  it  appears  to  me,  is  a  much 
better  course  of  procedure.  The  idea  of 
appointing  as  members  of  this  Inter-State 
Commission  men  for  life,  as  our  Judges  are 
appointed,  or  for  good  behaviour,  would,  it 
appears  to  me,  be  going  in  the  wrong- 
direction  altogether,  inasmuch  as  in 
all  probability,  as  things  settle  down, 
this  body  will  have  little  or  nothing 
to  do.  The  Inter-State  Commission 
will  only  be  brought  in  casually,  and  for 
that  reason  the  members  of  the  com- 
mission ought  not  to  be  paid  a  fixed  salary, 
and  create  a  staff  of  officers  wTho  will  not 
be  required.  At  present,  as  I  understand 
it,  the  vote  proposed  to  be  taken  is  simply 
on  the  question  as  to  whether  this  Inter- 
State  Commission  shall  be  appointed,  not 
going  any  further  than  that.  It  appears 
to  me  that  it  would  be  desirable,  inasmuch 
as  we  have  practically  decided,  to  a  cer- 
tain extent,  on  the  appointment  of  an 
Inter-State  Commission,  that  Ave  should 
now  affirm  that,  and  agree  at  once  to  the 
appointment  of  the  commission,  but  I  feel 
that  we  ought  to  stop  there,  and  leave 
the  rest  to  Parliament. 

Mr.  BARTON  (New  South  Wales).— 
Perhaps  I  might  make  a  suggestion  to  the 
committee  which  will  enable  us  to  pass  on 
to  other  matters.  If  a  vote  were  taken  on 
the  proposal  that  the  word  "  shall "  be 
substituted  for  the  word  "  may,"  so  as  to 
make  the  clause  read  "  Parliament  shall," 
and  if  that  be  decided  in  the  affirmative, 
it  might  be  taken  as  a  direction  to  the 
[Mr.  Douglas. 


Drafting  Committee  to  redraft  this  and 
the  following  clause,  so  as  to  provide  for 
the  desires  that  have  been  expressed  by 
the  committee  during  the  debate,  which 
are  very  easy,  on  this  occasion,  to  gather. 
It  would  not  be  a  very  difficult  matter  to 
redraft  these  clauses  to  meet  the  views  of 
the  committee. 

Mr.  Higgins. — We  want  a  test  vote  as 
to  whether  it  shall  be  obligatory  or  not  on 
the  Parliament  to  appoint  an  Inter- State 
Commission. 

Mr.  BARTON.— Yes,  and  if  such  a  vote 
is  carried,  as  far  as  I  can  see  at  pre- 
sent, the  Drafting  Committee  would  be 
likely  to  put  the  two  clauses  together  in 
some  such  shape  as  this  : — 

There  shall  be  an  Inter-State  Commission, 
with  such  powers  of  adjudication  and  adminis- 
tration as  the  Parliament  from  time  to  time 
deems  necessary,  but  so  that  the  commission 
shall  be  charged  with  the  execution  and  main- 
tenance within  the  Commonwealth  of  the  pro- 
visions of  this  Constitution,  and  of  any  laws 
made  thereunder,  relating  to  trade  and  com- 
merce. 

That  is  to  be  the  charge  of  the  commis- 
sion, but  the  extent  of  the  powers  of  ad- 
judication and  determination  necessary  to 
enable  them  to  carry  out  their  charge 
must,  from  time  to  time,  be  left  to  the 
Parliament,  as  any  one  must  admit. 

Mr.  Reid. — We  do  not  object  to  that. 

Mr.  Higgins. — Is  it  quite  clear  as  to 
raihvay  rates  coming  under  the  trade  and 
commerce  clauses? 

Mr.  BARTON.— There  is  no  question 
about  that 

Mr.  Higgins. — I  think  so. 

Mr.  BARTON.— I  do  not  think  there 
will  be  any  question  of  that  at  all.  I  think 
that  we  will  all  admit  that  raihvay  rates 
will  come  under  the  trade  and  commerce 
clauses,  and  1  think  that  the  Drafting 
Committee  may  go  so  far,  in  dealing  with 
Sir  George  Turner's  and  other  amend- 
ments, where  they  find  that  a  suggested 
new  clause  or  anything  of  that  kind  con- 
tains what  is  obviously  a  repetition  of 
powers  already  given,  as  to  bring  the 
matter  before  the  Convention,  in  order  to 
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see  that  the  repetition  does  not  occur. 
Those  would  be  pure  matters  of  drafting. 
After  the  clause  I  have  just  suggested,  1 
would  follow  up  with  a  clause  something 
like  the  one  that  was  brought  up  in  Ade- 
laide for  regulating  the  tenure  of  office  of 
the  commissioners.  I  think  it  would  be 
better  if,  instead  of  appointing  the  commis- 
sioners during  good  behaviour,  they  were 
appointed,  like  the  Railways  Commis- 
sioners, for  a  definite  term  of  years,  so  that 
if  ever  the  necessity  for  the  appointment  of 
an  Inter-State  Commission  died  out,  by  the 
transfer  of  the  railways,  or  otherwise,  Par- 
liament would  have  the  matter  in  its  own 
hands. 

Sir  George  Turner.  —  The  commis- 
sioners might  be  appointed  for  five  years. 

Mr.  BARTON. — Yes,  for  five  or  seven 
years,  as  our  Railways  Commissioners  are 
appointed.  We  have  found  seven  years 
a  convenient  period.  However,  that  is  a 
minor  matter.  I  merely  make  the  sugges- 
tion in  this  way,  and  I  ask  the  committee 
to  take  a  vote  as  to  whether  the  appoint- 
ment of  this  Inter-State  Commission  shall 
be  made  compulsory  or  optional  with  the 
Parliament.  It  appears  to  me  that  possibly 
some  clause  like  that  which  I  have  sug- 
gested might  meet  the  case  by  combining 
the  two  provisions  in  one  clause. 

Mr.  KINGSTON  (South  Australia).— 
The  point  which  I  wish  to  make  is  this  : 
Should  not  the  Inter-State  Commission  be 
constituted  under  the  Constitution  instead 
of  being  the  creation  of  the  Federal  Par- 
liament, as  it  is  intended  in  some  respects 
to  control  the  judgment  of  the  Federal 
Parliament  1 

Mr.  Barton. — I  think  the  Federal  Par- 
liament would  be  obliged  to  appoint  the 
Inter-State  Commission  anyhow.  Other- 
wise, Sir  George  Turner's  clause  and  that 
of  Mr.  Grant  could  not  be  put  into  opera- 
tion. 

Mr.  KINGSTON.— Itmust  beappointed, 
but  I  am  inclined  to  think  that  proper 
provision  should  be  made  within  the  four 
corners  of  the  Constitution  for  the  appoint- 
ment  of   the  commission.      You    cannot 


expect  the  members  of  a  commission 
which  owes  its  very  existence  to  the  Federal 
Parliament  to  exercise  the  absolute  inde- 
pendence which  you  might  like,  and  which 
it  would  exercise  if  it  owed  no  such  al- 
legiance. As  to  the  question  of  expense, 
I  hardly  like  the  suggestion  that  the 
Railways  Commissioners'  services  should  be 
utilized.  The  commissioners  are  the  ser- 
vants of  the  several  Governments,  and 
that  absolute  independence  which  is  so 
desirable  could  not  be  expected  from 
them.  But  there  is  no  necessity  for  any 
great  expense.  Probably  very  little  will 
require  to  be  done,  and  the  offices  will  be 
high  and  honorable,  and  be  valued  as 
such.  The  remuneration  need  only  be 
commensurate  with  the  services  rendered. 
I  have  every  disposition  to  facilitate  the 
action  of  the  leader  of  the  Convention, 
but  I  am  sorry  that  he  does  not  see  his 
way  altogether  to  provide  for  the  consti- 
tution of  this  commission  in  the  Constitu- 
tion. No  doubt,  however,  we  shall  have 
an  opportunity  of  amending  the  clause, 
and  of  further  considering  the  matter 
by-and-by. 

The  amendment  for  inserting  the  words 
"  There  shall  be  "  was  agreed  to  without 
a  division. 

The  amendment  striking  out  the  words 
"The  Parliament  may  make  laws  con- 
stituting "  was  agreed  to. 

The  CHAIRMAN.— There  is  an  amend- 
ment suggested  by  the  Legislative  Assem- 
bly of  South  Australia  with  reference  to 
the  rivers ;  but,  inasmuch  as  it  appears  to 
me  that  that  question  has  been  decided,  I 
shall  not  put  the  amendment.  The  ques- 
tion now  is,  That  the  clause,  as  amended, 
stand  part  of  the  Bill. 

Dr.  QUICK  (Victoria).— I  understood 
that  the  qualifying  and  limiting  words 
with  regard  to  railways  and  rivers  were 
to  be  eliminated. 

Mr.  BARTON  (New  South  Wales).— I 
intended,  that  being  the  sense  of  the  com- 
mittee, to  give  to  the  commission  the 
execution   and    maintenance   within    the 
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Commonwealth  of  the  provisions  of  the 
Constitution  relating  to  trade  and  com- 
merce. That  is  a  widening,  but  I  think 
a  necessary  widening,  of  the  powers  of 
the  commissioD,  and  I  understood  that  it 
met  with  the  entire  approval  of  the  Con- 
vention. I  will  suggest  that  we  might 
now  pass  these  clauses  as  they  stand  sub- 
ject to  my  bringing  forward  a  reprint  of 
them  in  the  shape  in  which  I  think  the 
committee  intend  that  they  shall  stand. 

Dr.    QUICK    (Victoria).  —  I    beg    to 
move — 

That  the  words 
out. 


upon  railways  "  be  struck 


The  motion  was  agreed  to. 
Dr.    QUICK    (Victoria).  —  I    beg    to 
move — 

That  the  words  "and  upon  rivers  flowing 
through,  in,  or  between  two  or  more  states," 
be  struck  out. 

Mr.  ISAACS  (Victoria).— I  understand 
that  if  this  amendment  is  agreed  to,  the 
way  the  clause  will  read  will  be,  that  the 
"Inter-State  Commission  will  be  charged 
with  the  execution  and  maintenance 
within  the  Commonwealth  of  the  provi- 
sions of  the  Constitution  relating  to  trade 
and  commerce." 

Mr.  Barton. — Yes. 

Mr.  ISAACS. — Then  the  commission 
will  have  to  say  whether  the  action  of  any 
particular  state  is  contrary  to  this  pro- 
vision, whether  relating  to  railways  or 
merchandise,  or  to  bounties,  or  to  any- 
thing of  the  kind.  Well,  it  seems  to  me 
that  a  body  of  railway  experts  are  having 
a  duty  cast  upon  them  that  will  not  only 
supersede  the  powers  of  the  Parliament 
altogether,  but  will  be  contrary  to  what 
we  desire. 

Mr.  Barton. — They  need  not  be  rail- 
way experts  necessarily.  Their  powers 
would  be  defined  by  the  Parliament,  and 
there  would  be  an  appeal  to  the  High 
Court. 

Mr.    ISAACS. — It  seems  to   me  to  be 
superseding  the  powers  of  the  Parliament. 
I  am  afraid  of  it. 
[Mr.  Barton. 


The  amendment  striking  out  the  words 
"and  upon  rivers  flowing  through,  in,  or  be- 
tween two  or  more  states  "  was  agreed  to. 

The  CHAIRMAN.— The  clause  now 
reads — 

There  shall  be  an  Inter- State  Commission  to 
execute  and  maintain  within  the  Common- 
wealth the  provisions  of  this  Constitution  re- 
lating to  trade  and  commerce. 

Dr.  QUICK  (Victoria).— The  clause  as 
it  stands  seems  somewhat  restricted.  It 
does  not  take  into  consideration  Sir  George 
Turner's  clause.  I  understand  that  the 
object  was  to  give  the  Inter-state  Commis- 
sion jurisdiction  to  determine  what  are 
preferences  and  discriminations  which  are 
unjust  to  any  state. 

The  CHAIRMAN.— We  cannot  go  back 
to  clause  95. 

Sir  GEORGE  TURNER  (Victoria).— I 
think  the  clause  will  be  restricted  as  it 
stands.  It  provides  that  there  shall  be 
an  Inter-State  Commission — 

to  execute  and  maintain  within  the  Common- 
wealth the  provisions  of  this  Constitution  re- 
lating to  trade  and  commerce. 

I  think  there  should  be  added  the  words 
"and  any  laws  passed  by  the  Federal 
Parliament."  If  the  leader  of  the  Con- 
vention will  not  agree  to  add  those  words 
I  shall  have  to  move  an  amendment  to 
that  effect  myself.  We  have  another 
clause  in  the  Bill  which  shows  that  the 
Federal  Parliament  may  pass  laws  with 
certain  restrictions,  but  grave  doubts  may 
arise  as  to  whether  the  commission  has 
power  to  say  anything  except  what  arises 
under  this  Constitution. 

Mr.  Kingston. — It  will  be  too  much  to 
say  "  any  laws  passed  by  the  Federal  Par- 
liament." It  might  apply  to  marriage 
and  divorce,  for  instance. 

Sir  GEORGE  TURNER.— Not  such 
questions  as  those.  Perhaps,  however,  the 
amendment  I  have  indicated  might  have 
the  effect  which  Mr.  Kingston  suggests  if 
the  wordM  were  put  in  the  wrong  place. 
I  think  the  clause  should  read — "The 
provisions  of   this  Constitution  and   any 


Common  wealth  01 


[36  Fw*.,  1898.] 


Australia  BUI. 


1537 


"laws   passed    by   the    Federal    Parliament 

relating  to  trade  and  cummerce."     If  the 

leader  of  the  Convention   will  not  accept 

an  amendment  of  that  kind,  I  shall  move 

an  amendment. 

Mr.  (miX.NOU  (New  South  Wales).— 
1  do  not  think  that  the  words  Algg* 
by  Sir  George  Turner  are  necessary.  The 
provisions  of  the  Constitution  include 
the  power  to  legislate,  and,  therefore,  the 
provisions  of  the  Constitution  include 
(very thing  which  is  necessary  to  carry 
out  the  Constitution. 

Mr.  Isaacs. — But  the  Interstate  Com- 
i  )ii  is  to  maiutain  these  laws,  not  the 
Supreme  Court. 

Mr.  O'CONNOR,— "Maintain"  simply 
means  supervise  the  carrying  out  of  the 
laws.  The  laws  will  be  in  the  hands  of 
the  Executive. 

Mr.  Barton. — The  commission  can  only 
have  the  powers  of  administration  which 
the  Parliament  gives  to  them. 

Mr.  O'CONNOR.— Exactly.  The  statute 
constituting  the  Inter-State  Commission, 
which  gives  the  commission  its  status  and 
powers,  will  lay  down  the  lines  on  which 
it  is  to  act.  These  powers  will  be  denned 
within  certain  limits.  The  words  sug- 
gested by  Sir  George  Turner  do  not  seem 
to  be  necessary  for  the  purpose  of  carrying 
out  the  provisions  of  the  Constitution. 

Sir  EDWARD  BRADDON  (Tasmania). 
— We  are  beginning  to  feel  some  of  the 
difficulties  which  have  arisen  from  our 
substitution  of  the  Inter-State  Commis- 
sion for  the  Parliament.  Just  now 
I  cordially  agreed  Avith  Mr.  Beid  in 
his  suggestion  that  this  Inter-State 
Commission  should  be  constituted  of 
the  Commissioners  of  Railways,  believing 
that  the  duties  of  the  Inter- State  Com- 
mission should  be  almost  exclusively  those 
relating  to  traffic  in  regard  to  railways. 
But  now  we  discover  that  this  tribunal  is 
to  deal  with  every  possible  matter  relating 
to  trade  and  commerce.  Never  mind 
what  appeal  there  is  to  the  High  Court,  I 
object  that  we  are  giving  to  this  body  the 
responsibility  of  decidiug  in  matters  of 
[97] 


every  sort  relating  to  trade  and  commerce. 
We  cannot  accept  the  wish  expressed  by 
Mr.  Reid  that  the  Railways  Commissioners 
■should  be  these  experts.  The  Railways 
Commissioners  might  know  nothing  about 
the  subjects  whieli  will  have  to  be  referred 
to  this  body.  If  there  is  to  be  a  com- 
mission of  three  appointed,  many  ques- 
tions besides  those  relating  to  railway 
disputes  will  have  to  be  decided. 

Mr.  Isaacs.— They  would  at  least  want 
the  qualifications  of  Supreme  Court 
Judges. 

Sir  EDWARD  BRADDON.— They  will 
want  more,  because  they  must  have  a  con- 
siderable technical  knowledge  of  various 
matters. 

Sir  George  Turner.  —  They  could 
always  get  technical  evidence. 

Sir  EDWARD  BRADDON.— I  do  not 
see  how  we  could  safeguard  ourselves  in 
this  particular  unless  it  is  by  saying  that 
this  commission  shall  be  appointed  by  the 
Parliament  from  time  to  time  as  occasion 
arises,  and  for  particular  questions  as  they 
arise. 

Mr.  Isaacs. — Would  not  that  be  very 
dangerous  1 

Sir  EDWARD  BRADDON.— The  whole 
thing  is  dangerous  and  difficult,  as  we  have 
made  it  for  ourselves.  I  was  not  one  of 
those  who  made  it  so. 

Mr.  KINGSTON  (South  Australia).— I 
confess  I  did  not  quite  follow  the  argu- 
ment of  Mr.  O'Connor  when  he  said  that 
the  law  made  by  the  Federal  Parliament 
is  a  provision  of  the  Constitution  because 
it  happens  to  be  made  within  the  powers 
conferred  upon  it. 

Mr.  O'Connor. — No ;  I  say  a  provision 
of  the  Constitution  within  the  meaning  of 
this  section. 

Mr.  KINGSTON.— I  think  if  the  hon- 
orable member  considers  the  matter 
he  will  be  disposed  to  think  that  he 
has  laid  it  down  a  little  too  broadly. 
Suppose  the  Federal  Parliament  has 
exercised  its  powers  of  legislation  on  this 
subject,  can  it  be  said  the  Act  it  has 
passed  is  a  provision  of  the  Constitution  ? 
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I  rather  think  that  a  provision  of  the  Con- 
stitution, as  meant  by  that  clause,  are 
those  declarations  as  to  the  freedom  of 
trade  and  otherwise  inserted  in  general 
terms  for  observance  by  all  concerned. 

Mr.  Barton. — There  are  several  pro- 
visions as  to  trade  and  commerce.  Sir 
George  Turner's  new  clause  is  a  provision 
relating  to  trade  and  commerce. 

Mr.  KINGSTON.— As  regards  all  these 
things  within  the  four  corners  of  the  Con- 
stitution, I  thoroughly  agree  that  they 
are  provisions  of  the  Constitution.  Sir 
George  Turner's  proposal  as  to  the  ques- 
tion of  special  guardianship  with  respect 
to  railway  rates,  is  a  provision  of  the 
Constitution,  but  as  to  all  laws  relating 
to  trade  and  commerce,  I  understood  Mr. 
O'Connor's  answer  to  be  that  those  laws, 
being  made  within  the  powers  of  the  Con- 
stitution, they  would  be  provisions  of  the 
Constitution.     I  do  not  think  so. 

Mr.  Reid. —  They  would  follow  from 
that. 

Mr.  KINGSTON.— Can  they  be  termed 
provisions  of  the  Constitution  % 

Mr.  Reid. — Yes,  for  the  purpose  of  that 
clause. 

Mr.  KINGSTON.— I  would  ask  my 
honorable  friend  to  consider  the  question  ; 
I  confess  I  am  unable  to  support  his  view. 

Dr.  QUICK  (Victoria).— In  support  of 
the  contention  of  Mr.  Kingston,  I  would 
point  out  that  section  73,  referring  to  the 
judicial  body,  distinguishes  between  a 
power  arising  under  the  Constitution  and 
a  power  arising  under  any  laws  made  by 
the  Parliament.  There  is  a  clear  dis- 
tinction ;  consequently,  I  submit  that  the 
words  proposed  by  Sir  George  Turner  and 
those  to  be  added  afterwards  would  re- 
strict the  provisions  of  this  Constitution. 

Mr.  BARTON.— New  South  Wales).— 
There  is  something  in  that  point,  and  I 
will  make  a  suggestion  that  it  should  read 
in  this  way — 

The  execution  and  maintenance  of  the  pro- 
visions of  this  Constitution  and  of  any  laws  made 
thereunder  relating  to  trade  and  commerce. 
\Mr.  Kingston. 


Mr.  Kingston. — That  would  do. 

Sir  George  Turner. — Might  not  the 
provisions  of  this  Constitution  refer  to  all 
provisions  ? 

Mr.  BARTON.— No ;  the  words  relating 
to  trade  and  commerce  would  cover  that. 

Mr.  O'Connor. — Dr.  Quick  is  quite 
right.  There  is  a  distinction  already 
drawn  in  the  Constitution. 

Mr.  SYMON  (South  Australia).— This 
ought  to  be  considered  a  little  more.  The 
question  is  now  whether  you  are  setting 
up  this  Inter-State  Commission  in  rivalry 
to  the  powers  of  the  Federal  Judiciary. 

Mr.  Barton. — We  are  going  to  pro- 
vide for  appeals  from  the  Inter-State 
Commission  to  the  High  Court. 

Mr.  SYMON. — That  may  get  over  the 
difficulty,  but  you  have  to  be  very  careful 
in  a  general  clause  like  this  to  keep  it  as 
narrow  as  possible. 

Mr.  Barton. — I  would  not  dream  of 
giving  these  powers  to  the  Inter- State 
Commission  unless  there  was  an  appeal 
to  the  High  Court. 

Mr.  SYMON.— That  gets  rid  of  the 
difficulty  to  some  extent,  but,  as  an  hon- 
orable member  suggests,  it  creates  another 
difficulty,  and  I  think  the  question  ought 
to  be  more  fully  considered. 

Mr.  O'Connor. — Parliament  will  define 
the  powers. 

Mr.  SYMON.— Of  course,  this  is  all  to 
be  under  the  consideration  of  the  Drafting 
Committee,  and  we  shall  have  another 
opportunity,  perhaps,  of  putting  it  in  an 
intelligible  shape. 

Mr.  BARTON  (New  South  Wales).— I 
beg  to  move — 

That  after  the  word  "  Constitution  "  the  fol- 
lowing words  be  inserted — "  and  any  laws  made 
thereunder." 

The  amendment  was  agreed  to. 

Mr.  ISAACS  (Victoria).— This  will  now 
stand  that  the  Inter-State  Commission  is 
to  have  jurisdiction  with  regard  to  the 
provisions  of  the  Constitution,  and  of  any 
laws  made  thereunder  relating  to  trade 
and  commerce.  Now,  how  far  is  that  to 
extend  1     Does  it  extend  to  the  provisions 
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of  Sir  George  Turner's  clause  in  relation 
to  preferences  and  discriminations,  which 
will  not  touch  on  the  trade  and  commerce 
clause,  but  which  may  be  deemed  by  Par- 
liament to  be  unjust  to  a  state  by  reason 
of  being  too  low  1 

Mr.  BARTON  (New  South  Wales).— 
My  view  is  that  preferences  and  dis- 
criminations are  subject  already  to  inter- 
ference. They  could  be  brought  before 
the  High  Court ;  they  are  an  infringement 
of  the  provisions  relating  to  trade  and 
commerce,  but  the  law  with  regard  to 
these  matters  is  now  better  defined  by  the 
clause  of  Sir  George  Turner  which  we 
have  inserted.  I  do  not  think  the  addition 
of  the  words  forbidding  preferences  and 
discriminations  leads  to  the  inference 
that  preferences  and  discriminations  are 
not  infringements  of  the  laws  relating  to 
trade  and  commerce.  It  is  clear  that 
carriage  by  railways  under  rates  which  are 
preferences  or  discriminations  is  trade  and 
commerce,  and  is  the  inter-state  commerce 
aimed  at  if  it  passes  from  state  to  state. 

The  clause,  as  amended,  was  agreed  to. 

Clause  97. — The  commission  shall  have  such 
powers  of  adjudication  and  administration  as 
may  be  necessary  for  its  purposes,  and  as  the 
Parliament  may  from  time  to  time  determine. 

Mr.  BARTON  (New  South  Wales).— I 
wish  to  suggest  that  this  clause  might  now 
be  allowed  to  stand  as  it  is.  I  have  under- 
taken to  draft  a  clause  which  will  combine 
these  two  in  a  more  definite  form. 

Mr.  DOBSON  (Tasmania).— I  wish  to 
ask  whether,  in  these  two  clauses — 96  and 
97 — there  is  not  a  clear  conflict  of  duty  be- 
tween what  the  Inter-State  Commission 
has  to  do  and  the  powers  of  Parliament  1 
As  I  understand  the  amendment  of  Sir 
George  Turner,  Parliament  will  maintain 
and  execute  certain  rules. 

Sir  George  Turner. — Parliament  is  to 
pass  laws. 

Mr.  DOBSON.— It  appears  to  me  to 
be  extremely  confused. 

Mr.  BAUTON  (New  South  Wales).— 
That   is   the   reason  why  I   suggested  a 


redrafting  of  the  clauses.  It  will  probably 
take  this  shape  : — 

There  shall  be  an  Inter-State  Commission, 
with  such  powers  of  adjudication  and  adminis- 
tration as  the  Parliament  from  time  to  time 
deems  necessary,  but  so  that  the  commission 
shall  be  charged  with  the  execution  and  main- 
tenance within  the  Commonwealth  of  the  pro- 
visions of  this  Constitution,  and  of  any  laws 
made  thereunder  relating  to  trade  and  com- 
merce. 

That  would  meet  my  honorable  friend's 
objection.  There  is  no  real  conflict  be- 
tween the  clauses. 

Mr.  Dobson. — My  point  is,  can  the  Par- 
liament give  away  the  powers  to  the  Inter- 
State  Commission  which  we,  by  Sir  George 
Turner's  amendment,  have  conferred  on  the 
Parliament. 

Mr.  BARTON.— You  cannot  give  the 
execution  and  maintenance  of  these  pro- 
visions, but  the  question  of  adjudicative 
and  administrative  powers  are  to  be  vested 
by  Parliament. 

The  clause  was  agreed  to.        -  s^v 

[The  Chairman  left  the  chair  at  Jive 
minutes  to  one  o'clock  p.m.  The  committee 
resumed  at  five  minutes  past  two  o'clock 
p.m.] 

The  CHAIRMAN.  —  Before  putting 
clause  98,  I  wish  to  call  the  attention  of 
the  committee  to  proposed  new  clauses, 
which  are  to  be  found  on  pages  57  to  59 
of  the  tabular  statement  of  amendments 
suggested  by  the  Legislatures.  There  is 
a  series  of  new  clauses  with  reference  to 
public  debts  proposed  by  Tasmania,  and 
on  page  61  there  is  a  proposed  clause — 
93a — also  proposed  by  the  Parliament  of 
Tasmania.  Inasmuch  as  this  proposed 
new  clause  93a  is  simple,  and  deals 
with  one  specific  point,  namely,  whether 
the  Commonwealth  should  have  power  to 
lend  to  the  states  or  not,  it  will  perhaps  be 
convenient  to  put  that  clause  first.  There- 
fore I  will  put  the  question  that  the  pro- 
posed new  clause  93a  be  inserted  in  the 
Bill.     That  clause  is  as  follows : — 

The  Commonwealth  may  from  time  to  time 
lend  to  any  state  on  such  terms  and  conditions 
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as  the  Parliament  may  prescribe  any  sum  or 
sums  of  money  borrowed  on  the  public  credit 
of  the  Commonwealth. 

Sir  GEORGE  TURNER  (Victoria).— 
I  would  ask,  sir,  whether  it  is  wise  to  put 
this  clause  first  1  As  the  Bill  stands  at 
present  there  is  no  compulsion  on  the 
Commonwealth  to  take  over  all  the 
existing  debts ;  but  suppose  the  Bill  is 
altered,  and  it  is  made  compulsory  on  the 
Commonwealth  to  take  over  all  the  debts, 
then  I  think  it  would  probably  follow  as 
a  matter  of  course  that  future  borrowings 
would  have  to  be  through  the  Common- 
wealth only.  I  think  it  would  be  rather 
unwise  to  decide  this  question  first,  because 
the  decision  of  it  in  many  of  our  minds 
would  hang  on  the  question  of  whether  it 
was  compulsory  to  take  over  the  debts  or 
not.  It  would  be  better  to  let  this  stand 
over  until  the  other  question  is  settled. 

The  CHAIRMAN.— I  will  put  it  in  any 
way  that  is  considered  most  convenient. 
I  will  put  any  new  clause  first  which  is 
submitted. 

Mr.  GLYNN  (South  Australia).— Mr. 
Chairman,  would  you  not  allow  clause  98 
to  be  taken  1  As  Sir  George  Turner  has 
pointed  out,  these  clauses  may  be  condi- 
tional on  making  the  Commonwealth  take 
over  the  debts  at  once.  I  have  a  clause 
which  will  run  into  this,  but  it  is  purely 
conditional  on  the  carrying  of  another 
amendment  to  take  over  the  debts.  The 
three  long  clauses  suggested  by  Tasmania 
are  simply  methods  of  doing  the  same 
thing,  so  that  they  might  be  discussed  in 
connexion  with  clause  98. 

The  CHAIRMAN.— I  will  put  it  in 
whatever  way  seems  best  to  the  com- 
mittee. 

Mr.  O'Connor. — It  seems  to  me  that 
the  suggestion  of  my  right  honorable 
friend  might  be  followed,  and  that  then 
93a  might,  if  necessary,  be  inserted  as  a 
separate  clause. 

The  CHAIRMAN.— I  would  call  the 
attention  of  honorable  members  to  clause 
92a,  which  has  been  suggested  by  the 
Legislative  Assembly  of  Tasmania.     Is  it 


advisable  to  put  it  before  this  clause  ?  It 
provides  that  upon  the  establishment  of 
the  Commonwealth  the  whole  of  the  public 
debts  of  the  states  shall  be  taken  over  by 
the  Commonwealth. 

Mr.  Glynn. — That  is  another  proposal 
to  carry  out  something  to  effect  which 
other  amendments  have  been  suggested. 
I  think  that  if  you  put  the  general  clause 
it  would  be  possible  to  discuss  the  ad- 
visability of  taking  over  these  debts. 

The  CHAIRMAN.— No  doubt  it  will  be 
competent  for  honorable  members  to  dis- 
cuss all  these  clauses  together.  The  ques- 
tion that  occurs  to  me  is  which  is  the  best 
way  of  putting  them  to  enable  the  com- 
mittee to  come  to  a  decision  in  regard  to 
the  various  amendments. 

Sir  George  Turner. — I  think  the  best 
way  would  be  to  put  the  clause. 

The  CHAIRMAN.— Then,  I  will  put 
the  clause  : — 

Clause  98.— The  Parliament  may  take  over 
the  whole  or  a  rateable  proportion  of  the 
public  debts  of  the  states  as  existing  at 
the  establishment  of  the  Commonwealth, 
and  may,  from  time  to  time,  convert,  renew, 
or  consolidate  such  debts,  or  any  part  there- 
of ;  and  the  states  respectively  shall  indem- 
nify the  Commonwealth  in  respect  of  the 
amount  of  the  debts  taken  over,  and  there- 
after the  amount  of  interest  payable  in  respect 
of  the  debts  shall  be  deducted  and  retained, 
from  time  to  time,  from  the  respective  shares  of 
the  surplus  revenue  of  the  Commonwealth  which 
would  otherwise  be  payable  to  the  states, 
or  if  there  be  no  surplus  revenue  payable,  or 
if  such  surplus  revenue  be  insufficient,  then 
the  amount  shall  be  charged  to  and  paid  by  the 
respective  states  wholly  or  in  part.  The  rate- 
able proportion  of  the  debts  of  the  several  states 
to  be  taken  over  is  to  be  calculated  on  the  basis 
of  the  populations  of  the  several  states  as  ascer- 
tained by  the  latest  statistics  of  the  Common- 
wealth. 

Mr.  GLYNN  (South  Australia).— Per- 
haps I  may  be  allowed  to  move  an  amend- 
ment which  I  have  drawn  up  to  deal 
with  this  matter.     I  beg  to  move — 

That  all  the  words  after  the  word  "The" 
be  omitted,  with  a  view  to  the  insertion  of  the 
following  words  -.—"existing public  debts  of  the 
states  shall  be  taken  over  by  the  Commonwealth 


Commonwealth  of 


[25  Feb.,  1898.]  Australia  Bill 


1541 


it  the  date  of  its  .  .  .  .  establishment,  and 
the  interest,  thereon  shall  be  a  charge  on  the  con- 
solidated fund.  Each  state  shall  indemnify  the 
('■  niiiionwealth  in  respect  of  the  amount  by 
which  its  debts  exceed  the  average  amount  of 
the  debts  of  all  the  states,  after  such  debts  have, 
for  the  purpose  of  ascertaining  their  relative 
values,  been  reduced  to  and  expressed  in  a  debt 
of  the  average  currency  and  rate  of  interest  of 
the  debts  of  all  the  states.  The  Commonwealth 
shall  be  deemed  to  be  indebted  to  a  state  in  the 
amount  so  ascertained  by  which  the  reduced 
debt  of  the  state  is  less  than  the  average  amount 
of  the  reduced  debts  of  all  the  states." 

If  this  amendment  is  carried,  its  effect 
will  be  to  make  the  taking  over  of  the 
debts  compulsory.  The  Constitution  will 
then  vest  the  debts  of  the  state  in  the  Com- 
mon wealth  from  the  very  strart.  I  should 
like  to  refer  to  one  or  two  objections 
which  are  generally  urged  to  any  proposal 
to  allow  the  Commonwealth  to  take  over 
the  debts  of  the  states  at  once.  The  hon- 
orable member  (Mr.  McMillan)  urged  a 
few  days  ago  that  by  taking  over  the 
debts  at  the  start  you  did  not  settle  the 
financial  difficulty.  I  do  not  think  that 
any  one  who  proposes  that  the  Common- 
wealth shall  take  over  these  debts  suggests 
that  this  is  a  method  of  solving  the  diffi- 
culty connected  with  the  apportionment  of 
the  surplus.  You  cannot  possibly  by 
taking  over  an  equal  amount  of  annual 
liability  determine  the  share  that  the 
several  states  will  get  of  the  surplus 
revenue  of  the  Commonwealth.  What  you 
can  do  is  to  get  over  one  difficulty.  You  can 
at  all  events  absorb  the  whole  of  the  surplus. 
After  the  apportionment  of  the  surplus 
has  been  determined,  the  aggregate  is 
practically  wiped  out  by  the  liability  being 
taken  over  by  the  Commonwealth.  It 
will  not,  therefore,  be  an  objection  to  the 
proposal  that  it  does  not  solve  the  finan- 
cial difficulty.  I  do  not  think  that  any 
advocate  of  the  assumption  of  the  debts  at 
once  would  say  that  you  could  possibly 
determine  how  the  surplus  should  be 
divided  amongst  the  various  states.  We 
have  endeavoured  to  solve  that  part  of  the 
difficulty  in  the  previous  clauses,  and  the 
question  now  remains  whether  it  would  not 


be  better  for  the  Commonwealth  to  assume 
liabilities  corresponding  approximately  to 
the  aggregate  of  the  surplus,  and  thus  to 
get  over  the  difficulty  of  making  periodical 
payments  to  the  states,  and  whether  you 
would  not,  by  doing  that,  remove  any 
timidity  from  the  minds  of  the  state  Trea- 
surers as  to  their  liabilities  for  their  public 
debts.  From  the  moment  you  take  over  the 
interest  upon  the  public  debts,  there  can  be 
no  fear  that  the  liabilities  will  not  be  met. 

Mr.  Higgins. — Suppose  the  state  fails  to 
indemnify  the  Commonwealth,  what  then  ? 

Mr.  GLYNN. — How  can  that  contin- 
gency arise  1 

Mr.  Higgins. — The  Commonwealth  is  to 
take  over  the  debts  of  the  states,  and  the 
states  are  to  indemify  the  Commonwealth  for 
what  is  taken  over  and  above  the  average. 

Mr.  GLYNN.— But  the  Commonwealth 
also  takes  over  corresponding  sources  of 
revenue.  With  the  exception  of  the  rail- 
way fund,  it  takes  over  the  whole  of  the 
consolidated  revenue,  and  the  powers  of 
direct  and  indirect  taxation.  If  that  were 
not  sufficient  to  pay  off  the  annual  interest 
upon  the  debts,  it  could  be  extended. 

Mr.  Deakin. — That  is  not  the  point. 
You  say  that  each  state  shall  indemnify 
the  Commonwealth.  That  is  a  debt  from 
the  state,  not  from  an  individual. 

Mr.  GLYNN.— I  will  explain  what  I 
mean  by  that  in  a  few  moments.  This  is 
not  only  a  suggestion  to  take  over  the 
debts,  but  to  do  it  in  a  way  which  will  be 
mathematically  correct,  and  which  may 
result  in  a  liability  for  a  certain  balance  of 
debt — in  the  case  of  South  Australia,  for  in- 
stance—having to  be  covered  by  the  state. 

Mr.  Higgins. — But  how  can  you  compel 
the  state  to  fulfil  the  obligation  of  in- 
demnifying the  Commonwealth  ? 

Mr.  GLYNN.  —  If  the  liability  is 
created,  and  the  state  retains,  say,  the 
railways,  the  railway  revenue  can  be 
impounded.  Suppose  there  was  a  surplus 
revenue  beyond  the  interest,  you  would 
deduct  any  liability  from  it.  If  there  is 
no  surplus  revenue,  the  state  will  have 
assets,  and  that  will  enable  the  provision 
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to  be  enforced.     Under  the  Constitution 
the  Commonwealth  could  sue  a  state. 

Mr.  Higgins. — But  how  could  you  get 
at  the  assets  ? 

Mr.  GLYNN. — A  private  individual 
can  get  at  the  assets  of  a  creditor  by 
obtaining  execution,  and  a  process  could 
be  issued  by  the  federal  courts  for  the 
impounding  of  the  assets  left  in  the  hands 
of  the  state.  The  assets  left  in  the  hands 
of  the  state  will  amount  to  about  62  per 
cent,  of  the  total  capital  debt.  We  are 
giving  over  to  the  Commonwealth  two 
sources  of  revenue — the  revenue  derived 
from  posts  and  telegraphs  and  other  de- 
partments, and  the  power  of  direct*and  in- 
direct taxation.  If  that  is  not  sufficient  you 
fall  back  upon  this  62  per  cent,  of  assets. 

Sir  George  Turner. — Surely  you  would 
not  suggest  that  the  Commonwealth  should 
obtain  execution  against  the  state  and  sell 
its  railways.  That  would  bring  about 
civil  war. 

Mr.  GLYNN.— I  do  not  say  that  this 
contingency  would  ever  arise  ;  but  if  the 
Commonwealth  takes  over  the  debts  of  the 
states,  and  its  sources  of  revenue  are  not 
sufficient  to  pay  the  liabilities,  it  will  be 
able  to  fall  back  upon  the  state  assets.  It 
is  extremely  doubtful,  however,  that  it  will 
ever  have  to  do  this.  If  this  is  a  bar  to 
taking  over  the  state  debts,  the  Common- 
wealth never  can  take  them  over.  An- 
other objection  usually  urged  against  all 
attempts  of  this  sort  is  that  if  the  Com- 
monwealth takes  over  the  debts  it  must 
also  take  over  the  railways.  I  put  it  to 
the  Convention,  however,  that  there  is 
really  no  necessary  connexion  between  the 
debts  and  the  railways.  There  is  no  spe- 
cific charge  of  the  debts  upon  the  rail- 
ways. The  debts  of  the  states  are  charged 
upon  the  Consolidated  Revenue  Fund,  of 
which  the  railway  revenue  forms  part ; 
but  the  railways  are  not  specifically  mort- 
gaged for  the  payment  of  debts.  Leaving 
out  Queensland,  the  debts  of  the  five 
colonies,  according  to  the  returns  pre- 
sented to  us  in  Adelaide,  amount  to 
between  £140,000,000  and  £150,000,000. 
[Mr.  Glynn. 


Mr.  Higgins. — Supposing  the  interest  on 
the  South  Australian  debt  is  £1,000,000, 
and  the  Customs  take  over  £660,000,  and 
South  Australia  fails  to  pay,  what  is  the 
Commonwealth  to  do  ? 

Mr.  GLYNN. — I  have  endeavoured  to 
reply  to  that  already.  If  you  confer  a 
right  of  indemnity  against  a  state,  surely 
a  method  of  procedure  to  enforce  the  right 
may  be  found. 

Mr.  Higgins. — I  want  a  practical  means. 

Mr.  GLYNN. — I  cannot  give  any  more 
practical  means  than  I  have  up  to  the 
present.  Besides,  the  indemnity  is  pro- 
vided for  even  in  the  clause  as  it  stands. 
I  say  there  is  no  necessary  connexion 
between  the  debts  and  the  railways.  The 
debts  are  50  per  cent,  more  than  the  value 
of  the  railways.  In  the  case  of  some  colo- 
nies, the  railways  represent  a  far  greater 
proportion  of  the  debts  than  in  the  case 
of  other  colonies.  In  Victoria,  about  78 
per  cent,  of  the  liabilities  were  incurred 
for  the  purpose  of  the  railways.  In  the 
case  of  New  South  Wales,  the  ratio  is  71 
per  cent. 

Mr.  Higgins. — In  Victoria  that  expen- 
diture consists  largely  of  renewing  old 
lines. 

Mr.  GLYNN. — We  cannot  go  into  these 
particulars  and  ascertain  to  what  extent 
the  debt  of  the  railways  consists  of  re- 
newals. These  are  details  I  am  not  bound 
to  enter  into.  I  have  called  for  and  ob- 
tained a  return  as  to  what  capital  consists  of, 
but  I  say  that  these  details  cannot  affect  the 
question  of  taking  over  the  debts.  In  the 
case  of  Tasmania,  about  50  per  cent,  of  the 
debt  is  represented  by  railway  assets.  These 
disparities  show  there  is  no  necessary  con- 
nexion between  the  debts  and  the  rail- 
ways. One  cannot  balance  the  other.  An- 
other objection  is  urged  that  you  cannot, 
by  taking  over  the  debts,  make  large 
savings  by  conversion.  The  advocates  of 
the  immediate  assumption  of  the  debts 
never  said  that  large  savings  could  be 
made.  You  cannot  possibly  convert,  be- 
fore bonds  mature,  without  giving  cash  or 
premiums  representing  the  difference   in 
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the  value  between  the  old  and  the  new 
rates,  or  giving  an  extended  term  equal  to 
the  difference.  If  you  change  4^  per 
cents,  to  4  per  cents,  you  must  give  the 
bond-holders  an  equivalent. 

Mr.  McMillan. — Or  increase  the  cur- 
rency of  the  loin. 

Mr.  GLYNN.— Yes. 

Mr.  McMillan. — Would  not  your  pro- 
posal give  the  bond-holders  the  benefit  of 
the  premium  ? 

Mr.  GLYNN.— I  do  not  think  it  would. 
As  regards  conversion,  I  do  say  there  will 
not  be  great  immediate  savings  by  the 
taking  over  of  the  debts.  1  have  examined 
every  English  conversion  of  magnitude 
from  1749  to  1888. 

Mr.  Eraser. — You  were  very  indus- 
trious. 

Mr.  GLYNN. — I  had  to  be  industrious 
in  connexion  with  a  Bill  drafted  for  our 
own  Government.  There  have  been  very 
few  conversions. 

Sir  George  Turner. — There  have  been 
only  six. 

Mr.  GLYNN. — In  all  the  cases  of  these 
conversions  the  bonds  had  either  matured 
or  were  capable  of  being  redeemed  at  not 
more  than  a  year's  notice. 

Mr.  Fraser. — That  is  the  whole  point. 

Mr.  GLYNN.— In  1888  between  five 
and  six  hundred  millions  of  the  English 
debt  was  converted  by  Mr.  Goschen.  That 
consisted  of  two  classes  of  stock— new  3 
per  cents,  payable  at  once,  and  reduced  3 
per  cents.,  which  could  be  redeemed  on 
twelve  months'  notice.  Any  credit  that 
accrued  to  Mr.  Goschen  for  the  success  of 
that  scheme  was  not  due  to  the  fact  that  he 
changed  one  stock  into  another.  He  could 
do  that  if  the  bond-holders  were  willing. 
The  credit  to  Mr.  Goschen  lay  in  the  fact 
that  he  so  gauged  the  possibilities  in  de- 
claring he  would  pay  or  convert,  as  to  risk 
the  alternative  of  being  called  on  to  pay 
'.•ash  in  ease  the  new  stock  was  not  accepted. 
If  he  had  been  forced  by  the  bond-holders 
to  pay  between  five  and  six  hundred  mil- 
lions of  cash,  he  could  not  have  done  it. 
The  gold  would  not  have  been  available. 


Sir  George  Turner. — If  they  had  had 
the  cash  it  would  not  have  been  invert 

Mr.  GLYNN.— That  was  one  of  the 
factors,  I  dare  say,  that  guided  Mr. 
Goschen.  But  Mr.  Goschen  did  get  tclat 
for  the  success  of  his  scheme,  because  he 
gauged  the  desire  to  accept  the  3  per 
cents.,  reducable  to  2|,  in  lieu  of  cash. 

Mr.  Holder. — He  had  the  power  to 
compel  them  to  come  in,  which  we  have  not. 

Mr.  GLYNN.— He  had  the  practical 
power,  as  I  explained,  but  that  has  nothing 
to  do  with  the  position  which  I  am  as- 
suming now  as  to  the  credit  due  to  Mr. 
Goschen.  In  that  scheme  the  redemption 
of  one  stock  was  possible  at  once,  and  in 
the  other  stock  at  twelve  months'  notice. 

Mr.  Higgins. — He  could  have  forced 
them  to  accept  payment. 

Mr.  GLYNN. — I  am  not  sure,  before 
maturity.  I  do  not  think  he  could.  But 
redemption  was,  as  I  have  shown,  at  his 
option. 

Mr.  Higgins. — That  is  the  whole  point. 

Sir  William  Zeal. — Sir  George  Turner 
did  the  same  thing  here  not  twelve  months 
ago. 

Mr.  GLYNN. — The  point  is  not  whether 
Sir  George  Turner  or  Mr.  Goschen  are 
entitled  to  any  credit. 

Mr.  Higgins.— Mr.  Goschen  held  the 
whip  hand. 

Mr.  GLYNN.— The  point  I  wish  to  em- 
phasize is  that  you  cannot  convert,  except 
loans  are  maturing,  without  giving  com- 
pensation. I  say  that  between  the  dates  I 
have  mentioned  there  has  not  been  a  single 
conversion  scheme  in  which  the  moneys 
could  not  have  been  paid  by  the  Treasurer 
on  not  more  than  twelve  months'  notice 
given.  We  do  not,  therefore,  say  that  large 
conversions  are  possible  on  the  assumption 
of  the  debts.  The  objection  urged  by  Mr. 
Holder  seems  to  me  the  most  telling  I 
have  heard.  Mr.  Holder  stated  that  if 
the  debts  are  taken  over  at  once  you  prac- 
tically give  the  bond-holders  a  premium, 
which  is  measured  by  the  additional 
security  represented  by  the  federal  liabili- 
ties.    The  stock  will  go  up,  but  if  you  do 
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not  render  it  compulsory  you  can 
-make  terms  and  so  secure,  if  not  the 
■whole,  part  of  the  premium. 

Mr.  Howe. — How  can  you  make  it  com- 
pulsory ? 

Mr.  GLYNN. — I  say  make  it  compul- 
sory to  take  it  over. 

Sir  Willtam  Zeal. — Sir  George  Turner 
held  4  per  cents,  current,  and  he  called 
them  in  and  issued  3  per  cents.,  for  which 
he  obtained  a  premium. 

Mr.  GLYNN.— That,  if  anything,  streng- 
thens my  position. 

Sir  John  Forrest. — He  had  the  right 
to  call  in. 

Mr.  GLYNN.— The  statement  I  have 
made  is  not  affected  by  what  Sir  George 
Turner  did.  I  am  anticipating,  for  the 
purpose  of  replying  to  a  statement  which 
was  made  by  Mr.  Holder  in  Sydney,  and 
which  told  with  considerable  force,  that, 
by  taking  over  the  debts  at  once,  you 
stop  the  power  of  the  Treasurer  making 
terms  with  the  bond-holders  for  a  general 
security. 

An  Honorable  Member. — It  will  be  a 
Commonwealth  security. 

Mr.  GLYNN.— I  should  like  to  see 
whether  the  premium  is  likely  to  be  of  such 
magnitude  as  to  set  off  the  great  advan- 
tage accruing  from  taking  over  the  debts  at 
once.  Now,  I  ask  the  Convention  are  they 
quite  sure  that  the  federal  security  will  at 
first  be  better  than  the  state  security  ? 

Sir  John  Forrest. — Yes. 

Mr.  GLYNN. — The  states,  at  present, 
have  not  only  certain  powers  of  taxation 
which  are  being  handed  over  to  the  Fede- 
ral Parliament,  but  they  have  the  railways, 
which  are  not  being  handed  over.  They 
have  general  assets  which  the  Federation 
will  not  possess,  so  that,  as  a  matter  of 
selling  out  assets  and  using  taxation 
powers,  the  states  are  in  a  better  position 
than  the  Federation.  The  Federation  will 
not  have  general  assets  for  some  time. 
Is  not  the  solvency  of  a  state  greater  if  it 
has,  in  addition  to  the  powers  of  taxation, 
realizable  assets,  and  we  know  that  the 
railway  assets  of  the  whole  of  the 
[Mr.  Glynn. 


five  colonies  amount  to  £100,000,000? 
Is  not  that  an  important  factor,  and;  is  it 
not  quite  likely  that  the  bond-holders 
would  consider  the  security  of  a  state-  bet- 
ter than  the  security  of  the  Federation  ? 

Mr.  Higgtns. — What  are  the  states' 
assets  1 

Mr.  GLYNN.— Anything  that  a  state 
can  sell,  or  any  power  of  taxation  it 
possesses. 

Mr.  Higgins. — Including  the  railways  ? 

Mr.  GLYNN.— Yes. 

Mr.  Fraseh. — The  whole  world  would 
consider  the  federal  guarantee  better  than 
the  state  guarantee. 

Mr.  GLYNN. — That  is  merely  a  state- 
ment. I  avoid  making  general  state- 
ments  in  the  Convention  unless  I  can 
support  them  by  facts. 

Mr.  Fraser.—  Look  at  Canada. 

Mr.  GLYNN. — Let  us  look  at  Australia 
for  the  present.  For  the  first  five  or  six 
years  the  Federation  will  undoubtedly  be 
on  its  trial.  Before  it  can  gain  a  reputa- 
tion for  solvency,  it  must  do  something  to 
justify  it,  and  do  honorable  members  think 
that  the  English  creditors  are  going  to 
jump  at  this  federal  security  until  they 
see  how  the  forces  operate  in  the  Federal 
Parliament  ?  I  very  much  doubt  it. 
Again,  the  moment  the  Federation  adds  on 
a  new  debt  to  the  existing  debts,  that,  of 
course,  will  have  a  tendency  to  discount 
the  value  of  the  old  debts.  I  would  point 
out  that  the  Federation  may,  at  the  be- 
ginning of  its  career,  and  in  connexion 
with  the  departments  taken  over,  have  to 
borrow  to  some  extent.  All  these  borrow- 
ings must  affect  the  value  of  the  federal 
bonds.  Canada  has  been  referred  to.  Let 
me  refer  to  America,  where  they  did  take 
over  the  debts  within  a  few  years  from  the 
foundation  of  the  Confederation.  Undoubt- 
edly there  was  then  a  rise  in  the  value  of 
American  bonds.  Why  was  that?  There 
were  three  debts  taken  over.  There  were 
the  confederal  debts,  which  were  of  two 
classes  —  one  the  debts  due  to  outside 
creditors,  and  the  other  the  debts  due  to 
internal  creditors.     Then  there  were  the 
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state  debts.  These  debts  amounted  alto- 
gether to  about  80,000,000  dollars,  and 
before  they  were  taken  over  the  bonds 
were  at  an  extraordinary  discount,  bee 
the  liability  of  the  states,  and  p  ;rticularlyof 
the  Confederation,  fer  these  debts  wasehal- 
■  1.  The  first  proposal  that  was  made  in 
the  American  Congress  was  to  payoff  only 
I  eertain  class  of  the  debts — the  outside 
ones — -and  to  leave  the  creditors  to  any 
remedy  they  might  have  for  the  others. 
Mr.  Hamilton  urged  that  all  the  debts 
;ld  be  paid  off,  and  the  moment  this 
vstion  was  made  there  was  a  rise  of 
from  15  to  20  per  cent,  in  the  value  of  the 
stocks,  because  it  really  amounted  to  a 
i -stion  of  a  guarantee.  It  must  not  be 
argued  from  the  fact  that  there  was  such  a 
rise  that  there  will  be  a  similar  rise  here. 
Mr.  Higgins. — Were  they  at  par  before  1 
Mr.  GLYNN. — They  were  under  par, 
because  it  was  exceedingly  doubtful  whe- 
ther there  was  any  liability  at  all  for  these 
debts.  They  were  debts  that  were  in- 
curred during  the  Revolutionary  War 
principally,  and  many  of  them  were  made 
up  of  arrears  of  interest,  and  the  Con- 
federation had  no  executive  powers  at  the 
time  under  which  they  could  enforce  pay- 
ment. It  is,  perhaps,  an  argument  from 
analogy  for  taking  over  the  debts  that, 
within  a  year  or  two  from  the  establish- 
ment of  the  Union,  all  the  debts  of  the 
United  States  were  taken  over  by  the  Con- 
federation. In  Canada,  the  debts  were  also 
taken  over  at  the  start,  although  there  were 
differences  of  rates  per  head  there.  It  is 
true  that  in  America,  and  in  Canada  to 
some  extent,  there  was  a  rise  in  the  value 
of  the  stock,  but  they  had  large  assets 
in  the  shape  of  public  lands.  For  the 
first  sixty  years  after  the  existence  of  the 
American  Confederation  the  revenue  was 
very  largely  increased  by  the  sale  of  the 
national  estate.  These  were  assets  that 
belonged  to  the  federal  body.  Here  they 
will  not  belong  to  the  federal  body,  and, 
therefore,  I  say  that  the  security  of  the 
federal  body  in  America  is  greater  than  it 
can  be  here  for  many  years  to  come.      Let 


us  see  what  will  be  the  effect  of  passing 
el.nise  98.  That  clause  provides 
existing  public  debts  may  be  taken  over 
either  partly  or  altogether.  The  words 
"existing  at  the  establishment  of  the 
Commonwealth  "  have  been  taken  from  the 
Canadian  Act.  At  all  events,  they  are  in 
the  Canadian  Act,  and  they  are  applicable 
there,  but  not  here.  In  Canada  the  whole 
of  the  debts  were  taken  over  at  once, 
and  therefore  it  was  perfectly  right  to  say 
that  the  existing  debts  should  be  taken 
over.  If  you  are  to  limit  the  debts  to  be 
taken  over  hereafter  to  the  existing  debts  of 
the  Common  wealth,  you  may  subsequently 
find  yourselves  in  this  position :  That 
you  will  be  unable  to  take  over  any  new 
debts  incurred  by  the  states,  or  to  take 
over  debts  the  character  of  which  has 
been  varied.  It  will  be  quite  possible  to 
increase  the  total  debt  liabilities  of  the 
colonies  within  a  few  years  by  merely 
changing  the  character  of  the  debts, 
and  without  any  corresponding  increase 
of  interest.  As  the  high-priced  loans 
mature,  conversion  loans  will  have  to  be 
floated.  These  will  be  new  borrowings, 
and  they  will  not  come  within  the 
terms  of  clause  98,  which  says  that  the 
existing  debts  must  be  taken  over.  Take 
the  case  of  South  Australia,  for  instance. 
Her  debts  at  present  amount  to  23^ 
millions.  By  contemplated  conversions 
within  the  next  eighteen  months  or  two 
years  the  debts  of  South  Australia  will 
probably  be  increased  to  26  millions. 
Certain  debts  will  have  to  be  incurred  in 
order  to  clear  off  accounts  with  the 
Northern  Territory.  The  result  will  be 
that  you  will  have  a  higher  capital  in- 
debtedness, while  the  interest  will  only  have 
run  up,  taking  the  probable  rates  into  ac- 
count, from  £931,000  to  £985,000.  We 
are  therefore  in  this  dilemma  :  That  in  the 
case  of  the  colonies — and  I  only  cite  South 
Australia  as  an  instance  — there  will  be 
large  conversion  schemes  within  the  next 
few  years  that  will  change  the  character 
of  the  debts  and  probably  increase 
their  volume  without  any  corresponding 
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increase  of  interest.  If  that  is  so  — 
and  if  honorable  members  will  look  at 
the  appendix  to  the  Adelaide  Convention 
reports,  they  will  find  that  conversions 
may  take  place  to  a  large  extent  during  the 
next  ten  years  ;  the  average  currency  being 
only  twenty  years — the  Federation  may 
not  be  able  to  take  over  the  debts  to  the 
extent  of  more  than  two-thirds  of  their 
present  amount,  because,  in  the  case  of  the 
remaining  one  third,  the  character  of  the 
debts  will  have  been  completely  changed. 
There  is  another  proposal  made  in  clause 
98.  It  is  that  when  taking  over  the  debts 
the  amount  is  to  be  determined  on  the  per 
capita  basis,  according  to  the  population 
of  the  colonies.  That  does  not  result  in 
an  equal  amount  being  taken  over.  If 
you  take  the  amount  of  a  debt  on  a  per 
capita  basis  it  may  result  in  one  colony 
giving  a  far  greater  proportion  of  its  debts 
over  than  another. 

Mr.  Higgins. — It  is  equal,  per  head, 
isn't  it  ? 

Mr.  GLYNN. — It  may  be  an  equal 
amount  per  head.  It  is  not  representing 
an  equal  capital  amount.  The  idea  of  the 
clause  is,  of  course,  to  get  an  equal  amount 
taken  over  when  anything  is  taken  over. 

Mr.  Holder. — You  mean  equal  in  pro- 
portion to  population. 

Mr.  GLYNN. — It  may  mean  that,  but 
I  am  entitled  to  point  out  that,  by  taking 
over  an  equal  amount  in  proportion  to 
population,  you  will  be  taking  over  a  very 
much  different  amount,  and  it  will  result 
in  inequalities  in  the  capital  amount,  at  all 
events.  Several  proposals  have  been  given, 
notice  of  for  taking  over  the  debts  at  once. 
For  instance,  the  Tasmanian  proposal,  is 
to  amalgamate  the  debts  up  to  an  amount 
represented  by  the  lowest  capital  indebted- 
ness of  the  five  states. 

Mr.  Higgins. —  On  what  page  of  the 
schedule  is  it  1 

Mr.  GLYNN. — It  may  be  seen  on,  I 
think,  page  57.  The  amount  to  be  taken 
over  by  amalgamation — that  is,  the  pool- 
ing amount— is  to  be  determined  by  that 
[Mr.  Glynn. 


amount  which  is  represented  by  the 
lowest  per  capita  indebtedness  of  the 
states  to  be  federated.  If,  for  in- 
stance, Western  Australia  had  the  lowest 
amount,  say  £34  a  head,  that  sum 
would  represent  the  amount  up  to  which 
the  debts  of  the  states  are  to  be  amalga- 
mated without  any  further  consideration. 
There  will,  of  course,  be  excesses  to  be 
accounted  for,  and  each  state  is  to  be 
debited  with  the  excesses  over  this  capital 
amount.  But  a  suggestion  is  made  that 
these  excesses  may  be  wiped  off  as  the 
population  in  the  various  states  increases. 
The  reasoning  is  that  as,  on  a  per  capita 
basis  of  distribution  of  the  surplus,  which 
was  the  one  in  the  Bill  at  the  time  these 
amendments  were  drawn  up,  you  assume 
that  each  state  makes  an  equal  contribu- 
tion per  capita  to  the  revenue,  that  if 
there  is  an  increase  of  population  in  the 
states  the  aggregate  amount  paid  on  a 
per  capita  contribution  will  be  increased. 
That  is  the  position  taken  up  by  Tas- 
mania. 

Sir  George  Turner. — Would  the  hon- 
orable member  mind  repeating  that  last 
statement  ? 

Mr.  GLYNN. — I  admit  that  it  is  rather 
involved,  and  I  speak  subject  to  correction 
by  my  friends  from  Tasmania.  They  say 
you  assume  that  each  state  pays  an  equal 
amount  to  the  revenue.  After  a  time,  of 
course,  that  will  be  an  admissible  assump- 
tion ;  on  a  per  capita  distribution  it  would 
be  an  assumption,  and  these  calculations  are 
based  principally  on  the  Customs  revenue. 
Then,  it  is  argued,  if  the  population  of  a 
state  increases,  that  state  will  be  paying 
more  in  the  aggregate  to  the  Treasury 
than  it  paid  before,  wThen  the  debts  were 
taken  over,  and  the  debt  should  therefore 
be  proportionately  reduced.  The  addition 
to  the  population,  it  is  also  said,  will 
bring  down  its  capital  indebtedness.  I 
cannot  follow  the  position  which  is  taken 
up  by  Tasmania,  because  it  makes  no 
allowance  for  a  corresponding  increase  in 
population,  and  consequently  correspond- 
ing additions  to  the  federal  revenue  in  the 
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states  which  have  no  excesses — the  states 
with  low  indebtedness  at  the  time  the 
debts  are  taken  over.  The  one  objection 
I  see  to  the  Tasmanian  method  of  amal- 
gamating the  debts  is  that  it  does  not  take 
into  account  the  differences  in  the  rates 
of  interest  and  in  the  currency.  If  you 
amalgamate  up  to  an  amount  determined 
by  the  per  capita  indebtedness  solely,  you 
do  not  take  into  account  the  relative  values 
of  the  loans  as  determined  by  varying 
rates  of  interest  and  varying  currencies. 

Sir  George  Turner, — You  propose  to 
rectify  that  anomaly  by  your  amendment. 

Mr.  GLYNN. — I  propose  to  rectify  that 
anomaly,  and  I  will  endeavour,  in  a  few 
words,  to  show  how  it  can  be  done.  At 
Adelaide,  the  Convention  was  presented 
with  a  return  on  which,  presumably,  the 
Tasmanian  amendment  is  based  ;  it  is  No. 
12  of  the  statistical  papers  in  the  appen- 
dix to  the  Votes  and  Proceedings.  There, 
five  colonies  are  set  down  as  having  a 
total  capital  indebtedness  of  £140,000,000; 
and  the  average  currency  is  put  down  as 
21  years,  and  the  average  interest  as  3*846. 
These  rates  have  been  struck,  not  by  con- 
verting each  loan  of  each  colony  into 
some  common  stock  which  might  be 
the  measure  of  the  relative  values 
of  the  whole,  but  simply  for  a  certain 
year  the  average  rates  of  interest,  with- 
out respect  to  the  currencies,  have  been 
taken.  The  average  rate  of  interest, 
3*846,  simply  shows  an  average  of  the  total 
rates  paid  at  a  given  time  on  all  the  loans. 

Mr.  Higgins. — It  does  not  take  into 
account  the  amount  of  each  loan. 

Mr.  GLYNN.— It  does  not  take  into 
account  the  currency  of  each  particular 
loan.  You  cannot,  with  mathematical 
correctness,  take  over  the  loans  unless  you 
do  this,  and  this  practically  is  the  Bug 
tion  made  by  my  amendment.  You  take 
some  common  stock,  say  a  stock  that 
would,  at  the  date  of  the  establishment  of 
the  Commonwealth,  at  average  rates  fetch 
about  par.  You  may  take  a  stock  for  25 
years  if  you  like  at  3  per  cent.  ;  then  you 
take  each    loan  of   each  colony,  and  say 


what  capital  amount  that  loan  would 
represent  if  converted  into  that  conn  nun 
stock.  Having  done  that  with  each  loan 
of  each  colony,  then  you  find  out  what  is 
the  average  capital  indebtedness  of  all  the 
colonies  in  these  converted  loans. 

Sir  George  Turner. — What  do  you 
mean  by  the  average  capital  indebted! 

Mr.  GLYNN. — Suppose,  for  instance, 
you  take  a  stock  of  twenty  years'  currency 
at  6  per  cent.,  and  you  convert  that 
stock  into  a  stock  of  25  years'  currency  at 
3  per  cent.  The  capital  amount  expressed 
in  the  new  stock,  being  the  stock  which 
you  will  take  as  the  common  stock  to  de- 
termine the  relative  values  of  all  the  loans, 
would  be  the  true  relative  capital  indebted- 
ness. That  is,  that  6  per  cent,  stock  valued 
in  the  new  or  common  currency  would  be 
the  true  capital  indebtedness  of  that  loan 
in  relation  to  the  other  loans  of  the  colo- 
nies after  conversion  of  all  in  a  similar 
manner.  That,  then,  would  give  accurately 
the  relative  capital  values  of  all  the  debts  j 
and  the  operation  of  conversion  for  this 
purpose  need  not  take  a  day  to  do.  I  sub- 
mitted the  proposition  to  the  Commissioner 
of  Audit  in  South  Australia,  and  he  says 
that  it  is  mathematically  correct,  and  that 
it  can  be  done.  Whatever  then  would  be  the 
average  of  the  total  debts,  after  being  con- 
verted in  this  manner,  of  all  the  colonies 
would  be  the  point  on  which  would  hinge 
any  liabilities  that  would  remain  to  be  dis- 
charged by,  or  credits  given  to,  some  of  the 
states.  South  Australia,  for  instance,  having 
a  larger  debt  per  head,  would  be  liable  after 
thisconversionfor£6,000,000or£7,000,000 
on  the  present  total  indebtedness,  and  my 
clause  suggests  that  you  would  debita  colony 
with  its  excessover  the  averageafter  conver- 
sion. In  this  manner  the  debts  would  be 
amalgamated,  but  where  there  were  no  ex- 
cesses over  the  average  the  Commonwealth 
would  be  liable  to  the  state  to  the  extent 
of  any  deficiency  under  the  average. 

Mr.  Higgins. — Victoria  would  stand  the 
lowest. 

Mr.  GLYNN.— Probably  it  would,  or  it 
might  be  Western  Australia. 
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Sir  George  Turner. — Do  you  think 
we  would  get  anything  back  out  of  the 
Commonwealth  1 

Mr.  GLYNN. — The  proposal  also  pro- 
vides for  that. 

Sir  George  Turner. — That  is  all  I  am 
interested  in. 

Mr.  GLYNN. — You  debit  all  excesses 
over  the  average  amount,  and  the  Com- 
monwealth is  to  be  indebted  to  a  state 
which  has  a  sum  less  than  the  average 
amount.    There  can  be  no  inequality  there. 

Mr.  McMillan. — That  would  be  its 
absolute  loss  on  the  conversion  1 

Mr.  GLYNN.— Yes.  A  state  which  is 
below  the  average  amount  has  a  loss  for 
which  the  Commonwealth  would  be  liable, 
but  a  state  which  is  above  the  average 
amount  would  be  liable  to  the  Common- 
wealth for  its  excess. 

Sir  George  Turner. — You  say  that  a 
state  that  is  below  the  average  has  a  loss. 
How  do  you  make  that  out  1 

Mr.  GLYNN. — Because  it  would  contri- 
bute to  the  capital  indebtedness  of  the 
other  colonies  wThose  indebtedness  was 
greater  than  its  own.     That  is  the  reason. 

Mr.  McMillan.  — Out  of  what  fund 
would  it  pay  its  contribution  1 

Mr.  GLYNN.— Out  of  its  consolidated 
revenue.  Its  contributions  would  be  to  the 
total  interest,  and  therefore  involve  an 
excess  over  its  true  liability.  Hence  the 
credits  to  equalize.  Of  course,  the  honor- 
able member  may  doubt  the  wisdom  of 
this  proposal. 

Sir  George  Turner. — Is  the  state  to 
retain  a  part  of  its  public  debts  and  hand 
over  the  balance  to  the  Commonwealth  1 

Mr.  GLYNN.— It  is  to  hand  over  all  its 
existing  public  debts  to  the  Common- 
wealth, but  the  Commonwealth  is  to  allow 
the  state,  by  the  issue  of  federal  bonds  or 
otherwise,  some  compensation  for  the  addi- 
tional liability  which  it  takes  over  beyond 
what  it  ought  to  take  over,  beyond  what  its 
true  proportion  of  the  indebtedness  is. 

Mr.  Higgins. — Why  not  take  the  lowest 
scale  of  borrowing  instead  of  taking  the 
average  1 

[Mr.  Glynn. 


Mr.  GLYNN.— That  might  be  done.  The 
excess  would  then  be  greater.  The  total 
liabilities  of  the  Commonwealth  to  thestate, 
and  the  state  to  the  Commonwealth,  in 
question  would  not,  by  taking  the  average, 
amount  to  more  than  £15,000,000.  My 
estimates  are  not  given  on  the  basis  of  the 
conversion  of  the  debts  to  a  common  stock, 
but  they  are  approximately  correct.  There- 
fore, if  debts  amounting  to  £140,000,000 
were  amalgamated,  you  would  only  have 
a  total  difference  of  about  £15,000,000, 
which  is  not  much  to  take  into  account. 
There  is  no  loss  on  the  one  side  or  the 
other.  I  respectfully  submit  this  method 
of  conversion  for  the  consideration  of 
honorable  members.  I  would  point  out 
that  the  longer  we  delay  the  conversion 
of  our  loans  the  greater  the  difficulties  of 
conversion  will  be,  when  the  character  of 
our  debts  has  changed.  Some  five  years 
hence  we  may  not  have  to  deal  with  a 
total  indebtedness  of  £140,000,000,  but 
of  £200,000,000,  and  consolidation  opera- 
tions will  then,  of  course,  be  considerably 
hampered. 

Mr.  Higgins. — I  cannot  see  how  you 
meet  the  point  raised  by  Mr.  Holder  that 
you  are  giving  the  advantage  of  the  con- 
version, in  the  shape  of  a  premium,  to  the 
bond-holders,  instead  of  retaining  it  with 
the  Commonwealth. 

Mr.  GLYNN.— The  premium  to  the 
bond-holder  is  problematical,  but  that 
difficulty  could  be  got  over,  if  neces- 
sary, in  a  way  that  would  not  result 
in  the  loss  of  that  possible  gain,  because 
it  is  only,  at  worst,  the  loss  of  a  possible 
gain.  It  might  be  provided  that  the  ex- 
isting debts  of  the  states  shall,  as  against 
the  states  only,  be  taken  over  from  the 
start,  and  that  until  the  Commonwealth 
assumes  the  liability  for  the  debts,  the 
states,  not  the  Commonwealth,  shall  be 
liable  to  the  public  creditor  therefor.  For 
the  purpose  of  absorbing  the  surplus, 
the  debts  of  the  state  might  thus 
be  taken  over  by  the  Commonwealth, 
but  you  need  not  give  the  better 
securitv    of    the    Commonwealth   to  the 
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creditors  themselves  until  you  make  an 
arrangement  with  them  for  a  quid  pro 
<juo.  In  that  way  you  would  take  over 
the  public  debts  as  against  the  stai 
once,  but  not  as  agtrihrt  the  creditors,  and 
by  that  method  you  would  wipe  off  prac- 
tically the  whole  of  the  probable  surplus. 
It  will  also  have  this  very  great  advantage, 
that  the  state  Treasurer  would  know  how 
his  financial  accounts  would  be  from  year 
to  year.  He  would  be  able  to  say  "  this 
liability  has  gone  from  us." 

Sir  Philip  Fysh. — Providing  it  raises 
a  corresponding  revenue. 

Mr.  GLYNN.— If  it  does  not  do  that,  it 
means  repudiation,  which  wre  need  not  take 
into  account.  We  may  presume  that  the 
Federal  Parliament  will  do  what  the  Con- 
stitution says  it  ought  to  do.  My  amend- 
ment will  render  compulsory,  from  the 
start,  the  taking  over  of  the  public  debts. 

Mr.  HOLDER  (South  Australia). —I 
think  we  have  come  to  a  stage  when  we 
ought  to  economize  time  as  much  as  pos- 
sible, and  I  fancy  we  shall  do  that  best,  at 
the  present  juncture,  by  first  taking  the 
amendments  suggested  by  Western  Aus- 
tralia, which  are  printed  on  page  63  of  the 
tabular  statement  of  amendments  pre- 
pared by  the  Parliamentary  Draftsman  of 
New  South  Wales,  circulated  amongst  hon- 
orable members,  because  the  first  amend- 
ment is  whether  it  shall  be  "may"  or 
"shall."  That  amendment  raises  a  dis- 
tinct issue,  namely,  whether  debts  shall  be 
taken  over  by  the  Commonwealth  compul- 
sorily  or  not.  Each  of  the  other  questions 
maybe  discussed  alone,  after  that  is  deter- 
mined, which  would  be  a  better  course 
than  confounding  them  together. 

Sir  George  Turner. — Can  we  discuss 
that  without  knowing  the  conditions  that 
would  be  laid  down  ? 

Mr.  HOLDER.— I  am  afraid  that  if  wo 
do  not  take  care  we  shall  have  the  same 
debate  three  or  four  times  over,  but  if  we 
were  first  to  discuss  the  question  whether 
the  word  should  be  "may"  or  "shall, 
should  avoid  needless  repetition  to  a 
considerable  extent. 


The  CHAIRMAN.— 1  suggested  that 
we  should  take  the  Ta^manian  amend- 
ment first,  but  that  did  not  appear  to 
meet  with  favour,  therefore,  I  put  the 
clause,  to  which  an  amendment 
moved  by  .Mr.  Glynn  -to  insert  the  amend- 
ment that  is  in  print — and,  therefore,  I 
am  bound  to  put  that  question  to  the 
committee  first.  If,  however,  Mr.  Glynn 
chooses  to  withdraw  his  amendment,  the 
suggestion  of  Western  Australia  to  omit 
"  may  "  and  insert  "  shall  "  can  then  be 
put,  and  that  will  decide  the  question  of 
whether  the  taking  over  of  the  state  debts 
by  the  Commonwealth  shall  be  compulsory 
or  optional. 

Mr.   GLYNN  (South  Australia).— The 
solution  the  Chairman  suggests  is  the  true 
one  ;  but  you  could  insert  "shall  "  in 
of  "  may  "  in  my  amendment. 

Mr.  Higcins. — Will  you  do  that? 

Mr.  GLYNN. — I  do  not  want  to  pin 
myself  to  that  amendment.  If  any  honor- 
able member  wants  to  challenge  the  posi- 
tion I  am  taking  up  he  can  propose  that 
amendment. 

Mr.  MoMILLAN  (New  South  Wales).— 
I  have  given  a  great  deal  of  attention  to 
this  matter  since  we  first  met  in  Adelaide, 
and  the  opinion  I  then  held,  both  in  i\  [ 
to  the  railways  and  the  debts,  is  as  strong 
to-day  as  ever  it  was.  I  do  not  mean  by 
that  statement  to  say  for  one  moment  that 
I  am  not  in  favour,  under  certain  condi- 
tions, of  the  Commonwealth  taking  over 
both  the  railways  and  the  debts.  Any 
business  man  will  see  that  that  is  what 
must  come  sooner  or  later.  The  consolida- 
tion of  the  debts  of  these  colonies  would, 
doubtless,  give  a  higher  tone  to  the  market, 
and  the  future  schemes  that  may  be 
adopted  could,  of  course,  be  ultimately 
better  adopted  by  the  Federal  Parliament 
than  by  the  different  states.  But  the 
very  speech  of  the  honorable  member  who 
has  just  sat  down,  opening  out  his  scheme, 
xhibited  innumerable  difficulties,  and 
has  shown  us  into  what  a  quagmire  we  will 
get  here  if  we  attempt  to  solve  this  problem 
by  the  ad  jptionof  any  intricate  scheme.  It 
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is  all  very  well  to  say  in  a  few  simple  words 
that  the  Commonwealth  should  take  over  the 
debts  of  the  states,  but  it  would  be  utterly 
unfair  to  leave  absolute  power  with  the 
Federal  Parliament  to  take  over  these 
debts  on  any  scheme  which  their  wisdom 
might  suggest.  The  scheme  of  Mr.  Glynn 
means  that  these  debts,  which  in  a  certain 
number  of  years  will  run  out,  and  be  con- 
verted at  the  lowest  possible  rates,  should 
be  taken  as  they  now  stand,  with  all  their 
disadvantages,  and  that  certain  states 
should  have  to  pay  up  certain  deficiencies. 
Well,  that  would  be  a  nice  proposal  to 
make  to  any  of  the  present  states  who 
may,  in  times  of  great  impecuniosity, 
have  launched  loans  with  high  rates  of 
interest.  Those  states  would  naturally 
say — "  No ;  from  what  source  are  we  going 
to  get  the  money  to  pay  up  the  deficiency  ? 
Are  we  going  to  get  it  from  our  consoli- 
dated revenue,  or  are  we  to  issue  a  new 
local  loan  in  order  to  raise  the  necessary 
funds?" 

Sir  George  Turner. — Mr.  Glynn  says 
that  the  states  will  not  have  to  pay  any 
more  than  they  are  paying  at  present. 

Mr.  McMILLAN.  —  Mr.  Glynn  knows 
that  some  states  must  be  indebted  to  the 
Commonwealth  for  a  certain  deficiency 
after  ascertaining  the  average  of  interest 
liability. 

Mr.  Glynn. — That  would  not  increase 
their  liabilities  at  all ;  it  would  not  add  to 
their  present  liabilities. 

Mr.  McMILLAN. —  It  must  add  to 
the  liabilities  of  the  states  in  one  sense, 
so  far  as  I  can  see.  There  are  only 
two  modes :  Either  to  leave  these  debts 
as  they  are  subject  to  the  consent  of  the 
state  and  the  negotiations  of  the  Fede- 
ral Parliament  In  the  future,  or  to  take 
them  over  bodily.  But  what  does  that  in- 
volve ?  It  is  all  very  well  to  get  rid  of  a 
certain  liability  upon  the  states,  but  this 
involves,  according  to  the  honorable 
member  himself,  making  such  a  Tariff 
by  the  Federal  Parliament  that  it  will 
be  able  to  cover  the  interest  as 
well  as  the  federal  expenditure.  Then 
[Mr.  McMillan. 


there  is  another  point  which,  to  my 
mind,  is  very  strong.  It  is  this :  That 
there  is  a  connexion  between  the  debts 
and  the  railways  which,  from  my  point  of 
view,  I  cannot  dissociate.  The  railways 
and  the  debts  are  absolutely  and  inex- 
tricably bound  up  together.  Therefore, 
for  us  to  say  to  the  Federal  Parliament 
that  the  debts  wThich  are  left  with  us  for 
the  present  can  be  taken  over  upon  any 
scheme  except  an  absolute  scheme  for 
taking  them  all  over  at  the  present  rate 
of  interest  would  be  absolutely  unfair  to 
the  states.  Is  it  fair  for  us  to  put  into 
this  Constitution  an  arrangement  by 
which  these  debts  with  different  rates 
of  interest  pertaining  to  them  shall  be 
taken  over  by  the  Federal  Parliament, 
and  the  whole  Commonwealth  made 
responsible  for  them?  Let  us  remem- 
ber what  the  character  of  these  debts 
is.  It  does  not  seem  to  me  to  be  depart- 
ing from  that  simple  principle  with  which 
we  have  started  that  there  are  certain 
matters  which  are  to  be  left  to  the  states 
mixed  up  intimately  with  their  particular 
life  and  assets,  to  say  that  these  debts 
ought  not  to  be  interfered  with,  except 
with  the  consent  of  the  states,  by  the 
Federal  Parliament. 

Mr.  Higgins. — Is  your  point  that  the 
interest  is  different  or  that  the  security  is 
different  ? 

Mr.  McMILLAN. — It  is  this  :  You  have 
a  large  number  of  debts  in  the  different 
colonies,  and  you  have  some  of  those 
debts  connected  with  railways  which  are 
paying  a  full  rate  of  interest.  You  have 
other  debts  which  have  paid  for  railways 
that  are  not  returning  a  full  rate  of  interest. 
You  have  some  colonies  in  which,  perhaps, 
the  charge  upon  the  debt  is  entirely 
interest  producing.  You  have  other  colo- 
nies where  it  will  be  difficult  to  say  where 
the  assets  for  the  debts  are.  The  wThole 
question  is  so  complicated — as  can  be  seen 
by  the  different  schemes  suggested  here, 
such  as  the  scheme  of  Sir  Philip  Fysh — 
that  it  seems  to  me  absolutely  impossible 
for    this    Convention    to    deal    with    it. 
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Something  has   been  said   by  Mr.   Holder 

about  placing  US  ill  a  worse  position,  and 
giving  the  bond-holders  all  the  benefit  of 
the  conversion.  That  is  partly  true  and 
partly   not  true.     There  is  no  doubt  to 

my  mind    that   it   is  probable  that   there 
will  be  no  great  system  of  conversion  for 
some   years    to   come,    because    we    have 
floated  our  loans  for  a  certain  period,  and 
many  of  them  have  been   floated  on  such 
magnificent    terms    for    the    investor,    as 
compared   with   the  rate  of  interest  that 
is  paid  now,  that  it  is  not  likely  that  any 
bond-holder   will  allow  a  system  of  con- 
version   unless    such     terms    are     given 
to   him    as   would    increase    the    capital 
debt   of    the    respective    colonies    to   an 
extent  that  could  never  be  permitted.    On 
the  other   hand,   I  agree  with  what  Mr. 
Holder  has  said,  that  while  we  are  leaving 
the  debts  of  the  colonies,  and  while  I  make 
that  remark  about  the  improbability   of 
conversion  at  present,  we  must  not  shut 
out  from  our  minds  that  there  might  be  a 
conversion  under  certain  conditions.     But 
I  say  that,  if  there  ever  is  a  conversion, 
that  conversion  will  be  much  better  done 
when    the    Federal    Treasurer   takes    the 
thing  in  hand  quietly,  perhaps  secretly, 
negotiating   with     the     different     states, 
holding   all   the  strings  by  mutual   con- 
sent,    and      then      says     in     one     flash 
to  the  English  creditors — "We  offer  you 
so-and-so ;  take  it  or  leave   it."     If  that 
conversion   is  not  determined  upon,   you 
will  have  to  wait  until  your  loans  expire. 
But   I   quite   agree   with    the    honorable 
member   that   if   there  is  any  benefit  in 
consolidating    those    loans,    the   moment 
you  try   to   do    it    you    increase    credit, 
and     make     future     conversion     almost 
impossible.       That    is   the   logic   of    the 
whole   affair.     I    have    always    felt   that 
in    this    Constitution     we     are     dealing 
with  that   which    requires   a   great   deal 
of   reserve   and    caution.     We  hear  very 
much   about    the    necessity    for    courage 
and   about   want  of  pluck,  but  it  is  far 
better  to  be  on  the  safe  side  in  matters  of 
this  kind.     We  do  not  want  to  pile  up 


|  obstacles  to  this  federation,  and  I  do  not 
myself,  as  a  man  of  some  experience  in 
these  matters,  think  that  we  shall  do  any 
good  by  interfering  at  the  present  stage 
with  our  debts  and  our  railways,  which 
form  the  key  to  the  credit  of  these  colonies, 
and  the  key  to  our  development  and 
eci  momy.  These  questions  are  too  intricate 
for  this  Convention  to  settle  upon  any 
concrete  scheme.  Therefore  the  amend- 
ment which  I  have  introduced  is  of  the 
simplest  possible  character.  It  is  to  allow 
the  Federal  Parliament  to  take  over  a 
part  or  the  whole  of  the  debt  of  any  state, 
with  the  consent  of  the  state,  on  terms 
that  may  be  agreed  upon.  Now,  I  do  not 
introduce  the  provision  with  regard  to 
getting  the  consent  of  the  states  with  the 
idea  that  there  shall  be  any  partial  taking 
over  of  loans,  but  I  feel  that  you  must 
get  the  consent  of  each  state,  and  that  we 
have  no  right  to  arrogate  at  the  present 
moment  these  terms  to  the  different 
states.  I  hold  that  it  is  unfair  to  say  that 
the  Parliament  shall  take  over  the  whole 
of  the  different  loans.  Our  safest  plan  is 
to  leave  that  matter  just  as  we  have  left 
the  question  of  the  railways  under  section 
52.  It  is  there  provided  that  the  Parlia- 
ment may  take  over  the  railways  on  terms 
that  may  be  agreed  upon,  and  that  that 
may  be  done  after  the  Federal  Constitution 
has  been  a  year  or  two  in  working,  and 
when  you  have  all  the  strings,  and  all  the 
knowledge,  and  all  the  ability  which  is 
necessary  for  a  great  transaction  of  this 
kind.  I  believe  that  that  will  be  the  time 
to  face  it,  and  that  it  will  be  wiser  not 
to  attempt  to  do  it  at  the  present 
moment.  I  am  perfectly  certain  that  we 
might  go  on  arguing  here  for  several  weeks 
with  regard  to  different  schemes  for  taking 
over  the  debts  and  consolidating  them, 
but  we  must  either  say  that  the  debts 
are  to  be  taken  over  at  their  present 
rate  of  interest,  and  that  the  Federal  Par- 
liament shall  make  itself  responsible,  or  we 
must  leave  the  matter  as  it  is.  But  again, 
just  as  in  the  case  of  the  railways,  we  want 
to  know  what  about  future  construction. 
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So  this  involves  the  question  of  future 
borrowing.  Are  you  going  to  have  one 
consolidated  loan,  or  are  you  going  to 
simply  take  over  these  loans,  and  allow 
the  colonies  to  borrow  independently,  and 
have  two  systems  1 

Sir  George  Turner. — We  cannot  do 
that. 

Mr.  McMILLAN. — Nobody  thinksof  such 
a  thing  for  a  moment ;  but  that  shows  you 
the  great  difficulties,  and  who  is  going  to 
say  to  anyone  of  these  states — unless  there 
is  one  well-laid  scheme  about  future  borrow- 
ing and  future  action  between  these  states 
and  the  Federal  Parliament  in  these  mat- 
ters— who  is  going  to  say  that  any  state 
is  not  going  to  borrow  for  certain  local 
purposes  1  If  you  take  over  the  state  debts 
now,  and  before  some  scheme  can  be  pro- 
perly adopted  by  the  Federal  Parliament, 
are  you  going  to  have  a  hiatus  in  this  mat- 
ter, so  that  the  states  cannot  borrow  for 
their  own  necessities.  If  you  leave  the 
whole  thing  as  it  is  some  scheme  may  be 
arranged  by  the  Federal  Parliament  in- 
volving not  merely  the  terms  of  taking 
over  these  loans,  but  the  conditions  upon 
which  future  loans  shall  be  raised,  and  also 
for  properly  meeting  the  debts  or  loans 
which  must  be  met  during  the  next  few 
years.  It  seems  to  me  that  will  be  a  much 
more  reasonable  and  practical  way  of  deal- 
ing with  the  subject.  I  would,  therefore, 
urgently  beg  of  the  Convention  at  this 
stage  not  to  attempt  to  solve  a  puzzle, 
but  to  leave  the  matter  as  it  is,  and  allow 
that  federal  spirit  and  that  federal  ability 
which  must  be  concentrated  in  the  Parlia- 
ment of  the  Commonwealth  to  ultimately 
solve  it. 

Sir  George  Turner. — Why  do  you  want 
the  consent  of  the  state  1 

Sir  JOHN  FORREST  (Western  Aus- 
tralia).— From  what  has  been  already  said, 
I  think  we  should  all  come  to  the  con- 
clusion— at  any  rate,  I  have — that  any 
attempt  to  make  this  clause  with  regard 
to  the  public  debts  one  of  finality  at  the 
present  time,  is  not  likely  to  be  success- 
ful. It  seems  to  me  that  this  clause  as 
[Mr.  McMillan. 


it  is,  if  you  amend  it  to  some  extent, 
ought  to  meet  the  requirements  of  every 
one.  If  the  clause  were  amended  so  as 
to  allow  the  Parliament  to  take  over  the 
whole  or  a  rateable  proportion  of  the 
public  debts  of  any  of  the  colonies  with 
the  consent  of  the  state,  from  time  to  time, 
whether  these  debts  existed  at  the  time 
the  Commonwealth  was  instituted  or  not, 
it  should  meet  all  the  requirements  of  the 
case. 

Mr.  McMillan. — If  you  take  my  pro- 
posal it  will  cover  everything  practically. 

Sir  JOHN  FORREST.— I  was  not 
present  when  the  honorable  member  read 
it. 

Mr.  McMillan. — I  will  move  it  as  an 
amendment  to  Mr.  Glynn's. 

Sir  JOHN  FORREST.— I  have  no  ob- 
jection to  the  honorable  member  moving 
it,  but  it  seems  to  me  that  the  proposal  in 
the  Bill  with  a  little  modification,  as  sug- 
gested by  me,  making  it  a  little  wider,  will 
really  meet  the  whole  case. 

Mr.  Higgins. — The  honorable  member 
will  not  submit  his  own  Assembly's 
amendment. 

Sir  JOHN  FORREST.— No,  although 
I  have  given  the  matter  a  great  deal  of 
consideration,  and  will  have  a  word  or  two 
to  say  with  regard  to  it  before  I  sit  down. 
The  debts  of  the  various  colonies  are  so 
unequal,  whether  in  regard  to  the  popu- 
lation or  with  regard  to  the  male  adults, 
or  with  regard  to  the  male  and  female 
adults,  that  it  would  be  impossible  to  take 
over  all  the  debts  of  the  colonies  on  an 
average  even  with  regard  to  the  popula- 
tion or  the  adults  without  giving  to  some 
states  the  right  to  borrow  a  considerably 
larger  amount,  so  that  they  might  come 
up  to  the  average,  or  to  leave  to  many  of 
the  states  a  considerable  portion  of  their 
debts.  The  public  debts  of  the  various 
colonies  run  from  £41  per  head,  or  some- 
thing like  it,  in  the  case  of  Victoria,  to  £67 
per  head  in  Queensland,  £69  in  South 
Australia,  £50  in  Tasmania,  and  some- 
thing like  £45  or  £48  for  Western  Aus- 
tralia, and  £46  for  New  South  Wales. 


Commonwealth  of  1 25  Feb.,  1898.]  Australia  Bill* 


1553 


Mr.  Higgins. — In  Victoria  does  that 
include  borrowing  for  the  deficit  1 

Sir  George  Turner. — It  does  not  include 
that;  it  only  includes  the  public  debt  and 
not  the  accrued  deficit. 

Sir  JOHN  FORREST.— It  amounts  to 
about  £41  per  head  of  the  population  in 
Victoria.  The  average  of  all  the  debts  of 
Australia  is  about  £50  per  head.  If 
we  take  the  adult  males  the  average  is 
£166  per  head.  If  we  take  the  adults, 
male  and  female,  the  average  is  £96  per 
head.  I  have  had  a  table  prepared  which 
shows  that  the  lowest  average  per  head 
of  adult  males  and  females  is  about  £76 
per  head,  that  is,  in  the  case  of  Victoria. 
If  we  were  to  take  an  equivalent  of  that 
per  head  of  the  population  of  the  various 
colonies  we  should  leave  a  large  amount 
of  debt  to  many  of  the  colonies.  I  think 
the  only  colony  that  would  not  have  bor- 
rowed up  to  the  amount  of  £76  per  head 
would  be  my  colony — the  debt  of  which 
would  be  £750,000  under  the  amount. 
I  do  not  think  it  will  be  satisfactory 
to  adopt  such  a  plan.  The  various 
colonies  would  not  care  to  hand 
over  a  portion  of  their  debt,  and 
be  responsible  for  another  portion. 
There  are  great  difficulties,  as  far  as  I  am 
able  to  judge,  in  the  way  of  converting 
the  debts  from  one  scheme  to  another, 
unless  they  are  near  maturity.  We  had 
an  excellent  speech  on  this  subject  from 
Mr.  Holder,  in  Sydney,  and  he  quite  con- 
vinced me  that  we  should  be  playing  into 
the  hands  of  the  stock-holders  by  giving 
them  a  better  security  while  not  getting 
any  reward  for  the  colonies.  We  do  not 
desire  that  to  occur.  If  we  talk  for  two 
or  three  days  on  this  matter,  as  we  have 
on  many  others,  I  am  sure  we  shall  not 
be  able  to  come  to  a  satisfactory  conclu- 
sion at  present  wjth  regard  to  taking  over 
the  debts  at  the  institution  of  the  Common- 
wealth. Therefore,  I  hope  the  clause  as  it  is 
in  the  Bill  will  be  approved  of.  If  I  had 
my  way  I  should  like  to  have  it  widened. 
I  do  not  think  that  the  Federal  Parlia- 
ment should  interfere  with  a  state's 
[98] 


finances  unless  the  state  desires  that  that 
should  be  done.  I  think  the  words  "  from 
time  to  time"  should  be  inserted  in  the 
clause,  so  that  it  would  refer  to  the  date 
of  the  institution  of  the  Constitution  or 
any  time  afterwards.  It  should  not  apply 
to  the  existing  debts  only.  It  should 
apply  to  the  debts  at  any  time.  I  would 
make  the  clause  read — "  The  Parliament 
may,  with  the  consent  of  the  state,  from 
time  to  time,  take  over  the  whole  or 
a  rateable  proportion  of  the  public  debts 
of  such  state."  I  would  strike  out 
the  words  "  as  existing  at  the  estab- 
lishment of  the  Commonwealth,"  and  then 
I  would  let  the  remainder  of  the  clause 
stand.  That,  I  think,  would  give  full 
power  to  the  Commonwealth,  and  would 
meet  all  the  requirements  of  the  states. 
If  we  attempt  at  present  to  bind  the  Com- 
monwealth to  take  over  the  debts  we  shall 
never  come  to  a  common  agreement.  The 
question  is  too  complicated,  and  the  time 
wTould  be  inopportune ;  whereas,  if  we 
give  power  to  the  Commonwealth  when- 
ever it  likes,  with  the  consent  of  the  state, 
it  will  be  able  to  take  advantage  of  certain 
conditions  and  circumstances  when  the 
debts  mature,  or  at  any  other  favorable 
opportunity  for  conversion.  By  that 
means,  while  we  shall  be  reserving  to  the 
states  the  full  control  over  their  debts, 
while  we  shall  be  prohibiting  Parliament 
from  interfering  with  the  public  debt  of 
any  state  without  its  consent,  we  shall  be 
giving  full  power  to  the  Commonwealth 
from  time  to  time  to  deal  with  this  matter, 
with  the  consent  of  the  states,  in  any  way 
that  will  be  to  the  advantage  of  the  states 
and  of  the  Commonwealth. 

Sir  PHILIP  FYSH  (Tasmania).— I 
have  listened  with  very  much  pleasure,  as 
usual,  to  the  admirable  speech  of  Mr. 
McMillan,  but  I  could  not  help  arriving  at 
the  conclusion  that  he  had  surrounded 
this  question  by  a  maze  of  difficulties  which 
he  was  not  himself  disposed  to  see  the  way 
clearly  out  of.  He  has  left  us  with  a 
maze  around  us,  and  it  is  for  us  to  clear 
away   that   maze.      I    think     the    maze 
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in  which  he  has  left  us  arises  from  the  fact 
that  he  has  complicated  the  question  very 
unnecessarily.  If  honorable  members  will 
read  carefully  the  amendment  which  I  shall 
propose  presently,  they  will  see  that  we 
need  not  complicate  the  question  with  con- 
version. There  is  no  necessity  just  now 
to  speak  about  the  possible  future  con- 
version of  our  debt.  There  is  no  necessity 
just  now  to  inquire  why  that  debt  was 
incurred.  It  was  incurred  in  some  in- 
stances for  railways  which  give  a  profit — 
a  direct  profit — and  in  some  instances  for 
railways  which  give  only  an  indirect  profit, 
to  the  people  of  the  country.  It  was  in- 
curred, as  Mr.  McMillan  has  said,  some- 
times at  6  per  cent.,  sometimes  at  5,  4, 
and  even  down  to  3  per  cent.  It  has  a 
currency  of  from  1  to  30  or  35  j^ears. 
But  these  are  all  complications  which 
had  better  be  swept  away.  We  do  not 
need  just  now  to  inquire  into  the  question 
as  to  when  the  Federal  Parliament  will 
attempt  to  convert,  and  I  do  not  know 
that  we  need  do  more  than  consider  the 
great  and  important  question  of  consoli- 
dation. Conversion  must  come,  and  it 
must  come  at  the  time  that  will  be  most 
convenient  to  the  Federal  Executive.  The 
amendment  which  I  am  about  to  propose 
will  reserve  fully  to  the  Federal  Executive 
the  power  to  choose  its  own  time.  We 
shall  thus  have  disposed  of  the  difficulty — 
not  a  difficulty  to  me,  but  a  difficulty  in 
the  minds  of  very  many — that  directly 
this  Convention  includes  in  its  compact 
an  agreement  that  the  Federal  Par- 
liament shall  consolidate  and  convert, 
that  moment  it  gives  to  the  consoli- 
dated or  federal  debt  a  higher  value 
than  it  has  at  the  present  time.  I  pro- 
pose to  overcome  that  difficulty  by  leaving 
it  optional  with  the  Federal  Executive  to 
take  its  own  opportunity  for  such  conver- 
sion, and  if  it  takes  that  opportunity, 
then  we  shall  have  disposed,  at  any  rate, 
of  one  of  the  most  important  difficulties 
of  the  maze  in  which  we  have  been  left. 
Surely  it  is  of  no  importance  to  consider,  as 
a  Federation,  just  now,  whether  Tasmania, 
[Sir  Philip  Fynh. 


which  only  earns  1*15  per  cent,  from  its 
railways  over  their  working  expenses,  has 
deemed  it  prudent  to  construct  these  rail- 
ways for  the  auxiliary  advantages  to  its 
people.  It  is  not  necessary  surely  that 
I  should  now  attempt  to  prove  that  for 
every  £1,000  the  state  loses  in  the  shape 
of  interest  its  people  are  gaining  £2,000 
or  £3,000.  There  would  be  no  difficulty  in 
showing  that.  And  if  South  Australia 
earns  3  per  cent,  beyond  her  working 
expenses,  while  Tasmania  only  earns  1*15 
per  cent.,  we  can  show  that  our  people 
have  realized  more  of  the  advantages  or 
as  much  of  the  advantages  as  the  New 
South  Wales  or  South  Australian 
people  have  realized  on  their  lines. 
The  great  question,  therefore,  just  now  is 
not  conversion,  and  I  hope  honorable  mem- 
bers will  dismiss  that  from  their  minds. 
Do  not  let  us  embarrass  our  present  con- 
siderations by  the  possibilities  of  future 
conversion.  Neither  need  we  embarrass 
ourselves  with  the  consideration  of  the  fact 
that  the  debt  has  various  currencies.  As 
to  those  various  currencies,  if  honorable 
members  will  turn  to  a  paper  which 
was  lately  issued  above  the  name,  I 
believe,  of  Mr.  Fenton,  the  Govern- 
ment Statist  of  Victoria,  they  will  find 
that  as  to  currency  all  the  colonies 
have  been  working  upon  various  lines. 
The  proportionate  debts  of  each  of  the 
colonies  due  in  1900,  1905,  1910,  and  so 
on,  are  as  nearly  as  possible  approximate. 
We  shall  not,  therefore,  upon  such  lines 
be  unequal,  and  certain  it  is  that  as  to  the 
question  of  the  rates  of  interest  paid  there 
is  no,  or  very  little,  inequality  between 
the  whole  of  the  colonies.  We  all  began 
at  6  per  cent.,  and  Tasmania  is  now  wiping 
off  the  last  £100,000,  this  or  next  year,  of 
her  6  per  cents.,  and  we  are  coming  down 
to  3h  and  3  per  cent.  We  shall  find,  if 
we  investigate  the  figures  laid  before  the 
Convention,  that  in  that  respect  also  each 
of  the  states  stands  in  nearly  the  same 
position — that  the  face  rates  of  interest 
we  are  paying  are  approximately  the 
same.     But,  turning  to  another  important 


Commonwealth  of  [25  Feb.,  1898.] 


Australia  Bill. 


1555 


point,  and  that  is  not  the  question  of 
the  face  value,  but  the  question  of  the 
effective  rate  which  is  being  paid  in  the 
world's  money  market,  we  shall  find  that 
for  the  whole  of  Australia,  according  to 
the  figures  that  I  took  out,  we  are  getting 
our  money  at  £2  18s.  6d.  per  cent.  That 
is  the  effective  rate — the  rate  which  is  re- 
ceived by  our  various  investors  from  all 
Australia. 

Sir  George  Turner. — That  is  on  the 
present  market  values  ? 

Sir  PHILIP  FYSH.— Yes,  on  the  recent 
market  values.  As  far  as  Tasmania  is 
concerned,  I  am  in  the  proud  position 
of  not  being  troubled  at  all  in  that 
respect,  because  our  effective  rate  is 
£2  16s.  6d.  But  since  these  figures  were 
taken  out  we  have  had  the  extraordinary 
example  of  Western  Australia,  popular  in 
its  stocks,  which  has  raised  money  at  £3 
per  cent.,  and  whose  £3  face  rate  is  now 
running  down,  so  that  its  effective  rate 
will  be  even  less  than  £2  18s.  6d.  in  a 
very  short  time,  So  that  the  figures  to 
which  Mr.  McMillan  referred  may  be  all 
swept  away.  We  need  not  trouble  our- 
selves with  respect  to  the  amount  of  Cus- 
toms revenue  which  each  state  has  col- 
lected ;  that  has  very  little  to  do  with  the 
matter  in  one  respect,  because  New  South 
Wales  pays  her  interest  out  of  her  earn- 
ings, while  Tasmania,  which  stands  at  the 
other  extreme,  is  compelled  to  raise  Customs 
revenue  in  order  to  pay  the  interest  upon 
her  indebtedness.  We  have  all  found  it 
necessary  to  raise  Customs  revenue  except 
New  South  Wales. 

Sir  John  Forrest. — She  raises  nearly 
£2,000,000  of  Customs  revenue. 

Sir  PHILIP  FYSH.— Here  is  Victoria 
earning  her  3  per  cent,  also  on  her  lines, 
and  she  has  found  it  necessary  to  raise  a 
Customs  revenue.  New  South  Wales  does 
not  find  it  necessary  to  raise  a  Customs 
revenue,  because  of  her  immense  territorial 
revenue. 

Sir  John  Forrest. — She  raises  a  large 
amount  from  Customs. 


Sir  PHILIP  FYSH.— Only  about  20s. 
or  25s.  per  head— not  a  million  and  a 
quarter. 

Sir  George  Turner. — About  a  million 
and  a  half. 

Sir  PHILIP   FYSH.— Under  a  Tariff 
which  is  to  be  still  further  reduced ;  and 
when  Mr.  Reid's  free-trade  Tariff  is  in  full 
operation,  I  think  the  amount  will  not  be 
25s.  per  head,  or  a  million  and  a  quarter 
altogether.      So   we  may  wipe   away  all 
these   difficulties,  get   out   of   this  maze, 
and  come  back  to  the  one  question — the 
question  that  was  before  us  in  1891,  and 
again  at  Adelaide.     The  mind  of  the  Pre- 
mier of  Western  Australia  is  harping  back 
to  what  was  done  in  1891.   We  could  then 
only  agree  to  the  proposal  that  the  public 
debts  of  the  colonies  should  be  taken  over, 
subject  to  their  consent;  but  where  would 
that  provision  land  us  1  Newr  South  Wales 
or  Victoria  might  object  to  her  debts  being 
taken  over.     Of  course,   South  Australia 
would  agree  to  the  consolidation  of  her 
debts.    That  colony  is  in  an  extraordinary 
condition.      Her   Customs    revenue    only 
makes    up    about    three-fourths    of    the 
amount  of   interest  due  upon  her  public 
debts,  while  Tasmania,  on  the  other  hand, 
makes  up   by   her  Customs   revenue  the 
whole   of    the   interest   upon  her   public 
debts  and  £50,000  in  addition.     The  pur- 
pose of  the  amendment  which  I  propose  to 
move  is  to  get  rid  of  these  inequalities, 
and  to  provide  a  solution  of  the  problem, 
"  What  shall  we  do  with  the  surplus  1 " — a 
difficulty  with  which  every  honorable  mem- 
ber has  been  confronted  for  years  past.  We 
want  to   prevent   the  Federal   Executive 
from   having  a   large  surplus  to  handle. 
We  have   disposed   of   the   clause   which 
compels  the  Commonwealth  to  give  back 
to  each  state  the  aggregate  amount  which 
that   state   had   previously   been   in    the 
habit    of    raising.      We    have    left    the 
Federal   Executive  with   a  free  hand    in 
regard  to  the  disposal  of  £7,000,000  of 
Customs     revenue.      Of      this      amount 
£300,000  is   to   be  absorbed  in   new  or 
original  expenditure ;   £1,250,000  is  the 
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balance  of  loss  upon  the  services  taken 
over,  so  that  there  will  remain  £5,500,000 
for  them  to  play  with.  We  have  trusted 
the  Federal  Parliament  in  regard  to  the 
disposal  of  this  money,  because  it  will  be 
composed  of  representatives  from  each 
state,  and  we  believe  that  they  will  take 
care  that  the  Federal  Executive  does  not 
squander  the  revenue.  If  this  contract 
is  to  secure  the  position  of  the  people  of 
the  various  states,  let  us  charge  upon  the 
Federal  Executive  the  most  important  of 
all  our  responsibilities — that  of  honestly 
paying  our  debts  in  the  sight  of  all  men. 

Sir  John  Forrest. — We  are  doing  that 
now. 

Sir  PHILIP  FYSH.— Yes,  we  are  using 
our  revenue  to  do  that  now,  but  if  we 
federate  it  may  be  difficult  for  the  right 
honorable  member  to  continue  to  do  that. 

Sir  John  Forrest. — How  will  you  do 
it? 

Sir  PHILIP  FYSH.— I  will  come  to 
that  presently.  When  we  federate, 
Western  Australia  will  have  to  give  up 
a  part  of  her  revenue  to  the  Federal 
Parliament,  and  she  will  get  back  just 
what  the  Parliament  pleases.  In  my 
opinion,  it  would  be  better  to  impose  upon 
the  Federal  Parliament  the  responsibility 
of  upholding  the  credit  of  the  states 
before  all  the  world. 

Mr.  Holder. — The  honorable  member 
would  have  them  pay  for  us  £1,000,000, 
and  return  £550,000. 

Sir  PHILIP  FYSH.— I  would  have 
the  Federal  Parliament  make  provision  to 
pay  to  South  Australia  £963,000  of  in- 
terest, with  its  share  of  the  original  ex- 
penditure— £40,000,  that  is  the  per  capita 
distribution,  andits  share  of  the  £1,250,000 
loss  upon  various  departments.  As  the 
Federal  Executive  would  thus  receive 
only  £750,000,  there  would  be  a 
deficiency  of  £400,000  so  far  as  South 
Australia  is  concerned.  One  of  the  diffi- 
culties of  the  honorable  member  who  sits 
below  me  is  that  we  must  base  our  calcula- 
tions as  to  the  future  position  of  South 
Australia — which  colony,  unfortunately,  in 
[Sir  Philip  Fysh. 


this  respect  stands  in  the  worst  account- 
ant's position  of  any — upon  the  supposition 
that  there  will  be  a  Federal  Tariff  which 
will  return  to  all  the  colonies  not  less 
than  they  are  receiving  at  the  present 
time.  It  is  admitted  that  the  Federation 
will  be  unable  to  maintain  the  credit 
of  the  various  colonies  except  upon  a 
Tariff  which  will  return  to  each  of  them 
as  nearly  as  possible  £2  per  head.  In 
that  case,  so  far  as  my  present  figures  are 
concerned,  South  Australia  will  be  the 
amount  behind  that  I  have  referred  to. 
She  is  the  only  colony  in  that  unfortunate 
position.  What  is  the  position  of  the 
honorable  member  (Mr.  Holder)  now?  It 
has  suited  South  Australia,  whether  by 
probate  duties  or  from  profit  upon  tele- 
grams  

Sir  John  Forrest. — From  probate  duties 
lately. 

Sir  PHILIP  FYSH.— Yes. 

Mr.  Reid. — How  is  it  that  you  have 
run  so  deeply  into  debt  in  Tasmania  1  I 
see  that  your  public  debt  is  equal  to  £50 
a  head. 

Sir  PHILIP  FYSH.— To  benefit  our 
people,  to  lift  Tasmania  out  of  the  Cinder- 
ella's position  that  she  has  hitherto  occu- 
pied, to  give  her  roads,  and  to  develop 
her  railways  and  mines.  Now,  we  are 
reaping  the  great  advantage  of  having  ex- 
ported £1,100,000  worth  of  metallurgical 
minerals  last  year. 

Mr.  Reid. — That  is  a  good  financial 
operation. 

Sir  PHILIP  FYSH.— It  is  a  good  one. 
And  we  have  raised  our  Customs  rates, 
during  the  last  four  years,  by  50  per- 
cent. 

Mr.  Holder. — You  are  now  the  beauti- 
ful princess  of  the  group. 

Sir  PHILIP  FYSH.— I  hope  the  Chair- 
man will  call  to  order  honorable  members 
who  are  interjecting. 

Sir  John  Forrest. — You  charge  20  per 
cent,  all  round. 

Sir  PHILIP  FYSH.— I  do  not  think  it 
would  be  wise  to  go  into  the  Tariff  ques- 
tion just  now.     Tasmania   is  a  free-trade 
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colony,  trying  to  keep  pace  'with  New 
South  Wales.  Mr.  Holder  led  me  off  the 
thread  of  my  discourse.  I  have  just  said, 
that  so  far  as  South  Australia  is  concerned, 
it  is  admitted  that  that  colony  is  making 
good  the  deficiency  out  of  other  sources, 
and  she  can  continue  to  do  so.  We  are 
not  going  to  take  away  any  state  rights, 
and  we  shall  have  a  claim  on  that  colony 
for  £400,000  or  £500,000,  which  she  will 
be  as  well  able  to  pay  as  she  is  able  to- 
day to  maintain  her  credit  before  the 
world.  Under  the  same  circumstances 
Tasmania  will  be  deficient  £40,000,  and 
that  is,  as  nearly  as  possible,  what  I 
find  from  figures  for  past  year,  she 
collected  on  the  products  of  her 
labour.  In  order  that  we  may  live  as 
we  profess  to  do,  as  brothers  on  this 
great  continent,  Tasmania  is  prepared  to 
abandon  that  £40,000.  Tasmania  is  in 
the  happy  position  of  being  able  to  do 
that  and  yet  have  a  magnificent  surplus. 
South  Australia  does  not  say  there  is  any 
difficulty  about  finding  the  money,  and  so 
far  as  Tasmania  is  concerned  there  is  no 
difficulty.  I  do  not  ask  the  Convention 
to  consolidate  the  debts,  nor  do  I  ask  that 
conversion  should  be  immediately  con- 
sidered. All  I  say  is  that  the  Federal  Execu- 
tive will  have  a  surplus  of  £5,500,000, 
and  will  be  charged  with  the  responsi- 
bility of  paying  away  £6,000,000,  or 
half-a-million  more  than  her  surplus; 
the  amount  of  interest  which  each  colony 
would  otherwise  have  to  pay.  It  will 
simply  be  paid  by  the  Federation  instead 
of  by  individual  states. 

Sir  George  Turner. — That  will  not 
make  the  Federation  raise  any  particular 
amount  of  money,  because  whenever  the 
Federation  is  short  it  will  be  charged 
against  the  states. 

Sir  PHILIP  FYSH.— New  South  Wales 
and  Victoria  will  have  a  handsome  sur- 
plus. 

Mr.  Reid. — Call  it  a  credit  balance. 

Sir  PHILIP  FYSH.—  I  am  always  as- 
suming that  Queensland  will  be  with  us. 
Queensland  would  be  deficient  £400,000; 


New  South  Wales  would  have  a  credit 
balance — I  will  use  Mr.  Reid's  words — of 
about  £80,000,  and  Victoria  would  have 
a  credit  balance  of  about  £300,000. 
Western  Australia  would  have  a  balance 
of  £30,000,  while  South  Australia  and 
Tasmania  would  have  a  debit  balance. 

Mr.  Holder. — What  rate  have  you  put 
down  for  the  Customs  and  Excise  of  New 
South  Wales'? 

Sir  PHILIP  FYSH.— I  have  put  down 
as  a  basis  the  Tariff  which  must  be  ob- 
tained to  keep  the  various  colonies  solvent, 
namely,  40s.  per  head. 

Mr.  Holder. — How  much  will  New 
South  Wales  contribute  ? 

Sir  PHILIP  FYSH.— It  will  contribute 
about  £2,260,000.  We  all  know  that 
New  South  Wales  has  been  the  bete  noire 
of  federation. 

Mr.  Reid. — Don't  say  that. 

Sir  PHILIP  FYSH.— I  do  not  use  the 
word  offensively,  but,  if  my  honorable 
friend  objects,  I  will  use  the  word  "  diffi- 
culty." An  honorable  member  has  said 
that  a  proposal  of  this  kind  will  force  New 
South  Wales  to  a  Tariff  beyond  her  needs 
at  the  present  moment.  How  often 
have  we  listened  to  that  remark  by 
Mr.  Reid  and  other  representatives  of  New 
South  Wales  1  Has  that  not  been  the 
great  difficulty  hitherto — that,  whatever 
Tariff  is  necessary  for  the  other  colonies, 
we  give  to  New  South  Wales  an  excess  of 
revenue  which  she  does  not  want  1  That 
has  been  our  greatest  difficulty. 

Sir  John  Forrest. — What  is  your 
proposal  1 

Sir  PHILIP  FYSH.— The  proposal  is— 

The  Commonwealth  shall,  when  fair  terms 
can  be  obtained  for  conversion  of  any  stock, 
consolidate  such  stock  or  any  part  thereof  into 
"Australian  Federal  Consols." 

Sir  John  Forrest. — That  is  not  dif- 
ferent to  the  clause  in  the  Bill. 

Sir  PHILIP  FYSH.— It  is  a  little  un- 
fortunate that  my  right  honorable  friend 
(Sir  John  Forrest)  interjects  so  often.  The 
clause  in  the  Bill  simply  gives  power  to 
the  Federal  Parliament  to  do  so  when  it 
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finds  it  convenient.  The  clause  says  that 
the  Federal  Parliament  "may."  But  here 
it  is  provided  that  the  Commonwealth 
"  shall,"  provided  the  terms  to  be  got  in 
the  money  market  are  satisfactory. 

Sir  John  Forrest. —  Satisfactory  to 
whom? 

Sir  PHILIP  FYSEL— Satisfactory  to 
the  Federal  Executive — to  the  Federal 
Parliament. 

Mr.  Reid. — You  don't  say  so  in  this. 

Sir  PHILIP  FYSH.— Under  what  autho- 
rity would  the  Federal  Executive  act,  and 
to  whom  would  the  Federal  Administra- 
tion be  responsible  ? 

Mr.  Reid. — Have  an  Act  to  define  what 
would  be  fair  terms  for  the  consolidation 
of  the  stock. 

Sir  PHILIP  FYSH. —The  words  are 
there  for  the  purpose  of  meeting  the 
objection  that  the  Federal  Executive  shall 
do  something,  with  a  proviso.  I  do  not 
object  to  the  terms  that  the  Federal  Par- 
liament shall  consolidate  the  debts. 

Sir  John  Forrest. — Without  consulting 
the  state  ? 

Sir  PHILIP  FYSH.— Yes. 

Sir  John  Forrest. — Oh  no,  they  can't 
do  that. 

Sir  PHILIP  FYSH.— The  right  hon- 
orable member  last  year  agreed  to  this 
very  clause  which  says  that  the  Federal 
Executive  may. 

Mr.  Holder. — With  the  consent  of  the 
state. 

Sir  PHILIP  FYSH.— There  was  nothing 
about  the  consent  of  the  state. 

Sir  John  Forrest. — We  altered  that. 

Sir  PHILIP  FYSH.— We  altered  that 
in  Adelaide  this  year.  There  has  been  an 
evolution  in  this  matter,  as  in  everything 
else.  The  only  thing  is,  that  in  this 
evolution  I  find  myself  rather  beyond 
some  of  my  honorable  friends.  The  evo- 
lution did  not  commence  in  1891,  but  long 
prior.  A  gentleman,  whose  name  I  forget, 
but  who  occupied  an  important  position  in 
the  financial  world,  as  a  prominent  mem- 
ber of  the  London  Stock  Exchange,  paid 
us  a  visit  a  few  years  ago. 
[Sir  Philip  Fysh. 


Mr.  Holder. — Mr.  Westgarth. 

Sir  PHILIP  FYSH.— Ah,  that  is  the 
name.  I  had  forgotten  it  for  the  moment. 
He  impressed  upon  every  Government  of 
Australia  the  desirability  of  taking  the 
step  to  which  I  now  refer.  The  contents 
of  his  pamphlets  will  ever  be  fresh  in  my 
mind.  I  have  been  watching  this  subject 
very  closely.  The  financial  press,  not 
only  of  England,  but  of  Europe,  has  been 
giving  attention  to  it  for  years  past,  and 
all  this  has  led  to  the  conclusion  that  we 
cannot  very  much  longer  delay  consolidat- 
ing our  debts.  The  colonial  press  has 
been  following  on  the  same  lines.  It  is 
only  when  I  come  to  consult  the  honorable 
members  sitting  below  me  that  I  find 
there  are  so  many  difficulties  to  be  sur- 
mounted. There  has  been  an  evolution 
in  this  matter.  Year  by  year  we  have 
had  examples  of  the  advantages  that  will 
accrue  to  us  from  the  adoption  of  this  plan, 
but  we  have  not  yet  heard  what  are  the 
disadvantages.  I  am  hoping  to  hear  from 
Mr.  Reid  what  the  disadvantages  are. 

Mr.  Reid. — I  have  to  go  to  Sydney  to- 
night j  how  long  are  you  going  to  be  1 

Sir  PHILIP  FYSH.— What  time  does 
your  train  go  ? 

Mr.  Reid. — About  eight  o'clock. 

Sir  PHILIP  FYSH.— Oh! 

Mr.  Reid. — I  mean  five  o'clock. 

Sir  PHILIP  FYSH.— It  is  very  unkind 
of  my  right  honorable  friend  to  address 
me  in  these  terms,  because  I  have  taken 
as  much  care  as  any  man  to  conserve  the 
time  of  the  Convention. 

Mr.  Reid. — Hear,  hear  ;  you  have  been 
getting  this  up. 

Sir  PHILIP  FYSH.— No;  it  is  a  sub- 
ject I  have  been  familiar  with  for  a  num- 
ber of  years.  Whilst  some  of  my  honor- 
able friends  have  been  taking  a  great 
interest  in  rivers,  I  have  been  devoting 
my  attention  to  the  consideration  of  sta- 
tistical information  about  national  debts. 
Mr.  Westgarth's  pamphlet  so  impressed 
me  with  the  desirability  of  our  act- 
ing as  one  people  in  this  respect  that 
I    have   never    forgotten  what    he    said. 
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We  talk  of  being  Australians,  but  we 
hear  a  great  deal  about  New  South 
Wales,  Victoria,  South  Australia,  and 
Western  Australia  in  our  discussions.  I 
want  honorable  members  to  put  out 
of  their  minds  the  fact  that  we  are  six 
separate  peoples.  We  ought  not  to  be  six 
separate  peoples  with  six  separate  interests, 
but  one  people  with  one  interest. 

Sir  George  Turner. — And  one  debt. 

Sir  PHILIP  FYSH.— Yes,  and  one 
financial  agency.  Although  we  have  not 
yet  got  to  that  true  federal  position  in 
which  we  would  throw  the  whole  of  our 
revenue  into  a  pool  and  divide  it  per  capita, 
still  we  have  advanced  so  far  that  we 
recognise  that  instead  of  going  into  the 
world's  money  markets,  competing  against 
each  other  as  we  do,  from  time  to  time,  it 
would  be  to  our  advantage  to  consolidate 
our  debts. 

Sir  John  Forrest. — We  are  not  com- 
peting in  the  money  markets. 

Sir  PHILIP  FYSH.— We  have  been, 
and  we  shall  continue  to  do  so. 

Mr.  Reid. — There  is  room  for  competi- 
tion. 

Sir  PHILIP  FYSH.— There  is  no  room 
for  competition  in  this  respect.  A  partner- 
ship of  commercial  men  would  scout  the 
idea.  They  would  say — "We  will  work 
for  one  common  object,  and  that  is  the 
benefit  of  the  whole."  In  this  matter  of 
our  debts  we  have  heretofore  been  work- 
ing with  separate  objects,  and  with  what 
results  ?  The  six  colonies  of  Australia 
maintain  six  financial  agencies  in  England. 
We  are  paying  six  separate  rates  for  the 
flotation  and  management  of  our  debts, 
from  £100  per  £1,000,000  per  annum  up 
to  £600  per  £1,000,000  per  annum.  We 
have  been  paying  in  England  for  work 
which  we  could  very  well  do  for  ourselves. 

Sir  John  Forrest. — We  get  our  money 
very  cheaply. 

Sir  PHILIP  FYSH.— We  could  get  it 
more  cheaply.  I  would  call  the  right  hon- 
orable member's  attention  to  his  own 
statistics.  He  raised  money  the  other  day 
at  a  little  over  £100,  but  the  flotation  of 


the  loan  did  not  cost  him  less  than  £2 
or  £2  10s.  per  cent. 

Sir  John  Forrest. — No,  £1. 

Sir  PHILIP  FYSH.— The  reserve  was 
£96  or  £97.  Western  Australia  has  at 
the  present  time  a  3  per  cent,  loan  which 
is  quoted  at  over  £100. 

Sir  John  Forrest.— No. 

Sir  PHILIP  FYSH.— I  saw  it  quoted 
at,  I  think,  £100  6s.,  and  I  will  venture  to 
say  that  the  flotation  of  that  loan  cost  Wes- 
tern Australia  from  £2  to  £2  10s.  per  cent. 
In  addition  to  that  it  cost  her  for  bank- 
ing expenditure  in  connexion  with  the 
flotation  of  loans,  the  payment  of  interest, 
and  the  paying  off  of  loans,  a  sum  of 
money  which  was  somewhat  appalling 
when  one  came  to  consider  it.  I  had  an 
opportunity,  some  time  ago,  of  calling  the 
attention  of  the  Federal  Council  to  the 
actual  facts,  and  I  was  able  to  point  out 
that  the  Australian  colonies  are  expending 
not  less  than  £200,000  unnecessarily  in 
consequence  of  their  having  these  six 
separate  agencies.  That  money  would  be 
saved  to  the  colonies  if  there  was  one 
federal  agency  empowered  to  do  in  Eng- 
land what  the  French  people  do  with 
respect  to  their  debt  —  receive  the 
money  across  the  counter  without  any 
expenditure.  I  have  been  able  to  set 
an  example  on  a  small  scale  in  the 
colony  which  I  have  the  extreme  felicity 
of  owning  as  my  adopted  home — Tas- 
mania. I  might  almost  say,  from  my 
long  association  with  it,  that  it  is  my 
native  home.  It  is  as  good  to  me  as  a 
native  home,  and  I  am  proud  of  the  coun- 
try and  of  its  people.  By  having  a  federal 
agency  in  London  we  could  save  the  large 
sum  of  money  I  have  mentioned.  In  addi- 
tion to  that,  by  consolidation  we  should 
give  to  our  debts  the  joint  and  several 
guarantees  of  six  states  instead  of  one,  and 
we  should  attract  a  class  of  investor  whom 
we  have  never  had  before.  I  allude  to 
the  trustee  investor. 

Mr.  Dobson. — I  hope  so. 

Sir  PHILIP  FYSH.— For  these  invest- 
ments the  consent  of  the  Lords  Judiciary 
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would  have  to  be  obtained.  And 
directly  you  do  that  you  have  a  class 
of  investor  who  will  come  across  your 
counter,  as  I  have  said,  and  invest  with- 
out the  intermediary  of  the  London  Stock 
Exchange,  or  the  syndicates  who  charge 
you  so  much.  On  a  matter  which  con- 
cerns £170,000,000,  on  which  the  colo- 
nies are  paying  £7,000,000  a  year, 
we  hesitate,  but  with  respect  to  ocean 
beacons  and  lights,  patent  laws,  and  many 
unimportant  matters,  we  consider  it  neces. 
sary  to  include  them  in  the  powers  of  the 
Parliament.  My  right  honorable  friend 
(Sir  John  Forrest)  objects  to  inserting  in  the 
Constitution  as  a  power  of  the  Parliament 
that  they  shall  take  over  the  debts  of 
the  various  colonies  and  consolidate  them. 
I  am  very  anxious  to  hear  the  objec- 
tions which  may  be  raised  by  my 
right  honorable  friend  (Mr.  Reid), 
and  when  I  have  heard  those  objections, 
on  another  occasion  I  will  take  advan- 
tage of  my  right  to  address  the  com- 
mittee again.  I  therefore  defer  the  amend- 
ment which  I  have  to  make,  although  I 
had  intended  to  traverse  the  proposal  of 
Mr.  Glynn,  and  wished  to  fully  explain 
the  amendment  which  has  been  suggested 
by  the  Tasmanian  Parliament.  Mr.  Glynn 
has  spoken  for  himself,  and  I  hope  that 
Mr.  Henry  will  relieve  me  by  presently 
stating  the  reasons  which  have  induced  a 
majority  of  the  Tasmanian  Parliament  to 
recommend  a  proportionate  taking  over 
of  the  debts,  or  the  whole  of  them,  under 
certain  considerations.  I  have  made  a 
proposal  that  the  whole  of  the  interest  on 
the  debts  shall  be  paid  by  the  Federal  Par- 
liament ;  the  remainder  must  follow.  I 
do  not  follow  that  out  to  its  sequence. 
Having  done  that,  I  hope  that  we  will 
make  an  arrangement  by  which  no  state 
which  is  not  well  in  credit  with  the  Federal 
Executive  will  make  a  further  borrowing. 
We  shall,  no  doubt,  have  the  Federal 
Executive  compelled  to  borrow.  If  you 
have  the  six  states  each  borrowing  that 
is  seven,  and  to  superload  that  with  the 
right  reserved  to  others  to  load  up 
[Sir  Philip  Fysh. 


further  debts,  unless  they  are  in  a 
position  of  credit  with  the  Federal  Execu- 
tive to  do  so,  will  be  a  very  gross  piece  of 
extravagance  and  a  great  mistake.  But 
there  we  come  to  that  very  important 
question  of  state  rights.  We  must  advance 
stage  by  stage.  Let  us  charge  against  the 
surplus  which  the  Federal  Executive  will 
hold  all  the  responsibility  for  our  in- 
terest. We  shall  know  then  that  we  have 
each  secured  our  solvency.  Surely  we  can 
leave  it  to  the  Parliament  of  the  Federation 
to  make  a  proper  provision  as  to  what 
shall  be  the  future  borrowings.  Knowing 
that  my  honorable  friend  (Mr.  Henry)  is 
desirous  of  taking  up  the  other  amend- 
ment which  has  been  proposed  by  the 
Tasmanian  Parliament,  for  the  present  I 
will  leave  the  matter  with  that  proposal. 

Mr.  REID  (New  South  Wales).  —  I 
regret  that  my  honorable  friend  (Sir 
Philip  Fysh)  has  brought  his  interesting 
address  to  so  abrupt  a  termination,  as  we 
are  all  anxious  to  fully  understand  the 
reasons  which  induced  him  to  bring 
before  us  the  proposition  which  I  see  on 
the  notice-paper.  I  really  feel  that  it 
would  be  unfair  to  criticise  my  honorable 
friend's  speech  when  I  came  to  the  con- 
clusion, as  I  must,  that  I  have  only  heard 
the  introductory  matter,  from  which  he 
intended  to  advance  into  a  consideration 
of  the  whole  subject.  I  cheerfully  recog- 
nise the  labour  which  he  has  bestowed  on 
this  most  important  matter.  There  is  no 
member  of  the  Convention  who  has  given 
more  time  or  attention  to  this  subject 
than  he  has,  and  I  am  not  forgetful  of  the 
very  able  addresses  which  he  has  delivered 
in  Tasmania  in  very  strong  advocacy 
of  this  particular  proposal.  I  have  the 
utmost  respect  for  the  views  he  has 
enunciated,  and  I  think  when  the  matter 
is  fully  considered  in  the  Federa1  Parlia- 
ment we  shall  be  found  not  to  differ  very 
seriously.  But,  at  present,  I  am  afraid 
that  we  cannot  very  well  put  in  this  pro- 
posed clause,  or  anything  like  it  ;  and,  as 
that  is  the  general  feeling  of  the  Conven- 
tion, I  do  not  feel  called  upon,  in  a  climate 
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like  this,  to  m;ike  any  very  arduous  or 
strenuous  attempts  to  reply  to  my  honor- 
able friend.  I  think  it  is  generally  felt 
that  the  Commonwealth  cannot  be  given 
this  arbitrary  power  of  taking  over  the 
debts  of  the  states  without  the  slightest 
reference  to  the  states  themselves. 

Sir  Philip  Fysh. — We  have  done  it 
already  in  clause  98. 

Mr.  REID.— Does  clause  98  do  that 
without  the  consent  of  the  states  1 

Sir  Philip  Fybh. — Yes. 

Mr.  REID. — Then  I  am  all  the  more 
strongly  inclined  to  support  the  proposal 
of  Mr.  McMillan,  which  I  see  on  the 
notice- paper.  I  was  not  aware  that  it  was 
done  in  clause  98,  but  I  see  that  it  is.  I 
should  certainly  have  been  opposed  to  that 
clause  remaining  in  its  present  form  if  I 
had  noticed  that  provision. 

The  CHAIRMAN.— The  clause  is  now 
under  consideration. 

Mr.  REID. — We  have  got  away  from 
it  a  little,  and  I  am  much  obliged  to 
you,  sir,  for  reminding  me  of  it.  I  see 
that,  in  clause  98,  the  Federal  Parliament 
may  take  over  the  whole  or  a  rateable  pro- 
portion of  the  public  debts  of  the  states 
without  any  consent.  I  fancy  that  I  had 
left  Adelaide  before  the  clause  was  con- 
sidered. 

Sir  Philip  Fysh. — You  were  in  it. 

Mr.  REID. — I  do  not  think  so. 

Mr.  McMillan. — It  was  in  the  Finance 
Committee,  I  think. 

Mr.  REID.  —  I  think  my  honorable 
friend  will  recollect  that  I  strongly  op- 
posed it  in  the  Finance  Committee. 

Mr.  McMillan. — Yes. 

Mr.  REID.— I  had  forgotten  all  about 
that.  I  have  the  strongest  possible  objec- 
tion to  such  a  clause.  And  I  have  a  very 
grave  doubt  as  to  whether  the  solvency  of 
the  states  can  in  any  healthy  sense  be 
said  to  be  promoted  if  there  is  a  transfer 
of  liabilities  without  some  corresponding 
transfer  of  assets.  Whoever  heard,  for 
instance,  of  a  business  partnership  being 
allowed  to  be  constructed  on  the  principle 
that  the  partners  shall  make  away  with 


all  the  assets  before  they  enter  into  busi- 
ness ? 

Sir  Philip  Fysh. — The  Customs  reve- 
nue is  an  asset. 

Mr.  REID. — In  one  sense  it  is  an  asset, 
but  it  is  not  an  interest-bearing  asset. 

Sir  Philip  Fysh. — Yes,  it  is. 

Mr.  REID. — It  is  not  an  interest- 
bearing  asset ;  and  then  that  raises  fiscal 
questions.  As  has  been  pointed  out  be- 
fore, why  should  we  be  tied  down 
to  raise  revenue  in  a  particular  way 
in  order  to  meet  a  certain  view 
entertained  by  the  honorable  gentle- 
man? As  far  as  the  railways  are  con- 
cerned, we  know  that  the  most  of  the 
interest  is  due  on  loans  obtained  for  their 
construction,  and  they  are  interest-bear- 
ing. If  the  liability  is  put  off  on  the 
Commonwealth  while  the  assets  remain 
with  the  states,  I  fancy  that  there  will  be 
considerable  opposition  to  such  a  scheme 
in  the  Imperial  Parliament.  I  am  nob 
speaking  without  a  certain  amount  of 
information.  This  project  of  handing 
over  the  debts  of  the  states,  while 
keeping  the  interest-bearing  assets  in 
respect  of  which  those  debts  were  in- 
curred, is  not  viewed  at  all  favorably  in 
some  circles  amongst  our  creditors  in  the 
old  country.  I  certainly  do  not  wish  this 
Constitution  to  be  burdened  with  matters 
or  details  that  can  safely  be  left  to  the 
future  ;  therefore,  I  cordially  support  the 
proposition  of  Mr.  McMillan.  It  is  short, 
it  is  clear,  and  it  will  enable  all  the  delicate 
financial  incidents  of  such  a  transaction 
to  be  carried  out  in  a  proper  way. 
Now,  any  project  for  making  the  Com- 
monwealth Legislature  decide  when  the 
Stock  Exchange  is  favorable,  or  when 
it  is  not,  would  be  a  most  extraordinary 
method  of  dealing  with  delicate  financial 
operations.  The  clause  says — "  The  Com- 
monwealth shall,  when  fair  terms  can  be 
obtained  for  conversion,"  and  so  on.  How 
infinitely  better  it  would  be  to  leave  out 
words  of  that  description !  What  Execu- 
tive would  convert  a  stock  unless  fair 
terms  were  offered  ?     In  what  conceivable 
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way  could  the  Commonwealth  pass  an 
Act  in  order  to  describe  what  would  be 
fair  terms  ?  Perhaps  a  certain  state  of 
things  would  exist  when  the  Act  was 
passed,  and  one  week  afterwards  those 
terms  would  shift  and  vary.  Those  are 
matters  which  must  be  left  to  the 
Executive. 

Sir  Philip  Fysh. — Then  comes  in  your 
objection  that  you  have  forfeited  the 
premium  on  your  stock. 
.  Mr.  REID. — Leaving  out  all  those 
words  will  not  hurt  anybody.  It  will 
not  leave  out  the  brains  of  the  Treasurer 
who  has  to  conduct  the  particular  opera- 
tion. 

Sir  Edward  Braddon. — It  is  not  the 
words  but  the  spirit  we  are  anxious 
about. 

Mr.  REID. — I  utterly  oppose  the  pro- 
posal that  the  debts  of  a  colony  shall  be 
taken  over  by  the  Commonwealth  without 
that  colony's  consent.  I  think  that  this 
project  of  consolidating  the  stock  of  the 
colonies,  whilst  one  that  is  certain  to  come 
in  due  course,  is  one  on  which  the  most 
visionary  and  rashest  prognostications  are 
indulged  in.  There  seems  to  be  an  idea 
that  the  consolidation  of  stock  itself  will 
yield  a  rich  return,  but  that  is  a  perfect 
delusion.  If  a  man  has  got  £10,000 
worth  of  state  stock  at  4  per  cent.,  he  is 
not  going  to  accept  Commonwealth  stock 
at  3  per  cent,  in  exchange  for  it. 

Sir  Philip  Fysh.  —You  are  talking  now 
of  conversion. 

Mr.  REI D. — Is  not  that  a  conversion  1 

Sir  Philip  Fysh. — But  you  were  talk- 
ing just  before  of  consolidation. 

Mr.  REID. — What  charm  is  there  in 
consolidation  if  it  is  not  accompanied  by 
some  change  of  conditions  between  the 
debtor  and  the  creditor  ?  It  is  only  con- 
version that  can  bring  about  any  change 
— converting  one  security  at  a  certain 
rate  of  interest  into  a  better  security  at  a 
lower  rate  of  interest. 

Sir   Philip  Fysh. — You   would   secure 
trustees'  investments  by  consolidation,  and 
is  not  that  a  gain  1 
[Mr.  Eeid. 


Mr.  REID. — Certainly  that  would  be  a 
gain,  I  admit,  by  consolidation,  but  still 
the  project  would  be  a  very  lame  one 
unless  it  went  a  little  further,  and  made 
the  new  stock  a  genuine  Commonwealth 
stock. 

Mr.  Holder. — You  could  not  consoli- 
date unless  you  converted. 

Mr.  REID. — I  have  such  confidence  in 
my  honorable  friend  the  Treasurer  of  Tas- 
mania, in  regard  to  matters  of  finance,  that 
I  am  afraid  I  am  inclined  to  follow  him 
without  reflection. 

Mr.  McMillan. — It  is  your  conversion 
he  is  thinking  of  just  now. 

Mr.  Peacock. — Ah,  that  will  be  a  hard 
matter. 

Sir  Philip  Fysh. — But  simple  consoli- 
dation must  precede  conversion. 

Mr.  REID. — Supposing  the  holders  of 
the  debentures  that  you  want  back  won't 
give  them  up,  where  is  your  consoli- 
dation 1  It  is  a  mere  idle  operation,  the 
printing  of  new  paper  that  the  debenture- 
holder  will  not  take. 

Sir  Philip  Fysh. — Do  you  mean  to  say 
that  a  debenture-holder  will  not  take  the 
joint  and  several  guarantee  of  six  states 
instead  of  one  state?  Why,  he  would 
give  the  one  state  debenture  up  directly 
in  exchange  for  the  other. 

Mr.  REID. — A  debenture-holder  might 
give  up  the  bonds  of  Tasmania  for  such  a 
joint  and  several  guarantee,  but  the 
holders  of  New  South  Wales  bonds  would 
not  give  them  up  for  anything.  As  a 
matter  of  fact,  if  any  colony  like  New 
South  Wales,  South  Australia,  or  peuhaps 
even  Tasmania  wants  a  loan  it  can  get  the 
money  on  the  London  market  at  some- 
thing like  3  per  cent,  per  annum, 
and  what  a  wonderful  proof  it  is  of 
the  solvency  of  these  colonies  when 
they  can  raise  money  on  such  terms. 
There  is  not  much  margin  for  a  very  great 
profit  to  be  made  by  conversion  at  the 
best  of  times,  and  the  only  chance  of  con- 
verting to  advantage  will  be  when  the 
debentures  to  be  converted  are  nearly  run 
out.     Then  there  is  a  chance  of  getting  a 
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new  set  of  debentures  placed  at  a  lower 
rate  of  interest,  leaving  some  substantial 
profit,  and  the  conversion  honorable  mem- 
bers talk  about  will  no  doubt  take  place 
on  those  lines.  If  the  Commonwealth  gets 
power  from  the  state  to  take  over  and 
consolidate  their  loans,  that  consolidation 
•will  be  effected,  and  as  each  loan  falls 
in  the  Commonwealth  will  get  the 
benefit  of  converting  it  into  new  stock 
bearing  a  lower  rate  of  interest.  Because 
the  individual  who  has  been  reaping 
interest  from  a  debenture  which  he  is  just 
about  to  lose  will  have  to  fall  back,  when 
the  loan  is  repaid,  on  British  consols  bear- 
ing a  much  lower  rate,  and,  under  those 
circumstances,  he  will  take  your  new  bond 
at  a  lesser  rate  of  interest  than  he  received 
before ;  but  so  long  as  his  debenture  has 
ten  or  five  years  to  run,  at  a  comparatively 
high  rate  of  interest,  he  is  not  going  to 
give  it  up.  He  wants  the  same  interest, 
if  he  can  get  it,  and,  of  course,  he  can 
retain  it  by  keeping  the  bond. 

Sir  Philip  Fysh. — Or  by  an  extension 
of  the  term. 

Mr.  REID. — That  only  operates  when 
the  bond  is  running  out.  Under  all  these 
circumstances,  I  think  that  we  are  simply 
wasting  our  time  in  going  into  all  these 
calculations  about  operations  that  cannot 
possibly  be  e fleeted  for  some  time  to  come. 
It  is  only  because  I  wanted  to  show  my 
great  respect  for  the  attention  and  indus- 
try which  Sir  Phillip  Fysh  has  devoted  to 
this  subject  that  I  have  made  these  obser- 
vations, I  can  assure  him,  and,  however 
earnest  we  are  to  bring  about  this  consoli- 
dation and  conversion,  Ave  cannot  load  this 
Constitution  with  matters  of  that  sort. 
We  can  simply  give  a  power  which  will 
enable  the  state  and  the  Commonwealth 
to  come  to  some  arrangement. 

Sir  George  Turner. — Should  that  be 
with  or  without  the  consent  of  the  state  1 

Mr.  REID.— With  the  consent  of  the 
state,  certainly.  Any  state  would  abso- 
lutely resent  the  insertion  in  this  Bill  of 
the  power  to  manage  its  own  financial 
affairs  without  its  consent. 


Sir  George  Turner. — But  one  colony 
may  stand  out  and  spoil  the  whole  scheme. 
That  is  the  difficulty  to  my  mind. 

Mr.  REID.— It  is  a  difficulty,  but,  as  far 
as  the  internal  finances  of  the  states  are 
concerned,  we  cannot  lay  our  hands  on 
their  independence  in  this  Constitution. 
We  cannot  propose  to  do  that. 

Mr.  Dobson. — But  you  take  away  the 
revenue  that  pays  the  interest  on  their 
debts. 

Mr.  REID. — There  is  nothing  in  that 
between  solvent  communities. 

Mr.  Dobson. — There  is  nothing  in  giv- 
ing over  your  revenue  to  the  body  who 
has  taken  over  your  liability. 

Mr.  REID. — In  other  words,  you  would 
make  the  states  the  absolute  financial 
creatures  of  the  Commonwealth.  No 
state  that  has  got  any  financial  strength 
will  occupy  such  a  position.  Of  course, 
if  a  state  feels  itself  on  its  last  legs  it 
will  creep  into  any  hole  it  can  get  into, 
but  New  South  Wales  is  not  in  that 
position,  and  no  Australian  colony  is.  If 
I  thought  that  some  Australian  colony 
was  in  such  a  desperate  condition  it 
might  alter  my  view  of  this  matter,  but 
I  look  on  each  of  these  colonies  as  abso- 
lutely sound.  I  admit  that  in  the  future 
we  may  save  large  sums  of  money  in  the 
shape  of  interest,  considering  the  enormous 
total  of  our  debts,  by  adopting  the  opera- 
tion Sir  Philip  Fysh  suggests. 

Mr.  Dobson. — But  if  in  the  course  of 
the  conversion  of  the  debts  of  the  colonies 
you  have  on  each  occasion  to  get  the  con- 
sent of  each  state,  one  state  may  object, 
and  the  whole  scheme  may  fall  through. 

Mr.  REID. — But  if  any  state  gets  into 
a  difficulty 

Mr.  Dobson. — We  are  not  in  a  diffi- 
culty. 

Mr.  REID. — I  have  just  said  so.  But 
if  in  the  future  any  state,  say  New 
South  Wales,  gets  into  a  difficulty,  Mr. 
McMillan's  proposal  will  enable  it  to  be 
assisted. 

Mr.  Dobson. — It  will  enable  one  state 
to  stop  conversion. 
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Mr.  REID. — We  must  not  lose  sight  of 
the  fact  that  the  sovereignty  of  the  states 
is  being  left  to  them  under  this  Constitu- 
tion. We  seem  to  be  continually  en- 
deavouring to  do  things  as  though  the 
states  were  mere  puppets  of  the  Common- 
wealth. But,  as  a  matter  of  fact,  the  ab- 
solute sovereignty  of  the  states  is  left  to 
them,  and  they  will  not  give  up  their 
sovereign  position  with  regard  to  their 
debts  to  the  Federal  Parliament  without 
being  consulted.  The  proposal  is  so  pre- 
posterous that  it  is  not  really  worth  dis- 
cussing. 

Sir  Edward  Braddon. — You  do  not  con- 
sult the  people  about  the  policy  of  taking 
over  the  customs  duties. 

Mr.  REID.— What  is  remitting  the  Bill 
to  the  people  but  consulting  them  ?  We 
have  agreed  to  take  over  customs  duties 
because  we  cannot  federate  without  them. 
But  we  can  federate  without  taking  over 
the  debts.  We  put  the  customs  matter 
in  because  it  was  one  of  the  essentials  of 
Federation.  We  could  not  possibly  leave 
it  out.  But  you  do  not  put  everything  in 
this  Constitution  on  the  same  principle. 
If  this  were  one  of  the  essentials  of  union, 
I  should  say  at  once — "It  must  go  in;" 
but  it  is  not. 

Sir  Edward  Braddon. — Is  it  not  to  the 
advantage  of  the  states  ? 

Mr.  REID. — It  is  to  the  advantage  of 
every  state  to  decide  for  itself  as  to  its 
own  debts. 

Mr.  HENRY  (Tasmania). — I  rise  prin- 
cipally for  the  purpose  of  making  clear  to 
this  Convention  the  terms  of  the  sugges- 
tion submitted  by  the  Tasmanian  Parlia- 
ment. My  colleague  (Sir  Philip  Fysh)  has 
left  me  to  discharge  this  duty.  My  hon- 
orable friend  (Mr.  Glynn)  has  outlined  the 
proposal,  but  I  think  he  left  one  or  two 
rather  important  points  untouched,  and  I 
propose,  in  the  first  instance,  making 
them  clear  as  far  as  I  can.  The  pro- 
posal is  really,  first  of  all,  that  the 
whole  of  the  public  debts  shall  be 
taken  over  by  the  Commonwealth,  but 
[Mr.  Beid. 


that  whatever  is  found  to  be  the  lowest 
debt  per  head  in  any  colony  shall  be  the 
amount  of  which  each  and  every  colony 
shall  be  relieved.  Thus,  assuming  that 
Victoria  has  a  debt  of  £40  per  head,  and 
that  that  is  the  lowest  debt  in  the  Com- 
monwealth— I  do  not  say  that  it  is  so ;  I 
believe  Victoria's  debt  is  now  £41  per 
head — then  the  whole  of  the  colonies  would 
be  relieved  of  debt  to  the  amount  of  £40 
per  head,  under  these  resolutions;  and  the 
excess  of  debt  in  each  colony  over  £40 
per  head  (where  there  was  an  excess) 
each  colony  would  itself  be  liable  for. 
Thus  in  the  case  of  South  Australia  the 
debt  is  about  £65  per  head.  So  that 
South  Australia  would  be  relieved  of  £40 
per  head,  and  would  herself  become  liable 
to  the  Federal  Parliament  for  the  differ- 
ence of  £25  per  head.  It  is  due  to  my 
valued  friend  and  colleague  (Mr.  Inglis 
Clark)  to  say  that  he  is  the  author  of 
these  resolutions — not  the  author  of  the 
ideas  in  them,  because  we  are  all  fairly  in 
accord  with  the  principle,  but  he  framed 
the  resolutions,  and  suggested  certain 
thoughts  now  embodied  in  them,  which 
are  well  worthy  of  the  consideration  of  the 
Convention.  I  regret  that  I  was  not  here 
when  Mr.  Reid  spoke — having  been  called 
away  on  other  business — because  there 
may  have  been  some  points  in  his  speech 
which  I  ought  to  touch  upon. 

Mr.  Reid. — I  simply  favour  Mr.  McMil- 
lan's proposal. 

Mr.  HENRY.— One  of  the  interesting 
points  in  this  scheme  is  as  to  the  mode  by 
which  the  states  Treasurer  would  indem- 
nify the  Federal  Treasurer  for  the  loss  of 
interest  in  the  first  instance.  The  proposal 
is  that  the  states  Parliament  shall  grant 
to  the  Federal  Parliament  Commonwealth 
bonds  for  the  amount  of  their  debts  in 
excess  of  whatever  the  lowest  debt  may  be. 
Mr.  Higgins,  while  Mr.  Glynn  was  speak- 
ing, interjected  a  rather  pertinent  ques- 
tion as  to  how  the  Federal  Parliament 
was  to  compel  a  state  to  pay  a  debt.  That 
difficulty  has  been  discussed  by  our  Par- 
liament, and  is  met   in    these  proposals. 
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It  is  simply  this ;  That  in  the  event  of 
any  state  neglecting  to  pay  the  amount 
of  interest  on  the  bonds  granted  to  the 
Commonwealth,  then  the  Federal  Parlia- 
ment shall  have  power  to  levy  a  special 
tax  on  that  state  to  recoup  it  for  the  loss. 
And  it  seems  to  me  that  in  the  event  of 
any  state  repudiating  an  obligation  to  the 
Federal  Parliament  this  proposal  would  be 
effectual.  Of  course  we  must  all  admit  that 
it  is  exceedingly  objectionable  to  give  the 
Federal  Parliament  power  to  levy  a  special 
tax  on  any  state,  but  under  the  exceptional 
circumstances  I  do  not  think  that  it  would 
be  objected  to.  The  power  might  not  be 
used,  but  it  should  be  there,  to  enforce 
payment  in  case  of  need.  There  is  another 
ingenious  and  perfectly  just  contrivance 
in  these  clauses  for  dealing  with  the  increase 
of  popidation  and  the  consequent  reduction 
of  liability  of  states  to  the  Federal  Parlia- 
ment. Obviously  these  proposals  in  the 
first  instance  are  based  on  the  population 
of  each  colony.  That  is,  the  Federal  Par- 
liament is  to  relieve  the  states  Parliaments 
or  the  states  Treasurers  of  a  certain 
amount  per  head  of  the  population,  so  that 
all  the  states  may  be  treated  equally.  It 
is  obvious  that,  as  the  colonies  develop, 
there  may  be  a  greater  relative  increase  of 
population  in  one  colony  than  in  the 
others,  so  that  clearly  it  would  be  neces- 
sary to  make  some  provision  for  that  in- 
crease. I  think  the  proposal  here 
meets  that  difficulty  effectually.  It 
is  that  every  five  years  there  shall 
be  a  census  taken,  and  whatever  the  in- 
crease of  population  shown  in  any  state, 
the  Federal  Parliament  shall  relieve  that 
state  of  an  amount  of  debt  proportionate 
to  the  increase. 

Sir  George  Turner. — Taking  a  census 
every  five  years  would  be  rather  expensive. 
Mr.  Howe. — Every  ten  years,  then. 

Sir  George  Turner. — We  do  it  every 
ten  years  as  it  is. 

Mr.  HENRY.— That  is  a  matter  of 
detail.  The  principle  is  what  is  important. 
I  think  myself  that  it  is  very  possible  that 


the  ordinary  statistics  of  population  might 
be  taken  as  a  basis.  That  is,  roughly, 
the  Tasmania  n  proposal ;  and  I  would 
like  to  say  in  connexion  with  the  propositi 
of  Mr.  Glynn  that  one  portion  of  it 
seems  to  mo  to  be  a  necessary  addi- 
tion to  the  Tasmanian  proposals.  Re- 
cognising the  necessity  of  taking  over 
the  public  debts  of  the  colonies  at  this 
stage,  I  should  be  very  glad  to  see  Mr. 
Glynn's  proposal  incorporated  in  the  pro- 
posal of  Tasmania.  That  is  the  portion 
of  it  which  proposes  to  reduce  the  debts 
to  what  is  a  just  and  equal  proportion  to 
be  borne  by  each.  I  understand  Mr. 
Glynn's  proposal  is  this,  and  it  is  a 
thoroughly  equitable  one,  put  forward  to 
meet  the  obvious  distinction  between  the 
various  classes  of  debt.  One  colony  may 
have  a  larger  amount  of  debt  at  a  high 
rate  of  interest  falling  due  shortly,  another 
colony  may  have  a  large  amount  of  debt 
with  a  long  currency  and  a  low  rate  of 
interest.  It  is,  therefore,  obvious  that  a 
per  capita  proportion  of  the  debt  is  not 
strictly  equitable,  but  by  reducing  it,  as 
in  Mr.  Glynn's  proposal — and  I  suppose  it 
is  an  actuarial  calculation,  taking  in  the 
currency  of  the  debt  and  the  rate  of  in- 
terest— it  could  be  reduced  to  a  perfectly 
equitable  sum. 

Mr.  Higgins. — Do  you  pay  regard  to 
the  market  value,  the  length  of  terms,  and 
so  on  ? 

Mr.  HENRY.— I  do  not  know  that  I 
will  deal  with  the  market  value.  What 
strikes  me  with  regard  to  Mr.  Glynn's 
proposal  is  the  absolute  necessity  of  re- 
ducing things  to  equality.  I  believe  he 
successfully  deals  with  that. 

Sir  George  Turner. — Would  not  that 
be  a  matter  for  the  Federal  Parliament  to 
legislate  upon? 

Mr.  HENRY.— We  can  lay  down  the 
principle. 

Sir  George  Turner. — Is  it  wise  to  lay 
down  a  principle  that  will  not  work  out  in 
practice  1 

Mr.  HENRY.— If  the  principle  is  sound 
it  must  work  out  in  practice.  I  thoroughly 
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sympathize  with  Mr,  Glynn's  object,  and 
I  see  the  necessity  for  securing  equality 
in  this  matter.  I  have  no  doubt  of  the 
soundness  of  the  principle  enunciated  by  the 
honorable  member.  I  have  now  outlined 
the  Tasmanian  proposal,  and  I  propose  to 
deal  with  the  general  question.  Several 
objections  were  raised  with  the  force  and 
clearness  which  always  distinguish  Mr. 
McMillan's  utterances,  and  they  certainly 
deserve  the  respect  and  consideration  of 
every  honorable  member.  The  first  objec- 
tion he  urged  was  that  in  making  it  com- 
pulsory on  the  Federal  Parliament  to  take 
over  a  given  amount  of  the  public  debts, 
or,  rin  other  words,  to  become  liable  in 
the  first  instance  for  the  whole  of  the 
interest,  it  is  to  be  regarded  as  a  mandate 
to  the  Federal  Parliament  to  raise  a  large 
amount  of  revenue.  I  admit  that  unhesi- 
tatingly. But  I  say  that  the  safety  of  the 
state  Treasuries  demands  that  a  definite 
obligation  should  be  laid  on  the  Federal 
Parliament  to  provide  sufficient  revenue 
to  relieve  us  of  our  responsibility. 
That  is  my  answer  to  that  objec- 
tion. When  honorable  members  object  to 
laying  a  definite  obligation  on  the  Federal 
Parliament,  by  putting  it  in  the  Consti- 
tution Bill,  they  are  blinking  the  real 
position,  because  the  financial  necessities 
of  four  out  of  five  of  the  states  are  such 
that  it  is  absolutely  necessary,  if  we  are 
not  going  to  make  the  several  states  insol- 
vent, that  a  very  large  amount  of  revenue 
shall  be  raised  from  Customs,  an  amount 
certainly  equal  to  what  is  required  to 
pay  the  interest  on  the  public  debt. 
Does  any  honorable  member,  or  any  one 
who  has  given  any  attention  to  the 
subject,  doubt  the  necessity  of  the 
Federal  Parliament  raising  this  amount  of 
money  1 

Mr.  Higgins. — The  objection  is  a  senti- 
mental one.  We  all  know  we  must  raise 
enough  for  the  interest  on  the  debts. 

Mr.  HENRY.— We  all  know  it,  and  with 
that  fact  staring  us  in  the  face,  why  ob- 
ject to  the  proposal  to  place  such  an  obli- 
gation  in  the    Constitution    Bill?     It   is 
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indisputable  that  the  money  must  be 
raised  in  this  way,  and  are  we  to  believe 
that  honorable  members  who  object  to  lay- 
ing this  obligation  on  the  Federal  Parlia- 
ment are  prepared  to  wreck  the  state 
Treasuries  ?  That  seems  to  be  the  only  con- 
clusion. It  has  been  contended,  and  it  was 
referred  to  by  Mr.  McMillan,  that  the  rail- 
ways and  the  debts  are  inseparable;  that  if 
the  debts  are  taken  over  the  railways  must 
be  taken  over  also.  I  cannot  see  the  force 
of  that  contention.  It  is  claimed  that  the 
railways  are  a  portion  of  the  security  for 
the  debts,  that  they  are  the  real  assets 
for  the  large  amount  of  money  which 
English  capitalists  have  lent  to  us  so 
liberally.  As  a  matter  of  fact,  however, 
the  real  security  to  those  capitalists  lies 
in  the  willingness  and  the  ability  of  the 
people  to  pay  taxes  to  meet  the  de- 
mands for  interest.  There  is  no  doubt 
that  when  the  railways  are  taken 
over  by  the  Federal  Parliament  it  will 
somewhat  complicate  the  financial  posi- 
tion ;  but  that  is  a  matter  which  we  can 
safely  leave  to  the  Federal  Parliament, 
which  will  be  the  best  body  to  deal  with 
such  questions.  I  have  no  doubt  about 
the  Federal  Parliament  having  the  neces- 
sary ingenuity  to  deal  equitably  with  this 
question. 

Mr.  Holder. — The  great  argument 
against  this  proposal  is  that  the  question 
can  be  better  dealt  with  by  the  Federal 
Parliament  if  we  give  them  powrer. 

Mr.  HENRY. — That  does  not  apply  to 
this  question  of  the  debts,  because  we  can 
lay  down  the  lines  on  which  the  debts  can 
be  taken  over,  and  the  question  appears  to 
be  perfectly  simple.  I  was  very  much 
interested  in  what  Mr.  McMillan  said  re- 
garding the  conversion  of  the  debts.  It 
is  unnecessary  to  say  that  I  distinguish 
between  conversion  and  consolidation,  but 
it  is  well  to  be  clear  on  that  point, 
because  I  sometimes  think  the  two 
things  are  mixed.  I  understand  that 
we  will  convert  our  debts  first  by  a 
consolidation  of  all  our  state  debts,  and 
then  the  Federal  Parliament  will  change 
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the  amount  of  interest  by  making  it  all 
one  stock  with  a  uniform  rate  of  interest. 

Mr.  Holder. — That  can  only  be  reached 
by  conversion. 

Mr.  HENRY.— It  might  be  reached 
gradually ;  the  distinction  is  this,  as  to 
whether  an  attempt  should  be  made  to 
convert  the  whole  of  the  stocks  at  once 
before  they  mature,  or  should  we  await 
the  maturing  of  the  stock,  and  let 
the  conversion  be  made  gradually. 
Mr.  McMillan  urged,  with  very  great 
force,  several  objections  to  the  practica- 
bility of  converting  our  debts,  but  I  was 
somewhat  surprised  that,  after  arguing 
strongly  against  the  possibility  or  practica- 
bility of  converting  our  debts,  he  went  on 
to  say  that  the  conversion  was  possible.  I 
listened  with  great  interest  to  what  Mr. 
Glynn  said,  because  it  so  entirely  corrobo- 
rated my  own  views  about  the  debts.  I 
would  like  to  put  it  in  a  practical  way 
to  honorable  members  as  to  whether  con- 
version is  possible  at  all  on  fair  terms. 
Obviously,  the  holders  of  colonial  stocks, 
no  matter  what  colony's  stocks  they  hold, 
will  require  to  be  paid  the  value  of  those 
stocks,  and  in  all  probability  they  will  not 
be  prepared  to  part  with  them  unless  some 
additional  advantage  is  given  to  them. 
How  are  you  going  to  bring  about  an 
arrangement  which  will  give  an  advantage 
to  these  bond-holders,  and  at  the  same 
time  a  profit  to  the  state  ?  The  honorable 
member  (Mr.  Glynn),  with  his  usual  in- 
dustry and  research,  has  looked  into  this 
question  from  the  historical  point  of  view, 
and  he  tells  us  that  all  the  conversions 
which  have  been  made  have  been  con- 
versions of  short-dated  stocks.  When 
a  Government  can  say  to  its  bond-holders 
— "We  will  pay  you  off  in  twelve 
months  unless  you  accept  certain  terms,'' 
it  is  possible  for  it  to  force  the  acceptance 
of  those  terms,  but  where  a  Government 
has  entered  into  contracts  with  bond- 
holders to  pay  interest  for  20,  30,  and  40 
years,  and  then  to  return  the  full  value  of 
the  stockt,  is  it  credible  that  the  bond- 
holders will   not  know   the  value  of  the 


stocks  they  hold  and  refuse  to  convert 
them  into  something  less  valuable. 

Sir  Edward  Braddon. — By  conversion 
the  bond-holders  get  a  more  valuable 
stock. 

Mr.  HENRY.— How  can  they  get  a 
more  valuable  stock?  Will  anyone  say 
that  the  federal  stock  will  be  more 
marketable  than  the  state  stocks  are  now? 
I  think  no  one  will  question  the  saleable- 
ness  of  Australian  stocks  at  the  present 
time,  so  that  the  right  honorable  mem- 
ber's interjection  does  not  seem  to  meet 
the  case  at  all. 

Mr.  Dobson. — Are  not  Australian  stocks 
below  Canadian  stocks  ? 

Mr.  HENRY. — I  admit  unreservedly 
that  it  is  not  only  possible  but  probable 
that  the  federal  bonds  would  stand  higher 
in  the  market  than  the  bonds  of  any  single 
colony,  but  that  does  not  touch  the  ques- 
tion. If  you  cannot  convert  without  either 
loading  futurity  with  an  increased  amount 
of  debt  or  making  some  sacrifice  at  the 
present  time,  what  advantage  do  you  get 
from  the  conversion  ?  The  bond-holders 
may  get  an  advantage,  but  the  taxpayers 
of  Australia  will  not  get  any  advantage. 

Mr.  Douglas. — The  larger  the  amount 
of  debt  the  greater  will  be  the  saving. 

Sir  Philip  Fysh. — The  federal  stock 
will  have  greater  currency  than  the  state 
stock  has. 

Mr.  HENRY.— Quite  so.  All  these  are, 
of  course,  elements  in  the  consideration 
of  the  question.  It  is  a  question  whether 
issuing  bonds  of  a  greater  currency  would 
be  of  advantage  to  the  bond-holders,  and, 
of  course,  it  would  be  a  question  of 
calculation  with  them.  If  they  were  in- 
formed, upon  the  advice  of  actuaries,  that 
they  might  obtain  advantage  from  it,  they 
might  agree  to  the  conversion.  But  pro- 
bably such  an  arrangement  would  be  very 
much  against  the  interests  of  the  autho- 
rity issuing  the  bonds.  Seeing  that,  in 
my  judgment,  conversion  is  not  possible 
with  any  advantage  to  the  Commonwealth, 
we  must  either  increase  the  amount  of 
the  stocks,  and  give  the  bond-holders  some 
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■advantage  in  the  form  of  increased  stocks, 
or  we  must  give  them  an  advantage  in 
some  other  way.  I  fail  to  see  how  the 
state  can  get  a  profit,  and  how  the 
bond-holders  can  also  get  a  profit. 
Then  we  come  to  this  consideration.  If 
conversion  is  not  possible  at  an  advantage 
to  the  Federation,  why  should  we  postpone 
the  imposition  upon  the  Federal  Govern- 
ment of  the  responsibility  for  the  whole  of 
the  public  debts  of  the  colonies  1  It  has 
been  urged  as  one  of  the  strong  reasons 
why  the  federal  authority  should  not  take 
over  the  public  debts  of  the  colonies  that 
possibly  the  colonies  themselves  might 
be  able  to  make  better  terms  with  their 
bond-holders  than  could  be  made  by 
the  federal  authority.  I  think,  however, 
that  I  have  disposed  of  that  objection, 
at  all  events  from  my  point  of  view.  Now 
I  come  to  what  it  has  struck  me  are  the 
advantages  to  be  gained  by  allowing  the 
federal  authority  to  take  over  the  debts 
of  the  states.  In  the  first  place,  I  have 
always  held  that  it  is  most  desirable  that 
when  the  states  have  given  up  their  Cus- 
toms revenue,  upon  which  they  now  largely 
rely  to  pay  interest  upon  their  debts,  the 
Federal  Parliament  should  relieve  them  of 
the  burden  of  this  interest.  Up  to  1895, 
the  total  Customs  revenue  of  Australia 
was  about  equal  to  the  total  annual 
interest  charges  of  the  various  colonies. 

Mr.  Henning. — The  states  would  all 
be  represented  in  the  Federal  Parliament. 

Mr.  HENRY.— I  am  familiar  with  that 
argument,  and  I  have  urged  it  myself 
both  in  my  own  Parliament  and  here. 
I  am  aware  that  the  financial  necessities 
of  the  various  states  will  be  the  best 
security  that  we  can  have  for  the  proper 
disposal  of  the  surplus  revenue  of  the 
Commonwealth.  Honorable  members  have 
talked  a  great  deal  of  wanting  to  go  back 
to  their  colonies  with  some  assurance  which 
will  induce  the  people  there  to  enter  into 
this  Federation.  I  hold  that  it  would  be 
a  very  great  inducement  to  the  people 
of  the  various  states  to  enter  into  the 
Federation  if  their  representative  here  and 
[Mr.  Henry, 


the  press  were  to  say — "The  Federal 
authority  has  taken  over  your  customs 
duties,  but  at  the  same  time  it  has  relieved 
you  of  your  liability  for  the  interest  upon 
your  public  debts,"  or  for  a  considerable 
portion  of  those  debts,  say,  to  £40  or  £41 
per  head,  as  might  be  determined.  By 
laying  this  direct  obligation  upon  the 
federal  authority  you,  to  some  extent, 
relieve  the  state  Treasurers  of  an  obliga- 
tion they  would  otherwise  have  to  meet 
after  they  had  given  up  the  revenue  which 
they  require  in  order  to  meet  it.  Mir. 
McMillan  has  stated,  very  justly,  that 
this  proposal  to  deal  with  the  public  debts 
does  not  dispose  of  the  federal  surplus. 
I  am  aware  of  that.  But  we  have  already 
determined  how  the  surplus  shall  be  dealt 
with  for  the  first  five  years.  To  me,  what 
appears  to  be  the  advantage  of  an  arrange- 
ment enabling  the  Federal  Parliament  to 
take  over  the  whole  of  the  liability  of  the 
states  in  regard  to  public  debts  is  the 
saving  that  would  probably  be  effected  by 
the  paying  off  of  these  debts  as  they  mature. 
I  believe  that  that  would  be  how  any  real 
saving  would  be  secured — not  by  con- 
version. This  work  would,  of  course,  have 
to  be  done  gradually.  The  Federal  Go- 
vernment should  have  the  power,  as 
various  bonds  matured,  to  pay  them  off, 
and  the  earlier  that  was  done  the  better. 
By  laying  this  definite  obligation  on  the 
Federal  Government  we  secure  two  objects. 
We  give  a  definite  assurance  to  the  state 
Treasurers  that  a  portion  of  their  liabili- 
ties is  certain  to  be  met,  and  we  put  into 
the  hands  of  the  federal  authority  an  in- 
strument for  effecting  a  saving  of  interest. 
I  am  afraid  that  the  proposal  of  my  honor- 
able friend  and  colleague  (Sir  Philip  Fysh) 
is  not  practicable.  I  certainly  very  much 
prefer  the  scheme  proposed  by  the  Par- 
liament of  Tasmania.  Sir  Philip  Fysh 
assumes  that,  as  a  first  step,  there  should 
be  a  conversion  when  fair  terms  can  be  ob- 
tained. It  was  interjected  by  Mr.  Reid  that 
the  difficulty  lay  in  determining  what  fair 
terms  are.  The  words  are  loose  and  in- 
definite, and  I  do  not  think  they  would  do. 
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I  am  not  in  the  habit  of  criticising  mere 
verbal  expressions,  or  the  terms  of  a 
clause,  but  the  difficulty  I  have  pointed 
out  strikes  one  at  once.  The  proposal  im- 
plies that  there  shall  be  a  conversion  be- 
fore there  is  a  consolidation  of  the  stock. 
That  may  be  necessary,  but,  in  my  opin- 
ion, the  taking  over  of  the  stock  should 
be  immediate,  whereas  the  proposal  of  Sir 
Philip  Fysh  puts  the  time  off  indefinitely, 
and  does  not  make  it  immediately  com- 
pulsory on  the  Federal  Parliament. 

Mr.  BARTON  (New  South  Wales).— 
On  an  important  subject  like  this,  it 
would  scarcely  do  to  call  on  honorable 
members  to  speak  in  the  few  remaining 
minutes.  I  therefore  move  that  progress 
be  reported. 

The  motion  was  agreed  to. 

Progress  was  then  reported. 

The  Convention  adjourned  at  eight 
minutes  to  five  o'clock  p.m.,  until  Monday, 
28th  February. 


MONDAY,  28th  FEBRUARY,  1898. 


Right  of  Appeal  to  the  Privy  Council— State  of  Business- 
Commonwealth  of  Australia  Bill. 


The  President  took  the  chair  at  twenty 
minutes  to  eleven  o'clock  a.m. 

RIGHT  OF  APPEAL  TO  THE  PRIVY 
COUNCIL. 

Sir  EDWARD  BRADDON  (Tasmania). 
— I  desire  to  lay  on  the  table  a  copy  of 
a  resolution  passed  by  the  Launceston 
Chamber  of  Commerce,  and  by  all  the 
banks  in  Tasmania,  against  the  aboli- 
tion of  the  right  of  appeal  to  the  Privy 
Council ;  and  I  beg  to  move — 

That  the  resolution  be  printed. 
A  similar  resolution  has  been  passed  by 
the  Hobart  Chamber  of  Commerce,  but  it 
has  not  yet  reached  me. 

The  motion  was  agreed  to. 

STATE  OF  BUSINESS. 
Sir   JOHN  FORREST  (Western   Aus- 
tralia).— I   should   like   (although   I   am 
199] 


very  sorry  to  have  to  speak  upon  this 
subject  more  than  once)  to  ask  the  leader 
of  the  Convention  whether  we  cannot 
make  an  effort  to  finish  the  work  which 
we  are  engaged  upon  1  I  have  arranged  to 
stay  in  Melbourne  for  another  week,  but 
I  must  leave  on  the  9  th  of  next  month, 
and  most  of  my  colleagues  are  compelled 
also  to  return  home  on  that  date.  We  all 
desire  very  much  that  our  work  shall  be 
practically  completed  before  we  leave,  but 
absolute  necessity  prevents  us  from  stay- 
ing beyond  the  date  1  have  mentioned. 
I  think  most  honorable  members  are  get- 
ting somewhat  wearied  of  the  length  of 
this  session,  and  the  difficulty  we  have 
had  this  morning  in  getting  a  quorum  em- 
phasizes that  view.  I  think  that,  if  a 
little  more  in  the  way  of  conference  took 
place  between  the  leaders  of  this  Conven- 
tion, the  work  might  be  expedited.  I  am, 
of  course,  averse  to  rushing  through  the 
important  work  we  are  engaged  upon. 

Mr.  Howe. — Curtail  the  speeches. 

Sir  JOHN  FORREST.— At  the  same 
time,  I  suppose  I  am  not  singular  in  hav- 
ing important  duties  in  my  own  colony. 
Therefore,  if  some  arrangement  could  be 
made  by  our  leader  to  expedite  the  work, 
even  if  we  had  to  sit  every  evening  and 
on  Saturdays  too,  I  should  be  very  glad. 
To  adjourn  on  Friday  until  Monday,  when 
our  work  is  so  urgent,  and  when  many  of 
us  have  such  important  duties  to  do  in  our 
own  colonies,  seems  to  me  to  be  too  long 
an  interval.  I  really  do  not  see  why  we 
should  not  sit  every  evening  and  on  Satur- 
days till  we  have  finished  our  work.  At 
any  rate,  I  have  stayed  much  longer  than 
I  had  anticipated,  at  great  inconvenience 
to  myself  and  to  my  colony,  and  I  am 
absolutely  compelled  to  leave  on  the  9th. 
I  do  not  wish  to  appear  anxious  that  we 
should  push  this  work  unduly,  but,  at  the 
same  time,  I  hope  that  our  leader  will  be 
able  to  suggest  some  means  by  which  our 
labours  might  be  terminated  as  quickly  as 
possible. 

Mr.  BARTON  (New  South  Wales).— So 
far  as  I  am  concerned,  I  must  confess  that 
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I  feel  to  some  extent  an  inability  to  sug- 
gest any  means  by  which  our  procedure 
can  be  expedited,  except  that  we  should 
do  what  we  can  not  to  speak  unnecessarily. 
I  do  not  know  any  other  means.  It  has 
been  suggested  that  we  should  sit  every 
night  and  on  Saturdays,  but  my  right 
honorable  friend  has  already  spoken  of 
the  weariness  and  fatigue  of  honorable 
members  under  the  stress  of  our  present 
work,  and  I  am  quite  sure  that  to  in- 
crease the  burden  of  the  work  being  done 
would  scarcely  conduce  to  the  quality  of 
it.  What  we,  above  all,  are  concerned 
writh  is  to  endeavour  to  make  this  Bill,  as 
far  as  we  are  concerned,  as  good  a  Bill  as 
possible.  If  we  adopt  the  procedure 
which,  from  mere  lassitude  and  weariness, 
leads  to  faults  remaining  in  our  work  we 
know  what  sort  of  a  reception  it  will  meet 
with  throughout  Australia.  We  certainly 
ought  not  to  run  any  risk  of  that  sort.  I 
take  it  that  if  honorable  members  will 
in  the  future  combine  to  shorten  matters 
so  far  as  possible  by  adhering  merely 
to  the  legitimate  point  under  discus- 
sion, and  not  repeating  any  argu- 
ment that  has  already  been  used,  that 
is  all  that  can  be  expected  of  them. 
To  ask  them  to  sit  every  night  and  to  sit 
on  Saturdays  is  too  much.  I  recognise  the 
extreme  willingness  of  every  member  to 
get  the  work  done  properly,  and  I  sym- 
pathize with  my  right  honorable  friend 
who  has  to  return  to  his  own  colony  before 
we  shall  have  completed  our  labours. 
If  I  could  in  any  way  assist  him  I 
should  be  only  too  glad  to  do  so, 
but  I  must  not  assist  any  one  at  the 
expense  of  the  quality  of  the  work  of  the 
Convention.  If  honorable  members  desire 
to  sit  oftener  at  night  than  on  Tuesdays 
and  Thursdays  this  week,  which,  I  think, 
is  almost  enough,  I  should  like  to  be 
informed  of  the  fact. 

Mr.   Holder.  —  Could  we  not  have   a 
short  sitting  on  Saturday  1 

Mr.  BARTON.— We  might  sit  on  Satur- 
day morning. 

Sir  George  Turner. — Sit  all  day. 
[Mr.  Barton. 


Mr.  BARTON.— If  honorable  members 
desire  it  we  can  sit  half  the  day  or  all  day. 
Some  honorable  members  desire  to  have 
certain  clauses  reconsidered  and  other 
clauses  recommitted.  I  mentioned  this 
matter  before,  and  it  has  been  suggested 
that  I  should  do  so  again.  It  would  be 
an  advantage  to  the  Convention  if  in 
these  cases  notice  was  given,  so  that  a 
notice-paper  might  be  prepared.  Several 
honorable  members  might  desire  the  re- 
consideration of  the  same  clause  or  clauses, 
and  if  notice  were  given  unnecessary 
trouble  might  be  saved. 

Mr.  Higgins. — What  is  the  difference 
between  recommittal  and  reconsideration  ? 

Mr.  BARTON. — In  moving  for  re- 
committal it  is  necessary  to  state  the 
purpose,  but  not  in  moving  for  re- 
consideration. 

Mr.  Isaacs. — Will  the  honorable  mem- 
ber inform  us  whether  reconsideration 
would  cover  the  reconsideration  of  pro- 
posed clauses  that  have  been  rejected  % 

Mr.  BARTON.— That  I  do  not  know 
This  procedure  by  way  of  reconsideration 
does  not  exist  in  the  New  South  Wales 
practice.  Sir  Richard  Baker  might  tell 
us  whether  it  extends  to  the  reconsidera- 
tion of  proposed  clauses  which  have  been 
rejected. 

Sir  RICHARD  BAKER  (South  Aus- 
tralia).— Under  the  practice  we  have 
adopted  there  is  really  no  difference  what- 
ever between  reconsideration  and  recom- 
mittal. It  is  a  difference  in  procedure. 
In  one  case  the  Bill  is  not  taken  out  of 
committee,  and  the  same  committee 
reconsiders  the  work  it  has  done.  In  the 
other  case  a  report  is  made  to  the  House, 
and  the  House  is  asked  to  recommit  the 
Bill.  In  asking  to  recommit  it  is  usual 
to  give  reasons.  Sometimes  a  Bill  is 
reconsidered  without  any  reasons  being 
given.  An  honorable  member  may  say 
that  he  desires  to  have  clause  so-and-so 
reconsidered  or  it  may  be  moved  that 
the  whole  Bill  be  reconsidered.  In  the 
latter  case  the  practice  is  not  to  go 
through    the  Bill  clause  by   clause,    but 
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to  ask  honorable  members  which  clauses 
they  desire  to  have  reconsidered.  If  an 
honorable  member  says  that  he  wants 
clause  13  reconsidered,  and  no  honorable 
member  asks  for  the  reconsideration  of  an 
earlier  clause,  that  clause  is  taken,  and 
you  cannot  afterwards  go  back  again. 

Sir  John  Forrest. — That  is  not  the 
practice  of  the  House  of  Commons,  is  it  ? 

Sir  RICHARD  BAKER.— I  do  not 
know.  We  are  acting  now  under  the 
practice  of  the  Legislative  Assembly  of 
South  Australia. 

Sir  John  Forrest. — It  is  a  great  mis- 
take. 

Sir  RICHARD  BAKER.— I  do  not 
think  it  is  right  to  argue  that  question 
here.     I  am  not  sure  that  it  is  a  mistake. 

Sir  John  Forrest. — There  is  no  finality. 

Sir  RICHARD  BAKER.— How  can  an 
honorable  member  say  it  is  a  mistake 
when  he  knows  nothing  about  it,  and  has 
not  seen  the  practice  brought  into  opera- 
tion ?  I  rose,  in  answer  to  the  request  of 
our  leader,  to  explain  the  practice.  I 
understand  from  his  statement  that  what 
it  is  proposed  to  do  is  this  :  When  we 
have  considered  the  new  clauses,  and 
the  Bill  has  been  reported  pro  formd,  the 
standing  orders  will  be  suspended.  The 
procedure  will  then  be  the  same  as  was 
adopted  in  Sydney,  and  we  will  consider 
the  drafting  amendments  inglobo.  We  shall 
afterwards  get  a  new  print  of  the  Bill,  and 
that  will  be  the  time  for  honorable  mem- 
bers to  say  whether  they  wish  for  the  re- 
consideration or  the  recommittal  of  certain 
clauses.  The  Bill  has  been  so  altered 
that  I  think  it  will  be  impossible  for  any 
honorable  member  to  say  what  clauses  he 
desires  to  have  reconsidered  until  he  sees 
a  reprint. 

Mr.  ISAACS  (Victoria).— Might  I  ask 
Sir  Richard  Baker  to  inform  us  whether 
it  will  be  competent  for  any  honorable 
member  on  the  recommittal  or  reconsider- 
ation to  again  submit  any  clause  that  has 
already  been  considered  and  rejected1? 

Mr.  SYMON  (South  Australia).  —  I 
should  like  to  point  out,  as  the  matter  is 


an  exceedingly  important  one,  that  that 
would  really  be  proposing  a  new  clause. 
The  honorable  member's  remarks  have' 
reference  to  clauses  that  have  already 
been  eliminated  from  the  Bill.  So  far  as 
those  clauses  are  concerned  there  is  nothing 
in  the  Bill  as  it  stands  for  reconsideration. 
The  re-insertion  of  these  clauses  would, 
therefore,  one  would  think,  come  under 
the  procedure  relating  to  new  clauses.  I 
would  ask  Sir  Richard  Baker  to  consider 
the  point,  because  it  is  important.  I  my- 
self wish  to  reinstate  one  clause  that 
has  been  struck  out.  It  would  be 
well  to  know  whether  it  will  have 
to  be  dealt  with  as  a  new  clause  or 
not. 

The  PRESIDENT.— I  would  like  to 
state  that  reconsideration  is  a  matter  for 
the  committee,  and  recommittal  is  a  matter 
for  the  House.  The  whole  Bill  can  be 
recommitted  or  only  certain  specified 
clauses.  On  recommittal  new  clauses  can 
be  proposed. 

Mr.  HOLDER  (South  Australia).— In 
the  standing  orders  under  which  we  are 
working  there  is  a  vital  difference  between 
reconsideration  and  recommittal.  It  has 
always  been  ruled  that  the  same  committee 
cannot  consider  again  any  matter  it  has 
already  determined.  In  the  same  com- 
mittee the  consideration  of  matters  that 
had  been  already  considered  is  therefore 
impossible.  To  enable  such  matters  to 
be  considered  again,  recommittal  is  neces- 
sary, and  for  that  purpose  it  is  essential 
to  get  power  from  the  House  for  a  new 
committee  to  sit.  Reconsideration  means 
dealing  with  matters  that  have  been  slipped 
over,  and  concerning  which  there  has 
not  been  a  vote  taken — matters  that  are 
new  to  the  committee,  and  the  determina- 
tion of  which  does  not  involve  any  reversal 
of  any  decision  previously  arrived  at  by 
that  committee.  Reconsideration  really 
means  the  consideration  of  matters  on 
which  the  committee  has  not  deliberated. 
Recommittal  means  the  consideration  of 
matters  on  which  the  committee  has 
deliberated. 
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The  PRESIDENT.— I  was  not  propos- 
ing to  discuss  the  question  of  reconsidera- 
tion at  all,  because  that  is  a  matter  for  the 
ruling  of  the  Chairman  of  Committees. 

Sir  GEORGE  TURNER  (Victoria).— It 
seems  to  me  that,  between  reconsideration 
and  recommittal,  we  are  likely  to  get  into 
a  greater  fog  than  we  have  ever  been  in 
before.  The  simpler  plan  would  be  to 
have  nothing  to  do  with  reconsideration. 
As  soon  as  we  have  got  through  the  Bill, 
let  our  leader  say  what  clauses  he  pro- 
poses to  recommit,  and  let  those  who 
desire  other  clauses  to  be  recommitted  tell 
him  so.  I  have  no  doubt  that  he  will  fall 
in  with  their  views.  Those  honorable 
members  who  wish  to  propose  new  clauses 
vcan  then  give  notice  of  them.  If  we  have 
a  reconsideration  stage,  which  no  one  seems 
to  understand,  the  probabilities  are  that 
we  shall  lose  the  opportunity  of  doing 
what  we  intend  doing. 

Mr.  Barton. — We  had  a  reconsidera- 
tion stage  in  Adelaide,  and  it  caused  no 
trouble. 

Sir  GEORGE  TURNER.— We  are  told 
now  that  reconsideration  means  the  con- 
sideration of  something  we  have  not  con- 
sidered before. 

Mr.  Barton. — How  can  you  reconsider 
something  you  have  not  considered  be- 
fore ? 

Sir  GEORGE  TURNER.— I  do  not 
know,  but  if  we  take  the  recommittal 
stage  only,  I  think  we  shall  avoid  diffi- 
culty and  trouble. 

Mr.  BARTON  (New  South  Wales).— I 
will  endeavour  to  bear  in  mind  the  sug- 
gestion Sir  George  Turner  has  made.  In 
Adelaide  we  had  a  reconsideration  stage, 
and  a  certain  degree  of  latitude  was 
allowed  by  the  Chairman  of  Com- 
mittees, with  the  result  that  it  involved 
no  difficulty  or  trouble  whatever.  In 
Adelaide,  whether  rightly  or  wrongly,  we 
dealt  with  matters  on  reconsideration 
which  we  could  have  dealt  with  on  re- 
committal. On  this,  the  last  stage  of  the 
Bill,  we  have  to  be  very  careful,  and  no 


harm  can  be  done  by  having  a  recon- 
sideration stage,  and  afterwards  a  recom- 
mittal stage.  I  do  not  think  we  should 
be  erring  on  the  side  of  safety  by  restrict- 
ing the  procedure  to  a  recommittal,  and 
for  that  reason  I  should  be  loath  to  sug- 
gest that  we  should  forego  the  reconsidera- 
tion stage. 

The  PRESIDENT.— I  would  point  out 
to  honorable  members  that  until  we  report 
the  Bill  we  cannot  get  a  clean  print  of  it. 
I  think  they  would  desire  to  have  a  clean 
print  as  early  as  possible. 

Mr.  BARTON. — My  intention,  as  soon 
as  the  new  clauses  have  been  dealt  with, 
is  to  have  the  Bill  reported,  in  order  that 
it  may  be  reprinted.  We  could  then  take 
either  the  reconsideration  stage,  or,  if  that 
is  impossible,  the  recommittal  stage,  and 
we  could  again  recommit  if  necessary.  I 
do  not  intend  to  make  any  suggestion  now 
which  would  limit  the  power  of  the  com- 
mittee in  dealing  with  the  Bill. 

Mr.  SYMON  (South  Australia).— We 
seem  to  be  using  two  words  when  the 
standing  orders  only  use  one.  There  is  no 
word  like  reconsideration  in  the  standing 
orders. 

Mr.  Barton. — Yes,  in  Standing  Order 
No.  294. 

Mr.  SYMON.— That  is  not  the  proce- 
dure that  we  are  dealing  with.  Standing 
Order  No.  308  has  reference  to  recom- 
mittal. There  are  two  stages  of  recom- 
mittal— one  on  the  motion  for  the  adoption 
of  the  report,  and  the  other  on  the  third 
reading  of  the  Bill. 

The  PRESIDENT.— I  do  not  think 
there  will  be  any  practical  difficulty  in 
connexion  with  the  matter. 

APPEALS  TO  THE  PRIVY  COUNCIL. 

Sir  GEORGE  TURNER  (Victoria)  pre- 
sented, pursuant  to  an  order  of  the 
Convention  (dated  22nd  February,  1898), 
a  further  return  relating  to  appeals  to  the 
Privy  Council,  and  moved  that  it  be 
printed. 

The  motion  was  agreed  to. 
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LEAVE  OF  ABSENCE. 

Sir  JOHN  FORREST  (Western  Aus- 
tralia) moved — 

That  seven  days'  leave  of  absence  be  granted 
to  Mr.  James,  on  account  of  urgent  private 
business. 

Sir  RICHARD  BAKER  (South  Aus- 
tralia).— I  do  not  wish  to  oppose  this 
motion,  but  at  the  same  time  it  seems  to 
me  thrit  any  honorable  member  who 
accepts  the  exceedingly  important  and 
responsible  position  of  delegate  to  a  Con- 
vention intrusted  with  the  framing  of  a 
Constitution  for  Australia  is  not  war- 
ranted, from  any  considerations  of  private 
business,  unless  of  the  most  urgent 
character,  in  absenting  himself  from  his 
duties,  more  especially  when  a  means  has 
been  provided  whereby  somebody  else  can 
be  appointed  to  take  his  place  if  he  can- 
not attend.  I  am  not  sure  whether  it  is 
so  in  Western  Australia  ;  but  in  connexion 
with  all  the  other  colonies,  if  any  delegate 
resigns,  or  is  unable  to  attend,  somebody 
has  been  elected  to  take  his  place. 

Sir  John  Forrest. — We  have  not  that 
provision. 

Sir  RICHARD  BAKER.— Then  my  re- 
marks lose  a  great  deal  of  the  force  they 
might  otherwise  have  had,  but  I  do  pro- 
test against  any  honorable  member  lightly 
departing  from  the  Convention  before  the 
great  work  which  we  are  assembled  to  do 
has  been  completed.  I  would  perhaps  not 
have  risen  at  all  had  I  known  that  the 
provision  to  which  I  have  referred  is  not 
in  the  Western  Australian  Act.  I  hope  that 
we  shall  not  have  any  members  of  the  Con- 
vention departing  to  their  own  colonies 
until  we  have  practically  completed  the 
work  that  has  been  intrusted  to  us. 

The  motion  was  agreed  to. 

COMMONWEALTH  OF  AUSTRALIA 
BILL. 

The  Convention  then  resolved  itself  into 
committee  of  the  whole  for  the  further 
consideration  of  the  Commonwealth  of 
Australia  Bill. 

Discussion    (adjourned    from     Friday, 


25th  February)  was  resumed  on  clause  98 
(see  page  1540),  and  on  Mr.  Glynn's 
amendment  thereto  (pages  1540-41). 

Mr.  WALKER  (New  South  Wales).— 
We  have  heard  economics  called  the  dis- 
iii  tl  science,  and  judging  by  the  dryness 
of  financial  debate  we  may  presume  that 
finances  have  a  similar  characteristic. 
Having  addressed  the  Convention  at 
Adelaide  and  at  Sydney  on  the  subject  of 
the  consolidation  of  the  debts,  I  do  not 
think  it  is  necessary  to  speak  at  very  great 
length  on  the  present  occasion,  more 
especially  as  the  Premier  of  Western 
Australia  and  his  colleagues  desire  that 
the  work  of  the  Convention  may  be 
brought  to  a  close  in  time  for  them 
to  get  away  next  week.  I  am  in 
favour  of  amalgamating  Mr.  McMillan's 
amendment  with  the  clause  as  printed, 
leaving  it  to  the  Drafting  Committee 
to  work  the  two  clauses  together.  It 
seems  to  me  to  be  very  undesirable  to 
put  into  the  Constitution  anything 
likely  to  raise  debatable  points,  which  had 
better  be  left  to  the  Federal  Parliament 
for  determination,  and  I  therefore  agree 
with  the  Premiers  of  New  South  Wales  and 
Western  Australia  that  consolidation  of 
debts  should  only  be  undertaken  with  the 
consent  of  the  states.  It  must  not  be 
supposed,  from  what  I  have  just  said,  that 
I  am  opposed  to  the  consolidation  of  debts. 
On  the  contrary,  I  have  always  been  a 
great  advocate  of  consolidation  of  debts, 
as  well  as  of  the  federalization  of  the  rail- 
ways, and  I  look  on  it  as  a  mere  matter 
of  time  when  both  these  steps  will  be 
taken. 

Mr.  Higgins. — How  can  you  make  Mr. 
McMillan's  amendment  consistent  with 
clause  98  ? 

Mr.  WALKER. — I  mean  only  that  por- 
tion of  Mr.  McMillan's  amendment  which 
says  that  the  Parliament  may  take  over 
all  or  any  part  of  the  debts  of  any  state, 
"subject  to  the  consent  of  the  state,  on 
conditions  to  be  agreed  upon."  That  is 
the  portion.  However,  even  then  I  trust 
that  the  last  sentence  of  clause  98  will 
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be  deleted.     That  sentence  reads  as  fol- 
lows : — 

The  rateable  proportion  of  the  debts  of  the 
several  states  to  be  taken  over  is  to  be  calcu- 
lated on  the  basis  of  the  populations  of  the 
several  states,  as  ascertained  by  the  latest 
statistics  of  the  Commonwealth. 
I  think  that  sentence  should  be  deleted, 
because  the  rateable  proportions  should 
depend  on  the  value  of  the  security,  irre- 
spective of  population.  It  seems  to  me 
that  we  must  distinguish  between  adult 
population  and  general  population,  when 
we  deal  with  the  debts  of  the  states.  I 
observe  that  one  of  the  local  morning 
papers  issued  to-day  states  that  the  popu- 
lation of  Victoria  has  diminished  by 
3,000  persons  during  the  last  three  years, 
within  which  period  50,000  adults  have 
left  the  colony,  and  their  places,  in  the 
population  statistics,  with  the  exception 
of  3,000,  have  been  filled  by  births. 
Surely,  therefore,  we  must  discriminate 
between  adult  and  general  population. 
I  combat  the  proposed  amendment  of  Tas- 
mania, because  in  that  amendment  they 
go  on  the  assumption  that  each  unit  of  the 
population  is  an  equal  revenue  producer. 
The  framers  of  that  amendment  apparently 
forget  that  the  population  of  the  other 
states  will  be  increasing  at  the  same  time, 
so  that  if  their  amendment  was  adopted 
the  amount  of  the  debts  taken  over  by 
the  Commonwealth  from  a  state  would  be 
necessarily  larger  per  capita  at  the  time  its 
debentures  were  cancelled  than  in  the  case 
of  the  other  states.  I  recognise,  however, 
that  by  taking  over  a  portion  of  the  debts 
the  difficulty  of  dealing  with  the  surplus  is 
considerably  mitigated,  because  it  would  be 
largely  absorbed  by  paying  interest  on  the 
debts;  in  fact,  the  surplus  would  not  be 
sufficient  for  that  purpose  unless  the 
duties  were  considerably  increased,  which 
I  should  not  desire  to  see.  If  the  Com- 
monwealth is  to  take  over  the  debts  of 
the  states,  it  must  get  an  indemnity  from 
each  state,  and  that  indemnity  in  my 
opinion  should  take  the  shape  of  the 
hypothecation  of  a  portion  of  the  railway 
revenue,  in  which  case  the  Commonwealth 
[Mr.  Walker. 


would  practically  not  run  any  risk  in  accept- 
ing the  liability.     I  can  scarcely  imagine 
that  any  state  Legislature  would  object  to 
pass  an  Act  giving  such   an   indemnity. 
The  hypothecation  of  a  portion  of  the  rail- 
way revenue  would  probably  cause  state 
loans  to  be  raised  through  the  Common- 
wealth, and  it  would  be  to  the  advantage 
of  the  states,  when  borrowing  after  federa- 
tion, to  borrow  through  the  Commonwealth 
rather  than  direct  in  the  home  market, 
because   others   than  the  Commonwealth 
would  practically  be   advancing  in  what 
might  be  called  a  second  charge  on  the 
revenue  of  the  states.    A  great  deal  can  be 
said  in  favour  of  postponing  the  conversion 
of  the  loans  until  the  Commonwealth  gets 
Imperial   sanction   to  include  Australian 
consols  in  the  list  of  trustees'  securities. 
There  is  a  tendency  for  capital  to  accumu- 
late so  largely  for  safe  investment  that,  in 
the  course  of  the  next  25  years,  I  shall  not 
be  surprised  to  see  Australian  consols  at 
par,  even  if  they  only  carried  2 \  per  cent, 
interest.     Now,  as  each  quarter  per  cent, 
on  £180,000,000  means  £450,000  a  year 
saved  in  interest,  and,  therefore,  a  reduc- 
tion of  one-half  per  cent,  would  amount  to 
£900,000  per  annum,  a  very  material  dif- 
ference as  compared  with  3  per  cent.     In 
this  connexion  I  think  we  owe  a  debt  of 
gratitude  to  Mr.  Glynn  for  his  great  assi- 
duity and  for  the  trouble  he  has  taken  in 
collecting  data  relative  to  conversions  of 
magnitude  between  1 749  and  1 888.  I  doubt 
if  any  other  member  of  the  Convention  has 
given  such  great  attention  to  the  subject, 
and  I  feel  that,  as  members  of  this  Conven- 
tion, we  are  much  indebted  to  him  for  the 
information  he  has  given  us  on  the  question. 
Should  we,  however,  merge  the  debts  of 
the  states  before  the  inclusion  of  Austra- 
lian consols  in  trustees'  securities,  I  pre- 
sume the  colonial  Treasurer  for  the  time 
being  will  see  that  certain  special  reserva- 
tions are  made  for  securing  conversion  at  a 
lower  rate  on  that  event  coming  about,  so 
that  the  Commonwealth  will  get  the  advan- 
tage of  the  inclusion  of  the  stocks  in  the  list 
of  trustees'  securities.     A  clause  might  be 
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inserted  to  provide  for  that  contingency. 
Supposing  a  loan  were  taken  for  25  years, 
although  many  persons  seem  to  think  it  is 
a  mistake  to  have  a  terminable  stock  in  the 
present  state  of  affairs,  there  might  be  a 
reservation  clause  by  which  the  Com- 
monwealth, say,  by  giving  twelve  months' 
notice,  could  convert  one-fourth  of  the 
loan  in  ten  years,  one-fourth  in  fifteen 
years,  one-fourth  in  twenty  years,  and 
the  remaining  fourth  in  25  years.  That 
would,  at  all  events,  enable  us  to  get 
some  of  the  advantages  arising  from  the 
falling  value  of  money.  It  is  very  evident, 
however,  from  what  I  have  recently  heard 
that  even  actuaries  occasionally  differ  as  to 
the  probable  savings  to  be  effected  through 
conversion,  but,  admitting  that  they  do 
differ  on  the  point,  we  may  recognise  the 
fact  that  they  believe  in  what  is  called 
the  actuarial  equivalent  of  a  future  gain. 
For  instance,  the  Victorian  Government 
Statist  estimates  that  if  the  existing  loans 
(£174,000,000)  are  renewed  on  the  respec- 
tive due  dates  up  to  1945,  the  saving  in 
interest  at  that  time  will  exceed  £1,500,000 
per  annum.  Surely  the  actuarial  equiva- 
lent of  that  at  the  present  time  must  be 
something  substantial.  And  it  may  be 
well  to  remember  in  this  connexion  the 
old  proverb  that  "  a  bird  in  the  hand  is 
worth  two  in  the  bush."  At  present  it  is 
very  desirable  we  should  keep  down  our 
annual  charges  as  much  as  possible.  In  fact, 
at  the  initiation  of  the  Commonwealth  Go- 
vernment a  substantial  saving  will  greatly 
simplify  the  finances,  and  give  relief.  My 
argument  is  that  the  present  population 
will  proportionately  receive  as  much  benefit 
from  the  earlier  conversion  of  the  debts  as 
the  increased  population  40  odd  years 
hence  will  then  get.  And  although  I  believe 
in  looking  ahead,  I  do  not  think  that  we 
owe  much  to  posterity  while  we  are  doing 
a  great  work  from  which  they  will  receive 
great  benefit,  and  consequently  we  may 
reasonably  expect  them  to  bear  a  portion 
of  the  burden.  I  see  in  a  recent  article 
on  "Federal  Finance,"  in  the  Insurance 
and  Banking  Record,  some  reference  to  this 


matter  is  made,  and  I  will  quote  a  few 
lines,  as  follows  : — 

Under  a  sufficiently  comprehensive  system 
the  functions  of  the  Commonwealth  Govern- 
ment should  include — 

1st.  The  guaranteeing  and  the  adminis- 
tration of  the  public  debts  of  the 
colony. 
£nd.  Some  effective  form  of  control  over 
the  working  of  the  railway  systems, 
even  without  control  over  fresh 
construction. 
3rd.  The  collection  of  sufficient  revenue 
to  cover  the  annual  charge  on  the 
public  indebtedness. 

More  than  one  reference  has  been  made 
to  Mr.  R.  L.  Nash,  who  has  given  great 
consideration  to  the  matter  of  the  con- 
version of  loans,  to  which  he  refers  in  a 
letter  he  addressed  to  me  on  the  29th 
December  last,  a  short  extract  from  which 
I  will  read,  as  follows  : — 

A  popular  conversion  looks  to  the  relative 
market  value  of  the  principal  only.  Take  Vic- 
torian 4  per  cent.  1908  (£2,000,000)  as  an  ex- 
ample. The  market  value  is  £106.  If  you  can 
offer  the  holder  the  equivalent  of  £107,  he  will, 
as  a  rule,  convert.  Australian  3  per  cent,  con- 
sols should  be  worth  £104  at  the  outset,  and  the 
present  holder  must  be  offered,  say,  £103  new 
3  per  cent,  stock  for  each  existing  £100  stock. 
In  that  way  the  addition  to  the  principal  would 
be  £60,000,  but  the  saving  in  annual  interest 
would  be  £18,200  per  annum,  a  very  important 
matter,  as  it  would  be  immediate.  That  the 
Commonwealth  will  need  all  the  revenue  and 
all  the  savings  it  can  muster  in  the  first  years 
of  its  establishment  is  so  certain  that  these 
savings  are  really  a  vital  consideration.  A 
heavy  deficiency  in  the  early  years  of  the  Com- 
monwealth would  injure  its  credit  greatly. 

I  think  there  is  no  doubt  about  that.  At 
Sydney  I  had  the  honour  of  reading  to 
the  Convention  a  letter  from  Mr.  David 
George,  of  London,  but  there  is  one  little 
paragraph  which  I  will  take  the  liberty  of 
reading  again  to  refresh  the  memory  of 
honorable  members.  I  will  preface  it  by 
saying  that  this  is  not  merely  Mr.  David 
George's  own  view,  but  is  indorsed  by  a 
leading  firm  of  stock-brokers.  Mr.  George 
says — 

Thirdly,  as  to  bringing  about  a  consolidation 
into  Australasian  consols  at  once  of  all  the 
various  debts  of  the  colonies. 
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This  we  believe  to  be  the  best  plan  ;  but  in 
order  to  carry  it  out  a  large  conversion  scheme 
would  have  to  be  introduced.  The  whole  ques- 
tion depends  upon  terms — that  is  to  say,  the 
quid  pro  quo  that  would  be  offered  to  the  holders 
of  the  different  stocks  to  induce  them  to  ex- 
change their  present  securities  into  stock  of  the 
consolidated  fund.  This,  of  course,  will  be  a 
difficult  and  delicate  matter  to  arrange,  and  it 
will  require  to  be  placed  in  the  hands  of  ac- 
tuarial experts  of  great  experience  and  skill  to 
ascertain  the  relative  values  of  the  different 
loans  of  the  separate  colonies  to  a  single  inter- 
minable consolidated  inscribed  stock,  and  the 
most  influential  medium  will  have  to  be  em- 
ployed to  launch  the  scheme,  and  to  find  an 
opportune  time  for  the  purpose.  The  varying 
dates  of  maturity,  and  rates  of  interest,  and 
the  feeling  existing  here  as  to  the  position 
which  the  different  colonies  afford  as  security 
for  their  loans,  would  all  have  to  be  taken  into 
account.  Present  holders  cannot  be  compelled 
to  exchange  their  securities,  and,  therefore, 
sufficiently  liberal  terms  will  have  to  be  offered 
to  induce  the  great  bulk  of  them  to  fall  in  with 
a  conversion  scheme.  The  different  merits  and 
values  of  the  loans  of  the  various  colonies  will 
make  it  difficult  to  ascertain  an  all-round  satis- 
factory basis  of  exchange.  Holders,  for  instance, 
of  New  South  Wales  securities,  owing  to  their 
superior  credit 

I  do  not  know  that  that  is  quite  true  at 
the  present  moment. 

will  require  a  greater  inducement  to  exchange 
their  present  holdings,  while  it  may  suit  holders 
of  Victorian,  South  Australian,  and  Tasmanian 
stocks  to  accept  a  security  of  a  Federated 
Australia  much  more  readily. 

Sir  Philip  Fysh. — Does  not  that  writer 
put  forth  very  forcibly  an  extension  of  the 
term  rather  than  an  increase  of  the  sum 
as  the  chief  thing  trustees  look  for  ? 

Mr.  WALKER.— Yes.  The  late  much- 
respected  Mr.  Westgarth,  of  the  London 
Stock  Exchange,  was  a  strong  advocate  of 
the  consolidation  of  the  debts,  as  referred 
to  by  Sir  Philip  Fysh. 

Sir  Philip  Fysh. — And  of  the  extension 
of  the  term. 

Mr.  WALKER.— Yes.  We  must  also 
remember  that  the  prospective  gain  in 
future  loans  is  not  to  be  overlooked — the 
expense  to  be  saved  by  inscription,  float- 
ing, conversion,  and  payment  of  interest 
through  our  own  High  Commissioner. 
[Mr.  Walker. 


All  through  I  have  been  of  opinion  that 
the  High  Commissioner  should  be  the 
financial  representative  of  the  colony,  and 
then  we  should  save  an  immense  sum 
which  at  present  is  paid  for  commission. 
It  would  add  to  the  popularity  of  the 
stock  if  holders  could  transfer  it  from  the 
colonial  register  to  the  London  register,  and 
vice  versa.  There  is  an  enormous  amount 
of  trust  funds  seeking  investment  in  Great 
Britain,  and  if  they  could  invest  in  our 
stock  at  home,  how  much  happier  would 
many  trustees  be.  The  Statist  of  Victoria 
makes  a  very  valuable  suggestion,  that 
is,  that  once  our  securities  are  available  for 
investment  by  trustees  the  home  Govern- 
ment should  be  asked  to  forego  the  stamp 
duty  of  12s.  6d.  per  cent.,  as  in  the  case  of 
British  consols,  because  investors  would 
be  largely  the  residents  of  Great  Britain, 
and  it  is  to  the  advantage  of  people  there 
to  get  safe  investments  which  will  yield  a 
moderately  reasonable  return.  There  are 
two  classes  of  stock- holders — temporary  or 
speculative  holders,  and  permanent  holders. 
The  former  would  be  the  easier  class  to 
deal  with  in  any  conversion  scheme,  be- 
cause the  latter  class  do  not  wish  to  change 
their  investment  unless  it  is  considerably 
to  their  advantage.  If  one  had  to  summarize 
the  advantages  to  the  investors  of  con- 
version of  the  various  stocks,  we  might 
enumerate  the  following  amongst  others  : 
The  greater  marketability — there  is  no 
doubt  about  that.  Simplification  of 
investments — having  one  instead  of  six 
or  eight  stocks  as  at  present.  Another 
great  advantage  would  be  if  interest  wrere 
made  payable  quarterly  instead  of  half- 
yearly.  We  all  know  what  an  advantage 
it  is  to  have  incomes  coming  in  regularly 
once  a  quarter  instead  of  half-yearly. 

Sir  George  Turner. — Is  there  any  other 
stock  which  pays  interest  quarterly  1 

Mr.  WALKER. — No,  but  on  some  stocks 
interest  is  payable  in  January  and  July,  and 
on  others  in  April  and  October,  and  trus- 
tees very  often  divide  their  investments 
so  that  they  actually  get  dividends  quar- 
terly.     It   is   a   singular    thing    in   this 
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connexion  that  those  stocks  which  have 
their  dividends  payable  in  January  and 
July  are  relatively  higher  than  those 
whose  dividends  are  payable  in  April  and 
October.  We  should  endeavour  to  pay 
our  interest  quarterly,  and  thereby  we 
should  offer  an  inducement  to  convert. 

Sir  George  Turner. — Is  not  your  argu- 
ment in  favour  of  making  the  interest 
payable  in  January  and  July  \ 

Mr.  WALKER.— No;  the  difficulty  is 
got  over  at  present  by  investing  in  two 
stocks  instead  of  one.  Under  my  proposal 
it  would  only  be  necessary  to  invest  in  one 
stock  in  order  to  get  quarterly  dividends. 
I  have  mentioned  the  advantages  to  the 
holders  of  stock ;  now  I  will  mention  the 
advantages  to  the  Commonwealth  or  to  the 
states,  through  the  Commonwealth.  There 
will  be  greater  simplification  of  accounts, 
reduction  in  charges  for  floating,  inscrip- 
tion, and  payment  of  interest,  the  option 
to  the  Commonwealth  of  paying  off  or 
renewing  in  whole  or  in  part  on  giving 
the  prescribed  notice  to  the  stock -holders ; 
and  I  also  think  there  ought  to  be  a 
reservation  in  anticipation  of  Australian 
consols  being  included  in  trustees'  securi- 
ties. Once  federal  finance  is  fairly  and 
successfully  grappled  with — and  I  think 
we  are  in  a  fair  way  to  do  so — may 
we  not  as  representatives  of  rival  colonies 
hope  to  see  a  fulfilment  in  the  Southern 
Hemisphere  of  that  happy  state  of  affairs 
predicted  in  connexion  with  an  older 
civilization  than  our  own  when  it  was 
said — "  Judah  shall  not  vex  Ephraim,  and 
Ephraim  shall  not  envy  Judah"'? 

Mr.  GLYNN  (South  Australia).— I  pro- 
mised Mr.  McMillan  that  this  question 
should  be  put  in  such  a  way  that  his 
amendment  could  be  decided,  as  well  as 
my  proposed  addition.  If  a  division  were 
taken  on  the  word  "  Parliament "  it  would 
test  the  question  whether  my  words  should 
be  inserted  or  not. 

The  CHAIRMAN.— The  way  I  shall 
put  it  will  be  to  insert  the  words  before 
the  word  "  Parliament,"  and  not  to  strike 
out  anything. 


Mr.  GLYNN.— That  will  practically 
meet  my  views. 

Mr.  BARTON  (New  South  Wales).— I 
am  not  going  to  detain  the  committee  on 
this  question.  I  prefer  Mr.  McMillan's 
amendment  to  Mr.  Glynn's,  because  Mr. 
McMillan's  amendment  gives  the  power 
in  perfectly  wide  terms,  with  sufficient 
liberty  to  the  Parliament  to  make  such 
an  agreement  as  may  be  necessary  with 
the  states  in  the  circumstances  that  may 
arise.  It  is  better  to  do  that  than  to  bind 
Parliament  down  by  any  strict  rule, 
because  circumstances  may  arise  under 
which  a  departure  from  any  particular 
line  of  management  laid  down  in  the  Con- 
stitution might  become  so  necessary  that 
the  power  given  under  the  Constitution 
would  be  completely  worthless.  Under 
these  circumstances,  it  would  be  unwisdom 
to  make  too  strict  a  line  of  limitation  for 
the  exercise  of  powers  by  Parliament. 
Therefore,  as  Mr.  McMillan  proposes  to 
give  power  in  wider  terms,  I  prefer  his 
amendment. 

Mr.  Glynn's  amendment  was  negatived. 

Mr.  HOLDER  (South  Australia).— At 
Mr.  McMillan's  request,  I  beg  to  move — 

That  after  the  word  "Parliament"  the  follow- 
ing words  be  inserted  : — "  may  take  over  all  or 
any  part  of  the  debt  of  any  state,  subject  to  the 
consent  of  the  state  on  conditions  to  be  agreed 
upon." 

Sir  PHILIP  FYSH  (Tasmania).— I  very 
much  regret  that  in  a  very  thin  House 
like  this  we  are  about  to  retrace  our  steps 
to  1891,  without  giving  to  this  very  im- 
portant subject  the  time  and  consideration 
which  it  deserves. 

Mr.  Holder. — I  am  prepared  to  defend 
this  proposal  in  half-an-hour's  speech,  but 
I  want  to  save  time. 

Sir  PHILIP  FYSH.— The  only  defence 
I  want  is  with  respect  to  the  consent  of  the 
states.  In  1891  that  provision  was  made. 
After  many  years'  consideration,  not  by 
members  of  the  Convention,  but  by  the 
financial  world  generally,  and  the  conclu- 
sions arrived  at  were  not  those  of  our 
individual    opinions — I    wish     honorable 


1578  Commonwealth  of  [28  Feb.,  1898.] 


Australia  Bill. 


members  to  understand  that  I  do  not 
stand  here  to  express  my  own  opinions,  but 
to  express  whatever  opinions  I  may  hold 
after  being  fortified  by  the  very  strong 
opinions  given  to  us  by  those  wTho  have 
influence  with  the  financial  world — after 
seven  years,  we  struck  out  in  April 
last  the  words,  "with  the  consent  of 
the  states,"  because  it  was  apparent  that 
that  would  be  the  Marplot  of  the  whole 
proceedings.  Now,  after  a  very  little 
consideration  in  the  Convention,  we  appear 
to  be  falling  back  upon  the  purpose  of 
1891,  forgetful  of  the  lessons  which  we 
have  been  learning  in  the  meantime  or 
ignoring  the  teaching  which  ought  to  have 
come  to  us  in  the  meantime,  and  we  are 
going  back  to  the  extent  of  allowing  any 
state  to  interfere. 

Mr.  Higgins. — Will  you  explain  how 
the  consent  of  a  state  being  made  requi- 
site will  be  a  Marplot  1 

Sir  PHILIP  FYSH.— I  will  take  New 
South  Wales,  with  about  £70,000,000  of 
debt.  You  may  be  making  an  arrangement 
to  take  over  the  debts  of  two  or  three  or  of 
all  the  other  colonies.  You  would  still  leave 
the  position  such  that  New  South  Wales,  with 
her  large  amount  of  indebtedness,  could 
step  in  and  be  a  competitor  at  any  time 
with  the  Federation  in  floating  another 
loan.  You  would  still  maintain  the  ex- 
travagant expenditure  and  procedure  as 
far  as  that  colony  is  concerned.  Of  course, 
she  has  more  interest  in  that  than  any- 
body else,  but  so  far  as  federation  is  con- 
cerned, she  will  be  a  Marplot,  because 
we  shall  have  two  agencies  in  London  for 
the  same  purpose.  I  forebore  on  a  late 
occasion  to  go  into  the  question  of  conver- 
sion at  all.  I  did  not  think  that  was  a 
proper  occasion,  and  I  fear  the  occasion 
will  not  now  serve  us.  I  limited  my  re- 
marks on  Friday  last  to  the  desirability  of 
consolidation,  and  of  securing  a  unified 
debt  to  the  whole  of  the  colonies.  I  gave 
several  reasons,  which  I  will  not  repeat 
now,  but  I  ask  honorable  members  to  give 
their  attention  to  the  proposal  to  re-insert 
the  words  "  with  the  consent  of  the 
[Sir  Philip  Fysh. 


states,"  and  to  refresh  their  memories 
with  what  has  taken  place  during  the  last 
seven  years.  Is  it  wise  to  ask  us  to  re- 
trace our  steps  in  this  way  1  I  would  ask 
honorable  members  to  maintain  the  words 
in  the  clause  as  they  are,  so  that  the  Par- 
liament may  take  over  the  debts  regard- 
less of  the  states.  We  will  not  make  it 
compulsory.  The  objection  that  you  will  at 
once  raise  the  value  of  the  stocks  against 
yourselves  does  not  hold  good,  because  the 
Federal  Executive  will  not  take  over  the 
debts  until  it  has  materially  good  rea- 
son for  doing  so.  Therefore,  I  should 
prefer  that  the  words  of  the  clause 
might  be  left  exactly  as  they  are.  The 
objection  to  our  movement  in  a  proper 
direction  conies  to  a  great  extent  from  the 
large  colony  of  New  South  Wales. 

Mr.  Walker. — They  will  very  soon 
come  in. 

Sir  PHILIP  FYSH.— There  is  that  to 
be  said  for  the  proposal,  that  so  surely  as 
the  Federal  Executive  undertakes  the 
very  inviting  proceeding  of  securing  all 
the  advantages  which  will  come  to  the 
Federation  by  reason  of  a  consolidated 
unified  debt,  New  South  Wales,  if  she 
chooses  to  hold  out,  will  soon  see  the  advan- 
tage of  giving  in  her  allegiance,  but  in  the 
meantime  mischief  will  be  created.  We 
have  been  issuing  our  stocks  probably  with  a 
currency  of  30  or  40  years,  and  if  we  look 
at  Mr.  Fenton's  list  we  shall  see  that  at 
the  end  of  every  five  or  ten  years  a  material 
portion  of  the  debts  falls  due.  At  the  end 
of  these  periods  it  would  be  a  favorable  op- 
portunity for  the  Treasurer  of  the  future 
to  bring  about  a  conversion. 

Mr.  Holder. — Who  will  object  to  that  ? 
Sir  PHILIP  FYSH.— The  state  which 
has  not  joined  simply  stands  in  the  posi- 
tion of  your  competitor. 

Mr.  Holder.  —  We  are  not  afraid  of 
that. 

Sir  PHILIP  FYSH.— It  is  rather  a 
serious  matter  that  you  should  have  two 
conversions  in  existence  in  a  small  com- 
munity of  3,500,000  or  4,000,000,  where 
one-third  is  represented,  say,  by  New  South 
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Wales,  and  that  one-third  is  indisposed  to 
join  in  the  unification  or  consolidation,  and 
stands  against  the  Federation  when  you 
might  have  the  two  of  them  going  into 
the  market  at  the  same  time.  I  have 
satisfied  myself  by  expressing  my  opinions 
on  the  subject,  and  I  shall  wait  to  see  the 
developments.  I  am  convinced  that  the 
Federal  Treasurer  will  be  wauting  such  an 
opportunity  as  I  am  striving  to  give  him, 
and  that  we  shall  regret  our  position  if 
we  do  not  give  him  that  very  strong  hold 
which  he  should  have  to  enable  him  to 
consolidate  the  whole,  and  not  merely  a 
part,  of  the  debt. 

Mr.  HOLDER  (South  Australia).— I 
will  state  in  a  few  sentences  my  view  of 
the  position,  in  reply  to  Sir  Philip  Fysh. 
The  honorable  member  suggests  that  some 
state  might  refuse  to  allow  its  debts  to  be 
consolidated.  There  is  only  one  possible 
condition  of  affairs  under  which  such  a 
refusal  would  be  likely  :  That  is,  when 
the  consolidation  was  about  to  be  carried 
out  in  a  way  prejudicial  to  the  interests  of 
that  state.  Under  such  conditions,  would 
it  be  tolerated  for  a  moment  that  the 
federal  authority  should  have  power,  to 
the  injury  of  any  state,  to  step  in  and 
take  over  the  debts  of  that  state 
and  consolidate  them,  or  do  anything 
else  with  them?  I  do  not  think  such 
a  contingency  is  likely  to  occur.  No 
Federal  Treasurer  is  likely  to  propose 
to  consolidate  any  debts  to  the  injury  of 
any  state.  I  therefore  strike  away  all 
the  force  of  the  honorable  member's  argu- 
ment, because  if  it  can  be  shown  that  the 
consolidation  of  debts  is  very  much  to  the 
advantage  of  the  Federal  Treasurer  and 
of  the  states  their  consent  will  be  given  as 
a  matter  of  course. 

Sir  Philip  Fysh. — Then  why  put  in 
any  provision  about  the  consent  of  the 
states  ? 

Mr.  HOLDER. — Because  it  would  pre- 
vent injustice  in  a  possible,  but  not  likely, 
contingency. 

Sir  Philip  Fysh. — Then  why  put  in 
these  words  1 


Mr.  HOLDER.— I  do  not  like  to  discuss 
details  which  are  far  better  left  to  the 
Federal  Parliament,  which  should  have  a 
free  hand  to  do  what  at  the  time  seems 
wisest  and  best.  There  is  a  great  deal  in 
what  has  been  said  by  Mr.  Glynn,  Sir 
Philip  Fysh,  and  Mr.  Henry.  Those 
schemes  are  all  very  valuable,  and,  no 
doubt,  will  be  considered  very  carefully 
with  a  view  to  the  adoption  of  one  of 
them  by  the  Federal  Treasurer  at  any 
time  when  he  contemplates  the  con- 
version and  consolidation  of  debts.  We 
ought  not  now,  some  years  in  advance, 
to  lay  down  all  these  rules  and  say  to  the 
Federal  Parliament — "No  matter  what 
new  light  you  may  have,  no  matter  how 
circumstances  may  change,  you  shall  con- 
vert or  consolidate  upon  this  system  and 
upon  no  other."  Therefore  I  am  against 
the  adoption  of  this  or  any  other  scheme 
which  may  be  suggested  to  prevent  the 
Federal  Treasurer  from  having  a  free  hand 
in  regard  to  these  matters.  If  he  is  a  man 
worth  his  salt  he  will  take  action  at  the 
earliest  moment.  I  should  like,  however, 
to  see  a  provision  inserted  in  the  Bill  mak- 
ing it  necessary  for  the  federal  authority, 
before  taking  action  in  connexion  with  the 
consolidation  or  conversion  of  loans,  to 
obtain  the  consent  of  the  states  interested. 
If  what  is  proposed  by  the  Federal  Par- 
liament is  worth  doing,  the  consent  of 
the  states  will  at  once  be  forthcoming. 
I  hope  that  the  amendment  of  the  hon- 
orable member  (Mr.  McMillan)  will  be 
agreed  to  because  it  practically  sum- 
marizes in  two  lines  the  sixteen  lines  of 
clause  98. 

The  CHAIRMAN.— As  some  honorable 
members  may  not  be  aware  of  the  position 
of  the  various  amendments,  I  should  like 
to  say  that  the  amendment  now  before  the 
Chair  is  to  insert,  after  the  word  "  Parlia- 
ment," the  words  "  may  take  over  all  or 
any  part  of  the  debt  of  any  state,  subject 
to  the  consent  of  the  state  on  conditions  to 
be  agreed  upon."  If  this  amendment  is 
uegatived,  the  next  amendment  to  be 
put  is  one   suggested  by  the  Legislative 
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Assembly  of  Western  Australia  to  strike 
out  the  word  "may,"  and  insert  the  word 
"shall." 

Mr.  DOBSON  (Tasmania).  —  I  think 
that  the  honorable  member  (Mr.  Holder) 
has  given  us  abundant  arguments  in 
favour  of  negativing  the  proposal  of  the 
honorable  member  (Mr.  McMillan).  I  be- 
lieve he  is  one  of  those  who  pointed  out, 
with  a  great  deal  of  common  sense,  that  it 
would  not  be  necessary  for  the  state  Trea- 
surers to  have  a  guarantee  from  the  federal 
authority,  because  it  would  be  the  duty 
of  the  federal  authority  to  maintain  the 
credit,  and  to  uphold  the  sovereignty  of 
the  states.  Now,  however,  the  honorable 
member  argues  that  the  consent  of  the 
states  to  any  consolidation  scheme  pro- 
posed by  the  federal  authority  would 
be  granted  as  a  matter  of  course.  He 
also  argued  that  the  Federal  Treasurer 
should  have  a  free  hand  in  regard  to  these 
financial  transactions.  This,  however, 
should  be  an  argument  against  the  inser- 
tion of  words  making  it  necessary  for  the 
federal  authority  to  obtain  the  consent  of 
the  states.  When  a  Government  wants 
to  enter  upon  a  large  financial  trans- 
action of  the  kind  we  are  discussing, 
it  is  necessary  to  wait  for  the  right  psycho- 
logical moment.  The  Government  gets 
the  advice  of  its  bankers  in  England,  and 
does  not  approach  the  London  money 
market  until  it  is  informed  that  the  time 
is  favorable.  I  take  it  that,  not  only  will 
the  federal  authority  be  interested  in  con- 
solidation or  conversion  schemes  affecting 
£170,000,000  of  borrowed  money,  but  that 
it  will  also  have  to  go  into  the  market  for 
fresh  loans.  But  no  Government  would 
like  to  go  into  the  money  market  just  at 
a  time,  when,  say,  the  Chinese  wanted  to 
borrow  £16,000,000,  or  Greece£6,000,000, 
or  just  after  a  European  war  when  there  was 
a  great  demand  for  money.  Any  Govern- 
ment would  like  to  be  able  to  go  into  the 
market  just  at  the  proper  time.  The  honor- 
able member  (Mr.  Holder)  asked  in  what 
way  it  would  delay  an  affair  of  this  kind  if 
it  were  necessary  for  the  Federal  Parliament 
[Mr.  Dobson. 


to  obtain  the  consent  of  the  state  Par- 
liaments. But  while  it  might  be  that 
the  federal  authority  would  be  informed 
by  its  financial  advisers  that  within  three 
months  would  be  a  suitable  time  for  the 
floating  of  a  loan,  it  might  take  eight  or 
nine  months  before  the  consent  of  the 
various  states  could  be  obtained,  though, 
as  the  honorable  member  (Mr.  Holder) 
pointed  out,  this  consent  might  be  given  as 
a  matter  of  course.  The  honorable  mem- 
ber stated  that  the  consent  of  the  states 
was  bound  to  be  given  as  a  matter  of 
course  if  the  scheme  was  one  to  which,  in 
the  interests  of  the  states,  effect  should  be 
given.  It  is  inconceivable  that  a  great 
scheme  of  this  kind,  which,  I  believe, 
would  save  £500,000  or  £600,000,  would 
be  entered  upon  by  the  Federal  Govern- 
ment unless  it  was  believed  to  be  to  the  ad- 
vantage of  every  state  concerned.  If  there 
could  be  a  case  where  you  should  trust  the 
Federal  Parliament  it  is  a  case  of  this 
kind.  But  it  is  not  proposed  to  trust  the 
Federal  Parliament  now.  We  are  asked 
to  agree  to  a  proposal  which  will  clog  its 
freedom  of  action,  and  which  will  practi- 
cally prevent  what,  ten  years  ago,  was  con- 
sidered the  great  aim  of  federation — the 
consolidation  of  the  state  debts.  It  is  not 
that  any  one  state  may  wilfully  stand  out  of 
a  conversion  scheme;  but  the  Federal  Par- 
liament might  be  pressed  by  its  financial 
advisers  to  put  its  scheme  upon  the  mar- 
ket at  once,  and  in  order  to  do  so  it  might 
be  necessary  to  leave  out  some  state,  be- 
cause there  would  not  be  time  to  get  its 
consent.  If  one  state  were  left  out,  and 
had  afterwards  to  consolidate  or  convert 
its  debts,  it  might  not  get  such  favorable 
terms  as  were  obtained  for  the  other  states 
by  the  federal  authority.  Although  it  may 
have  been  left  out  through  no  fault  of  its 
own,  it  might  have  to  accept  worst  terms  than 
the  other  states.  What  would  happen 
then  1  The  question  would  arise  whether 
the  Federal  Government  should  not,  out 
of  the  taxes  of  the  whole  Commonwealth, 
reimburse  that  state,  at  least  to  some 
extent,  for  the  loss  which  it  had  incurred 
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by  being  left  out  of  the  transaction,  pos- 
sibly against  its  will. 

Sir  GEORGE  TURNER  (Victoria).— It 
seems  to  me  that  the  proposal  of  the  hon- 
orable member  (Mr.  McMillan)  will  allow 
the  federal  authority  to  deal  with  the 
states  individually.  It  will  be  able  to  say 
to  Victoria — "  We  will  take  over  your  bad 
loans."  By  bad  loans,  I  mean  loans  ob- 
tained at  high  rates,  or  short-dated  loans, 
and  it  may  discriminate  between  the  states. 
Some  of  the  states  may  think  that  they 
are  being  treated  unfairly  and  improperly, 
because  some  of  their  loans,  which  they 
may  regard  as  good,  may  be  taken  over  by 
the  federal  authority,  while  loans  of  the 
other  colonies,  which  they  regard  as  bad, 
may  also  be  taken  over.  I  think  it  is  a 
mistake  that  we  should  allow  the  Com- 
monwrealth  Parliament  to  deal  in  this  way 
with  the  states.  If  I  had  my  way  I  would 
at  once  transfer  to  it  the  whole  of  the  debts 
of  the  states.  I  should  throw  the  onus 
upon  the  federal  authority  of  paying  the 
interest  upon  the  state  debts,  because  I 
believe  that  by  doing  so  we  should,  in  the 
future,  prevent  the  extravagance  which 
the  Federal  Treasurer  might  otherwise  be 
forced  into  against  his  will,  simply  because 
there  would  be  a  surplus.  We  all  know 
what  the  experience  of  these  colonies  has 
been  in  regard  to  surpluses,  and  that 
Treasurers  are  forced  to  spend  surplus 
revenue  in  a  way  in  which  they  know  it 
ought  not  to  be  spent.  I  believe  that  if 
we  took  the  proper  course  we  should  at 
once  hand  over  to  the  Federal  Parliament 
the  liability  for  the  payment  of  the  interest 
upon  the  state  debts.  Under  the  Consti- 
tution we  do  not  compel  the  Federal  Par- 
liament to  raise  any  specified  amount  of 
revenue,  but  I  wish  to  insert  some 
provision  which  will  have  the  effect  of 
making  the  Federal  Parliament  expend 
its  revenue  instead  of,  what  I  am  afraid 
it  may  do,  squandering  it.  If  I  thought 
it  would  meet  the  views  of  the  majority 
of  honorable  members,  I  should  feel  in- 
clined to  move  the  omission  of  the  word 
Mmay,"  with  a  view  to  the  insertion  of 


the  word  "shall,"  in  order  to  test  the 
feeling  of  the  Convention  in  regard  to  this 
mutter.  I  think  that  the  provision  in  the 
Bill  as  it  stands  is  better  than  the  pro- 
posal to  allow  the  Federal  Parliament  to 
take  over  the  debts  of  any  one  state.  The 
proposal  in  the  Bill  as  it  stands  is  that 
the  Federal  Parliament  may  take  over  the 
whole  or  a  rateable  proportion  of  the  debts 
of  the  states.  That  provision  compels  the 
Federal  Parliament  to  treat  all  the  states 
alike.  The  Federal  Parliament  will  be  able 
to  say — "  We  will  take  over  so  much  of  the 
debts  of  all  the  states,"  but  it  will  not  be 
able  to  say  to  one  state — "  We  will  take 
over  a  certain  portion  of  your  debts,"  and 
to  another  state — "  We  will  not  take  over 
any  of  your  debts."  I  think,  too,  that  it 
would  be  a  grave  mistake  to  insert  the 
words  "  with  the  consent  of  the  states." 
If  we  are  leaving  this  matter  to  the  Fede- 
ral Parliament,  we  should  take  care  to  in- 
sure that  when  the  time  comes  for  conver- 
sion or  consolidation,  the  Federal  Treasurer 
will  have  a  free  hand,  so  that  he  will  be 
able  to  take  advantage  of  the  state  of  the 
money  market,  and  to  avail  himself  of  the 
advice  offered  to  him  by  his  proper  ad- 
visers. In  my  opinion,  no  Federal  Trea- 
surer would  dare  to  take  over  the  debts 
of  one  state  without  taking  over  the  debts 
of  another;  but  to  make  it  necessary  to 
obtain  the  consent  of  all  the  states  might 
mean  the  loss  of  a  great  deal  of  time  when 
expedition  was  required.  The  Federal 
Treasurer  might  want  to  consult  the  states 
at  a  time  when  their  Parliaments  were 
not  in  session,  and  his  hands  would 
be  tied  most  inconveniently.  Besides, 
one  state  might  object  to  the  transaction, 
and  thus  spoil  it  altogether.  We  know 
how  touchy  the  money  market  is,  and  if 
it  were  cabled  to  England  that  Victoria  or 
New  South  Wales,  or  any  other  state, 
wished  to  stand  out  of  the  consolidation 
the  people  there  would  say — "  There 
must  be  something  at  the  bottom  of  this," 
and  they  would  not  touch  the  transaction 
without  further  inquiry.  Besides,  to 
get  the   consent  of  a   state  it  would  be 
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necessary,  I  suppose,  to  obtain  a  reso- 
lution in  favour  of  the  proposal  sub- 
mitted from  both  Houses  of  Parliament, 
so  that  the  vote  of  either  House  might 
block  proceedings,  or,  if  the  voting  were 
close,  one  individual  member  might  pre- 
vent anything  being  done.  Surely  we  are 
not  going  to  put  the  Federal  Parliament  and 
the  Federal  Treasurer  into  such  a  position 
as  would  render  it  impossible  to  take  ad- 
vantage of  the  money  market  and  to  insure 
that  the  transaction  should  be  a  good  one. 
If  we  do  what  is  right  and  proper,  we  will 
hand  over  all  these  debts  at  once  to  the 
Federal  Parliament,  and  then  let  the  Trea- 
surer make  the  best  terms  he  can  for  con- 
solidation and  conversion.  If  we  do  not 
do  that  I  hope  we  will  leave  the  Bill  as  it 
is,  and  simply  say  that  the  Parliament  is 
to  take  over  the  whole  or  a  rateable  pro- 
portion of  the  debts  of  the  states.  I  do 
not  agree  with  my  honorable  friends 
that,  if  we  are  to  make  it  compulsory  on 
Parliament  to  take  over  those  debts,  we 
are  going  to  add  immensely  to  the  value 
of  our  loans.  I  do  not  believe  that  we 
will.  The  persons  who  have  lent  us 
money  know  that  they  have  as  good 
security  as  they  can  possibly  have.  The 
only  advantage  they  will  get  by  having 
one  large  consolidated  stock  is  that  it  will 
be  more  easy  to  deal  with  it  in  the  money 
market  in  London.  By  that  means  it  will 
make  it  a  little  more  valuable  in  London, 
but  the  security  is  as  good  now  as  it  will 
be  when  it  has  the  Commonwealth  at  its 
back,  because  the  Commonwealth  will  be 
composed  of  the  people  of  the  various 
states,  and  it  is  the  people  of  the  various 
states  who  are  now  responsible  for  the 
whole  of  the  debts  and  the  interest.  I 
think  it  will  be  just  as  well  to  place  on 
record  that  we  have  discussed  the  question 
of  handing  over  the  whole  of  the  debts. 
Therefore,  in  the  Bill  as  it  stands,  or 
in  Mr.  McMillan's  proposed  amendment, 
I  propose  to  substitute  "shall"  for 
"may." 

Mr.  Dobson. — Will  you  say  something 
about   future   state    borrowing,    and    the 
[Sir  George  Turner. 


exact  security  which  the  Federal  Parlia- 
ment will  give  for  that  consolidated  stock  ? 
Sir  GEORGE  TURNER.— If  we  once 
hand  over  the  whole  of  the  debts  to  the 
Federal  Parliament,  then,  I  think  that 
all  future  borrowing  must  be  through  the 
Federal  Parliament.  The  Federal  Parlia- 
ment will  be  bound  to  borrow  money  be- 
fore it  has  been  in  existence  many  years. 
And  it  will  never  do  to  have  the  Federal 
Parliament  borrowing  on  Australasian  con- 
sols, and  each  state  borrowing  its  half- 
million  or  its  million  for  its  public  wrorks. 
I  am  perfectly  prepared  to  trust  the 
Federal  Parliament  to  borrow  the  whole 
of  the  money,  and  to  lend  it  out  to  the 
states  when  they  are  satisfied  that  the 
states  wish  to  borrow  the  money  for  legi- 
timate purposes. 

Mr.  Dobson. — Do  you  propose  that  the 
Federal  Parliament  shall  only  give  as 
security  the  Customs  revenue  ? 

Sir  GEORGE  TURNER.— The  Federal 
Parliament  will  give  no  security  on  the 
Customs  revenue.  It  will  do  simply  what  a 
state  Parliament  does  now  :  It  will  borrow 
on  the  credit  of  the  Commonwealth.  We 
do  not  give  any  security  when  we  borrow. 
We  do  not  pledge  our  railways  or  our  pub- 
lic works.  The  creditor  in  England  looks 
to  the  people  of  the  colony,  their  ability 
to  raise  by  customs  duties  or  some  other 
mode  of  taxation  the  interest  on  the  loan, 
and  the  knowledge  that  our  kinsfolk  in 
England  have  that  those  who  have  come 
from  British  stock  are  not  likely  to  ever 
repudiate  the  payment  of  the  interest  on 
their  debt.  That  is  the  security  on  which 
the  money  is  lent. 

Mr.  Dobson. — Then  the  security  of  New 
South  Wales  will  be  better  than  the 
security  of  the  Commonwealth. 

Sir  GEORGE  TURNER.— No  ;  the  se- 
curity of  New  South  Wales,  to  my  mind, 
is  as  good  as  the  security  of  the  Common- 
wealth, but  it  is  no  better.  New  South 
Wales  has  power  to  tax,  but  the  Common- 
wealth has  power  to  tax  for  any  purpose 
by  any  mode  of  taxation  ;  and  when  the 
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Commonwealth  puts  on  its  tax  it,  no 
doubt,  will  take  priority  over  any  state 
tax.  I  am  not  prepared  to  say  that  the 
security  of  New  South  Wales  is  better 
than  the  security  of  the  Commonwealth, 
although,  in  my  opinion,  it  is  equally  as 
good.  Under  these  circumstances,  I 
think  it  is  well  to  test  the  feeling  of  the 
committee  in  regard  to  this  proposal. 
Therefore,  I  beg  to  move — 

That  the  word  "may  "  be  omitted,  with  the 
view  to  the  insertion  in  its  place  of  the  word 
"shall." 

By  that  amendment  1  mean  that  the  Com- 
monwealth has  to  take  over  the  liability, 
has  to  pay  our  interest,  has  to  appropriate 
our  surplus  for  that  purpose,  and  has  to 
collect  from  the  states  whatever  balance 
there  may  be  due  to  the  Commonwealth, 
or  pay  over  to  the  states  whatever  surplus 
there  is  after  paying  the  interest.  It  does  not 
make  it  compulsory  on  the  Commonwealth 
to  convert  the  loans.  It  does  not  make  it 
compulsory  on  the  Commonwealth  to  con- 
solidate the  loans.  The  Treasurer  will 
take  his  own  good  time  to  do  that,  and,  no 
doubt,  will  take  full  advantage  of  the 
money  market  when  he  thinks  that  the 
advantage  ought  to  be  taken.  I  would 
give  him  power  to  do  it.  I  would  not  say 
that  it  would  be  compulsory  on  him  to  do 
it,  because  that  might  be  a  mistake.  If  we 
simply  give  him  power  to  do  it,  compelling 
him  in  the  meantime  to  pay  the  interest, 
I  think  we  will  be  taking  a  step  which 
will  be  in  the  interests  of  the  whole  of  the 
colonies. 

Sir  EDWARD  BRADDON  (Tasmania). 
— I  support  my  right  honorable  friend 
(Sir  George  Turner)  in  the  course  he  is 
taking  as  a  vid  media  in  this  matter,  which 
secures  to  a  great  extent  the  compulsory 
character  of  the  proposal,  and  also  to  some 
extent  will  prevent  the  stock-holders  from 
obtaining  all  the  value  of  the  conversion 
when  it  is  made.  I  know  that  amongst 
the  people  of  Tasmania  there  is  a  vcry 
strong  and  widespread  feeling  in  favour  of 
the  consolidation  of  our  debts,  especially 
in   favour    of    the    Federal    Government 


being  responsible  for  the  payment  of  the 
interest  on  those  debts. 

Sir  John  Forrest. — No  doubt. 

Sir  EDWARD  BRADDON.— Is  it  not 
a  very  proper  feeling  to  entertain  ?  As 
the  honorable  member  (Mr.  Henry)  said 
on  Friday,  we  are  going  to  give  up  to  the 
Federal  Government  that  great  source  of 
revenue  to  which  mainly  we  look  for  the 
payment  of  our  interest.  It  is  only  right 
in  the  revenue  sense,  it  is  only  right  for 
the  prevention  of  possible  extravagance  on 
the  part  of  the  Federal  Government,  that 
we  should  make  the  one  transfer  con- 
tingent on  the  other.  There  is  no 
doubt  whatever  in  my  mind,  from  re- 
cent inquiries  I  made  in  London,  that 
the  effect  of  consolidating  our  debts, 
when  they  come  to  be  converted,  will  be 
to  give  an  increased  value  to  the  Common- 
wealth stock.  The  main  reason  urged  by 
London  financiers  for  that  was  that  there 
would  be  a  much  greater  marketability 
about  that  stock,  that  it  would  be  a  stock 
which  could  be  placed  and  disposed  of  on 
the  Stock  Exchange  and  elsewhere  much 
more  readily  than  the  stock  of  the 
several  states.  But  if  we  make  this 
stock  contingent — as  we  shall  do  if  we 
accept  my  right  honorable  friend's  pro- 
posals— on  something  which  is  to  befall 
hereafter,  giving  the  Federal  Government 
full  scope  to  act  in  regard  to  conversion 
as  they  think  fit — to  proceed  with  their 
conversion  when  they  can  get  favorable 
terms — then  we  have  nothing  whatever  to 
fear  in  that  direction,  and  all  we  require 
will  be  secured  to  us.  I  hope  Sir  George 
Turner  will  move  such  an  amendment  as 
will  secure  this  result  for  us. 

Mr.  KINGSTON  (South  Australia).— 
I  agree  with  a  great  deal  of  that  which  has 
fallen  from  the  Premier  of  Victoria,  but  I 
confess  that,  as  regards  the  proposals  he 
made,  I  shall  not  be  able  to  follow  him 
altogether.  I  particularly  object  to  the  sug- 
gestion that  the  states  should  be  prohibited 
from  future  borrowings.  I  am  inclined  to 
think  that  a  proposal  of  that  sort  would 
be  fatal  to  the  development  of  Australia. 
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Sir  Edward  Braddon. — We  have  not 
got  that  before  us. 

Mr.  KINGSTON.— No ;  but  I  am  just 
referring  to  the  remarks  with  which  Sir 
George  Turner  supported  his  suggestion. 
We  have  borrowed  very  considerable  sums, 
but,  comparing  our  borrowings  with  the 
borrowings  of  the  old  world,  we  have  every 
reason  to  be  satisfied  with  the  results. 

Mr.  Higgins.  —  You  mean  with  the 
applications  of  the  borrowings. 

Mr.  KINGSTON.— Yes.  Their  borrow- 
ings represent  money  squandered  in  war 
and  bloodshed. 

Sir  Philip  Fysh. — They  represent  the 
foundation  of  these  colonies. 

Mr.  KINGSTON.— Ours  represent  pro- 
fitable investments — works  of  development 
of  which  we  have  every  reason  to  be  proud, 
and  which  are  returning  a  very  fair  interest 
on  the  money.  If  the  colonies  are  to  be  told 
that,  as  regards  the  sources  of  development, 
we  in  future  are  to  be  prohibited  from 
having  recourse  to  these  loan  funds  which 
they  have  applied  so  profitably  in  the 
past,  I  cannot  help  thinking  that  it  would 
be  a  very  difficult  matter  to  obtain  their 
assent  to  the  suggestion.  I  trust,  there- 
fore, that  Sir  George  Turner  will  not  con- 
sider that  when  some  of  us  support  him 
in  his  first  proposal,  we  intend  to 
follow  him  to  the  end  in  the  direction 
which  he  suggested.  I,  for  one,  must  at 
the  earliest  moment  indicate  my  intention 
to  oppose  any  such  suggestion.  We  ought 
to  do  something  for  the  purpose  of  pro- 
viding for  the  application  of  the  surplus 
revenue  for  the  benefit  of  the  states,  and 
I  think  a  great  deal  may  be  done  in  that 
direction  by  requiring  the  repayment  of 
the  interest  on  the  state  borrowings  out 
of  the  Customs  revenue,  which  is  handed 
over  to  the  Federation.  Possibly  we 
hardly  appreciate  the  extent  to  which  we 
are  going  in  handing  over  that  revenue. 
The  Customs  revenue,  I  suppose,  represents 
fully  25  per  cent,  of  the  total  revenue  of 
the  states,  and  say  about  50  per  cent, 
or  more  of  the  net  revenue  of  the  states. 
[Mr.  Kingston. 


That  is  proposed  to  be  handed  over  en- 
tirely to  the  Federal  Government,  and  we 
place  no  limitation  on  their  powers  of 
expenditure.  On  the  contrary,  forming 
the  best  estimate  we  can  under  the  cir- 
cumstances, we  come  to  the  conclusion 
that  they  will  be  possessed,  after  satisfying 
all  ordinary  federal  requirements,  of  a  sum 
of  between  £4,000,000  and  £5,000,000  at 
the  outside,  increasing  as  the  prosperity  and 
the  population  of  Australia  increase.  I  am 
appalled,  and  I  use  the  word  advisedly,  at 
the  contemplation  of  the  possibilities  which 
may  arise  on  such  a  state  of  things.  The 
temptation  to  waste  and  extravagance  is 
almost  shocking.  However  honest  the 
Federal  Parliament  and  the  Federal  Go- 
vernment may  be — and  I  attribute  to  them 
every  honesty — with  a  sum  of  between 
£4,000,000  and  £5,000,000  to  work  upon, 
we  know  full  well  there  are  possibilities, 
if  not  probabilities,  of  waste  to  the  states 
which  are  interested  in  the  surplus,  and 
we  shall  be  failing  in  our  duty  if  we  do 
not  attempt  to  provide  against  that  so 
far  as  we  possibly  can.  I  therefore  wel- 
come this  suggestion  in  connexion  with 
the  debts.  I  shall  support  it  to  the  very 
utmost.  Either  you  must,  in  so  many 
words,  limit  the  expenditure  of  the  Federal 
Government 

Mr.  Isaacs. — That  is  impossible. 

Mr.  KINGSTON.— Which  is,  if  not 
impossible,  very  difficult,  and  very  objec- 
tionable from  some  points  of  view.  Either 
you  must  limit  the  expenditure  of  the 
Federal  Government,  or  you  must  throw 
on  the  Federal  Government  responsibilities 
in  proportion  to  the  huge  revenue  with 
which  you  endow  them.  I  think  we  can 
do  that  by  throwing  on  the  Federal  Go- 
vernment some  duties  in  connexion  with 
these  debts.  My  honorable  friend  and 
colleague  (Mr.  Holder)  has  put  it,  and 
I  think  strongly,  that  if  you  give  to  the 
state  creditor  at  the  outset,  without  any 
question  of  arrangement,  the  security  of 
the  Federal  Government  to  his  bond  in 
addition  to  that  which  he  possesses,  you 
make  him  a  present  of  whatever  difference 
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in  value  there  would  be  between  the  state 
bond  and  the  bond  of  the  Commonwealth. 
Difficult  as  it  may  be  to  estimate  what 
that  difference  may  be,  it  does  appear  to 
me  that  a  bond  of  the  Commonwealth 
would  command  a  higher  figure,  and  if 
you  are  to  give  the  additional  security  you 
ought  to  get  something  in  the  nature  of  a 
quid  pro  quo  from  the  lender.  I  think, 
however,  we  will  be  doing  all  that  is  neces- 
sary at  the  present  moment  if,  instead  of 
declaring  that  the  Federation  shall  take 
over  the  debts,  capital  and  interest,  we 
provide  that  they  should  either  pay  the 
interest  direct  to  the  lender,  or  return  an 
amount  to  the  states  equivalent  to  their 
requirements  in  this  respect.  I  think  if 
that  is  done  you  will  to  some  extent  meet 
the  force  of  the  objection  of  my  honorable 
friend  (Mr.  Holder). 

Mr.  Fraser. — We  have  already  decided 
against  that. 

Mr.  KINGSTON.— I  do  not  think,  Sir 
Richard,  at  the  present  time,  in  connexion 
with  this  clause  we  have  decided  anything 
in  particular. 

The  CHAIRMAN.— We  have  decided 
nothing. 

Mr.  KINGSTON.— I  am  very  pleased, 
indeed,  that  the  whole  matter  is  before  us 
in  a  tentative  condition,  so  that  we  may 
do  our  best  under  the  circumstances.  I 
am  satisfied  that  this  is  one  of  the  most 
important  questions  in  connexion  with 
the  whole  of  federation.  When  we 
go  back  to  our  people,  and  dilate  on  the 
advantages  of  federation,  we  shall  be  met 
by  the  matter-of-fact  business  inquiry : 
What  will  it  cost  %  And  if  we  return  with 
a  Bill  in  the  shape  proposed,  we  shall  be 
compelled  to  tell  them  that  we  do  not 
know.  We  shall  have  to  admit  that  the 
whole  of  our  Customs  revenue  is  handed 
over  to  the  Commonwealth,  and  that,  as 
regards  the  expenditure  of  the  Federation, 
we  do  not  know  what  that  will  be — 
how  much  is  coming  back  to  the  states, 
how  much  is  available  for  distribution, 
or  in  what  proportion  the  surplus  will 
[100] 


be  distributed.  Under  these  circum- 
stances, there  will  be  a  natural  reluctance, 
as  I  think  there  ought  to  be — however 
much  we  may  desire  the  accomplishment 
of  Australian  union — to  rush  into  it  too 
hastily,  unless  we  know  what  it  is  going 
to  cost. 

Sir  George  Turner. — The  people  will 
look  more  at  that  than  at  anything  else. 

Mr  KINGSTON.— Undoubtedly  they 
will  look  more  at  the  cost  than  at  any- 
thing else.  It  is  the  price  of  the 
article  that  will  be  considered,  and 
however  attractive  the  article  may  be, 
unless  we  know  what  it  is  going  to  cost  us 
it  would  be  very  difficult  to  induce  any 
individual — and  especially  difficult  to 
induce  the  majority  of  the  electors 
throughout  the  states — to  enter  into  a 
bargain  in  connexion  with  which  they  do 
not  know  their  pecuniary  responsibility. 
Unless  we  have  some  more  precise  provi- 
sion on  this  subject,  the  states  will  be 
absolutely  at  the  mercy  of  the  Federation. 
They  will  be  nothing  more  nor  less,  so  far  as 
their  revenue  is  concerned,  than  dependen- 
cies of  the  Commonwealth.  We  are  told  that 
finance  is  government,  and  that  govern- 
ment is  finance.  We  have  been  at  great 
pains  to  provide  for  the  proper  representa- 
tion of  the  states,  but  all  these  constitu- 
tional provisions  seem  to  me  to  be  of  little 
importance  indeed  so  long  as  you  leave 
the  absolute  control  of  the  state  purse- 
strings  in  the  hands  of  the  Federal 
Treasurer  ;  and  that  is  what  you  do  unless 
you  provide  for  something  in  the  shape  of 
a  distinct  return  to  the  states.  As  to 
the  proposal  of  Mr.  McMillan,  it  has  been 
well  pointed  out  by  Mr.  Holder  that 
a  state  is  not  likely  to  raise  any  sub- 
stantial objection  to  its  debts,  its  liabili- 
ties, its  responsibilities,  being  taken  over 
any  more  than  an  individual  would  do. 
There  is  no  doubt  about  that ;  but  pass 
the  clause  as  proposed  by  Mr.  McMillan, 
and  what  do  you  do?  You  place  a 
tremendous  power  in  the  hands  of  the 
Federal  Government  and  the  Federal 
Parliament  in  enabling  them  to  regulate 


1586 


Commonwealth  of  [28  Feb.,  1898.]  Australia  Bill. 


the  mode  of  distribution  of  whatever  sur- 
plus they  may  have  left  amongst  the 
various  states.  But  in  passing  the 
clause  proposed  by  Mr.  McMillan  you 
go  a  great  deal  further.  We  know 
the  proportions  to  which  state  debts 
have  already  arrived,  although  I  am 
perfectly  satisfied  that  they  are  well  in- 
vested, and  that  we  can  even  indulge  in 
greater  borrowing.  But  give  to  the 
Federal  Government  and  the  Federal  Par- 
liament— although  all  the  states  may 
desire  that  some,  if  not  all,  of  their  debts 
should  be  taken  over — the  power  to  deal 
with  one  state  to  the  exclusion  of  the 
others,  just  as  they  please,  and  you  put, 
in  my  opinion,  in  the  hands  of  the  Federal 
Government  and  the  Federal  Parliament 
ft  power  which  is  greater  than  they  ought 
to  possess.  It  would  be  infinitely  pre- 
ferable that  they  should  be  able  to 
take  over  either  all,  or  a  rateable  pro- 
portion, of  the  debts.  Enable  them 
to  discriminate  between  one  state  and 
mother  in  this  respect,  and  it  seems  to 
me  that  you  introduce  a  fertile  subject 
of  difficulty,  which  it  is  well  should 
be  eliminated,  if  possible,  from  a  Federal 
Constitution.  I  observe  that  in  the 
Canadian  statute  a  provision  is  made  for 
the  payment  of  the  interest  on  the  debts 
•—for  taking  over  the  whole  of  the  debts. 
It  is  a  second  charge  on  the  federal 
revenue  from  the  initiation  of  the  Consti- 
tution. I  see  also,  that  in  the  South 
ifrican  Act — though  of  course  not  much 
fcas  been  done  with  regard  to  that  so  far 
— there  is  a  similar  provision  extending 
to  debts  which  are  to  be  ascertained 
by  Executive  order — "At  or  after  the 
time  of  the  establishment  of  the  Com- 
monwealth." I  think  that  we  would  do 
well  to  proceed  on  lines  somewhat  of 
this  character ;  and  I  trust  that,  however 
late  may  be  the  period  of  our  delibera- 
tions, we  shall  not  exhibit  anything  in  the 
shape  of  undue  haste  in  connexion  with 
this  all-important  matter.  When  we  go 
back  to  our  people  we  must  admit  to  them 
that,  as  regards  their  chief  source  of 
[Mr.  Kingston. 


revenue,  it  will  be  taken  from  them,  and 
I  think  we  are  bound  to  be  able  to  give 
them  an  assurance  that  a  fair  share  of  the 
responsibilities  of  each  province  shall  be 
assumed  by  the  Commonwealth.  I  trust 
that  some  provision  of  the  kind  suggested 
by  the  Right  Hon.  Sir  George  Turner  will 
be  accepted. 

Mr.  FBASER  (Victoria).  —  From  my 
reading  of  the  clause  as  proposed  by  Mr. 
McMillan  in  substitution  for  the  clause  in 
the  present  Bill,  it  appears  to  me  that  Mr. 
McMillan's  proposal  is  preferable.  It 
gives  a  wider  scope  to  the  Federal  Par- 
liament ;  it  does  not  hamper  it  in  any 
way.  I  said  in  Adelaide,  and  I  say  here, 
that  so  far  as  I  can  judge,  there  is 
no  probability,  or  very  little  proba- 
bility, of  the  Federal  Parliament  mak- 
ing a  profitable  conversion  of  any 
loan  unless  the  loan  is  maturing.  If 
honorable  members  will  look  at  the  return 
of  the  debts  of  Australia  they  will  find 
that  within  the  next  ten  years  there  will 
be  many  millions  of  loans  coming  due,  and 
when  loans  are  falling  due  is  the  time  for 
the  Federal  Parliament,  with  the  sanction 
of  course  of  the  states  concerned,  to  make 
the  necessary  arrangements  for  conversion, 
or  for  renewal,  or  for  any  other  process 
that  will  be  most  profitable  to  the  Federal 
Parliament  and  to  the  states  concerned. 
In  my  opinion,  it  is  not  possible  to  make 
a  profitable  conversion  years  before  the 
debentures  mature.  I  do  not  know 
of  any  such  case  in  past  history, 
except  one  or  two,  such  as  that  of 
Mr.  Goschen.  Even  in  that  case,  as  Mr. 
Glynn  pointed  out  the  other  day,  the  loans 
wrere  on  the  eve  of  maturity  ;  and  I  think 
we  ought  to  bear  in  mind  the  fact  that 
the  Federal  Parliament  can  only  make  a 
profitable  transaction  on  the  eve  of  matu- 
rity. Then,  of  course,  they  have  a  clear 
field,  and  can  tell  the  debenture-holders, 
whoever  they  may  be,  that  if  they  don't 
like  to  convert  on  certain  favorable  terms 
the  open  market  will  be  used  for  nego- 
tiating fresh  loans.  We  cannot  too 
strongly  bear  that   in  mind,  and   I  think 
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tve  must  leave  out  of  the  question  the 
idea  of  converting  vast  millions  of  the 
public  debt  of  Australia.  That  must 
be  done  gradually  as  the  loans  mature, 
and  can  only  be  done  gradually  in 
that  way.  It  cannot  be  done  in  globo, 
as  some  honorable  members  appear  to 
imagine.  Mr.  McMillan's  proposal  is  that 
Parliament  may  take  over  all  or  any  part 
of  the  debt  of  any  state,  subject  to  the 
consent  of  the  state,  on  conditions  to  be 
agreed  upon.  Does  not  that  give  ample 
power  1  Are  you  going  to  take  over  the 
debt  of  a  state  without  the  state's  consent  ? 
I  think  that  would  be  a  very  unwise 
thing.  You  may  have  a  crank  as  Trea- 
surer in  the  Federal  Parliament  who 
would  make  ducks  and  drakes  of  the 
whole  affair  if  you  give  him  ab- 
solute power.  If  he  has  uncontrolled 
power,  I  do  not  know  what  he  might  not 
do. 

Mr.  Higgins. — It  must  be  done  by  the 
Parliament. 

Mr.  FBASER.— But  of  course  the  Trea- 
surer of  the  day  pretty  well  represents  the 
Parliament.  At  any  rate,  the  debts  belong 
to  the  states :  The  states  are  responsible 
for  them,  and  I  hold  that  the  states  should 
be  consulted  in  any  negotiation  for  the 
transfer  of  those  debts,  because  the  states 
have  to  pay  the  interest.  Are  you  going 
to  give  the  Parliament  power  to  take  over 
the  debts  on  terms  not  agreed  upon 
by  the  states  1  I  repeat  that  would  be 
a  most  imprudent  thing  to  do.  How 
are  you  going  to  transfer  properly  the 
debts  of  the  states  to  the  Federal 
Commonwealth  in  defiance,  perhaps,  of 
the  wishes  of  the  states,  who  are  vitally 
concerned  in  the  matter  —  who  are  re- 
sponsible for  the  due  and  prompt  payment 
of  the  interest  on  their  debts  every  half- 
year?  Surely  you  ought  to  give  the 
states  power  to  say  yes  or  no  in  such  a 
matter  as  that. 

Mr.  Isaacs. — Where  is  it  suggested  that 
the  Commonwealth  may  fix  terms  1 

Mr.  FBASER.—  If  the  Commonwealth 
has  imperative   power — mandatory  power 


— to  take  over  the  debts  of  a  state,  the 
state  is  ignored. 

Mr.  Isaacs. — What  will  the  state  lose  if 
the  Commonwealth  has  no  power  to  fix 
terms  ? 

Mr.  FBASER. — Suppose  the  Common- 
wealth makes  a  very  bad  bargain — can 
you  not  suppose  such  a  thing  % 

Mr.  Isaacs. — Can  a  state  be  any  worse 
off  if  some  one  else  becomes  responsible 
for  its  debts  1 

Mr.  FBASER. — According  to  the  clause, 
the  state  is  responsible  for  its  debts.  If 
the  Commonwealth  is  bound  to  pay  over 
to  the  states  sufficient  of  the  surplus  so 
that  the  states  will  be  under  no  responsi- 
bility, I  grant  you  the  position  is  different. 

Mr.  Isaacs. — No  one  has  suggested  any 
terms  being  imposed  on  the  states. 

Mr.  FBASEB. — But  the  clause,  as  pro- 
posed to  be  amended  by  Sir  George  Turner, 
would  make  it  compulsory  that  the  Com- 
monwealth shall  take  over  the  whole  debt. 
I  understand  that  would  be  compulsory. 
I  want  to  be  instructed  on  the  point,  see- 
ing that  there  are  so  many  legal  members 
around  me. 

Sir  George  Turner. — Do  not  ask  them; 
they  will  quarrel  amongst  themselves 
over  anything. 

Mr.  FRASEB.— Certainly  they  do  a 
lot  of  straw-splitting ;  but  I  look  upon 
this  provision  as  compulsory,  and  I  think 
that  it  is  a  danger.  I  would  far  prefer, 
as  a  business  man,  the  clause  proposed  by 
Mr.  McMillan.  It  is  the  same  clause  with  a 
much  wider  scope,  and  I  see  no  danger  in  it. 
To  make  the  creditors  a  present  of  a  rise 
in  the  price  of  the  stock  which  would 
necessarily  take  place  on  the  Federal 
Parliament  taking  over  the  debts  would 
be  a  most  foolish  thing,  and,  therefore,  it 
would  be  foolish  to  convert  stock  long 
before  maturity.  In  ten  years'  time  some 
twelve  millions  of  money  is  becoming  due, 
and  that  will  be  the  time  when  conver- 
sions can  be  effectually  made. 

Sir  Edward  Braddox. — The  Federal 
Government  need  not  give  the  stock- 
holders any  advantage. 
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Mr.  FRASER.— The  federal  guarantee 
would  be  an  advantage  to  the  debenture- 
holders  provided  the  loans  had  some  years 
to  mature,  because  the  stock  would  rise  in 
value  in  a  short  time,  the  debenture- 
holders  would  sell  out,  and  of  course  the 
state  would  get  no  benefit  from  the  profit. 
That  is  what  I  wish  to  avoid.  It  would  be 
absurd  to  attempt  to  prevent  the  states 
from  borrowing.  The  states  must  borrow 
and  must  be  allowed  to  do  so.  The  shire 
councils  now  borrow,  and  are  we  going  to 
give  less  power  to  the  states  than  we  give 
to  our  shire  councils  ? 

Sir  George  Turner. — We  could  legis- 
late in  the  state  Parliament  to  prevent 
the  shire  councils  from  borrowing. 

Mr.  FRASER.— You  can? 

Sir  George  Turner. — Of  course. 

Mr.  FRASER.— I  tell  you  that  you 
caunot. 

Mr.  Isaacs. — What  would  prevent  us  ? 

Mr.  FRASER.— The  shires  would  not 
allow  you  to  do  it.  That  may  seem  a 
strange  thing  to  say,  but  it  is  true. 

Sir  George  Turner. — The  ratepayers 
in  the  shires  would  be  very  glad  for  us  to 
exercise  a  strong  control  over  their  bor- 
rowing. 

Mr.  FRASER.— Apparently  the  Parlia- 
ment of  the  state  has  unlimited  power, 
but  it  derives  that  power  from  the  people, 
and  it  cannot,  now  or  at  any  time,  fly  in 
the  face  of  the  people.  It  would  be  absurd 
to  try  and  prevent  the  shires  from  borrow- 
ing. They  are  responsible  for  their  loans, 
especially  when  they  are  made  by  Act 
of  Parliament  to  contribute  to  a  sinking 
fund.  The  shire  councils  borrow  at  the 
present  time,  and  I  say  that  it  would  be 
absurd  to  prevent  the  provincial  Parlia- 
ments from  borrowing.  There  may  be 
very  good  and  valid  reasons  for  doing  so 
in  a  young  country  like  this.  Of  course 
there  is  no  doubt  that  it  would  be  very 
satisfactory  to  the  various  local  Parlia- 
ments for  the  Commonwealth  Parliament 
to  give  them  back  sufficient  to  pay  their 
interest,  but,  as  I  indicated  by  way 
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of  interjection  when  Mr.  Kingston 
was  speaking,  we  have  already  passed 
clauses  in  the  Bill  which  do  not  give 
that  power.  Of  course  I  have  no  doubt 
that  we  can  review  such  decisions,  but  we 
have  already  voted,  and,  so  far  as  my 
judgment  goes,  we  could  not  very  well  go 
back  on  what  we  had  said.  I  only  rise, 
however  to  say  that  any  conversions  of 
the  loans  must  be  made  when  the  deben- 
tures are  about  to  mature,  and  if  this  Con- 
vention deems  or  supposes  that  it  can 
make  huge  conversions  with  regard  to 
loans  that  have  many  years  to  run  before 
they  mature,  they  are  making  an  error. 
To  do  so  would  be  a  very  foolish  thing  in- 
deed, and  would  bring  no  profit  to  either 
the  states  or  the  Commonwealth. 

Mr.  GLYNN  (South  Australia).— I  hope 
sincerely  that  the  committee  will  support 
Sir  George  Turner  in  his  amendment,  and 
I  should  like  to  mention  one  or  two  con- 
siderations which  seem  to  me  to  show  the 
vital  weakness  of  Mr.  McMillan's  scheme. 
The  idea  of  Mr.  Holder  and  those  who  fol- 
low his  train  of  thought  is  that,  by  render- 
ing this  matter  optional,  terms  can  be 
made  with  the  creditors  to  get  a  portion 
of  the  premium,  the  whole  of  which  would 
otherwise  go  into  their  pockets.  Under 
Mr.  McMillan's  proposal  the  position 
would  be  this  :  The  Common  wealth  would 
have  to  bargain  with  the  states  about 
taking  over  their  debts,  and  the  moment 
these  negotiations  were  instituted,  the 
outside  creditor  would  at  once  know  that 
a  particular  state's  debts  would  be  likely 
to  be  taken  over.  The  result  would 
be  that  the  price  of  the  bonds  would  go 
up.  But  even  if  the  negotiations  were 
carried  on  in  secret,  a  Bill  would  have  to 
be  brought  into  Parliament  for  the  pur- 
pose, and  the  moment  the  Bill  was 
brought  in  up  would  go  the  price  of 
bonds. 

Mr.  Fraser. — That  would  only  be  upon 
the  maturity  of  the  debt. 

Mr.  GLYNN. — I  agree  with  Mr.  Fraser's 
position  upon  that  point,  but  it  is  alleged 
that  before  maturity,  if  you  were  about  to 
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give  the  federal  security  instead  of  the 
state's  security,  there  would  be  a  premium 
in  the  market  upon  the  existing  bonds. 
I  am  merely  now  taking  the  position  of 
my  opponents,  who  say  that  no  matter 
what  length  of  time  a  loan  might  have 
before  it  was  about  to  mature,  the  moment 
the  Commonwealth  took  over  the  debts  the 
loan  would  be  at  a  premium. 

Mr.  Fraser. — Would  my  honorable 
friend  allow  me  to  explain  ?  That  would 
only  occur  if  yon  propose  to  take  over  a 
debt  years  and  years  before  it  would  mature 
in  the  ordinary  course.  But  if  you  only  pro- 
pose to  take  over  the  debts  as  they  mature, 
there  can  be  no  possible  rise  in  price. 

Mr.  GLYNN.  —  My  honorable  friend 
(Mr.  Fraser)  forgets  that  I  am  not  arguing 
against  what  he  has  stated,  but  against 
what  has  been  stated  by  Mr.  Holder,  and, 
in  order  to  argue  against  that  position, 
I  am  restating  it  so  that  I  may  show 
its  weaknesses.  If  a  premium  were 
likely  to  accrue  from  the  federal  se- 
curity being  better  than  the  state  se- 
curity, then  the  moment  you  applied 
Mr.  McMillan's  provision  you  would  allow 
the  public  to  know  that  the  state  was  about 
to  take  over  a  debt  belonging  to  a  par- 
ticular state,  and  then,  I  say,  the  tendency 
would  be  for  the  price  of  the  loans  to  be 
taken  over  to  rise.  Therefore,  you  could 
not  get,  as  a  consideration  for  the  federal 
security,  the  premium  you  expect,  because 
the  market  would  have  been  forestalled. 

Mr.  Fraser. — The  taking  over  is  not 
compulsory. 

Mr.  GLYNN.— I  know  it  is  not,  but  I 
am  pointing  out  that,  between  the  optional 
method  of  Mr.  McMillan  and  the  optional 
method  proposed  by  the  Bill,  there 
is  a  fatal  weakness  which  operates 
against  Mr.  McMillan's  proposal.  The 
weakness  is  that  under  Mr.  McMillan's 
proposal  you  must  let  the  public  know  at 
once  that  certain  specific  debts  are  to  be 
taken  over,  so  that  the  premium  will  have 
been  forestalled  by  the  action  of  the  bond- 
holders or  the  rise  in  anticipation.  Under 
the    Bill,    as    it    now    stands,    however, 


suppose  it  were  intended  to  take  over 
debts  to  the  extent  of  £40,000,000  out 
of  £140,000,000,  you  would  not  specify 
what  particular  bonds  were  to  be  taken 
over.  You  would  say  to  the  bond-holders 
that  tenders  would  be  received  for  the 
taking  over  of  so  much  stock  by  the  Com- 
monwealth, and  the  bond-holders  wishing  to 
convert  would  offer  a  premium ;  and  the 
biggest  premiums  would  be  accepted. 

Mr.  Higgins. — Would  the  Common- 
wealth ever  act  under  Mr.  McMillan's  pro- 
posal except  under  pressure  from  the  states? 
And  is  not  that  a  signal  of  weakness  ? 

Mr.  GLYNN.— I  say  that  under  the  Bill, 
as  it  stands,  the  stock  you  are  going  to 
take  over  will  not  be  specified,  but  the 
Commonwealth  would  call  for  tenders  as 
to  which  stock  should  be  converted,  and 
would  thus  secure  the  premium  if  one  exists; 
so  that  there  is  absolutely  no  choice  as  to 
the  financial  reasonableness  between  the 
Bill  as  it  stands  and  Mr.  McMillan's  pro- 
posal, which  is  a  most  retrograde  step. 
And  I  would  point  out,  in  favour  of  the 
compulsory  taking  over  of  debts,  that  at  the 
beginning  of  the  Commonwealth  Parlia- 
ment there  will,  in  all  probability,  not  be 
much  difference,  if  any,  between  the 
position  of  the  Commonwealth  bonds  in 
the  London  market  and  the  position  of 
state  bonds.  For  instance,  I  find  that 
Canadian  3  \  per  cent,  stock,  payable  in 
1934,  was  on  the  1st  Jannury,  1898,  ac- 
cording to  the  Economist,  at  £108  10s. 

Mr.  Fraser. — What  rate  of  interest  ? 

Mr.  GLYNN. — 3  \  per  cent,  stock,  pay- 
able in  1934.  Now,  take  for  the  purpose 
of  comparison  a  South  Australian  stock — 
3 J  per  cent.,  payable  in  1939.  That 
stock  was  at  £109  lis.,  as  against  the 
Canadian  stock  at  £108  10s.,  on  the  1st 
January,  1898.  So  that  the  difference  in 
five  years  is  covered  by  the  21s.  additional 
price  for  South  Australian  stock.  I  might 
also  say  that  Tasmanian  3^  per  cent,  stock, 
payable  in  1920-40,  was  at  £109  lis.,  as 
against  the  Canadiau  stock  mentioned 
at  £108  10s.  on  the  same  date.  The 
same  thing  is  observable  throughout  the 
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whole  scale  of  the  colonial  stocks.  So 
that  honorable  members  who  think  that 
the  premiums  will  be  realized  are  imagin- 
ing that  something  will  take  place  which  the 
existing  comparison  between  the  Canadian 
and  our  own  Australian  stocks  show  will 
probably  not  be  realized,  at  any  rate  at 
the  beginning  of  federation. 

Mr.  Higgins. — Do  you  mean  to  say  that, 
if  the  creditors  in  England  knew  that 
Tasmanian  bonds  were  being  backed  up 
by  the  Commonwealth,  those  bonds  would 
not  sell  for  a  higher  price  1 

Mr.  GLYNN.— " Backed  up"  by  the 
Commonwealth?      That   is   not   the  pro- 


Mr.  Higgins. — The  bond-holder  will 
know  that  the  Federation  has  promised 
to  pay  these  bonds. 

Mr.  GLYNN. — The  honorable  member 
means  that  you  will  have  two  persons  pro-, 
mising  to  pay  instead  of  one  ?  But  that  is 
not  the  position.  The  position  is  not 
that  the  bond-holder  will  have  two  securi- 
ties, but  that  one  security  will  be  divided 
into  two.  I  would  also  point  out  that 
you  are  bringing  sources  of  revenue  to 
the  Commonwealth  which  will  rather  have 
the  effect  of  detracting  from  the  value  of 
the  stocks  in  the  London  market.  The 
probability  is  that  our  stocks  will  go  back, 
because  you  have  taken  from  the  states 
the  control  of  the  Customs  revenue  which 
they  formerly  possessed,  so  that  the  states 
will  not  be  in  as  good  a  position  to  pay  as 
they  were  in  before. 

Sir  George  Turner.  —  Going  back 
would  not  injure  us  except  that  we  should 
get  worse  terms  when  we  went  to  borrow 
more  money. 

Mr.  GLYNN.— That  is  the  real  position. 
I  am  answering  the  objection  to  Sir  George 
Turner's  proposal,  but  I  do  not  believe  in 
that  objection  for  a  moment.  The  posi- 
tion of  Sir  George  Turner  is  the  correct  one, 
and  I  hope  that  the  committee  will  not 
consent  to  Mr.  McMillan's  amendment, 
because  it  is,  in  my  opinion,  the  most 
retrograde  step  in  financing  which  I  have 
Been  proposed  to  this  committee. 
[Mr.  Glynn. 


Mr.  ISAACS  (Victoria).— This  question 
must,  I  think,  convince  us  as  being  one  of 
which  we  are  only  at  the  threshold.  I 
feel  confident  that  it  will  be  very  difficult 
for  us,  with  our  conflicting  views,  and  with 
the,  to  a  large  extent,  meagre  information 
we  have,  regarded  from  the  point  of  view  of 
reliability,  to  arrive  at  a  settlement  that  can 
be  accepted  readily  by  any  of  the  colonies. 
Now,  I  quite  approve  of  proceeding  with 
this  work  as  far  as  we  fairly  can,  but  we 
must  remember  that  there  is  considerable 
doubt  and  danger  in  finally  closing  the 
discussion  upon  the  financial  question, 
considering  that  we  have  staring  us  in  the 
face  the  necessity  of  leaving  the  Bill  for 
acceptance  or  rejection  by  the  various 
colonies. 

If  it  were  done,  when  'tis  done  then  'twere 
well 

It  were  done  quickly. 

But  we  know  there  is  considerable  danger 
in  the  undertaking,  and  we  may  find  the 
matter  done  in  a  way  we  do  not  wish.  I 
join  with  my  right  honorable  friend  and 
colleague  (Sir  George  Turner)  in  thinking 
that  the  proposal  of  Mr.  McMillan  is  not 
at  all  acceptable.  It  is  not  acceptable, 
because  it  offers  us  no  solution  whatever 
of  the  financial  question  in  any  aspect, 
and  it  is  not  only  open  to  that  objection, 
but  also  to  another  one,  which  is  that  it 
leaves  another  opening  for  more  struggles 
for  the  surplus.  It  is  open  to  the  ob- 
jection also — to  which  the  Bill  would 
have  been  open  if  the  proposed  amend- 
ments from  Tasmania  were  accepted,  in 
which  it  was  sought  to  be  provided  that 
financial  aid  might  be  given  by  the  Com- 
monwealth— that  it  might  be  an  indirect 
means  of  allowing  a  state  to  go  to  the 
Commonwealth  and  ask  for  financial 
aid  by  means  of  taking  over  some  of 
its  debts,  without  regard  to  any  of 
the  other  colonies  whatever.  And,  as 
Mr.  Kingston  said,  it  is  a  mode  of  access 
to  the  federal  purse  that  cannot  be  too 
jealously  guarded  and  provided  against. 
I  think,  therefore,  that  there  ought  to  be 
some  such  provision  as  Sir  George  Turner 


Commonwealth  of 


[28  Feb.,  1898.] 


Australia  Bill, 


1591 


suggests,  to  compel  the  Commonwealth  to 
take  over  the  debts  as  they  exist  at  the 
time  of  the  establishment  of  the  Union 
■without  any  terms.  I  agree  with  my  hon- 
orable friend  (Mr.  Fraser)  that  if  it  was 
suggested  that  the  Commonwealth  might, 
of  its  own  volition,  impose  terms  in  any 
state  without  the  state  having  anything 
to  say  in  the  matter,  that  would  be  very 
unjust. 

Mr.  Fraser. — Will  the  state  have  any 
voice  in  the  matter  1 

Mr.  ISAACS.— The  Commonwealth  will 
have  no  power  to  impose  any  terms  upon 
the  state.  All  that  would  happen  under 
the  proposal,  which  is  rather  bare  at  pre- 
sent, is  that  the  Commonwealth  would 
come  in  and  pay  the  debts  of  the  state. 
That  is  no  hardship  to  the  state.  Cer- 
tainly the  state  would  have  to  indemnify 
the  Commonwealth,  and  it  would  be  in  no 
worse  position  than  if  the  Commonwealth 
did  not  pay  the  debts  at  all.  I  cannot 
go  with  Sir  George  Turner  when  he 
says  that  it  follows  as  a  corollary  that 
there  should  be  no  more  state  borrow- 
ing. That  is  unnecessary,  and  it  would, 
I  think,  be  equivalent  to  saying  that 
no  state  undertaking  of  any  kind  should 
be  embarked  upon  unless  the  Com- 
monwealth found  the  money  for  it.  That 
would  mean  closing  up  the  states  alto- 
gether, and  it  would  show  that  we  had 
gone  a  very  clumsy  way  about  unification. 
We  are  committing  to  the  Commonwealth 
only  certain  powers  and  jurisdictions,  and 
providing  the  money  to  carry  out  those 
powers,  and  we  are  leaving  to  the  states 
everything  connected  with  their  internal 
development.  We  must  not  take  away 
from  the  states  the  money  required  to 
carry  on  that  internal  development. 
What  was  done  in  Canada  has  been 
briefly  referred  to  by  my  right  honor- 
able friend  (Mr.  Kingston),  but  he  did  not 
go  quite  far  enough.  It  is  true  it  is 
provided  in  the  Canadian  Act,  section  104, 
that  the  annual  interest  of  the  public 
debts  of  the  several  provinces  of  Canada, 
Nova  Scotia,  and  New  Brunswick  at  the 


union  shall  form  the  second  charge  on  the 
consolidated  revenue  of  Canada.  That  is 
to  say,  it  is  second  to  the  charge  for 
collecting. 

Mr.  Kingston — Expenses  ? 

Mr.  ISAACS.— Yes. 

Mr.  Higgins. — Is  that  interest  only? 

Mr.  ISAACS.— Yes.  But  in  section  111 
it  is  distinctly  provided  that  Canada  shall 
be  liable  for  the  debts  and  liabilities  of 
each  province  existing  at  the  union.  That 
is  the  principle,  and  it  does  not  rest 
there. 

Mr.  Holder. — Is  that  what  you  wish 
us  to  do  ? 

Mr.  ISAACS.— Yes  j  I  think  that  the 
Commonwealth  should  be  liable  for  the 
debts  of  the  states  as  existing  at  the 
union.  Then,  to  show  that  it  is  not 
necessary  that  the  states  should  cease  to 
borrow  on  their  own  responsibility,  sub- 
section (3)  of  section  92  provides  that  the 
provinces  shall  have  the  power  of  borrow- 
ing money  on  the  sole  credit  of  the 
provinces.  When  Canada  took  over  the 
debts  and  liabilities  of  the  states  it  did 
not  rest  content  with  that  bare  statement. 
A  careful  calculation  was  evidently  made. 
This  appears  from  sections  112,  113,  114, 
115,  and  116  of  the  Canadian  Act,  where- 
by a  standard  of  the  various  debts  of  the 
provinces  was  arrived  at,  and  they  were 
gauged  by  that  standard. 

Mr.  Higgins. — That  is  what  Mr.  Glynn 
proposed. 

Mr.  ISAACS. — Yes,  something  of  the 
kind.  Section  112  of  the  Canadian  Act 
provides  that  Ontario  and  Quebec  con- 
jointly shall  be  liable  to  Canada  for  the 
amount,  if  any,  by  which  the  public  debts 
of  the  provinces  exceed,  at  the  union, 
62,500,000  dollars,  and  shall  be  charged 
with  interest  at  the  rate  of  5  per  centum 
per  annum  thereon.  Section  113  has 
reference  to  some  assets  of  Ontario  and 
Quebec.  Section  114  provides  that  Nova 
Scotia  shall  be  liable  to  Canada  for  the 
amount,  if  any,  by  which  its  public  debt 
exceeds  at  the  union  8,000,000  dollars,  and 
shall  be  charged  with  interest  at  the  rate 
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of  5  per  centum  per  annum  thereon.  Sec- 
tion 115  provides  that  New  Brunswick 
shall  be  liable  to  Canada  for  the  amount, 
if  any,  by  which  its  public  debt  exceeds 
at  the  union  7,000,000  dollars,  and  shall 
be  charged  with  interest  at  the  rate  of 
5  per  centum  per  annum  thereon.  Then 
section  116  makes  &  per  contra  provision. 
It  is  that  in  case  the  public  debt  of  Nova 
Scotia  and  New  Brunswick  do  not  at  the 
union  amount  to  8,000,000  and  7,000,000 
dollars  respectively,  they  shall  respectively 
receive,  by  half-yearly  payments  in  advance, 
from  the  Government  of  Canada,  interest 
at  5  per  cent,  per  annum  on  the  difference 
between  the  actual  amounts  of  their  re- 
spective debts  and  such  stipulated  amounts. 
It  is  evident,  therefore,  that  some  careful 
calculation  was  made  and  that  a  basis  was 
agreed  to  on  which  the  Federation  should 
start.  Under  the  Canadian  Act  certain 
facts  are  made  clear.  The  first  is  that 
a  Federation  may  fairly  start  by  tak- 
ing the  responsibility  of  the  existing 
debts,  and  that  it  is  possible  to  make  a 
fair  allowance,  either  for  excess  or  defi- 
ciency above  or  below  the  standard;  and 
the  second  is  that  each  state  may  be  left 
to  borrow  for  its  own  provincial  purposes. 
If  you  make  the  state  indemnify  the 
Federation  then  the  state  is  checked  in  its 
borrowing  by  that  consideration,  because 
the  Commonwealth  may  insist  upon  the 
fulfilment  of  the  indemnity,  and  no  doubt 
would.  There  is  no  chance  of  any  favour 
being  shown  to  the  state. 

Mr.  Glynn. — The  indemnity  should 
only  be  in  relation  to  excesses. 

Mr.  ISAACS. — That  is  a  matter  on 
which  I  do  not  pretend  to  say  anything 
very  definite,  but  these  are  the  broad 
lines  upon  which  Canada  went.  We 
cannot  apply  these  particular  provisions 
to  our  circumstances.  All  that  we  can  do 
is  to  take  the  principles. 

Mr.  Higgins. — Was  there  a  provision 
for  the  division  of  the  surplus  like  our 
provision  1 

Mr.  ISAACS.— No;  in  the  Canadian  Act 

that  -question  was  dealt  with  in  section 

[Mr. 


118,  which  provides  that  the  following 
sum  shall  be  paid  to  the  several  pro- 
vinces in  support  of  their  Governments  and 
Legislatures: — Ontario,  80,000  dollars; 
Quebec,  70,000  dollars  ;  Nova  Scotia, 
60,000  dollars ;  New  Brunswick,  50,000 
dollars;  in  all,  260,000  dollars.  The  sec- 
tion also  sets  out  that  an  annual  grant  in 
aid  shall  be  made  to  each  province,  and  then 
it  goes  on  to  say  what  that  grant  shall  be 
based  on.  In  Canada  this  system  has  not 
been  found  to  work  satisfactorily.  Efforts 
are  continually  being  made  to  obtain  what 
are  technically  known  in  Canada  as 
"better  terms."  We  are  all  aware  of  the 
fact  that  a  few  years  ago  a  meeting  was 
held  of  the  Premiers,  and  certain  re- 
sponsible Ministers  of  the  various  pro- 
vinces, at  which  strong  complaint  was 
made  of  the  treatment  of  the  states. 
The  position  of  the  whole  Federation 
seemed  to  be  very  risky  at  that  time. 
If  we  are  to  preserve  the  Federation, 
and  not  to  expose  the  states  to  annihila- 
tion, and  that  is  what  complete  control 
of  the  revenue  might  lead  to,  we  ought  to 
be  very  careful  to  do  what  I  sought  to  do 
in  some  way  the  other  evening.  I  should 
have  been  very  glad  if  on  that  occasion 
Mr.  Kingston  had  made  the  speech  he 
has  delivered  to-day.  I  should  have  been 
very  glad  to  have  heard  him  or  any  other 
honorable  member  put  in  those  extremely 
forcible  terms  the  absolute  necessity,  if 
the  consent  of  the  states  is  to  be  obtained 
to  a  Commonwealth  Constitution,  of  the 
states  being  made  in  some  way  secure 
from  annihilation.  It  has  been  pointed 
out  in  the  Victorian  Blue-book  prepared 
by  the  Government  Statist  (Mr.  Fenton) 
that  the  Customs  revenue,  which  now 
amounts  to  £6,000,000  or  £7,000,000  per 
annum,  will  probably  in  a  century's  time 
amount  to  something  like  £70,000,000  per 
annum ;  and  to  ask  the  states  to  enter 
the  Federation  without  any  sort  of  secu- 
rity is  too  much.  We  know  very  well 
that  faith  will  move  mountains,  but  it 
seems  to  me  that  we  are  making  a  moun- 
tain of  dimensions  that  it  will  take  a  very 
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strong  faith  to  move.      I  would  earnestly 
press  on  the  committee,  not  the  desirability, 
but  the  absolute  necessity,  if  the  consent 
of  the  states  is  to  be  obtained,  of  providing 
some  means  by  which  the  states  and  the 
state  Treasurers  shall  receive  a  guarantee 
that   they  will  not  be  deprived  of  their 
revenues,  and  left  in  a  most  terrible  state 
of  uncertainty    with   regard   to   meeting 
their  liabilities. 

Question — That  the  word  "  may  "  pro- 
posed to  be  struck  out  stand  part  of  the 
clause — put. 

The  committee  divided — 

Ayes      ...  ...  ...       8 

Noes       ...  ...  ...     25 


Majority  for  Sir  George  Turner's 
amendment 


i" 


Barton,  E. 
Brunker,  J.  N. 
Cockburn,  Dr.  J. 
Fraser,  S. 
Higgins,  H.  B. 


Ayes. 

Holder,  F. 
Walker,  J. 


W. 

T. 


A. 


w. 


Teller. 
O'Connor,  R.  E. 
Noes. 

Grant,  C.  H. 
Henry,  J. 
Howe,  J.  H. 
Kingston,  C.  0. 
Lee  Steere,  Sir  J.  G. 
Quick,  Dr.  J. 
Solomon,  V.  L. 
Symon,  J.  H. 
Trenwith,  W.  A. 
Turner,  Sir  G. 
Venn,  H.  W. 

Teller. 
Isaacs,  I.  A. 
Pairs. 

Noes. 
Moore,  VV. 
Abbott,  Sir  J.  P. 

Question  so  resolved  in  the  negative. 

The  amendment  that  the  word  "  shall  " 
be  inserted  was  agreed  to. 

Mr.  HOLDER  (South  Australia).— Tt  is 
evident  that  the  clause  cannot  be  left  as 
it  is,  because  it  reads — "  Parliament  shall 
take  over  all  or  any  part  of  the  debt."  It 
could  therefore  be  complied  with  by  tak- 
ing over  sixpennyworth  of  the  debt  of 
each  state,  and  the  value  of  the  word 
"shall "  would  then  be  exhausted, 
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Sir  George  Turner. — The  clause  will, 
of  course,  have  to  be  remodelled. 

Mr.    Kingston. — The    Finance    C 
mittee  can  remodel  it. 

Mr.  HOLDER. — I  am  a  member  of  the 
Finance  Committee,  and  I  could  not  under- 
take to  remodel  the  clause.  I  do  not  yet 
know  what  the  majority  want.  I  was 
anxious  to  save  time,  but  I  think  it  pos- 
sible that  if  a  few  more  speeches  had  been 
delivered  the  unfortunate  vote  that  has 
been  given  might  have  been  avoided. 
However,  I  must  now  speak  of  what  I 
gathered  to  be  the  purpose  of  those  who 
voted  with  the  majority  just  now.  Even  to 
compel  the  Parliament  of  the  Federation 
to  take  over  the  whole  of  the  debts  would 
not  accomplish  the  chief  object  which  the 
majority  have  in  view — the  settlement  of 
the  honorable  member's  difficulty. 

Sir  GEORGE  TURNER  (Victoria).— 
If  Mr.  Holder  will  allow  me  to  move  a 
further  amendment,  it  may  give  him  a 
basis  for  his  arguments.     I  beg  to  move — 

That  after  the  words  ''Parliament  shall" 
the  following  words  be  inserted: — "be  liable 
for  the  public  debts  of  the-  states  existing  at 
the  establishment  of  the  Commonwealth." 

That  amendment,  of  course,  may  require 
alteration  later  on.  I  am  merely  moving 
it  tentatively  as  an  amendment  on  which 
we  may  base  our  arguments. 

Mr.  Kingston. — Could  not  you  limit  it 
to  the  interest  1 

Sir  GEORGE  TURNER.— I  am  mov- 
ing it  in  the  widest  possible  form  to  facili- 
tate the  discussion  of  the  question.  Hy 
amendment  follows  on  the  lines  of  the 
Canadian  Constitution,  which  also  adds 
"and  liabilities,"  but  I  do  not  like  those 
words,  because  I  do  not  know  exactly 
what  they  mean.  However,  on  my 
amendment  we  can  discuss  the  whole 
question,  and  determine  whether  the 
liability  shall  be  in  respect  of  the  prin- 
cipal and  interest  or  only  of  the  interest. 
My  own  idea  is  that,  if  we  make  it  apply 
to  the  interest  only,  we  shall  go  as  far  as 
we  ought  to  go ;  but,  as  I  have  already 
said,  I  move  it  in  the  larger  form  so  a«  to 
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facilitate  the  full  discussion  of  the  ques- 
tion. 

Mr.  HOLDER  (South  Australia).— When 
the  full  effect  of  Sir  George  Turner's 
amendment  is  seen,  it  will  make  it  quite 
certain  that  the  Convention  cannot  pass 
it.  It  declares  that  the  Commonwealth 
shall  be  liable  for  the  public  debts  of  the 
states  existing  at  the  establishment  of 
federation,  which  must  be  twelve  months 
hence.  Now,  if,  in  the  meantime,  any  state 
pleased,  on  the  faith  of  the  Commonwealth 
iDeing  established,  it  might  involve  itself 
in  a  very  large  debt,  and  no  matter  if  it 
were  beyond  the  state's  own  capacity  to 
pay  that  debt,  the  Commonwealth  would 
be  liable  for  it. 

Mr.  Higgins. — What  was  the  interval 
in  Canada  between  the  passing  of  the  Act 
and  the  time  of  the  union? 

Mr.  HOLDER. — I  cannot  say  on  the 
spur  of  the  moment,  but  my  argument 
holds  good  in  the  present  case.  I  must 
apologize  for  repeating  what  I  said  in 
Sydney.  I  took  it  for  granted  that  the 
arguments  I  there  used  would  be  fresh  in 
the  minds  of  honorable  members,  and 
that  I  need  not  repeat  them ;  however,  I 
now  find  it  is  necessary  to  do  so.  The 
insertion  of  the  words  suggested  by  Sir 
George  Turner  would  make  the  federal 
authority  liable  for  the  principal  and 
interest  of  the  public  debts  of  the  various 
states,  and  that  would  put  the  best 
security  which  Australia  had  to  offer,  not 
only  at  the  back  of  the  best  she  now 
offers  in  the  London  market,  but  at  the 
back  of  the  worst.  Some  of  the  Austra- 
lian stocks  are  a  good  deal  higher  than 
others. 

Sir  George  Turner. — There  are  not 
very  many  points  between  them,  if  you 
take  into  consideration  the  currency  of  the 
loans. 

Mr.  HOLDER.— Taking  into  considera- 
tion the  currency  of  the  loans,  and  every- 
thing else,  there  is  a  difference  between 
the  3  per  cents,  of  one  colony  and  another, 
:e  the  circumstances  are  practically 
}rge  Turner. 


equal,  of  5 J  per  cent,  to-day,  according  to 
the  latest  figures  I  have  any  knowledge  of. 

Sir  George  Turner. — There  is  very 
little  difference  on  the  3J  per  cents. 

Mr.  HOLDER.— Well,  I  am  not  dis- 
cussing the  3^  per  cents.,  I  am  speaking 
of  the  3  per  cents.,  which  are  most  like 
the  probable  stock  of  the  Commonwealth, 
and  I  am  saying  that  the  difference  in 
those  3  per  cents,  between  one  colony  and 
another  is  5  \  per  cent. 

Mr.  Higgins. — Is  there  a  difference  of 
5  J  per  cent,  where  the  term  is  the  same  % 

Mr.  HOLDER. — Where  the  terms  are 
not  materially  unlike,  there  is  a  difference 
of  b\  per  cent.  The  moment  we  con- 
solidate the  debts  of  the  colonies 
and  issue  a  unified  stock  we  shall,  of 
course,  raise  the  general  level  of  all. 
If  the  3  per  cent,  stocks  of  the  several 
colonies  average  about  par  to-day,  I  take 
it  that  the  3  per  cent,  stock  of  the  Com- 
monwealth would  stand  at  not  less  than 
104  per  cent.  I  will  take  those  figures  to 
argue  on.  Now,  what  are  we  really  going 
to  do  if  we  carry  this  proposal  ?  By  one 
stroke  of  the  pen  in  this  Constitution,  if 
we  carry  so  unfortunate  a  proposal,  we 
shall  make  a  present  to  the  bond- 
holders who  hold  stock  in  the  London 
market  now  worth  96  per  cent,  of 
the  difference  between  that  and  par,  and 
taking  the  colonies'  3  per  cent,  stocks, 
which  now  stand  at  101  J,  we  shall  be 
giving  them  the  difference  between  that 
and  104.  Now,  are  we  going  to  do  that? 
Have  we  so  many  millions  of  money  that 
we  can  afford  to  scatter  them  far  and  wide 
among  the  people  who  hold  Australian 
stocks  to-day  ?  I  believe  that  the  Common- 
wealth 3  percent,  stock  will  be  worth  104, 
and  is  the  Convention  prepared  to  throw 
away  the  millions  of  money  the  difference 
represents  by  a  stroke  of  the  pen  or  of  the 
printing  press  in  this  Constitution  ?  I  hope 
and  believe  that  the  Convention  will  not 
do  anything  of  the  kind.  The  next  difficulty 
which  it  is  proposed  by  this  suggestion  to 
overcome  is  the  difficulty  connected  with 
the  surplus — the  financial  difficulty.   Now, 
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I  take  it  that  there  are  two  alternatives 
before  us.  First,  it  is  proposed  in  the 
amendment  that  we  shall  lay  on  the 
federal  authority  the  whole  responsibility 
for  the  principal  and  interest  of  these 
Australian  debts.  What  will  be  the  result, 
if  we  adopt  the  amendment  ?  In  New  South 
"Wales  they  have  a  Customs  and  Excise 
revenue  of  £2,219,402.  I  am  taking  the 
latest  figures  available,  and  the  amount  I 
have  mentioned  is  the  average  for  the  three 
years  1893-4-5.  In  the  same  colony  they 
have  a  debt  obligation  of  £2,158,170.  So 
that  there  is  not  much  of  a  difference  there. 
In  Victoria,  the  average  Customs  revenue 
for  the  same  period  was  £1,871,000,  and 
the  debt  obligation,  £1,840,000.  Now, 
eoming  to  the  next  case,  that  of  South 
Australia,  I  may  say  that  I  should  be  very 
glad — if  I  had  only  an  eye  for  South  Aus- 
tralia, and  not  for  the  scheme  as  a  whole 
• — to  adopt  this  proposal,  for  whereas  the 
revenue  of  South  Australia  from  Customs 
and  Excise  was  £525,000,  its  debt  obliga- 
tion was  £931,573,  so  that,  if  this  prin- 
ciple is  adopted,  the  Federation  will  be 
making  a  present  to  South  Australia  of 
£400,000  a  year. 

Mr.  Gordon.  —  The  state  would  be 
liable  for  the  debt. 

Mr.  Deakin. — In  each  case  the  balance 
would  have  to  be  struck. 

Mr.  HOLDER.— I  will  discuss  that  too, 
but  I  am  not  going  to  refrain  from  put- 
ting all  the  facts  and  points  before  the 
Convention,  and  I  am  bound  to  put  the 
point  I  have  just  referred  to.  It  has  been 
suggested  that  the  debts  and  annual 
charges  on  those  debts  shall  be  taken  and 
placed  against  the  Customs  and  Excise 
revenue.  But  if  that  is  done,  I  have 
pointed  out  what  will  be  the  result  in  the 
case  of  three  colonies.  While,  in  the  case 
of  some  of  the  colonies,  the  proposers  of 
that  course  are  not  far  astray,  as  a  matter 
of  figures,  in  the  case  of  South  Australia, 
its  adoption  would  make  to  that  colony 
a  present  of  £400,000  a  year,  which  has 
to  come  out  of  somebody  else's  pocket,  and 
the  particular  pocket  out  of  which  it  has 


to  come  is  the  pocket  of  Western  Aus- 
tralia. 

Sir  John  Forrest. — I  will  vote  with 
you  at  once. 

Mr.  HOLDER.— I  knew  that  the  right 
honorable  gentleman  would  vote  with  me 
as  soon  as  he  understood  the  matter.  The 
revenue  from  Western  Australian  customs 
and  excise  duties  for  last  year  was 
£1,100,000. 

Sir  John  Forrest. — We  have  no  excise 
duties  in  Western  Australia. 

Mr.  HOLDER.— Well,  the  Customs  re- 
venue of  Western  Australia  last  year  w  us 
£1,100,000.  It  will  be  observed  that  I 
have  departed  from  the  taking  of  the  three 
years'  average  in  the  case  of  Western  Aus- 
tralia, and  that  is  necessary,  because  only 
the  latest  figures  will  serve  the  end  we 
have  in  view. 

Mr.  Isaacs. — Does  not  Mr.  Deakin's 
amendment  alter  the  position  1 

Mr.  HOLDER.— I  will  come  to  that 
presently.  I  am  only  pointing  out  these 
facts,  lest,  by  some  extraordinary  com- 
bination, this  amendment  might  be  carried, 
as  I  can  conceive  anything  might  be  carried 
after  the  last  vote.  Now,  whilst  the  Cus- 
toms revenue  of  Western  Australia  last 
year  was  £1,100,000,  its  debt  obligation 
was  only  £179,000,  so  that  Western  Aus- 
tralia would  be  paying  the  piper  for  the 
rest  of  us  to  the  tune  of  many  hundreds 
of  thousands  of  pounds  a  year. 

Sir  John  Forrest. — That  won't  do  at 
all  for  Western  Australia. 

Mr  HOLDER.— I  knew  that  Sir  John 
Forrest  would  say  that,  even  if  some  of 
the  other  representatives  did  not.  The 
effect  of  adopting  the  proposal  that  has 
been  made  would  be  that,  while  the  totals 
correspond  about  accurately,  the  details 
making  up  those  totals  utterly  fail  to 
correspond,  and  federation  on  those  lines 
would  be  such  a  partnership  as  we  might 
imagine,  if  our  imaginations  were  wild 
enough  to  conceive  of  such  a  thing,  between 
two  men  in  the  street,  one  of  whom  had 
£1,000  in  his  pocket  and  the  other  a  debt 
obligation  of  £1,000   hanging  round  his 
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neck.  Of  course,  the  two  amounts  ex- 
actly balance  in  the  total,  and  in  the  total 
it  is  all  right;  but  when  you  come  to 
analyze  the  details  it  is  altogether  wrong. 
And  yet  that  is  the  kind  of  federation  that 
people  suggest  who  want  us  to  set  Customs 
and  Excise  revenue  against  the  debts  and 
the  interest  due  by  all  the  states,  and  they 
suggest  that  simply  because  the  totals 
agree  without  regard  to  the  details. 

Sir  George  Turner. — I  did  not  pro- 
pose to  do  that. 

Mr.  HOLDER.— Well,  that  has  been 
proposed  in  this  Convention  and  outside  of 
it,  and  therefore  I  felt  bound  to  answer  the 
position  as  I  have  answered  it.  With  what 
Sir  George  Turner  expressly  proposes,  I 
shall  deal  when  we  come  back  after  lunch. 

[The  Chairman  left  the  chair  at  one 
o'clock  'p.m.  The  committee  resumed  at 
five  minutes  past  two  o'clock  p.m.] 

Mr.  HOLDER.— I  was  putting  to  the 
committee,  when  it  rose,  one  of  three 
points  of  view  from  which,  according  to 
the  different  methods  of  agreement  or 
arrangement,  this  question  of  setting  the 
Customs  revenue  against  the  debts  of  the 
states  might  be  disposed  of.  It  appeared 
that  the  particular  plan  I  was  criticising 
first  was  not  that  which  was  in  the  minds 
of  honorable  members,  and  I  therefore  come 
to  the  second,  which  may  prove  to  be  that 
of  which  they  were  speaking.  The  second 
is  :  That  there  shall  be  a  setting  aside  of  the 
debts — I  put  it  that  way  shortly,  for  the 
annual  charge  of  those  debts — against  the 
annual  Customs  and  Excise. 

Mr.  Deakin.— That  is  in  the  wording 
of  this  clause. 

Mr.  HOLDER. — I  am  not  saying  one 
word  which  I  can  avoid  saying — I  am 
not  overlooking  that  it  is  in  the  clause. 

Mr.  Deakin. — That  is  quite  correct ; 
but  what  you  are  going  to  discuss  is 
naturally  in  the  minds  of  honorable  mem- 
bers because  it  is  in  this  clause. 

Mr.  HOLDER. — I  am  going  to  show 
that  honorable  members  have  not  thought 
it  out  properly,  otherwise  they  would 
{Mr.  Holder. 


see  that  there  are  two  different  plans 
floating  in  their  minds.  The  two  plans 
are  these  :  One  keeping  an  account  be- 
tween the  states  and  the  Commonwealth, 
under  wrhich  account  every  state  shall  be 
under  an  obligation  to  make  up  to  the 
federal  authority  anything  which  its 
revenue  may  fall  short  of  the  annual  in- 
terest charge,  and  under  which  account 
system  the  federal  authority  shall  make 
good  to  any  state  by  returning  in  cash 
any  amount  of  its  revenue  in  excess  of  the 
annual  interest  charge.  The  amount  to  be 
made  good  by  a  state,  or  to  be  returned  by 
the  Commonwealth  Parliament,  will  be  an 
uncertain  amount — being  the  sum  which, 
from  time  to  time,  under  the  fluctuations 
of  revenue  or  the  annual  interest  charge, 
may  be  the  balance  for  or  against  the  state. 
That  is  one  plan.  The  other  plan,  to  which 
I  shall  come  a  little  later,  is:  That  instead  of 
keeping  an  account  and  making  a  calcu- 
lation, which  shall  fluctuate  from  year  to 
year  and  be  an  uncertain  amount,  that  we 
should  first  set  out  in  this  Constitution  a 
fixed  sum  which  shall,  without  any  varia- 
tion, no  matter  how  circumstances  may 
change 

Sir  George  Turner. — This  is  a  very 
important  question,  and  I  think  if  we 
are  to  fairly  understand  the  objections 
of  my  honorable  friend,  honorable  mem- 
bers and  the  Treasurers  ought  to  be  pre- 
sent. I  therefore  call  attention  to  the 
fact  that  there  is  not  a  quorum  of  mem- 
bers present. 

A  quorum  having  been  formed, 

Mr.  HOLDER  resumed. — If  we  adopt 
the  former  of  these  two  plans  and  provide 
for  an  account  being  kept  of  the  fluctuat- 
ing balance  by  which  we  shall  determine 
the  amount  to  be  paid  to  or  by  the  states, 
from  year  to  year,  I  wrant  to  put  as  clearly 
as  I  can  to  Sir  George  Turner  the  fact 
that  his  proposal  to  overcome  the  financial 
difficulty  will  be  entirely  defeated . 

Sir  George  Turner. — I  do  not  say  it 
would  overcome  the  difficulty.  The  only 
hope  I  have  from  it  is  to  preventthe  Federal 
Treasurer  from  being  too  extravagant. 
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Mr.  HOLDER.— I  want  to  show  that  it 
will  not  even  do  that.  I  am  as  conscious 
of  the  difficulty  of  which  the  honorable 
member  is  thinking  as  he  can  be.  I  know 
the  danger  connected  with  intrusting  any 
Treasurer  with  a  surplus,  and  the  danger 
of  leading  him  into  extravagance,  If  I 
could  see  any  way,  through  the  debts  or 
any  other  method,  of  preventing  him  from 
having  a  large  unappropriated  surplus,  I 
would  adopt  every  means  to  attain  that 
object,  but  I  do  not  think  that  can  be 
attained  by  this  proposal,  because,  as  soon 
as  you  provide  that  the  fluctuating 
difference  shall  be  paid  to  or  b}T  the  state, 
you  find  yourself  in  this  position :  Then 
the  Treasurer  can  expend  as  much 
as  he  likes,  and  he  may  spend  almost 
nothing,  or  he  may  spend  the  whole ;  he 
simply  has  to  make  a  larger  or  smaller 
levy  upon  the  state  account,  according  to 
the  circumstances. 

Sir  George  Turner. — That  is  where 
the  difficulty  is. 

Mr.  HOLDER.— Therefore  the  proposal 
made  by  the  honorable  member  is  no 
protection. 

Mr.  Isaacs. — The  people  will  not  be 
taxed  more  than  a  certain  amount.  It 
affects  the  destination  of  the  money. 

Mr.  HOLDER. — I  wish  I  could  grasp 
the  whole  meaning  of  that  interjection. 

Sir  George  Turner. — It  is  simply  this, 
that  the  Federal  Treasurer  will  be  very 
careful  about  having  to  make  up  too 
large  an  amount,  knowing  that  the  whole 
question  will  have  to  be  fought  out  in  the 
states  Parliaments.  Therefore,  this  proposal 
will  be  of  some  little  assistance,  although 
it  does  not  go  as  far  as  I  should  like  to. 

Mr.  HOLDER.— If  the  revenue  of  a 
state  is  £100,000  less  than  the  Treasurer 
will  require,  the  question  will  not  then  be 
whether  the  state  shall  pay  £100,000. 
It  is  to  be  a  debt  to  the  Commonwealth, 
and  it  is  to  be  paid  without  a  vote  of  the 
local  Parliament.  Therefore,  I  do  not  see 
that  the  strength  of  the  position  is  any 
greater  whether  the  payment  of  £100,000 
is  to  be  made  by  the  state,   or  a  return 


of  £100,000  is  to  be  made  from  the  sur 
plus.     I  wish  I  could  see  it. 

Sir  George  Turner. — I  cannot  get  the 
other,  and  therefore  I  shall  be  glad  to  get 
this. 

Mr.  HOLDER.-— This  is  a  very  im- 
portant matter,  and  it  ought  to  be  pos- 
sible for  us  to  understand  each  other. 
Either  I  ought  to  be  able  to  convince 
the  honorable  member  or  he  ought  to 
be  able  to  convince  me.  I  should  like  to 
put  it  again.  One  of  us  must  be  right, 
and  the  other  wrong.  Is  the  state  in 
any  conceivably  better  position  when  it 
is  resisting  a  charge  made  upon  it  by 
the  federal  authority  for  £100,000  a  year, 
which  is  due  to  the  federal  authority,  than 
it  would  be  in  if  it  were  insisting  that  the 
federal  authority  had  to  return  £100,000 
from  the  surplus?  I  cannot  see  that  there 
is  the  slightest  difference  between  the  two. 
If  the  honorable  member  can  see  that  there 
is  any  difference  I  should  like  him  to  let  us 
know  wrhat  it  is.  If  there  is  any  difference 
then  what  the  honorable  member  proposes 
might  be  a  safeguard  to  the  state,  but  if 
there  is  no  difference  at  all  his  provision 
is  no  safeguard. 

Sir  George  Turner. — Except  in  this 
way  that  the  Treasurer  will  be  very  loath 
to  spend  his  £100,000  when  he  knows  that 
he  will  have  to  get  it  from  the  state. 

Mr.  Higgins. — He  will  be  more  afraid 
of  the  people  to  be  taxed. 

Mr.  HOLDER.— We  will  take  the  case 
of  a  colony  whose  returnable  surplus  under 
ordinary  conditions  would  be  £500,000. 
The  question  is  should  the  Commonwealth 
Treasurer  return  £500,000  a  year  to  that 
state,  or  should  he  spend  £100,000  more 
than  that  amount,  and  require  the  state 
to  return  £100,000  to  the  Commonwealth  ? 
I  really  fail  to  see  how  much  stronger  a 
state  would  be  in  insisting  upon  its  not 
having  to  pay  £100,000  than  in  insisting 
upon  its  receiving  £100,000  more  than  it 
would  receive  under  other  circumstances. 

Mr.  Douglas. — The  state  will  be  repre- 
sented in  the  Commonwealth  Parliament, 
and  will  be  able  to  defend  itself.     Surely 
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it  will  take  care  that  it  is  not  over- 
charged. 

Mr.  HOLDER.— I  think  it  would  be  as 
well  able  to  take  care  that  it  got  back  its 
full  surplus. 

Mr.  Isaacs. — That  assumes  a  limit  to 
the  expenditure.  You  are  going  in  a 
circle. 

Mr.  HOLDER.— The  honorable  and 
learned  member  seems  to  me  to  be 
arguing  in  a  circle. 

Mr.  Isaacs. — If  the  Treasurer  knew  that 
he  had  certain  payments  out  to  make,  he 
would  be  very  careful  of  his  revenue  to 
that  extent. 

Mr.  HOLDER.— And  if  he  had  to  make 
certain  payments  out  he  would  be  careful 
of  his  surplus. 

Mr.  Isaacs. — One  set  of  payments  he 
could  regulate,  the  other  he  could  not. 

Mr.  HOLDER.— No.  He  could  not 
regulate  a  payment  to  the  Commonwealth 
Treasurer  unless  it  was  subject  to  the 
state  legislation,  which,  I  think,  is  incon- 
ceivable. If  a  debt  is  due  to  the  Common- 
wealth, it  must  be  beyond  the  control  of 
the  state  Legislature. 

Mr.  Isaacs. — I  was  referring  to  the 
Commonwealth  Treasurer,  not  to  the 
state  Treasurer.  The  Commonwealth 
Treasurer  will  get  the  Customs  and  Ex- 
cise revenue  of  all  the  states,  and  if  he 
knows  that  he  has  certain  liabilities  to 
meet — say,  the  interest  on  the  public 
debts  of  the  states — to  that  extent  he  will 
regard  his  revenue  as  appropriated,  and 
will  be  careful  of  his  other  expenditure. 

Mr.  HOLDER. — It  is  not  appropriated 
at  all  if  the  account  between  the  state 
and  the  federal  authority  is  a  fluctuating 
amount;  it  is  appropriated  only  under  the 
condition  that  there  is  a  fixed  charge. 

Mr.  Isaacs. — I  was  speaking  of  it  in 
that  sense. 

Mr.  HOLDER.— Well,  I  shall  deal  with 
that  later  on.  What  I  am  discussing 
now  does  not  concern  a  fixed  charge,  but 
a  fluctuating  amount.  If  the  account 
between  the  federal  authority  and  the 
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state  be  a  fluctuating  charge,  to  depend 
upon  the  necessities  of  the  Federal  Trea- 
surer and  upon  the  contributions  of  the 
state,  there  is  no  greater  obligation  laid 
upon  the  federal  authority  to  return  any- 
thing to  the  state  than  there  would  be 
under  the  provisions  of  the  Bill  as  it 
stands.  I  will  put  the  position  again  in 
another  way.  The  Federal  Treasurer  will 
have,  say,  £6,000,000  of  surplus  after 
paying  the  federal  expenditure.  That 
is  rather  more  than  he  will  have,  but 
let  us  take  that  amount  as  roughly 
correct  for  the  purpose  of  illustrating  my 
argument.  Let  us  imagine  that  the  Federal 
Treasurer  has  in  any  one  given  year 
£6,000,000  of  surplus.  What  difference 
can  it  make  to  him  whether  he  tias  to 
return  the  whole  of  that  sum  to  the  vari- 
ous states  in  cash,  or  whether  he  must 
return  it  partly  in  cash  and  partly  in 
interest  payments  1 

Mr.  Isaacs.  —  You  assume  a  fixed 
amount  for  the  federal  expenditure.  It 
may  be  more  extravagant  under  the  one 
system  than  the  other. 

Mr.  HOLDER.— That  does  not  affect 
the  point  in  the  slightest  degree.  If  the 
Treasurer  has  £6,000,000  to  return,  it 
cannot  make  any  difference  to  him  or  be 
any  more  complete  an  appropriation  of 
his  funds  whether  he  has  to  return  that 
amount  partly  in  interest  charges  and  the 
balance  in  cash,  or  whether  he  has  to  re- 
turn it  all  in  cash.  Now,  take  the  case  of 
a  fixed  amount.  What  can  it  matter  to 
the  Federal  Treasurer,  to  "limit  his  ex- 
penditure," whether  he  has  to  return 
£6,000,000  in  the  way  of  surplus  or 
£4,000,000,  when  he  knows  that  whatever 
he  is  short  will  certainly  have  to  be  made 
up  by  the  states?  He  knows  that  if, 
instead  of  leaving  himself  a  free  surplus 
of  £6,000,000,  he  leaves  himself  only 
£5,000,000,  he  has  £1,000,000  more  to 
go  upon  the  states  for.  That  does  not 
embarrass  him  in  the  slightest  degree. 

Mr.  Isaacs. — Will  it  not  embarrass 
him  when  he  has  to  ask  the  people  of  the 
Commonwealth  for  the  money  ? 
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llr.  HOLDER.— The  people  will  have 
to  find  the  money  in  any  case.  Suppose 
that  it  is  conceivable  that  under  the  Bill 
as  it  stands  he  might  diminish  this  surplus, 
the  states  would  have  to  make  up  the 
amount  that  he  was  short.  If,  on  the 
other  hand,  he  diminished  the  amount 
available  for  payment  of  interest,  the  states 
would  also  have  to  make  up  that  amount. 
It  does  not  matter  what  provision  you 
make,  the  states  will  have  to  make  up  the 
amount  that  the  Treasurer  is  short.  If 
the  Federal  Government  is  extravagant, 
what  difference  does  it  make  wdiether  the 
states  contribute  this  money  by  payments 
to  the  Federal  Treasurer,  or  by  payments 
to  the  bond-holders  of  the  states?  If 
the  Federal  Treasurer  is  extravagant,  the 
states  will  have  to  make  up  any  shortage. 

Sir  John  Forrest. — The  idea  is,  that  if 
this  arrangement  will  not  give  the  Trea- 
surer too  much,  he  will  not  be  extravagant. 

Mr.  Isaacs. — Hear,  hear ;  that  is  the 
whole  point. 

Mr.  HOLDER.— I  am  told  that  that  is 
the  whole  point.  But  if  the  Federal 
Treasurer  is  extravagant  the  states  will 
have  to  make  up  any  deficiency.  Can  it 
make  any  difference  to  the  states  whether 
they  have  to  make  up  this  deficiency  by 
payments  to  the  Federal  Treasurer  or  by 
payments  to  the  foreign  bond-holders? 
That  leads  me  to  this  point.  With  the 
fact  staring  us  in  the  face  that  extrava- 
gant and  undue  expenditure  upon  the 
part  of  the  Federal  Treasurer  will  mean 
difficulty  for  the  states,  we  may  conclude 
that  the  Federal  Treasurer  will  not  be 
extravagant.  We  often  talk  here  as 
though  the  proposal  were  to  hand  over  the 
management  of  our  finances  to  a  foreign 
power.  Let  us  conceive  that  instead 
of  being  members  of  this  Convention 
we  are  sitting  here  as  members  of 
the  Federal  Parliament.  The  Federal 
Parliament  of  course  includes  the  Federal 
Treasurer,  who  could  take  no  step  against 
the  wishes  of  the  Federal  Parliament.  Is 
it  conceivable  that  the  Federal  Parlia- 
ment,  which  would  be  representative  as 


we  are,  would  take  a  step  which  must 
inevitably  lead  to  the  ruin  of  a  state  or 
states  1  It  is  absolutely  inconceivable.  I 
am  not  going  to  suggest  that  any  one  state 
is  more  awkwardly  placed  in  respect  to  its 
finances  than  any  other  state,  but  if  the 
Federal  Parliament  were  extravagant,  we 
may  be  sure  that  the  weakest  state  must 
go  to  the  wall  first.  Can  we  imagine  that 
a  body  like  the  Federal  Parliament,  with  a 
sense  of  responsibility  such  as  we  have, 
would  deliberately  take  action  which  would 
lead  to  the  insolvency  of  the  weakest 
state  of  the  group,  and  then,  having 
ruined  that  state,  would  go  on  to  ruin 
another,  and  when  it  had  ruined  two 
states  would  go  on  to  ruin  a  third?  Such 
a  thing  is  inconceivable.  I  cannot  imagine 
in  my  wildest  thoughts  that  any  action  of 
that  kind  is  likely  to  be  taken  by  the 
Federal  Parliament.  That  is  our  safe- 
guard, and  a  far  better  safeguard  than  any 
provision  which  has  yet  been  suggested.  I 
think  that  I  have  shown  that  any  settle- 
ment which  makes  the  amount  to  be  paid 
to  or  by  the  states  a  fluctuating  amount 
does  not  give  a  guarantee.  Now  I  go  on 
to  my  third  point,  the  consideration  of  the 
proposal  which  would  make  the  amount  to 
be  paid  to  or  by  the  state  a  fixed  amount, 
as  in  the  case  of  the  Canadian  Constitution. 
Is  that  practicable?  Before  that  can  be 
done  you  must  be  able  to  fix  the  amount 
of  revenue  that  will  probably  be  derived 
from  the  various  states  under  a  uniform 
Tariff.  Unless  you  have  that  information 
upon  which  to  work  you  cannot  say  how 
much  each  state  will  contribute,  and, 
therefore,  how  much  each  state  ought 
fairly  to  be  credited  with.  You  must  get 
that  information  before  you  can  lay  down 
any  definite  lines  as  to  the  exact  amount 
to  be  paid  to  or  by  the  states.  Have 
we  not  by  deliberate  votes  agreed  that 
the  revenue  for  the  next  five  years  cannot 
be  determined,  that  we  know  so  little 
about  it  that  we  are  convinced  that  ac- 
counts must  be  kept  for  five  years,  and  we 
are  not  quite  convinced  that  at  the  end  of 
five  years  we  shall  be  certain  as  to  what 
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the  contribution  of  the  various  states 
ought  to  be  ?  The  states  are  not  all  on 
the  same  footing  now,  and  we  do  not 
know  whether  they  will  be  on  the  same 
footing  in  five  years'  time.  It  is  im- 
possible for  us  to  lay  down  any  definite 
lines  as  to  what  the  contributions  of  the 
states  will  be,  or  what  returns  will  be 
made  to  them.  Therefore,  the  Canadian 
plan  is  impossible  to  us.  In  Canada,  they 
were  able  to  agree  as  to  what  the  probable 
contributions  of  the  states  would  be,  and 
therefore  they  could  say  that  such  a  state 
should  receive  back  so  many  dollars.  We 
admit  that  we  do  not  know  what  the 
various  states  will  contribute,  and  we 
therefore  cannot  say  wThat  amounts  will 
have  to  be  returned  to  them  and  what  the 
relations  of  each  state  to  the  Federation 
will  be. 

Mr.  Isaacs. — We  know  what  it  will  be 
absolutely  necessary  to  return  to  each 
state  in  order  to  keep  it  right. 

Mr.  HOLDER. — We  know  our  needs. 
If  we  are  going  to  determine  this  matter 
according  to  our  needs,  it  will  mean  that 
the  rich  must  help  the  poor.  That  is  not 
the  principle  upon  which  we  have  gone 
hitherto. 

Mr.  Isaacs. — Each  state  must  get  at 
least  a  sufficient  amount  to  pay  its  in- 
terest. 

Mr.  HOLDER.— That  is  a  new  line  of 
argument. 

Mr.  Isaacs. — No,  it  is  not.  Victoria 
owes  so  much.  She  gets  a  sufficient 
revenue  now  to  meet  those  obligations, 
and  under  the  Federation  she  must  not  be 
left  with  a  gap  between  her  revenue  and 
her  liabilities. 

Mr.  Rbid. — Victoria  must  be  all  right 
before  the  bargain  is  struck,  and  then  she 
will  consent  to  enter  the  Federation. 

Mr.  Isaacs. — Every  other  state  must  be 
in  the  same  position.  Victoria  wants  no 
special  consideration. 

Mr.  HOLDER.— This  is  quite  a  new  line 
of  argument.     I  find  that  others  who  were 
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strongly  opposed  to  it  have  agreed  to  the 
bookkeeping  system,  because  the  principle 
we  have  hitherto  gone  upon  has  been  that 
each  state  shall  receive  back,  not  what  it 
needs,  but  a  proportion  of  its  actual  con- 
tributions. 

Mr.  Isaacs. — It  will  be  necessary  to  see 
that  each  state  contributes  a  sufficient 
amount  to  meet  its  liabilities. 

Mr.  HOLDER. — This  new  suggestion  is 
like  a  plaster  upon  the  suggestions  which 
we  already  have,  and  makes  all  that  we 
have  hitherto  done  utterly  unnecessary. 
If  we  adopt  it  we  shall  have  to  reverse 
every  vote  we  have  already  given  upon  the 
financial  provisions  of  the  Bill. 

Sir  John  Forrest. — What  does  the  hon- 
orable member  want  i 

Mr.  Reid. — It  is  for  those  who  are  up- 
setting everything  that  we  have  done  to 
say  what  they  want. 

Mr.  HOLDER. — I  will  say  in  a  moment 
what  I  want,  and  what  I  think  we  ought 
to  do,  but  I  wish  first  to  dispose  of  these 
other  proposals.  In  my  opinion,  it  is 
desirable  that  I  should  clear  the  ground 
by  dealing  with  these  suggestions,  and 
especially  with  the  suggestion  that  the 
distribution  of  the  surplus  should  be  made 
according  to  the  needs  of  the  states,  and 
not  in  proportion  to  their  contributions. 

Sir  John  Forrest. — No  one  made  that 
suggestion. 

Mr.  Isaacs. — We  do  not  want  a  penny 
of  revenue  that  is  not  our  own,  we  only 
want  to  make  sure  that  we  shall  be  able 
to  pay  our  debts. 

Mr.  HOLDER. — These  two  principles 
will  not  harmonize.  If  I  say  that  a  cer- 
tain amount  is  to  be  distributed  among 
certain  persons  in  a  certain  way  that  is 
intelligible.  I  am  trying  to  point  out  that 
these  two  suggestions  are  utterly  irrecon- 
cileable.  A  plan  to  distribute  the  surplus 
among  the  states  in  accordance  with  their 
needs  is  quite  intelligible. 

Sir  John  Forrest. — We  have  already 
objected  to  that. 
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Mr.  HOLDER.— Yes,  I  know  that. 
The  proposal  to  make  the  return  to  each 
state  in  proportion  to  its  contribution  is 
also  intelligible.  But  you  cannot  put 
these  two  proposals  together ;  they  are 
mutually  destructive.  You  can  distribute 
the  surplus  in  one  way  or  in  the  other  way, 
but  not  in  both  ways.  What  is  now 
sought  is  a  direct  reversal  of  what  we  have 
been  trying  to  do,  and  will  be  utterly  im- 
possible to  carry  out  unless  we  recommit 
the  Bill  and  strike  out  the  financial  pro- 
posals to  which  we  have  already  given  so 
much  attention,  and  upon  which  we  have 
had  so  many  divisions. 

Sir  John  Forrest. — I  never  made  any 
suggestion  of  the  kind  you  were  speaking 
about.     Neither  did  any  one  else. 

Mr.  HOLDER.— The  right  honorable 
member  did  not  make  the  suggestion,  but 
the  honorable  and  learned  member  (Mr. 
Isaacs)  did. 

Mr.  Isaacs. — Certainly  not.  All  I  said 
was  that  we  wanted  some  guarantee 
that  the  return  to  the  states  would 
be  sufficient  to  enable  us  to  pay  our 
liabilities, 

Mr.  Reid. — That  sounds  rather  dicky. 

Mr.  HOLDER.— I  think  that  means 
what  I  have  said. 

Mr.  Reid. — Hear,  hear.  It  is  exactly 
the  same  thing. 

Mr.  HOLDER. — Then  it  means  that  we 
ought  to  put  into  the  Constitution  a  mini- 
mum Tariff.  But  it  would  be  better,  in- 
stead of  putting  in  a  minimum  Tariff',  to 
put  in  an  actual  Tariff.  I  ask,  however, 
if  honorable  members  are  prepared  to  sit 
here  long  enough  to  frame  a  Tariff  as  an 
appendix  to  the  Constitution,  or  to  adjourn 
for  three  or  four  months  to  enable  some 
one  else  to  frame  such  a  Tariff  for 
approval  ?  I  ask  honorable  members  if 
they  think  the  Convention  has  infor- 
mation enough  before  it  to  enable  it  to 
frame  a  Commonwealth  Customs  Bill, 
or  whether,  if  we  did  it,  there  is  the 
slightest  probability  of  the  people  of  these 
colonies  accepting  a  Constitution  which 
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has  a  hard-and-fast  Tariff  within  its  four 
corners?  The  thing  is  an  absolute  impo  - 
sibility.  This  is  possible  ;  this  is  what  we 
ought  to  insist  on ;  this  we  can  get  with 
the  confident  assurance  that  the  Federal 
Parliament  can  raise  such  revenue  by 
sueh  methods  as  it  may  devise  as  will 
meet  its  own  peculiar  expenditure — the 
expenditure  connected  with  the  origi- 
nal powers  of  this  Constitution — and  that 
there  shall  be  enough  after  that  has  been 
made  to  keep  the  states  solvent.  That 
cannot  be  put  in  express  words  in  the 
Constitution  unless  you  put  in  a  mini- 
mum Tariff.  But  it  can  be  assured  if  you 
simply  take  leave  to  believe  that  those 
who  will  be  in  the  Federal  Parliament  will 
be  men  who  will  have  at  heart  the  in- 
terests of  the  Commonwealth,  over  whose 
destinies  they  will  preside.  Surely  it  is 
inconceivable  that  any  Federal  Parlia- 
ment can  be  elected  which  will  not 
have  at  heart  the  interests  of  each 
separate  colony !  We  might  say  that 
the  interests  of  the  Federal  Parlia- 
ment will  be  apart  from  the  interests  of 
the  state  Parliaments ;  that  the  members 
of  the  Federal  Parliament  may  wish  to  de- 
grade, to  weaken,  the  state  Parliaments. 
It  is  conceivable  that  they  may,  but  in  the 
interests  of  the  Commonwealth  itself,  if  it 
is  to  live  and  prosper,  if  it  is  to  live  at  all, 
it  can  only  continue  through  the  main- 
tenance of  the  solvency  of  each  separate 
state.  That  is  our  assurance ;  and  if  we 
believe  that  the  Federal  Parliament  is 
to  be  a  body  of  sane  men,  a  body 
having  at  heart  the  interests  of  this 
Commonwealth,  we  have  that  assurance, 
and  can  go  back  to  our  constituents  with 
this  sure  conviction,  that,  as  the  only 
alternative  to  providing  sufficient  revenue 
for  the  various  states  is  the  insolvencv  of 
those  states,  sufficient  revenue  will  be 
provided.  I  ask  honorable  members,  what 
more  can  be  desired  than  that  ?  I  do  not 
know  that  I  need  proceed  any  farther. 
I  trust  that  the  resolution  which  was  at- 
tempted to  be  arrived  at  just  now,  that  the 
Commonwealth  shall  take  ovej  the  debts, 
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and  to  be  followed  by  the  further  pro- 
posal before  us,  will  not  be  adhered  to  by 
the  Convention.  1  can  assure  honorable 
members  that,  anxious  as  I  am  to  prevent 
any  extravagance  on  the  part  of  the  Federal 
Treasurer,  that  is  not  the  way  to  prevent 
it;  that,  anxious  as  I  am  to  assure  the 
solvency  of  the  states,  it  is  not  by  any 
such  pledges  as  are  being  put  that  that 
solvency  can  be  secured.  I  hope  that 
we  will  leave  the  taking  over  of  the 
debts  at  the  earliest  possible  moment 
to  the  wisdom  of  the  Federal  Parlia- 
ment, giving  it  the  largest  possible 
power  as  to  how  and  when  it  will  take 
over  all  the  debts,  but  that  we  shall  not 
dictate  to  it  as  to  how  and  when  it  shall 
be  done,  but  leave  it  to  the  wisdom  of  the 
Parliament  of  the  day,  and  the  conditions 
of  the  hour.  That  is  my  counsel,  and  I 
do  hope  that  we  will  not  proceed  in  the 
entirely  wrong  course  in  which  we  took 
the  first  step  just  before  lunch. 

Mr.  DEAKIN  (Victoria). — It  appears 
to  me  that  the  vote  taken  to-day  empha- 
sizes a  great  difference  which  divides  this 
Convention.  The  clear  and  consistent 
statement  just  made  by  my  honorable 
friend  (Mr.  Holder)  has  put  in  a  manner, 
beyond  misconception,  the  position  as  some 
see  it.  It  appears  to  me  that  he  correctly 
states  the  problem  when  he  says  that  we 
have  not,  by  the  amendment  which  we 
have  carried,  solved  the  problem  which  we 
clearly  desire  to  solve.  We  are  faced  by 
a  problem  with  three  faces.  It  presents 
in  point  of  fact  three  knots,  no  one  of 
which  can  be  safely  untied  unless  the  two 
other  knots  are  untied  at  the  same  time. 
Those  three  knots  are  the  taking  over  of 
the  railways  and  their  financial  obliga- 
tions, the  dealing  with  the  debts  and  their 
obligations,  and  the  guarantee  to  the  states 
of  the  revenue  which  they  are  sacrificing 
in  handing  over  certain  of  their  services 
to  the  Federal  Government.  These  three 
problems  go  together,  and  the  more  we 
examine  them  the  more  we  will  see  that 
no  one  of  them  can  be  satisfactorily  solved 
from  the  federal  stand-point  unless  the  twro 
[Mr.  Holder. 


others  are  also  solved.  The  amendment 
which  has  been  carried,  standing  by 
itself,  is  an  incomplete  and  unsatisfactory 
adjustment  of  the  one  problem  which  it 
seeks  to  solve,  unless  it  be  regarded  in  its 
necessary  relation  to  the  other  two.  If  it 
is  so  regarded  it  indicates — on  the  part  of 
the  members  of  this  Convention — a  change 
in  the  attitude  they  have  been  assuming, 
a  change  which  is  becoming  more  and  more 
marked  as  we  proceed  in  our  attitude 
towards  the  other  twro  problems  which 
are  not  immediately  before  us,  but 
which  are  inseparably  associated  with 
the  financial  question  with  which  we 
are  now  dealing.  A  consideration  of 
the  time  and  urgency  which  attend  our 
sittings  prevents  me  from  elaborating  this 
question  in  detail.  I  venture  to  assume 
we  all  recognise  that  no  federation  is 
complete  without  the  federalization  of  the 
railways,  that  no  federation  is  complete 
without  the  federalization  of  the  debts, 
and  that  no  federation  is  complete  with- 
out a  guarantee  to  the  several  states  that 
they  shall  not  be  losers  by  this  new  bar- 
gain into  which  they  are  entering. 

Mr.  Reid. — And  wdien  did  we  discover 
this,  because  we  have  been  going  on 
different  lines  ? 

Mr.  DEAKIN.— We  have.  At  Ade- 
laide there  was  a  comparatively  small 
minority  who  held  that  view,  but  since 
then  there  is  a  larger  body,  and  there  is 
now  very  nearly  a  majority  of  the  Con- 
vention at  the  present  time  in  favour  of 
that  view. 

Mr.  Reid. — I  am  sorry. 

Mr.  DEAKIN.— We  have  been  sloAvly 
approaching  it,  and  the  vote  which  has 
been  recently  taken  cannot  be  under- 
stood unless  it  is  regarded  as  express- 
ing the  vague  dissatisfaction  which  exists 
in  the  Convention  with  the  proposal 
so  strongly  supported  by  Mr.  Holder,  to 
remit  all  these  questions  to  the  Federal 
Parliament.  I,  for  one,  happen  to 
share  his  federal  confidence  and  his  fede- 
ral enthusiasm.  It  does  appear  to  me 
that  he  is  not  forecasting  the  future  Avith 
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aiiv    unduly  sanguine  anticipation    when 
ys  that  the  Federal  Parliament     and 

in  bhift  he  has  been  supported  even  by 
the  Premier  of  Now  South  Wales  will 
be  bound  by  the  very  sanction  of  its  posi- 
tion, though  not  by  the  express  obliga- 
tions in  this  charter,  to  preserve;  the  sol- 
ven  y  of  the  states.  It  cannot  afford  to 
see  their  solvency  imperilled.  Then  we 
have  had  Mr.  McMillan  and  many  of  the 
strongest  opponents  of  the  federalization 
of  the  railways  declare  that  their  federal- 
ization is  not  only  essential,  but  is  bound 
to  take  place.  In  the  same  way  we 
have  the  opponents  of  any  guarantee 
to  the  states,  which  is  one  method  of 
maintaining  their  solvency,  admitting  that 
their  solvency  must  be  maintained.  Con- 
sequently, we  are  in  this  position  :  All 
round  the  Convention,  almost  without 
exception,  it  is  acknowledged  that  the 
future  of  federation  in  these  colonies 
implies,  as  a  necessity,  the  federaliza- 
tion of  the  railways,  the  federalization 
of  the  debts,  and  the  protection  of  the 
solvency  of  the  several  states.  We  are 
only  divided  into  two  parties  on  the  ques- 
tion how  far  it  is  possible  to  go,  further 
than  we  have  yet  gone,  in  giving,  either 
directly  or  indirectly,  to  the  Federal 
Parliament  an  indication  of  the  judg- 
of  this  Convention,  and  an  outline 
of  the  policy  which  the  Federal  Parlia- 
ment is  to  follow.  The  honorable  mem- 
ber (Mr.  Holder)  addressed  to  us  an 
argument  of  great  force  when  he  pointed 
out  that  these  issues,  or,  at  all  events, 
the  one  we  are  now  debating,  which  may 
be  taken  as  typical  of  the  other  two,  in- 
volves the  dealing  with  many  details  which 
it  is  not  only  impossible,  but  probably 
undesirable,  to  attempt  to  provide  tor 
in  a  Federal  Constitution.  So  far,  1 
am  inclined  to  agree  with  him.  But 
the  position  is,  that  while  we  are  to  lay 
before  our  constituents  in  the  several 
colonies  a  perfectly  blank  sheet  of  paper 
in  regard  to  the  federal  solution  of  these 
three  problems,  we  shall  say  to  them  that, 
in   our    opinion,    the   inevitable    working 


of  such  a  (\»n>tif  utioii,  absolutely  con- 
trolled as  it  will  be  by  the  democracy  of 
Au>t  ralin,     is    certain     to    result    in    tl 

three  federalization*. 

Mr.  Iliooixs. — It  is  a  blank  sheet  as  to 
our  certain  liability 

Mr.  DEAKIN.— It  is,  so  far  as  it  im- 
plies a  direction  in  the  Constitution  to 
the  Federal  Parliament  to  undertake  the 
tasks  of  federalizing  which  we  all  admit 
it  will  be  compelled  to  undertake  by  the 
very  necessities  of  its  being,  and  by  the 
interests  of  the  people  whom  it  will  be 
created  to  protect,  and  for  whom  it  will 
legislate.  That  being  the  case,  we  shall 
be  met  with  the  statement  that  we 
should  have  gone  further  in  the  way  of 
expressing,  so  far  as  it  may  be  advisable 
in  this  Constitution,  a  direction  to  the 
Federal  Parliament  as  to  the  line  which 
it  should  adopt  in  these  cases. 

Mr.  Fraser. — Give  them  a  free  hand, 
and  then  they  will  be  able  to  do  it. 

Mr.  DEAKIN. — Is  it  enough  to  give 
them  a  free  hand  1  I  do  not  mean  to  say 
is  it  enough  in  the  interests  of  the  Federa- 
tion after  the  Federation  has  been  accom- 
plished. I  am  inclined  to  agree  with  Mr. 
Holder  that  the  course  to  be  followed  by 
the  Federal  Parliament  will  be  that  which 
he  outlined,  but  before  that  is  done  under 
the  Federation  we  have  to  get  the  Fede- 
ration Bill  accepted.  That  is  the  first 
step. 

Mr.  Reid. — That  is  what  you  are  begin- 
ning to  forget. 

Mr.  DEAKIN.— No,  that  is  what  I  am 
trying  to  remember. 

Mr.  Isaacs. — That  is  what  we  are  all 
trying  to  remember. 

Mr,  Reid. — Is  it?     Thank  you. 

Mr.  I  >EAK  IX.— Objection  is  urged, 
and  properly  urged,  against  putting  what 
are  called  mere  placards  in  the  Constitu- 
tion. To  that  we  may  agree;  but  there 
may  be  instructions  which  are  more  than 
placards,  although  they  do  not  go  the 
whole  length  of  providing  in  £  s.  d.  as  to 
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the  obligations  to  be  assumed  or  dis- 
charged. And  the  difference  which 
divides  the  Convention,  and  which  was 
indicated  by  the  last  division,  is 
that,  as  the  Constitution  stands,  we 
are  leaving  it  altogether  too  much  a 
matter  of  inference  and  assumption  as 
to  what  course  will  be  followed  in  re- 
gard to  railways  debts  and  the  guar- 
antee. While  we,  as  old  parliamen- 
tarians, familiar  with  the  method  in 
which  Parliaments  work,  are,  by  our 
very  experience  of  these  circumstances, 
inclined  to  rely  almost  absolutely  on 
the  Federal  Parliament,  we  have  to  re- 
member that  we  shall  be  addressing 
thousands  whose  acquaintance  with 
these  methods  is  necessarily  not  so  close 
as  our  own.  They  will  look  into  this 
document  and  seek  to  find  within  its  four 
corners  all  the  policy  which  is  sought 
to  be  embodied  in  it.  Under  these  cir- 
cumstances we  are  not  forgetful,  but  are 
remembering  the  electors,  when  we  say 
that  there  should  be  within  this  Constitu- 
tion some  clearer  and  more  definite  pro- 
vision upon  this  vital  question.  We 
should  define  the  relations  which  the 
several  states  shall  bear  to  the  Com- 
monwealth, and  the  responsibilities 
which  shall  be '  assumed  by  one  and 
the  other,  rather  than  leave  the 
whole  to  implication  and  inference  from 
the  document  which  we  will  lay  before 
them.  Now,  if  I  am  correct  in  my  sur- 
mise, the  last  division  was  significant, 
and  is  not  likely  to  be  reversed.  It  is 
quite  possible  that  a  means  can  yet  be 
found  which  shall  leave  to  the  Federal 
Parliament  that  freedom  which  is  a  neces- 
sity of  its  being,  and  which  is  especi- 
ally insisted  on  by  the  Premier"  of  New 
South  Wales,  whose  great  anxiety  on  all 
these  matters  is  not  to  tie  its  hands. 
WThile  admitting  that  the  views  which  he 
and  many  others  hold  must  be  given  their 
due  wTeight,  it  appears  to  me,  for  one,  that 
they  have  been  given  too  much  weight, 
and  that  there  has  been  less  distinctive- 
ness in  the  policy  we  have  laid  down  in 
{Mr.  Deakin, 


the  Constitution  than  we  may  fairly  put 
into  it  without  impairing  its  efficiency 
as  a  Constitution,  without  indulging  in 
placards,  and  without  unduly  tying  the 
hands  of  the  Federal  Parliament.  If  wre 
one  and  all  mean  and  believe  that  the 
Federal  Government  and  the  Federal 
Parliament  will  necessarily  undertake 
their  federal  responsibilities  and  dis- 
charge them  in  a  federal  spirit  as 
to  the  railways  and  debts  of  the 
several  states,  wrhy  should  not  that 
be  indicated  on  the  face  of  the  Con- 
stitution more  distinctly  than  it  is, 
where,  indeed,  it  is  a  mere  option? 
Now,  leaving  that  general  view  without 
further  elaboration  for  reasons  already 
mentioned,  allow  me  to  put  to  my  hon- 
orable friend  (Mr.  Holder),  not  merely 
as  a  financial  expert,  but  as  a  politician  of 
experience,  the  question  wdiether  the  posi- 
tion remains  the  same  so  far  as  the  find- 
ing of  the  money  is  concerned,  if  the 
Commonwealth,  nowT  or  at  any  time,  as- 
sumes the  responsibility  for  our  debts, 
and  charges  the  states  wTith  them,  or  if 
the  states  themselves  are  left  to  find 
the  interest  on  those  debts  %  While  theo- 
retically that  is  the  same  position  in 
practical  politics,  it  is  by  no  means  the 
same  thing.  He  has  every  year  within 
his  command  the  Budget  of  South  Aus- 
tralia while  he  remains  its  Treasurer,  and 
it  might  be  said  to  him  that  the  special 
appropriations  made  in  his  colony  have 
no  effect  on  his  policy,  that  it  does  not 
matter  in  the  least  what  special  appro- 
priations are  made,  because  it  is  only  a 
question  of  levying  fresh  taxation  on 
the  people  and  obtaining  the  necessary 
sum. 

Mr.  Holder. — If  you  make  the  amount 
fixed  and  definite,  your  argument  is  com- 
plete, but  if  the  amount  is  fluctuating  it 
is  useless. 

Mr.  DEAKIN. — I  agree  with  my  honor- 
able friend  that  if  the  amount  is  fixed 
and  definite  my  argument  is  complete.  I 
do  not  altogether  agree  with  him  that 
even  if  it  is  fluctuating  it  is  insufficient. 
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On  the  contrary,  it  is  worth  something, 
and  in  practical  politics  it  is  worth  a  good 
deal.  For  this  reason :  If  the  Federal 
Treasurer  has  placed  upon  his  shoulders 
the  responsibility  of  finding  the  interest  of 
our  debts,  it  will  really  mean  that  the  dis- 
posable sum  in  his  hands  will  be  dimin- 
ished by  that  amount.  As  a  practical 
matter  of  experience,  whether  they  are 
taxed  through  the  states,  or  taxed  through 
the  Commonwealth,  the  taxpayers  of  the 
Commonwealth  in  a  rough-and-ready  way 
have  a  certain  limit  to  the  amount  of  the 
taxation  they  can  or  will  bear  ;  and  if  that 
taxation  be  specially  devoted  to  certain  ends 
by  the  Commonwealth,  those  taxpayers 
will  be  less  likely  to  permit  his  indulgence 
in  any  fresh  schemes  involving  a  large 
expenditure  of  money.  First,  he  would 
be  limited  by  the  practical  necessities  of 
taxation,  and  secondly,  even  in  the  minor 
matter,  the  altogether  surface  matter,  by 
the  apparent  sum  at  his  disposal.  The 
obligation  which  he  is  placed  under  even 
by  a  mere  paper  statement,  although  it 
may  not  have  any  effect  as  regards  the 
pounds,  shillings,  and  pence  in  his  coffers, 
actually  operates  to  some  extent  as  a 
brake  on  his  wheels  in  regard  to  extrava- 
gant expenditure. 

An  Honorable  Member. — Would  it  not 
be  more  agreeable  to  put  it  on  the  states 
Treasurers  ? 

Mr.  DEAKIN.— I  think  if  he  only  had 
himself  to  consider  he  probably  would, 
but  as  the  representatives  who  maintain 
him  in  power,  and  give  him  his  majority, 
are  also  the  representatives  of  the  states 
concerned,  and  are  also  taxpayers  of 
the  states,  they  will  take  care  that  he  is 
not  more  exigent  in  his  demands  on  the 
state  than  they  can  help. 

Mr.  Reid. — Is  that  not  a  strong  argu- 
ment for  doing  without  any  device  1 

Mr.  DEAKIN. — It  is  a  strong  argu- 
ment, but  I  don't  think  it  is  a  sufficient 
argument.  There  is  something  in  mak- 
ing the  obligation  of  the  Commonwealth 
Treasurer  clearer  and  more  direct.  By 
making  him  responsible  for  the  discharge 


of  the  interest  upon  the  debts  of  the  states 
— a  responsibility  he  must  discharge  in 
the  face  of  representatives  of  every  state 
in  the  Union — there  will  be  on  his  part  a 
less  free  handling  of  the  balance  of  the 
federal  finances  than  there  would  be  if  he 
had  no  such  obligation.  I  agree  with  Mr. 
Holder,  that  if  we  work  it  out  as  a  mere 
matter  of  £  s.  d.,  as  a  mere  matter  of 
theoretical  responsibility,  there  is  practi- 
cally no  difference  between  the  two  situa- 
tions. The  money  all  comes  from  the 
taxpayers  and  has  to  be  paid,  whether  by 
the  Treasurers  of  the  states  or  by  the 
Treasurer  of  the  Commonwealth  to  the 
state ;  so  that  theoretically  the  posi- 
tions are  identical.  But,  as  a  matter 
of  practical  working,  I  would  put  it 
to  Mr  Holder  whether  they  really  are 
identical;  whether,  for  instance,  if  he 
had  transferred  to  him  the  liabilities  of 
all  the  municipalities  of  South  Australia, 
that  burden,  even  if  accompanied  with 
the  rates  at  present  paid,  would  not,  by 
casting  upon  him  a  heavier  financial  load, 
tend  indirectly — and  that  is  all  Sir  George 
Turner  contends  for — to  restrict  his  deal- 
ings with  the  other  funds  over  which  he 
has  control,  render  him  more  econo- 
mical in  expenditure,  and  cause  the  tax- 
payers to  watch  him  more  jealously?  By 
dividing  up  the  responsibility,  by  having 
the  local,  state,  and  Federal  Govern- 
ments, you  are  able  to  do  the  work 
more  efficiently  ;  and  one  of  the  accom- 
paniments of  that  is  that  you  extract 
more  from  the  pockets  of  the  taxpayers 
than  you  could  do  under  a  unitary  form 
of  government.  A  taxpayer  will,  under 
three  or  four  different  forms  of  local  and 
state  government,  face  greater  works  and 
greater  endeavours,  and  consequently  pay 
more  money,  than  if  he  were  under  a 
simple  unitary  government,  like  an 
Eastern  despotism.  I  do  not,  however, 
desire  to  dwell  unduly  on  that  argu- 
ment. The  whole  force  and  weight 
of  the  amendment  lies  not  in  its  rela- 
tion to  this  problem  simply,  but  lies  in 
its  relation   to   the  other   two   problem 
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with  which  it  is  bound  up.  Therefore,  I 
voted  with  great  satisfaction  for  the 
amendment,  recognising  at  the  time  its 
very  narrow  limitations  and  its  imperfect 
achievement,  but  looking  at  it  as  a  finger- 
post pointing  this  Convention  onward  to 
its  duty  to  reconsider  this  problem  in 
its  three  phases,  so  as  to  provide,  if 
it  be  possible,  in  this  Constitution  for 
the  taking  over  of  the  railways,  for  the 
taking  over  of  the  debts,  and  for  an  abso- 
lute guarantee  in  money. 

Mr.  Higgins.— You  cannot  leave  the 
state  Treasurers  to  mere  chance. 

Mr.  DEAKIN. — There  is  one  thing  we 
could  do  without  trespassing  beyond  the 
proper  limits  of  this  Constitution.  We 
must  leave  the  Federal  Parliament  to 
settle  all  details  as  to  taking  over  the  rail- 
ways, because  they  involve  multifarious 
considerations  as  to  the  construction  of 
new  railways,  the  development  of  existing 
lines,  and  so  on.  We  must  also  leave 
to  the  Federal  Parliament  the  taking  over 
of  the  debts  of  the  several  states,  because 
that  question  involves  a  choice  of  times 
and  modes  and  many  financial  considera- 
tions. The  states  are  not  all  on  the  same 
financial  level,  and  no  one  state  should  be 
given  an  advantage  at  the  expense  of  the 
others.  What  is  aimed  at  is  to  enable  the 
states  by  collective  action  to  carry  the 
financial  burden  of  their  loans  better  than 
they  are  now  doing  as  separate  states.  I 
seek  to  place  in  this  Constitution — I  say 
this  in  answer  to  Mr.  Reid — no  provision 
which  shall  provide  for  an  advantage  to 
Victoria  or  any  other  single  colony  at  the 
expense  of  the  rest  of  the  group.  If  there 
be  an  exception  at  all,  it  is  the  exception 
we  have  made  in  the  case  of  Western 
Australia  with  regard  to  the  retention 
of  her  customs  duties,  and  we  did  that 
deliberately  because  of  her  special  circum- 
stances. But  putting  that  aside,  I  would 
be  no  party  to  any  proposal  which  had 
for  its  end  a  benefit  to  be  gained  by 
one  colony  at  the  expense  of  one 
or  more  of  its  neighbours.  Therefore, 
Mr.  Reid  may  be  quite  re-assured 
[Mr.  Dealcin. 


that  in  the  railway  transfer,  or  in  the 
taking  over  of  the  debts,  no  advantage 
is  sought  to  be  taken  of  his  colony. 
I  will  go  further,  and  say  that  while, 
for  one,  I  agree  with  those  who  con- 
sider that  the  state  Treasurer  should  not 
be  left  in  blindfold  dependence  on  the 
Commonwealth  Treasurer,  I  add  at  the 
same  time  that  the  guarantee  which  is 
sought  to  be  given  to  those  states  which 
have  a  deficiency  should  not  come  out 
of  tlte  coffers  of  the  Treasury  of  New 
South  Wales  or  of  any  single  state. 
Any  guarantee  to  be  given — and  I 
am  a  strong  supporter  of  a  guarantee — 
must  be  a  guarantee  which  is  buttressed 
by  a  proviso  enacting  that  the  money 
to  be  raised  to  discharge  the  guarantee 
shall  come  fairly  and  equally  from  all 
members  of  the  Commonwealth,  and 
that  no  one  state  or  group  of  states 
shall  obtain  any  advantage  at  the 
expense  of  any  member  of  the  sister- 
hood. 

Mr.  O'Connor. — Do  you  propose  that 
the  Commonwealth  shall  simply  guarantee 
to  the  states  the  payment  of  their  in- 
terest, or  that  the  public  debts  shall  be 
taken  over  absolutely  ? 

Mr.  DEAKIN.— It  is  possible  there 
may  be  two  steps.  If  the  honorable 
member  asks  the  first  step  that  is  to 
be  taken,  I  am  comparatively  indifferent. 
If  he  means  the  ultimate  goal  at  which 
I  aim,  it  is  the  second  of  his  alter- 
natives. 

Mr.  O'Connor. — I  mean  what  is  to  be 
proposed  in  the  Constitution. 

Mr.  DEAKIN. — Personally,  I  am  in- 
different. A  great  deal  can  be  said  for 
simply  guaranteeing  to  the  states  the 
amount  of  their  interest.  From  the 
point  of  view  of  Mr.  Holder  and  other 
honorable  members,  that  is  a  much  more 
acceptable  proposal,  and  it  fulfils  the 
present  needs  of  the  situation ;  but 
the  other  and  fuller  proposal  is  that 
at  which  the  Federation  must  ulti- 
mately aim.     In   the  future   the  Federal 
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Government  must  become  the  sole  debtor 
to  foreign  creditors.  1  trust  I  have  made 
myself  clear  on  this  question,  and, 
though  speaking  longer  than  intended,  Let 
me  point  out  that  the  matter  is  one  Of 
the  utmost  importance.  To  sum  up.  it 
seems  to  me  that  the  railways  must  be 
federalized,  but  we  cannot  embody  in 
the  Constitution  the  details  of  the  terms 
of  that  federalization.  Still,  we  should 
put  in  the  Constitution  something  tending 
to  show  that  the  federalization  of  the 
railways  is  a  duty  to  be  undertaken 
by  the  Commonwealth.  In  regard  to  the 
second  question  —  the  federalization  of 
debts — I  do  not  think  we  could  accom- 
plish that  at  once  by  any  provision  in  this 
Constitution  ;  but,  at  the  same  time,  we 
should  place  here  an  explicit  direction 
which  shall  require  the  Federal  Parlia- 
ment to  undertake  the  federalization  of 
the  debts  as  one  of  its  paramount  obli- 
gations. In  regard  to  the  third  matter, 
while  it  seems  to  me  to  be,  perhaps, 
premature  for  us  to  seek  to  place  in 
the  Constitution  of  the  Commonwealth  ; 
a  definite  obligation  to  pay  so  many 
pounds,  shillings,  and  pence  per  head 
from  the  Commonwealth  to  the  several 
states — although  inclined  to  believe  that, 
if  the  Finance  Committee  had  grappled 
with  that  question  as  the  Canadian 
committee  did,  they  would  have  been 
able  to  settle  it  on  an  equitable 
basis 

Mt.  Holder. — They  would  not  have 
tolerated  the  five  years1  bookkeeping  if 
they  could  have  done  that. 

Mr.  DEAKIN".— Certainly  not.  It  is 
with  the  desire  of  sweeping  away  the 
five  years'  bookkeeping. that  I  have  always 
regretted  that  the  Finance  Committee  did 
not  present  some  scheme  on  the  subject. 

Mr.  Walker. — We  are  not  prophets — 
we  could  not  see  where  the  money  was 
to  come  from. 

Mr.  DEAKIN. — I  have  heard  a  good 
deal  from  the  honorable  member  that 
would  seem  to  indicate  that  he  either  is  a 
prophet   or   thinks    he    is.      We    might 


his  powers  of  prophecy 
by  his  putting,  in  pounds,  shillings,  and 
pence,  what  he  thinks  would  be  a  fair 
return  to  the  several  states  for  a  g 

i,  say,  ten  or  twenty  years.  Not 
being  a  member  of  the  Finance  Committee, 
I  am  perhaps  at  liberty  to  believe  that 
they  might  have  solved  that  question.  In 
their  wisdom  they  have  decided  not  to 
solve  it,  and  as  they  have  not  done 
so,  it  is  idle  for  us  to  attempt  it 
here.  Still,  I  lihink  we  might  place  in 
this  Constitution  a  plain  direction  to  the 
Federal  Parliament  that  what  we  all  deem 
to  be  an  obligation  on  the  Commonwealth 
— to  preserve  the  solvency  of  the  federated 
states  —should  be  something  more  than  an 
implied  obligation — that  it  should  be  an 
expressed  obligation.  I  believe  that  if  we 
put  in  this  Constitution,  even  if  we  do  not 
descend  to  details,  an  expression  of  our 
decision,  which  shall  be  beyond  mistake, 
that  the  Federal  Parliament  should  under- 
take amongst  its  first  labours  the  feder- 
alization of  the  railways,  the  federaliza- 
tion of  the  debts,  and  the  guaranteeing  of 
the  several  states,  we  shall  have  done 
more  to  recommend  the  Constitution  to 
thousands  and  tens  of  thousands  of  elec- 
tors of  the  states  than  we  have  done  by 
any  step  we  have  taken  for  some  time  past 
in  this  Convention. 

Mr.  HENRY  (Tasmania).— I,  as  one  of 
the  members  of  this  Convention  who  have 
always  held  that  it  is  desirable  to  lay 
some  definite  obligation  6n  the  Federal 
Parliament  in  the  matter  of  finance,  seeing 
that  we  are  parting  from  our  customs 
duties,  certainly  rejoice  at  the  decision 
given  this  morning.  It  was  an  emphatic 
declaration  that  that  obligation  shall  be 
laid  on  the  Federal  Parliament.  I  would 
like  to  direct  the  attention  of  Mr.  Holder 
to  some  points  raised  by  him,  which  I 
desire  to  call  the  attention  of  the  Conven- 
tion generally  to.  The  first  is,  that  while 
we  have  simply  decided  with  regard  to 
the  word  "shall,"  we  have  certainly  not 
committed  ourselves  to  the  whole  clause ; 
but  I  think  it  was  plain  that  in  deciding 
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that  the  word  "  shall "  shall  be  introduced 
into  the  clause,  the  intention  was  that  it 
should  be  followed  by  subsequent  amend- 
ments. 

Mr.  Reid.— To  make  it  mean  anything 

else? 

Mr.  HENRY. —  No.  It  means,  as  I 
understand,  that  a  definite  obligation  shall 
be  laid  on  the  Federal  Parliament  of 
paying  the  interest  on  the  debts  of  the 
colonies. 

Mr.  Symon. — I  did  not  take  it  from 
that  point  of  view. 

Mr.  HENRY.— That  is  how  I  regarded  it. 

Mr.  Higgins.  —  Sir  George  Turner's 
amendment  made  the  Federal  Parliament 
accept  the  obligation  with  regard  to  the 
principal  also. 

Sir  George  Turner. — But  I  said  I 
only  proposed  that  so  that  we  might  have 
a  full  discussion  upon  it. 

Mr.  HENRY.— If  you  haveprovided  that 
for  all  time  the  Federal  Parliament  shall 
pay  the  interest,  you  have  practically  pro- 
vided that  it  shall  pay  the  principal,  too.  I 
have  no  doubt  that  subsequent  amend- 
ments will  follow  the  adoption  of  these 
words  to  carry  out  the  intention  of  the 
Convention.  Now,  I  desire  to  call  atten- 
tion to  certain  objections  raised  by  Mr. 
Holder,  to  whom  I,  in  common  with  other 
honorable  members,  always  listen  with 
care  and  attention.  I  cannot  agree  with 
him  in  several  important  points.  In  the 
first  place,  Mr.  Holder  laid  great  stress 
on  the  heavy  loss  sustained  by  the  whole 
of  these  colonies  in  laying  this  obligation 
on  the  Federal  Parliament — a  loss  that 
would  accrue  from  the  increased  value 
of  our  stocks  when  they  became  federal 
instead  of  state  stocks.  The  honor- 
able gentleman  assumed  —  it  is  merely 
an  assumption  of  figures — taking  the 
stocks  worth  £101  to-day,  that  they  would 
increase  in  value  to  £104  when  they  be- 
came federal ;  and  he  further  pointed  out 
that,  seeing  the  difference  in  value  of  the 
several  stocks  in  the  market,  it  would  be 
a  very  difficult  matter  indeed  to  adjust 
their  values  in  an  equitable  manner. 
[Mr.  Henry. 


Mr.  Holder. — You  would  not  have  them 
adjusted  by  making  a  present  of  the  whole 
accrued  value  to  the  bond-holders  ? 

Mr.  HENRY.  — The  amendment  sub- 
mitted to  this  Convention  by  my  honorable 
friend  (Mr.  Glynn)  deals  amply  with  that 
point,  and  provides  to  my  mind  a  perfect 
remedy  for  any  inequality  existing.  And 
I  would  say  this  :  The  value  in  the  market 
of  our  stocks  does  not  appear  to  have 
any  force  at  all  in  regard  to  the  matter 
of  adjustment. 

Mr.  Higgins. — Should  not  the  Federa- 
tion get  the  benefit  of  the  increased 
value  ? 

Mr.  HENRY.  —  Assuming  that  one 
colony's  3J  per  cent,  bonds  are  worth 
£110,  and  another  colony's  only  £107, 
the  taking  over  of  the  debts  does  not  in 
my  judgment  cause  that  difference  to 
enter  into  the  adjustment.  Now  I  come 
to  the  material  point  raised  by  Mr.  Holder. 
He  said  we  should  be  squandering  millions 
by  throwing  upon  the  Federal  Parliament 
the  obligation  of  paying  the  whole  interest 
on  our  debts.  But,  inasmuch  as  the 
effect  would  be  to  raise  the  value  of  the 
federal  stocks  beyond  the  average  value  of 
the  present  stocks,  I  would  ask  the  honor- 
able member,  or  any  other  honorable 
member,  in  what  sense  should  we  squander 
millions  of  money  among  the  bond-holders 
and  make  them  a  present  1  As  I  under- 
stand the  meaning  of  making  a  present, 
it  is  giving  away  something  which  you 
have,  so  that  the  giver  is  made  so  much 
poorer  by  the  gift.  In  what  sense  do  we 
give  away  anything  by  our  stocks  increas- 
ing in  value  ? 

Mr.  Higgins. — Are  you  not  giving  away 
a  lever  by  means  of  which  the  Common- 
wealth could  get  good  terms  1 

Mr.  HENRY. — I  am  coming  to  that. 
The  value  of  our  stocks  in  the  market 
varies  periodically,  and  we  do  not  save  or 
lose  through  the  depreciation  of  our  stocks 
or  the  increase  of  their  value  except  when 
we  want  to  go  on  to  the  money  market. 
It  is  then  that  the  value  of  our  stocks 
immediately  affects  us. 
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Mr.  Holder. — Will  the  honorable  mem- 
ber allow  me  to  explain  what  I  mean? 

Mr.  HENRY.— I  shall  be  happy  to  hear 
the  honorable  member's  explanation. 

Mr.  HOLDER  (South  Australia).— The 
answer  to  the  point  is  as  clear  as  it  can 
be.  I  will  take  a  concrete  case.  Suppose 
some  bond-holder  holds  3  per  cent. 
Western  Australian  stocks  of  the  face 
value  of  £100,  worth  to  day  in  the  market, 
say,  £96.  The  Commonwealth,  by  back- 
ing up  that  £100  bond,  would  raise  itsvalue 
we  will  say  from  £96  to  £104.  I  think 
there  is  not  much  doubt  that  the  value  of 
a  bond  would  be  raised  to  that  extent. 
Well,  now,  is  not  that  making  a  present  of 
all  the  difference  between  £96  and  £104 
to  that  bond-holder? 

Mr.  Henry. — No. 

Mr.  Higgins. — It  spoils  conversion. 

Mr.  HOLDER.— I  am  afraid  that  the 
honorable  member  (Mr.  Henry)  did  not 
follow  me.  Let  me  put  the  case  in  another 
way.  If  the  honorable  member  himself 
had  £100  in  Western  Australian  stocks, 
which  to-day  were  worth  £96,  and  if  the 
Commonwealth  came  and  indorsed  his  bond, 
and  made  it  worth  £104,  would  not  that 
be  making  him  a  present  of  £8  ?  There 
is  no  doubt  about  it.  The  honorable 
member  would  be  £8  richer  than  he  was 
before  the  Commonwealth  backed  his  bond. 
Instead  of  putting  that  indorsement  on 
the  back  of  that  bond  by  virtue  of  this  Con- 
stitution, I  contend  that  we  should  simply 
empower  the  Federal  Treasurer  to  go  to 
work,  so  that  he  could  say — "You,  Mr. 
Henry,  have  a  bond  worth  £96,  and  I 
want  to  convert  that  into  consolidated 
stock :  I  do  not  ask  you  to  convert 
your  bond  for  nothing,  but  I  will  give 
you  stock  worth  £104  per  cent,  in  the 
market  for  your  bond  worth  £96  percent., 
and  I  will  give  you  a  £1  bonus  on  the  trans- 
action." The  honorable  member  would 
then  have  £97  for  his  £96  bond,  and  the 
Commonwealth  would  have  made  a  profit 
of  the  difference  between  £97  and  £104  ; 
a  profit  of  £7.  Well,  now,  that  is  only 
£7    on    £100.      What   would   it   be   on 


£160,000,000  of  the  debts  of  these  colo- 
nic-. ;  That  is  the  present  which  I  do  not 
want  to  be  given  to  the  bond- holders. 

Mr.  Douglas. — The  honorable  member 
is  quite  wrong. 

Mr.  HENRY  (Tasmania).— The  honor- 
able member  (Mr.  Holder)  has  explained  the 
process  by  which  he  is  going  to  make  a 
present  to  the  bond,-holders  of  the  several 
states.  In  the  first  place,  he  assumes  that 
the  bond-holders  of  the  several  states  would 
be  prepared  merely  on  the  chance  of  a  rise 
in  the  value  of  the  stocks,  without  any  other 
equivalent,  to  do  what  he  asks;  that  they 
would  be  prepared,  because  we  thought 
we  were  going  to  make  a  saving  on  the 
chance  of  a  rise  in  the  value  of  the  stocks 
as  marketable  commodities,  to  accept  the 
terms  that  he  offered.  It  all  rests,  in  my 
judgment,  on  the  possibility  of  a  conver- 
sion scheme,  if  what  has  been  proposed  by 
Mr.  Holder  were  the  only  bait  thrown  out 
to  the  bond-holders  to  induce  them — 
to  do  what  ?  To  part  with  their 
stocks  and  take  a  less  rate  of  interest. 
And  what  is  the  advantage  to  them  ? 
Now,  I  would  ask  honorable  members 
whether  the  mere  chance  of  getting  an 
increased  value  for  the  federal  bonds  is 
going  to  induce  the  bond-holders  to  accept 
a  lesser  rate  of  interest  for  the  new  bonds? 
Is  that  practicable  ?  To  my  mind  it  seems 
to  be  utterly  impracticable.  The  holders 
of  the  bulk  of  our  long-dated  stock  are 
men  who  have  invested  their  money  in 
those  stocks  in  order  that  they  may  get 
an  assured  income  for  the  balance  of 
their  lives.  Will  those  men,  merely  that 
they  may  have  a  chance  of  getting  a 
profit  on  one  set  of  bonds,  be  prepared  to 
part  with  their  bonds  and  reduce  their 
income  ?  That  is  highly  improbable,  and 
if  the  proposed  conversion  scheme  is  to 
rest  on  that  basis  it  will,  I  think,  prove  to 
be  utterly  impracticable.  Any  saving  by 
the  Federal  Government  in  taking  over 
the  debts  will  be  effected  in  renewing 
them. 

Sir  John  Downer. — It  will  minimize 
the  loss. 
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Mr.  HENRY. — If  conversion  be  possible 
you  may  do  that ;  but  it  has  been  demon- 
strated that  conversion  is  not  a  practicable 
scheme.     Even  Mr.  Holder  admits  that. 

Mr.  Holder. — If  you  throw  away  the 
only  bait  you  have  got. 

Mr.  Higgins. — If  you  convert  you  may 
have  to  pay  £104  instead  of  £97. 

Mr.  HENRY.  —  These  -are  all  pure 
assumptions  as  to  what  the  value  of  the 
federal  bonds  may  be.  Having  thus 
placed  my  views  on  this  somewhat  impor- 
tant point  before  the  Convention,  I  will 
proceed  to  another  aspect  of  the  question 
that  was  dealt  with  by  Mr.  Holder.  Mr. 
Holder,  in  speaking  of  the  absurdity  of 
this  proposal,  said  that  it  would  relieve 
South  Australia  of  the  payment  of  some 
£400,000  interest.  I  think  the  honorable 
member  must  have  misread  the  clause, 
inasmuch  as  it  provides  that  the  state 
shall  indemnify  the  Federal  Government 
the  full  amount  of  interest.  How  then 
could  South  Australia  get  a  gift  of 
£400,000?  I  am  sure  that  Mr.  Holder 
is  the  last  person  who  would  raise  up  a 
straw  man  for  the  purpose  of  knocking  it 
down,  and  I  attribute  that  statement  to 
inadvertence  or  to  a  misconception  of  the 
•clause.  We  have  discussed  Mr.  Glynn's 
amendment  and  the  amendment  suggested 
by  the  Tasmanian  Parliament,  but  it  has 
never  been  proposed  that  any  such  gross 
inequality  as  has  been  suggested  by  Mr. 
Holder  should  be  allowed  to  exist.  It  has 
been  generally  recognised  that,  owing  to 
the  great  inequality  in  the  indebtedness 
■of  the  several  colonies,  running  from 
£40  to  £65  per  head,  there  must 
be  an  adjustment,  and  that  is  so 
obvious,  that  I  am  rather  surprised  that 
Mr.  Holder  should  have  made  a  point 
of  it.  The  honorable  member  also  laid 
very  great  stress  on  a  point  which  has 
been  referred  to  by  Mr.  Deakin,  in  his 
attempts  to  show  that  there  would  be  no 
difference  whatever  whether  the  liability 
was  left  with  the  states  Parliaments  or 
thrown  on  the  Federal  Parliament.  There 
is  a  great  and  essential  difference.  We 
{Mr.  Henry. 


recognise  that  the  money  must  ultimately 
be  paid  by  the  taxpayers  of  Australia,  but 
there  is  a  very  great  distinction.  If  we 
place  this  definite  obligation  on  the  Federal 
Parliament,  the  Federal  Treasurer  must 
provide  the  money,  and  if  he  under- 
estimates his  necessities  he  will  have  to 
make  up  the  deficiency.  The  states 
Treasurers  will  escape  the  payment  of  any 
such  deficiency.  Any  practical  man  will 
recognise  what  a  material  difference  that 
is.  In  the  one  case  the  money  would,  in 
all  probability,  come  out  of  the  Customs 
revenue.  In  the  other,  it  must  come  out 
of  direct  taxation. 

Mr.  Reid.— Why  not  put  that  in  the 
Constitution,  so  as  to  make  everything 
perfectly  safe  1 

Mr.  HENRY.— I  understand  the  right 
honorable  member's  sneer,  but  we  are  con- 
tent with  one  thing  at  a  time.  It  is  quite 
possible  that  the  Federal  Treasurer  may 
make  a  miscalculation,  and  he  should  be 
responsible  for  any  deficiency  arising  from 
it.  Mr.  Holder,  in  his  closing  remarks, 
said  that  the  whole  of  the  financial  pro- 
posals as  passed  by  the  Convention  wrere 
being  reversed  by  the  throwing  of  this 
obligation  on  the  Federal  Parliament. 
I  regret  the  honorable  member  did  not 
elaborate  the  point,  and  show  us  how 
such  a  result  could  follow.  I  fail 
to  see  in  what  way  this  definite  proposal 
can  be  destructive  to,  or  can  interfere  in 
any  way  with,  the  proposals  of  the  Finance 
Committee  up  to  the  present  juncture. 
The  suggestion  that  the  Convention  should 
enter  on  the  task  of  preparing  a  Tariff  I 
took  to  be  mere  ridicule.  I  am  entirely 
in  accord  with  the  honorable  member's 
views  as  to  the  confidence  we  have  in  the 
Federal  Parliament  doing  its  best  to 
safeguard  the  finances  of  the  several 
states,  and  I  hold  that  the  insertion  of  this 
provision  in  the  Constitution  will  be  an 
assurance  to  the  several  states  that,  to  a 
certain  extent,  at  all  events,  they  will  be 
relieved  of  their  liabilities.  It  will  cer- 
tainly be  of  assistance  to  us  in  Tasmania, 
where  difficulties  have  been  created  owing 
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to  the  publication  of  the  leaflets  by  the 
Statistician  of  New  South  Wales.  I  hope 
that  we  shall  have  an  opportunity  of 
dealing  with  the  last  pamphlet  issued  by 
that  gentleman  before  the  Convention 
adjourns. 

Mr.  REID  (New  South  Wales).— We 
have  spent  many  days,  sometimes,  discuss- 
ing matters  of  comparative  unimportance, 
and  it  was  indeed  a  surprise  to  me  to  find 
that,  during  my  unavoidable  absence  this 
morning,  one  of  the  most  important  mat- 
ters which  could  be  considered,  and  upon 
which  a  large  number  of  other  important 
matters  that  have  taken  up  a  great  deal 
of  time  depend,  was  suddenly  introduced, 
discussed,  and  decided  between  half-past 
ten  and  twelve  o'clock  to-day.  Unfor- 
tunately, the  express  from  Sydney  did  not 
arrive  until  half-past  twelve  o'clock  to-day, 
so  that  I  was,  just  by  the  mere  force  of 
fate  and  accident,  deprived  from  either 
the  opportunity  of  being  heard  on  this 
matter  or  of  giving  myself  the  privilege 
of  voting  upon  it.  But  it  does  appear 
to  me  that,  instead  of  joining  writh  those 
who  seem  inclined  to  advocate  another 
meeting  of  this  Convention,  it  would  be 
infinitely  better  for  us  to  get  our  work 
done  as  speedily  as  possible,  because  the 
further  we  go  the  more  we  seem  to  get 
mixed.  Now,  the  other  day  there  was  a 
provision  in  this  Bill  which  sought  to 
guarantee  the  financial  position  of  the 
states.  It  was  inserted,  against  the 
strong  opposition  of  myself  and  others,  by 
the  Finance  Committee  which  sat  in 
Adelaide.  It  appeared  in  the  Bill,  and 
remained  in  the  Bill  until  the  other  day. 
When  it  came  on  for  consideration,  after 
I  had  made  some  pretty  strong  observa- 
tions on  the  subject,  there  was  no  oppo- 
sition against  me,  and  that  proposed 
guarantee  to  the  states  was  not  even 
made  the  subject  of  a  division.  I  received 
a  pleasant  intimation  that,  owing  to  the 
very  strong  objection  I  had  to  it,  honorable 
members  who  were  opposed  to  my  viewr  of 
the  subject  were  not  even  going  to  divide 
the  Convention  on  the  question.     Bearing 


that  in  mind,  honorable  members  can  un- 
derstand my  astonishment  when  I  arrived 
here  to-day  and  found  that  the  course  of 
proceeding  which  characterized  this  Con- 
vention here  and  in  Sydney  had  been 
suddenly  changed.  Of  course  it  is  well 
for  the  Convention  to  get  on  with 
its  work,  and  whilst  I  impute  no  blame 
to  any  one,  because  it  was  my  duty 
to  be  here  at  half-past  ten  o'clock  this 
morning,  still  I  think  it  is  a  pity  that, 
on  Friday  afternoon,  when  the  subject  of 
the  debts  of  the  states  was  discussed  at 
such  length,  no  intimation  was  given  to 
honorable  members  that  such  an  important 
proposal  would  be  made. 

Mr.  Hfggins. —  Mr.  Glynn's  proposal 
on  Friday  was  perfectly  definite  in  favour 
of  this  proposal. 

Mr.  REID. — But  I  am  speaking  of  Sir 
George  Turner's  proposal.  It  is  very 
wrong,  no  doubt,  but  somehow  [  have 
come  to  attach  very  little  significance  to 
notices  of  amendments  by  Mr.  Glynn. 

Mr.  Glynn.— That  does  not  test  their 
merits. 

Mr.  REID.— No ;  but  still  I  went  on 
the  law  of  averages,  and  therefore  I  did 
not  seriously  regard  my  honorable  friend's 
proposal ;  but  if  I  had  known  that  the 
Premier  of  Victoria  was  going  to  make 
such  a  proposal  as  he  submitted  this 
morning,  I  would  have  attached  great 
significance  to  it. 

Sir  George  Turner. — I  can  asssure  the 
right  honorable  gentleman  that  when  I 
got  up  to  speak  I  had  no  intention  of 
moving  any  amendment. 

Mr.  REID.— That  only  shows  how 
fortunate  my  right  honorable  friend  was 
to  be  inspired  while  I  was  away.  That  is 
the  charm  about  genuine  inspirations; 
they  always  come  at  the  proper  time,  and 
I  am  sure  that  the  honorable  gentleman 
is  honestly  delighted  to  find  that  those 
who  have  hitherto  steadily  resisted  him 
on  the  matter  have  suddenly  followed  him 
to  such  an  extent  as  to  enable  him  to 
carry  his  proposal  by  25  votes  to  8.  Of 
course,    the   right  honorable  gentleman's 
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judgment  has  become  more  matured,  and 
it  is  no  possible  sort  of  complaint  that  an 
honorable  member  at  any  time  changes 
his  mind. 

Sir  George  Turner. — I  have  always 
been  of  my  present  opinion  on  this  ques- 
tion. 

Mr.  BEID. — But  the  honorable  member 
was  in  a  different  mood  in  Adelaide,  be- 
cause he  then  deferred  to  my  strong  opin- 
ions as  representing  New  South  Wales, 
by  not  inserting  "  shall." 

Sir  George  Turner. — I  have  heard  so 
many  of  these  strong  opinions  lately  that 
they  have  no  weight  with  me  now. 

Mr.  EEID.— Well,  we  will  take  it  that 
my  right  honorable  friend  is  now  deter- 
mined, if  he  can,  to  put  this  new  complexion 
on  the  matter.  Now,  I  have  long  ceased 
to  feel  any  very  keen  interest  in  the 
various  decisions  arrived  at  here,  because 
one  never  knows  when  they  will  represent 
finality,  but  I  might  be  humbly  allowed 
to  follow  Mr.  Holder,  and  express — and  I 
cannot  express  it  more  forcibly  than  he 
did  —  with  very  great  earnestness  how 
strongly  I  share  the  views  he  has  set 
forth.  In  the  first  place,  the  insertion  of 
the  word  "  shall  "  in  this  clause  will  have 
the  effect  of  presenting  several  millions 
sterling  at  once  to  the  holders  of  Aus- 
tralian bonds.  The  debts  of  the  five 
colonies,  I  find,  amount  to  £140,000,000, 
and  the  insertion  of  the  word  "  shall" 
in  this  clause,  if  this  Federal  Constitu- 
tion ever  comes  to  anything,  is  prac- 
tically presenting  to  the  holders  of  those 
£140,000,000  worth  of  Australian  states 
bonds  the  security  and  guarantee  of  the 
Commonwealth.  And  what  becomes  of 
all  those  elaborate,  eloquent,  and  labori- 
ous statements  made  to  the  public  of  the 
whole  of  the  colonies  of  Australia  by  lead- 
ing financial  authorities  as  to  the  great  gain 
which  was  to  come  to  the  people  of  Aus- 
tralia through  the  advantageous  terms 
upon  which  the  state  debts  could  be  con- 
solidated under  the  auspices  of  the  Com- 
monwealth %  Every  honorable  member 
can  see  that,  if  it  becomes  an  absolute 
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compulsion  that  every  one  of  these  bonds 
shall  be  taken  over  by  the  Commonwealth, 
the  bond-holder  gets  an  issue  of  the  Com- 
monwealth's security  without  paying  any- 
thing for  it,  and  that  represents  a  loss  of 
hundreds  of  thousands  a  year  to  the  Com- 
monwealth. It  represents  millions  sterling 
to  the  bond-holders,  and  I  say  it  is 
time  to  ask  this  Convention  are  any  of  the 
colonies  reduced  to  such  a  pitch  that  these 
desperate  measures  have  to  be  resorted  to  % 
Statisticians  have  said  so. 

Sir  Philip  Fysh. — Yes  j  the  New  South 
Wales  Statistician. 

Mr.  REID. — No ;  the  Government  Sta- 
tist of  Tasmania. 

Sir  Philip  Fysh. — No. 

Mr.  REID.— I  think  that  Mr.  Johnston's 
writings  as  to  the  position  of  Tasmania 
are  very  strong,  about  as  strong  as  any- 
thing can  be.  I  have  not  once  mentioned 
Mr.  Coghlan's  name  in  the  Convention ;  I 
have  never  referred  to  his  publications. 
No  matter  how  people  wrote,  I  have 
always  been  imbued  with  a  strong 
feeling  of  confidence  in  the  absolute 
stability  of  every  one  of  these  Australian 
communities.  Indeed,  this  desperate  aim- 
ing after  something  out  of  this  not 
yet  created  body  is  significant  not  of  a 
financial  strength  or  confidence,  but  of  a 
very  different  state  of  feeling,  and  I  am 
very  sorry  to  see  it.  Our  people,  whose 
policy  differs  so  widely  from  the  policy  of 
most  of  the  other  colonies,  feel,  notwith- 
standing that  fact,  that,  having  embarked 
in  this  cause,  they  are  prepared  to  leave  the 
fortunes  they  pursue,  to  leave  .the  settle- 
ment of  vital  matters  affecting  them  as  tax- 
payers, and  as  people  engaged  in  the  ranks 
of  industry  and  commerce,  to  the  Common- 
wealth; they  are  prepared,  feeling  full 
confidence  in  the  stability  of  the  other 
Australian  colonies,  to  go  in  with  them, 
even  under  circumstances  which  show  that 
the  colony  of  New  South  Wales  must 
inevitably  pay  up  to  48  j)er  cent, 
of  the  taxation  of  this  Commonwealth. 
Nearly  50  per  cent,  of  the  taxation  under 
any  conceivable  Tariff  will  come   out   of 
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New  South  Wales.  If  we  are  prepared, 
with  these  vast  interests  arid  responsi- 
bilities at  stake,  to  come  into  this  federal 
compact  with  every  confidence,  leaving 
our  affairsinthe  hands  of  the  Federal  Par- 
liament, surely  other  colonies  can  do  the 
same  thing,  being  equally  sound  and 
equally  self-reliant.  But  no.  There  has 
been  a  constant  desire  in  certain  quarters 
to  make  certain  things  safe  in  advance.  I 
say,  on  this  question  of  finance,  no  one 
colony  can  be  allowed  to  make  anything 
safe  in  advance.  How  would  honorable 
members  listen  to  me,  even  if  I 
represented  so  large  a  number  of 
people,  and  even  if  the  Federal  Conven- 
tion knew  I  did  represent  their  views, 
if  I  asked  for  some  sort  of  guarantee  in 
connexion  with  the  financial  policy  of 
the  Commonwealth  that  the  policy  of 
duties  should  not  be  pushed  too  far,  and 
so  on,  and  so  on;  and  that  some  share, 
however  small,  of  the  Commonwealth 
revenue  should  be  raised  from  some  other 
means  than  Customs,  so  as  to  give  the 
policy  of  low  Tariff  a  chance.  How  I 
would  be  ridiculed  if  I  came  forward  with 
any  such  request !  If  I  am  prepared  to 
leave  everything  open,  confiding  to  the 
wisdom  of  the  Federal  Parliament,  know- 
ing that  the  Federal  Parliament  will,  after 
all,  represent  the  whole  of  the  people  of 
the  states — if  I  am,  and  the  people  of 
New  South  Wales  are,  prepared  to  go  into 
the  Commonwealth  with  perfect  trust  in 
the  fairness  and  wisdom  of  the  financial 
policy  of  the  Commonwealth,  I  think 
the  other  colonies  should  meet  us 
in  the  same  spirit.  I  have  over  and 
over  again  said  that  no  Commonwealth 
Treasurer  could  possibly,  having  been  in- 
trusted with  the  duty  of  framing  a  Tariff, 
by  any  financial  proposals  of  his  leave 
any  single  colony  in  a  state  of  embarrass- 
ment. Well,  if  that  is  not  enough,  if 
stipulations  are  to  be  made,  honorable 
members  must  not  wonder  if  stipulations 
are  made  on  both  sides.  Now,  I  do  not 
propose  to  make  any.  I  will  be  true  to 
the  feeling  and  spirit  in  which  this  federal 
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enterprise  was  entered  upon.  I  still  leave, 
and  I  am  ready  to  leave,  the  Common- 
wealth and  the  Commonwealth  Parliament 
absolutely  unfettered  in  dealing  with  the 
finances  of  the  Commonwealth.  But  if 
these  proposals  are  to  be  put  in  for  a 
Commonwealth  Tariff',  or  if  the  Common- 
wealth itself  is  bound  to  raise  a  revenue  of 
£7,500,000,  because  that  is  what  this  word 
"shall"  means — If  I  have  to  go  back  to  \ .  \, 
South  Wales  and  tell  them,  not  as  a  thing 
which  may  happen  in  the  fortunes  of 
political  strife,  but  as  a  thing  which  must 
happen  when  the  Commonwealth  must 
begin  by  raising  £7,500,000  sterling. 

Sir  Philip  Fysh.—  £6,500,000. 

Mr.  REID.— Yes ;  I  find  the  honorable 
member  is  right.  The  amount  will  be 
£6,500,000. 

Mr.  Isaacs. — If  the  states  have  to  pay 
that  amount  out  of  direct  taxation,  what 
will  happen? 

Mr.  REID. — My  point  is  this.  If  you 
send  any  one  back  with  the  absolute 
statement  that  the  Parliament  has  so 
framed  a  Bill  that  a  certain  course  must 
be  taken 

Sir  Philip  Fysh.  —  It  is  already  so 
framed. 

Mr.  REID.— How? 

Sir  Philip  Fysh. — Because  you  must 
protect  the  solvency  of  the  states. 

Mr.  REID. — I  again  lament  the  use  of 
the  word  "insolvency."  This  Convention 
is  becoming  a  sort  of  bankruptcy  court  if 
one  may  judge  from  the  frequency  with 
which  that  word  is  used.  It  is  positively 
revolting  that  wre  should  hear  an  assembly 
representing  these  great  Australian  colo- 
nies using  these  ominous  words.  They 
are  words  entirely  unworthy  of  this  great 
body.  I  am  very  glad  to  think  that  no 
member  from  New  South  Wales  defiles 
his  lips  with  such  expressions  about  the 
solvency  of  the  country  he  represents. 
I  quite  agree  with  Mr.  Holder,  and  that 
is  why  I  am  so  strong  on  this  subject, 
that  we  have  been  altogether  wrong  in  all 
our  financial  labours  if  this  is  to  be  per- 
sisted in.     It  reduces  most  of  the  labours 
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of  the  Finance  Committee  to  an  absolute 
absurdity.  Would  it  not  have  been  infi- 
nitely more  straightforward  and  honorable 
if,  on  the  motion  for  removing  certain 
words  from  clause  92,  which  was  agreed 
to  without  a  division,  this  proposal  had 
been  made  ?  These  words  were  omitted  on 
the  strength  of  the  remarks  which  I  am 
now  making,  or  remarks  of  an  exactly 
similar  purport,  only  a  few  days  ago. 
These  words  were  struck  out  without 
division  : — 

During  the  first  five  years  after  uniform 
ditties  of  customs  have  been  imposed  the  aggre- 
gate amount  to  be  paid  to  the  whole  of  the 
states  for  any  year  shall  not  be  less  than  the 
aggregate  amount  returned  to  them  during  the 
year  last  before  the  imposition  of  such  duties. 

Sir  George  Turner. — These  words  were 
removed  because  they  were  unsuitable — I 
refer  to  the  last  ones. 

Mr.  REID.— Still,  they  could  have 
been  amended.  There  has  been  a  perfect 
genius  for  offering  amendments  in  this 
Convention,  and  surely  honorable  members 
would  have  been  equal  to  meet  that  little 
difficulty.  But  instead  of  that — we  ad- 
dressed ourselves  to  the  main  proposition 
involved  in  these  words,  and,  as  I  say, 
following  the  lead  of  the  Finance  Com- 
mittee— in  which  this  present  proposal  did 
not  find  any  strong  favour — these  words 
were  struck  out.  Now,  I  say  it  would 
have  been  infinitely  better  to  have  left 
in  that  guarantee  than  in  this  round- 
about indirect  way  attempt  to  arrive  at 
the  same  point.  My  reason  is  this : 
The  fewer  objections  to  the  measure  you 
put  in  this  Bill  the  better.  The  fewer 
grounds  you  put  in  this  Bill  to  create 
animosity  and  antipathy  the  better,  and 
that  remark  applies  to  this  proposition  to 
make  it  absolutely  compulsory,  whether 
a  state  likes  it  or  not,  that  its  finances 
shall  be  taken  over  by  the  Common- 
wealth, because  that  is  what  it  means. 
The  Customs  are  handed  over  to  the  Com- 
monwealth, not  because  the  states  shall 
be  reduced  to  be  mere  beggars  stand- 
ing at  the  duor  of  the  Commonwealth 
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Treasury,  not  for  any  such  ignoble 
reason,  but  because  the  whole  enter- 
prise of  federation  was  impossible  except 
with  a  uniform  Tariff,  and  with  the 
collection  of  the  duties  by  one  Central 
Government.  We  all  gave  way  to  that 
extent  in  this  federal  enterprise,  but 
it  did  not  at  all  follow  that  we  were 
prepared  in  other  matters,  not  essential, 
not  vital,  not  unavoidable,  to  go  so  far 
that  a  colony  would  be  compelled  to 
give  up  its  debts  and  intrust  them  to 
the  Commonwealth,  without-  having  the 
slightest  voice  as  to  whether  it  would  con- 
sent or  not.  Some  colonies,  no  doubt, 
would  be  only  too  glad  to  consent,  but  I 
do  not  think  our  colony  would  consent. 
We  do  not  wish  to  put  our  debt  upon  the 
shoulders  of  the  other  colonies,  and 
1  do  not  think  we  are  at  all  keen  to 
take  upon  our  shoulders  their  debts. 
Not  that  I  at  all  distrust  the  abso- 
lute strength  and  stability  of  the 
states  themselves,  but  we  all  want — and 
that  lias  been  the  keynote  of  this  federal 
enterprise  until  lately — to  leave  to  the 
states  those  things  wrhich  they  can  look 
after  themselves,  and  can  best  look  after, 
whilst  we  only  hand  over  to  the  Federa- 
tion those  things  which  cannot  be  done  by 
the  states  separately.  This  one  point  is 
enough  to  destroy  this  proposal,  except  as 
a  desperate  unwise  extravagant  expe- 
dient on  the  part  of  persons  Avho  have 
not  sufficient  confidence  in  the  soundness 
of  their  own  states — that,  as  the  honor- 
able member  (Mr.  Holder)  stated,  and  as 
every  one  must  admit,  all  the  advantages 
to  be  derived  in  time  to  come  by  the 
states  from  a  conversion  of  their  debts 
under  the  name  of  the  Commonwealth, 
with  the  national  security  attached,  will 
be  lost.  I  think  that  I  heard  the  honor- 
able member  (Sir  Philip  Fysh),  in  tones 
of  the  loftiest  eloquence,  describe  the 
enormous  advantage  which  it  would  be 
in  time  to  come  to  have  such  a  conver- 
sion. 

Sir    Philip    Fysh. — You   have   always 
denied  it. 
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Mr.  REID. — I  have  never  denied  it. 
The  difference  between  my  honorable  friend 
and  myself  in  regard  to  this  matter  is  tlmt 
I  do  not  believe  that  any  holder  of  a  state 
bond,  while  the  states  have  the  reputation 
which  they  have  at  the  present  time,  will 
give  up  that  bond  unless  he  gets  in  return 
a  new  bond  under  which  lie  will  be  paid 
the  same  amount  of  interest  as  he  is  now 
receiving. 

Mr.  Eraser. — Or  very  nearly  the  same 
amount. 

Mr.  REID. — Yes.  But  I  have  always 
admitted  that  when  the  deferred  periods 
for  payment  come  about,  and  the  bonds 
are  about  to  mature,  you  can  convert,  and 
convert  to  the  greatest  possible  advantage. 
Unfortunately,  however,  the  bulk  of  our 
debts  are  not  due  for  many  years  to  come. 

Sir  Philip  Fysh.— Half  of  them  fall 
due  within  eleven  years. 

Mr.  REID.— What  holder  of  Australian 
states  bonds  will  consent  to  the  conversion 
of  his  good  security  eleven  years  before 
it  runs  out,  unless  he  gets  as  good  terms 
as  he  is  now  enjoying?  I  do  not 
know  whether  my  honorable  friend  has 
ever  tried  to  convert  a  loan,  but  other 
people  have.  New  South  Wales  has  had 
the  advice  of  the  best  financiers  in  London 
— not  once,  but  a  dozen  times — during  the 
last  ten  years,  and  they  have  all  told  us, 
what  ordinary  common  sense  should  tell  a 
man,  that  the  colonies  have  not  yet  been 
reduced  to  such  a  pitch  of  discredit  that 
any  one  believes  that  they  will  not  pay 
their  debts  in  full.  So  long  as  the  bond- 
holders believe  that  they  will  be  paid 
their  interest  they  will  not  give  up 
bonds  which  are  now  returning,  say,  .£400 
a  year  to  them,  for  bonds  which  will 
only  return  them,  say,  £300  a  year. 
But  when  these  bonds  are  about  to  expire, 
and  the  bondholder  is  losing  his  £400  a 
year,  if  you  come  along  with  a  proposal 
to  extend  the  currency  of  the  debt  for 
another  30  years,  he  may  be  willing  to 
take  new  bonds  which  will  return  him 
only  £300  a  year. 

Mr.  Fraseh. — He  will  have  no  choice. 


Mr.  REID.— Yes;  that  will  be  his 
position.  In  this  way  you  may  be  able 
to  effect  a  great  saving  of  interest, 
and  the  colonies  are  strong  enough  to 
be  able  to  wait  until  they  can  reap  this 
benefit.  The  Commonwealth  will  last 
long  enough  to  be  able  to  conduct  all 
operations,  but  they  are  operations 
which  must  be  conducted  with  the  mutual 
good-will  of  both  parties.  To  talk  of 
handing  over  to  these  people,  who  hold 
£140,000,000  worth  of  state  bonds  to-day, 
the  security  and  guarantee  of  the  Com- 
monwealth, by  the  insertion  in  the  Con- 
stitution of  the  word  "  shall,"  means — 
what?  It  means  this:  If  the  liability  to 
pay  the  interest  upon  this  debt  is  taken 
over  by  the  Commonwealth,  the  Com- 
monwealth becomes  responsible  to  pay 
every  penny  of  interest  so  long  as  the 
bonds  remain  in  force,  and  to  pay  the 
principal  when  the  debt  matures.  Are 
we,  an  assemblage  of  business  men,  study- 
ing the  interests  of  these  states,  when  we 
propose  to  announce  to  the  bond-holders 
in  London  that  the  day  the  Common- 
wealth Bill  comes  into  force  they  will 
have  the  security  of  the  Commonwealth 
behind  their  bonds?  What  will  your 
conversion  amount  to  if  you  do  that  ? 
When  you  come  along  with  vour  Com- 
monwealth bonds  in  ten  or  twenty  years' 
time,  as  each  loan  matures,  and  ask  the 
bond -holders  to  accept  the  bond  at  a 
lower  rate  of  interest,  telling  them — 
"Now  you  are  getting  the  Common  wealth 
bonds  instead  of  the  state  bonds,"  they  will 
Hay — "The  Commonwealth  has  been  paying 
our  interest  for  the  last  twelve  years,  and 
is  responsible  for  this  debt.  You  are  not 
offering  us  better  security  than  we  already 
have.  It  is  the  same  security,  and  what 
fight  have  you  to  ask  us  to  agree  to  these 
conditions  under  the  plea  that  we  are 
getting  a  better  security  ?  '"' 

Mr.  Henry.  —  If  conversion  is  only 
ole  as  the  bonds  mature,  how  can 
such  a  state  of  things  arise  ? 

Mr.  REID. — I  do  not  understand  the 
honorable  member. 


1616  Commonwealth  of  [28  Feb.,  1898.] 


Australia  Bill. 


Mr.  Henry. — The  right  honorable  mem- 
ber is  arguing  that  there  is  no  conversion 
possible,  except  as  the  bonds  mature. 

Mr.  REID. — I  am  speaking  of  the  case 
when  a  state  goes  to  the  bond-holder. 
But  the  Commonwealth,  going  to  the  bond- 
holders, and  having  the  power  to  say  "No" 
if  the  terms  do  not  suit,  will  be  in  a  vastly 
different  position.  The  Commonwealth 
will  be  able  to  go  to  the  bond-holders  and 
say — "  You  have  only  got  big  South  Aus- 
tralia, or  little  New  South  Wales,  or  Tas- 
mania, as  security  for  your  bonds.  Now, 
here  is  a  great  Commonwealth,  formed 
of  all  the  colonies,  ready-  to  take  these 
bonds  off  your  hands  and  to  give  you  a 
vastly  better  security,  upon  such  terms  as 
to  length  of  time  as  may  be  agreed  upon." 
If  the  Commonwealth  did  that  it  would 
be  offering  a  distinct  advantage  to  the 
bond-holder.  The  proposition  is  quite 
different  from  that  in  which  the  Common- 
wealth would  stand  if  it  gave  the  bond- 
holders this  advantage  in  the  first  instance. 

Mr.  Higgins.  —  The  right  honorable 
member  is  dealing  with  a  bargain  in  re- 
spect to  a  conversion  before  the  time  of 
maturity. 

Mr.  REID. — Yes.  Of  course,  when  a 
bond  has  matured  it  will  be  easy  for  the 
state  to  go  into  the  market  and  borrow 
money  irrespective  of  the  bond-holders, 
and  out  of  this  money  repay  the  original 
debt.  The  rate  of  interest  then  to  be 
paid  by  the  state  will  be  the  current 
rate  of  interest  at  the  date  of  the  conver- 
sion. No  doubt  the  interest  upon  the 
Commonwealth  bonds  will  be  lower  than 
the  interest  upon  a  state  bond.  But  if 
the  Commonwealth,  while  all  the  state 
bonds  are  out,  stamps  them  with  the 
indorsement — "We  will  pay  this  debt," 
state  bonds  are  made  Commonwealth 
bonds,  and  the  Commonwealth  loses  the 
opportunity  of  being  able  to  substitute 
a  better  security  for  a  worse.  That  sort 
of  finance  may  suit  South  American  re- 
publics, but  we  have  not  come  to  it  in 
Australia,  at  all  events  not  in  our  part  of 
Australia,  and  we  never  shall. 
[Mr.  Reid. 


Sir  GEORGE  TUKNER  (Victoria).— 
I  was  rather  surprised  at  the  language  of 
my  right  honorable  friend  in  regard  to 
this  proposal.  He  has  insinuated  rather 
than  stated  that  advantage  was  taken  of 
his  absence  to-day  to  pass  an  amendment 
which  we  should  not  have  attempted  to 
pass  if  he  had  been  present. 

Mr.  Reid. — I  did  not  insinuate  that  at 
all. 

Sir  GEORGE  TURNER.— If  you  did 
not  insinuate  that,  the  whole  of  your  in- 
troductory remarks  had  been  better  left 
unsaid.  Then  the  right  honorable  mem- 
ber characterized  this  proposal  as  desper- 
ately extravagant,  and  referred  to  it  as 
being  significant  of  a  want  of  financial 
strength  in  the  states  which  supported  it. 

Mr.  Reid. — I  said  a  want  of  confidence 
in  our  financial  strength,  which  is  a  very 
different  thing.  I  have  confidence,  if 
others  have  not. 

Sir  GEORGE  TURNER.— I  think  we 
all  have  confidence  in  the  financial  strength 
of  all  the  colonies,  and  the  British  money 
lender  has  just  as  much  confidence  as  we 
have.  I  have  never  been  able  to  realize 
that  any  bond-holders  will  immediately 
put  up  the  price  of  bonds  from  96  to  104 
because  they  have  the  Commonwealth 
security.  Surely  the  Premier  of  New 
South  Wales  will  not  say  that  the  security 
which  his  colony  gives  to  the  British 
bond-holder  is  not  just  as  good  as  the 
security  of  the  whole  Commonwealth  will 
be.  I  say,  on  behalf  of  Victoria,  that  I 
have  no  doubt  that  the  security  of  Vic- 
toria is  quite  as  good  as  that  of  the  whole 
of  the  Commonwealth  will  be. 

Mr.  Reid. — Then  the  financiers  are  all 
wrong,  because  they  have  told  us  that  the 
Commonwealth  security  would  lead  to 
better  terms. 

Mr.  Higgins. — Especially  as  the  cus- 
toms and  excise  duties  have  been  taken 
away  from  the  states  and  have  been  given 
to  the  Commonwealth. 

Sir  GEORGE  TURNER.  — But  they 
will  be  returned  to  the  states. 
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Mr.  Reid. — My  honorable  friend  tells 
us  so. 

Sir  GEORGE  TURNER.— Then  if  they 
do,  the  security  of  the  colony  is  just  as 
good.  If  they  do  not,  if  there  is  a  fear 
that  they  will  not,  then  a  colony  is  going 
to  be  placed  in  a  very  unfortunate  posi- 
tion.    There  is  just  the  difficulty. 

Mr.  Reid. — We  are  strong  enough  to 
stand  it. 

Sir  GEORGE  TURNER.— I  cannot  see 
how  we  are  making  a  present  of 
£6,000,000  or  £8,000,000  to  the  bond- 
holders because  the  honorable  member 
tells  us  so,  and  I  think  a  majority  of  the 
Convention  agree  with  me,  that  no  conver- 
sion will  take  place  until  the  bonds  are  just 
about  maturing. 

Mr.  Reid. — You  can  convert  under  the 
Commonwealth  at  any  time. 

Sir  GEORGE  TURNER.— I  do  not  be- 
lieve you  can.  Suppose  my  honorable 
friend  is  a  tenant  for  life,  and  is  entitled 
to  the  whole  income  of  £10,000  worth  of 
Victorian  bonds  at  4  per  cent.  If  he  is 
told  that  the  Commonwealth  is  going  to 
give  certain  bonds  which,  instead  of  bring- 
ing in  £400  a  year,  will  bring  in  only 
£300,  he  will  say  to  the  trustees — "I  am 
perfectly  satisfied  with  the  income  I  am 
deriving  ;  I  am  perfectly  satisfied  with  the 
bonds  of  Victoria,  and  I  do  not  want  to  con- 
vert Victorian  bonds  into  federal  consols." 

Mr.  Holder. — What  about  the  poorer 
colonies  where  the  bonds  stand  much 
lower  1 

Sir  GEORGE  TURNER.— I  cannot  see 
how  that  will  affect  the  question  at  all. 
Of  course,  if  they  are  below  par,  and  you 
say  you  are  going  to  give  them  par,  I  can 
understand  their  taking  them  at  once, 
but  I  do  not  think  there  would  be  much 
fear  of  a  conversion  taking  place  if  a 
Federal  Treasurer  had  togive£100  for  £96. 
I  do  not  think  that  is  the  sort  of  conver- 
sion which  a  Federal  Treasurer  is  likely 
to  carry  out.  I  have  tried  to  follow  those 
who  hold  the  view  that  the  mere  Baying 
to  the  Commonwealth — "  You  shall  take 
over  the  liability  to  pay  this  interest "  is 
[102] 


going  to  put  this  great  increase  on  the 
price  of  the  bonds  till  an  intimation  is 
made  by  the  Federal  Parliament  that  in 
addition  to  what  the  state  is  doing — 
paying  the  interest — they  are  going  to 
convert  them  into  something  better,  and 
the  Federal  Treasurer  will  not  do  that 
till  the  bonds  are  falling  due.  But  even 
if  you  leave  it  optional  for  the  Common- 
wealth to  do  it,  the  moment  that  the 
Parliament  intimates  that  they  are  taking 
the  necessary  steps  to  obtain  the  consent 
of  the  state,  which  must  be  given  by  Act 
of  Parliament,  and  therefore  must  be  made 
public,  the  same  thing  will  happen.  The 
bond -holder  will  know  that  the  Federal  Par- 
liament is  anxious  to  take  up  these  bonds, 
and  he  will  put  up  the  price  just  as  he 
will  do  under  this  proposal,  because  he  will 
know  that  there  is  no  compulsion  to  con- 
vert. I  could  understand  my  honorable 
friend's  objection  if  we  were  providing 
in  the  Bill,  that  within  twelve  months 
after  the  establishment  of  the  Common- 
wealth it  should  be  the  duty  of  the  Fede- 
ral Parliament  to  convert  and  consolidate 
all  our  bonds  into  one  loan.  I  could  under- 
stand then  the  bond-holders  would  natu- 
rally think  that  they  were  going  to  get  a 
vastly  improved  security,  and  would  ask 
for  a  larger  price  for  their  bonds.  But  as 
we  say  here,  you  shall  pay  our  interest, 
and  we  are  doing  that  to  prevent  extrava- 
gance, that  will  not  convey  to  the  minds 
of  any  astute  people  in  England  who  hold 
our  bonds  that  there  is  any  attempt  to  make 
this  conversion  or  consolidation  unless  the 
Federal  Parliament  knows  that  it  is  going 
to  get  a  fair  and  reasonable  bargain  on  be- 
half of  the  states.  The  Premier  of  New 
South  Wales  tells  us  also  that  that  colony 
has  to  pay  one-half  of  this  taxation — 48 
or  50  per  cent.  I  fail  to  see  how  he 
arrives  at  those  figures. 

Sir  Edward  Braddon. — Coghlan. 

Sir  GEORGE  TURNER.— I  do  not 
think  that  even  Mr.  Coghlan  goes  to  that 
length,  but,  of  course,  my  right  honorable 
friend  is  just  mildly  exaggerating  the 
amount. 
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Mr.  Reid. — No  ;  I  am  going  on  a  very 
good  authority  in  saying  it. 

Sir  GEORGE  TURNER.— For  the  first 
two  years,  with  the  fact  of  our  having  no 
duties  to  pay,  because  our  bonds  will  be 
stored  with  dutiable  goods,  you  cannot  pay 
very  much. 

Mr.  Reid. — We  are  not  accustomed  to 
paying  much  now. 

Sir  GEORGE  TURNER.— The  other 
colonies  will  pay  in  the  same  ratio  to  their 
population  as  New  South  Wales  pays.  But 
even  if  they  do  pay  50  per  cent,  they  get 
it  back  again.  We  are  not  going  to  rob 
New  South  Wales  of  all  this  extra  revenue. 

Mr.  Reid. — Will  you  be  good  enough 
then  to  leave  it  optional  to  New  South 
Wales  whether  she  is  to  bring  in  her  debt  1 
Will  you  give  her  that  privilege  1 

Mr.  Isaacs. — That  is  another  question. 

Mr.  Reid. — I  make  that  application  to 
you  on  behalf  of  New  South  Wales. 

Sir  GEORGE  TURNER.— I  think  it 
would  be  to  the  interest  of  New  South 
Wales  and  of  all  the  colonies  that  we 
should  have  federal  consols. 

Mr.  Reid. — I  differ  from  you.  Give  us 
the  option,  that  is  all  I  ask. 

Sir  GEORGE  TURNER.— Then  my 
honorable  friend  says  we  are  to  raise  this 
£6,500,000  because  this  proposal  is  put  in, 
but  in  another  breath  he  says  that  either 
the  Federal  Government  must  raise  that 
sum  or  it  must  be  left  to  the  states  to 
raise  the  money  by  direct  taxation.  I 
think  that  if  we  have  to  go  to  our  people 
here  and  tell  them  that  we  are  giving  up 
this  elastic  source  of  revenue,  and  do  not 
know  what  we  are  going  to  get  back 

Mr.  Reid. — It  is  anything  but  elastic 
now. 

Sir  GEORGE  TURNER.— It  is  pretty 
elastic  in  most  of  the  colonies. 

Mr.  Reid. — Not  in  yours. 

Sir  GEORGE  TURNER.— It  has  cer- 
tainly been  increasing  in  our  colony,  and  I 
think  it  has  been  increasing  in  nearly 
all  the  colonies,  and  as  time  goes  on  no 
doubt  it  will  rapidly  increase,  and  while 
the  Customs  will  be  increasing  year  by 
[Sir  George  Turner. 


year,  a  considerable  amount  of  interest  on 
these  debts  that  the  Federal  Parliament 
has  to  pay  will  be  greatly  reduced  year  by 
year,  because  as  loans  fall  due  either  the 
state  or  the  Federal  Parliament  will  un- 
doubtedly convert  them,  and  as  they  are 
converted  the  rate  of  interest  will  be  re-, 
duced  from  4^  per  cent,  or  4  per  cent,  to 
3  per  cent.  Therefore  I  think  the  Com- 
monwealth will  run  very  little  risk,  in- 
deed, in  undertaking  to  pay  all  this  in- 
terest for  the  colonies.  In  any  case,  we 
arrive  at  the  same  conclusion,  because 
it  is  perfectly  clear  that  if  the  states  are 
to  be  left  in  the  position  they  ought 
to  be  in  then  they  must  get  back  from 
the  Federal  Parliament  about  as  much  as 
they  are  receiving  now,  allowing  for  the 
smaller  amount  of  the  expense.  If  they  do 
not  get  it  back  from  the  Federal  Parlia- 
ment, then  they  must  be  prepared  in  the 
respective  colonies  to  impose  some  kind  of 
taxation  for  the  purpose  of  raising  the  dif- 
ference, because  we  know  very  well  that  we 
cannot  get  on  with  less  money  than  we 
have.  We  have,  most  of  us,  cut  down 
our  expenditure  as  low  as  Ave  possibly  can, 
and  that  expenditure,  against  the  desire  of 
the  Treasurers,  must  gradually,  year  by 
year,  increase,  if  we  are  to  carry  out  the 
various  improvements  and  the  develop- 
ment of  our  respective  colonies.  It  is 
evident  that  if  we  are  to  be  got  in  a  safe 
position,  we  must  either  ourselves  raise  it  by 
direct  taxation,  or  we  must,  if  we  possibly 
can,  place  something  in  the  Bill  which  will 
throw  on  the(  Federal  Parliament  the  onus 
of  raising  it  by  indirect  taxation  through 
the  Customs  ;  and,  as  we  are  told  that 
must  be  done,  I  see  very  little  harm  in 
making  it  perfectly  clear  and  certain  that 
it  will  have  to  be  done.  My  honorable 
friend  appears  to  disown  altogether  various 
figures  which  have  been  circulated  from 
time  to  time  by  the  Statistician  of  New 
South  Wales.  I  think  it  is  a  matter  of 
the  deepest  regret  that  week  after  week 
we  have  new  pamphlets  circulated 
amongst  us,  and  the  contents  published 
in    the    press,    bearing    the    imprint    of 
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William  Applegate  Gullick,  Government 
Printer,  Sydney.  What  can  our  people 
think  when  this  pamphlet  comes  into 
their  hands — Notes  on  the  Federal  Aspect 
of  Austnili'in  i\ -deration  by  the  Govern- 
ment Statistician  of  New  South)  Wales, 
printed  by  the  Government  Printer? 
Ninety-nine  persons  out  of  every  100  will 
say — "This  is  an  official  document  cir- 
culated with  the  cognisance  of  the  Govern- 
ment of  New  South  Wales."j 
J  Mr.  »Reid. — Was  not  I  Mr.  Johnston's 
paper  published  by  the  Government 
Printing-office  1 

Sir  Philip  Fysh. — No. 

M  r.  Re  id. — I  put  no  embargo  on  the 
Statist. 

Sir  GEORGE  TURNER.— In  the  docu- 
ment we  received  to-day  we  read — 

If,  therefore,  there  was  a  return  of  surplus 
revenue,  according  to  contributions,  the  Vic- 
torian Treasury  would  be  £458,000  worse  off 
than  she  is  at  present,  supposing  her  Tariff 
were  continued ; 

That  is  what  we  have  to  go  to  our  people 
with. 

and  his  diiliculties  would  be  made  still  greater 
if  a  lower  Tariff  were  adopted. 

How  can  we  go  to  our  people  w7ith  this 
staring  us  in  the  face — that  even  on 
our  own  Tariff  Victoria  will  incur  a  loss 
of  £458,000,  but  that— 

Under  a  £6,000,000  Tariff  the  £458,000 
deficiency  would  be  swollen  to  £676,000. 

There  is  a  statement  circulated  appa- 
rently by  the  authority  of  the  Go- 
vernment of  New  South  Wales  amongst 
our  people,  and  published  in  our  news- 
papers. Our  people  will  naturally  say — 
"  What  does  this  mean  ?  If  Victoria, 
with  its  population  of  only  a  million,  is 
going  to  lose  £600,000  or  £700,000  a 
year  through  joining  the  Federation,  we 
will  be  bound  to  submit  to  a  very  heavy 
increase  in  our  direct  taxation."  Then 
he  ends  up  with  this  significant  state- 
ment : — 

If  the  distribution  is  not  per  capita  it  will  not 
be  possible  for  Victoria  to  join  the  Federation 
without  ruining  its  financial  position. 


We  have  been  told  by  the  Premier  of  New 
South  Wales  that  we  must  not  dare  to 
mention  the  word  *  insolvency."  We 
only  mentioned  it,  not  in  fear  that  these 
colonies  would  ever  be  going  insolvent, 
but  because  if  this  revenue  is  to  be  taken 
from  us,  and  we  have  not  any  guarantee 
that  we  shall  get  back  a  portion  of  it, 
then,  unless  we  impose  heavy  and  direct 
taxation,  we  shall  be  in  an  insolvent 
position. 

Mr.  Reid. — Then  Coghlan  is  the  basis 
of  your  move  to-day  % 

Sir  GEORGE  TURNER.— Coghlan  is 
not  the  basis  of  my  move  to-day.  My 
right  honorable  friend  knows  very  well 
that,  from  the  very  first,  I  have  advocated 
that  the  debts  should  be  transferred  to  the 
Commonwealth. 

Mr.  Reid. — You  assented  at  Adelaide 
that  the  word  should  be  left  at  "may," 
and  so  the  records  show.  In  deference  to 
the  objection  of  myself  you  assented  to 
the  word  "  may  "  being  put  in. 

Sir  GEORGE  TURNER.— But  I  think 
I  am  a  little  wiser  now  than  I  was  at 
Adelaide. 

Mr.  Higgins. — I  think  that  you  thought 
then  that  Mr.  Coghlan  was  right. 

Sir  GEORGE  TURNER.-I  never  be- 
lieved that  he  was  right,  because  the 
absurdity  of  his  statements  was  palpable 
on  the  face  of  them. 

Mr.  Reid. — The  facts  upon  which  they 
are  based  are  right,  but  the  application  is 
wrong. 

Sir  GEORGE  TURNER.— I  am  afraid 
the  bombshell  that  was  exploded  in  Ade- 
laide, and  which  put  two  of  my  colleagues 
in  fear  of  their  existence,  did  more  harm 
than  it  could  possibly  have  done  good. 
The  only  object  that  I  had  in  this  amend- 
ment was  to  throw  the  onus  on  the  Fede- 
ral Treasurer  of  making  provision  for  this 
payment  in  order  to  prevent  him  from 
being  extravagant,  and  giving  way  too 
easily,  as  Treasurer,  to  every  demand  for  ex- 
penditure which  will  undoubtedly  be  made 
upon  him.  As  the  Bill  stands,  he  will 
have  ample  power  to  spend  money  in  the 
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erection  of  arsenals  and  military  colleges, 
and  matters  of  that  kind,  which  would  eat 
up  a  large  portion  of  the  revenue.  There 
can  be  no  doubt  that  he  would  be  ex- 
tremely liable  to  have  pressure  brought  to 
bear  upon  him  to  spend  money  in  military 
and  other  directions,  especially  in  times 
when  there  is  anything  like  a  war  scare, 
and  the  result  might  be  to  leave  him 
in  a  difficult  position. 

Mr.  Retd. — War  expenditure  could  not 
be  met  out  of  revenue,  surely  1 

Sir  GEORGE  TURNER.— In  Victoria 
we  have  erected  forts  out  of  revenue,  and 
have  paid  for  them  almost  entirely. 

Mr.  Reid. — Well,  if  you  get  the  money 
from  the  Commonwealth — and  you  will  be 
entitled  to  get  it  back — it  will  be  a  nice 
nest-egg  for  you. 

Sir  GEORGE  TURNER.— We  paid  for 
these  military  works  out  of  revenue,  and 
do  I  understand  that  we  are  to  get  it 
back  from  the  Commonwealth  ? 

Mr.  Reid. — Yes,  if  you  paid  for  it  out 
of  revenue. 

Sir  GEORGE  TURNER.— Where   are 

we  to  get  it  back  from  1     And  how  1     Are 

we  to  get  it  back  from  New  South  Wales? 

Mr.  Reid. — You  will  get  Commonwealth 

bonds. 

Sir  GEORGE  TURNER.— Then  the 
Commonwealth  will  have  to  borrow  for 
that  purpose  ? 

Mr.  Reid. — Surely ;  do  you  think  the 
Federal  Government  can  take  up  £8, 000, 000 
or  £10,000,000  worth  of  public  works  with- 
out borrowing  1 

Sir  GEORGE  TURNER.— I  know  very 
well  that  they  cannot.  The  clause,  as  I 
want  it,  would  stand  very  much  as  it  does 
in  the  Bill  now.     The  clause  says — 

The  Parliament  may  take  over  the  whole  or 
a  rateable  proportion  of  the  public  debts  of  the 
states  a3  existing  at  the  establishment  of  the 
Commonwealth,  and  may  from  time  to  time 
convert,  renew,  or  consolidate  such  debts  or  any 
part  thereof. 

And  so  on.  But  there  is  no  obligation 
on  the  Federal  Parliament  to  convert  or 
consolidate. 

[Sir  George  Turner. 


Mr.  Reid. — Are  you  going  to  allow  all 
the  colonies,  after  all  their  debts  are  taken 
over,  to  enter  into  new  borrowings  1 

Sir  GEORGE  TURNER.  — We  dis- 
cussed* that  matter  this  morning,  and  I 
gave  my  own  view  of  it.  That  view  is 
that  all  borrowings  should  be  through  the 
Commonwealth,  and  then  that  the  states 
are  to  indemnify  the  Commonwealth  for 
the  interest  payable  in  respect  of  the 
debts.  If  there  is  any  surplus  revenue 
after  paying  the  interest,  the  Common- 
wealth will  return  it  to  the  states  ;  if  there 
is  anything  short,  the  states  will  have  to 
return  it  to  the  Commonwealth.  That 
would  not  interfere  with  the  bookkeeping 
system  we  have  adopted,  and  it  is  some 
sort  of  guarantee — not  the  guarantee  I 
desire  or  wish  to  take  to  our  people;  but 
it  would  be  something  with  which  we 
could  go  to  the  people  and  by  means  of 
it  could  say  to  them — "  There  is  an  obli- 
gation thrown  upon  the  Federal  Parlia- 
ment to  provide  as  far  as  it  can  the  interest 
on  the  loans  before  it  expends  money  for 
ordinary  purposes."  This  is  to  some 
extent  a  guarantee  that  the  people  of  the 
colonies  will  not  be  left  in  the  position 
that  the  Parliament  will  have  to-  impose 
direct  taxation.  I  should  like  to  go  a 
little  way  further. 

Mr.  Barton. — If  it  extended  to  all  in- 
terest payable  by  the  states  it  would 
amount  to  a  huge  expenditure  by  the 
Commonwealth. 

Sir  GEORGE  TURNER.— I  am  not 
proposing  that  the  Commonwealth  should 
meet  these  debts,  but  simply  take  over 
the  payment  of  the  interest  on  them. 

Mr.  Symon. — Do  you  intend  that  the 
states  shall  continue  liable  for  any  de- 
ficiency? 

Sir  GEORGE  TURNER.— Undoubtedly. 

Mr.  Barton. — I  suppose  the  debts  of 
the  colonies  amount  to  £170,000,000,  and 
the  average  interest  would  be  about  4  per 
cent. 

Sir  GEORGE  TURNER,— Yes.  The 
interest  is  over  £6,000,000  a  year. 
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Mr.  Barton. — Then  there  would  be  the 
ordinary  Commonwealth  expenditure  in 
addition.  What  sort  of  a  Tariff  would 
have  to  be  put  on  to  meet  that  huge 
expenditure  ? 

Sir  GEORGE  TURNER.— I  have  not 
said  that  the  Commonwealth  Parliament 
is  to  be  bound  to  raise  a  revenue  sufficient 
to    pay   the    whole   of     the    interest.     I 
thought,    at   first,    that  we   might    have 
adopted  that  very  simple  means;  but  it 
would  work  adversely  to  the  states,'  be- 
cause, in  the  first  instance,  the  Common- 
wealth would  be  receiving  less  than  they 
would  have  to  pay  in  interest,  but  in  ten 
or  fifteen  years'  time  the  Commonwealth 
would    be    receiving   in    customs    duties 
far     more    than    it    would    be    paying. 
I  am  not  asking  for  any  colony  to  have 
any  advantage  over  another,  but  simply 
that  we  may  have  this  check  on  extrava- 
gant expenditure  by  the  Treasurer  of  the 
Commonwealth.     That  is  the  only  object 
I  have  in  view.     I  do  not  want  to  take 
money  from  New  South  Wales   for   the 
benefit  of  the  other .  colonies,   but  simply 
that,  instead  of  leaving  the  matter  abso- 
lutely optional  to  the  Federal  Parliament, 
we  should  say  to  the  Federal  Treasurer— 
"From  the  first  you  must  pay  this  interest." 
Mr.    Reid. — What   machinery   do   you 
suggest  if  a  colony  is  in  distress  owing  to 
some  calamity,  and  is  slow  in  sending  in 
the  amount  ? 

Sir  GEORGE  TURNER.— I  can  hardly 
anticipate  a  case  in  which  a  colony  would 
be  in  that  position.  If  there  was  any  such 
danger,  there  would  be  no  difficulty  what- 
ever in  making  our  railway  revenues  a 
trust  account,  or  in  giving  the  Common- 
wealth a  first  charge  on  the  railway 
receipts  as  a  security. 

Mr.  Kingston.— You  might  give  them 
a  special  power  of  taxation. 

Sir  GEORGE  TURNER.— I  should  not 
like  to  see  such  a  clause  inserted  in  the 
Bill. 

Mr.   Barton.— It  would  be  as  bad 
putting  in  a  receiver  or  a  bailiff. 


as 


Sir  GEORGE  TURNER.— It  would  be 
easy  to  give  the  Commonwealth  a  security, 
but  I  would  not  consent  to  anything  of  the 
kind  being  put  in  the  Bill.  I  do  not 
think  the  Federal  Parliament  would  ever 
be  likely  to  ask  for  such  a  security.  There 
is  no  doubt  that  New  South  Wales  is  in  a 
different  position  to  the  other  colonies, 
by  virtue  of  the  large  land  revenue  it  now 
receives. 

Mr.  Reid. — Will  you  give  us  the  option 
of  standing  out  of  that  arrangement  ? 

Sir  GEORGE  TURNER.— No,  I  would 
rather  see  it  struck  out  of  the  Bill  alto- 
gether. I  would  not  put  a  placard  of 
disgrace  on  the  mother  colony. 

Mr.  Reid.— Our  debt  is  £60,000,000. 
It  is  a  heavy  burden  to  carry. 

Sir  GEORGE  TURNER.— You  will  not 
carry  it  yourselves. 

Mr.  Reid. — Yes,  and  a  little  more. 
Sir  GEORGE  TURNER.— The  honor- 
able member  is  suspicious. 

Mr.  Reid. — Your  nervousness  is  making 
me  suspicious. 

Sir  GEORGE  TURNER.— I  am  quite 
prepared  to  show  my  trust  in  the  Federal 
Parliament  by  handing  over  all  our  debts 
to  the  Commonwealth,  if  you  like.   I  nev!er 
met  an  individual  who  objected  to  hand- 
ing over  his  debts  to  any  other   person. 
The  right  honorable  gentleman  seems  to 
be  afraid  that  he  is  going  to  be  ruined 
by    handing    over    to    another   body  the 
payment  of  the  interest  on  the  debt  of 
his   colony.     New    South   Wales   is  in   a 
different  position  from  the  other  colonies, 
because  it  has  a  large  land  revenue.     We 
in    the    other    colonies    have    not    that 
stand-by,    and   nine    out   of   ten   of    our 
people  will  ask  "  How  much  is  federation 
going  to  cost  us?"     That  is  our  difficulty, 
and,  with  the  various  statements  that  b 
been  published  by  the  press  with  regard 
to  the  allegations  made  by  Mr.  Coghlan, 
we  shall  have  a  very  hard  task  in  inducing 
our  people  to  vote   for  federation  unless 
we   have   some   stand-by.     The   stand-by 
we  have  asked  for  is  a  very  little    one, 
but   it   is   something,    and    I    hope    the 
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Convention  will  not  reverse  the  vote   it 
gave  this  morning. 

Sir  JOHN  FORREST  (Western  Aus- 
tralia).— I  do  not  think  the  Right  Hon. 
the  Premier  of  New  South  Wales  should 
have  been  so  much  surprised  at  the  action 
that  was  taken  this  morning  having  regard 
to  the  position  of  the  other  colonies  and  of 
New  South  Wales.  In  the  other  colonies 
the  greatest  revenue  producer  is  the  Cus- 
toms, and  the  Customs  are  to  be  handed 
over  absolutely  to  the  Federal  Parliament. 
It  is  natural  that  colonies  so  situated 
should  be  somewhat  anxious  about  the 
future.  Probably,  however,  we  are  over- 
anxious. We  have  often  said  that  we 
should  trust  the  Federal  Parliament,  and 
in  connexion  with  this  matter  I  think  that 
we  should  trust  the  Federal  Parliament. 
There  is  no  reason  to  suppose  that  the  Fede- 
ral Executive  will  squander  money  that  is 
handed  over  to  them  in  trust,  so  to  speak, 
in  building  arsenals  and  forts,  and  by 
those  means  place  these  colonies  in  a  posi- 
tion in  which  it  would  be  difficult  for  them 
to  pay  their  way.  That  is  an  unreasonable 
hypothesis  to  set  up.  I  think  that,  after 
discussing  this  matter  the  whole  day,  we 
shall  probably  have  to  come  back  to  the 
clause  in  the  Bill.  •That  clause  is,  after 
all,  as  fair  and  reasonable  as  any  that  has 
been  suggested.  I  myself  should  prefer 
that  no  limitation  should  be  placed  on  the 
power  of  the  Parliament  to  take  over  the 
debts  of  the  states.  It  should  be  enabled 
not  only  to  take  over  the  debts  existing  at 
the  time  of  the  union,  but  the  whole  or 
any  portion  of  any  subsequent  debts.  We 
need  not  insist  on  the  consent  of  the 
states  being  obtained.  There  might  be 
difficulty  in  getting  the  consent  of  all  the 
states,  and  we  might  fairly  leave  the 
matter  in  the  hands  of  the  Federal  Parlia- 
ment. It  might  be  said  that  one  state 
would  be  unwilling  to  give  up  its  debts  to 
the  Federal  Parliament,  because  it  might 
be  incurring  an  extra  liability  in  regard  to 
the  debts  of  the  Commonwealth.  But  that 
would  not  be  the  case.  The  whole  of 
the  people  of  the  Commonwealth  will  be 
[Sir  George  Turner. 


responsible  for  the  debts  handed  over.  We 
might,  therefore,  dispense  with  the  consent 
of  the  states.  I  quite  agree  with  what 
the  Hon.  Mr.  Holder  and  the  Premier 
of  New  South  Wales  have  said  about 
the  inadvisability  of  allowing  the  holders 
of  our  '  bonds  to  obtain  a  profit  that 
we  should  receive  ourselves.  I  foresee 
that  there  would  be  a  profit  on  the  conver- 
sion or  consolidation  of  our  debts,  and  it 
should  all  go  into  the  Commonwealth 
Treasury.  It  has  been  said  that  the  bonds 
of  all  the  colonies  are  of  the  same  value. 
That  statement  is  not  accurate,  and  I  am 
sorry  to  have  to  say  it.  There  is  a  con- 
siderable difference  in  the  value  of  the 
bonds  of  one  colony  and  those  of  another 
even  at  the  present  time.  I  know  that 
from  my  own  experience.  A  Western 
Australian  loan  was  placed  on  the  market 
the  other  day,  and  although  our  position 
was  far  better  than  it  had  ever  been 
before,  so  far  as  we  were  able  to  judge, 
we  did  not  get  as  good  a  price  as  on 
other  occasions.  During  the  same 
week  New  South  Wales  placed  a 
loan  on  the  market,  and  she  obtained 
about  £4  per  cent,  more  than  we 
did.  In  the  face  of  that  fact,  and  see- 
ing that  Western  Australia  is  supposed  to 
be  one  of  the  most  progressive  colonies  of 
the  group,  and  that  it  is  certainly  as  well 
able  to  bear  its  burdens  as  any  of  its 
neighbours,  how  can  it  be  said  that  the 
bonds  of  all  the  colonies  are  of  the  same 
value  *?  With  regard  to  the  insertion  of 
the  word  "  shall,"  I  must  say  that  if  I 
have  an  opportunity  I  shall  reverse  the 
vote  I  gave  this  morning.  I  gave  it 
hurriedly  and  without  due  consideration. 
I  think  it  would  be  unwise  to  make  it 
compulsory  on  the  Federal  Parliament 
•to  take  over  the  whole  of  the  state  debts. 
I  think,  if  we  give  them  full  power  to  take 
it  over  in  their  own  discretion  and  at  their 
own  time,  we  shall  be  doing  wisely.  If 
there  is  a  plan  adopted  by  which  benefit 
will  come  to  the  various  states,  and  the 
Commonwealth  likes  to  take  advantage  of 
it,     the    Commonwealth    ought    to  have 
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power  to  do  so ;  but  to  put  in  this  Bill 
that  it  shall  be  absolutely  obligatory  on 
the  Commonwealth  to  do  so  would,  I 
think,  be  a  great  mistake,  and  would 
defeat  the  objeet  we  have  in  view.  I  do 
not  know  bow  loans  are  raised  by  most  of 
these  colonies,  but  the  plan  adopted  by 
Western  Australia,  and,  I  think,  by  Tas- 
mania, lends  itself  most  favorably  to 
the  consolidation  and  conversion  of  the 
loans  after  a  certain  term.  For  instance, 
after  twenty  years,  our  loans  can  be  paid  off 
at  any  time  during  the  following  twenty 
.on  giving  twelve  months'  notice  to 
the  bond-holders.  When  the  first  twenty 
years  expire,  therefore,  in  our  case,  will  be 
the  time  for  the  Commonwealth  to  step 
in,  when  a  favorable  opportunity  occurs, 
and  give  the  twelve  months'  notice,  and  the 
Commonwealth  will  get  all  the  advantage 
of  the  conversion  scheme. 

Mr.  Fraser,  —  There  is  very  little 
money  borrowed  by  the  colonies  on  those 
conditions. 

Sir  JOHN  FORREST.  —  During  the 
last  seven  years  we  have  borrowed  on 
those  conditions,  so  that  our  earliest  loans 
within  that  period  have  thirteen  more 
years  to  run. 

Mr.  Reid. — Was  the  condition  in  your 
last  loan,  Sir  John? 

Sir    JOHN    FORREST.— Yes,    and   it 
was  in  all  our  loans. 
Mr.     Reid. — You    would    have  got    a 
r  price  if  you  had  not  had  that  con- 
dition in. 

Sir  JOHN  FORREST.— Well,  perhaps 
so.  We  have  also  a  sinking  fund  of  1 1\ 
per  eent.,  which  very  few  colonies  have, 
and,  at  any  rate,  if  we  have  suffered  a 
little  through  putting  in  the  condition  in 
question,  probably  we  will  reap  the  ad- 
vant.t-e  hereafter  through  having  estab- 
lished a  sinking  fund,  and  also  particularly 
through  having  the  power  to  consolidate 
ami  eonvert  our  loans.  Now,  equally  with 
every  honorable  member  here,  and  especi- 
ally with  those  who  are  Treasurers  of  the 
various  colonies,  I  am  most  anxious  to  be 
able  to  see  that  we  obtain,  in  this  scheme 


of  federation,  all  the  advantages  of  fa 
tion,  and  also  all  the  advantages  of  being 

secured     in     what     we    have    at  present. 
I    would    very    much     like     a    plan    of 
that  sort,  but  I  do  not  think  it  is  prac- 
ticable.    I  believe  that  the  Federal  Par- 
liament will  be  careful  of  the  trust  reposed 
in  it,  and  that,  after  paying  all  necessary 
expenses,  the  federal  authorities  will  re- 
turn the  balance  to  the  states.    Therefore, 
in  this  case,  as  in   all   others,   I  think  we 
may  fairly  trust  the  Federal    Parliament. 
Of  course,   as  far  as  the  present  condition 
of  the  various  colonies  is  concerned,  I  am 
quite  content  with  the  position  we  occupy 
in  Western  Australia.     I  have  shown  that, 
with  fair  economy  and  good  management, 
we  can  pay  our  way  and  be  independent  of 
New   South  Wales  and  the  whole  world, 
and,   therefore,  it  was  not  any  idea  that 
anybody  else  should  pay  anything  for  us 
that  induced  me  to  say,  this  morning,  that 
the    word    "shall"    should    be    inserted. 
My  only  idea  was  that  if  we  were  going  to 
get  the  debts  of  the  states  transferred  to 
the  Commonwealth,  leaving  the  obligation 
on  the  Federal  Parliament  to  pay  back  so 
much,  that  wTould  be  more  convenient  to 
them,  as  it  would  be  to  us,  but  I  am  quite 
willing  to  leave  it  optional  with  the  Fede- 
ral Parliament  to  deal  with  this   matter 
in  its  discretion  as  it  thinks  best.     I  am 
sure  that  we,  in  Western  Australia,  do  not 
want  anything    from  any   one.      I  hope, 
and    I    believe,    that    I    speak  for   every 
other    representative      in     making    that 
statement.  Our  present  debt  is  only  three 
times  the  amount  of  our  revenue,  which 
no    other    colony    represented    here    can 
say.      1  make  this   statement    with    only 
one  object,  namely,  to  show  that  in  giving 
my  vote  this  morning  I  was  not  actuated 
by  a  desire  .to  get  the  better  of  any  one.  I 
shall    not    say  anything  more  on  the    sub- 
ject.    1  wish  to  expedite  business.     1  am 
afraid  I  have  already  spoken  too  long,  but 
1  really  think  that  after  we  have  discussed 
this  matter  we  will  find  that  the  provisions 
in  the  Bill,   with  perhaps  a  little  altera- 
tion, will  meet  all  the  circumstances,  and 
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be  more  acceptable  generally  than  any 
other  scheme. 

Sir  PHILIP  FYSH  (Tasmania).— We 
have  been  arguing  to-day  as  though  the 
federal  debt  of  Australia  was  the  great 
wheel  upon  which  the  finances  of  the 
world  turned,  whereas  my  experience, 
during  a  great  number  of  years,  has  shown 
me  that,  after  all,  the  colonies  are  but  a 
fly  upon  that  wheel.  And  we  appear  to 
forget  that  we  do  not  control  the  value  of 
money  in  the  great  monetary  circles  of  the 
world,  but  that  they  control  us.  I  ob- 
serve that  Mr.  Reid  leaves  the  chamber 
just  as  I  am  about  to  address  to  him 
some  figures  which,  I  think,  might  be 
worthy  of  his  attention.  It  would  be  well  if 
the  right  honorable  gentleman  would  read 
himself  up  on  questions  of  finance,  and  not 
maunder  and  meander  about  the  subject 
as  he  very  frequently  does.  I  am  going 
to  bring  to  his  mind  the  important  fact 
that  during  the  last  five  years  the  rate 
of  interest  in  the  monetary  circles  has 
governed  the  value  of  our  securities,  and 
that  the  value  of  our  securities  has  not 
governed  the  rate  of  interest.  Whether 
it  was  South  Australia,  or  the  great  and 
important  colony  of  New  South  Wales,  or 
even  impecunious  Tasmania 

Mr.  Symon. — Thrifty  Tasmania. 

Sir  PHILIP  FYSH.— Yes,  thrifty  Tas- 
mania ;  we  found  ourselves  somewhere 
about  1892  or  1893  with  our  bonds  all 
quoted  at  from  less  than  £80  per  £100. 
New  South  Wales,  with  her  £2,000,000 
of  ibiiitorial  revenue  to  back  her  up, 
Victoria  with  her  protective  Tariff, 
South  Australia,  and  Tasmania,  all  stood 
in  very  much  the  same  position,  from 
£78  to  £84  per  £100.  Now,  what 
controlled  this?  Not  that  these  colo- 
nies, some  more  or  less  wealthy,  were 
separately  indebted,  but  other  circum- 
stances in  the  monetary  world,  such  as  the 
failure  of  the  Barings,  and  of  the  Argentine 
Republic,  and  so  on,  added  their  weight 
to  our  own  difficulties  of  1892-3.  But 
since  then  our  Australian  securities  have 
risen,  from  less  than  £80  up  to  £110  for 
[Sir  John  Forrest. 


3  J  per  cents,  per  £100,  a  difference  of  £30, 
or  more  than  30  per  cent,  upon  the  trans- 
action. Now,  why  did  not  the  Govern- 
ments of  these  colonies,  as  Governments, 
go  into  the  monetary  market  in  1892  or 
1893  and  purchase  our  bonds  ?  Because 
they  would  have  had  to  go  to  the  same 
market  and  raise  the  money.  Consequently, 
we  are  not  controlling  the  money  market, 
but  the  money  market  is  controlling  us  j 
and  if,  therefore,  we  now  get  away  from 
that  position  to  the  position  of  consolidat- 
ing our  debts,  and  we  raise  the  rate  or 
capital  value  of  the  investment  in  those 
securities,  who  gets  the  advantage  ?  Is  it 
proposed  that  we  should  go  into  the  market 
and  buy  up  those  securities  1  No.  There- 
fore, the  bond-holder  will  realize  the 
advantage  of  a  face  value  on  his  security 
higher  than  the  value  of  the  security  he 
bought.  But,  of  what  value  is  that  to 
him?  The  face  value  of  his  interest 
remains  at  3 \  per  cent.,  but  he  can 
sell  his  stock  for  so  many  more 
pounds  per  £100,  but  if  he  sells  he  must 
immediately  invest  in  something  else,  the 
market  price  of  which  will  only  realize 
him  £2  12s.  per  cent.  Therefore,  it  is 
not  a  question  of  how  much  we  will  lose 
by  the  conversion,  but  a  question  of  how 
much  advantage  the  holders  of  our  secu- 
rities will  gain  in  the  increased  market 
value  of  those  securities.  The  bond- 
holders will  get  no  advantage  in  the  way 
of  increased  interest  by  reason  of  the  rise 
of  the  apparent  capital  value  of  their 
securities  in  the  market.  Now,  take  the 
other  point. 

Mr.  Walker. — If  there  is  a  rise  in 
value  there  is  a  fall  in  interest,  and  why 
should  we  not  take  advantage  of  that  ? 

Sir  PHILIP  FYSH.— Because  the  Com- 
monwealth is  not  going  to  pay  off  its 
debts.  We  owe  £160,000,000,  and  we  are 
not  likely  to  pay  it  off.  We  are  likely 
during  the  next  twenty  years  to  add  50 
per  cent  to  it.  If  by  indorsing  the  bonds 
with  the  signature  of  six  or  seven  colo- 
nies, by  means  of  a  reasonable  consolida- 
tion, you  raise  the  value  of  those  bonds, 
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so  much  the  cheaper  will  you  borrow 
for  the  next  twenty  or  thirty  years. 
Who  will  get  the  advantage  then  1  If 
we  were  never  going  to  borrow  again 
you  could  say  that  the  holder  would 
get  the  whole  advantage,  but  if  the  colo- 
nies are  going  to  borrow,  the  fact  of  our 
bonds  having  risen  to  £110  or  £114  means 
that  the  Australian  colonies  or  the  Federa- 
tion will  be  able  to  get  money  at  3  per 
cent,  on  £114. 

Mr.  Holder. — And  you  will  be  paying 
the  higher  rate  of  interest  in  the  mean- 
time. 

Sir  PHILIP  FYSH.— We  will  do  so 
because  we  made  a  contract;  but  the 
colonies  have  been  wise  enough  to  make 
contracts  for  twenty  years,  and  the  loans 
are  redeemable  after  that. 

Mr.  Fraser. — Very  few. 

Sir  PHILIP  FYSH.— £130,000,000 
are  owing,  exclusive  of  £40,000,000 
borrowed  by  Queensland,  and  of  the 
former  amount  £50,000,000  are  redeem- 
able in  1910,  and  £20,000,000  in  1920. 
Any  Treasurer  will  wait  for  such  an  op- 
portunity. When  he  comes  to  convert 
what  will  be  the  quid  pro  quo  ?  No  man 
is  so  foolish  as  to  suppose  that  the  holder 
of  stock  is  going  to  give  away  anything 
when  he  converts,  and  the  Treasurer  must 
give  him  a  quid  pro  quo.  If  his  stock 
has  five  years  to  run  at  3^  per  cent.,  and 
some  of  it  has  to  run  ten  years  or  twenty 
years,  you  will  give  to  him  in  proportion. 
If  you  are  going  to  offer  him  a  50 
years'  tenure,  then  the  holder  with 
twenty  years'  tenure  will  take  less  than 
the  holder  of  a  five  years'  tenure. 
That  will  be  the  whole  position.  It  has 
been  pointed  out  by  the  exchanges  and 
financiers  of  the  world  that  so  far  as 
holdings  are  concerned  we  ought  to  do  all 
we  possibly  can  to  secure  our  quotation  in 
trustees'  stocks.  Trustees  do  not  buy 
except  upon  a  tenure  of  twenty  years. 
If  you  have  five  years,  ten  years,  and 
fifteen  years  to  run,  and  then  we  were  dis- 
posed to  give  30  years'  tenure  to  the  whole 


of  those  stocks,  it  would  not  be  the 
capital  amount  which  would  be  in- 
creased; it  would  only  be  the  number  of 
years  during  which  the  security  would 
be  held  which  would  be  increased.  So 
that,  after  all,  we  are  dealing  with  a  bogy 
when  we  presume  that  we  are  going  to 
increase  the  value  of  these  stocks  so 
enormously  against  ourselves.  There  is 
no  good  to  be  gained  by  conversion,  ex- 
cept by  delaying  the  payment  of  your 
interest,  and  except  upon  a  quid  pro  quo 
basis.  I  made  a  statement,  three  years 
ago,  that  Australia  might  save  over 
£1,000,000  by  conversion.  Will  any 
honorable  member  tell  me  that  any 
financier  having  taken  up  those  figures 
has  proved  them  to  be  incorrect  or  un- 
likely of  accomplishment?  I  can  assure 
honorable  members  that  the  Government 
of  Tasmania  holds  letters  from  very 
high  authorities  in  the  financial  world 
in  England,  some  of  wrhich  have  been 
already  quoted,  urging  us  to  take 
the  course  indicated,  and  not  only 
£1,000,000,  but  £2,000,0000,  might  be 
saved  by  the  arrangement.  £1,000,000 
will  be  saved  actually  in  pounds,  shillings, 
and  pence,  and  the  other  £1,000,000 
might  be  postponed  in  payment.  I  do 
not  call  such  a  postponement  a  saving; 
but  if  it  were  convenient,  if  the  Treasurer 
had  a  great  difficulty  to  meet,  and  was  not 
able  to  raise  a  revenue  except  such  as  a 
Tariff  of  40s.  per  head  represents,  and 
with  the  difficulty  of  a  state  standing  be- 
tween him,  he  could  convert  and  save 
£1,000,000  simply  by  postponing  the 
payment  of  a  certain  portion  of  the 
interest  for  30  years,  and  he  could  save 
another  £1,000,000  by  giving  trustees  and 
others  an  opportunity  of  coming  in  upon  a 
longer  currency  than  they  have  at  present. 
These  are  the  only  two  points  I  wish  to  add 
to  the  discussion.  There  has  been  so 
much  said  that  is  utterly  irrelevant  that 
I  do  not  wish  to  refer  to  it ;  but  I  con- 
sider that  these  two  points  are  relevant  to 
the  issue,  and  I  desire  to  place  them 
before  the  committee. 
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Mr.  SYMON  (South  Australia).— I  wish 
to  say  a  few  words  before  the  debate  con- 
cludes, in  order  to  make  clear  nry  own 
attitude  in  this  matter.  When  I  heard 
the  speech  of  Sir  George  Turner,  it  cer- 
tainly had  a  very  re-assuring  effect  upon 
me,  but  until  I  heard  that  speech,  hav- 
ing listened  to  other  speeches  previously 
delivered,  I  confess  I  had  very  serious 
misgivings  with  respect  to  the  vote  I 
gave  for  the  insertion  of  the  word 
"  shall "  in  place  of  the  word  "  may." 
However,  I  think  Sir  George  Turner's  ex- 
planation of  what  he  hopes  to  gain  has 
to  some  extent  removed  my  misgivings, 
and  it  has  taken  away  a  great  deal  of  the 
fear  which  I  entertained  as  to  the  pos- 
sible effect  of  substituting  "  shall "  for 
"may."  Both  before  and  since  I  had  the 
honour  of  entering  this  Convention,  I  have 
always  been  in  favour  of  federalizing  the 
debts  and  the  railways.  In  Adelaide,  when 
the  subject  was  first  discussed,  I  was 
amongst  those  who  took  the  position  that 
some  scheme  might  be  devised  under 
which  the  railways  and  the  debts  might  be 
brought  under  the  federal  power.  I  voted 
for  the  insertion  of  the  word  "  shall " 
in  order  to  give  effect  to  the  opinion 
which  I  have  always  entertained,  that,  to 
be  consistent,  some  scheme  should,  if 
possible,  be  devised  to  carry  out  the  feder- 
alization of  the  railways  and  the  debts.  I 
have  not  lately  felt  that  there  is  very 
much  possibility  of  that  being  accom- 
plished now.  If  we  had  resolutely  set  our 
minds  to  the  subject  at  the  Adelaide  sit- 
tings, and  if  we  had  determined  in  principle 
upon  the  federalization  of  the  railways  and 
the  debts,  I  think  we  should  have  been 
able  now  to  deal  with  some  scheme 
which  might  have  been  formulated  and 
worked  out  to  the  fair  satisfaction  of 
everybody.  I  think  that  that  is  now 
too  late.  Although  I  still  adhere  to 
the  opinion  I  have  always  entertained, 
I  believe  it  is  now  too  late  for  us 
to  take  up  this  vast  question  of  the 
federalization  of  the  debts  and  the  rail- 
ways. 

[Mr.  Symon. 


Sir  Philip  Fysh. — That  is  not  now  pro- 
posed. 

Mr.  SYMON.— If  the  honorable  mem- 
ber listens  to  me  he  will  understand  that 
I  do  not  believe  in  the  federalization  of  the 
debts  without  federalizing  the  railways. 
It  may  be  right  or  wrong  financially  if 
you  please,  but  I  do  not  believe  that 
any  fair  scheme  is  possible  under  which 
you  can  federalize  the  debts  without 
introducing  into  it  as  an  element  the 
federalization  of  the  railways.  Now 
that  wre  are  in  the  fifth  or  sixth  week 
of  our  Melbourne  session,  it  is  hopeless  to 
debate  any  such  question  as  the  federali- 
zation of  the  debts  or  of  the  railways,  and 
therefore  I  am  content  to  leave  things  as 
they  are.  It  was  from  that  point  of  view 
that  I  gave  my  vote  for  the  substitution 
of  the  word  "  shall "  for  the  word  "  may," 
in  the  hope  that  possibly  some  scheme  or 
other  might  be  submitted  which  might 
bring  about  some  fair  basis  for  the 
consideration  of  this  subject.  But  when 
I  found  that  the  discussion  practically 
amounted  to  the  re-opening  of  the  financial 
adjustment  to  which  we  had  devoted  days, 
my  mind  was  filled  with  the  gravest  ap- 
prehension as  to  whether  I  had  not  assisted 
in  doing  something  I  should  regret,  by 
voting  for  the  insertion  of  the  word 
"  shall."  I  am  not  prepared  to  re-open 
this  question.  I  think  that,  so  far  as  we 
can,  we  have  dealt  finally  with  the  financial 
clauses.  We  decided  that  exceptional 
treatment  should  be  meted  out  to  the 
colony  of  Western  Australia.  We  fought 
that  question  out  upou  the  lines  of  the 
proposal  submitted  by  the  Finance  Com- 
mittee, and  upon  the  lines  of  the  proposal 
submitted  by  the  honorable  and  learned 
member  (Mr.  Deakin). 

Mr.  Henry. — But  how  does  the  present 
proposal  disturb  the  financial  arrange- 
ments of  the  Bill  ? 

Mr.  SYMON.— The  view  I  take  is  that 
it  was  intended  to  disturb  them.  I  heard 
speaker  after  speaker  declare  that  this  wTas 
to  be  in  effect  a  guarantee  from  the  Com- 
momveakh  that  the  interest  upon  the  state 
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debts  would  be  paid  by  it,  and  that  it  was 
to  be  another  way  of  accomplishing  what 
was  sought  to  be  accomplished  quite  fairly 
and  properly  by  my  honorable  friends 
from  Victoria— the  giving  of  a  substantial 
assurance  to  the  states  that  they  should 
receive,  without  further  taxation  or  diffi- 
culty, any  deficiency  which  might  occur 
in  connexion  with  the  distribution  of  the 
surplus. 

Mr.  Isaacs. — That  is  absolutely  essen- 
tial. 

Mr.  SYMON.  —  My  honorable  and 
learned  friend  has  put  it  exactly  as  I 
intended  it,  and  as  the  Hon.  Mr.  Henry 
understood  it  and  put  it  to  the  Con- 
vention. It  was  to  re-adjust  the  financial 
balance,  which  w-as  supposed  to  be 
disturbed  by  the  arrangements  which 
we  have  made.  I  felt  that,  at 
any  rate,  I  could  not  be  a  party  to 
this  being  done  by  this  method.  If, 
later  on,  some  honorable  member  can 
submit  something  tangible  and  direct,  I 
am  perfectly  willing  to  have  the  matter 
reconsidered,  but  I  am  not  willing  to  have 
it  reconsidered  in  connexion  with  the  in- 
troduction of  provisions  which  have  no- 
thing upon  earth  to  do  with  this  particular 
question.  That  is  the  view  I  took,  and, 
therefore,  like  the  right  honorable  mem- 
ber (Sir  John  Forrest)  I  felt  that  I  had 
made  a  mistake.  But  when  the  right 
honorable  member  (Sir  George  Turner) 
said  yes,  in  answer  to  the  question  I  ven- 
tured to  put  to  him  as  to  whether  he  in- 
tended that  the  states  should  continue 
Hal  )le  for  any  deficiency  of  interest  upon 
their  debts  which  their  contribution  to  the 
Customs  revenue  was  unable  to  make  up, 
I  felt  that  that  took  all  the  vice  out  of 
his  amendment. 

Mr.  Henry.— All  the  virtue. 

Mr.  SYMON.  —  From  my  honorable 
friend's  point  of  view,  all  the  virtue.  From 
one  point  of  view  that  answer  emascu' 
the  amendment,  but  from  the  other  point 
of  view  it  commends  it  to  those  who  do 
not  want  to  disturb  the  financial  arrange- 
ments  which  have   been  brought  about. 


Therefore,  I  do  not  feel  as  many  qualms  of 
conscience  as  I  did  a  little  while  ago  i 
gard  to  the  vote  I  have  given.  At  the 
Mine  time,  I  do  not  see  how  the  right 
honorable  member  (Sir  George  Turner)  is 
going  to  carry  this  out.  I  shall  wait  to 
see  what  further  proposal  he  has  to 
make. 

Sir  George  Turner. — I  have  already 
said  that  I  propose  to  go  back  upon  the 
clause  in  the  Bill,  and  to  alter  the  wrord 
"may"  to  the  word  "shall." 

Mr.  SYMON.— Yes,  but  the  difficulties 
which  oppress  me  do  not  end  there.  They 
are  in  relation  to  the  relative  position  of 
the  Commonwealth  and  the  states.  If 
these  deficiencies  occur,  will  you  not 
create  possibilities  of  irritation  and  con- 
flict between  the  Commonwealth  and  the 
states  which  might  better  be  avoided  t 

Sir  Philip  Fysh. — They  w7ould  occur 
in  any  case. 

Mr.  SYMON.— There  will  be  difficul- 
ties, but  let  us  minimize  them  as  much 
as  possible.  My  honorable  friend  said 
that  this  might  have  some  effect  in  keep- 
ing down  the  cost  of  the  Commonwealth, 
but  I  confess  that  lam  unable  to  see  how 
that  can  be.  The  Commonwealth  Trea- 
surer will  have  as  much  inducement  to 
spend  money,  and  there  will  be  no  more 
control  over  his  expenditure,  than  if  you 
had  left  the  Bill  as  it  formerly  stood.  If 
you  wish  to  limit  the  expenditure  of 
the  Commonwealth  you  should  introduce 
some  direct  provision  such  as  that  which 
we  have  already  struck  out.  I  thought 
that  that  provision  should  be  struck  out 
because  it  was  derogatory  to  the  federal 
authority  to  put  such  a  limitation  in  the 
Constitution.  If  we  are  going  to  trust  to  the 
integrity,  the  honesty,  and  the  good  sense 
of  the  Federal  Parliament  whieh  we  are 
about  to  create,  and  whieh  will  be  as  good 
a  body  as  this  Convention,  we  may  fairly 
leave  to  it  the  duty  of  dealing  economically 
with  the  Commonwealth  revenue,  and 
maintaining  the  solvency — I  have  no 
objection  to  the  use  of  that  word — of 
every  state.     I  see  nothing  to  be  gained 
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by  the  honorable  member  (Mr.  Henry) 
from  the  amendment,  after  the  explanation 
which  has  been  given  by  the  Premier 
of  Victoria ;  and  although  we  might  have 
avoided  the  debate  which  has  taken 
place  if  we  had  not  inserted  the  word 
"shall"  for  the  word  "may,"  the  amend- 
ment has  been  robbed  of  its  possible  evil 
effect  by  that  sagacious  political  medical 
practitioner.  I  think,  however,  that  it  would 
be  better  to  get  back  to  the  word  "may," 
so  as  to  leave  it  open  to  the  Federal  Par- 
liament to  exercise  its  discretion  in  regard 
to  these  matters,  in  order  that  it  may 
arrange  such  terms  and  conditions  as 
will  insure  both  to  the  Commonwealth 
and  to  every  state  the  full  advantages 
to  be  derived  by  any  consolidation  of 
the  debts. 

Mr.  BARTON  (New  South  Wales).— I 
am  one  of  those  who  think  that  the  pro- 
posal to  compulsorily  take  over  the  debts 
of  the  states  is  one  which  has  a  good 
deal  of  danger  in  it.  I  do  not  pro- 
pose to  add  much  to  the  exhaustive 
speeches  which  have  been  made  upon  this 
subject,  but  I  should  like  to  meet  one 
argument  that  has  been  often  advanced, 
and  that  is,  that  if  you  take  over  the 
debts  you  should  take  over  the  railways, 
because  the  railways  are  the  assets  for  the 
debts.  But  the  assets  for  the  debts  are 
the  consolidated  funds  of  the  different 
colonies.  I  pointed  out  in  Sydney  that 
the  public  debts  of  the  colonies  are  secured 
upon  their  Consolidated  Revenue  Funds. 
There  may  be  some  argument  for  taking 
over  the  debts,  though  not  taking  them 
over  absolutely,  when  we  consider  that  the 
most  elastic  source  of  revenue  in  the  colo- 
nies is  transferred  to  the  Commonwealth. 
But  I  do  not  see  how  that  affords  an  argu- 
ment for  taking  over  the  railways  also,  as 
1  think  more  than  one  speaker  has  sug- 
gested, for  the  plain  reason  that,  although 
the  railways  have  been  constructed  out  of 
borrowed  money,  the  railways  are  not  the 
security  for  the  debts,  but  the  consoli- 
dated revenue  is.  I  believe  it  would  be  a 
very  unpopular  thing  in  the  colony  from 
[Mr.  Symon. 


which  I  come  if  Sir  George  Turner's  pro- 
posal were  carried. 

Mr.  Isaacs. — It  would  be  a  popular 
thing  here. 

Mr.  BARTON. —It  might  be  popular 
here ;  but,  of  course,  we  are  bound  to  tell 
each  other  our  difficulties,  and  I  think 
it  would  be  an  extremely  unpopular  pro- 
posal in  New  South  Wales. 

Mr.  Walker. — It  would  make  it  very 
difficult  to  get  80,000  votes. 

Mr.  Isaacs. — I  cannot  see  why  it  should 
be  unpopular. 

Mr.  BARTON.— I  do  not  know  why  it 
should.  But  all  along  there  has  been  a 
rooted  objection — I  cannot  explain  every- 
thing I  hear — to  any  proposal  which  might 
involve  a  compulsory  taking  over  of  the 
debts.  I  must  say  that,  not  being  an  ex- 
pert in  subjects  of  this  kind,  I  look  most 
particularly  to  the  question  which  is  before 
us  of  making  a  Bill  which  our  re- 
spective constituents  will  take.  I  am 
bound,  therefore,  to  give  expression  by  my 
vote  to  the  feeling  I  have  as  to  the 
opinion  held  in  the  colony  from  which  I 
come,  always,  of  course,  bearing  in  mind 
that  there  may  be  a  different  opinion  in 
other  colonies,  but  knowing  that  all  of 
us  are  bound  to  avoid,  as  far  as  we  can, 
those  matters  which  are  so  entirely 
unpopular  in  the  colonies  from  which 
others  come  as  to  imperil  the  safety  of  the 
Bill.  That  is  really  the  position,  I  think, 
in  New  South  Wales  on  this  subject.  I 
am  of  the  opinion  that  the  sooner  the 
Commonwealth  takes  over  a  very  large 
proportion  of  the  debts  the  better 
it  will  be,  but  I  think  that  is  a 
question  really  for  the  Commonwealth  to 
decide.  We  are  here  in  a  position  in  which 
we  cannot  predict  what  will  be  the  right 
degree  to  which  the  debts  should  be  taken 
over  by  the  Commonwealth,  standing  as 
we  are,  possibly,  on  the  threshold  of  a 
Federation,  but  certainly  not  being  able 
to  predict  the  varying  conditions  which 
will  arise  when  it  is  accomplished.  We 
have    recognised    that    consideration    in 
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providing  for  the  bookkeeping  system.    By 
that  we  have  admitted  that  we  are  stand- 
ing outside  of   all  the   conditions  under 
which  the  federated  country  will  be  living, 
and  not  able  to  predict  in  what  way  the 
financial  question  wall  wrork  itself  out.    No 
doubt,    intimately    connected    with    this 
question    is   the   question  of    the   debts. 
I    think    the    objection    to    our    taking 
upon    ourselves   the   risk  of  the   proviso 
— the    large    objection    which    we    avoid 
when  we  agreed  to  the  bookkeeping  sys- 
tem  as   providing   a   basis   of  experience 
— equally  applies  to  the  case  of  the  debts. 
If  it  becomes  at  any  time  a  desirable  thing 
to  take  up  the  debts,  at  any  rate,  as  they 
fall  due,  that  will  be  a  matter  which  will 
appeal  equally  to  the  Commonwealth  and 
to  the  states  as  we  proceed  in  the  life  of 
the    Commonwealth.       That    will    be    a 
matter  which  we  may  certainly  trust  our 
own  people  to  decide  for  themselves  when 
the  time  comes,  and   I   will  be  perfectly 
content  with  whichever  way  they  may  de- 
cide, because  I  believe  they  will  be  actuated 
by  quite  as  much  common  sense  as  we  are, 
and  they  will  have   the  advantage    of  a 
vast  deal  more  experience  than  we  have. 
Under  these  circumstances,  I  think  it  will 
be  wiser  to  leave  this  matter  to  be  moulded 
by  events — to  be  decided  by  the  result  of 
federation  as  it  comes.     I  agree  with  the 
objection  which  my  right  honorable  friend 
(Mr.    Reid)   took    to    the    position   that 
would  be  created   by   taking   over  these 
debts — a  position  involving  the  payment 
of  such  a  very  large  amount  of   interest, 
in  addition  to  the  ordinary    expenses   of 
the  Commonwealth,  as  would  necessitate, 
unless    Sir  George  Turner's  expedient  is 
carried  out,  the  adoption  of  a  Tariff  that 
would  force   a   particular   policy   on   the 
Federation.     Although   I  shall  be  found, 
if  I   take  any  part  in    public   life   after 
federation    is    established,    supporting    a 
fiscal  policy  which    I   believe   to   be   the 
best  for  a  country    in    this  stage   of  de- 
velopment, I,    for   one,    will    never    con- 
sent   to    anything    being    implanted    in 
the   Constitution    which  would  enforce  a 


particular  line  of  policy  on  the  Federa- 
tion.     It  is  our  duty  to  leave  their  hands 
wholly  unfettered  in  all  their  methods  of 
self-government.     We  are  here  to  frame 
a   constitutional   machine,    and  to    make 
those  necessary  conditions  with  respect  to 
certain  material  interests  which  will  give 
us  safety  in  entering  into  a  Federation. 
When  we  have  done  that — and  I  do  not 
think  this  is  necessarily  one  of  them — I 
think  that  there  we  should  stop,  that  we 
should  certainly  not  do  anything   which 
forces  a  particular  line  of  policy  on  the 
people    who    are     going    to     be    called, 
not    into     existence,    but    into     another 
form    of     constitutional     capacity.      We 
should     leave    such     matters     as     these 
to   be   decided    by   them,    knowing   very 
well  that  they  are  our  own  people,   and 
that  they  will  decide  better  by  the  light 
of  experience  than  we  can  do  without  it. 
That  is  the  feeling  I  have  on  the  subject. 
Much  as  I  should  like  to  see   the  Com- 
monwealth take  over  a  large  portion  of 
the  debts  within  a  reasonable  period  after 
its  establishment,  I  do  not  think  we  are 
here  to  force  it  to  do  so  by  means  of  any 
particular   line  of  fiscal   policy,   which    I 
think  free-trader  and  protectionist    alike 
should  refrain  from  endeavouring  to  en- 
force beyond  what  we  would  not  be  able  to 
call  free-trade  if  you  put  them  in  that 
kind  of  bondage.     Well,  then,  there  comes 
Sir  George  Turner's  expedient,  by  which 
he  hopes  to  minimize  this  difficulty — the 
expedient  of  returning  or  refunding  to  the 
states  according  to  the  proportion  of  the 
debt  taken  over  to  the  revenue  of  the  Com- 
monwealth.    I  am  rather  inclined  to  dis- 
trust that  portion  of  the  existing  clause. 
I  think  if  the  Commonwealth  either  takes 
over  these  debts,  or  a  large  proportion  of 
them,  it  should  pause  well  within  the  limits 
of  the  revenue  of  the  Commonwealth,  and 
not  hand  itself  over  to  a  bargain  between 
the    Commonwealth   and   the    states,    on 
lines  of  payment  and  refund  between  the 
Commonwealth  and  the  states,  which  will 
create  an   objectionable   state    of    things, 
which  will  be  a  standing  subject,  not  only 
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of  friction,  but  of  endeavours  to  obtain 
better  treatment.  That  would  form  a 
difficulty  which,  I  think,  would  tend  to 
worry  the  revenue  out  of  the  Common- 
wealth. 

Mr.  Kingston. — Won't  you  have  it 
under  the  existing  state  of  things  ? 

Mr.  BARTON.— You  have  too  much  of  it 
in  the  Bill  as  it  stands.  The  difficulty  which 
will  arise,  it  seems  to  me,  will  be  this. 
Where  a  state  is  bound  to  make  a  refund 
to  the  Commonwealth,  if  this  is  intended 
to  be  a  guarantee  of  its  solvency,  it  is  that 
particular  state  which  may  have  to  make 
a  refund.  We  do  not  know  what  the  pos- 
sibilities are,  and  in  that  event,  if  the 
state  is  in  that  financial  condition  which 
makes  it  unable  to  pay  that  refund, 
what  is  the  good  of  the  provision  there  1 
Because  it  is  very  well  to  say  you 
can  hypothecate  a  portion  of  the  re- 
venue, but  you  will  do  that^-  with  re- 
sults which  will  injure  the  credit  of  the 
state,  and,  in  injuring  the  credit  of  any  one 
state,  you  will  be  injuring  the  credit  of  the 
Commonwealth.  It  seems  to  me  to  pre- 
sent a  difficulty  which  we  would  do  better 
to  avoid. 

Sir  George  Turner. — If  the  state  was 
in  such  a  position  that  it  could  not  repay 
the  Federal  Parliament,  would  it  be  in 
such  a  position  that  it  could  not  pay  its 
English  creditors  ? 

Mr.  BARTON.— That  may  be.  I  do 
not  think  it  is  a  good  position  to  create. 
It  is  not  a  good  position  to  raise  as  a  pos- 
sibility on  the  face  of  your  Constitution 
things  of  that  kind  which  are  intima- 
tions of  a  condition  which  we  do  not 
expect  to  have,  and  which  we  think  the 
prosperity  that  federation  will  bring  is 
considerably  likely  to  prevent.  I  do  not 
think  that  conditions  and  possibilities  of 
that  kind  ought  to  be  raised  by  anything 
we  do  in  the  Bill.  I  think  we  would  arouse 
suspicion  very  largely  which  we  ourselves 
do  not  entertain. 

Mr.    Symon. — The  Convention  has   al- 
ready negatived  Mr.  Henry's  amendment 
contemplating  that  very  condition. 
\Mr.  Barton. 


Mr.  BARTON.— That  may  be,  but  the 
difficulty  I  see  looming  in  Sir  George 
Turner's  proposal  is  this  one  which  he  has 
explained,  and  which  he  says  he  will  get 
rid  of  in  this  way,  but  which  I  am  afraid 
will  not  be  got  rid  of,  because  if  the  con- 
dition arose  there  would  be  a  state  of 
uncertainty  established  in  regard  to  state 
revenue  as  well  as  federal  revenue,  which 
would  not  place  the  Federation  or  the 
colonies  in  a  good  position,  but  which,  on 
the  contrary,  would  damage  the  credit  of 
both. 

Mr.  Isaacs. — They  have  got  that  prac- 
tically in  Canada. 

Mr.  BARTON.— That  may  be,  but  be- 
cause Canada  has  managed  to  avoid  the 
danger  there  is  no  reason  why  we  should 
open  a  door  to  that  danger  for  ourselves. 
I  do  not  think  it  is  a  good  thing  to  do. 
We  are  not  bound  by  the  precedent  of 
Canada.  Where  we  see  the  matter  has 
been  tested  in  another  country  by  a 
provision  of  its  Constitution,  where  wTe 
find  being  so  tested  it  has  proved 
a  success,  and  where  there  is  nothing 
in  the  difference  of  condition  or  tem- 
perament between  the  peoples  to  pre- 
vent the  success  in  the  one  from  being  a 
precedent  for  success  in  the  other,  we  may 
rely  on  a  precedent  of  that  kind.  But  I 
think  we  have  to  satisfy  all  those  con- 
ditions first.  The  Canadian  debts,  com- 
pared with  ours,  are  not  a  very  serious 
matter.  The  position  in  which theprovinces 
have  been  put  by  the  Canadian  Constitution 
has  rendered  it  very  unlikely  that  provin- 
cial debts  will  ever  occupy  a  serious  place. 
And  that  is  exactly  the  condition  we  do 
not  create  by  this  Constitution,  nor  does 
any  one  pretend  that  he  wants  to  create 
that  condition.  It  is  a  condition  that 
will  arise  under  something  nearer  to 
unification  than  anything  which  we  intend 
to  propose.  The  difficulty  being  avoided 
in  that  way  in  Canada,  we  need  not 
trouble  ourselves  with  that  precedent. 
On  the  whole,  as  it  would  be  more  in- 
jurious to  the  prospects  of  the  Bill  if  Sir 
George  Turner's  proposal  were  carried,  I 
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think  it  would  be  wiser  not  to  insist  upon 
it.  Any  one  who  believes  that  this  ques- 
tion is  solvable,  and  reasonably  solvable,  by 
the  Conimonweiilt  li  and  the  states  as  a 
matter  of  arrangement,  may  trust  to  their 
having  the  Bame  common  sense  which  Sir 
George  Turner  imputes  to  all  his  fellow 
members  in  the  Convention.  Having  that 
belief,  I  do  not  know  any  reason  why  we 
shook!  take  what  is  practically  a  leap  in 
the  dark.  We  do  not  know  how  the  pro- 
posal would  work,  and  not  knowing  that, 
we  are  doing  far  better  by  placing  our- 
selves in  the  position  of  enabling  the  Com- 
monwealth to  decide,  as  circumstances 
arise,  what  will  be  the  best  policy  for  them 
at  a  particular  time. 

Mr.  Higgins. — In  taking  away  from  the 
states  their  principal  and  most  flexible 
means  of  revenue,  do  not  yon  think  it 
would  be  expedient  to  have  some  guaran- 
tee for  the  state  creditors  ? 

Mr.  BARTON.— I  quite  agree  that 
there  is  a  difficulty  raised  there.  You 
transfer  the  larger  source  of  the  con- 
solidated revenue,  which  is  the  secu- 
rity, and  it  may  be  that  the  Common- 
wealth will  take  that  into  very  serious 
consideration.  You  may  be  quite  sure 
that,  as  the  Commonwealth  will  be  merely 
a  representation  of  the  various  states, 
the  interests  of  the  various  states  in 
having  their  debts  taken  over,  if  it  is  at  a 
particular  time  necessary  or  advisable  to 
take  them  over,  will  be  so  well  repre- 
sented in  the  Commonwealth  that  the 
question  of  policy  will  be  solved  in  the 
direction  of  the  desire  of  the  representa- 
tives of  the  states.  That  being  so,  I  think 
we  need  not  fear  to  leave  them  to  act  for 
themselves. 

Mr.  FRASER  (Victoria).— Mr.  Chair- 
man, I  desire  to  say 

Mr.  Barton. — I  was  going  to  ask  that 
progress  be  reported. 

Sir  GEORGE  TURNER  (Victoria).— 
Before  progress  is  reported,  I  desire  to 
point  out  that,  as  I  previously  said,  I 
worded  my  amendment  in  very  wide  terms 
in  order  to  open  up  a  discussion  on  the 


question.      At  the   same  time,   I    was  not 
prepared  to  go  the  length  of  taking 
the    liability   of    the    debts    tb 
What  I   want  really  to  get  at  would  be 
this     that    the  clause  in    the    Bill   as    it 
stands  woidd  simply  read  in  this  form  : — 

The  Parliament  shall  take  over  the  whole  of 
the  public  debts  of  the  states,  &c, 

and  then  strike  out  a  portion  of  the  clause 
at  the  end.  The  only  further  alteration  I 
would  now  desire  to  make  is  simply  to 
leave  out  the  reference  to  taking  over  the 
"rateable  proportion," as  it  is  inconsistent 
with  taking  over  the  whole  of  the  debts. 
If  I  cannot  get  at  that  position  by  some 
means,  I  would  simply  propose  to  throw  on 
the  Commonwealth  the  liability  to  pay  the 
interest  on  the  public  debts  of  the  states. 

The  CHAIRMAN.— We  are  now  only 
considering  an  amendment  on  a  proposed 
amendment.  If  we  negative  the  amend- 
ment on  the  proposed  amendment,  and  then 
negative  the  original  amendment,  we  can 
go  back  to  the  consideration  of  the  clause. 

Honorable  Members. — Divide  ! 

Mr.  BARTON  (New  South  Wales).— I 
may  state  that  there  is  a  difficulty  about 
taking  a  division  to-night,  because  I  know 
that  there  are  several  gentlemen  absent 
who  never  expected  a  proposal  of  this  kind 
to  be  made.  It  was  not  expected  that  any 
proposal  for  the  compulsory  taking  over  of 
the  debts  of  the  states  would  be  brought 
forward,  and  consequently  several  honor- 
able members  are  absent  who  will  be  here 
to-morrow.  I  do  not  know  wh ether  the 
committee  will  consider  it  to  be  fair  to 
postpone  the  taking  of  a  division  on  the 
question  until  to-morrowr.  I  think  myself 
it  would  be  eminently  fair.  If  a  division 
were  taken  in  the  absence  of  several  mem- 
bers who  have  a  considerable  interest  in 
the  question,  it  would  only  be  treated  as 
a  snap  division,  and  the  whole  matter 
would  be  re-opened. 

Sir  George  Turner. — Then  the  divi- 
sion must  not  be  taken  early  to-morrow, 
because  some  members,  I  understand,  will 
not  be  here  until  twelve  or  one  o'clock. 
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Mr.  BARTON.— I  think  there  will  be 
more  said  upon  this  question  to-morrow 
morning  if  a  division  is  not  taken  to-night. 
I  believe  there  are  two  or  three  members 
who  are  likely  to  speak.  Apart  from  that, 
I  would  suggest  that  it  would  be  well  to 
give  an  opportunity  to  the  Right  Hon. 
Sir  George  Turner  to  put  his  proposition 
into  any  shape  he  likes.  In  order  to  test 
the  matter,  I  beg  to  move  that  progress 
be  reported. 

The  motion  was  agreed  to. 

Progress  was  then  reported. 

The  Convention  adjourned  at  seven 
minutes  past  five  o'clock  p.m. 


TUESDAY,  1st  MARCH,  1898. 


Commonwealth  of  Australia  Bill. 


The  President  took  the  chair  at  twenty- 
six  minutes  to  eleven  o'clock  a.m. 

COMMONWEALTH  OF  AUSTRALIA 
BILL. 

The  Convention  resolved  itself  into 
committee  of  the  whole  for  the  further 
consideration  of  the  Commonwealth  of 
Australia  Bill. 

Discussion  (adjourned  from  the  pre- 
vious day)  was  resumed  on  clause  98 
(see  page  1540),  and  on  Sir  George  Tur- 
ner's amendment  on  the  amendment  pro- 
posed by  Mr.  Holder,  for  Mr.  McMillan 
(see  page  1577),  as  amended  by  the  sub- 
stitution of  "shall"  for  "may,"  to  insert 
after  the  word  "  shall "  the  words  "  be 
liable  for  the  public  debts  of  the  states 
existing  at  the  time  of  the  Common- 
wealth." 

Mr.  BARTON  (New  South  Wales).— 
The  difficulty  in  connexion  with  this 
amendment  is  that  it  does  not  appear 
clear  in  what  wray  the  matter  is  really 
to  be  adjusted.  Is  the  Commonwealth 
to  be  liable  to  the  states  as  a  guarantor, 
or  is  it  to  become  the  transferee  of  the 
debts  %  Some  words  should  be  added  to  the 
amendment  to  make  the  intention  clear. 

Mr.  Isaacs.— It  follows  the  Canadian  Act. 
[Mr.  Barton. 


Mr.  BARTON.— I  am  not  quite  sure 
how  that  Act  has  been  read,  but  this 
seems  to  be  a  rather  doubtful  way  in 
which  to  express  the  matter.  There  might 
be  in  case  of  any  question  coming  before  the 
courts  a  serious  difficulty  with  regard  to  it. 

Mr.  SYMON  (South  Australia).— I  un- 
derstood that  Sir  George  Turner  did  not 
intend  to  press  the  amendment  in  this 
form,  but  that  he  would  adopt  clause  98 
with  a  slight  alteration. 

Mr.  DEAKIN  (Victoria).— In  the  ab- 
sence of  Sir  George  Turner,  I  may  state 
that  I  have  in  my  hand  a  copy  of  the  Bill 
which  he  used  yesterday  when  discussing 
this  clause  with  me.  The  word  "  shall "  is 
there  substituted  for  "  may  "  in  the  ex- 
isting clause  98,  and  there  are  other  notes 
which  show  that  he  did  intend  to  adopt 
clause  98,  with  certain  modifications. 

Mr.  BARTON.— He  wished  to  make  his 
proposal  like  clause  98,  excepting  that  it 
should  be  compulsory,  and  that  the  words 
relating  to  rateable  proportion  should  be 
omitted. 

Sir  JOHN  DOWNER  (South  Aus- 
tralia).— I  understood  that  the  amend- 
ment was  moved  by  the  Hon.  Mr. 
Holder  for  the  Hon.  Mr.  McMillan,  and 
that  Sir  George  Turner's  proposal  was  an 
amendment  upon  it.  I  voted  for  that 
amendment,  intending  to  vote  against  the 
proposal  as  amended.  I  desire  to  adhere 
to  the  clause  in  the  Bill  as  it  stands  now. 

The  CHAIRMAN.— If  the  committee 
desire  it  they  can  either  negative  or  pass 
Sir  George  Turner's  amendment,  and  then 
they  can  either  negative  or  pass  Mr. 
McMillan's  amendment  as  amended. 

Mr.  REID  (New  South  Wales).— It  wil 
be  understood  that  if  the  word  "shall,"  or 
any  words  containing  the  word  "shall,"  is 
struck  out,  that  is  not  a  mere  formal 
striking  out  with  a  view  to  the  same  thing- 
being  proposed  again.  If  we  negative  the 
amendment  with  the  word  "  shall,"  it  will 
not  be  competent  for  the  Right  Hon.  Sir 
George  Turner  or  any  other  honorable 
member  to  propose  a  similar  amendment 
until  the  recommittal  stage. 
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The  CHAIRMAN.— Nothing  hay  been 
inserted  in  the  clause  yet,  still  less  has  the 
clause  been  inserted  in  the  Bill.  The 
committee  have  not,  therefore,  come  to  any 
final  conclusion  whatever.  The  Legisla- 
ture of  Western  Australia  has  suggested 
that  we  should  strike  out  the  word  "  may," 
and  that  is  the  next  amendment  I  shall 
put. 

Sir  GEORGE  TURNER  (Victoria).— I 
mentioned  yesterday  that  my  desire  really 
was  to  adopt  clause  98  of  the  Bill  with 
modifications.  There  is  only  one  altera- 
tion that  I  wish  to  make  in  the  clause. 
It  would  then  read — 

Parliament  shall  take  over  the  whole 

1  would  leave  out  the  words  "or  rateable 
proportion." 

of  the  public  debts  of  the  states. 
Then  the  clause  would  go  on  down  to  the 
last  four  lines,  which  have  reference  to  the 
rateable  proportion  of  the  debts  of  the 
several  states.  Those  words  I  would  pro- 
pose to  omit  as  a  consequential  amend- 
ment. To  simplify  matters,  I  think  it 
would  be  wise  now  to  withdraw  the  amend- 
ment I  moved  yesterday.  I  only  sub- 
mitted it  tentatively,  in  order  that  the 
subject  might  be  discussed.  With  the 
permission  of  the  committee,  I  will  with- 
draw it,  and  I  will  move  the  omission  of  all 
the  words  in  the  Hon.  Mr.  McMillan's 
amendment  after  the  word  "  all,"  with  a 
view  to  the  insertion  of  other  words. 

The  amendment  of  Sir  George  Turner 
was,  by  leave,  withdrawn. 

Sir  GEORGE  TURNER  (Victoria).— 
I  beg  to  move — 

That  Mr.  McMillan's  proposed  amendment 
be  amended  by  the  omission  of  all  the  words 
after  the  word  "  over." 

Mr.  HOLDER  (South  Australia).  —  I 
would  ask  is  this  a  convenient  way  of  deal- 
ing witli  the  question?  In  my  opinion,  the 
simplest  plan  would  be  to  at  once  dispose 
of  the  amendment  of  the  honorable  mem- 
ber (Mr.  McMillan).  We  may  either 
carry  it  or  reject  it,  or  accept  a  part  of  it. 

The  CHAIRMAN.— The  amendment  of 
the  right  honorable  member  (Sir  George 
[103] 


Turner)  is  perfectly  in  order,  but  it  would 
perhaps  be  more  convenient  to  withdraw 
the  amendment  upon  and  the  amendment 
of  the  honorable  member  (Mr.  McMillan) 
and  go  on  with  the  clan 

Mr.  HOLDER.— I  would  ask  if  I  can 
withdraw  the  amendment  of  the  honorable 
member  (Mr.  McMillan)  ? 

TheCHAIRMAN.— The  amendment  has 
not  yet  been  inserted  in  the  clause.  It  is 
no  part  of  the  clause,  and  therefore  can  be 
withdrawn. 

Mr.  HOLDER. — Do  I  understand  you 
to  say  that  the  amendment  can  be  with- 
drawn ? 

The  CHAIRMAN.— Yes. 

Mr.  HOLDER.— Then  I  would  like  to 
withdraw  it. 

Mr.  Glynn. — Will  that  necessitate 
another  division  upon  the  substitution  of 
the  word  "shall"  for  the  word  "may"? 
If  so,  certain  honorable  members  will  gain 
a  point. 

The  CHAIRMAN.— I  think  the  sim- 
plest way  would  be  to  withdraw  all  these 
amendments  and  to  go  on  with  the  clause 
as  it  stands,  taking  a  division  as  to  whether 
the  word  "shall"  should  be  substituted 
for  the  word  "  may  "  in  the  clause. 

Sir  GEORGE  TURNER  (Victoria).— 
I  am  not  afraid  to  take  any  vote  upon 
that  question,  and  so  that  there  may  be 
no  imputation  of  any  false  work  being 
done,  I  am  willing  to  withdraw  my  amend- 
ment. 

Mr.  VENN  (Western  Australia).— The 
procedure  seems  to  me  most  confusing. 
Are  we  being  asked  to  swallow  our  pre- 
vious votes?  I  have  watched  our  pro- 
ceedings most  carefully,  but  I  cannot 
understand  our  present  position.  Yester- 
day we  divided  upon  the  question  of  the 
substitution  of  the  word  "  shall "  for  the 
word  "  may."  Are  we  now  to  understand 
that  that  division  is  to  go  for  nothing,  and 
that  we  are  to  start  from  where  we  were 
yesterday  morning? 

Mr.  Glynn. — It  is  very  good  tactics. 
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Mr.  Reid. — Nonsense !  A  division  would 
have  to  be  taken  in  any  case  upon  the 
amendment  of  the  honorable  member  (Mr. 
McMillan). 

Mr.  VENN. —  It  seems  to  me  most 
extraordinary  that  we  should  be  asked  to 
go  back  to  the  position  in  which  we  were 
yesterday  morning,  and  without  rhyme  or 
reason. 

The  CHAIRMAN.— If  the  right  honor- 
able member  (Sir  George  Turner)  insists 
upon  moving  his  amendment,  I  shall  have 
to  put  it. 

Mr.  BRUNKER  (New  South  Wales).— 
I  think  it  is  necessary  that  the  members 
of  the  Convention  should  really  under- 
stand our  true  position,  after  the  vote 
which  was  taken  yesterday.  Before  giving 
any  vote  or  expressing  any  opinion  myself, 
I  should  like  to  know  in  what  position  we 
should  stand,  whatever  the  treatment  of 
the  amendment  of  the  honorable  member 
(Mr,  McMillan)  may  be  1 

The  CHAIRMAN.— I  may  explain 
that  the  word  "  shall "  has  not  been 
inserted  in  the  clause.  Nothing  has  been 
inserted  in  the  clause.  The  honorable 
member  (Mr.  Holder)  moved,  for  the 
honorable  member  (Mr.  McMillan),  that 
certain  words  be  inserted  in  the  clause. 
Then  an  amendment  was  moved  upon 
that  amendment,  and  the  word  "  shall " 
was  substituted  for  the  word  "may." 
Now  the  position  is  that  the  wTord  "  shall " 
stands  in  an  amendment  which  may  or 
may  not  be  inserted  in  the  clause.  We  have 
come  to  no  conclusion  whatever  in  regard 
to  the  clause  itself.  We  cannot  take  the 
word  "shall"  out  of  the  amendment  of 
the  honorable  member  (Mr.  McMillan), 
but  we  need  not  put  his  amendment  in 
the  clause. 

Mr.  Barton. — The  amendment  of  the 
honorable  member  (Mr.  McMillan)  can  be 
negatived. 

The  CHAIRMAN.— Yes. 

Mr.  Holder.— I  will  ask  the  right  hon- 
orable member  (Sir  George  Turner)  if  he 
is  prepared  to  withdraw  his  amendment  1 
{Mr.  Venn. 


Sir  GEORGE  TURNER  (Victoria).— 
My  only  object  is  to  prevent  confusion. 
I  am  willing  to  withdraw  the  amend- 
ment, but  some  honorable  members  seem 
to  be  opposed  to  that  course.  If  I 
withdraw  my  amendment,  and  the 
amendment  of  the  honorable  member 
(Mr.  McMillan)  is  withdrawn,  I  shall 
have  to  move  the  substitution  of  the  word 
"  shall "  for  the  word  "  may  "  in  the  clause. 
The  question  as  to  which  word  should 
stand  should  be  tested  nowr  or  later  on. 
However,  as  many  honorable  members 
who  yesterday  voted  for  the  substitution 
of  the  word  "  shall "  for  the  word  "  may  " 
in  the  amendment  of  the  honorable  mem- 
ber (Mr.  McMillan)  appear  to  object  to 
the  withdrawal  of  my  amendment,  I  do 
not  care  now  to  ask  leave  to  withdraw  it. 

Mr.  BARTON  (New  South  Wales).— I 
will  explain  that  the  amendment  of  the 
honorable  member  (Mr.  McMillan)  is  a 
proposition  which  has  not  yet  been  in- 
serted in  the  Bill.  A  word  in  it,  the 
wTord  "may,"  has  been  omitted,  and 
another  word,  the  word  "  shall,"  inserted. 
In  no  other  way  has  the  amendment  been 
altered.  If  the  amendment  of  the  Right 
Hon.  Sir  George  Turner,  providing  for  the 
insertion  after  the  word  "  shall "  of  the 
words  "  be  liable  for  the  public  debts  of 
the  states  "  and  so  on,  is  withdrawn 

Sir  George  Turner. — That  amendment 
has  been  withdrawn. 

Mr.  BARTON.— Then  the  substance  of 
the  amendment  can  be  proposed  as  an 
amendment  of  the  clause  itself.  As  to  the 
doubt  of  the  honorable  member  (Mr. 
Venn)  as  to  our  position,  I  would  point 
out  that  we  have  yet  to  vote  upon  the 
question  wThether  the  wTord  "  may  "  in  the 
clause  shall  be  substituted  for  the  word 
"  shall."  The  propriety  of  that  alteration 
must  be  debated  again  in  any  case. 

Dr.  COCKBURN  (South  Australia).— 
If  we  go  on  with  the  amendment  of  the 
honorable  member  (Mr.  McMillan)  the 
right  honorable  member  (Sir  George  Turner) 
keeps  the  advantage  which  he  gained 
yesterday,    but    if    that    amendment    is 
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withdrawn,  and  we  go  back  to  the  clause, 
he  loses  his  advantage.  The  rule  of  the 
Convention  seems  to  be  that  when  the 
right  honorable  member  (Mr.  Reid)  finds 
hii nself  in  a  minority,  we  must  go  back 
upon  our  decision. 

Mr.  Reid. — What  is  the  good  of  saying 
that  ?  Surely  when  [  am  present  I  have 
the  right  to  discuss  any  proposal  before 
the  Convention. 

Dr.  COCKBURN.— You  have  all  the 
right,  and  a  great  deal  of  power. 

Mr.  Reid. — I  have  only  the  same  right 
as  any  other  man. 

Dr.  COCKBURN.— As  a  matter  of  fact, 
when  a  division  is  taken  in  which  the 
right  honorable  member  is  in  a  minority, 
it  is  afterwards  found  necessary  to  recon- 
sider the  matter.  I  generally  protest 
against  this  procedure,  but  as  yesterday 
I  happened  to  be  in  a  minority  with  him, 
I  will  not  protest  against  it  now,  because 
it  may  allow  yesterday's  minority  to  be 
converted  into  a  majority.  Therefore,  I 
think  that  we  had  better  stand  by  the 
ordinary  rule,  and  give  the  right  honor- 
able member  credit  for  the  excellency  of 
this  tactical  proposal. 

Sir  John  Forrest. — It  will  save  time 
in  the  end. 

Dr.  COCKBURN.— Perhaps  so.  At 
any  rate,  I  am  not  averse  to  an  arrange- 
ment which  may  turn  a  minority,  of  whom 
I  am  one,  into  a  majority. 

Sir  JOHN  DOWNER  (South  Australia). 
— What  it  is  proposed  to  do  is,  not  to  de- 
part from  the  rule,  but  to  strictly  observe 
it.  The  proposed  clause  of  the  honorable 
member  (Mr.  McMillan) 

The  CHAIRMAN.  —  The  honorable 
member  (Mr.  McMillan)  did  not  move 
his  proposal  as  a  clause.  He  wished  to 
insert  certain  words  in  a  clause  of  the  Bill. 

Air.  O'Connor.— Mr.  McMillan's  amend- 
ment was^given  notice  of  as  a  clause,  but 
it  was  moved  as  an  amendment. 

Sir  JOHN  DOWNER— If  the  amend- 
ment and  the  amendments  upon  it  are 
withdrawn,  the  clause  will  be  open  for  dis- 
cussion, and  the  right  honorable  member 


(Sir  George  Turner)  will  be  at  liberty  to 
move  that  the  word  "shall"  be  substi- 
tuted for  the  word  "  may." 

Mr.  REID  (New  South  Wales).— I  think 
that  the  remarks  of  the  honorable  member 
(Dr.  Cock  burn)  were  quite  uncalled  for. 
I  have  made  no  proposition  or  suggestion. 
When  I  arrived  here  yesterday  afternoon 
there  was  a  certain  proposition  before  the 
Convention  to  which  I  addressed  myself, 
and  I  do  not  think  I  should  be  singled  out 
as  though  I  had  taken  a  course  which  no 
other  honorable  member  takes.  Every 
honorable  member  has  a  right  to  ad- 
dress himself  to  every  proposition  before 
the  Chair.  I  do  not  claim  any  rights 
other  than  those  possessed  by  every 
other  honorable  member,  and  I  do  not 
think  that  remarks  such  as  those  of 
the  honorable  member  (Dr.  Cockburn) 
should  be  made.  The  object  of  them  is 
apparent. 

The  CHAIRMAN.— I  suggest  that  we 
now  go  on  with  the  business.  The  ques- 
tion before  the  Chair  is — 

That  the  amendment  of  the  honorable  mem- 
ber (Mr.  McMillan)  be  amended  by  the  omission 
of  all  the  words  after  the  word  "over." 

Mr.  HIGGINS  (Victoria).— I  am  glad 
that  at  last  we  understand  the  proposal  of 
the  right  honorable  member  (Sir  George 
Turner).  He  practically  desires  to  retain 
the  provisions  of  clause  98,  except  that  he 
wishes  it  to  be  obligatory  upon  the  Com- 
monwealth to  take  over  all  the  debts  of 
the  states. 

Sir  George  Turner.— Yes,  upon  the 
terms  laid  down  in  clause  98. 

Mr.  HIGGINS.— Clause  98  provides  for 
the  taking  over  of  the  debts  of  the  states, 
subject  to  a  right  upon  the  part  of  the  Com- 
monwealth to  be  afterwards  indemnified 
by  the  states.  Yesterday  I  voted  against 
the  amendment  of  Sir  George  Turner  with 
great  misgiving,  because  I  knew  that  his 
intention  was  right ;  but  the  more  I  have 
thought  over  the  matter,  the  more  I  am 
convinced  that  the  minority  were  right  in 
opposing  him.  Still  one  important  advance 
was  made  by  the  large  vote  which  was 
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taken  yesterday.  It  made  it  apparent  that 
the  members  of  the  Convention  are  deter- 
mined that  some  guarantee  shall  be  given 
to  the  state  Treasurers.  But  what  is 
equally  apparent  is  that  the  proposal  of 
the  right  honorable  member  will  not  give 
such  a  guarantee.  The  desire  is  to  give  a 
guarantee,  and  there  must  be  some  process 
evolved  which  will  not  leave  the  state 
Treasurers  absolutely  helpless  after 
the  establishment  of  the  Federation. 
But,  at  the  same  time,  this  proposal  will 
not  do  it.  If  the  idea  were  that  the  debts 
were  to  be  taken  over  by  the  Common- 
wealth, and  the  Commonwealth  were  to 
have  no  recourse  against  the  states,  it 
would  be  a  guarantee. 

Sir  George  Turner. — But  an  unfair  one. 
Mr.  HIGGINS.— That  might  be,  but  it 
would  be  a  guarantee. 

Mr.  Isaacs. — More  than  a  guarantee. 
Mr.  HIGGINS.— If  that  were  the  idea— 
that  the  Commonwealth  were  to  be  respon- 
sible for  these  debts,  and  were  to  have  no 
recourse  as  against  the  states — that  would 
be  something  like  a  guarantee,  and,  per- 
haps, it  might  be  a  wrong  thing;  but 
what  are  we  to  say  about  a  guarantee  of 
this  class  when  we  find  the  Common- 
wealth can  come  back  on  the  states  for 
any  difference  1  Where  is  the  guarantee 
there?  It  is  an  instance  of  what  I  referred 
to  the  other  day,  as  keeping  the  promise 
to  the  ear  and  breaking  it  to  the  hope 
in  a  remarkable  degree.  If  the  Common- 
wealth feels  that  it  can  come  upon  the 
states  for  any  deficiency,  where  is  the 
motive  to  the  Commonwealth  to  impose  the 
requisite  taxation  to  obtain  a  sufficient 
amount  to  meet  the  necessities  of  the 
state  Treasurer  1  Although  I  voted  in  the 
minority,  I  am  very  glad  that  the  com- 
mittee has  so  strong  a  sense  of  the  im- 
portance of  giving  some  guarantee  to  the 
states  Treasurers,  but  this  is  not  the  way 
to  do  it.  It  has  been  said  that  we  must 
trust  the  Federal  Parliament,  and  the  in- 
fluences upon  the  Federal  Parliament,  to 
secure  that  there  shall  be  a  sufficient 
guarantee  to  the  states  —  a  sufficient 
[Mr,  H  if /gins. 


surplus  to  the  states.  I  would  go  as  far 
as  any  one  in  trusting  the  Federal  Par- 
liament, but  I  want  to  see  that  there  i& 
a  sufficient  motive  in  the  Federal  Parlia- 
ment to  provide  the  necessary  surplus  to 
the  state  Treasurers,  and  I  cannot  find  it. 
The  Federal  Parliament  may  be  trusted  to 
do  its  best  for  its  taxpayers — its  consti- 
tuents— but  then  the  Federal  Parliament 
has  no  sufficient  motive  to  see  that  a  state 
Treasurer  is  not  embarrassed.  The  Fede- 
ral Parliament  will  know  that  if  it  does 
not  provide  a  sufficient  surplus  to  the 
state  Treasurers,  the  latter  will  have  to 
tax  the  people  :  but  it  is  a  very  different 
thing  for  the  Federal  Treasurer  to  feel 
that  he  must  tax  the  people,  and  to  feel 
that  he  must  leave  the  taxation  to  the 
state  Treasurers.  When  you  have  to  deal 
with  a  cantankerous  dog,  I  would  far 
rather  not  tread  on  his  tail  myself — 
I  would  let  the  next  fellow  do  it;  and 
it  is  the  taxpayers'  tail  that  has  to  be 
trodden  upon.  There  are  occasions  which 
I  can  conceive  when  the  Federal  Trea- 
surer might  say:  I  should  like  to  put 
state  Treasurers,  or  some  state  Treasurer, 
under  the  obligation  of  treading  upon  the 
taxpayers'  tail. 

Mr.  Reid. — Some  taxpayers  think  that 
taxes  are  the  readiest  method  of  getting 
rich. 

Mr.  HIGGINS.— The  point  I  am  ad- 
dressing myself  to  is  that  this  does  not 
give  security  to  the  state  Treasurers,  and 
I  think  it  is  only  justice  that  security 
should  be  given  to  the  state  Treasurers 
when  we  are  taking  away  from  them 
the  chief  means  and  the  most  flexible 
device  for  meeting  the  interest  on  the 
debts.  If  I  have  £10,000  worth  of 
property,  and  I  have  £8,000  worth  of 
debts,  I  ought  not  to  give  away  £5,000 
worth  of  that  property  without  making  , 
some  provision  to  meet  my  debts.  What 
I  fear  is  this  :  That  if  there  be  no  guaran- 
tee given,  our  state  stocks  will  in  a  sen- 
sible degree  be  depreciated.  If  the  outside 
creditor  finds  that  the  Customs  and  Excise 
are  going  over  to  the  Federal  Parliament, 
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mid  if  there  is  no  guarantee  given  of 
any  amount  coming  back,  it  is  only 
reasonable  to  suppose  that  there  will  be 
a  great  dislocation  in  the  money  market 
as  regards  the  state  bonds.  It  is  only 
fair  that  when  we  have  entered  into  obli- 
gations for  the  various  states  with  the 
English  creditor  we  should  see  that  no 
reason  is  given  for  supposing  that  we  may 
make  any  default  or  deficiency.  There  is 
another  point  I  wish  to  refer  to.  To 
my  mind,  no  one  has  yet  answered 
Mr.  Holder's  argument  in  the  slightest 
degree,  and  he  urged  a  great  objec- 
tion to  making  this  clause  obligatory. 
No  one  has  answered  Mr.  Holder's  argu- 
ment that  you  are  giving  a  premium  to 
the  bond-holders  by  the  system  proposed 
of  making  this  obligatory. 

Sir  John  Downer. — Sir  George  Turner 
admits  that  by  saying  you  could  not  con- 
vert until  the  expiration  of  the  loan. 

Mr.  HIGGINS.— Exactly ;  may  I  indi- 
cate the  position  in  this  way  ?  It  is  quite 
true  that  under  ordinary  circumstances 
you  cannot  convert  until  the  end  of  a 
loan,  but  let  us  consider  this.  Suppose  you 
have  got  a  state  bond  carrying  3  percent,  at 
96  in  the  market,  and  suppose  the  holder 
of  the  state  bond  finds  the  Federal  Parlia- 
ment has  backed  that  bill,  it  is  not  un- 
reasonable to  suppose  that  he  will  regard 
it  as  more  valuable  than  the  state  bond, 
and  I  think  Mr.  Holder's  suggestion  of  a 
96  bond  going  up  to  104  is  not  unreason- 
able. 

Mr.  Henry. — But  the  holder  of  the 
bond  would  take  a  lower  rate  of  interest. 

Mr.  HIGGINS. — No ;  I  am  assuming 
that  there  is  a  3  per  cent,  bond  in  exist- 
ence which  has  only  the  backing  of  Tas- 
mania, and  the  price  of  that  bond  is  at 
96  ;  it,  however,  you  get  in  addition  the 
backing  of  the  whole  Federal  Common- 
wealth, do  you  mean  to  say  that  bond  will 
not  rise  in  value  ? 

Mr.  Reid. — Of  course  it  will. 

Mr.  HIGGINS.  — That  is  so,  and  a 
present  will  be  made  to  the  bond-holder, 
but  I  admit  that  present  will  not  be  at  the 


expense  of  the  Federal  Common  wealth  or 
of  the  state. 

Mr.  Holder. — But  it  will  be  the  gift  of 
a  valuable  security. 

Mr.  HIGGINS.— Yes,  that  is  the  case. 

Mr.  Symon. — The  same  present  will  be 
made,  but  not  to  the  same  extent,  by  the 
mere  fact  of  federation  taking  place. 

Mr.  HIGGINS.— I  must  follow  out  my 
point.  I  quite  agree  that  it  is  not  a 
present  made  at  the  expense  of  the  state 
or  the  Commonwealth,  but  it  is  a  pre- 
sent if  the  bond  should  rise  suddenly,  by 
reason  of  the  backing  of  the  Federa- 
tion, from  96  to  104.  I  am  assuming 
that  there  is  to  be  no  conversion 
at  all,  but  that  the  Federal  Parliament 
has  come  under  the  obligation  of  paying 
the  debt.  If  we  can  devise  means  by 
which  the  bond-holder  is  not  to  get  that 
present  without  some  equivalent  being 
given  for  it,  surely  we  ought  to  accept 
that  expedient.  It  is  quite  possible  that 
even  those  who  hold  long-dated  bonds,  say 
twenty  or  thirty  years,  from  the  states 
might  be  induced  to  make  a  conversion. 
It  is  there  I  understand  Mr.  Holder's 
position  comes  in.  That  is  unanswerable. 
Supposing,  for  example,  that  in  a  great 
financial  operation  the  Federal  Common- 
wealth wants  to  induce  the  holders  of 
bonds  payable  in  the  future  to  come  in 
and  accept  the  bonds  of  the  Federation, 
the  Federal  Treasurer  will  have  something 
to  give  them ;  but  if  he  has  nothing  to  give, 
then  they  will  be  under  no  inducement 
to  agree  to  the  conversion.  If  you  back 
your  bonds  before  you  make  your  bargain, 
there  would  be  no  bargain  to  be  made. 

Mr.  Holder. — Hear,  hear;  you  give  it 
away. 

Mr.  HIGGINS.— At  the  same  time,  I 
quite  well  see  that  more  can  be  made  of 
this  point  than  is  needful.  I  have  con- 
sidered it  very  carefully,  and  I  am  quite 
assured  of  Mr.  Holder's  argument  being 
unanswered.  Therefore,  we  ought  to  try 
to  keep  the  credit  of  the  Federal  Com- 
monwealth, and  not  give  it  away  without 
some  equivalent. 
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Mr.  Glynn. — Are  you  not  assuming 
that  by  dividing  your  assets  you  are 
doubling  your  security  ? 

Mr.  HIGGINS.— That  is  a  conundrum 
which  I  will  not  attempt  to  answer.  The 
position  is  that,  strongly  as  I  am  in  favour 
of  giving  some  strong  guarantee  to  the 
states  Treasurers,  I  do  not  think  we  can 
do  it  by  making  it  obligatory  on  the 
Federal  Treasurer  to  take  over  the  debts, 
but,  above  all,  it  will  be  no  guarantee  to 
the  states  if  the  obligation  is  coincident 
with  a  provision  that  the  state  Treasurer 
is  to  indemnify  the  Federal  Treasurer 
against  any  deficiency.  I  am  not  at  all 
impressed  with  the  other  argument 
used  with  such  effect  by  the  Premier  of 
New  South  Wales,  namely,  that  by  that 
means  you  absolutely  compel  the  Federal 
Parliament  to  impose  high  import  duties. 
I  think  it  is  hardly  worthy  to  press  that 
argument  in  the  way  it  has  been.  The 
Premier  of  New  South  Wales  says  to  us 
practically — "You  know  I  believe  that 
there  must  be  high  import  duties,  but  I 
do  not  want  my  people  in  New  South 
Wales  to  know  that  is  the  case."  I 
do  not  think  that  is  worthy  of  the 
people  of  New  South  Wales.  The 
people  of  New  South  Wales  will  under- 
stand the  thing  as  perfectly  as  we 
do,  and  they  know  thoroughly  well  that 
there  must  be  high  import  duties  in  order 
that  we  may  be  able  to  prevent  the 
insolvency  of  certain  states.  It  may  be 
all  very  well  for  New  South  Wales,  where 
only  a  comparatively  small  proportion  of 
the  revenue  is  derived  from  Customs  and 
Excise,  and  where  they  sell  their  capital 
assets  and  treat  them  as  revenue. 

Mr.  Reid. — Will  not  those  assets  be- 
come all  the  more  valuable  when  enterprise 
and  settlement  are  attached  to  them  *? 

Mr.  HIGGINS.— I  quite  admit  that, 
but  I  wish  to  go  on  with  my  argument. 
I  would  not  even  so  far  reflect  upon  the 
security  of  New  South  Wales  by  even 
saying  that  I  believe  it  to  be  good. 
The  evil  which  we  have  in  this  matter 
is  that  we  have  not  imagination  enough 
[Mr.  Biggins. 


to  look  at  the  position  from  the  other 
point  of  view.  Because  the  Premier  of 
New  South  Wales  does  not  want  to  go  to 
the  people  of  New  South  Wales  and  say 
frankly  that  after  federation  there  must 
be  considerable  import  duties,  because 
there  are  considerable  debts  and  large 
interest  payments  to  be  made — because  he 
does  not  want  to  go  to  the  people  with 
that  in  his  election  speeches,  we  are  to- 
be  put  to  all  this  terrible  embarrassment. 
So  far  as  we  are  concerned,  that  is  not 
our  business.  The  people  of  New  South 
Wales  know  perfectly  well  that  to  meet 
the  large  interest  on  our  debts  there  must 
be  large  customs  and  excise  duties,  and 
we  may  as  well  face  the  position  frankly 
at  once.  I  am  sure  the  people  of  New 
South  Wales  will  be  willing  to  recipro- 
cate any  frankness  which  may  be  dis- 
played. 

Mr.  Walker. — Would  not  the  hypothe- 
cation of  the  railway  income  make  up  the 
deficiency  1 

Mr.  HIGGINS.— I  think  so,  but  that 
is  not  proposed  yet.  I  must  deal  with  the 
proposal  as  it  stands.  I  do  not  think  it 
is  a  question  of  protection  and  free-trade, 
because  you  can  get  far  more  money  out 
of  revenue  duties  than  you  can  out  of  pro- 
tective duties,  but  the  point  is  undeniable 
that  you  must  have  a  large  income  by  way 
of  Customs  and  Excise.  Why  cannot  we 
admit  that  frankly  in  our  Bill?  There 
was  a  suggestion  which  was  made  yesterday 
by  Sir  George  Turner,  to  which  I  find  I 
made  allusion  in  Adelaide,  and  I  am  sur- 
prised it  has  not  been  followed  up  this 
morning.  I  watched  closely  this  morning 
to  see  if  Sir  George  Turner  would  follow 
up  that  idea,  which  is  very  fruitful.  It  is 
this :  Why  not  amalgamate  the  Tas- 
manian  amendment  with  the  provision 
that  the  Federal  Commonwealth  is  to 
be  the  hand  to  pay  the  interest  upon 
the  lowest  scale  of  borrowing  ?  There  is 
a  very  suggestive  and  thoughtful  amend- 
ment put  by  Tasmania,  but  which  I 
think  goes  too  far.  It  is  in  effect  that 
each  state  is  to  have  paid  for  it  so  much 
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principal  and  interest  as  will  corre- 
spond with  the  debt  which  is,  having 
regard  to  the  number  of  people  in  each 
state,  the  lowest  debt  of  each  of  the 
colonies.  I  would  suggest  that  all  that 
should  be  done  by  the  Federal  Parliament 
is  to  leave  the  principal  of  the  debt  still 
an  obligation  on  the  state,  but  to  insert  a 
provision  to  the  effect  that  the  Federal 
Parliament  shall  pay  the  interest  upon 
each  state's  debt  up  to  a  certain 
limit,  and  that  that  limit  shall  be  the 
lowest  scale  of  borrowing.  For  instance, 
if  Western  Australia  has  only  borrowed 
£40  a  head,  there  shall  be  interest  on  £40 
a  head  paid  by  the  Federal  Parliament 
for  each  of  the  states. 

Mr.  Henry. — That  is  the  Tasmanian 
proposal. 

Mr.  HIGGINS.— Very  much  the  same. 
I  think  the  Tasmanian  proposal  has  not 
had  sufficient  attention  paid,  to  it  yet— I 
am  very  glad  Mr.  Henry  referred  to  it — 
and  I  think  the  reason  of  that  is  because 
my  honorable  friend  (Mr.  Glynn)  was  the 
first  to  propose  in  this  committee  to  take 
over  the  whole  of  the  debts.  That,  I  be- 
lieve, is  the  reason  why  the  Tasmanian 
amendment  has  not  got  due  attention. 

Mr.  Henry. — It  deserves  more  con- 
sideration. 

Mr.  HIGGINS.— I  was  surprised  that 
Sir  George  Turner  allowed  Mr.  Glynn's 
amendment  to  go  without  any  division  or 
debate,  and  then  proposed  it  himself.  I 
did  not  understand  it,  because  Mr.  Glynn's 
amendment  raised  the  very  question  at 
issue. 

Mr.  Glynn. — My  amendment  provided 
for  some  amalgamation,  for  some  wiping 
out  of  debts,  but  Sir  George  Turner's  does 
not. 

Mr.  HIGGINS.— Quite  so.  I  think  that 
Mr.  Glynn's  amendment,  if  I  may  say  so 
with  all  respect,  was  better  considered 
than  Sir  George  Turner's  amendment,  and, 
therefore,  it  ought  not  to  have  been  nega- 
tived, and  then  the  same  proposal,  but  in 
a  cruder  form,  put  before  the  committee. 


I  think  it  was  rather  hard  on  Mr.  Glynn, 
who  deserves  every  credit  there  is  for 
having  raised  this  point.  In  my  opinion, 
we  might  achieve  the  two  objects  in  view. 
We  might  avoid  the  backing  of  the  prin- 
cipal by  the  Federal  Parliament,  and,  at 
the  same  time,  secure  to  the  states  Trea- 
surers a  certainty  that,  without  recourse  to 
them  for  indemnity,  there  shall  be  a  certain 
proportion  of  the  interest  paid.  I  know  that 
any  suggestion  made  by  a  private  member 
will  not  have,  and  ought  not  to  have, 
that  attention  which  it  would  receive  if  it 
came  from  a  responsible  Minister  of  the 
Crown. 

Sir  George  Turner. — We  are  all  equal 
here. 

Mr.  HIGGINS.— We  are  all  equal  here } 
but  I  am  speaking  practically.  I  say  it 
is  quite  right  that  a  proposal  coming  from 
my  right  honorable  friend  very  justly  gets 
more  attention  than  a  proposal  coming 
from  a  private  member,  and  I  do  not  at 
all  complain  of  it.  But  I  throw  out  this 
suggestion  that  the  guarantee  shall  be 
limited  to  the  interest — the  interest  on  the 
lowest  scale  of  borrowing — and  that  there 
shall  not  be  an  obligation  on  the  Federal 
Parliament  to  back  the  bill  for  the  princi- 
pal. You  may  have  in  that  direction  a 
reasonable  compromise  which  will  give 
the  state  Treasurers  the  certainty  that  at 
least  they  will  have  so  much  of  the  interest 
paid,  and  enable  them  to  tell  their  people 
that  there  will  not  be  any  obligation  on 
the  Federal  Parliament  to  back  the  prin- 
cipal of  the  debt. 

Sir  George  Turner.— How  are  they 
going  to  get  that  money  1  Must  not  they 
borrow  it  % 

Mr.  HIGGINS. —  I  think  we  must 
admit  and  confess  the  fact  that  we 
must  get,  through  the  Customs,  a  large 
amount,  by  means  of  taxation,  to  meet 
our  interest.  We  at  present  get  through 
our  Customs  the  means  of  paying  our  in- 
tt  rist,  and  we  shall  have  to  do  it  here- 
after. The  only  objection  to  this  course 
is  that  taken  by  the  Premier  of  New 
South   Wales,  who  practically   says — "  I 
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do  not  want  to  tell  my  people  (what 
every  person  knows)  that  there  must 
be  a  large  amount  of  revenue  raised 
through  the  Customs'. "  I  say  that  this  Con- 
vention ought  not  to  accept  that  position. 
We  are  going  to  be  frank  with  the  people 
of  Australia ;  we  know  that  they  are  now 
paying  large  amounts  through  the  Customs 
to  meet  the  interest  on  their  debts,  and  we 
know  that  they  will  have  to  do  it  for 
many  years  to  come.  In  that  spirit,  there- 
fore, I  would  suggest  that  there  should  be 
another  alteration  of  the  amendment.  I 
think  the  Premier  of  Victoria  has  already 
altered  his  amendment  three  times. 

Sir  George  Turner. — And  I  will  alter 
it  three  times  more  if  that  will  facilitate 
the  decision  of  the  question. 

Mr.  HIGGINS.— I  am  quite  sure  that 
the  Premier  of  Victoria  will 

Sir  William  Zeal. — You  seem  to  have 
a  great  down  on  the  Premier  of  Victoria. 

Mr.  HIGGINS.— The  honorable  mem- 
ber, as  usual,  has  made  a  statement  which 
is  absolutely  unjustifiable.  I  am  not 
going  to  withhold  any  criticism  from  Sir 
George  Turner,  or  anybody  else,  if  I 
believe  it  to  be  true.  Sir  George  Turner 
knows  I  will  say  to  his  face  what  I 
would  not  say  behind  his  back,  where  I 
would  say  far  better  things.  I  have  no 
hesitation  in  pointing  out  that  the  same 
gentleman  who  spoke  about  all  the  port- 
folios or  offices  in  the  Judiciary  being 
already  filled  by  allocation  among  the 
members  here,  is  the  very  same  gentleman 
who  has  stated  that  I  have  unjustly 
attacked  the  Premier  of  Victoria. 

Sir  George  Turner. — What  is  the 
difference  between  taking  the  lowest  rate 
of  interest,  as  you  suggest,  and  what  we 
are  now  paying? 

Mr.  HIGGINS.— I  do  not  quite  follow 
the  right  honorable  gentleman. 

Sir  George  Turner. — As  I  understand 
it,  you  say  that  the  guarantee  is  to  be  at 
the  lowest  rate  of  interest  paid  by  any  of 
the  states. 

Mr.  HIGGINS.— No;  you  find  what  has 
been  the  lowest  borrowing  per  capita,  and 
{Mr.  Higgins. 


guarantee  the  interest  on  that.  For  in- 
stance, Victoria  or  Western  Australia  has 
had  the  lowest  scale  of  borrowing  per  capita 
hitherto. 

Sir  George  Turner. — Yes,  about  £40 
per  head. 

Mr.  HIGGINS.— Well,  the  suggestion 
is  that  you  should  guarantee  the  interest 
on  that  lowest  rate  of  borrowing  per  head. 

Sir  George  Turner. — If  you  fix  £40 
per  head  all  round,  and  use  the  surplus 
for  paying  the  interest  on  that  portion  of 
the  state  debts,  that  will  be  a  distribution 
of  the  surplus  on  that  basis,  and  the  Con- 
vention has  refused  to  sanction  that. 

Mr.  HIGGINS.— For  the  first  five  years 
the  amount  of  the  surplus  is  to  be  ascer- 
tained by  the  amount  received  in  each 
state  from  Customs  revenue.  After  that 
time,  I  hope  it  will  be  a  per  capita  distri- 
bution. All  I  say  here  is  that,  having 
regard  to  the  figures,  there  can  be  no 
serious  injustice  done  to  any  state  under 
the  arrangement  suggested  if  the  interest 
be  apportioned  p>er  capita,  according 
to  the  number  of  people  in  each  state. 
The  right  honorable  gentleman's  idea 
evidently  is  that  as  the  rates  of  interest 
vary,  and  as  the  terms  of  the  loans  vary, 
there  will  be  difficulty  in  carrying  out 
such  a  scheme,  but  I  say  that  all  the 
different  debts  can  be  reduced  to  a  com- 
mon denominator  in  very  much  the 
way  that  Mr.  Glynn  proposes.  There  is 
a  grave  difficulty  owing  to  the  terms  of 
the  loans  and  the  rates  of  interest  being 
different,  but  the  first  suggestion  I  have 
found  in  the  course  of  these  debates  to 
meet  that  difficulty  has  been  made  by 
Mr.  Glynn,  and  I  am  assured  that  there 
is  no  practical  difficulty  in  those  varying 
terms  and  rates  of  interest. 

Mr.  Holder. — That  is  so. 

Mr.  HIGGINS.— It  is  possible  to 
reduce  all  the  debts  of  the  states  to  one 
common  denominator,  and  have  them 
expressed  in  one  average  debt,  bearing 
one  average  interest,  and  having  arrived 
at  that,  you  can  then  say — "  We  will 
make   the   Federal  Parliament  take  over 
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the  liability  to  pay  the  interest  on  a  cer- 
tain proportion  of  the  states'  debts"—  that 
is  the  lowest  proportion —and  the  surplus 
•will  eventually  be  distributed  per  capita.  I 
have  to  submit  this,  therefore,  and  I  only 
hope  it  will  be  taken  up  by  our  leaders, 
because  I  think  it  will  to  a  large  extent 
meet  the  difficulty  that  confronts  us. 

Mr.  BARTON  (New  South  Wales).— I 
%vill  ask  the  Convention,  Mr.  Chairman,  to 
adopt  the  suggestion  you  made  a  little 
while  ago  as  to  the  manner  of  putting  the 
various  proposals  to  the  committee.  It  is 
perfectly  competent  for  us  now  to  nega- 
tive Mr.  McMillan's  amendment,  and  then 
it  will  be  competent  for  Sir  George  Turner 
to  propose  the  omission  of  the  word  "may" 
from  the  original  clause  of  the  Bill,  and, 
that  being  carried,  to  move  the  insertion 
of  the  word  "shall,"  and  afterwards  the 
remainder  of  his  amendment.  By  this 
means  we  shall  take  a  step  forward  in  the 
way  of  getting  on  with  our  work.  And  I 
think  it  is  time  to  do  that.  We  have  had  a 
long  discussion  on  the  matter,  and  I  believe 
that  each  of  us  knows  pretty  well  what  the 
opinions  of  the  others  are  on  the  question. 

The  amendment  of  Sir  George  Turner 
was  agreed  to. 

Sir  GEORGE  TURNER  (Victoria).— I 
now  beg  to  move — 

That  the  word  '  *  may  "  be  omitted  from  the 
words  "Parliament  may  "  in  clause  93. 

Sir  George  Turner's  amendment  was 
negatived. 

The  CHAIRMAN.— The  question  now 
is,  that  the  words  "  shall  take  over,"  pro- 
posed to  be  inserted  in  clause  98,  in  lieu 
of  the  word  "  may,"  which  we  have  just 
struck  out,  be  so  inserted. 

Mr.  HOLDER  (South  Australia).— I  do 
not  make  any  apology  for  spending  a  little 
more  time  on  the  very  important  question 
m  e  discussed  all  day  yesterday.  I  spent 
several  hours  last  evening  in  making  a 
few  calculations  which  I  thought  would 
he  useful  to  the  Convention,  and  1  am 
going  to  give  them  to  the  Convention  in 
a  few  minutes.  I  want  to  speak  chiefly 
because    of    certain    remarks    that     were 


made  by  Sir  George  Turner  last  evening, 
and  to  dispose,  if  I  can,  of  certain 
criticisms  that  he  levelled  at  81 
moits  which,  early  in  the  day,  I  had 
made  in  respect  of  the  conversion 
of  public  debts.  I  repeat  that  I  do  not 
make  any  apology  for  dealing  with  this 
question,  because  whatever  sentimental  ad- 
vantages there  may  be  about  federation, 
whatever  advantages — and  there  are  many 
— to  trade  and  commerce  there  will  be 
connected  with  federation,  all  through  the 
sittings  of  our  Convention,  in  the  three 
places  where  we  have  sat,  there  has  been 
running  frequently  this  note  —  "What 
can  we  tell  the  electors  whom  we  repre- 
sent they  will  receive  as  actual  profit  from 
the  proposed  federation  V  Now,  to  my 
mind,  the  only  cash  dividend  which 
federation  can  pay  is  the  cash  divi- 
dend to  which  I  am  going  to  direct 
attention.  There  will  be  commercial 
dividends,  dividends  of  finance,  dividends 
of  sentiment — all  these  things  will  accrue 
— but  the  only  one  cash  dividend  which 
federation  can  pay,  the  only  one  cash  ar- 
gument we  can  use  to  our  constituents  in 
recommending  them  to  adopt  federation 
will  be  the  profit  arising  from  any  possible 
conversion  of  our  loans.  That  is  taken 
for  granted  by  practically  all  those  who, 
in  the  press,  have  written  on  federa- 
tion with  any  financial  knowledge  and 
experience;  that  is  the  only  argument 
I  have  heard  used,  even  in  this  Con- 
vention, in  favour,  from  that  point  of 
view,  of  the  federation  we  are  striving 
to  frame.  In  order  that  I  may  clear 
away  some  misunderstandings  which  sur- 
round this  question,  I  want  to  say  that 
if  I  were  dealing,  as  a  state  Treasurer, 
with  state  loans,  I  should  say  that  a 
state  Treasurer  could  not  profitably  con- 
vert any  state  loan  except  as  it  was  be- 
coming due.  And  the  reason  I  say  that  is 
because  no  state  Treasurer  has  anything 
he  can  give  to  the  bond-holders  in  the 
way  of  better  security  or  advantage, 
unless  he  gives  an  extravagant  exten- 
sion of  the  term  of  the  loan,  to  induce 


1642 


Commonwealth  of 


[1  March,  1898.] 


Australia  Bill. 


them  to  accept  any  conversion  scheme. 
If  I  were  a  state  Treasurer,  dealing  with 
state  bonds,  I  should  be  hopeless  about 
effecting  any  profitable  conversion  of  loans 
excepting  as  the  bonds  approached  the  due 
dates.  But  in  this  case  the  position  is 
entirely  different.  Here  we  contemplate 
a  Federal  Treasurer,  who  will  have  at  his 
back  a  federal  security,  which,  I  think, 
without  argument,  would  be  taken  by 
everybody  to  be  a  better  security  than  the 
security  of  any  individual  state.  How- 
ever, as  I  have  heard  even  that  questioned, 
I  must  spend  a  moment  or  two  on 
the  point,  but  only  a  moment  or  two, 
and  discuss  wmether  the  security  which 
the  Federal  Treasurer  will  have  at 
his  disposal  is  likely  to  be  a  better 
security  than  that  which  any  state  Trea- 
surer has  to  offer.  I  will  put  it  this 
way :  The  security  which  the  different 
states  offer  to-day  is  evidently  a  varying 
quantity.  That  is  proved  by  the  fact  that 
on  the  London  market  the  stocks  of  the 
various  colonies  of  even  date  and  even 
interest-bearing  capacity  are  at  different 
prices,  and  the  differences  in  those  prices 
measure  the  different  estimates  which  the 
London  bond-holders,  speculators,  and 
stock-brokers  put  upon  the  difference  in 
the  security  of  the  various  colonies. 

Mr.  Douglas. — That  is  not  the  only 
difference. 

Mr.  HOLDER. — I  do  not  want  to  go 
into  details  ;  those  are  the  main  reasons. 
Now,  it  must,  I  think,  be  apparent  to 
every  one  who  looks  into  the  facts  that  if 
these  colonies  federate,  and  the  debts  are 
taken  over  by  the  Commonwealth,  the 
least  that  can  happen  will  be  that  the 
cheapest  stock  among  the  five  colonies 
there  represented  must  be  raised  to  thelevel 
of  the  dearest  stock  of  the  five  colonies;  be- 
cause the  security  behind  the  federal  stocks 
— whether  they  be  issued  to  take  up  the 
present  South  Australian,  or  Tasmanian,  or 
Victorian,  or  Western  Australian,  or  New 
South  Wales  stocks — will  be  one  and  the 
same  throughout.  Therefore,  as  it  is 
inconceivable  that  the  value  of  the  lowest 
[Mr.  Holder. 


stocks  at  the  present  time  can  be  less 
under  federalization  than  the  value  of  the 
highest  of  our  stocks  at  the  present  time, 
we  must  come  to  the  conclusion  that  the 
value  of  federal  stock  must  be  at  least  as 
high  as  the  best  stock  of  the  five  colonies. 
Take,  for  instance,  to  illustrate  that  point, 
the  case  of  five  commercial  men,  all  of  ex- 
cellent standing,  but  one  of  whom  is  of 
rather  better  standing  than  the  other  four. 
Good  as  his  paper  may  be  in  itself,  the 
paper  of  the  five,  of  whom  he  is  one,  must 
be  better  than  that  of  the  best  of  the  five 
singly,  because  you  have  the  security  of 
the  best  of  the  five  and  of  the  other  four 
as  additional  security. 

Mr.  Dobson. — You  are  forgetting  alto- 
gether the  liabilities  of  the  other  four 
colonies. 

Mr.  HOLDER. — I  am  not  contemplat- 
ing an  increase  of  the  total  indebtedness  of 
the  colonies  here  represented.  If  the  in- 
debtedness were  increased  my  assump- 
tion would  be  affected  accordingly.  I  am 
contemplating  simply  the  transfer  of  the 
existing  amount  of  debts  of  each  colony 
throughout  the  group.  Now,  I  think  I 
may  go  further,  and  say  that  while  New 
South  Wales  3  per  cent,  stocks  are  worth 
to-day  £101  per  cent.,  the  federal  security 
will  make  them  worth  at  least  £104  per 
cent.  I  am  within  the  mark — exceedingly 
well  within  the  mark — in  supposing  that 
after  the  inauguration  of  the  federation  of 
these  colonies  the  value  of  our  stocks 
will  rise  by  more  than  3  per  cent,  above 
the  present  value  of  the  stocks  of 
New  South  Wales  and  of  Victoria. 
Anything  less  than  that  cannot  be  con- 
sidered likely  for  a  moment.  I  assume, 
then,  the  very  low  price  of  £104  per  cent, 
for  federal  stock.  What  is  the  next  point'? 
New  South  Wales  stock  to-day  being  £101, 
if  the  federal  stock  be  at  £104,  there  is  a 
profit  of  3  per  cent,  to  be  made  on  the 
stock  of  New  South  Wales.  Victorian 
3  per  cents,  to-day  are  at  £101,  and  there 
will,  therefore,  be  a  profit  of  3  per  cent, 
to  be  made  for  the  Commonwealth  on  Vic- 
torian stock.  South  Australian  3  per  cents. 
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stand  at  £100.  Then-  is,  therefore,  £4 
per  cent,  to  be  made  with  regard  to  those 
stocks.  Tasmania  has  no  3  per  cent,  stock, 
and  I  have,  consequently,  had  to  take 
her  3J  per  cents.,  and  make  a  calculation 
as  to  what  the  corresponding  price  of  Tas- 
manian  stocks  would  be  if  they  were  3  per 
cents.,  and  I  find  that  the  price  would 
be  £99.  So  that  there  is  5  per  cent. 
to  be  made  upon  Tasmanian  stocks. 
The  price  of  Western  Australian  3  per 
cents,  is  quoted  at  under  £97,  so  that  there 
is  actually  7  per  cent,  to  be  made  on 
Western  Australian  stocks  by  making 
them  not  local,  but  federal,  stocks. 

Mr.  Glynn. — What  do  you  calculate 
would  be  the  price  of  Tasmanian  3  percents.  ? 

Mr.  HOLDER.— £99.  Honorable  mem- 
bers will  see  that  I  have  not  been  able  to 
spend  sufficient  time  to  make  these  calcu- 
lations actuarially  correct  down  to  the  odd 
shillings  and  pence.  To  have  done  that 
would  have  occupied  many  days,  whilst  I 
only  had  last  night  in  which  to  make  my 
calculations.  But,  for  all  practical 
purposes,  as  being  sufficient  for  what 
we  are  doing,  these  figures  which  I  am 
giving  are  a  very  close  approximation  to 
the  truth,  without  going  into  a  most 
extensive  actuarial  calculation  j  and  I  may 
add*  that  I  have  been  guided  to  a  large 
extent  in  making  these  calculations  by 
the  suggestions  contained  in  the  amend- 
ment of  my  honorable  and  learned  friend 
(Mr.  Glynn),  and  also  by  the  suggestions 
embodied  in  the  Tasmanian  amendment. 

Sir  Philip  Fysh. — How  is  the  Federation 
going  to  lose  these  sums  you  have  mentioned  1 

Mr.  HOLDER.— I  thought  that  that 
was  by  this  time  so  clear  that  I  need  not 
go  over  the  point  again.  But  I  will  do  it 
again  in  order  to  make  the  matter  clear 
to  the  mind  of  the  honorable  member. 
Tin-  question  I  am  asked  is:  How  the 
Federation  can  possibly  lose  the  amounts 
I  have  mentioned  by  a  compulsory  and 
immediate  conversion  of  local  into  federal 
stocks?  Really,  I  should  have  thought 
that  that  was  such  a  very  elementary 
point  that  it   was  the  mere  ABC   of  the 


question,  and  that  it  was  not  necessary  to 
say  any  more  about  it  to  honorable  mem- 
bers of  this  Convention,  who  are  assumed 
to  have  gone  into  the  question.  However, 
I  must  answer  the  interjection.  If  we 
do  anything  under  this  Constitution 
which  will  have  the  effect  of  raising  the 
price  of  some  of  these  stocks  from  £97 
up  to  £104,  it  must  be  apparent  to  the 
most  superficial  thinker  that  we  shall 
make  a  present  of  £4,500,000  to  the  bond- 
holders. How  is  it  a  present  to  them  ? 
Because  we  are  giving  to  them  what  would 
have  enabled  us  to  make  a  bargain  with  the 
bond-holders — would  have  enabled  us  to 
make  better  terms  than  we  could  possibly 
make,  by  handing  over  to  them  for  nothing 
this  enormous  advantage  of  federal  security, 
which  would  actually  increase  the  value  of 
Western  Australian  stock  by  the  amount  of 
£7  per  cent.  The  Federal  Treasurer  would 
thus  be  giving  to  the  bond-holders  an 
advantage  to  the  value  of  £4,500,000, 
which  advantage  otherwise  employed 
would  have  enabled  him  to  make  im- 
mensely better  terras  for  the  Common- 
wealth. If  the  Federal  Treasurer  were 
worth  his  salt  he  would  go  to  the  bond- 
holders and  say — "  If  you  like  to  stay 
where  you  are  I  have  no  power,  if  I  had  the 
will,  to  compel  you  to  change  your  position. 
But,  if  you  like,  I  am  willing  to  share  with 
you  the  sum  of  £4,500,000  which  we 
can  make  by  turning  the  stocks  of  the 
colonies  of  Australia  into  Commonwealth 
stocks.  I  am  willing  to  give  you  a  Com- 
monwealth stock  in  exchange  for  the  stock 
you  now  hold  if  you  will  make  it  worth 
my  while  to  do  so."  And  the  probabilities 
are  that  the  bond-holders  would  be  glad 
to  come  to  terms  with  the  Federal  Trea- 
surer in  return  for  the  bonus  of  1  per 
cent,  and  the  Commonwealth  stock  which 
he  would  give  to  them. 

Sir  George  Turner. — Do  you  contem- 
plate giving  Commonwealth  stock  at 
existing  rates  of  interest  ? 

Mr.  HOLDER.— That  does  not  matter 
for  the  purpose  of  my  argument.  I  am 
now  giving  to  the  Convention  in  a  few 
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minutes  the  result  of  many  hours  of 
work.  If  I  were  to  follow  up  the  path- 
ways by  which  I  have  come  to  these 
conclusions,  I  should  be  occupied  in  address- 
ing the  Convention  for  a  much  longer  time 
than  I  wish  to  speak.  I  ask  honorable  mem- 
bers to  give  me  credit  for  having  arrived 
at  these  results  by  direct  methods,  with- 
out going  over  the  steps  of  the  pathways 
by  which  I  have  come  to  my  conclusions. 
Taking  round  figures,  the  debt  of  New 
South  Wales  at  the  present  time  is 
£57,000,000.  Now,  I  contemplate  that  the 
Federal  Treasurer  would  give  the  holders 
of  New  South  Wales  bonds  a  bonus  of 
1  per  cent,  to  induce.them  to  convert  their 
stock  to  a  Commonwealth  stock.  That 
leaves  2  per  cent,  profit  on  the  conversion. 
If  New  South  Wales  chose  to  take  it  in 
cash,  she  would  receive  £1,140,000  in 
money,  or  if  she  chose — following  the 
suggestion  of  Sir  George  Turner,  which  I 
have  no  doubt  expresses  what  is  more 
likely  to  be  done — to  take  it  in  a  reduc- 
tion of  interest,  she  would  save  the  sum  of 
about  £57,000  a  year  for  all  time.  Now, 
we  come  to  the  case  of  Victoria.  She  has 
a  debt  of  £47,000,000.  She  would  save 
on  the  conversion  a  capital  sum  of 
£940,000,  or,  if  she  chose  to  take  it  in  re- 
duction of  interest,  she  would  save  £47,000 
a  year  for  all  time  on  her  present  debt. 

Sir  George  Turner. — You  are  forgetting 
that  the  loans  mature  at  different  periods. 

Mr.  HOLDER.— I  have  taken  the  period 
of  maturity  at  an  average  of  30  years. 

Sir  George  Turner. — A  lot  of  our 
loans  have  more  than  that  time  to  run. 

Mr.  HOLDER. — As  I  have  explained 
before,  for  the  purpose  of  calculations  of 
this  kind  you  have  to  adopt  a  common 
denominator,  and  I  have  taken  the  sug- 
gestion of  Mr.  Glynn  as  a  means  of  arriv- 
ing at  my  conclusions.  Taking  all  the 
factors  of  the  case  into  consideration,  I 
adopt  30  years  as  the  common  denomi- 
nator. Now,  in  the  case  of  South  Aus- 
tralian stocks  there  would  be  a  profit 
which  would  result  in  £705,000  capital 
gain,  or  an  annual  saving  in  interest  of 
[Mr.  Holder. 


£35,000  a  year.  The  debt  of  Tasmania 
amounts  to  £8,000,000.  The  market  price 
being  assumed  to  be  on  an  average  £99, 
the  capital  gain  on  these  stocks  would  be 
£323,000,  or  a  saving  of  interest  of  £1 6,000 
a  year.  Western  Australian  stocks  are 
only  at  £97,  so  that  there  would  be  a 
much  larger  gain. 

Sir  John  Forrest. — They  are  higher 
than  that  ordinarily. 

Mr.  HOLDER.— Then  the  right  honor- 
able gentleman  has  unintentionally  misled 
me.  I  asked  him  this  morning  for  the 
current  price  of  3  per  cents.  He  told  me 
£96  5s.,  and  I  said  that  I  would  give 
Western  Australia  credit  for  £97. 

Sir  John  Forrest. — They  are  at  nearly 
£100. 

Sir  Philip  Fysh. — You  take  currency 
into  account  1 

Mr.  HOLDER.— I  have  said  so  before. 
The  lowest  quotation  I  have  seen  for 
Western  Australian  3  per  cent,  stock  was 
£98,  and  if  I  had  not  asked  Sir  John 
Forrest,  I  should  have  based  my  calcula- 
tions on  £98 ;  but  when  the  right  honor- 
able gentleman  told  me  that  the  lowest 
quotation  was  £96  5s.,  I  gave  his  colony 
credit  for  £97,  so  as  to  leave  a  sufficient 
margin.  However,  the  difference  is  very 
small,  because  the  whole  debt  of  Western 
Australia  is  only  £8,000,000.  That  gives 
on  the  basis  I  have  mentioned  a  profit 
of  £480,000  capitalized,  or  an  annual 
saving  of  interest  of  £24,000.  The  total, 
wTorked  out  for  the  whole  Commonwealth, 
with  a  slight  alteration  for  Western  Aus- 
tralia— which  alteration  would  not  be  a 
material  one — would  give  us  this  result : 
That  there  would  be  a  capital  advantage 
gained  amounting  to  £3,588,000;  or  if 
that  capital  advantage  be  utilized  in  the 
way  of  reduction  of  interest,  then  we 
have  a  total  annual  saving  of  £179,000  a 
year.  If  that  be  so — and  I  defy  success- 
ful criticism 

Sir  George  Turner. — The  assumption 
is  that  in  order  to  get  Commonwealth 
security  the  bond-holders  are  willing  to 
give  up  nearly  £180,000  a  year? 
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.Mr.  Reid.— On  £140,000,000  of  debt. 
Mr.  HOLDER. — In  return  for  receiving 

at  the  hands  of  the  Commonwealth  a  bonus 
of  £1,400,000.  That  is  a  very  large  bonus, 
a  very  considerable  temptation.  Without 
it  they  would  not  come  in,  but  with  it  I 
feel  certain  that  they  would.  There  is  not 
only  an  advantage  to  the  bond-holders 
under  this  scheme,  but  there  is  an  advan- 
tage to  be  held  out  to  those  whom  we  re- 
present of  a  large  saving  to  their  states, 
which  would  go  a  long  way  towards  paying 
the  original  cost  of  entering  into  federation. 

Mr.  Isaacs.— Has  the  honorable  mem- 
ber calculated  the  probable  amount  of  de- 
preciation of  state  stock  in  consequence 
of  the  Commonwealth  taking  over  the 
revenue  which  is  the  fund  for  its  payment, 
and  yet  not  being  bound  to  pay  the 
obligations  ? 

Mr.  Reid. — That  will  increase  the  profit 
of  the  transaction. 

Mr.  HOLDER.— I  am  much  obliged 
to  the  Attorney- General  of  Victoria  for 
his  interjection,  because  I  should  pro- 
bably have  forgotten  to  answer  the  point, 
and  as  it  is  so  immensely  in  my  favour, 
I  should  have  regretted  passing  it  over. 
My  honorable  friend  (Mr.  Glynn)  holds 
to  the  view,  I  believe,  that  federation 
ii i.iv  possibly  result  in  decreasing  the 
value  of  state  stock.  He  takes  it  that 
federation  may  decrease  that  value, 
because  it  takes  from  the  states 
some  of  the  income  out  of  which  they 
have  been  accustomed  to  pay  their  in- 
terest. Now,  I  do  not  think  federation 
will  do  so.  That  result  has  not  followed 
in  other  parts  of  the  world  under  federa- 
tion. I  should  be  sorry  if  I  thought 
it  might  be  so,  because  I  hold  the  view 
that  the  state  should  have  the  power  to 
borrow  for  the  purpose  of  developing  their 
territory  and  resources,  and  if  we  diminish 
the  value  of  the  state  stocks  we  might 
very  seriously  limit  the  power  of  the  states 
to  properly  develop  their  territory.  I  do 
not  think  so ;  but  if  it  did  come  about,  if 
#even  temporarily  on  the  formation  of  the 
Commonwealth    state    stocks   fell   2    per 


cent,  less  than  these  rates  here,  it  would 
add  to  the  profit  I  have  just  mentioned  a 
a  little  over  £2,000,000. 

Mr.  Isaacs. — Do  you  call  a  loss  to  our 
creditors  a  part  of  the  profits  1 

Mr.  Reid. — Creditors  !  It  is  their  own 
doing  to  disparage  their  securities. 

Mr.  HOLDER. — I  am  going  to  say  the 
next  thing  I  wish  to  say,  not  in  the  heat 
of  debate,  not  on  the  spur  of  the  moment, 
but  with  the  utmost  deliberation  and 
knowledge  of  what  I  am  saying.  I  do 
not  care  one  bit  what  happens  to  the  stock- 
holders through  this  federation  scheme. 
No  one  would  be  more  bitterly  opposed 
to  repudiation  than  I.  But  stock-holders 
when  they  buy  their  stock  take  all  the 
chances  of  the  market,  and  this  federation 
is  among  the  chances  of  the  market.  Just 
as  I  would  not  grudge  to  the  stock-holders 
any  advantage  which  comes  to  them  from 
a  rise  in  prices,  so  I  do  not  feel  responsible 
to  them  for  any  disadvantage  which  comes 
to  them  from  any  fall  in  prices. 

Mr.  Reid. — Owning  to  their  want  of 
confidence  in  their  own  securities. 

Mr.  HOLDER.— It  would  simply  be 
through  some  loss  of  confidence  on  their 
part.  It  is  something  worth  learning  to 
learn  that  one  of  the  great  things  to  be 
thought  of  by  the  Convention  is  that  we 
must  protect  the  interests  of  the  bond- 
holders. I  did  not  know  before  that  one  of 
our  duties  is  to  protect  most  carefully  the 
interests  of  the  British  bond-holders. 

Mr.  Isaacs. — It  is  the  duty  of  every 
debtor  not  to  deprive  himself  of  the 
means  to  pay  his  creditor. 

Mr.  Reid. — Rothschilds  must  be  about 
somewhere. 

Mr.  HOLDER.  — Is  that  what  you 
think  federation  means  ? 

Mr.  Isaacs. — Common  honesty. 

Mr.  HOLDER.  —  Common  honesty 
means  that  we  should  not  ruin  these 
states,  and  thus  render  them  unable 
to  pay  their  debts.  Nothing  we  do 
looks  in  that  direction.  All  we  do  looks 
in  quite  the  other  direction.  I  believe  it 
will  come  to  this  in  the  very  early  days  of 
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the  Federation  if  the  Federal  Treasurer  is 
worth  having :  We  will  give  to  the  bond- 
holders for  any  security  they  have  to-day 
a  very  much  better  and  more  valuable 
security,  and  we  will  give  it  to  them  on 
terms  advantageous  to  them,  but  still 
more  advantageous  to  ourselves.  If  hon- 
orable members,  when  they  go  back  to 
their  respective  colonies,  want  a  good 
argument  with  which  to  recommend  federa- 
tion, here  is  one,  and  take  away  this  one 
and  we  have  no  financial  argument  left. 

Mr.  Deakin. — No  one  proposes  to  take 
it  away. 

Mr.  HOLDER.  — No  one  proposes  to 
take  it  away. 

Mr.  Deakin. — No  ;  it  is  just  as  possible 
under  the  one  provision  as  under  the  other. 

Mr.  Reid. — Then  you  can  leave  the 
"  may  "  in. 

Mr.  HOLDER. — I  have  to  go  back  to 
elementary  finance  again. 

Mr.  Fraser. — Hammer  it  in. 

Mr.  HOLDER. — It  does  seem  necessary 
in  some  cases  to  repeat  over  and  over 
again  before  you  can  get  the  truth  in,  but 
I  am  going  to  repeat  it  once  more,  in  the 
hope  that  it  will  be  understood.  It  is 
suggested  that  all  these  advantages  of 
which  I  spoke  may  be  gained  if  we  give  a 
guarantee  in  the  Constitution,  by  waiting 
till  the  bonds  fall  due.  Let  us  look  at  this 
position.  It  is  suggested  by  my  honorable 
friend  (Mr.  Deakin) 

Mr.  Deakin. — I  did  not  suggest  that. 

Mr.  HOLDER. — I  cannot  see  what  else 
was  in  the  interjection.  However,  I  will 
answer  what  I  thought  was  in  the  inter- 
jection, and  what  I  know  is  the  idea  pre- 
vailing in  some  cases.  The  idea  prevailing 
in  some  minds  is  that  we  can  secure  all 
we  ought  to  secure,  whether  we  give  the 
Commonwealth  guarantee  now  or  not, 
by  simply  waiting  till  the  stocks  fall  in. 
What  does  that  mean?  Some  of  the 
stocks  will  be  falling  in  shortly. 

Mr.  Fraser.— £18,000,000  of  Victorian 
stocks  will  fall  in  in  ten  years. 

Mr.  HOLDER.— £18,000,000  of  Vic- 
torian stocks  out  of  £140,000,000  will 
[Mr.  Bolder. 


fall  in  in  ten  years.  All  these  stocks  will 
not  fall  in  for  many  years,  and  if  we  are 
to  wait  calmly  on  our  oars  till  those 
stocks  fall  in,  it  means  that  this  sum  of 
£179,000  a  year,  which  we  may  save  in 
the  way  of  interest,  is  not  to  be  saved  till 
years  have  passed,  and  as  they  have 
passed  have  gradually  enabled  us  to 
retrieve  the  initial  error  we  made  in  giving 
bond-holders  for  nothing  a  very  valuable 
security.  If  it  is  proposed  by  any  one 
inside  or  outside  of  this  Convention  to 
give  this  guarantee  now,  even  to  give  it 
by  implication  in  such  a  way  as  to  raise 
the  market  value  of  the  stocks,  and  then 
because  we  had  made  a  blunder,  wait 
twenty,  thirty,  or  perhaps  more  years  till 
we  can  retrieve  that  error,  surely  that  is 
not  a  position  which  will  be  taken  up  by 
men  with  their  eyes  open.  It  might  be 
taken  up  by  us  if  we  were  not  awake  to 
the  facts  of  the  case.  Here  is  an  oppor- 
tunity, without  injuring  our  right  to 
reconvert  these  stocks,  as,  I  said,  may 
fall  in  30  or  40  years  hence ;  here  is  an 
opportunity  right  away,  if  we  give  the 
Federal  Parliament  large  enough  powers, 
to  secure  an  annual  gain  of  £179,000,  or, 
if  it  pleases  to  take  it  in  cash,  a  gain  of 
over  £3,585,000.  I  do  hope  that  the  com- 
mittee will  not  insist  on  the  word  "  shall  " 
remaining  in  any  part  of  the  clause,  but, 
while  it  gives  full  and  ample  power  to  the 
Federal  Government  to  convert,  in  the 
interests  of  the  colonies,  the  stock  as  it 
may  become  payable,  it  will  not  compel 
them  to  do  so  at  the  outset. 

Mr.  Deakin. — The  word  "  shall "  does 
not  compel  them  to  do  it  at  the  outset 

Mr.  HOLDER.— It  looks  like  it ;  it  is 
meant  to  make  people  believe  it  does. 

Mr.  Reid. — It  is  equivalent  to  an 
indorsement  on  the  bond. 

Mr.  HOLDER.— If  anybody  ought  to 
insist  on  avoiding  any  shadow  of  doubt  on 
the  possibility  of  this  scheme,  it  is  the 
small  states.  It  does  not  matter  much  to 
New  South  Wales  that  she  would  save 
£57,000  a  year  ;  she  can  do  without  it.  It 
does  not  matter  supremely  to  Victoria  that 
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should  save  £47,000  a  year,  although 
it  is  a  very  nice  little  sum  for  her  to  have. 
It  does  matter  ;i  good  deal  to  South  Aus- 
tralia that  she  should  save  £35,000  a 
year  ;  it  will  about  pay  her  way  into  the 
Commonwealth.  It  is  a  matter  of  very 
great  importance  to  Tasmania  that  she 
should  save  £16,000  a  year,  and  to 
Western  Australia  that  she  should  save 
£24,000  a  year. 

Sir  John  Forrest. — We  do  not  care  for 
£24,000. 

Mr.  HOLDER.— If  £24,000  is  nothing 
to  Western  Australia,  I  regret  the  time 
we  spent  a  few  days  ago  in  trying  to  make 
special  terms  for  that  colony ;  but  if  it  is 
nothing  to  her  I  am  quite  sure  that  there 
are  some  sources  of  expenditure  to  which 
£24,000  can  be  fairly  applied  greatly  to 
the  advantage  of  the  Commonwealth. 
However,  I  will  conclude  by  repeating  the 
hope  that  we  will  take  care  to  guard 
against  all  possible  breath  of  doubt  on 
the  possibility  of  such  a  scheme  as  this, 
and  to  leave  the  Federal  Treasurer's  hands 
entirely  untrammelled,  so  that  he  may  do 
whatever  at  the  time  may  seem  best.  It 
may  seem  best  to  him  to  follow  the  sug- 
gestion of  Mr.  Glynn ;  it  may  seem  best 
to  him  to  follow7  the  suggestion  of  Tas- 
mania ;  but  do  not  let  us  tie  him  down  to 
either  or  both  of  the  suggestions  or  to  any 
scheme.  Let  us  give  him  a  free  hand,  and, 
doubtless,  he  will  use  it  well. 

Mr.  DEAKIN  (Victoria).— I  wish  to 
say  a  few  words  in  reply  to  the  very 
impressive  address  of  my  honorable  friend 
(Mr.  Holder).  The  word  "shall"  does 
not  require  that  any  particular  scheme  of 
taking  over  these  tiebts  shall  be  adopted. 
The  word  "  shall "  does  not  imply  that  they 
shall  be  taken  over  at  once,  or  at  any  price, 
or  at  any  cost.  The  word  "  shall "  simply 
imposes  an  obligation  upon  the  Federal 
Treasurer  to  give  effect  to  this  provision  at 
the  earliest  date  at  which  it  will  be  profit- 
able to  the  Commonwealth,  and  a  desirable 
thing  to  do.  The  only  difference  betweeu 
"  shall "  and  "  may  "  is  that  while  the 
word   "  may  "  carries  with  it  the  possible 


implication  that  the  Commonwealth  may 
take  an  entirely  independent  stand,  and 
disregard  state  loans  altogether,  the  word 
"  shall "  is  intended  to  carry  with  it 
the  implication  that  under  proper  business 
conditions,  and  in  a  proper  business  way, 
the  best  means  of  federalizing  the  debts 
shall  be  adopted,  in  order  to  gain  the 
advantages  which  Mr.  Holder  has  dwelt 
upon  to-day,  and  which,  however  specula- 
tive, those  of  us  who  vote  for  the  word 
are  no  more  blind  to  than  he  is  himself. 

Mr.  REID  (New  South  Wales).— It  is 
astonishing  how  these  legal  disquisitions 
on  the  meaning  of  "  shall "  and  "  may  " 
become  inapplicable  when  applied  to  finan- 
cial transactions.  If  an  Act  of  the  Im- 
perial Parliament  were  passed  prescribing 
that  the  Rothschilds  shall  take  over  the 
debts  of  a  South  American  republic, 
and  shall  pay  the  interest  every  year,  I 
think  the  legal  "  shall  "  and  "  may  "  argu- 
ment would  disappear,  and  the  bond-holder 
would  be  delighted  to  find  himself  in 
possession  of  a  South  American  bond  for 
which  he  would  get  interest  at  Rothschilds 
every  half-year;  and  with  a  provision  that 
the  debt  shall  be  taken  over  by  Roths- 
childs for  all  time,  and  the  interest  paid 
for  all  time  by  the  Rothschilds. 

Mr.  Deakin.  —  The  honorable  mem- 
ber mistakes 

Mr.  REID. — Will  the  honorable  mem- 
ber allow  me  to  finish  what  I  am  about  to 
say,  and  then  perhaps  an  interruption 
will  be  unnecessary  % 

Mr.  Deakin. — I  hope  so. 

Mr.  REID. — The  mere  appearance  in 
this  Constitution  of  the  word  "shall," 
according  to  the  honorable  member's 
meaning  of  the  word  "  may,"  shows  the 
absolute  want  of  a  necessity  to  put  it  in. 
If  you  may  do  a  thing  it  gives  you  the 
absolute  power  of  converting  it  into 
shall  whenever  you  like,  according  to 
the  wisdom  of  the  existing  situation, 
and  the  Federal  Treasurer,  who  can  read 
the  shall  into  may,  can  deal  with 
the  bond-holders  ;  but  the  Commonwealth 
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Treasurer  who  has  branded  on  him  the 
word  "  shall "  cannot,  because  there  is 
an  absolute  necessity  to  do  it,  and  if  there 
is  not  an  absolute  necessity  to  do  it  why 
put  in  the  word  ?  Is  it  not  an  attempt  to 
make  it  an  absolute  necessity,  and  where 
is  the  guarantee  to  the  states  if  it  only 
means  "may"?  What  was  the  object  of 
my  right  honorable  friend's  proposal  ?  It 
was  to  guarantee  on  the  establishment  of 
the  Commonwealth  that  the  interest  on 
the  debts  shall  be  paid  at  once.  The  right 
honorable  gentleman  does  not  deceive 
himself  with  the  legal  disquisitions  of 
my  learned  friend.  He  does  not  mean 
what  my  learned  friend  has  said.  He 
means  it  as  a  genuine  business  transaction 
to  relieve  the  states  of  a  certain  given  sum 
for  interest  on  a  certain  given  event  hap- 
pening. Therefore,  since  "may"  has  all  the 
force  of  "shall,"  in  the  wisdom  of  the  Com- 
monwealth, the  Commonwealth,  retaining 
the  discretion,  can  negotiate  with  the  bond- 
holders, but  if  it  has  no  discretion  it  can- 
not, I  cannot  understand  what  all  this 
discussion  is  about.  May  I  mention 
another  strong  point  1  We  know  that  in 
the  money  market  of  the  world  all  sorts 
of  vicissitudes  take  place.  Clouds  come 
over  the  financial  sky,  and  sometimes 
state  bonds  go  down  with  a  run,  as  our 
bonds  went  down  in  1893.  I  suppose 
our  bonds  now  are  worth  £20  or  £15 
in  every  £100  more  this  year  than  they 
were  worth  in  1893.  Under  the  word 
"shall,"  if  any  such  disturbance  in  the 
London  market  came  about,  we  .could  get 
no  benefit  from  it,  because  the  bond-holders 
of  the  states  would  be  protected  by  the 
"  shall  "  in  the  Constitution  Bill,  and  the 
duty  of  paying  the  interest  which  the 
Commonwealth  had  taken  over — because  if 
he  gets  his  interest  every  half-year,  and 
there  is  a  liability  behind  it  to  pay  the 
principal  when  it  is  due,  what  more  does 
a  bond-holder  want  ?  The  Commonwealth 
under  some  cataclysm  in  the  money  mar- 
ket may  step  in  and  save  an  enormous 
sum  on  the  colonial  debts  by  substituting 
the  Commonwealth  security. 
[Mr.  Eeid. 


Mr.  Fraser. — Our  3J  per  cents,  went 
down  to  £82  at  a  very  critical  time,  and 
our  4  per  cents,  went  down  to  below  par. 

Mr.  REID. — That  is  so,  and  now  4  per 
cents,  are  about  £118,  I  think.  These 
vicissitudes  in  finance  show  wThat  a  mag- 
nificent opportunity  the  Federal  Treasurer 
may  have. 

Mr.  Solomon. — If  he  had  the  cash  to 
do  it  with. 

Mr.  REID. — Does  my  honorable  friend 
mean  that  the  Commonwealth  will  not  be 
a  stronger  body  financially  in  credit  than 
a  state  1 

Mr.  Solomon. — Perhaps  comparatively. 

Mr.  REID. — If  the  states  are  as  strong 
as  the  Commonwealth  will  be,  what  is 
all  this  fuss  about  these  strong  solvent 
states  1  What  does  all  this  fuss  and  fear 
about  insolvency  and  embarrassment  mean  ? 

Mr.  Isaacs. — If  you  leave  us  our 
revenue  we  are  perfectly  satisfied  with 
our  position. 

Mr.  REID. — Does  not  the  honorable 
gentleman  see  that  under  the  wrord  "may" 
the  Federal  Treasurer  can  do  all  he  wants 
to  do  1  I  frankly  say  that  I  am  absolutely 
opposed  to  the  wrord  "may,"  and  that 
I  consider  the  consent  of  the  states  should 
be  necessary ;  but  as  I  can  see  there  is  a 
large  majority  against  me  on  that  point, 
I  wish  to  go  for  the  next  best  thing, 
from  my  point  of  view.  The  next  best 
thing  from  my  point  of  view  is  that  if  it  is 
to  be  handed  over  to  the  Commonwealth 
it  should  be  handed  over  so  that  the  Com- 
monwealth can  do  its  best  for  the  states 
and  the  Commonwealth,  whereas  if  you 
hand  it  over  under  the  "shall"  it  amounts 
to  a  financial  indorsement  of  the  securities 
of  the  states,  and  all  the  possible  gains  of 
the  conversion  disappear.  I  do  not  wish 
to  be  understood  by  Sir  Philip  Fysh  as  say- 
ing that  there  can  be  no  operation  of  that 
sort  possible.  I  think  if  you  are  simply  ex- 
changing one  state  bond  for  practically  an- 
other, thead  vantages  would  be  so  small  that, 
probably,  you  had  better  wait  till  the  bonds 
run  out.  But  if  you  can  exchange,  as  we 
believe  we  would,  a  stronger  security,  then 
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the  chances  of  a  conversion  become  infi- 
nitely greater.  For  instance,  if  we  could 
gel  a  British  guarantee  behind  our  state 
loans,  we  could  go  into  the  market 
to-morrow  and  save  millions.  So,  in 
a  much  smaller  degree,  we  could  gain 
a  great  advantage  by  getting  the  Com- 
monwealth indorsement  and  letting  the 
indorsement  be  in  the  hands  of  the 
Treasurer,  so  that  he  could  put  it  on 
when  it  was  an  advantage  to  the  states 
and  the  Commonwealth  to  put  it  on. 
The  use  of  the  word  "  may "  will  leave 
that  position,  while  the  use  of  the  word 
"shall  "  will  take  all  the  advantage  of  that 
position  away.  Let  me  point  out  to  those 
who  say  that  the  security  of  the  Common- 
wealth would  not  be  much  better  than  the 
security  of  the  states  that  they  destroy 
their  own  argument,  on  the  faith  of  which 
they  asked  this  to  be  done.  Because  they 
say  the  Commonwealth  is  taking  over  the 
Customs  revenue,  and  the  Customs  re- 
venue being  taken  over,  the  financial  posi- 
tion of  the  states  becomes  much  weaker. 

Sir  <  George  Turner.  —  Because  the 
states  do  not  know  what  their  revenue 
will  be. 

Mr.  KEID. — But  does  not  the  right 
honorable  member  see  that,  while  he  is 
aiming  at  a  thing  which  he  has  consistently 
aimed  at  all  through  the  Convention,  he  is 
in  this  ease  aiming  at  it  by  means  of  a  cir- 
cuitous process,  which  is  disastrous  to  the 
Commonwealth  in  the  case  of  conversion 
or  possible  conversion  of  the  public  debts? 
The  right  honorable  member's  object  is 
one  which  we  cannot  quarrel  with,  because 
he  has  put  it  fairly  and  clearly  from  the 
first ;  but  the  right  honorable  member  is 
not  on  the  same  ground  when  he  wishes 
to  secure  his  object  in  this  way.  It  is  the 
wrong  place  in  which  to  secure  his  object. 

Sir  George  Turner. — Will  you  help 
me  to  secure  it  in  another  place  ? 

Mr.  KEID. — The  right  honorable  mem- 
ber must  not  expect  me  to  give  up  my 
convictions  in  order  to  help  him  against 
inv  judgment.  I  would  like  here  to 
draw  attention  to  a  remark  made  hv 
[104] 


Mr.  Higgins,  which  I  emphatically  repudi 

ate.     I  do  not  mind  what  someof  the  M< 
bourne  papers  may  say  of  me — it  doef 
matter  a  straw  to  me  ;  but  I  do  object  to 
a  member  of  the  Convention  stating  that 
any   course    of    mine    in    this   matter    is 
influenced  by  a  coming  election. 

Mr.   Higgins. — I  did  not  mean  to 
that. 

Mr.  REID. — I  am  very  glad  to  hear  the 
honorable  member's  statement,  because  1 
wish  to  point  out  that  my  attitude  on  this 
question  is  exactly  the  same  as  it  was  in 
Adelaide.  My  honorable  friends  know 
that  my  ground  on  this  matter,  as  on 
nearly  every  matter,  is  precisely  the 
ground  that  I  fought  for  in  Adelaide. 
when  we  were  not  thinking  of  elections. 

Sir  Edward  Braddon. — Did  not  you 
say  the  other  day  that  no  profit  was  to  be 
made  by  conversion  1 

Mr.  REID. — By  conversion  of  a  state's 
loan,  unless  you  offer  better  security — 
certainly. 

Sir  Edward  Braddon. — The  better  se- 
curity was  an  admitted  fact. 

Mr.  REID.— I  think  my  honorable 
friend  will  see  that  it  is  not  necessary  to 
argue  that  if  you  offer  a  better  security  to 
a  man  you  have,  at  any  rate,  a  chance 
of  making  a  better  deal. 

Sir  Edward  Braddon. — Yet  you  said 
there  was  no  such  chance. 

Mr.  REID.— Only  with  reference  to  the 
ordinary  conversions  which  states  have 
attempted.  I  have  mentioned  the  case  of 
New  South  Wales.  We  had  an  inquiry 
made  in  London  from  the  best  financial 
authorities,  and  we  found  that  in  the  case 
of  our  securities  we  could  not  convert 
them  to  any  decided  advantage.  But  the 
case  is  essentially  different  if  the  whole 
strength  of  the  colonies  is  united  in  a 
Federation,  The  situation  becomes  dif- 
ferent :  the  security  becomes  stronger,  and 
makes  all  the  difference.  I  only  add 
words  to  what  has  been  said  bv 
Mr.  Holder,  because  I  wish  to  assure  the 
Convention  that  what  I  am  saying  now 
is  simply  the  result    of  all   my  inquiries 
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before  the  Convention  met  at  Adelaide, 
and  I  am  now  taking  up  exactly  the  same 
position  as  I  did  then. 

Sir    JOHN    DOWNER     (South    Aus- 
tralia).— I  understand  from  Mr.  Deakin, 
who  is  not  here  just  now,   that  he   looks 
upon  the  word   "shall  "   as  directory,  and 
not  mandatory,  and  that  the  effect  will  be 
— "  You  may  do  it,   and  you  ought   to  do 
it ;   we  give  you  our  advice,  wre  think  you 
ought  to  do  it,   but  you  may  please  your- 
self/'    Now,  I  don't  think  it  is  well  to  put 
w^ords  in  the  Constitution  which  will   be 
differently  interpreted  by  different  people. 
Lawyers  may  say  that  under  certain  cir- 
cumstances   "  shall  "    and    "  may  "    have 
identically,    or    almost    identically,     the 
same    meaning ;  but  this   Constitution  is 
not  to  be  adopted    merely  by  the    legal 
profession.     It  is  to  be  adopted   by  the 
great  public  of  Australia  ;  and  will  every 
member  of  this   Convention  pledge  him- 
self  to   tell   his    colony    that    it    makes 
no  difference  whether  you  say   "  shall  "  or 
"may"?         Will     not     the     effect     be, 
if  you  substitute  "  shall  "  for  "  may,"  that 
there    will    be    a   certainty    of  difference, 
or,   at  any  rate,  a  doubt  on  the  subject 
sufficiently  strong  to  make  eve^  elector 
whose  views  are  against  the  compulsory 
taking   over   of    debts    the    opponent    of 
federation  1 

Sir  Edward  Braddon. — How  many  of 
them  are  there  ? 

Air.  Reid. — A  great  many  in  some  parts 
of  Australia. 

Sir  JOHN  DOWNER.  — That  is  a 
matter  as  to  which  Mr.  Reid  will  say 
one  thing  and  Sir  Edward  Braddon  will 
say  another. 

Air.  Reid. — I  can  speak  better  for  my 
own  colony  than  he  can,  at  all  events. 

Sir  JOHN  DOWNER.— And,  as  I  was 
about  to  say,  each  will  probably  be  abso- 
lutely accurate  within  the  limits  of  his 
own  experience.  This  discussion  has  taken 
a  long  while.  We  have  not  had  any  new 
argument  that  was  not  used  at  an  earlier 
stage  of  the  Convention.  It  appears  to 
■me  that  many  think  that  a  constant 
[Mr.  Reid. 


repetition  of    identically  the  same    argu- 
ments will  in  time  alter  the  opinions  of  those 
whose  opinions  are  already  formed.     I  can 
only  say,  for  my  own  part,  that  I  came  to 
the  Convention  at  its  first  meeting  with  a 
strong  disposition  to  support  the  compul- 
sory taking  over  of  all  the  debts.     As   the 
matter  developed  and  was  discussed— not 
here,  because  I  cannot  say  that  any  fresh 
light  has  dawned  upon  me  here- — I  saw  all 
the  difficulties   wThich  have  been  pointed 
out  with  infinite  repetition  here,  and  I  saw 
clearly  that  the  result  would  be  no  benefit 
at  all  to   the    Commonwealth  or  to  any 
state,  but  a  benefit  to  persons  whom  we 
had  no  disposition  to  unnecessarily  assist. 
Having  come  to  that  conclusion,  I  thought 
that  if  any  conversion  were  to  be  done  in 
respect  to  these  loans,  it  should  be  done 
by  the  state,  and  could  not  be  done  very 
well  by  the  Commonwealth.     If  the  Com- 
monwealth —  no,     I      won't    repeat    the 
argument ;      it     has     been     repeated    so 
often    that    I    think    it    is    almost    time 
we  realized  that  we  have  exhausted  the 
subject,    and    that    the    time    has    come 
for   taking  a  vote  on   it,   yes  or  no,  and 
getting  on  to  some   other  business.     For 
niv  own   part,  the  conclusion  to  which  I 
was   forced,  and  which  no  argument  has 
shaken  me  in,  is  that  it  will  be  no  benefit, 
either  to  the  Commonwealth  or  a  state, 
but  a  great  advantage  to  other  people,  if 
this   taking    over   of    debts    were    made 
compulsory,  and  that  conviction   remains 
unshaken.      I    think  the    clause    is    well 
considered  —  certainly    it    was    carefully 
considered.       The     conclusion     embodied 
in    that    clause^     was    arrived    at    after 
an    immensity    of    argument,    though    no 
light  has  been  thrown  upon   it  in  this  dis- 
cussion.      So,    without    going    over    that 
ground  of  argument  again,  I  shall  simply 
content  myself  by   saying,   with  reference 
to  the  argument  of  Mr.   Deakin,  that   it 
would  be  a  pity  to  insert  a  word  which 
lawyers  may  construe  one  way  and  the 
general  public  another,  and  that  generally 
the  clause,  as  it  stands  at  present,  is  sub- 
stantially that  which  should  be  adopted. 
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Mr.  DOUGLAS  (Tasmania).— I  think 
fche  honorable  gentleman  (Sir  John  Dow- 
ner) voted  for  the  word  "shall"  being 
inserted. 

Sir  John  Downer.—  Yea, 

Mr.  DOUGLAS. — But  now  he  appears 
to  have  come  to  a  different  conclusion. 

Sir  John  Downer. — Not  at  all. 

Mr.  DOUGLAS.— Then  I  would  like  to 
know  what  he  meant  by  voting  recently 
for  the  word  "  shall "  ?     It  appears  to  me 


that  "  shall  "  is  better  than 


may, 


and  I 


quite  agree  with  the  honorable  member 
(Mr.  Deakin)  that  the  use  of  this  word 
does  not  insist  on  the  Federal  Government 
proceeding  at  once  or  at  any  particular 
period  to  take  over  the  whole  of  the 
debts.  I  would  like  to  draw  the  atten- 
tion of  honorable  members  to  the  position 
of  the  finances  of  the  several  colonies. 

Sir  John  Downer. — "Shall"  and  "may" 
in  the  amendment  meant  the  same  thing. 

Mr.  DOUGLAS.— "  Shall,"  it  appears 
to  me,  has  a  different  meaning  from 
';  may.*'  "  May  "  is  always  understood  by 
lawyers  as  being  indefinite,  and  in  regard 
to  state  finance  it  is  surely  better  to  have 
words  that  are  explicit,  clear,  and  cannot 
be  misconstrued.  Xow,  sir,  according  to 
the  return  which  has  been  submitted  to 
us,  the  total  debts  of  the  several  colonies 
amount  to  something  like  £170,000,000 
altogether.  But  we  find  this,  that 
between  the  present  date  and  1900,  Vic- 
toria has  to  borrow  a  considerable  sum  of 
money.  This  return,  1  may  mention, 
was  made  up  in  1895,  and  therefore  I 
presume  the  figures  are  not  exactly  what 
they  are  at  the  present  time.  Between 
189")  and  1900,  Victoria  would  have  to 
raise  £3,517,722;  New  South  Wales. 
£5,O3G,350;  South  Australia,  £1,930,000; 
Western  Australia,  £14,435;  and  Tas- 
mania, £92,770;  making  a  total  of 
£10,591,277.  Between  1901  and  1905— 
tint  is.  during  the  next  seven  years — the 
sum  of  £11,970,050  has  to  be  raised, 
making  over  £22,000,000  between  the 
ut  time  and  1905.  Now,  how  is 
that  money   to  be  dealt   with  ?      Will   it 


not  be  for  the  benefit  of  tjie  states  as 
well  as  the  Federation  that  the  d< 
to  replace  those  moneys  should  be  guar- 
anteed by  the  Federal  Government  instead 
of  by  the  local  Governments  1  In  the  first 
clause  of  this  Bill  it  is  stated  that  we 
are  to  be  a  community  bound  together  for 
ever  and  ever — amen.  That  appears  in 
the  first  clause.  Now,  if  we  are  to  be  so 
bound  what  does  it  mean  ?  Does  it  not 
mean  that  one  and  the  other  shall  help 
and  assist  each  other,  supposing  there  may 
be  a  deficiency  at  any  particular  moment  ? 
But  where  is  the  probability  of  a  deficiency 
arising?  New  South  Wales  takes  upon 
itself  to  say  this  :  Unless  you  do  exactly 
as  we  wish  you  to  do  we  shall  pack  up 
and  be  off;  we  won't  join  the  Federation. 
New  South  Wales  took  the  same  course 
with  respect  to  the  Federal  Council,  and 
has  continued  to  take  it  up  to  the  present 
day,  although  the  Federal  Council  Bill, 
when  before  the  British  Parliament,  m  - 
actually  altered  in  order  to  suit  the  views 
of  Sir  Henry  Parkes,  and  to  induce  New 
South  Wales  to  come  into  that  Union.  If 
she  had  done  so,  and  we  had  gone  on  with 
the  Federal  Council,  we  should  have 
gradually  worked  into  the  position  which 
we  are  now  trying  to  achieve,  but  which, 
as  Things  are,  we  are  not  very  likely  to 
reach.  In  fact,  I  think  we  are  further  off 
from  federation  at  this  moment  than  we 
were  in  1891.  It  is  to  be  hoped  that  this 
system  of  threatening  one  another  is  not 
to  be  continued.  Sir,  I  cannot  under- 
stand the  arguments  which  Mr.  Holder 
used  with  respect  to  the  position  the 
colonies  would  be  placed  in  by  federalizing 
the  debts.  He  puts  it  in  this  light,  that 
the  value  of  the  debentures'  would  be  so 
much  raised;  but  would  not  the  same 
argument  apply  to  paying  off  the  debts? 
I  am  not  alluding  to  conversion  at  all. 
I  am  alluding  now  simply  to  the  consolida- 
tion of  the  debts.  As  we  required  to  borrow- 
to  payoff  the  debentures  that  from  time  to 
time  became  due,  instead  of  getting  the 
loans  at  a  discount,  we  should  get  them  at 
a  premium,  and  as  the  value  of  the  federal 
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bonds  rose  in  the  market,  so  would  the 
value  of  the  particular  borrowings  rise  in 
the  same  proportion.  There  are  two 
classes  of  investors  in  the  market.  One 
is  the  jobber,  and  the  other  is  the  per- 
son who  simply  desires  to  make  a  pro- 
fitable investment.  The  longer  the 
term  the  better  they  like  it.  All 
such  persons  as  trustees  go  in  for 
investment,  and  do  not  care  about  buying 
and  selling.  The  jobber,  however,  wishes 
to  buy  and  sell.  What  does  it  matter  to 
the  colony  if  the  value  of  the  bonds  go 
up  50  per  cent.  ?  The  colony  only  pays 
£100  per  £100,  and  if  it  gets  a  premium 
so  much  the  better  for  the  community 
at  large.  I  cannot  understand  the  posi- 
tion that  is  taken  up  by  the  Hon.  Mr. 
Holder.  He  has  certainly  gone  much 
more  elaborately  into  figures  than  I  have 
done.  I  am  simply  stating  my  view  of 
the  matter.  Even  supposing  that  the 
debentures  fell  in  value,  what  effect 
would  that  have  1  The  Federal  Parliament 
would  simply  make  a  saving.  Some  hon- 
orable members  appear  to  imagine  that 
the  colony  they  represent  is  to  be  called 
upon  to  pay  for  the  other  colonies,  but  I 
think  that  those  other  colonies  would  re- 
pudiate any  such  idea.  New  South  Wales 
happens  at  this  moment  to  be  in  a  flourish- 
ing condition,  but  are  not  the  other  colonies 
also  in  the  same  position  1  It  is  said  that 
the  population  of  Victoria  is  not  increasing, 
but  the  men  who  have  left  Victoria  have 
gone  to  Western  Australia,  and  Western 
Australia  is  making  good  use  of  them. 
The  community  at  large  gets  the  benefit 
of  their  labour.  Why  should  we  not  take 
the  position  put  by  Mr.  Higgins,  and, 
assuming  the  lowest  amount  of  debt  of  any 
of  the  colonies,  consolidate  on  that  prin- 
ciple? The  state  Treasurers  would  then 
know  exactly  what  they  would  have  to  do. 
Under  the  Bill  as  it  stands  they  would 
not  know  what  their  position  would  be 
until  the  Federal  Parliament  had  agreed 
to  a  Tariff,  determined  upon  its  expendi- 
ture, and  made  up  an  account.  We  could 
get  rid  of  these  difficulties  in  the  manner 
[Mr.  Douglas. 


that  has  been  proposed,  and  the  state 
Treasurers  could  then  impose  whatever 
taxation  was  necessary  to  meet  their 
requirements.  It  is  absurd  to  talk  about 
insolvency.  The  word  "  insolvency  "  has 
come  into  our  discussions  from  New  South 
Wales,  but  I  do  not  think  any  honorable 
member  would  use  the  expression  with  re- 
gard to  his  own  colony.  Mr.  Coghlan's 
statistics  were  issued  by  the  Government 
of  New  South  Wales,  and  I  think  we  have 
a  right  to  assume  that  the  Right 
Hon.  the  Premier  of  New  South  Wales 
is  more  or  less  responsible  for  them. 
Those  statistics  convey  some  very  wrong- 
impressions  as  regards  the  condition  of 
affairs.  We  find  that  Tasmania  has, 
during  the  years  1895  and  1896,  increased 
the  return  from  her  revenue  by  some 
£70,000,  and  it  appears  that  for  1897  the 
improvement  will  be  even  greater.  There 
is,  therefore,  no  doubt  about  that  colony, 
particularly  when  we  consider  the  present 
position  of  her  mines.  It  appears  to  me 
that  we  cannot  do  better  than  adhere  to 
the  former  amendment  substituting  the 
word  "shall "  for  "  may."  It  is  an  extra- 
ordinary thing  that,  after  we  have  had 
a  division  and  agreed  to  an  amend- 
ment by  a  majority  of  nearly  twenty, 
we  should  be  asked  to  retract  simply 
because  of  some  statements  that  are  made 
by  the  representatives  of  New  South 
Wales.  I  hope  that  honorable  members 
will  give  an  independent  vote  on  this 
subject,  and  re-affirm  their  former  decision. 

Mr.  WALKER  (New  South  Wales).— As 
a  layman,  I  must  admit  that  I  have  been 
surprised  to  find  that  some  lawyers  seem 
to  think  that  the  words  "shall "  and  "may" 
have  a  somewhat  similar  significance.  It 
seems  to  me  that  "  may  "  is  a  better  word 
for  our  purposes,  because  it  leaves  a  dis 
cretion  to  the  Federal  Treasurer,  whereas 
"  shall "  would  be  mandatory. 

Mr.  Isaacs. — It  is  not  the  Federal  Trea- 
surer, but  the  Federal  Parliament. 

Mr.  WALKER. — It  is  within  my  own 
recollection  that  British  3  per  cent,  consols 
have  been  as  low  as  £89.     To  day  the  2| 
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per  cent,  consols  stand  at  £112  10s.  That 
shows  bow  important  it  is  that  the  Treasurer 
of  the  Commonwealth  should  bo  at  liberty 
to  choose  his  own  time  for  a  large  financial 
operation  of  this  kind.  I  cannot  follow 
thr  remarks  of  those  who  oppose  the  Hon. 
Mr.  Holder's  views.  He  has  put  his  views 
in  a  very  succinct  and  clear  manner,  and  1 
indorse  everything  he  has  said.  It  would  be 
a  great  mistake  to  insert  the  word  "shall," 
as  it  would  at  once  raise  the  market  value 
of  all  the  state  stocks.  Some  people  think 
that  that  would  be  so  much  the  better.  So 
it  would  for  the  bond-holders,  but  I  fail  to 
see  that  it  would  be  better  for  the  Federal 
Parliament,  whose  duty  it  would  be  to 
convert  with  the  greatest  advantage  to  the 
community.  I  do  not  wish  to  take  up  more 
time,  but  I  could  not  refrain  from  offering 
these  few  remarks. 

Question — That  after  the  word  "Parlia- 
ment "  in  clause  98  the  words  "  shall 
take  over  "  be  inserted — put. 

The  committee  divided — 

Ayes  ...  ...  ...     18 

Noes  ...  ...  ...     19 

Majority  against  the  amendment  1 
Ayes. 


Berry,  Sir  G. 

Kingston,  C.  C. 

Braddon,  Sir  E.  N. 

C.    Peacock,  A.  J. 

Brown,  N.  J. 

Quick,  Dr.  J. 

Deakin,  A. 

Solomon,  V.  L. 

Douglas,  A. 

Trenwith,  VV.  A. 

Fysh,  Sir  P.  0. 

Turner,  Sir  G. 

Glynn,  P.  M. 

Venn,  H.  W. 

Gordon,  J.  H. 

Grant,  C.  H. 

Teller. 

Henry,  J. 

Isaacs,  I.  A. 

Noes. 

Barton,  E. 

Hassell,  A.  Y. 

Briggs,  H. 

Henning,  A.  H. 

Brunker,  J.  N. 

Higgins,  H.  B. 

Carruthers,  J.  H. 

Lee  Steere,  Sir  J.  G 

Cockburn,  Dr.  J.  A 

O'Connor,  R.  E. 

Crowder,  F.  T. 

Reid,  G.  H. 

Dobson,  H. 

Symon,  J.  H. 

Forrest,  Sir  J. 

Walker,  J.  T. 

Fraser,  S. 

Teller. 

Hackett,  J.  W. 

Holder,  F.  W. 

Pair. 

A  >/> . 

No. 

Clarke,  M.  J. 

Downer,  Sir  J.  W. 

Question  so  resolved  in  the  negative. 


The  CHAIRMAN.— Inasmuch   as   the 

last  vote  decided  the  questions  raised  by 

mendmenta  suggested  by  the  \V. 
Australian    Legislature,  I    shall    not    [tut 
those  amendments. 

Clause  98  was  then  agreed  to. 

The  CHAIRMAN.— There  are  some 
new  clauses  proposed  by  Tasmania,  but 
they  seem  to  me  to  have  been  already 
decided.  I  shall  therefore  not  put  them, 
with  the  exception  of  one  which  has  not 
been  the  subject  of  discussion. 

Amendment  suggested  by  the  Parlia- 
ment of  Tasmania — 

That  the  following  new  clause  be  inserted 
after  clause  93 : — 

93a.  The  Commonwealth  may  from  time  to 
time  lend  to  any  state,  on  such  terms  and  con- 
ditions as  the  Parliament  may  prescrihe,  any 
sum  or  sums  of  money  borrowed  on  the  public 
credit  of  the  Commonwealth. 

The  amendment  was  negatived. 

Mr.  GLYNN  (South  Australia).— Hon- 
orable members  will  see,  by  referring  to 
page  5  of  the  list  of  amendments,  that 
I  originally  proposed  to  insert  the  follow- 
ing provision  in  the  Bill : — 

A  petition  of  right  may,  in  such  manner  as 
Parliament  may  prescribe,  be  presented  and 
maintained  by  a  subject  against  the  Crown  in  all 
cases  in  which  were  the  claim  against  a  subject 
damages  might  be  recovered  or  relief  granted. 
The  leader  of  the  Convention  is  willing  to 
accept  the  spirit  of  that  proposition,  but 
lie  has  asked  me  to  change  the  wording  of 
the  amendment  He  has  given  notice  of 
a  new  clause,  which  is  marked  73a,  and  I 
now  beg  to  move — 

That  the  following  new  clause  stand  part  of 
the  Bill  :— 

73a.  Proceedings  may  be  taken  against  the 
Commonwealth  or  a  state  in  all  cases,  within  the 
limits  of  the  judicial  power,  in  which  a  claim 
against  a  subject  might  be  maintained. 
!  might  mention,  for  the  information  of 
the  non-legal  members  of  the  Convention, 
what  thr  general  law  is  as  regards  remedies 
against  the  Crown.  There  is  a  right  of 
action  against  the  Crown  apod  a  petition 
of  right  presented  by  a  subject,  in  all 
cases  where  there  has  been  a  breach  of 
contract  by  the  Crown,  or  where  moneys, 
and,  I  believe,  latterly,  lands  which  belong 
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to  a  subject  have  got  into  the  possession 
of  the  Crown.  But  there  is  no  claim  by 
way  of  petition  of  right  for  damages  for  a 
tort  or  injury  not  arising  out  of  contract. 

Mr.  Higgins. — "  The  Queen  can  do  no 
wrong." 

Mr.  GLYNN. — Yes,  upon  the  principle 
that  the  Queen  can  do  no  wrong;  and, 
inasmuch  as  she  can  do  no  wrong  herself, 
she  cannot  appoint  an  agent  to  do  wrong. 
The  position  is  very  clearly  laid  down  in 
the  case  of  Feather  v.  The  Queen. 

Mr.  Higgins.  —  There  is  an  action 
against  an  agent  of  the  Queen,  who  pro- 
fesses to  act  with  her  authority. 

Mr.  GLYNN. — Yes.  You  cannot  sue 
the  Queen,  but  you  can  sue  her  agent, 
because  it  is  assumed  that  if  he  has  done 
wrong  he  has  acted  outside  the  scope  of 
his  authority.  But  there  is  no  right  of 
action  against  the  Crown  for  what  is 
technically  known  as  a  tort. 

Sir  John  Forrest. — There  is  no  right 
of  action  in  England. 

Mr.  GLYNN. — I  am  now  speaking  of 
the  English  law.  It  has  been  somewhat 
modified  in  the  Straits  Settlements,  and 
in  one  or  two  other  parts  of  the  empire,  I 
believe,  by  giving  a  right  of  action  for  tort 
in  certain  cases,  but  I  do  not  think  that 
this  extended  right  of  action  has  ever  been 
given  in  any  of  the  colonies.  Conditions 
justifying  actions  for  damages  against  the 
Crown,  however,  are  almost  as  frequent  as 
actions  for  breach  of  contract.  In  Canada 
a  man  sued  the  Crown  for  damages  received 
in  connexion  with  a  railway  accident,  but 
he  was  debarred  of  remedy  there,  although 
he  suffered  serious  injury,  because  of  some 
defect  in  the  railway  laws  not  conceding 
this  right.  The  position  has  been  laid 
down  in  regard  to  the  Queen  in  the  case  I 
have  already  mentioned,  that — 

Where  the  land,  or  goods,  or  money,  of  a 
subject  have  found  their  way  into  the  posses- 
sion of  the  Crown,  and  the  purpose  of  the 
petition  is  to  obtain  restitution,  or  if  restitution 
cannot  be  obtained,  compensation  in  money;  or 
when  a  claim  arises  out  of  a  contract,  as  for 
goods  supplied  to  the  Crown  or  to  the  public 

service 

Mr.  Glynn 


the  Crown  is  bound  to  refer  a  petition  of 
right  to  the  courts  for  decision,  because  it 
is  provided  by  Magna  Charta  that  justice 
cannot  be  denied,  sold,  or  delayed.  By 
this  action,  similar  rights  of  action  are 
given  to  the  subject  against  the  Crown  in 
cases  in  which  the  subject  can  maintain  a 
claim  against  another  subject.  The  pro- 
posed new  clause  extends  this  right  of  the 
subject  against  the  Crown  by  enabling  a 
state  or  citizen  to  sue  the  Commonwealth 
or  a  state,  not  only  for  breaches  of  contract, 
but  also  for  torts.  I  fail  to  see  why,  under 
our  modern  system,  this  right  of  action 
against  the  Crown  should  not  be  given  in 
cases  of  tort.  The  matter  is  referred  to  in 
Burgess's  Political  Science  and  Constitu- 
tional Law.  In  that  work  the  writer,  in 
speaking  about  the  American  Constitution, 
states  that  the  eleventh  amendment,  which 
in  its  terms  is  restrictive,  is  merely  a  decla- 
ration of  the  sovereignty  of  the  states  as 
against  citizens  of  other  states ;  and  he  says 
that  whenever  the  courts  have  an  opportu- 
nity of  putting  in  as  defendant  the  agent 
they  do  so,  because  it  is  considered  that  this 
abnegation  of  a  remedy  is  impolitic.  Not 
only  does  my  proposal  give  a  slight  extension 
in  the  region  of  torts  to  the  remedy  of  the 
subject  against  the  Crown,  but  I  believe  that 
it  is  absolutely  necessary  to  preserve  the 
existing  remedy.  It  is  exceedingly  ques- 
tionable whether,  under  clause  73  of  the 
Bill,  we  have  not  taken  away  the  remedy 
now  given  by  petition  of  right  against  the 
Crown.  It  may  be  said  that  this  matter 
might  be  left  to  the  Federal  Parliament, 
but  the  powers  of  Parliament  to  give 
a  remedy  subject  to  the  consent  of  the 
Crown  for  tort  against  the  Crown  are 
limited  by  the  delegation.  The  Fede- 
ral Parliament,  as  the  Bill  stands  at 
present,  could  not  give  a  right  of  action 
against  the  Crown,  assuming,  of  course, 
that  the  Crown  in  its  prerogative  capacity 
consented.  Clause  73  deals  merely  with 
procedure  ;  it  does  not  extend  the  existing 
law.  I  mention  this  matter  because  it 
has  been  said  by  some  honorable  members 
that  this  provision  should  not  be  put  into 
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the  Constitution,  and  that  an  Act  of  Pai'- 
liaiiHMit  could  deal  with  the  extension; 
bull  I  do  not  think  that  it  could.  If  hon- 
orable members  look  at  sub-sections  (6) 
and  (7)  of  clause  73  they  will  Bee  that 
they  contain  provisions  for  the  exten- 
sion of  the  judicial  power  to  all  c 
in  which  a  writ  of  mandamus  or  pro- 
hibition is  sought  against  an  officer  of  the 
Commonwealth,  or  where  a  matter  arises 
between  the  states,  but  it  is  plain  that  the 
limitation  upon  procedure  by  prerogative 
or  injunction  against  the  Crown  is  con- 
tinued. Therefore,  unless  this  provision 
is  inserted,  the  Federal  Parliament  will 
have  no  power  to  extend  the  right  of 
action  against  the  Crown  by  any  Act.  I 
would  further  add  that  the  German  Con- 
stitution, in  three  or  four  of  its  final 
clauses,  practically  gives  the  rights  that 
I  seek  to  give  against  the  Crown. 

Mr.  Higgins. — Does  the  honorable  mem- 
ber intend  to  provide  that  an  action  for 
assault  and  battery  may  be  brought 
against  Her  Majesty  1 

Mr.  GLYNN— Yes.  Of  course  an 
action  is  never  taken  against  the  Queen  in 
persona,  it  is  always  taken  against  an 
agent.  Under  the  Railway  Acts,  we  sue 
the  Commissioners  of  Railways,  because 
the  Crown  has,  to  some  extent,  given  up  a 
portion  of  its  prerogative. 

Mr.  Symon. — The  Federal  Parliament 
could  provide  for  this  extension. 

Mr.  GLYNN.— I  doubt  it.  By  clause 
73  you  are  not  extending  the  existing  law. 

Mr.  Isaacs. —  Why  is  this  provision 
more  necessary  in  this  Constitution  than 
in  any  other1? 

Mr.  O'Connor. — Yon  cannot  take  away 
the  prerogative  by  implication,  you  must 
take  it  away  expressly. 

Mr.  GLYNN.— Of  course.  That  is  one 
of  the  objects  of  the  amendment. 

Mr.  Barton. — If  you  had  not  some 
clause  of  this  kind  in  the  Constitution,  I 
believe  that  the  best  part  of  clause  73 
would  be  nugatory. 

Mr.  GLYNN.— Yes.  That  is  why  I 
moved  the  amendment  in  its  original  form. 


The  honorable  member  (Mr.  Isaacs)  s;i 

is  not  in   any  other  Constitution,   but  he 

will  find  it  in  the  German  Constitution. 

Mr.  Isaacs. — I  am  speaking  of  British 
Constitutions,  where  the  Royal  prerogative 
is  behind. 

Mr.  GLYNN.— There  is  no  British  Con- 
stitution that  we  can  make  a  comparison 
with.  The  American  Constitution  is  a  close 
analogue,  and  that  Constitution  continues 
the  old  English  law.  Although  there 
is  no  Royal  prerogative  there  is  a  sove- 
reign Commonwealth  and  a  sovereign 
State.  The  distinction  is  not  between  a 
monarchand  arepublic,  but  the  sovereignty 
of  the  state  itself.  For  the  same  rea- 
son it  has  been  decided  in  America  that 
you  cannot  bring  an  action  against  the 
Commonwealth  for  tort,  though  you  may 
in  contract.  According  to  an  Act  passed 
in  1855,  if  the  Court  of  Claims  decides  that 
a  right  lies,  and  what  the  remedy  ought 
to  be,  an  Act  of  Parliament  is  introduced 
to  give  effect  to  it.  The  German  Consti- 
tution practically  embodies  the  same  pro- 
cedure, and  gives  a  right  against  the 
State. 

Mr.  Higgins. — But  the  German  Emperor 
has  a  "  mailed  fist." 

Mr.  GLYNN.— I  do  not  think  that 
affects  the  judicial  power  of  the  courts 
within  the  Federation  itself.  I  would  ask 
honorable  members  to  consider  that  if 
you  do  not  put  this  in  you  have  not  in 
the  Constitution  such  a  surrender  of  pre- 
rogative by  the  Crown  as  would  justify 
the  Federal  Parliament  in  passing  an  Act. 
I  believe  the  Act  would  be  ulti-a  vires 
unless  that  was  put  in.  That  is  why  I 
suggested  my  amendment.  I  think  Mr. 
Barton  and  Mr.  O'Connor  will  support  the 
position  I  am  endeavouring  to  lay  down. 

Mr.  SYMON  (South  Australia).  —  I 
sincerely  hope  this  newr  clause  will  not  be 
introduced  into  the  Constitution.  Honor- 
able members  have  only  to  read  it  to  see 
what  an  extensive  ground  it  covers,  and 
what  a  very  dangerous  clause  it  may  be 
to  put  into  the  Constitution.  At  present, 
as  the  honorable  member  very  properly 
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points  out,  of  course  there  are  certain 
limitations  in  regard  to  proceedings  against 
the  Crown,  that  is,  against  the  Govern- 
ment of  the  state,  and  these  limitations 
are  always  dealt  with  when  they  require 
to  he  amplified  or  further  restricted  by 
means  of  legislation  in  the  ordinary 
way.  But  this  provision  would  insert  in 
the  Constitution  a  power  enabling  any- 
body to  bring  an  action  for  any  purpose 
or  subject  whatever  against  the  Common- 
wealth or  the  state,  unrestricted  in  any 
way  or  fashion. 

Mr.  Barton. — Then  what  is  the  mean- 
ing of  the  words  "  within  the  limits  of  the 
judicial  power  "  1 

Mr.  SYMON. — It  means,  as  far  as  the 
Commonwealth  is  concerned,  these  sub- 
ject-matters referred  to  in  clause  73.  The 
judicial  powers  of  a  state  are  absolutely 
unlimited. 

Mr.  Barton.  —  I  beg  pardon.  The 
clause  expressly  limits  that. 

Mr.  SYMON.— No.  This  is  wide  enough 
to  enable  actions  of  all  sorts  and  descrip- 
tions to  be  brought  against  the  state  with- 
out any  restriction  or  limitation. 

Sir  Edward  Br  addon. — Does  this  go 
further  than  the  Crown  Redress  Act  of 
Tasmania  1 

Mr.  Barton. — There  will  be  practically 
the  same  results  as  regards  the  Common- 
wealth. 

Mr  SYMON. — I  cannot  answer  that 
question  in  detail,  but  this  is  putting  in 
the  Constitution  what  you  may  find  to  be 
a  very  serious  embarrassment  in  relation 
to  the  conduct  of  business,  which  may 
involve  the  Commonwealth  or  state  in 
litigation.  After  all,  it  is  a  very  large 
order  to  put  in  the  Constitution.  We 
may  be  all  agreed  that  there  ought  to 
be  great  facilities  for  proceeding  against 
the  Crown;  that  the  prerogative  ought 
not  to  be  invoked  in  many  cases  as 
a  defence  in  which  it  could  be  in- 
voked. But  that  is  a  matter  for  legis- 
lation and  procedure.  I  call  attention  to 
the  fact  that  if  this  is  procedure,  as  I 
think  it  is,  very  clearly  it  ought  not  to  be 
[Mr.  Symon. 


in  this  Constitution  at  all.  At  present 
we  know  what  the  prerogative  is.  I 
recollect  very  well  that  in  the  Bill  as  it 
came  from  the  Convention  of  1891  there 
was  a  clause  introduced  that  no  proceed- 
ings could  be  brought  against  the  Com- 
monwealth or  the  state  unless  with 
the  consent  of  the  Commonwealth  or 
the  state.  That  was  eliminated  in  the 
Judiciary  Committee.  That  was  confirmed 
at  the  session  in  Adelaide,  because  it 
was  thought  inadvisable  to  introduce  what 
was  really  procedure,  and  that  the 
state  should  declare  whether  the  particu- 
lar suit  should  be  brought  with  its  con- 
sent or  not,  or  under  what  limitations. 
Therefore,  this  clause  is  just  as  much  a 
matter  of  procedure  as  the  clause  proposed 
by  Mr.  Glynn  originally,  and  in  substitu- 
tion for  which  he  has  moved  this  clause. 

Mr.  Kingston. — Is  it  any  more  neces- 
sary here  than  in  a  provincial  Constitu- 
tion 1 

Mr.  SYMON.— Not  a  bit. 

Mr.  Barton. — The  provincial  Constitu- 
tions are  plenary  in  their  powers.  This  is 
a  strictly  limited  Constitution. 

Mr.  SYMON. — It  is  only  limited  in  a 
certain  way.  Of  course,  I  attach  much 
weight  to  Mr.  Barton's  view\  He  says 
that  clause  73  will  be  entirely  nugatory. 
I  dissent  from  that.  Clause  73  de- 
fines the  limitation  of  the  judicial 
power,  but  it  is  inoperative  until  the 
Commonwealth  Parliament  passes  its 
Judiciary  Act.  If  the  Federal  Parliament 
chooses  to  say  that  petitions  of  right 
shall  be  abolished,  or  that  petitions  of 
right  shall  extend  to  cases  of  wrong  as 
well  as  to  cases  of  ordinary  contract,  the 
Federal  Parliament  can  do  so ;  but  if  you 
put  this  in  the  Constitution  it  changes  its 
character  — if  it  is  intended  to  have  any 
effect — from  a  matter  of  procedure  to  a 
matter  of  absolute  substance  and  right, 
and  it  enables,  no  matter  what  embarrass- 
ment it  may  cause  to  the  Government, 
any  person  whomsoever  to  bring  an  action 
in  respect  of  any  matter  free  from  all 
restrictions. 
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Mr.  Fraser. — Might  the  safety  of  the 
Commonwealth  be  put  in  danger? 

Mr.  SYMON.  — It  might  be  subjected 
to  the  very  greatest  embarrassment.  I 
am  strongly  in  favour  of  removing  some 
of  the  restrictions  that  now  exist.  I 
think  the  Act  of  New  South  Wales  with 
regard  to  proceedings  against  the  Com- 
monwealth is  much  wider  than  in  our 
colony.  We  have  enlarged  the  proceed- 
ings in  railway  matters  by  enabling 
actions  to  be  brought  against  the 
commissioner  for  damages.  I  should  like 
to  see  the  other  existing  restrictions 
•  ved,  and  to  see  facilities  given,  but 
these  can  all  be  dealt  with  as  they  arise ; 
but  that  is  a  very  different  matter  from 
inserting  in  the  Constitution  a  provision, 
the  far-reaching  consequences  of  which  we 
cannot  foresee. 

Mr.  Dobson. — But  if  the  Federal  Par- 
liament takes  a  narrow  view  of  the 
matter  there  will  be  no  redress. 

Mr.  SYMON.— The  Federal  Parliament 
will  be  just  as  able  to  take  a  wide 
view  as  we  are.  My  honorable  friend, 
who  is  a  great  advocate  of  strengthen- 
ing the  Royal  prerogative,  should  remem- 
ber that  this  is  interfering  with  it,  when 
Ave  are  unable  to  deal  with  it  in  detail, 
and  unable  to  specify  the  particular  con- 
sequences that  will  flow  from  the  inser- 
tion of  this  clause.  This  is  a  very  wide 
and  large  question  indeed.  It  is  one  that, 
I  venture  to  say,  it  is  impossible  to  deal 
with  satisfactorily  now,  because  each  ques- 
tion in  respect  to  the  removal  of  restric- 
tions must,  I  venture  to  think,  be  dealt  with 
on  its  own  merits,  and  in  relation  to  the 
concession  that  ought  to  be  made  in  that 
particular  case.  Mr  Reid  asks  if  the  clause 
were  omitted,  would  the  Federal  Parlia- 
ment not  have  power  to  deal  with  the 
whole  subject?  Mr.  Barton  thinks  not, 
but  I  venture  to  think,  with  great  diffi- 
dence, that  it  will. 

Mr.  Higgins. — Is  not  this  more  than 
mere  procedure  ?  I  am  with  you  to  a  Large 
extent,  but  if  you  give  the  subject  the 
right  to  sue  in  an  action  at  law,  which  he 


had  not  power  to  do  before,  is  not  that  a 
matter  of  substantial  right? 

Mr.  Reid. — Might  it  not  be  a  power 
incidental  to  the  other  powers  to  make 
this  provision. 

Mr.  SYMON.— Yes.  I  want  to  point 
out  this  to  Mr.  Higgins.  In  a  certain 
sense  of  course  this  is  a  matter  of  sub- 
stance. It  is  a  matter  of  substance  if  you 
insert  in  the  Constitution  the  absolute 
right  of  anybody  to  bring  an  action 
against  the  Crown,  free  from  all  possible 
restrictions,  but  it  a  procedure,  and  can 
be  affected  by  procedure  through  the 
instrumentality  of  an  Act  of  the  Federal 
Parliament. 

Mr.  Reid. — It  must  be  a  matter  affect- 
ing the  prerogative. 

Mr.  SYMON. — Specially  mentioned  in 
the  Act.  I  do  not  say  Ave  might  not  do  it 
in  this  Act.  What  I  say  is  this  :  It  is  a 
matter  affecting  the  prerogative.  We  are 
still  under  the  Crown.  When  this  union 
is  consummated  every  suit  brought,  though 
nominally  against  the  Commonwealth  or 
state,  is  against  the  Crown.  It  is  compe- 
tent for  the  Federal  Parliament,  with  the 
assent  of  Her  Majesty,  to  declare  that  a 
petition  of  right  shall  lie  for  wrong  as  well 
as  contract. 

Mr.  Fraser. — Then  we  need  not  put  it 
in  this  Act. 

Mr.  SYMON.— Yes;  but  if  we  do  put 
it  in  this  Act,  I  warn  honorable  members 
of  the  impossibility  of  determining  the 
consequences.  It  may  be  infinitely  better 
for  us  to  leave  it  to  the  Federal  Parlia- 
ment. Is  it  competent  for  the  Federal 
Parliament  to  deal  with  it  1  Mr.  Barton 
thinks  not;  I  think  it  is.  It  is  just  as 
competent  for  the  Federal  Legislature, 
of  which  the  Queen  is  a  part,  to  deal  with 
it,  as  it  is  for  us  to  deal  with  it  in  this 
Constitution,  which  is  to  be  enacted  by  the 
Imperial  Parliament. 

Mr.  Glynn.  The  Federal  Parliament 
can  affect  the  'it  only  within 

the  limits  |  1  by  this  Act, 

Mr.  SVM(  >\.  —This  is  entirely  a  matter 
of  prerogative. 
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Mr.  Glynn. — Yes. 

Mr.  SYMON. — Very  well.  I  ask  where 
is  there  anything  in  this  Constitution 
which  enlarges  or  restricts  the  prerogative 
of  the  Crown  % 

Mr.  Glynn.— Clause  2  of  the  Act.  You 
have  a  limitation  there. 

Mr.  SYMON. — The  honorable  member 
is  playing  a  kind  of  practical  joke  upon 
me  when  he  says  that  limits  the  preroga- 
tive of  the  Crown. 

Mr.  Glynn. — It  takes  away  the  right 
of  appeal. 

Mr.  SYMON.— That  is  not  the  point 
we  are  discussing.  Clause  2  says  that  the 
Act  shall  bind  the  Crown.  Of  course  it 
does ;  but  where  is  there  a  word  in  the  Act 
that  says  that  a  British  subject,  a  citizen, 
shall  be  unable  to  bring  any  action  against 
the  Crown  that  he  is  entitled  to  bring- 
now  % 

Mr.  Glynn. — That  is  not  the  point. 

Mr.  SYMON.— That  is  the  point.  Un- 
less there  is  some  limitation  upon  that 
right  of  a  citizen  of  Australia,  it  is  entirely 
at  large  ;  it  is  as  extensive  as  it  was  before. 
Therefore,  it  is  a  matter  which  can  be 
regulated  by  the  Federal  Parliament  just 
as  effectually  as  by  any  local  Parliament. 
At  any  rate,  that  is  my  point.  I  warn 
honorable  members  that  it  is  a  very 
serious  thing  to  put  in  a  provision  of  this 
kind,  sweeping  away  this  prerogative  en- 
tirely in  matters  in  which  it  may  be  most 
important  to  preserve  it,  subject  to  some 
limitations. 

[The  Chairman  left  the  chair  at  one 
6 )  clock  p.m.  The  committee  resumed  at  Jive 
minutes  past  two  6 ) clock  p.m.~\ 

Mr.  SYMON.— I  do  not  intend  to  add 
much  to  what  I  have  already  said.  Before 
adding  anything,  I  should  like  to  say  that 
I  rather  misunderstood  Mr.  Glynn's  inter- 
jection referring  to  clause  2.  I  under- 
stood him  to  mean  that  clause  2  practi- 
cally took  away  the  right  of  a  citizen  to 
sue  the  Crown,  whereas  what  he  meant, 
as  I  understand  it,  was  that  the  existence 
[Mr.  Symon 


of  clause  2,  of  course,  places  under  the 
control  of  this  Constitution,  when  finally 
passed  into  lawr,  and  having  Her  Majesty's 
assent,  the  prerogative  in  respect  of  such 
matters  as  are  effectively  dealt  writh 
there.  But  I  would  like  to  point  out  to 
my  honorable  friend  that  whilst  clause  2 
undoubtedly  places  these  restrictions  on 
the  prerogative,  a  much  wider  scope  has 
been  given  to  proceedings  against  the 
Crown  in  all  these  colonies  and  in  Eng- 
land than  at  one  time  existed.  At  one 
time  it  was  supposed  that  no  proceedings 
could  be  taken  against  the  Crowrn  unless 
for  money  claimed.  Then  it  was  enlarged 
to  meeting  claims  against  the  Crown, 
which  was  proceeded  against  under  peti- 
tion of  right,  in  respect  of  damages  for 
breach  of  contract.  And  then  that  has 
been  still  further  extended,  permitting 
proceedings  to  lie  against  the  Crown  in 
respect  of  inequity — claims  in  respect  of  in- 
junction, or  for  specific  performance.  And 
in  Australia  it  is  necessary  there  should  be 
a  further  extension,  as  has  been  the  case 
in  our  own  colony,  because  of  the  circum- 
stance that  the  state  is  practically  a  com- 
mon carrier  in  running  the  railways.  There- 
fore, provision  ought  to  be  made  to  facilitate 
actions  against  the  Crown  in  respect  of 
breaches  of  contract  or  of  damages  result- 
ing from  the  state  carrying  on  that  par- 
ticular business.  To  that  extent,  of  course, 
there  has  been  a  very  great  widening  of 
the  scope  for  proceedings  against  the 
Crown,  but  this  new  amendment,  if  it 
is  to  give  effect  to  the  intentions  which 
Mr.  Glynn  has  indicated,  would  practically 
have  the  effect,  as  a  matter  of  principle, 
of  repealing  the  maxim  that  "The 
Queen  can  do  no  wrong,"  because  it 
w^ould  enable  all  actions  which  might  be 
maintained  against  a  private  citizen — 
that  is,  according  to  my  honorable  friend's 
view — to  be  maintained  free  of  all  restric- 
tions against  the  Crown.  Now,  I  do  not 
think  that  that  is  the  scope  that  the 
leader  of  the  Convention  intended  to  give 
it.  My  honorable  friend  (Mr.  Barton) 
confines  it  undoubtedly  to  the  strict  limits 
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of  the  judicial  power  fixed  in  the  Com- 
monwealth Bill. 

Mr.  Barton. — Quite  so. 

Mr.  SYMON.— And  if  that  is  the  limi- 
tation, which  I  can  appreciate,  I  ask  my 
honorable  friend  to  consider  whether  it  is 
not  merely  procedure,  [f  the  amendment 
intended  to  have  the  effect  which  I 
think  Mr.  Glynn  was  under  the  impression 
it  would  have,  then  undoubtedly  it  deals 
with  the  matter  of  principle.  It  extends  to 
the  principle  that  "  The  Queen  can  do  no 
wrong."  If,  on  the  other  hand,  it  is  limited 
to  the  provisions  of  clause  73,  which 
prescribes  the  scope  of  the  judicial  power, 
then  it  is  procedure,  and  procedure  pure 
and  simple.  We  must  have  a  Judiciary 
Act  passed  immediately  after  this  Consti- 
tution comes  into  operation,  and  the  Fede- 
ral Parliament  meets,  or  the  whole  of  the 
Federal  Government,  so  far  as  the  admin- 
istration of  justice  is  concerned,  would  be 
at  a  perfect  stand-still.  Still,  this  mode  of 
proceeding  against  the  Crown,  which  is  the 
Commonwealth  in  this  case,  would  have 
to  be  prescribed  under  that  Act;  and 
so  far  as  it  affected  the  prerogative  it 
would  require  to  be  specifically  mentioned, 
and  the  Royal  assent  would  be  neces- 
sary to  render  the  prerogative  effective. 
Therefore  it  would  be  infinitely  better  to 
leave  this  matter  to  the  Federal  Parlia- 
ment to  deal  with  in  the  Judiciary  Act, 
which  will  embrace  everything  that  is 
essential  to  give  effect  to  the  judicial 
clauses  of  this  Act,  and  to  bring  them 
into  operation.  Then,  I  think  nryself, 
some  confusion  may  arise  in  conse- 
quence of  the  reference  to  the  state 
in  the  words  "Proceedings  to  be  taken 
against  the  Commonwealth  or  a  state  in 
all  cases  within  the  limits  of  the  judicial 
power."  Now,  it  does  not  appear  to  me 
that  we  ought  to  interfere  in  any  way 
with  the  functions  of  a  state  to  regulate 
the  proceedings  which  it,  as  a  quasi-inde- 
pendent political  entity,  may  prescribe  for 
the  regulation  of  its  own  legal  proceed- 
ings. I  think  that,  in  any  case,  reference 
to  the  state  ought  to  be  removed  from  this 


provision  ;  but  my  objection  goes  further 
and  deeper,  and  seeks  to  prevent  the  in- 
sertion, first  of  all,  of  what  i  me 
to  be  an  unnecessary  provision,  one  w 
may  have  consequences  that  we  can  hardly 
foresee,  and  one  which  could  be  effectual  ly 
dealt  with  in  the  procedure  enactment  of 
the  Federal  Parliament,  giving  all  the 
necessary  elements,  and  providing  all  the 
necessary  conditions,  under  which  the  judi- 
cial power  is  to  be  exercised.  But  if  Mr. 
Barton's  view  is  correct,  at  any  rate,  it  is 
doubtful  whether  the  Federal  Parliament 
will  have  the  power  to  go  to  the  length, 
if  it  desired,  of  such  an  amendment  as 
this.  Then  the  proper  way  would  be  to 
give  it  the  power  to  say  that  the  Federal 
Parliament  shall  have  the  power  of  legis- 
lating with  regard  to  the  proceedings  to 
be  taken  against .  the  Commonwealth  or 
the  state  in  ali  cases  there. 

Mr.  Barton. — We  come  a  good  deal 
closer  together  there. 

Mr.  SYMON. — My  honorable  friend  will 
quite  understand  that,  although  I  do  not 
entertain  the  doubt  he  has  on  the  subject — 
in  fact,  I  have  no  doubt  whatever  that  the 
Federal  Parliament  have  ample  power  to 
do  this,  and  I  rather  deprecate  inserting 
a  matter  of  this  kind  in  the  Constitution, 
which,  as  I  think,  is  unnecessary,  and 
which  must  produce  embarrassment — but 
if  my  honorable  friend  feels,  at  any  rate, 
it  is  doubtful  whether  the  power  would 
exist  in  the  Federal  Parliament,  then, 
I  think,  the  proper  way  to  accomplish 
it  would  be,  not  by  direct  act  of  legislation 
in  the  Constitution,  which  could  not  be 
altered  except  under  the  clause  for  the 
amendment  of  the  Constitution,  and  which 
would  enable  any  disagreeable  or  trouble- 
some person  to  harass  not  only  the  Com- 
monwealth but  a  state  in  any  way  he 
pretty  well  pleased.  I  have  nothing  to  do 
with  the  government  of  the  country,  and 
I  am  not  in  Parliament,  but  if  I  were 
either  in  the  one  or  the  other,  I  should 
strongly  resist  any  provision  of  this  kind, 
much  as  I  should  wish  to  see  some 
further  enlargement  of  the  powers  of  the 
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citizen  to  sue  the  Crown.  And,  although  we 
use  this  expression — suing  the  Common- 
wealth and  suing  the  state — we  have 
made  no  alteration  in  the  existing  consti- 
tutional system,  which  is  that  it  is  the 
Crown  we  are  dealing  with,  and,  therefore, 
either  you  are  seeking  to  introduce  a  mere 
matter  of  procedure  in  relation  to  actions 
against  the  Crown  or  else  you  are  repeal- 
ing a  principle  which  ought  not  to  be 
repealed,  except  in  relation  to  particular 
instances  and  specific  cases,  which  should 
be  dealt  with  prudently  and  with  care. 

Mr.  Kingston. — This  interferes  with 
the  state  legislation. 

Mr.  SYMON. — I  have  already  pointed 
out  why  this  does  not  interfere  with  the 
independent  powers  of  the  states  relating 
to  these  proceedings. 

Mr.  Glynn. — There  would  have  to  be 
an  Act  of  Parliament  to  carry  out  clause 
73. 

Mr.  O'Connor.— You  must  give  a  right 
for  the  Commonwealth  to  proceed  against 
a  state  as  well  as  for  the  state  to  proceed 
against  the  Commonwealth. 

Mr.  SYMON. — Is  not  that  power  pro- 
cedure as  clearly  as  anything  can  possibly 
be? 

Mr.  O'Connor. — No,  there  is  no  cause 
of  action  now. 

Mr.  SYMON.  — There  is  a  judicial 
power. 

Mr.  Barton. — That  gives  power  to  the 
court. 

Mr.  SYMON.— The  right  of  action 
arises  under  that  judicial  power.  How 
you  are  to  maintain  that  right  of  action  is, 
however,  procedure.  There  might  be  a 
right  of  action  by  the  state  against  the 
Commonwealth,  but  that  is  an  action 
by  the  Crown  against  the  Crown.  It  is 
not  here  as  in  America,  where  the  state  of 
Georgia  can  proceed  against  the  state  of 
Massachusetts,  and  each  state  sues  in  its 
own  name.  That  state  of  things  cannot 
exist  here,  because  these  colonies  are  to 
form  a  union  "under  the  Crown."  There- 
fore, if  one  state  sues  another  state,  it  will 
be  a  case  of  the  Queen  suing  the  Queen. 
[Mr.  Symon, 


Mr.  Higgins. — Is  there  not  all  the  more 
need  for  a  provision  that  the  Crown  may 
sue  the  Crown  1 

Mr.  SYMON.— That  is  not  what  you 
are  doing  under  this  amendment. 

Mr.  Higgins. — That  the  Crown  repre- 
sented in  the  Commonwealth  may  sue  the 
Crown  represented  in  the  state  ? 

Mr.  SYMON.— If  a  state  sues  a  state 
now,  it  is  the  Crown  suing  the  Crown. 
Necessarily  there  would  have  to  be  some 
provision  to  regulate  that,  but  it  is  all  a 
matter  of  procedure,  and  would  be  dealt 
with  by  the  Judicature  Act.  If  you  want 
to  provide  for  every  possible  circumstance 
in  which  difficulties  of  procedure  may 
arise  you  would  fill  this  Constitution  with 
them.  The  danger  of  this  clause,  I  again 
point  out,  is  that  it  comes  uncommonly 
near  conferring  an  absolute  right  under 
colour  of  regulating  procedure. 

Mr.  Glynn. — Why  shouldn't  it  1 

Mr.  SYMON. — I  say  that  it  should  not. 
It  would  be  flying  in  the  face  of  all  con- 
stitutional principle  and  of  the  right  of  the 
states  to  regulate  their  own  procedure  to 
put  anything  of  the  kind  in  this  Constitu- 
tion. If  the  Convention  is  prepared  to 
say  that  a  man  may  sue  the  state,  it  may 
be  for  assault  and  battery,  arising  perhaps 
out  of  some  question  mentioned  in  clause 
73,  all  I  can  say  is — let  the  Convention 
do  it. 

Mr.  Dobson. — How  could  a  Common- 
wealth official  commit  an  assault  within 
the  scope  of  his  authority  ? 

Mr.  SYMON.— That  is  a  matter  which 
the  High  Court  would  decide,  and  decide 
most  effectually,  and  my  honorable  friend 
would  be  perfectly  satisfied  with  the  de- 
cision of  the  High  Court. 

Mr.  Glynn. — There  would  be  no  remedy 
if  this  were  not  put  in. 

Mr.  SYMON.— There  would  be  no 
remedy  if  it  were  put  in,  because  no  one 
is  liable  for  the  unlawful  acts  of  his  own 
servant. 

Mr.  Dobson. — No  one  could  hold  the 
Crown  liable  because  a  Crown  officer  did 
some  act  quite  outside  his  functions. 
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Mr.  Douglas. — If  the  Crown  were  so 
liable  there  might  be  an  action  against  the 
Western  Australian  Government  in  regard 
to  the  case  in  which  the  Attorney-General 
of  that  colony  was  assaulted. 

Mr.  SYMON.—  Yes,  we  might  have  a 
case  of  the  Western  Australian  Attorney- 
General  suing  Sir  John  Forrest's  Govern- 
ment in  connexion  with  the  assault  men- 
tioned by  Mr.  Douglas. 

Mr.  Barton. — He  would  not  get  that 
right  under  clause  73. 

Mr.  SYMON.— I  am  aware  of  that.  I 
am  ;  if  raid  that  we  are  going  beyond  the 
matter  of  procedure,  which  Mr.  Glynn 
desires  and  Mr.  Barton  does  not.  Mr. 
Glynn  argues  the  question  as  though,  in 
reference  to  the  case  of  the  Queen  against 
Feather,  this  would  enable  actions  of  tort 
to  be  brought  against  the  Crown.  Mr. 
Barton  does  not  wish  that.  He  wishes 
the  matter  to  be  kept  strictly  within  the 
limits  of  the  judicial  power. 

Mr.  Barton. — I  wish  either  to  confer 
through  the  Constitution  or  through 
power  under  legislation,  the  right  upon 
the  subject  to  bring  actions  in  all  cases 
which  are  set  forth  in  clause  73,  because 
I  think  those  rights  should  be  conferred. 

Mr.  SYMON.— That  is  what  I  under- 
stand my  honorable  friend  directed  his 
attention  to ;  and  if  the  effect  of  this 
amendment  were  simply  to  empower  the 
Parliament  to  deal  with  this  subject,  there 
would  be  comparatively  little  objection  to 
it.  But  if  it  is  introduced  into  this  Con- 
stitution in  this  shape,  it  is  necessarily 
dangerous,  much  too  wide  for  the  purpose 
intended,  and  of  course  if  it  is  wrong — and 
I  venture  to  think  it  will  be  found  to  be 
wrong — it  will  be  irremediable  without  an 
amendment  of  the  Constitution. 

Mr.  Barton. —Would  this  satisfy  my 
honorable  and  learned  friend  ? — 

The  Parliament  may  make  laws  conferring 
the  right  to  proceed  against  the  Commonwealth 
or  a  Btate  within  the  limits  of  the  judicial 
power. 

That  confers  rights. 


Mr.  SYMON.— I  think  I  may  say  from 
hearing  that  read  that  it  obviates  the 
objection  I  have  to  a  large  extent,  although 
it  does  not  seem  to  me  to  be  necessary 
that  wre  should  introduce  it  into  the  Con- 
stitution. However,  that  is  not  a  matter 
of  very  great  consequence. 

Sir  JOHN  DOWNER  (South  Australia). 
— I  have  always  on  this  subject  held  that 
there  is  no  earthly  reason  why  the  Crown 
should  not  be  sued,  wherever  the  subject 
may  be.  I  have  not  taken  this  view 
because  I  hold  what  are  considered  gene- 
rally to  be  too  pronouncedly  liberal  views, 
but  simply  for  the  reason  that  there  is  no 
earthly  reason  that  I  can  see  why  Govern- 
ment officials  should  be  able  to  do  wrong 
and  a  private  person  have  no  rights  against 
him. 

Mr.  Higgins. — Do  you  think  that  "  The 
Queen  can  do  wrong"? 

Sir  JOHN  DOWNER.— I  do  not  want 
to  have  a  mere  verbal  discussion.  I  think 
the  Queen's  officers  can  do  wrong. 

Mr.  Higgins. — And  that  you  should 
be  able  to  sue  the  Queen's  officers  1 

Sir  JOHN  DOWNER.  -We  have  de- 
cided, with  the  consent  of  Her  Majesty 
herself,  that  the  Queen  can  do  wrong.  Let 
me  take,  first  of  all,  the  amendment  which 
Mr.  Barton  has  suggested  to  Mr.  Symon. 
Suppose  there  is  a  power  given  to 
legislate.  There  lias  to  be  an  interval 
between  the  conferring  of  the  power  and 
the  exercising  of  it.  Under  the  existing 
laws  of  all  the  colonies  the  Crown  is  liable 
in  respect  to  certain  wrongs.  The  Crown 
has  taken  over  a  lot  of  public  functions 
and  undertakings  which  the  Crown  does 
not  hold  in  England,  and  as  the  result — in 
consequence  of  there  being  no  remedy  for 
accidents  caused  through  negligence  and 
other  reasons — all  the  Legislatures  of  all 
the  colonies  have  passed  legislation  by 
which  they  provide,  not  in  words  but  in 
substance,  that  the  Crown  can  be  sued. 
Therefore,  to  raise  the  question  now  about 
wishing  to  interfere  with  the  legal  and 
constitutional  maxim  that  "The  Queen 
can   do   no   wrong "    would,   I   say,   mean 
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interfering  with  the  rights  of  citizens  in  a 
number  of  cases  already. 

Mr.  Barton. — That  maxim  is  practi- 
cally done  away  with  in  respect  to  actions 
against  the  Crown  in  New  South  Wales. 

Sir  JOHN  DOWNER.— I  understand 
that  the  maxim  that  "The  Queen  can  do 
no  wrong  "  is  practically  abolished  in  New 
South  Wales,  where  actions  can  be  brought 
in  tort  or  contract.  Therefore,  so  far  as 
the  mother  colony  is  concerned,  the  maxim 
that  "  the  Crown  can  do  no  wrong "  has 
ceased  to  exist  as  regards  actions  against 
departments  of  that  colony.  Supposing 
we  did  not  put  this  provision  in.  We 
should  give  the  Commonwealth  power  to 
take  over  the  railways  on  terms  which 
might  be  agreed  upon,  but  they  would 
not  take  over  the  Acts  of  Parliament 
under  which  the  citizen  has  a  right  to 
proceed  against  the  Crown  in  regard  to 
any  wrong  done  to  him  by  the  state  as 
owner  of  those  railways.  The  Common- 
wealth would  thus  take  physical  possession 
of  the  railways  and  incur  no  liability. 

Mr.  Isaacs.— Under  an  Act  of  Parlia- 
ment, of  course. 

Sir  JOHN  DOWNER.— Under  an  Act 
of  Parliament,  but  it  would  incur  no  lia- 
bility until  it  chose  to  create  a  liability 
by  its  own  legislation.  We  are  thus 
handing  over  a  number  of  state  powers 
which  the  citizens  have,  and  have 
exercised  more  or  less  to  their  own  satis- 
faction, to  this  new  body.  Is  it  unreason- 
able for  the  subject  to  say — "  I  wish  my 
present  rights  to  be  conserved  in  this 
handing  over.  I  know  what  my  state  has 
done  in  the  past,  and  what  it  has  done 
satisfies  me,  but  I  do  not  know  what  the 
Commonwealth  may  do.  I  am  handing 
myself  over  body  and  soul  to  the  Com- 
monwealth, but  I  do  not  want  you  to 
take  from  me  those  rights  of  action  which 
for  many  years  I  have  had  and  have 
exercised  under  the  existing  Constitution ; 
and  you  are  leaving  me  to  be  dependent 
upon  the  legislation  of  another  body 
over  which  I  shall  have  much  less 
control  than  I  have  over  my  state 
[Sir  John  Dou-ner. 


legislation  at  the  present  time "  1  It 
appears  to  me  to  be  manifestly  inexpedient 
to  leave  it  to  the  legislation  of  the  Com- 
monwealth. I  do  not  care  about  the 
wording  of  the  clause  so  much,  but  I  am 
dealing  with  the  substance  of  it.  I  con- 
tend that  it  is  a  right  and  proper  provision 
to  be  embodied  in  this  Constitution  at  its 
inception. 

Sir  John  Forrest. — I  do  not  agree 
with  you. 

Sir  JOHN  POWNER.— I  can  quite 
understand  the  objection  of  my  right 
honorable  friend  (Sir  John  Forrest),  who 
would  like  the  maxim — "  The  Queen  can 
do  no  wrong  "  to  read  "  The  King  can  do 
no  wrong."  He  has  said  to  me,  in  dis- 
cussing this  matter — "We  might  have 
all  sorts  of  actions  brought  against  us." 
Well,  why  not  1  Why,  because  you  have 
the  longer  purse,  and  a  greater  power  of 
fighting  your  opponent,  should  you  be 
exempt  from  action  if  you  do  wrong  as  a 
state,  when  the  humblest  citizen  is  not 
exempt  from  any  responsibility  for  any 
injury  done  by  him  to  his  fellows? 

Mr.  Isaacs.  —  Would  the  honorable 
member  mind  saying  how  this  provision 
would  cure  any  injustice  1 

Sir  JOHN  DOWNER.— This  clause  is 
intended — I  am  not  sure  about  the  word- 
ing of  it  myself 

Mr.  Isaacs. — I  do  not  speak  of  the 
wording  of  it. 

Sir  JOHN  DOWNER.— What  I  under- 
stand it  to  mean  is  that  one  of  the  funda- 
mental principles  of  the  Commonwealth 
will  be  that  within  the  limits  of  the 
judicial  power  the  subject  shall  have  a 
right  of  action  against  the  Crown.  That 
is  really  what  it  comes  to. 

Mr.  Isaacs. — Not  creating  any  right 
but  giving  a  remedy. 

Sir  JOHN  DOWNER.— It  is  both 
creating  a  right  and  giving  a  remedy. 
How  can  you  say  that  it  is  merely  giving 
a  remedy  when  a  man  who  wishes  to  bring 
an  action  is  confronted  by  the  legal  maxim 
— "The  Queen  can  do  no  wrong." 
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Mi-.  Eiogins.  He  has  a  right  against 
an  officer,  but  you  want  to  say  that  he 
shall  have  a  right  against  the  Crown. 

Mr.  Barton,  tie  would  hare  no  right 
against  an  officer  except  in  so  far  as  the 
Constitution  creates  that  right. 

Sir  JOHN  DOWNER.— Let  me  deal 
with  the  principle  and  not  with  the  word- 
ing of  the  clause.  I  say  that  the  object 
of  Mj-  Glynn  in  moving  this  amendment 
was  to  say  that  whenever  a  subject  had 
a  right  of  action  against  another  citizen 
within  the  limits  of  the  judicial  power 
under  this  Constitution,  he  should,  under 
the  same  conditions,  have  a  right  of 
action  against  the  Commonwealth.  That 
is  the  way  I  understand  him,  and  so 
understanding  him  I  entirely  approve  of 
the  action  he  has  taken.  Surely  the  time 
ought  to  be  nearly  passed  when  the  Go- 
vernment, on  account  of  its  long  purse 
and  great  power,  can  set  a  subject  at 
defiance  when  one  subject  cannot  do  the 
same  with  another  1 

Sir  John  Forrest. — In  the  interests  of 
the  people. 

Sir  JOHN  DOWNER.— It  is  in  the  in- 
terests of  the  Minister  who  wants  to  get 
out  of  a  liability  for  his  action. 

Sir  John  Forrest. — No. 

Sir  JOHN  DOWNER.— What  have 
these  statutes  been  passed  for  in  the 
different  colonies?  What  was  the  statute 
of  New  South  Wales  passed  for  under 
which  actions  of  wrong  can  be  maintained  ? 
I  understand  my  right  honorable  friend  to 
say  that  a  similar  Act  has  been  passed  in 
his  colony. 

Sir  John  Forrest. — Twenty  years  ago. 

Sir  JOHN  DOWNER.— What  was  it 
passed  for?  It  was  passed  because  there 
were  wrongs  done  by  Governments  for 
which  the  unhappy  subject  had  no  redress. 

Sir  John  Forrest. — Simply  to  facili- 
tate things. 

Mr.  Isaacs. — Could  not  that  be  done 
by  Parliament  even  if  this  were  not  in  the 
Constitution  1 

Sir  JOHN  DOWNER,— I  will  come  to 
that  in  a   moment,   if  my  learned  friend 


will  excuse  me  ;  I  cannot  deal  with  two 
things  at  one  time.  I  am  dealing  now 
with  a  broad  general  principle  in  the  way 
in  which  I  wish  to  see  it  carried  out, 
treating  it  as  a  fundamental  principle 
which  might  well  be  inserted  in  the  Con- 
stitution, that  when  we  are  handing  over 
the  right  to  take  our  railways,  and  the 
sole  power  to  impose  and  collect  customs 
duties,  we  at  least  might  say  to  this  new 
body  we  are  creating  :  The  humblest  sub- 
ject shall  have  as  much  remedy  against 
you  as  if  you  were  a  subject  instead  of  a 
representative  of  the  Queen.  That  is  a 
right  and  just  thing,  and  it  is  being  affirmed 
more  strongly,  year  by  year,  in  every 
British-speaking  community.  We  have 
not  advanced  so  far  in  South  Australia  as 
they  have  in  New  South  Wales,  but  the 
march  is  strong  and  sure,  and  the  time  is 
not  far  distant  when  the  petition  of  right 
and  all  these  special  provisions  will  be 
done  away  with,  and  the  same  remedy 
will  be  given  to  the  subject  against  the 
Crown  as  the  subject  is  liable  to  himself. 
I  think  we  might,  on  the  attempt  to  found 
this  great  Commonwealth,  just  advance 
one  step,  not  beyond  the  substance  of  the 
legislation,  but  beyond  the  form  of  the 
legislation,  of  the  different  colonies,  and 
say  that  there  shall  be  embedded  in 
the  Constitution  the  righteous  principle 
that  the  Ministers  of  the  Crown  and 
their  officials  shall  be  liable  for  any 
arbitrary  act  or  wrong  they  may  do,  in 
the  same  way  as  any  private  person  would 
be.  We  are  not,  in  doing  that,  very  much 
extending  what  has  been  done  in  New 
South  Wales.  We  are  extending  what 
has  been  done  in  South  Australia,  al- 
though there  we  have  passed  an  Act  by 
which  we  make  the  Railways  Commissioner 
liable  for  torts,  and  that  Act  was  passed 
on  account  of  a  gross  wrong  which 
done  for  which  there  was  no  remedy,  and 
in  which  the  Crown  was  about  to  set  up  the 
defence  that  the  Queen  can  do  no  wron". 
What  is  the  use  of  our  saying,  can  we 
interfere  with  this  great  constitutional 
principle  ?     We  have   all   interfered   with 
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it ;  some  have  almost,  if  not  quite, 
destroyed  it,  and  with  Her  Majesty's 
assent,  or  will  interfere  with  it,  and  ulti- 
mately quite  destroy  it.  Why  not  do  it 
now  %  Has  my  right  honorable  friend  any 
fear  that  he  will  be  worried  with  vexatious 
actions  ? 

Sir  John  Forrest. — In  your  Act  you 
limit  the  liability  in  railway  actions. 

Sir  JOHN  DOWNER.— I  know  that 
our  Act  does  not  go  far  enough.  I  agree 
with  my  right  honorable  friend  there,  but 
he  does  not  seem  to  appreciate  it. 

Sir  John  Forrest. — I  do  appreciate  it. 

Sir  JOHN  DOWNER,— In  South  Aus- 
tralia we  have  remedied  the  disease  a 
little,  but  not  sufficiently.  In  New  South 
Wales  they  have  almost  cured  the  disease, 
although,  perhaps,  even  now  there  are 
some  of  the  old  clumsinesses  remaining 
which  make  the  procedure  less  convenient 
than  it  ought  to  be. 

Sir  John  Forrest. — Make  it  easy  to 
fleece  people. 

Sir  JOHN  DOWNER.— My  right  honor- 
able friend  thinks  that  Governments  are  so 
much  more  liable  to  have  verdicts  given 
against  them  than  are  private  individuals. 

Sir  John  Forrest. — I  do. 

Sir  JOHN  DOWNER,— I  do  not  think 
anything  of  the  kind. 

Sir  Edward  Braddon. — Banks  also. 

Sir  JOHN  DOWNER.— I  expect  the 
banks  deserve  what  they  get,  but  so  far 
as  Governments  are  concerned,  that  is  by 
no  means  my  experience. 

Sir  John  Forrest. — It  is  mine,  any 
way. 

Sir  JOHN  DOWNER.— But  if  it  be  so, 
and  if  Governments  are  peculiarly  victi- 
mized in  legal  proceedings  it  will  be  on  ac- 
count of  that  very  difficulty  of  getting  at 
them.  Make  the  mode  of  procedure  against 
the  Government  as  easy  as  it  is  against 
anybody  else,  and  a  sense  of  fairness  will 
come  in  which  will  prevent  any  injustice 
being  done  to  the  Government.  But 
make  it  difficult  to  get  at  them,  strew  the 
path  with  thorns,  and  you  will  create  a 
prejudice  in  the  public  mind  which  will 
[Sir  John  Doicner. 


probably    cause    the    Government   to   be 
victimized  in  the  exceptional  cases. 

Sir  John  Forrest. — There  is  not  the 
slightest  difficulty  in  getting  at  the 
Government  now.  If  you  have  a  contract 
it  is  as  easy  as  possible. 

Sir  JOHN  DOWNER.— Of  course  it  is. 
If  you  commit  a  wrong  should  it  not 
be  as  easy  as  possible  1 

Sir  John  Forrest. — You  cannot  do  it 
in  England,  any  way. 

Sir  JOHN  DOWNER.— Of  course  they 
do  not.  We  have  many  statutes  here 
giving  remedies  to  the  subject  which, 
although  assented  to  by  the  Queen,  are 
by  no  means  in  force  in  England. 
We  are  here  establishing  a  Constitu- 
tion truly  under  the  Crown,  but  in 
many  respects  vastly  different  from  the 
English  Constitution.  I  think  this  prin- 
ciple is  a  very  proper  one.  It  ought 
to  be  affirmed,  and  put  in  the  Con- 
stitution. It  is  not  a  matter  of  procedure. 
It  is  the  establishment  of  a  right  which 
will  not  exist  unless  the  words  are  put  in. 
If  you  want  to  give  the  right,  you  have  to 
put  it  in.  If  you  leave  it  out,  you  nega- 
tive the  right.  If  you  only  give  the  Par- 
liament the  power  to  establish  the  right, 
then  you  are,  to  some  extent,  negativing 
the  right.  I  do  not  know  that  it  is  worth 
while  to  have  much  discussion  about  the 
question  —  Can  the  Parliament  do  this 
without  express  words  ?  I  quite  agree 
with  Mr.  Barton  that  it  could  not. 

Mr.  Isaacs. — You  think  Parliament 
could  not  1 

Sir  JOHN  DOWNER.— I  think  it  has 
not  the  power. 

Mr.  Isaacs. — How  is  it  done  in  Canada  1 
How  is  it  done  elsewhere  1 

Sir  John  Forrest.  —  Put  it  in  the 
powers  of  the  Parliament. 

Sir  JOHN  DOWNER.— We  spend  time 
enough  in  discussing  things  here,  and 
when  every  one  is  agreed  that  this  clause 
is  not  to  be  adopted  in  the  form  in  which 
it  is  printed,  but  is  only  to  be  a^power  of 
the  Parliament,  it  is  not  worth  while  to 
discuss   the   question    of    whether    it    is 
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absolutely  necessary  to  put  in  the  words. 
Where  there  is  a  wide  difference  of  opinion, 
it  would  be  safer,  to  do  it.  I  agree  with 
Mr.  Barton  that  there  is  no  power,  because 
sul»  section  (37)  of  clause  52  reads — 

Any  matters  necessary  for  or  incidental  to 
the  carrying  into  execution  of  the  foregoing 
powers,  or  of  any  other  powers  vested  by  this 
Constitution  in  the  Parliament  or  Executive 
Government  of  the  Commonwealth,  or  in  any 
department  or  officer  thereof. 

1  venture  to  say  that  these  are  not  neces- 
sary or  incidental  to  the  execution  of  any 
powers.  The  Commonwealth  will  come 
into  existence  under  this  Constitution  pi  us 
English  law,  one  of  whose  principles  is 
t  hat  the  Queen  can  do  no  wrong.  That  is 
the  foundation  on  which  the  Constitution 
1 1  dished.  Then,  how  can  you  so  in- 
terpret sub-section  (37)  as  to  say  that,  inci- 
dental to  the  carrying-  out  of  the  Consti- 
tution, the  Parliament  which  is'established 
on  the  basis  that  the  Queen  can  do  no 
wrong,  may  provide  that  the  Queen  can 
do  wrong  ? 

Mr.    Isaacs. — How   did   you    do   it   in 
South  Australia  under  your  Constitution  1 
Sir  JOHN  DOWNER.— I  do  not  think 
there    is    the    least    analogy    with    state 
Governments.     When    we    come    to    the 
Federal  Judicature,  we  have  a  special  code 
for  them.     They    have  immense  powers. 
much  greater  than  any  Supreme  Court  has, 
but  they  have  much  more  limited  powers 
than  any  Supreme  Court  has  as  well.   Wit  h- 
in  their  ambit  they  are  immense ;  in  num- 
bers,  they  are  comparatively  few.     This 
is  a    code   of   their  powers,   and,   in    my 
opinion,    construing   sub-section   (37)    of 
clause  52  with  clause   73,  I  do  not  think 
there  would  be  power  in  the  Parliament 
to  create  a  right  of  action  against  itself 
which  it  was  the  very  essence  of  its  estab- 
lishment should  not   be  created   without 
express    words    authorizing    that    to   be 
done,      [do   hope  that  the  committee  will 
carefully  consider  whether  they  will  not 
go  further,  whether  there  is  any  reason  for 
all   this  timidity.      Why   should   not    the 
Government  be   liable  at  the  suit  of  any 
[105] 


one?  I  can  see  no  principle  in  right  and 
justice.  We  are  gradually  destroying  it 
year  by  year,  but  in  a  properly  careful 

way  we  only  do  it  by  degrees,  but  seeing 
that  in  t lie  senior  colony  they  have  sub- 
stantially done  it  altogether,  and  that 
none  of  that  terrible  mischief  has  been 
worked  which  is  anticipated  by  Sir  John 
Forrest,  that  there  is  no  more  multipli- 
city of  actions  against  the  Government  in 
New  South  Wales  than  in  other  colonies, 
I  want  to  know  why  we  should  not, 
in  establishing  this  Constitution,  inter- 
fere if  you  please  with  this  prerogative, 
at  all  events,  to  the  extent  to  which  the 
senior  colony  has  done,  and  establish  in 
the  subject  at  once  and  for  ever  in  the 
Commonwealth  of  Australia  the  right  to 
obtain  a  remedy  when  a  wrong  is  done  by 
the  Government,  in  the  same  way  as  he 
would  have  if  the  wrong  were  done  by  a 
private  citizen. 

Mr.  DOBSON  (Tasmania).— I  am  in 
sympathy  with  the  clause,  because  I  think, 
if  we  are  to  keep  pace  with  the  march  of 
the  times,  the  Constitution  Bill  ought  to 
contain  a  direct  declaration  that  the  Com- 
monwealth may  be  sued  by  a  subject  for 
a  breach  of  contract,  or  for  a  wrong  done 
by  any  of  its  officials. 

Mr.  Isaacs.  — Is  not  that  so  without 
any  such  clause? 

Mr.  DOBSON.— I  do  not  think  it  is  so. 
Mr.  Isaacs. — Then  we  want  a  great  deal 
more  than  this  in. 

Mr.  DOBSON.— It  was  argued  in  the 
Judiciary  Committee,  and  it  was  argued 
in  other  places,  that  the  moment  the 
Commonwealth  is  established  the  Parlia- 
ment will,  as  a  matter  of  course,  pass  a 
Crown  Redress  Act,  giving  the  subject  the 
right  to  sue  the  Queen.  But  why  should 
we  not.  in  drafting  the  Constitution,  insert 
these  words  if  there  is  any  doubt  about 
the  subject?  My  learned  friend  (Mr. 
Symon)  says  it  is  a  question  of  procedure. 
My  learned  friend  (Mr.  Isaacs)  says  it  is 
a  question  of  so  much  importance  that 
there  is  power  to  do  it  without  stating 
it  in  the  Bill. 
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Mr.  Isaacs. — I  say  it  is  a  question  of 
remedy. 

Mr.  DOBSON.— Mr.  Symon  says  let 
Parliament  go  on  to  declare  so-and-so  as 
the  mode  in  which  it  shall  be  done.  Why 
not  let  the  Constitution  declare  that  there 
shall  be  the  right,  and  let  Parliament  go 
on,  if  you  like,  to  pass  an  Act  saying 
within  what  limits  and  under  what  restric- 
tions it  shall  be  carried  out  1 

Mr.  Symon. — Constitutionally  that  right 
exists  now. 

Mr.  DOBSON.  -  If  our  leader,  who  has 
suggested  this  clause,  will  tell  us  that  it 
is  unnecessary  there  is  an  end  of  it,  and 
as  every  moment  of  our  time  is  precious 
wre  had  better  end  the  debate  at  once.  I 
think  it  was  put  in  by  Mr.  Barton 
on  the  ground  that  he  and  the  Draft- 
ing Committee  think  most  decidedly  that 
it  is  necessary.  If  there  is  any  doubt  about 
the  point,  is  it  not  a  matter  of  such  great 
importance  that  it  ought  to  appear  in  the 
Constitution  ?  I  think  I  shall  give  my 
honorable  colleagues  an  unanswerable 
argument  why  it  should  be  there.  We 
all  have  to  preserve  state  rights,  and  we 
are  here  to  enlarge  the  powers,  privileges, 
and  advantages  of  our  citizens  when  we 
have  created  our  Commonwealth,  and  not 
to  take  them  away.  You  have  given  over 
your  post  and  telegraph  offices.  Now, 
suppose  by  some  gross  neglect  or  delay  on 
the  part  of  an  officer  a  letter  or  telegram 
is  delayed,  affecting  a  large  commercial 
transaction,  costing  some  unfortunate 
citizen  £5,000,  £500,  or  £100;  if  that 
officer  had  remained  a  state  officer,  the 
citizen  would  have  had  his  remedy  against 
the  Crown  in  the  state. 

Sir  Philip  Fysii. — Would  he  ? 

Mr.  DOBSON.  — Certainly.  At  all 
events,  under  the  Crown  Redress  Act  of 
Tasmania,  he  would  have.  As  you  are 
transferring  certain  services  of  the  states 
to  the  Commonwealth,  you  should  also 
guard  the  rights  which  every  citizen  should 
have  against  the  Commonwealth  officers, 
and  which,  under  similar  circumstances, 
[Mr.  Dobson. 


he  would  have  against  the  state  officers. 
Can  it  be  imagined  that,  if  there  be  a 
remedy  against  the  state  officers,  there 
should  be  no  remedy  against  the  Common- 
wealth officers  until  the  Commonwealth 
Parliament  have  passed  an  Act  providing 
that  the  Commonwealth  officers  can  be 
sued?  I  think  the  example  given  by  Mr. 
Symon 

Mr.  Symon.— I  did  not  intend  that  as 
an  example  in  support  of  my  contention. 

Mr.  DOBSON.— I  think  the  example 
given  by  Mr.  Symon  is  hardly  so  appro- 
priate as  those  we  usually  hear  from  him. 
1  take  it  that  if  a  post-office  or  telegraphic 
official  punched  my  head 

Mr.  Symon.  — That  is  impossible. 

Mr.  DOBSON.— You  do  not  know  what 
may  happen  in  a  democracy. 

Mr.  Symon. — In  Tasmania. 

Mr.  DOBSON.— I  should  sue  the  man 
in  his  personal  capacity. 

Mr.  Peacock. — You  would  knock  him 
dowm  if  you  were  a  Britisher. 

Mr.  DOBSON.— It  would  all  depend  on 
the  size  of  the  official.  In  reference  to 
the  other  important  question  raised  by 
Mr.  Symon  as  to  whether  the  word  "  state  * 
is  properly  used  in  the  provision—"  Pro- 
ceedings may  betaken  against  the  Common- 
wealth or  state,"  I  spoke  of  that  to  Mr.  Bar- 
ton before  lunch,  and,  although  I  was  not 
then  in  favour  of  it,  I  believe  Mr.  Barton 
will  be  able  to  give  very  good  reasons  why 
"  state  "  should  be  maintained.  Does  it 
at  all  followr  under  the  Crown  Redress  Act 
that  if  a  state  officer  does  a  wrong  against 
the  Commonwealth — deprives  it  of  reve- 
nue, for  instance — does  it  follow  that  the 
Commonwealth  Attorney-General  shall  sue 
the  state  Attorney-General'?  I  therefore 
think  that  Mr.  Barton  has  done  wisely 
in  putting  in  the  word  "  state"  as  well  as 
"  Commonwealth,"  because  the  provision 
goes  on  to  state  "  in  all  cases  within  the 
limits  of  the  judicial  power."  I  do  not 
like  the  proposal  that  the  Commonwealth 
"  may "  make  the  laws.  That  does  not 
carry  us  any  further  than  at  present, 
because   the    Commonwealth    may    make 
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laws  if  there  is  nothing  expressly  to  pre- 
vent it  making  them.  But  what  is  to 
happen  ii'  ;t  wrong  is  done,  or  a  contract 
is  broken,  before  such  an  Act  be  passed1? 
I  should  prefer  to  leave  the  words  as  they 
stand,  winding  up,  to  suit  Mr.  Symon,  with 
'•in  such  a  maimer  and  subject  to  such 
restriction  as  Parliament  may  determine." 
Tli.it  would  leave  it  to  the  Federal  Parlia- 
ment to  put  on  their  own  limitations  and 
restrictions,  and  to  declare  the  mode  of 
procedure.  But  as  the  proposal  at  present 
stands,  there  would  be  engrafted  in  the 
Constitution  the  fact  that  every  man  has  a 
right  to  sue  if  the  Queen  has  broken  any 
contract  or  committed  any  wrong. 

Mr.  O'Connor. — There  would  not  be 
any  right,  even  then,  until  the  Parliament 
has  legislated.  Your  proposal  is  the  same 
as  Mr.  Barton's. 

Mr.  DOBSON.— If  we  engraft  in  the 
Constitution  that  every  man  has  a  right 
to  sue,  we  can  surely  trust  to  Parlia- 
ment to  make  proper  and  wise  arrange- 
ments under  which  the  Queen  could  be 
sued.  I  do  not  see  that  the  objection 
raised  by  Mr.  O'Connor  has  much  weight. 
Although  I  mistrust  the  Parliament  in 
matters  where  self-interest  is  concerned, 
I  trust  them  in  the  matter  of  a  Crown 
Redress  Act.  I  am  in  sympathy  with  the 
clause  as  it  stands. 

Mr.  O'CONNOR  (New  South  Wales).— 
I  have  a  proposal  to  make  which  I  think 
ought  to  unite  a  good  deal  of  the  opinion 
that  has  been  expressed.  My  proposal  is 
that  this  power  to  deal  with  claims  against 
the  Crown  should  not  be  inserted  in  the 
Constitution,  but  should  be  given  to  the 
Federal  Legislature.  There  can  be  no 
doubt,  we  all  agree,  that  the  prerogative 
right  to  prevent  justice  being  done  is 
simply  a  barbarism,  and  ought  to  be 
swept  away  in  every  country  with  re- 
sponsible government.  In  New  South 
Wales  we  have  swept  it  away.  It  is  true 
that  in  that  colony  it  has  been  swept 
away  under  the  guise  of  procedure,  but 
the  procedure  there  takes  away  the  right 
of  the   Crown   to  refuse    redress.     Under 


our    procedure    any  subject   can   bring  an 
action,  not  only  on  contract,  hut  in  tort. 

Ml.  HlGGINS. — What  year  was  your 
Act  passed  1 

Mr.  O'CONNOR.— I  cannot  say.  The 
procedure  now  in  our  colony  applies,  not 
only  to  contracts,  but  also,  by  judicial 
decisions,  to  wrongs.  In  all  the  colonies 
there  are  provisions,  wider  or  narrower, 
cutting  down  the  prerogative  right  not  to 
be  sued.  We  must  all  agree  that  the  Com- 
monwealth should  so  proceed  that  in  any 
case  in  which  a  man  has  a  cause  of  action, 
whether  on  a  wrong  or  a  contract,  his  right 
should  not  be  trampled  upon  by  the  state 
auy  more  than  by  an  individual.  I  quite 
admit  that  in  dealing  with  this  matter 
we  are  opening  up  a  very  large  question 
indeed. 

Mr.  Fraser. — The  state  would  very 
likely  be  fleeced  by  unscrupulous  men. 

Mr.  O'CONNOR.— Does  not  the  same 
remark  apply  to  anybody  who  has  the 
bigger  purse — to  corporations  and  banking 
institutions  ? 

Sir  John  Fokrest. — The  state  is  the 
biggest  body. 

Mr.  O'CONNOR.— There  can  be  no 
ground  on  which  a  state  could  have  the 
right  to  do  wrong  or  break  a  contract  any 
more  than  an  individual.  I  admit  that 
the  Crown  has  to  employ  an  enormous 
number  of  persons  in  various  transactions 
which  bring  them  into  contact  with  sub- 
jects. The  Crown  employs  policemen  and 
officers  of  various  kinds.  That  is  the  Qase 
particularly  in  this  country,  where  the 
Crown  enters  into  business  of  many  kinds. 
I  can  quite  understand  that  in  many  of 
these  cases  it  might  be  desirable  not  to 
give  an  unlimited  right  of  action.  Let 
us  take,  for  instance,  the  case  of  the 
survey  of  a  gold-field.  A  mistake  made 
there  as  to  places  or  boundaries  might 
result  in  a  wrong,  which,  if  followed  to  the 
fullest  extent,  would  require  thousands  of 
pounds  of  compensation.  The  Crown  has 
always  the  risk  of  liability  through  the 
small  neglect  of  duty  on  the  part  of  any 
of   the  thousands  of  officials  it  employs. 
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In  a  technical  sense  it  is  right  that  the 
Crown  should  be  sued,  but,  on  the  other 
hand,  in  the  public  interest  it  is  right  to 
restrict  the  power  of  action  and  the  power 
of  recovering  damages,  exactly  on  the 
same  principle  that  the  right  of  action  and 
damages  are  restricted  in  the  case  of  the 
railways,  or  in  the  case  of  ship-owners. 
The  liability  of  the  latter  is  on  a  certain 
percentage  to  the  tonnage  of  the  ship. 
There  is  a  principle  of  public  policy 
underlying  all  this.  In  such  matters  you 
have  to  deal  with  large  numbers  of 
persons.  The  state  might  be  involved 
in  claims  for  immense  sums  by  reason 
of  the  failure  to  perform  some  duty  on  the 
part  of  any  of  the  thousands  of  people 
engaged  in  the  public  service,  and  there 
should,  therefore,  be  some  restriction  and 
limitation  on  actions  of  the  kind.  That 
is  only  one  illustration.  But  another 
illustration  may  be  given.  Take  the  case 
of  the  large  force  of  police  in  the  city. 
Some  constable  might  be  guilty  of  small 
negligence  in  not  keeping  the  crowd  from 
behind  a  particular  barrier,  or  in  putting 
a  barrier  in  such  a  way  that  a  crush  fol- 
lows with  destruction  to  property.  It 
may  be  that  would  be  negligence  on  the 
part  of  an  agent  of  the  Crown,  but  it  is 
another  matter  to  say  that  the  Crown 
should  be  liable  for  all  the  damage.  J 
give  these  illustrations  in  order  to 
show  that,  although  it  may  be  a  proper 
thing  to  give  the  right  of  action  against 
the  Crown,  still  there  underlies  all  a  prin- 
ciple of  public  policy  which  makes  it 
necessary  to  safeguard  the  right  in  every 
instance.  We  cannot  safeguard  that  in 
this  Constitution.  In  giving  this  right, 
some  regard  must  be  had  to  all  the  cir- 
cumstances. 

Mr.  Symon.  —  And  specific  cases  or 
classes  of  cases.       \ 

Mr.  O'CONNOR.^-And  specific  cases  or 
classes  of  cases  must  be  considered.  That 
may  be  done  by  the  Federal  Parliament. 
My  proposal  gives  power  to  the  Federal 
Parliament  to  legislate  on  matters  of  this 
kind.  The  next  question  is  as  to  whether 
[Mr.  O'Connor. 


it  is  necessary  to  give  this  power  to  the 
Federal  Parliament.  It  has  been  inter- 
jected by  Mr.  Isaacs  that  in  his  opinion  it 
is  not  necessary.  This  matter  has  been 
the  subject  of  a  great  deal  of  consideration 
by  the  members  of  the  Drafting  Com- 
mittee, including  Mr.  Barton,  and  the 
conclusion  I  have  come  to  entirely  corrobo- 
rates what  Mr.  Barton  has  stated  on  the 
matter. 

Mr.  Higgins — May  I  ask  you  one  ques- 
tion 1  Is  it  your  idea  the  remedy  should 
remain  against  the  officer  if  you  get  a 
remedy  against  the  Crown  ? 

Mr.  O'CONNOR.— I  was  not  dealing 
with  detail  of  that  kind.  I  only  proposed 
to  furnish  another  illustration  of  how  the 
question  ought  to  be  dealt  with  in  Parlia- 
ment, where  all  the  qualifications  and 
conditions  might  be  considered. 

Mr.  Higgins. —I  understood  you  were  a 
party  to  the  amendment,  as  at  first  con- 
sidered. Was  it  your  idea  if  there  was  a 
wrong  done  by  an  officer,  acting  under  the 
impression  there  was  an  Act  of  the  Com- 
monwealth giving  him  power,  that  the 
remedy  should  be  taken  away  as  against 
the  officer,  and  only  remain  as  against  the 
Crown  1 

Mr.  O'CONNOR.— No.  In  that  case  I 
apply  the  principle  to  its  fullest  extent. 
If  two  persons  are  concerned  in  a  wrong, 
they  are  both  equally  liable.  In  the  case 
the  honorable  member  mentions,  the 
officer  would  be  liable  just  as  much  as 
the  Crown.  I  need  not,  however,  enter 
into  that  matter  now.  Although  my 
opinion  at  first  was  that  the  right 
should  be  given  in  this-  bare  way,  I 
have  been  impressed  by  the  argu- 
ments used  by  Mr.  Symon  and  others  in 
regard  to  the  immense  importance  of  the 
questions  that  are  involved  in  taking  away 
the  prerogative  right.  Coming  back  to 
the  question  as  to  whether  it  is  necessary 
to  give  this  power  to  the  Parliament,  I 
have  no  doubt  whatever  in  my  own  mind 
it  is  necessary.  The  powers  of  the  Par- 
liament are  limited  entirely  within  the 
four  corners  of  the  Constitution.     There 
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might  be  [towers  incidental  to  the  carry- 
ing out  of  the  powers  given  in  the  Consti- 
tion,  bnt  there  is  do  power  except  such  as 

are    necessarily    implied    from   the    powers 

already  given  in  so  many  words.  There 
is  no  power  here  to  take  away  that  por- 
tion of  the  prerogative  which  enables  the 

( lOVernment  to  resist  any  claim.  The  claim 
againsl  the  Government  is  not  a  matter  of 
procedure:  it  is  a  matter  of  right.  The 
D  a  subject  cannot  sue  the  Crown  is 
not  because  there  is  no  procedure,  but 
because  n<>  action  by  the  subject  will  lie. 
Unless  you  give  a  right  by  the  subject 
against  the  Crown,  the  prerogative  right 
of  the  Ciown  to  say  that  the  Crown  can 
do  no  wrong  is  still  continued.  Therefore, 
I  say  that  the  right  of  the  Crown  not  to 
be  sued  is  not  a  matter  of  procedure,  but 
one  of  prerogative  right.  You  cannot  take 
away  the  prerogative  right  except  by  ex- 
press  language,  and  that  must  be  admitted 
by  any  one  who  has  considered  the  sub- 
ject. No  right  of  the  Crown  can  be 
taken  away  except  by  express  language. 
1  say  there  is  no  language  here  which  will 
bear,  even  with  the  most  strained  'con- 
struction, the  interpretation  of  taking 
away  this  prerogative  right  of  the  Crown. 

I  have  heard  some  reference  made  to  the 
last  sub-section  of  clause  52,  but  that  does 
not  touch  the  matter.  It  only  gives  the 
right  to  exercise  all  powers  which  may  be 
necessary  for  carrying  into  eft'ect  the 
] towers  which  have  already  been  given. 
That  might  give  a  right  regarding  pro- 
cedure if  there  was  power  to  take  away 
the  prerogative  right  of  the  Crown,  but 
it  does  not  go  beyond  that.  Is  there  any 
such  power  given  under  the  Judiciary  I 
The  power  under  the  Judiciary  is  simply 
a  power  to  entertain  a  question  when 
brought  before  it,  but  the  right  to  enter- 
tain a  claim  against  the  Crown  when 
brought  before  it  does  not  give  a  right 
of  action  against  the  Crown.  Inasmuch 
as  it  does  not  appear  anywhere,  either 
expressly  or  impliedly,  that  this  right  of 
the  Crown  to  defeat  the  claim  of  a  subject 
is  taken  away,  and  as  we  all  want  to  give 


power  to  the  Federal  Parliament  to  take 
away  that  right  under  such  limitations 
as  may  be  thought  necessary,  I  think 
that  power  ought  to  be  inserted  in  the 
Constitution.  What  objection  can  there 
be  to  inserting  it  in  the  Constitution?  I 
think  I  gathered  from  what  my  honorable 
and  learned  friend  (Mr.  Symon)  said,  that 
he  saw  no  objection  to  doing  so,  and  I 
myself  cannot  understand  what  objection 
there  can  be. 

Mr.  Isaacs. — Are  you  speaking  of  the 
clause  as  printed — 73a? 

Mr.  O'CONNOR. -No;  I  do  not  think 
the  honorable  member  was  here  when  I 
began  my  remarks.  What  I  said 
that  I  can  quite  see  there  may  be  a  good 
many  objections  to  give  the  right  in  the 
Constitution  in  that  bare  way,  and  there- 
fore  I  propose  to  ask  Mr.  Glynn  to  sub- 
stitute for  his  clause  the  following  : — 

The  Parliament  may  make  laws  conferring 
rights  to  proceed  against  the  Commonwealth  or 
a  state  in  respect  of  matters  within  the  limits  of 
the  judicial  power. 

Mr.  Kingston. — Ought  not  that  to  be 
put  in  clause  52  instead  of  clause  54? 

Mr.  O'CONNOR.— That  is  a  matter  of 
drafting.  I  have  no  particular  objection 
to  its  being  put  in  clause  52  ;  but  we  may 
as  well  settle  the  principle  now.  This 
puts  it  beyond  all  question  that  the  Par- 
liament has  a  right  to  legislate  in  regard 
to  these  matters.  I  do  not  think  any  one 
denies  that  the  Parliament  should  have 
that  right,  and  the  sole  question  is 
whether  the  right  is  given  here  in  the 
Constitution  already.  I  say  it  is  not 
given.  I  am  not  aware  of  any  portion  of 
the  1  >  i  1 1  from  which  it  can  be  inferred  that 
it  is  given,  and  giving  the  right  in  this 
way  enables  the  Parliament  to  take  all 
thai  the  prerogative  right  is  pro- 
tected, so  far  as  it  is  necessary  to  pro- 
tect it  consistently  with  justice  to  the 
subject. 

Mr.  Phaser.  Why  bring  in  a  state  as 
well  as  the  Commonwealth  I 

Mr.  C( '( >NNOR.~  I  am  glad  the  honor- 
able member  reminded  me   of  that   point. 
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It  is  done  for  this  reason  :  You  will  ob- 
serve that  the  power  here  to  make  laws 
giving  a  right  to  proceed  against  the 
Crown  or  a  state  is  confined  only  to  those 
subjects  wdiich  are  within  the  limits  of  the 
judicial  power.  Now,  under  clause  73, 
the  judicial  power  extends  to  certain 
matters : — 

(1)  Arising  under  this  Constitution  or  involv- 
ing its  interpretation. 

Of  course  those  are  matters  of  law. 

(2)  Arising  under  any  laws  made  by  the  Par- 
liament :  (3)  Arising  under  any  treaty  :  (4) 
Of  admiralty  and  maritime  jurisdiction  :  (5) 
Affecting  public  Ministers,  consuls,  or  other 
representatives  of  other  countries  :  (6)  In 
which  the  Commonwealth,  or  a  person  suing  or 
being  sued  on  behalf  of  the  Commonwealth,  is  a 
party. 

Mr.  Isaacs. — That  is  utterly  unlimited. 

Mr.  O'CONNOR.— Yes,  that  is  un- 
limited. 

Mr.  Isaacs. — And  you  give  this  power 
conferring  rights  ? 

Mr.  O'CONNOR.— I  beg  the  honorable 
member's  pardon.  That  sub  section  can- 
not touch  the  question  or  limit  the  rights 
in  any  way ;  it  is  a  mere  matter  of 
procedure. 

(7)  In  which  a  writ  of  mandamus  or  pro- 
hibition is  sought  against  an  officer  of  the  Com- 
monwealth :    (8)  Between  states. 

In  answer  to  Mr.  Fraser's  question,  I 
would  point  out  that  power  is  given  here 
for  proceedings  by  one  state  against  an- 
other. Now,  at  the  present  time,  an 
individual  could  not  proceed  against  a 
state  for  a  wrong ;  an  individual  could 
not  sue  a  state. 

Mr.  Fraskr. — But  could  not  a  state 
Parliament  grant  that  permission  to  sue 
which  you  now  seek  to  put  in  the  Com- 
monwealth Bill? 

Mr.  O'CONNOR,— The  state  might 
grant  the  permission. 

Mr.  Fraser. — Then  why  interfere  1 
Mr.  O'CONNOR.  —  For  this  reason  : 
These  subjects  of  jurisdiction  are  subjects 
which  arise  under  this  Constitution,  and 
in  giving  this  jurisdiction  regarding  sub- 
jects arising  under  the  Constitution  you 
[Mr.  O'Connor. 


must  also  provide  for  your  remedies.  It 
is  an  idle  thing  to  say  that  there  shall  be 
certain  jurisdiction  to  deal  with  disputes 
arising  under  the  Constitution  if  a  state 
cannot  sue  another  state.  If  you  say 
here  that  one  state  may  sue  another  state, 
or  that  an  individual  may  sue  a  state,  in 
the  courts  of  the  Commonwealth,  you 
must  make  some  provision  by  which  the 
right  to  sue  is  given  to  the  state  and 
against  the  state.  Inasmuch  as  you  deal 
wTith  questions  here  which  involve  the 
settling  of  questions  between  state  and 
state,  or  between  the  individual  and  the 
state,  before  the  Commonwealth  courts, 
you  must  give  the  right  of  action  also, 
without  which  this  right  to  sue  is  of  no 
value  whatever. 

Mr.  Isaacs. — You  want  to  grant  a  sub- 
stantive right  which  would  not  otherwise 
exist. 

Mr.  O'CONNOR —No.  I  will  give  the 
honorable  member  an  illustration.  Sup- 
pose, for  instance,  some  work,  say  of  irri- 
gation, is  erected  by  a  state  in  one 
of  our  rivers  that  injures  some  citi- 
zen of  the  Commonwealth,  and  he  wants 
to  bring  an  action  against  the  state; 
we  will  say  he  is  a  citizen  of  another 
state,  and,  therefore,  he  must  bring  the 
action  in  the  Federal  Court.  As  the  law 
is  at  present,  he  cannot  bring  an  action 
against  a  state  in  the  Federal  Court, 
because  the  state  would  say — "It  is  all 
very  well  to  put  in  the  procedure  of  the 
Constitution  that  it  deals  with  questions 
between  states,  or  between  individuals 
and  states ;  but  there  is  no  right  of 
action  against  the  state,  and  ycu  cannot 
confer  a  new  right  of  action  against  the 
state  by  putting  it  in  a  matter  of 
procedure."  Therefore,  it  is  necessary 
that  you  should  give  the  right  of  action 
against  a  state  in  order  that  it  may  be 
efficacious  ;  that  is  to*  say,  in  the  case 
which  I  have  put,  although  you  say  that 
disputes  between  states  and  disputes  be- 
tween citizens  of  one  state  and  citizens  of 
another  state,  or  between  a  citizen  of  one 
state  and   another  state,  may  be  decided 
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before  the  Federal  Court,  the  state 
which  is  sued,  it'  its  procedure  do 
not  allow  it  to  be  sued,  may  say 
— "That  is  all  very  well:  as  a  matter 
of  procedure,  this  right  is  given  to  you  ; 
but,  inasmuch  as  the  Crown  can  do  no 
wrong  in  this  particular  state  there  is  no 
power  to  bring  the  Crown  into  court  in 
this  state,  and  therefore  there  is  no  cause 
of  action."  Therefore  it  is  that,  in  order 
to  give  completeness  to  the  rights  which 
the  procedure  evidently  intended  to  confer, 
you  must  give  the  right  to  sue  a  state  in 
the  same  way  as  you  give  the  right  to  an 
individual  to  sue  the  Commonwealth. 

Mr.  II Kit ;i\s.  —  I  thought  you  were 
speaking  of  actions  by  an  individual 
against  a  state — not  between  states. 

Mr.  O'CONNOR.— So  I  was,  but  the 
honorable  member  will  see  that  this 
clause  is  incomplete  at  present.  It  will 
be  necessary  to  complete  the  clause  by 
putting  in  the  power  which  is  given  in 
America,  and  which  necessarily  exists 
here,  that  not  only  may  actions  between 
states  be  brought,  but  actions  between 
a  citizen  of  one  state  and  a  citizen  of 
another  state,  or  between  a  citizen  of  one 
state  and  another  state.  That  is  an 
omission  which  must  be  remedied. 

Mr.  Higgins. — It  was  left  out  advisedly 
by  'air  committee. 

Mr.  O'CONNOR.— That  can  be  con- 
sidered later,  but  in  order  to  complete  the 
circle  of  remedies  with  which  we  are  deal- 
ing, and  give  vitality  to  some  very  impor- 
tant rights  which  have  no  doubt  been  given 
under  our  decisions  here  regarding  sub- 
jects of  legislation,  something  of  this  kind 
must  be  done.  I  would  suggest  to  the 
committee  that  it  is  necessary  we  should 
give  a  right  to  proceed  against  a  state  as 
well  as  against  the  Commonwealth.  After 
all,  it  is  merely  a  permissive  power.  All 
these  questions  will  be  discussed  by  the 
Federal  Parliament,  with  the  opportunities 
and  knowledge  necessary  to  do  justice  to  • 
the  Crown  and  to  the  public. 

Mr.  Symox.— Would  you  preface  your 
amendment  by  saying  "Without  limiting 


the   power  of  the    Parliament    under  the 
Constitution"?     The  object  of  that  would 

be  to  prevent  it  operating  as  a  limitation. 
Mr.  O'CONNOR— I  do  not  see  how  it 
could  operate  as  a  limitation.  It  dials 
with  a  specific  question,  and  it  seems  to 
me  to  cover  the  whole  ground. 

Mr.  ISAACS  (Victoria).— This  is  a  mat- 
ter of  extreme  importance.  I  am  not  at 
all  satisfied  that  we  should  be  right  in 
inserting  this  clause  or  anything  like  it. 
No  doubt  the  views  presented  by  Mr. 
O'Connor  are  worthy  of  our  most  careful 
consideration,  but  in  the  limited  time 
afforded  to  us,  I  am  not  able  to  say  that 
we  should  not  be  doing  wrong  by  agreeing 
to  such  a  clause.  If  we  assume  that  it  is 
necessary,  we  must  also  assume  that  it  is 
necessary  in  relation  to  many  other  sub- 
jects in  the  Bill.  What  are  we  doing? 
We  are  proposing  to  put  in  a  clause  which 
will  supplement  sub-section  (37)  of  clause 
52.  That  sub-section  is  in  the  widest 
possible  terms. 

Mr.  O'Connor. — It  is  not  proposed  as  a 
supplement  to  that. 

Mr.  ISAACS.— What  I  say  is,  that  it  is 
intended  in  effect  as  a  supplement  to  that 
and  to  all  other  powers  given  to  Parlia- 
ment in  the  Bill. 

Mr.  O'Connor. — It  is  an  express  power, 

Mr.    ISAACS. — Yes,    and    that   means 

that   it  is  considered  that  the  expressed 

and  implied  powers  already  given  are  not 

sufficient. 

.Mr.  O'Connor. — Yes. 
Mr.  ISAACS.— The  Parliament  has 
by  clause  52  full  power  and  authority 
to  make  laws  for  the  peace,  order,  and 
good  government  of  the  Commonwealth 
with  respect  to  a  large  number  of  matters 
that  are  set  out.  This  is  a  power 
that  is  without  limitation.  The  Par- 
liament may  legislate,  for  example, 
witli  respect  to  the  Federal  Judicature 
and  actions  that  may  be  brought,  as  well 
as  on  all  the  substantive  matters  mentioned 
in  clause  52,  and  any  Act  passed  is  to  bind 
the  Crown.  And  yet  we  are  told  that  the 
Parliament  [cannot    legislate   upon    these 
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matters  in  one  particular  direction.  It  is 
said  that  it  cannot,  when  passing  an  Act 
upon  any  of  these  subjects,  say  that  if  any 
wrong  is  done,  the  state  or  the  Common- 
wealth shall  be  liable,  out  of  the  public 
purse.  Why  cannot  it  make  such  a  law  ? 
Why  cannot  it  say  that  an  individual 
should  have  redress  out  of  the  Common- 
wealth or  the  state  purse  if  the  sub- 
ject on  which  it  is  legislating  is  one- 
of  the  various  subjects  committed  to  its 
care  ?  We  are  told  that  it  is  a  matter  of 
prerogative.  Perhaps  it  is,  but  that  does 
not  except  it  from  the  powers  of  the  Par- 
liament. It  is  the  Queen  and  the  two 
Eouses  that  are  legislating,  and  when  the 
Imperial  Parliament  passes  this  Constitu- 
tion it  will  say — "You  may  affect  the  pre- 
rogative so  long  as  when  doing  so  you  are 
within  the  limits  of  the  powers  conferred." 
In  the  Canadian  Act  there  are  no  such 
words.  As  to  a  number  of  subjects,  we 
are  in  exactly  the  same  position  as  the  Con- 
gress of  the  United  States.  The  Federal 
Parliament  is  supreme  within  these  limits. 

Mr.  O'Connor.— There  is  no  preroga- 
tive to  reckon  with  in  the  United  States. 

Mr.  ISAACS. — No ;  but  the  principle  is 
the  same,  and  if  there  were  a  prerogative 
it  would  be  within  the  powers.  In  Canada 
they  have  taken  awTay  the  right  of  appeal 
to  the  Privy  Council  in  certain  instances, 
and  that  affects  the  prerogative.  There 
can  be  no  distinction  drawn  between  the 
two  cases,  so  far  as  this  particular  point 
is  concerned.  Now,  let  us  consider  how 
far  it  is  necessary.  Does  the  honorable 
member  mean  to  .  tell  me  that  it  is  a 
matter  of  substantive  right  to  say  that 
you  shall  have  an  actioD  for  a  wrong — a 
tort,  as  it  is  called?  You  have  to  assume 
first  of  all  that  there  has  been  a  substan- 
tive right  that  has  been  violated  before 
you  get  the  tort,  and  you  are  now 
urging  that  power  should  be  given  to 
the  Parliament  to  allow  the  remedy  for 
a  wrong  to  extend  where  it  has  not 
extended  before.  It  is  not  creating  rights 
except  in  the  sense  that  every  remedy  is  a 
right— a  right  of  action,  a  right  of  going 
[Mr.  Isaacs. 


to  one  court,  a  right  of  appeal.  You  may 
talk  of  them  all  as  rights,  but  they  are 
only  rights  in  a  limited  sense,  and  they 
are  quite  different  from  the  substantive 
right  which  has  been  violated  and  which 
is  the  cause  of  complaint. 
"  Mr.  Symon. — It  is  a  right  to  proceed. 
Mr.  ISAACS.— Yes  ;  and  that,  after  all, 
is  a  question  of  remedy.  I  have  misunder- 
stood the  Constitution  altogether,  and  we 
shall  have  to  recast  it,  if  we  are  to  be 
told  that  there  is  any  direction  in  which 
the  Federal  Parliament  cannot  legis- 
late within  the  limits  of  the  powers 
committed  to  them.  This  proposal  would 
possibly  operate  as  an  absolute  limitation. 
Take  a  matter  like  that  of  immigration 
and  emigration.  Is  it  to  be  said  that 
the  Federal  Parliament  must  not  affect 
the  prerogative  of  the  Crown  by  saying 
whether  foreigners  shall  be  admitted  or 
not?  There  are  a  number  of  prerogatives 
that  are  put  within  the  reach  of  the 
Federal  Parliament,  and  if  it  is  necessary 
to  insert  this  clause  in  one  case  it  must 
be  equally  necessary  in  others.  I  am 
sure  that  it  would  be  a  cause  of  very 
great  trouble.  My  objection  to  new  clause 
73a  as  printed  is  as  I  have  stated,  but  my 
objection  to  the  words  used  by  Mr.  O'Connor 
goes  much  further.  I  will  point  out  why. 
My  honorable  and  learned  friend  (Mr. 
O'Connor)  proposes  that  the  Parliament 
shall  make  laws  conferring  upon  the  in- 
dividual the  right  to  proceed  against  the 
Commonwealth  or  against  a  state.  But  I 
am  afraid  that  that  will  take  us  very 
much  further  than  any  of  us  anticipate. 
Suppose  that  the  state  of  New  South 
Wales  were  using  the  water  of  the  Dar- 
ling in  a  way  to  which  the  state  of  South 
Australia  objected.  Would  not  this  pro- 
vision allow  the  Federal  Court  to  say  that 
New  South  Wales  must  be  stopped  1  We 
come  back  to  the  old  question  as  to  the 
meaning  of  the  word  "  matters."  At 
j  first  it  was  sought  to  pass  over  that 
word  lightly,  but  the  rig*ht  honorable 
merrY-p-  (Mr.  Reid)  afterwards  found  that 
there  was  a  good  deal  in   the  point  raised 
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by  me  in  connexion  with  it.  If  the  judicial 
power  is  to  extend  to  all  matters  between 
states,  the  clause  now  submitted  would 
enable  the  Federal  Parliament  to  say  that 

just  as  an  individual  riparian  owner  below 
stream  may  sue  an  individual  riparian 
owner  above  stream  for  depriving  him 
Of  a  certain  amount  of  water,  so  a  riparian 
state  below  stream  might  sue  a  riparian 
above  stream. 

Mr.  Higgins. — Does  not  this  provision 
simply  confer  the  right  to  proceed? 

Mr.  ISAACS. — I  think  it  goes  much 
further. 

Mr.  (Jlynx. — We  want  to  obtain  for  the 
states  the  right  of  action  which  the  hon- 
orable and  learned  member  seems  to  fear. 

Mr.  Dousox. — The  proposal  gives  no 
right  further  than  the  right  to  proceed. 

Mr.  ISAACS.— The  right  to  proceed 
includes  everything. 

Mr.  DouOxLas. — What  does  the  honor- 
able and  learned  member  object  to  !l 

Mr.  ISAACS.— I  think  that  the  pro- 
posal goes  very  much  further  than  any  of 
us  wish. 

Mr.  Douglas. — Does  it  give  any  more 
power  to  an  individual  in  respect  to  this 
right  to  proceed  against  a  state  than  he 
has  now  % 

Mr.  ISAACS. — It  gives  rights  which  do 
not  exist  now.  All  I  think  we  should  do 
in  regard  to  this  matter  is  to  see  that 
sufficient  machinery  is  put  into  the 
Bill  to  carry  out  the  substantive  portions 
to  which  we  have  agreed.  We  have  agreed 
by  passing  clause  52  that  certain  matters, 
and  certain  matters  only,  shall  be  referred 
to  the  Federal  Parliament.  With  regard 
to  these  matters  there  is  no  limitation 
of  the  power  of  the  Federal  Parlia- 
ment, and  to  make  this  perfectly  certain 
we  have  put  in  a  provision  which  gives 
the  Federal  Parliament  the  power  to  do 
anything  necessary  for  the  due  exercise 
of  this  power.  In  the  United  States  Con- 
stitution they  use  the  word  "proper" 
where  we  use  the  word  "necessary,"  and 
it  has  been  held  there  that  this  provision 
is   unlimited   in  its  operation.      It  is  not 


i-d  as  an  ordinary  dec!  confei 
power  on  an  agent,  but  is  regarded  ai 
intimation  to  the  Federal    Parliament  to 

cise  its  own  discretion  as  to  what  is 
a rv  or  incidental  to  the  attainment 
of  the  objects  it  has  in  view.  I  do  not  want 
to  allow  the  Federal  Parliament  to  be 
able  to  legislate  upon  other  matters, 
but  so  far  as  these  matters  are  con- 
cerned, its  control  should  be  practically 
unfettered.  To  put  in  a  clause  such  as 
is  now  suggested  would,  in  my  opinion, 
very  seriously  limit  this  power.  Why 
should  we  do  this,  simply  when  it  may 
lead  us  in  a  direction  that  we  are  not 
sure  of?  I  think  we  should  be  doing 
wrong  to  put  in  this  provision.  But  after 
the  strong  expression  of  opinion  we  have 
had  from  the  honorable  and  learned  mem- 
ber (Mr.  O'Connor),  I  do  not  hesitate  to 
say  that  I  may  be  in  error  in  the  view  I 
take.  I  have  not  had  sufficient  time  to 
thoroughly  consider  this  matter.  My 
honorable  and  learned  friend  has  no 
doubt  had  more  time  to  consider  it  than 
I  have.  I  am  merely  expressing  the 
thoughts  that  occur  to  me  at  the  moment, 
but  no  doubt  he  feels  more  confident 
of  his  position,  because  he  has  given  the 
matter  the  conscientious  thought  and 
attention  which  he  gives  to  every  subject 
with  which  he  deals.  Nevertheless,  the 
provision  seems  to  me  to  bear  the  con- 
struction which  I  have  put  upon  it,  and  I 
think  that  it  will  not  act  so  beneficially  as 
the  honorable  member  (Sir  John  Downer) 
wished  us  to  believe  it  would  act.  II; 
that  power  was  given  in  the  Constitution 
to  take  over  the  railways,  [f  any  wrong 
was  done  by  a  state  in  regard  to  the  rail- 
ways, why  should  we  not  give  the  right  to 
proceed  against  that  state?  If  we  look 
at  the  clause  of  the  Bill  relating  to  rail- 
ways, we  will  see  that  the  Commonwealth 
lias  no  power  to  take  over  the  railways 
without  the  consent  of  the  states  con- 
cerned, and  then  only  upon  such  terms  as 
may  be  agreed  upon  between  any  state 
and  the  Commonwealth.  The  judicial 
power,    as   we   have   created  it,  is  merely 
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intended  to  give  the  Federal  Court  the 
right  to  adjudicate  in  certain  classes  of 
matters.  These  classes  of  matters  are 
distinctly  set  out  in  clause  73,  which  tells 
us  what  matters  the  judicial  power  of  the 
Federal  Court  shall  extend  to.  These 
•classes  of  matters  being  set  out,  there  is  a 
presupposition  of  rights,  whether  of  tort  or 
of  contract.  The  Federal  Legislature  under 
the  Constitution  has  the  fullest  power 
to  legislate  in  regard  to  these  matters, 
the  fullest  power  to  legislate  substantively, 
and,  therefore,  also  the  power  to  legislate 
with  regard  to  procedure.  It  seems  to 
me  that  the  measure  is  complete  as  it 
stands,  and  that  we  should  be  introducing 
an  element  of  great  doubt  and  danger  by 
putting  in  this  provision.  I  offer  these 
remarks  for  consideration,  because  I  think 
that  the  matter  is  one  which  concerns  us 
all,  more  especially  when  we  recollect  that 
the  judicial  power  extending  between  the 
states  is  not  confined  to  matters  con- 
fided to  the  Federal  Parliament,  but 
that  there  may  be  rights  outside  those 
matters.  The  states  may  have  con- 
troversies outside  the  legislation  of  the 
Federal  Parliament.  When  we  say  that 
the  Federal  Legislature  should  have  power 
to  legislate  so  as  to  confer  rights  to  pro- 
ceed, we  may  be  getting  outside  the  limits 
of  the  Constitution. 

Mr.  Dobson. — If  all  these  amendments 
are  shut  out,  and  the  Federal  Parliament 
passed  a  Crown  Redress  Act,  would  the 
Queen  have  to  consent  to  it  ? 

Mr.  ISAACS. — No,  not  in  person,  be- 
cause the  Constitution  says  that  the  Queen 
shall  have  her  representative  here — the 
Governor-General. 

Mr.  Dobson. — But  a  measure  derogating 
from  the  Queen's  prerogative  would,  to  some 
extent,  be  an  alteration  of  the  Constitution. 

Mr.  ISAACS. — I  cannot  see  that  it 
would  be  an  alteration  of  the  Constitution 
any  more  than  a  similar  measure  passed 
by  one  of  the  colonies  now  would  be  an 
alteration  of  its  Constitution.  Constitu- 
tions have  been  given  to  each  of  the 
colonies.  They  give  the  local  Parliaments 
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no  express  power  to  derogate  from  that  pre- 
rogative, but  there  is  a  power  to  legislate 
— a  limited  power — and  within  that  limited 
power  they  can,  if  they  choose,  pass  legis- 
lation derogating  from  the  Queen's  pre- 
rogative. For  these  reasons,  I  think  that 
we  should  not  adopt  the  proposal. 

Mr.  GLYNN  (South  Australia).— I  think 
that  the  best  answer  to  the  speech  of  the 
honorable  and  learned  member  (Mr.  Isaacs) 
is  the  fact  that  in  Canada,  in  1875,  they 
attempted  a  limitation  of  the  prerogative, 
in  general  words,  to  take  away  the  right  of 
appeal  to  the  Privy  Council ;  but  that 
enactment  was  held  to  be  bad,  and  an  Act, 
51  and  52  Vict.,  had  to  be  passed. 

Mr.  Isaacs. — It  was  not  held  to  be  bad 
because  there  was  no  power  in  the  Par- 
liament, but  because  Parliament  had  not 
expressed  its  wishes. 

Mr.  GLYNN. — In  a  case  in  Canada, 
which  occurred  not  very  long  ago,  an 
action  was  brought  against  the  Railways 
Commissioners  there  to  obtain  compen- 
sation for  serious  injury  which  was  the 
result  of  a  railway  accident.  But  this 
absurd  principle  which  fences  in  the  pre- 
rogative, and  which  might  have  been  all 
very  well  150  years  ago,  stood  in  bar  to 
prevent  the  plantiff  from  getting  damages. 

Mr.  Isaacs. — That  does  not  affect  the 
question. 

Mr.  GLYNN.— It  affects  the  policy  of 
ray  proposal.  My  honorable  and  learned 
friend  has  pointed  out  that  if  we  pass  the 
clause  as  suggested  by  me,  or  the  provi- 
sion suggested  by  the  honorable  and 
learned  member  (Mr.  O'Connor),  we  shall 
be  giving  certain  rights  of  states  against 
states  under  clause  73.  That  is  what  I  want 
to  do.  I  do  not  want  federation  to  be  merely 
a  barren  name  so  far  as  the  colony  of  South 
Australia  is  concerned .  As  has  been  pointed 
out  by  the  honorable  and  learned  member 
(Mr.  O'Connor),  we  are  at  the  present  time, 
as  the  Bill  stands,  only  regulating  proce- 
dure. The  honorable  and  learned  member 
(Mr.  Isaacs)  says  that  a  question  might 
arise  in  regard  to  the  interference  by 
New  South  Wales  with  South  Australian 


Commonwealth  of  [1  MaROH,  18 


. 


interests  in  the  Darling.  Under  the  Hill  as 
it  stands  South  Australia  cango  tc-50  courts, 
and  get  no  redress ;  but  if  my  proposal  is 
carried,  it  will  be  able  to  go  into  a  federal 
court  of  justice  and  proceed  against  the 
Offending  state,  just  as  one  individual  ripa- 
rian owner  can  proceed  against  another. 

Mr.  Isaacs.  —I  do  not  think  the  New 
South  Wales  representatives  wish  that. 

Mr.  GLYNN.— They  have  plenty  of 
wisdom  in  their  heads,  and  they  ought  to 
see  the  effect  of  a  particular  amendment, 
but  we  are  shifting  about  so  much  that 
it  is  almost  impossible  to  understand 
when  an  honorable  member  knows  what 
he  is  doing.  I  know  perfectly  well 
what  I  want  to  accomplish.  I  want  to 
give  all  the  provisions  of  clause  73  com- 
plete efficacy.  I  want  to  say  whether 
you  wish  the  Federal  Judiciary  to  inter- 
fere between  states.  The  Crown  immu- 
nity applicable  100  years  ago  should  not 
interfere  with  those  rights.  An  honorable 
member  says  it  can  be  done  without 
amendment,  but  I  very  much  question 
that.  The  eleventh  amendment  of  the 
American  Constitution  was  another  side  of 
this  business.  It  was  to  take  away  a  right 
granted  by  the  Constitution,  or  impliedly 
granted  by  the  Constitution,  for  a  subject 
outside  the  state  to  sue  the  state.  It  was 
held  that  the  state  as  well  as  the  Common- 
weal th  was  sovereign,  and  there  was  an 
interference  with  the  theory  of  the  peti- 
tion of  right  not  by  an  Act  of  Congress, 
but  by  an  amendment  of  the  Constitution. 

Mr.  Isaacs. — Does  the  honorable  mem- 
ber refer  to  the  case  of  Chisholm  v.  Georgia, 
when  the  Supreme  Court  decided  that  a 
state  could  be  sued  under  the  Constitu- 
tion \  It  required  the  eleventh  amend- 
ment to  reverse  that. 

Mr.  GLYNN. — A  man  would  have  to 
live  to  the  age  of  Methuselah  to  cultivate 
a  memory  equal  to  remembering  all  the 
cases  which  the  honorable  member  is 
always  referring  to.  Burgess,  in  refer- 
ring to  this  anachronism  of  policy,  says — 

The  Supreme  Court  has  itself  evidently  felt 
the  error  of  the  limitation,   and  lias  rendered 


it  nugatory  wherever  it  has  been  possible,  to 
place  the  individual  in  fche  position  of  de- 
fendant instead  of  plaintiff  in  a  suit  in  which 
the  other  party  is  a  Commonwealth,  and  when- 
ever it  has  been  possible  to  make  an  oil, 

the  Commonwealth  in  his  personal  character 
defendant  in  place  of  the  Commonwealth  itself. 

There  is  a  declaration  by  one  of  the  first 
constitutional  writers  in  America  as  to  the 
advisability  of  removing  these  provisions 
from  the  Constitution.  It  was  stated  by 
Mr.  Symon  that  this  is  a  matter  of  pro- 
cedure and  ought  not  to  be  included  in 
the  Constitution.  That  does  away  with 
his  pet  idea  of  denying  the  right  of 
appeal  to  the  Privy  Council  in  this  Con- 
stitution. Why  not  leave  that  also  to  the 
Federal  Parliament?  One  objection  to 
relegating  questions  of  this  kind  to 
the  Parliament  instead  of  settling  them 
in  the  Constitution  is  the  fact  that  in  the 
Federal  Parliament  many  of  these  vexed 
questions  which  have  been  discussed  in 
this  committee  will  turn  up  again.  We 
shall  hear  objections  in  the  Parliament 
that  if  you  confer  this  right  of  a  state  to 
sue  another  state  you  will  be  giving  a 
right  of  action  with  regard  to  the  riparian 
rights  of,  say,  Victoria  as  against  New 
South  Wales.  Even  the  very  matter  which 
we  have  fought  out  for  weeks  will  be 
brought  into  the  Federal  Parliament  and 
rediscussed  with,  perhaps,  for  some  of  the 
states,  an  absolute  denial  of  rights.  So 
far  as  the  policy  of  the  immunity  of  the 
Crown  is  concerned,  it  is  monstrous 
that  although  £10,000  worth  of  damage 
was  done  to  a  subject  in  England  by 
the  Commissioner  of  Woods  and  Forests, 
the  subject  was  absolutely  debarred  from 
exercising  his  right  on  this  plea  of  the 
immunity  of  the  Crown.  Are  we  going 
to  perpetuate  such  a  stupid  provision? 
The  Crown  is  supposed  to  be  the  conser- 
vator of  justice  to  the  people,  and  is  it  to 
be  allowed  to  stand  in  the  way  of  justice? 
It  is  better  to  settle  this  question  by  the 
Convention  itself  now  than  to  pass  it  on  to 
the  Federal  Parliament.  As  a  matter  of 
policy,  the  sweeping  away  of  these  im- 
munities of  the  Crown  which  place  it  in 
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an  anomalous  position  in  regard  to  the 
subject  is  quite  justifiable. 

Mr.  Fraser. — Why  should  we  settle 
what  the  Federal  Parliament  can  equally- 
well  settle  ? 

Mr.  GLYNN, — Supposing  a  Bill  were 
introduced  into  Parliament  the  objection 
of  Mr.  Isaacs  that  you  would  be  giving  a 
recognition  of  the  right  of  one  state  to 
sue  another  state  on  the  rivers  question 
would  be  urged,  and  you  would  then 
have  the  whole  rivers  question  introduced 
into  the  Parliament.  We  ought  not  to 
be  talking  here  for  weeks  on  a  subject, 
and  then  by  rejection  of  a  motion  of  this 
sort  in  the  Convention  prevent  the  carry- 
ing out  of  a  policy  which,  in  other 
respects,  we  are  supposed  to  have  formu- 
lated. It  is  generally  conceded  that  some 
amendment  such  as  this  is  necessary, 
whether  it  be  done  in  the  Convention  or  by 
the  Federal  Parliament.  If  Mr.  O'Connor 
thinks  that  it  should  be  relegated  to  the 
Federal  Parliament,  and  if  my  motion  is 
carried,  that  can  be  done  afterwards,  but 
I  will  risk  a  division  on  this  point.  Con- 
sequently, I  ask  the  committee  to  sup- 
port me  in  voting  for  this  clause,  which 
has  been  drafted  by  Mr.  Barton. 

Mr.  BARTON  (New  South  Wales).— I 
wish  to  say  a  few  words  on  this  subject. 
At  the  outset  I  would  say  that  I  am  not 
very  particular  whether  this  matter  is 
dealt  with  by  such  a  clause  as  drafted  by 
the  Drafting  Committee  or  whether  it  is 
dealt  with  by  a  clause  giving  the  Parlia- 
ment power  to  deal  with  the  subject.  I 
can  without  much  difficulty  meet  my  hon- 
orable friend  (Mr.  Symon),  but  I  do  hold  a 
strong  opinion  that  it  would  be  necessary 
to  provide  for  this  matter  in  the  Con- 
stitution in  the  manner  we  have  provided 
for  it  in  this  draft  or  else  to  take  the  power 
for  Parliament  to  make  laws  upon  the 
subject.  The  question  has  been  asked 
whether  the  Parliament  cannot  make  laws 
affecting  the  prerogative.  The  answer  is 
—"Yes"  and  "No."  The  Parliament  can 
make  laws  affecting  the  prerogative  in  re- 
spect of  any  matter  in  which  it  has  express 
[Mr.  Glynn. 


power  oHegislation  or  a  power  necessarily 
implied.  It  cannot  make  laws  affecting 
the  prerogative  in  matters  with  respect  to 
which  it  has  no  power  to  make  laws. 

Mr.  Fraser.— Can  it  not  get  authority  1 

Mr.  BARTON.— Not  unless  it  gets  the 
power  in  this  Act. 

Mr.  Fraser.— Cannot  the  local  Parlia- 
ments get  the  powTer  from  home  ? 

Mr.  BARTON.— They  do  not  require 
to  get  authority  from  home,  for  this  rea- 
son :  That  the  local  Constitutions  empower 
the  colonies  separately  to  make  laws  for 
the  peace,  order,  and  good  government  of 
the  community,  and  that  is  without  re- 
striction, except  such  small  restrictions  as 
are  imposed  by  the  Constitutions  them- 
selves, and,  of  course,  the  necessary  re- 
striction that  they  can  only  legislate  for 
their  own  territoiy.  The  position  with 
regard  to  this  Constitution  is  that  it  has 
no  legislative  power,  except  that  which  is 
actually  given  to  it  in  express  terms  or  which 
is  necessary  or  incidental  to  a  power  given. 
The  result  is  that  you  might  pass  a  clause 
giving  judicial  power  to  a  court,  but  you 
cannot  by  the  passage  of  that  provision 
make  the  conferring  of  a  right  of  action 
upon  a  subject  something  necessary  or 
incidental  to  the  exercise  of  that  power, 
because  jurisdiction  simply  means  power 
to  determine  cases  where  a  right  of  action 
exists.  It  certainly  does  not  mean  giving 
the  right  of  action  simply  where  juris- 
diction is  given.  That  is  the  starting 
point  of  difference  in  the  argument 
between  honorable  members  who  have 
spoken  and  myself.  Where  there  is  a 
jurisdiction  given,  that  is  simply  the  right 
to  try  cases  where  there  is  shown  a  right 
of  action.  That  jurisdiction  does  not 
confer  a  right  of  action  upon  anybody. 
Whether  it  is  by  the  operation  of  the 
maxim  that  the  king  can  do  no  wrong,  or 
by  any  other  cause,  that  a  person  has  no 
right  of  action,  he  cannot  have  that  right 
given  to  him  under  this  Constitution  un- 
less there  is  a  provision  in  the  Constitu- 
tion giving  him  that  right,  or  a  pro- 
vision enabling  Parliament  to  confer  that 
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right  upon  him.  That  is  really  the 
difficulty  of  the  position.  That  is  where  I 
seem  to  differ  from  Mr.  Symon  and  Mr. 
Isaacs.  This  proposition  is  really  made 
as  a  matter  of  safety.  It  will  be  a  very 
awkward  thing  if  it  is  discovered  years 
after  the  Constitution  is  framed,  instead 
of  being  discovered  now,  that  where  a  sub- 
ject lias  a  valid  right  of  action,  except  for 
the  maxim  that  a  king  can  do  no  wrong, 
he  is  precluded  by  the  operation  of 
that  maxim  under  this  Constitution.  I 
grant  that  in  respect  of  any  matter 
in  which  the  power  of  legislation  is  given, 
such  as  legislating  about  military  de- 
fence and  other  matters,  the  plenary  power 
of  legislation  gives  legislative  authority 
which  includes  more  than  the  right  of 
affecting  the  prerogative,  but  I  dispute 
that  any  right  to  atfect  the  prerogative  is 
given,  so  as  to  confer  a  new  right  of  action 
upon  the  subject  under  a  limited  Constitu- 
tion of  this  character,  unless  there  is  an 
express  grant  of  the  right  or  the  neces- 
sary implication. 

Mr.  Isaacs. — Do  you  mean  in  respect  of 
matters  outside  1 

Mr.    BARTON.— Outside    the    powers 
granted. 

Mr.  Isaacs. — What  right  have  we  to 
interfere  in  those  matters? 

Mr.  BARTON.— We  have  no  right,  so 
that  the  point  is  narrowed  down  to  this : 
The  question  is  whether  any  words  in  this 
Bill  can  be  read  to  confer  by  themselves 
the  right  upon  a  subject  to  bring  an  action 
in  the  face  of  the  maxim  I  have  referred 
to,  or  whether  apart  from  that  there  is  any 
power  conferred  by  the  wrords  of  this  Con- 
stitution— and  by  the  words  I  mean  the 
expression  or  necessary  meaning  of  them — 
upon  the  legislative  authority  of  the 
Commonwealth  to  confer  these  rights. 
Now,  I  have  studied  this  matter  consider- 
ably. The  Drafting  Committee  have  be- 
siowed  considerable  attention  upon  it,  and 
we  are  unable  to  see  in  any  way  that  there 
is  either  a  power  given  in  the  Constitution 
as  it  stands,  or  to  the  Commonwealth  Par- 
liament, to  legislate  so  that  these  rights 


nferred,  either  by  the  Constitu- 
tion in  the  former  case,  or  by  the  statute 
to  be  passed  by  the  Federal  Parliament  in 
the  latter  case,  and  that  is  our  difficulty. 
I  think  it  is  better  not  to  rely  upon  assur- 
ances that  such  a  power  is  impliedly  con- 
veyed.     1    must    say    that,  after    all    the 
attention     we     have    bestowed    upon    the 
matter,   we  three    members   of   the  Con- 
vention who  constitute  the  Drafting  Com- 
mittee,   and    who  have    considered   it  so 
carefully,    have    not  been  able  to  find   a 
vestige  of  that  power.     It  is  natural— and 
I  think  this  is  how  the  question  has  arisen 
so  late — in  comparing  a  Constitution  of 
this  kind  with  the  American  Constitution 
that  one  should  first  imagine,  as  most  of 
us  have   imagined,   that  the  granting  of 
the  judiciary  pOwer  confers  also  either  the 
right  of  action  or  the  power  to   legislate 
with  regard  to  the  right  of  action.       But 
the  difficulty  is  this :   The  American  Con- 
stitution  has   been    framed    in  that   way 
because  it  was  an  independent  Constitu- 
tion.     It   has    been  read   always   to    ex- 
press the  grant  of  power  by  the  people, 
independent   of   all    statutory   authority. 
It  has  been  treated  simply  as  a  declaration 
of  the   people,   and   one   can  understand 
wdiy  rights  of  action  should  be  taken  to 
be  inferred  by  words  importing  merely  a 
judicial  power,  because  those  who  framed 
the  Constitution  probably  came  to  the  con- 
clusion that  it  would  be  only  for  them  to  do 
so  ;  that  those  words  defining  the  judicial 
power  would  be,  for  many  purposes,  prac- 
tically useless,  unless  the  people  meant  to 
grant  the  right  of  action  in  the  cases  men- 
tioned.    But   that    implication    does    not 
arise   in   a  Constitution  of   this  kind,   or 
in  the  canons  of  the  construction  of  the 
English  statutes,  and    there  is  no  way  in 
which  we,  as  members  of  the  Drafting  Com- 
mittee, can  see  that  it  does  arise.     Conse- 
quently, if  this  power  is  not  put  in  the 
Constitution  as  the   right  of  a  citizen,  or 
SO  that  the  Parliament  can  confer  the  right, 
we  are  of  the  distinct   opinion  that  in  re- 
spect of  many  matters  specified  in  clause 
73 — matters  which  arise  between   citizens 
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and  the  Commonwealth  or  between  citizens 
and  the  state — there  would  be  not  only 
no  right  of  action  conferred,  but  no  power 
in  the  Parliament  to  confer  that  right. 

Mr.  Higgins. — You  want  to  leave  the 
Parliament  free  to  make  laws  if  it  sees  fit. 

Mr.  BARTON.— I  am  content  with  that. 
Where  a  claim  is  maintainable  against  a 
subject  it  should  be  maintainable  also 
against  the  Commonwealth  or  a  state.  I 
can  see  that  there  may  be  some  practical 
inconvenience  arising  out  of  that,  but  I 
am  content  to  leave  the  matter  in  the 
hands  of  the  Federal  Parliament.  Still  I 
ask  the  Convention  to  go  with  me  to  that 
extent,  lest  we  should  arrive  at  a  decision 
on  matters  which,  after  this  Bill  is  passed, 
would  prevent  a  subject  from  gaining 
any  redress  where  his  rights  would  have 
been  infringed  if  the  other  party  had  been 
a  subject  instead  of  a  state  or  the  Com- 
monwealth, because,  if  that  did  happen, 
there  would  be  no  power  to  remedy  that 
evil  by  statute.  Now  I  come  back  to 
the  beginning  of  my  argument,  to  make 
the  matter  clear.  You  cannot,  by  arguing 
that  there  is  power  to  limit  the  preroga- 
tive by  a  statute,  argue  in  the  Federal 
Constitution  that  you  can  limit  the  prero- 
gative by  a  statute  in  cases  where  no 
power  of  legislation  on  extra-federal  sub- 
jects is  conferred. 

Mr.  Isaacs. — We  can  deal  with  those 
subjects  now. 

Mr.  BARTON.—  I  do  not  think  we 
should,  but  the  difficulty  that  my  honor- 
able and  learned  friend  is  in  is  this : 
Where  there  is  no  express  power  in  the 
Constitution,  and  where  there  is  no  legis- 
lative power  conferred  in  respect  of  the 
subject,  his  argument  is :  That  because  you 
can  limit  the  prerogative  right  by  legisla- 
tion, therefore  you  can  limit  it  to  the 
extent  of  that  extra-federal  subject.  I 
think  that  is  really  the  position.  I  must 
urge  that,  if  not  the  clause  of  which  the 
Drafting  Committee  gave  notice,  the  clause 
I  read  in  answer  to  Mr.  Symon,  should 
be  adopted,  because  there  is  danger  of 
a  serious  difficulty  arising,  which  two  or 
{Mr.  Barton. 


three  words  might  remedy  by  taking  the 
whole  course  into  the  hands  of  the  Federal 
Parliament,  who  may  apply  it  according 
to  the  rights  of  the  people  which  they 
have  in  charge. 

Mr.  O'CONNOR  (New  South  Wales).— 
As  Mr.  Glynn  has  not  been  able  to  accept 
the  amendment  I  suggested  in  place  of 
his,  I  beg  to  move  the  insertion,  before 
the  word  "Proceedings"  in  his  proposal, 
of  the  following  words  : — 

The  Parliament  may  make  laws  conferring 
rights  to  proceed  against  the  Commonwealth 
or  a  state  in  respect  of  matters  within  the 
limits  of  the  judicial  power. 

An  amendment  was  suggested  b}T  Mr. 
Symon,  but  1  do  not  think  it  is  necessary. 

Mr.  Isaacs. — Will  not  that  involve  an 
implication  that  there  is  no  power  to  make 
laws  to  proceed  against  any  individual'? 

Mr.  O'CONNOR.— Oh,  no. 

Mr.  Isaacs. — I  do  not  know. 

Sir  John  Forrest.  —  Mr.  O'Connor's 
amendment  would  apply  to  a  person. 

Mr.  O'CONNOR.— Either  to  a  person 
or  to  a  state. 

Mr.  SYMON  (South  Australia).— What 
Sir  John  Forrest  said  has  some  bearing  on 
a  suggestion  I  was  going  to  make.  I  was 
going  to  ask  Mr.  O'Connor  if  he  would  not 
substitute  for  the  very  equivocal  and 
doubtful  expression  "rights  to  proceed" 
the  word  "  remedy." 

Mr.  Barton. — Would  "remedy"  do? 

Mr.  SYMON.— I  think  so. 

Mr.  Barton. — You  want  to  include  the 
right. 

Mr.  SYMON.— Well,  that  is  a  remedy. 
What  I  want  to  point  out  is  that  nobody 
intends,  by  this  Constitution,  to  give  a 
right  of  action.  You  cannot  give  a  right 
of  action.  It  depends  on  something  quite 
different — on  what  has  happened  between 
the  Commonwealth  and  a  citizen,  the 
state  and  a  citizen,  or  between  citizen  and 
citizen  1  The  right  to  proceed  is  merely  a 
remedy.  Therefore,  I  agree  with  Mr.  Isaacs, 
who  points  out  the  confusion  that  may  arise, 
and  also  what  "rights  to  proceed"  means. 
The  Federal   Parliament  may  have  some 
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difficulty  in  determining  what  their  li 
l.ition  can  be  within  the  scope  of  this 
expression — "Rights  to  proceed."  I  was 
greatly  impressed  by  what  Mr.  Barton 
said.  It  comes  to  what  is  a  remedy. 
You  want  to  give  an  individual  a  right  of 
remedy  against  the  Crown  exactly  as  he  has 
a  right  against  an  individual.  It  is  all  a 
pure  question  of  remedy.  If  Her  Majesty 
ohose  to  answer  a  petition  of  right  in  a 
question  of  tort  with  the  usual  form  of 
words—"  Let  right  be  done,"  right  would 
be  done. 

Sir  John  Downer. — No. 

Mr.  SYMON.— I  say  it  would. 

Sir  John  Downer. — No. 

Mr.  SYMON.— I  note  the  emphasis  of 
my  honorable  friend,  but  his  interjection 
is  not  an  answer  to  my  statement.  We 
want  to  allow  Parliament  to  do  what  it 
pleases  with  regard  to  the  rights  it 
has. 

Mr.  O'CONNOR  (New  South  Wales).— 
I  am  sorry  to  say  that  I  cannot  accept  the 
suggestion.  What  we  want  to  deal  with 
are  rights.  The  reason  why  yon  cannot 
bring  an  action  against  the  Crown  is 
that  tin-  Crown  can  do  no  wrong  in  the 
eyes  of  the  law.  Therefore,  we  want 
to  give  Parliament  the  power  to  confer 
rights. 

Mr.  GLYNN  (South  Australia).— I 
should  like  to  say  that  I  will  accept  Mr. 
O'Connor's  amendment,  and  to  explain 
that  as  my  clause  was  drafted  it  stated 
"  in  such  manner  as  Parliament  may  pre- 
scribe " — really  a  reference  to  what  was 
originally  suggested. 

Mr.  O'Connor's  amendment  was  agreed 
to. 

Mr.  Glynn's  proposed  new  clause,  as 
amended,  was  further  amended  by  omit- 
ting the  remainder  of  the  clause. 

The  clause,  as  amended,  was  then 
agreed  to. 

Mr.  GORDON  (South  Australia).— I 
beg  to  move  the  insertion,  after  clause  74, 
of  the  following  new  clause: — 

74  a.  The  plea  that  any  law  either  of  the  Par- 
liament of  the  Commonwealth  or  of  any  state 


Parliament   is  \dtra   vires  of  the  Constitution 
hall  not  In;  raised  in  any  court  except  as  fol- 
lows : — 

1.  As   to  a  law  of  the  Parliament  of  the 

Commonwealth  by  or  on  behalf  of  a 
state. 

2.  As  to  a  law  of  any  state  by  or  on  behalf 

of  the  Commonwealth. 
But  nothing  contained  in  this  section  shall 
prevent  the  plea  l)eing  raised  that   there  is  a 
conflict  between  any  law  enacted  by  the  Com- 
monwealth and  any  law  enacted  by  a  state. 

I  shall  move  this  new  clause  in  as  few 
words  as  possible.  The  first  proposal 
contained  in  the  clause  is  that,  as  to  a  law 
of  the  Parliament  of  the  Commonwealth, 
the  question  of  ultra  vires  shall  not  be 
raised  by  any  private  citizen,  but  only 
by  the  Parliament  of  a  state.  Let  us 
look  at  how  this  will  work.  A  federal 
law,  in  the  first  place,  has  to  be  discussed 
by  the  House  of  Representatives,  in  which 
all  the  states  are  represented  in  proportion 
to  their  varying  populations.  Then  it  goes 
to  the  Senate,  where  the  states  are  repre- 
sented in  equal  numbers.  It  runs  the 
gauntlet  of  criticism  by  the  press  and  by 
the  constituents»both  of  the  Federal  Parlia- 
ment and  the  states  Parliament,  and  ulti- 
mately it  reaches  the  solemnity  of  law.  M  v 
contention  is  that  no  private  individual 
should  be  allowed  to  contest  that  law  in 
the  courts.  It  may  be  said  that  the  law  will 
possibly  abridge  the  liberty  of  some  indivi- 
dual citizen  or  make  some  deduction  from 
his  rights.  But  it  is  so  with  nearly  every 
law.  There  is  scarcely  any  law  which 
does  not  affect  a  citizen's  material  inte- 
rests in  some  point  or  another,  but  the 
test  of  whether  the  law  is  legitimate  is  the 
interest  of  the  majority  of  the  people.  If 
the  law  is  passed  after  having  run  the 
gauntlet  of  criticism  in  the  House  of 
Representatives,  by  the  Senate,  and  by 
the  public,  my  contention  is  that  it  should 
only  be  impugned  by  a  Parliament  of  a 
state.  It  is  a  question,  after  all,  of  the 
rights  of  a  majority.  The  states  Parlia- 
ment would  be  the  sentry  along  the  line 
of  the  dividing  power  between  the  states 
Parliament  and  the  Commonwealth.     As 
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to  a  law  passed  by  a  state,  at  present  every 
citizen  of  the  state  is  bound  by  it  within 
his  own  colony.  Why  should  he  be  in  a 
better  position  to  test  that  law  because  it 
may  inflict  some  injury  upon  him  under 
the  Federation  than  as  at  present  in  his 
own  state? 

Mr.  Symon. — Because  the  law  of  the 
state  cannot  be  ultra  vires,  but  the  law  of 
the  Commonwealth  may  be. 

Mr.  GORDON.— It  may  be  that  the 
law  of  the  state  may  infringe  on  the  law 
of  the  Commonwealth,  but  both  are  laws. 

Mr.  Symon. — But  the  law  of  a  state 
now  cannot  be  ultra  vires. 

Mr.  GORDON. — But  the  proposition  is 
this  :  At  present  the  law  of  a  state  is 
passed  by  the  majority  of  the  representa- 
tives of  the  people  of  that  state.  The 
same  proposition  holds  good  in  a  Federa- 
tion. A  federal  law  is  passed  by  a  ma- 
jority of  the  representatives  of  the  people 
in  Parliament  assembled,  and  ought  to 
have  the  same  binding  effect  on  the  indi- 
vidual as  it  would  without  the  Federation. 
As  regards  a  federal  law,  I  contend,  with 
much  respect,  that  the  state  Parliament 
should  be  the  sentry  along  the  line  of  the 
dividing  power,  between  the  powers  of  the 
two  bodies,  to  say  whether  or  not  there  is 
any  infringement  of  the  power.  As  regards 
a  state  law,  the  Federal  Parliament  is  the 
sentry  along  the  line. 

Mr.  Higgins. — Suppose  the  sentry  is 
asleep,  or  is  in  the  swim  with  the  other 
power  % 

Mr.  GORDON.— There  will  be  more 
than  one  sentry.  In  the  case  of  a  federal 
law,  every  member  of  a  state  Parliament 
will  be  a  sentry,  and  every  constituent 
of  a  state  Parliament  will  be  a  sentry. 
As  regards  a  law  passed  by  a  state,  every 
man  in  the  Federal  Parliament  will  be  a 
sentry,  and  the  whole  constituency  be- 
hind the  Federal  Parliament  will  be  a 
sentry. 

Mr.  Reid. — They  would  not  all  be  in 
the  swim,  to  use  Mr.  Higgins'  elegant 
phrase. 

Mr.  GORDON. -They  could  not. 
[Mr.  Gordon. 


Mr.  Higgins. — You  would  have  to  get 
the  state  Parliament  to  move. 

Mr.  GORDON.— Yes.  If  this  proposition 
is  not  carried,  some  individual  will  have 
to  move,  but  the  same  reasons  which 
would  cause  an  individual  to  move  would 
cause  the  Parliament  to  move  if  indivi- 
dual interests  were  to  any  serious  extent 
affected.  In  the  case  of  a  federal  law  the 
state  Parliament  would  be  on  the  alert 
always  to  see  that  its  sphere  of  action 
was  not  improperly  infringed. 

Mr.  Wise. — How  is  the  state  Parliament 
going  to  raise  the  question  1 

Mr.  GORDON. — By  a  process  which 
can  very  easily  be  devised,  by  the  inter- 
vention of  the  state  Attorney-General 

Mr.  Wise. — On  fictitious  suits. 

Mr.  GORDON. — Not  necessarily.  It 
may  be  raised  on  an  abstract  proposition. 

Mr.  Wise. — The  essential  virtue  of  our 
system  is  that  the  courts  deal  with  con- 
crete propositions. 

Mr.  GORDON.— That  is  the  present 
system,  but  we  are  creating  a  new  system. 
There  is  no  scientific  reason  in  law  why  an 
abstract  proposition  of  law  should  not  be 
submitted  to  the  courts,  or  why  the  At- 
torney-General of  a  state  on  the  one  hand, 
or  the  Attorney-General  of  the  Common- 
wealth on  the  other,  should  not  intervene 
in  the  same  fashion,  probably  on  the 
same  lines,  as  an  Attorney-General  now 
intervenes  in  a  divorce  suit.  How  this 
principle  would  have  worked  in  the 
American  Constitution  is  illustrated  by 
the  Treasury  Notes  Case.  When  the 
Congress  of  the  United  States  issued 
Treasury-bills  in  1862 — a  measure  abso- 
lutely required  to  save  the  nation — none 
of  the  states  having  the  honour  of  the 
nation  at  stake  would  have  disputed  the 
legality  of  that  issue.  It  wTas  left  to  a 
single  individual  to  paralyze  for  a  time  the 
whole  nation,  by  raising  the  question  of 
the  legality  of  the  notes. 

Mr.  Symon. — His  individual  rights  were 
at  stake. 

Mr.  GORDON.— Clearly;  but  surely  my 
honorable  friend  sees  that  where  we  have 
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government  by  majority  individual  rights 
must  give  place  to  the  interests  of  the 
majority  1  That  is  true  as  to  the  laws  of 
God  himself.  The  law  of  gravitation,  which 
governs  the  spheres,  makes  the  boy  fallout 
of  the  apple  tree.  Nature,  which  is  so 
seemingly  careless  of  the  individual  life,  is 
careful  of  the  type.  What  are  we  doing 
here?  We  are  binding  by  majorities 
minorities  everywhere.  The  whole  scheme 
of  federation  is  the  binding  of  a  minority 
by  a  majority.  In  fact,  every  modern 
system  of  government  is  simply  a  scheme 
for  effecting  the  will  of  the  majority. 
This  proposal  will  make  the  law  valid 
until  upset  in  the  way  proposed :  It  can 
only  be  impugned  afterwards  by  the 
Federal  Parliament,  or,  on  the  other  hand, 
by  the  state.  I  think  it  is  monstrous 
that  after  the  Federal  Parliament  has 
passed  a  law  expressing  the  will  of  the 
majority  of  the  people,  or  after  a  state 
Parliament  has  passed  a  law  expressing 
the  will  of  the  majority  of  the  people,  any 
individual  should  be  allowed  to  impugn  it. 
It  is  quite  possible,  it  is  highly  probable, 
that  many  individuals  will  be  affected 
by  it,  but  why  should  one  individual  be 
allowed  to  upset  a  law  which  is  carried  in 
the  interests  of  the  majority1?  The  test 
of  whether  or  not  a  law  is  righteous  is 
this — is  it  required  in  the  interests  of  the 
whole  1 

Mr.  Wise. — Suppose  the  majority  de- 
cide that  there  shall  be  no  equal  represen- 
tation in  the  Senate  1 

Mr.  GORDON.— Those  who  are  out- 
voted will  be  bound  by  it.  Are  we  not 
binding,  or  attempting  to  bind,  by  this 
federal  scheme  a  powerful  minority  in 
New  South  Wales  and  in  other  colonies 
who  declare  that  they  are  being  robbed 
of  their  rights  1 

Mr.  Wise. — We  are. 

Mr.  GORDON.— If  the  majority  desire 
it  the  minority  will  be  bound,  and 
no  matter  how  much  they  howl — no 
matter  how  much  they  cry  out  that  they 
are  1  eing  robbod  of  their  rights — they  will 
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be  bound  by  this  scheme  of  federation  if 
the  majority  say  they  are  to  be  bound 
by  it.  Where  is  the  argument  of  a 
right  of  the  individual  when  in  this  very 
scheme  of  federation  we  are  taking  away 
what  so  many  hundreds  of  thousands  of 
persons  conceive  to  be  their  precious 
rights  ? 

Mr.  Symon. — It  is  not  a  law  which  is 
ultra  vires. 

Mr.  GORDON.— The  honorable  mem- 
ber will  see.  that  I  am  not  declaring  that 
any  law  which  is  ultra  vires  is  not  ultra 
vires.  I  am  simply  limiting  the  area  of 
attack. 

Mr.  Symon. — The  man  who  is  ruined 
by  it  is  not  to  take  that  point. 

Mr.  GORDON.— We  must  postulate  of 
all  our  Parliaments  that  they  will  not  pass 
laws  which  are  ethically  indefensible.  We 
•must  also  postulate  that  they  will  pass  laws 
which  may  do  injuries  to  individuals;  but 
I  contend  if  any  serious  individual  injury 
is  done,  or  any  inj  ury  is  done  to  a  number 
of  persons  whose  interests  really  require 
to  be  protected,  the  state  will  intervene 
and  assist  them,  on  the  one  hand,  if  it  is 
an  infringement  by  the  Federal  Parliament. 
On  the  other  hand,  the  Federal  Parliament 
will  intervene  and  assist  them  if  it  is 
an  infringement  by  the  state  Parliament. 
But  once  an  Act  of  Parliament  has  readied 
the  solemnity  of  the  law  expressing  the 
will  of  the  majority  of  the  people,  I  con- 
tend that  no  individual  should  be  allowed 
to  bring  it  into  court,  but  that  it  should 
be  left  in  the  case  of  a  federal  law  to 
the '  state,  and  in  the  case  of  a  state 
law  to  the  Federal  Parliament.  If  any 
one  looks  through  the  list  of  American  de- 
cisions under  the  head  of  "Legislature,*'  he 
will  see  that  no  injustice  would  have  been 
done,  but  that  a  great  deal  of  justice 
would  have  been  done,  and  a  great 
deal  of  litigation  saved,  if  this  principle 
had  been  the  law  there.  In  the 
Treasury-notes  cases  which  1  have  men- 
tioned, a  single  individual,  in  his  own 
selfish  interests,  almost  paralyzed  the  whole 
nation.  They  had  to  get  over  thediffk'ultv 
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by  the  subterfuge  of  appointing  to  the 
,  Supreme  Court  Bench  a  Judge  who  was 
known  to  be  favorable  to  the  Govern- 
ment's view.  But  for  that  there  would 
have  been  an  absolute  paralysis  in 
America  for  the  time  being.  If  this  pro- 
vision had  been  in  force  that  only  the 
state  could  impugn  a  federal  law  it  would 
never  have  been  done,  because  the  states, 
having  the  honour  of  the  country  at 
heart,  would  not  have  dared  to  interfere 
with  the  law.  I  know  that  I  have  against 
me  a  large  number  of  the  lawyers  of  the 
Convention,  a  timid  and  conservative  class, 
as  Herbert  Spencer  points  out,  who  are 
fearful  of  change. 

Mr.  Barton. — Then  the  real  boldness 
is  to  be  bold  enough  to  muzzle  the 
citizen. 

Mr.  GORDON.— I  admit  that  there  is 
this  objection  to  the  principle  :  That  it  does 
prevent  an  individual  from  bringing  a  law 
into  dispute.  But  it  is  a  question  of  the 
balance  of  convenience.  I  do  not  shut 
my  eyes  to  the  desirability  of  everything 
being  perfect  if  we  can  make  it  perfect. 
But  there  is  always  a  screw  loose  in 
mundane  affairs,  and  we  cannot  have 
everything.  The  balance  of  convenience 
is  in  favour  of  allowing  the  state  on 
the  one  hand,  or  the  Commonwealth  on 
the  other,  the  sole  right  of  impugning  each 
other's  laws.  That  would  leave  an  inter- 
space between  the  two  for  acquiescence, 
which  would  become  a  force  in  the  Con- 
stitution. The  acquiescence  of  the  state 
in  the  law  of  the  Federal  Parliament,  or 
the  acquiescence  of  the  Federal  Parliament 
in  the  law  of  the  state,  even  if  the  laws  did 
cross  a  little  the  strict  and  rigid  line  of 
either  of  the  powers,  would  become  a  force 
in  the  Constitution.  There  would  be  an 
interspace  for  the  genius  of  legislation  to 
play  in.  No  workable  Constitution  should 
be  without  room  for  play.  The  genius  of 
the  British  Constitution  is  based  on  ac- 
quiescence in  improvements.  The  inherent 
difficulty  in  all  written  Constitutions  is 
the  absolute  rigidity  or  legality  of  the 
Constitution. 
[Mr.  Gordon. 


Mr.  Symon. — Do  you  think  acquiescence 
would  make  a  law  if  the  law  passed  by 
the  Commonwealth  Parliament  was  ultra 
vires  ? 

Mr.  GORDON.— It  would  until  the  law 
was  impugned.  If  the  state  did  not 
impugn  that  law  it  would  remain  in 
force.  It  is  a  law,  and  it  could  be  allowed 
to  be  valid  by  the  force  of  acquiescence. 
And  here  is  another  point.  The  proposal 
which  I  am  supporting,  to  some  extent 
keeps  a  remnant  of  parliamentary 
sovereignty  over  the  strict  interpretation 
of  the  courts. 

Mr.  Fraser. — That  is  too  abstruse  for 
laymen  altogether. 

Mr.  GORDON.— Well,  I  think  not.  I 
am  sure  that  if  the  honorable  member  ap- 
plies his  mind  to  the  subject  he  will  see  it 
is  not  abstruse.  If  a  statute  of  either  the 
Federal  or  the  states  Parliament  be  taken 
into  court  the  court  is  bound  to  give  an 
interpretation  according  to  the  strict 
hyper-refinements  of  the  law.  It  may  be  a 
good  law  passed  by  "  the  sovereign  will  of 
the  people,"  although  that  latter  phrase 
is  a  common  one  which  I  do  not  care 
much  about.  The  court  may  say — "  It 
is  a  good  law,  but  as  it  technically 
infringes  on  the  Constitution  we  will  have 
to  wipe  it  out."  As  I  have  said,  the 
proposal  I  support  retains  some  remnant 
of  parliamentary  sovereignty,  leaving  it 
to  the  will  of  Parliament  on  either  side 
to  attack  each  other's  laws. 

Mr.  Barton. — How  wrould  they  raise  the 
question  ? 

Mr.  GORDON.  —  Suppose  it  were  a 
federal  lawT,  the  Attorney-General  of  any 
of  the  states  could  intervene  in  an  actual 
suit,  or  place  an  abstract  question  before 
the  High  Court. 

Mr.  Symon.  —  The  state  wrould  not 
bother  its  head  if  the  law  only  affected  a 
few  individuals. 

Mr.  GORDON.— If  the  law  only  affected 
a  few  individuals,  the  state  might  not  in- 
tervene, but  it  is  possible  that  a  law  refer- 
ring to  only  a  few  individuals  may  involve 
the  benefit  of  the  whole  of  the  community, 
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Mr.  Symon. — It  is  not  a  law  if  it  is 
ultra  vires. 

Mr.  GORDON.— It  would  be  law  by 
acquiescence.  It  would  remain  a  law  until 
it  was  attacked.  It  might  injure  a  few  in- 
dividuals, but  that  might  be  to  the  benefit 
of  the  whole.  Or  if  it  were  not,  the  party 
wlmse  area  of  power  was  infringed  on 
would  attack  it.  Aflbther  advantage  the 
proposition  has  is  that  it  will  reduce  an 
enormous  body  of  litigation  likely  to  spring 
up  about  the  Constitution.  Sir  Julian 
Salomons,  the  leader  of  the  largest  Bar 
in  Australia,  expressed  the  opinion  that 
such  a  mass  of  litigation  would  spring  up 
in  consequence  of  this  Federal  Constitu- 
tion that  he  regretted  he  had  not  a  large 
family  of  sons  to  train  as  lawyers. 

Mr.  Barton.  —  Sir  Julian  Salomons, 
in  making  that  speech,  was  trying  to  say 
everything  possible  against  the  Constitu- 
tion, and  was  regardless  of  everything  but 
attacking  it. 

Mr.  GORDON.— On  a  point  of  this 
kind,  Sir  Julian  Salomons  is  an  authority 
worth  quoting. 

Mr.  Symon. — He  is  only  an  authority 
for  the  education  of  his  own  children. 

Mr.  GORDON.— Sir  Julian  Salomons 
is  an  authority  who  says  that  this  Con- 
stitution will  lead  to  a  great  deal  of  litiga- 
tion. If  we  can  minimize  that  litigation 
it  will  be  a  good  thing. 

Sir  John  Forrest. — That  is  a  bad 
argument,  I  think. 

Mr.  GORDON.— At  any  rate,  it  is  an 
unselfish  argument. 

Mr.  Fraser. — The  proposal  would  open 
many  doors  to  litigation. 

Mr.  GORDON.— No;  the  proposition 
would  shut  doors,  and  not  open  them.  If 
it  were  left  to  the  states  to  attack  a  fede- 
ral law,  or  to  the  Commonwealth  to  attack 
a  state  law,  these  would  be  the  only  pos- 
sible litigants  on  this  point  of  ultra  vires. 
That  would  shut  out  millions  of  people 
amongst  whom  it  would  be  possible  to 
find  litigants.  It  would  not,  however, 
shut  out  an  individual  from  attacking  the 


administration  of  the  law  once  the  law  was 

1.    The  idea  is,  that  no  citizen  should 

be  .illowed  to  attack  what  is  the  express 

will  of  the  people. 

Mr.  Higgins. — It  is  not  the  expressed 
will  of  the  people  if  it  be  left  to  a  Ministry 
or  two  Ministries  without  the  assent  of 
Parliament. 

Mr.  GORDON.— But  if  it  be  passed 
by  Parliament  it  is  the  will  of  the  Parlia- 
ment. 

Mr.  Higgins. — But  suppose  they  go 
beyond  their  power  ? 

Mr.  GORDON.— It  is  still  the  expres- 
sion of  Parliament.  Directly  a  Ministry 
seeks  to  enforce  improperly  any  law  the 
citizen  has  his  right. 

Mr.  Higgins. — What  I  mean  is  :  There 
may  be  an  act  done  by  the  federal  power 
which  is  illegal.  Suppose  it  happens  that 
the  Ministry  of  the  state  concerned  does 
not  wish  to  enforce  that  right  against  the 
federal  power,  there  is  no  remedy  at  all. 

Mr.  GORDON.— Then  I  say,  if  the 
Ministry  of  a  state,  controlled  by  the  Par- 
liament of  that  state,  and  controlled  by 
public  opinion,  does  not  think  it  necessary 
to  impugn  the  law,  you  may  depend  upon 
it  that  law  is  just  and  righteous. 

Mr.  Higgins.  —  What  about  other 
states  ? 

Mr.  GORDON.— It  is  open  to  all  the 
other  states  to  impugu  the  law. 

Mr.  Higgins. — That  cannot  be  done. 

Mr.  GORDON.— I  should  say  it  is  left 
open  to  the  whole  of  the  states  to  im- 
pugn any  federal  law.  That,  I  think,  is 
expressed  in  the  clause.  If  the  state 
does  not  impugn  the  law  you  may  depend 
upon  it,  the  law  passed  by  the  Federal 
Parliament  is  a  righteous  and  proper 
law.  If  the  Federal  Parliament  does 
not  impugn  a  state  law,  it  may  be 
taken  for  granted  that  that  law  is 
a  proper  and  legitimate  one.  It  will 
Been  that  it  is  impossible  to  draw 
a  rigid  line  between  the  two  authori- 
ties which    are    concurrently    legislating. 
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There  must  be  some  overlapping,  and 
some  little  technical  friction  between  the 
laws.  But  it  would  be  monstrous  for 
citizens  to  take  advantage  of  that  and 
to  drag  the  state  Parliament  or  the 
Federal  Parliament  into  court  simply 
because  what  might  be  to  the  benefit 
of  the  whole  nation  interferes  with  private 
and  individual  rights.  I  am  not  shut- 
ting my  eyes  to  the  objection  that  the 
proposal  might  possibly  do  injury  to 
some  individuals,  but  I  say  there  is  the 
advantage  that  no  one  individual  could  do 
serious  injury  to  the  state — that  no  one 
individual  could  possibly  paralyze  the 
whole  action  of  the  state. 

Mr,    Trenwith. — And    possibly    he    a 
"crank." 

Mr.  GORDON.— Possibly. 

Mr.    Deakin. — He   could  not  paralyze 
the  law  unless  it  ought  to  be  paralyzed. 

Mr.  GORDON.— That  is  a  relative 
question,  and  I  contend  the  law  of  the 
majority  should  rule,  as  expressed  by  the 
law  of  Parliament  for  the  time  being. 
.  Mr.  Higgins. — But  you  are  expanding 
the  Constitution  without  the  formalities 
required  for  the  amendment  of  the  Con- 
stitution. 

Mr.  GORDON.— This  is  designed  to 
make  possible  the  expansion  of  the 
Constitution  by  allowing  some  relief  to 
the  extreme  rigidity  of  a  written  Con- 
stitution. It  has  that  object,  and  it 
also  has  the  object  of  preserving,  as  far 
as  possible,  parliamentary  sovereignty 
over  the  extreme  and  technical  inter- 
pretations of  the  ccurts.  It  has  further 
the  object  of  reducing  the  expense  of 
litigation,  and  it  has  the  advantage 
also,  as  I  think,  of  maintaining,  to  as 
large  an  extent  as  is  practicable  in  a 
written  Constitution,  the  will  of  the  people, 
which  in  some  measure  must  be  subordi- 
nated, of  course,  to  the  contract,  and 
has  to  be  interpreted  by  the  courts 
on  the  strict  lines  of  legal  refinement. 
The  courts  have  only  functions  to  per- 
form, they  have  no  discretion.  It  is 
possible,  according  to  the  strict  reading 
[Mr.  Gordon. 


of  the  Constitution,  that  one  individual 
might  paralyze  the  whole  political  desire 
of  a  state  on  the  one  hand,  or  of  the 
Federal  Parliament  on  the  other  hand. 
This  subject  has  been  dealt  with  by 
some  exceedingly  able  writers.  One 
series  of  articles  appeared  in  the  Weekly 
Herald,  of  Adelaide,  by  Mr.  Heggaton, 
advocating  a  proposition  of  which  Mr. 
Holder  has  given  notice.  The  effect  of 
it  is  that  under  certain  conditions  a 
law  of  a  state  Parliament  or  of  the 
Federal  Parliament  should  not  be  open 
to  be  attacked.  I  am  prepared  to  sup- 
port the  honorable  member,  but  this 
is  a  proposition  which  goes  half-way,  and 
which  leaves  either  law  to  be  attacked  if 
it  injures  the  Commonwealth  or  the  state, 
or  inflicts  injury  on  any  individual  of  the 
Commonwealth  or  of  a  state  which  calls  for 
intervention.  The  machinery  required  is 
simple.  It  could  be  done  by  a  reference 
to  the  court,  or  by  the  intervention  of  the 
Attorney-General  of  the  state  or  of  the 
Commonwealth.  All  our  rights  depend 
to  some  extent  on  the  probity  of  the 
Attorney-General  for  the  time  being. 
In  criminal  matters,  he  has  the  right  of 
presenting  or  of  not  presenting  a  bill,  and 
in  divorce  cases  he  also  has  the  right  of 
intervening.  The  guardianship  of  our 
individual  rights,  I  may  say  of  all  our 
rights  and  liberties,  rests  for  the  time 
being  on  the  Government  in  power.  That 
is  no  new  proposition.  I  know  that  the 
objection  may  be  raised  that  this  would 
place  the  private  citizen  in  the  pow*er,  to 
some  extent,  of  the  Attorney-General  of 
the  day — an  officer  of  a  faction — but  that 
is  the  system  of  government  under  which 
we  live. 

Mr.  Symon. — I  do  not  think  so. 

Mr.  GORDON.— If  the  Parliament  of 
South  Australia  passed  a  lawT  demanding 
a  contribution  of  £10,000  from  the  honor- 
able member,  he  would  have  to  pay  it. 

Mr.  Barton. — Our  civil  rights  are  not 
in  the  hands  of  any  Government,  but  the 
rights  of  the  Crown  in  prosecuting  crimi- 
nals are. 


Commonwealth  of  [1  March,  1898.] 


Australia  Bill 


1685 


Mr.  GORDON.— Even  that  embraces 
.!  very  large  body  of  rights,  and  the  prin- 
ciple is  the  same.  We  have  to  rely 
in  many  of  our  relations  on  the  probity 
of  the  Attorney-General,  on  the  probity 
of  the  Parliament,  or,  to  go  further  down, 
on  the  probity  of  the  community.  Upon 
all  these  grounds  I  contend  that  the 
amendment  is  one  that  ought  to  be  passed. 
It  leaves  the  whole  executive  power  open 
to  attack.  Once  a  law  is  passed  anybody 
can  say  that  it  is  being  improperly  ad- 
ministered, aud  it  leaves  open  the  whole 
judicial  power  once  the  question  of  ultra 
vires  is  raised.  Under  the  clause,  as  I 
have  amended  it,  it  will  not  prevent  the 
plea  of  ultra  vires  being  raised  where  it  is 
accompanied  with  the  plea  of  a  conflict 
of  law.  If  there  is  a  state  law 
and  a  Commonwealth  law  on  the  same 
subject,  every  citizen  is  entitled  to  know 
which  he  should  obey.  If  he  joins  a  plea 
of  ultra  vires  with  a  plea  of  conflict  of  law, 
that  ought  to  be  heard.  The  clause  ex- 
presses only  one  limitation,  and  it  is  on 
the  question  of  who  shall  raise  this  plea 
upon  a  subject  which  has  been  legislated 
on  only  by  one  of  these  great  powers — 
the  Commonwealth  on  the  one  hand,  or  the 
state  on  the  other.  Once  either  of  these 
powers  has  passed  a  law,  my  contention 
is  that  they  are  the  guardians  on  the 
dividing  line  who  are  to  watch  each  other 
and  to  see  that  that  line  is  not  impro- 
perly crossed. 

Mr.  Trenwith. — In  the  event  of  injury 
being  done  by  a  law  that  they  had  not  the 
right  to  challenge,  although  it  was  uncon- 
stitutional, how  would  they  be  compen- 
Bated,  supposing  it  had  been  in  operation 
for  some  time  before  complaint  was 
made? 

Mr.  GORDON.— My  contention  is  that 
if  the  Commonwealth  passed  a  law  that 
caused  injury  to  a  number  of  citizens  of  a 
state,  the  Parliament  of  that  state  would 
be  up  in  anus,  and  they  would  have  their 
constituents  and  the  press  behind  them. 

Mr.  Stmon  — -What  proportion  of  citi- 
zens would  you  suggest  ? 


Mr.  GORDON. — Such  a  proportion  as 
would  negative  the  proposition  that  the 
law  was  for  the  good  of  the  majority. 
That  is  the  test  now.  Every  Tariff*  in- 
volves somebody  in  loss.  It  is  not  a 
question  of  loss  to  the  individual,  but 
of  the  legitimacy  of  the  law,  and  the  in- 
terests of  the  larger  body  of  the  people.. 
We  must  make  it  a  postulate  that  our 
Parliaments  will  not  pass  ethically  bad 
laws.  We  are  bound  to  suppose  that 
these  laws  will  be  legitimately  passed  ii. 
the  interests  of  the  majority,  and  for  the 
reasons  I  have  given  I  hope  that  this 
clause  will  be  agreed  to. 

Mr.  WISE  (New  South  Wales).— One 
of  my  honorable  friend's  most  agreeable 
characteristics  is  the  versatility  with 
which  he  from  time  to  time  takes  up 
positions  that,  to  the  ordinary  mind,  ap- 
pear to  be  not  only  different,  but  mutually 
destructive.  At  one  time  we  have  him 
posing  as  the  vehement  champion  of  state 
rights,  and  insisting  on  the  strictest  line 
of  demarcation  between  the  powers  of  the 
Commonwealth  and  of  the  states  At 
another  time  we  find  him  moving  an 
amendment  which,  in  its  effect,  would 
obliterate  all  distinction  between  the 
Federal  Commonwealth  and  the  states. 

Mr.  Trenwith.— How  does  that  ap- 
pear? 

Mr.  WISE. — If  the  honorable  member 
had  only  moved  this  amendment  when  we 
first  met  in  Adelaide,  and  had  carried  it, 
we  should  have  been  saved  many  months 
of  discussion.  All  that  would  have  been 
necessary  then  would  have  been  to  frame 
a  Constitution  in  about  six  clauses,  declar- 
ing that  there  should  be  a  Commonwealth 
Parliament,  that  the  states  Parliaments 
should  remain,  that  the  powers  of  the  Com- 
monwealth Parliament  should  be  whatever 
the  states  Parliaments  allowed  them  to  be, 
and  that  the  powers  of  the  states  Parlia- 
ments should  be  whatever  the  Federal  Par- 
liament allowed  them  to  be.  That  would 
have  been  our  Constitution.  The  amend- 
ment, as  it  stands,  provides  that  whatever 
law  may  be  passed,  taking  the  first  branch 
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of  it,  by  the  Commonwealth,  it  is  not  to 
be  declared  ultra  vires  if  the  five  Attor- 
neys-General of  the  several  states  agree 
that  for  any  reasons  of  state  they  will 
wink  at  any  violation  of  the  law,  and 
allow  any  person  affected  injuriously  by  it 
to  suffer. 

Mr.  Trenwith. — That  is  not  fair — the 
five  Attorneys-General. 

Mr.  WISE. — Yes.  We  have  been  striv- 
ing all  through  to  erect  an  independent 
Commonwealth  with  certain  clearly-defined 
subjects  of  legislation,  and  to  provide  very 
strictly  that  the  rights  of  a  state  should 
not  be  impinged  upon  by  the  undue  exercise 
of  the  powers  of  the  Federal  Parliament. 
In  order  to  prevent  that,  we  have  consti- 
tuted a  Supreme  Court  to  interpret  the 
laws  of  the  Parliament.  But  the  honor- 
able member  now  comes  forward  and  says 
that  the  Parliament  is  to  make  the  laws, 
and  that  the  Ministers  of  the  day  are  to 
interpret  them.  The  Parliament  may 
make  what  laws  it  pleases.  It  may  make 
laws  altogether  outside  the  subject  of  the 
matters  referred  to  it  by  clause  52,  but 
unless  in  each  state  there  is  a  majority 
sufficiently  strong  to  sway  the  Ministers  in 
power  for  the  time  being,  those  laws  will 
not  be  declared  to  be  ultra  vires. 

Mr.  Trenwith. — If  there  is  a  majority 
strong  enough  in  any  one  state  that  will 
be  sufficient. 

Mr.  WISE.— If  the  Federal  Parliament 
chose  to  legislate  upon,  say,  the  education 
question — and  the  Constitution  gives  it  no 
power  to  legislate  in  regard  to  that  ques- 
tion— the  Ministers  for  the  time  being  in 
each  state  might  say — "  We  are  favorable 
to  this  law,  because  we  shall  get  £100,000 
a  year,  or  so  much  a  year,  from  the 
Federal  Government  as  a  subsidy  for  our 
schools,"  and  thus  they  might  wink  at  a 
violation  of  the  Constitution,  while  no  one 
could  complain.  If  this  is  to  be  allowed, 
why  should  we  have  these  elaborate  pro- 
visions for  the  amendment  of  the  Consti- 
tution %  Why  should  we  not  say  that  the 
Constitution  may  be  amended  in  any  way 
that  the  Ministries  of  the  several  colonies 
[Mr.  Wise. 


may  unanimously  agree  1     Why  have  this 
provision  for  a  referendum  1    Why  consult 
the  people  at  alii     Why  not  leave  this 
matter  to  the  Ministers  of  the  day  1     But 
the  proposal  has  a  more  serious  aspect,  and 
for  that  reason  only  I  will  ask  permission 
to  occupy  a  few  minutes  in  discussing  it. 
Not  that  I  believe  that  it  will  be  carried, 
but  I  think  it  is  an  echo  of  a  widespread 
misapprehension   which    prevails    outside 
as    to   the   duties   and   functions   of   the 
Supreme   Court.       It   very   often   seems 
hard   to   a   layman    that    that  which  has 
been   enacted   by   Parliament  should   be 
declared  to  be  illegal  by  a  Supreme  Court 
when  the  statute  is  called  into  question  dur- 
ing litigation  between  two  citizens.     It  is 
hard,  but  like  everything  else  in  politics, 
it  is  a  choice  of  evils.     The  question  is  : 
Whether  it  would  not  be  of  much  greater 
disadvantage  to  the  whole  community  to 
bring  in  the  Supreme  Court  as  an  inter- 
preter  of    the    Constitution    before    any 
precise  case  was  taken  before  it,  than  it  is 
to  leave  the  individual  to  suffer  the  hard- 
ship of  finding  that  the  Act  upon  which 
he    relied    was    really    invalid  ?      I    will 
not    use    my  own    language    in    explain- 
ing   the    position,    but,    to    have   it   put 
upon   record,    I   should   like  to   quote   a 
passage  which  occurs  on  pages   154  and 
155  of  Dicey's  Law  of  the   Constitution. 
After  pointing    out     that    the  American 
Supreme  Court  exists  to  interpret  the  Con- 
stitution, and  to  see  that  effect  is  given  to 
its  provisions,  the  writer  goes  on  to  say 
that — 

The  power,  moreover,  of  the  courts,  which 
maintains  the  Articles  of  the  Constitution  as 
the  law  of  the  land,  and  thereby  keeps  each 
authority  within  its  proper  sphere,  is  exerted 
with  an  ease  and  a  regularity  which  has 
astonished  and  perplexed  continental  critics. 
The  explanation  is  that  the  Judges  of  the 
United  States  control  the  action  of  the  Con- 
stitution, but  they  perform  merely  judicial 
functions,  since  they  never  decide  anything 
but  the  cases  before  them.  It  is  natural  to  say 
that  the  Supreme  Court  pronounces  Acts  of 
Congress  invalid,  but  in  fact  this  is  not  so. 
The  court  never  directly  pronounces  any 
opinion  whatever  upon  an   Act   of    Congress. 
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What  the  court  docs  do  is  simply  to  determine 
A.  is  or  is  not  entitled  to  recover  judgment 
against  X.  ;  hut  in  determining  that  case  the 
court  may  decide  that  any  Act'  of  Congress 
is  not  to  he  taken  into  account,  since  it  is  an 
Act  beyond  the  constitutional  powers  of  Con- 

If  any  one  thinks  this  is  a  distinction  without 
a  difference  he  shows  some  ignorance  ef  politics, 
and  does  not  understand  how  much  the  autho- 
rity of  a  court  is  increased  by  confining  its 
action  to  purely  judicial  business. 

In  a  book  prepared  by  you,  sir,  entitled 
A  Manual  of  Reference  for  the  use  of 
Members  of  the  National  Australasian  Con- 
riithnu,  to  which  frequent  reference  has 
been  made,  the  matter  is  further  dealt 
with.  You  say,  at  page  126,  in  words 
that  I  would  like  to  adopt  as  part  of  my 
argument : — 

No  doubt  the  power  given  is  very  great,  but 
it  is  exercised  in  a  manner  and  by  a  body  which 
affords  the  least  possible  chance  of  friction  and 
quarrels  between  the  central  and  the  provincial 
governments.  A  veto  by  the  central  authority 
has  to  be  exercised  at  a  time  when  the  public 
attention  of  the  provincial  electors  is  directed 
to  the  matter  ;  at  a  time  when,  perhaps,  party 
spirit  runs  high,  when  angry  passions  pervade 
both  factions,  and  when  the  subject-matter  is 
invested  with  an  importance  which  is  not  in- 
trinsic, whereas  a  declaration  by  a  court  that  the 
statute  is  invalid  is  withdrawn  from  the  sphere 
of  politics.  Each  individual  and  each  state 
looks  upon  it  that  such  declaration  is  given  only 
in  pursuance  of  the  Constitution.  Public  atten- 
tion is  probably  directed  to  other  matters,  and 
the  question  has,  in  many  cases,  shrunk  into  its 
native  insignificance  ;  and  "  it  is  to  the  interest 
of  every  man  who  wishes  the  Federal  Constitu- 
tion to  be  observed  that  the  judgments  of  the 
federal  tribunals  should  be  respected,  and  they 
take  it  that  the  courts  are  the  protectors  of  the 
federal  compact,  and  that  the  federal  compact 
is,  in  the  long  run,  the  guarantee  of  the  rights 
of  the  separate  state." 

If  the  proposal  of  the  honorable  member 
(Mr.  Gordon)  was  carried  into  effect — 
though  of  that,  I  think,  there  is  not  the 
slightest  ehance — it  would  follow  that  any 
person  who  was  aggrieved  by  an  unconsti- 
tutional enactment  would  have  to  persuade 
the  Attorney-General  of  the  state  or  of 
the  Commonwealth,  as  the  case  might  be, 
to  in  some  way  set  the   law  in  motion  to 


i  tin  tie'  legality  of  the  enacts 
If  the  enactment  wa* one  which  af£ 
a    matter   exciting   strong  party   feeling. 

tli.  result  would  be  that  the  absl 
question  of  its  validity  would  have  to 
be  argued  before  the  court  at  a  time 
when  public  feeling  was  excited,  al- 
though it  would  be  of  the  utmost  im- 
portance that  the  decision  of  the  court 
should  be  entirely  free  from  all  suspicion 
of  political  bias.  Then,  too,  the  enact- 
ment might  be  valid  in  parts  and  invalid 
in  other  parts,  or  it  might  be  impossible 
to  interpret  it  in  the  abstract.  It  is  im- 
possible to  foresee  the  bearing  of  a  statute 
upon  all  possible  cases,  and  it  is  only  when 
a  case  comes  for  determination  before  a 
court  that  the  court  is  able  to  say  that  in 
that  particular  case  the  statute  does  or 
does  not  afford  protection  to  the  citizen 
who  has  relied  upon  it.  The  honorable 
member's  proposal  would  remove  at  once 
the  greatest  of  all  safeguards  to  the  impar- 
tiality and  usefulness  of  the  Federal  Court, 
by  taking  away  from  it  its  right  to 
deal  with  matters  which  are  brought,  as 
lawyers  term  it,  to  a  distinct  issue,  and  with 
precise  and  definite  points,  in  regard  to 
which  the  full  bearing  of  every  word  of  the 
judgment  could  be  appreciated  ?  Instead 
of  the  court  being  able  to  determine  the 
legality  of  an  enactment  in  its  bearing 
upon  any  particular  case,  there  would  be 
considerations  introduced  which  were 
utterly  foreign  to  the  atmosphere  of  the 
tribunal,  and  that  would  seriously  im pan- 
tile public  confidence  in  a  court  which, 
with  us,  as  in  America,  will,  I  believe, 
prove  to  be  the  ultimate  protector 
of  the  liberties  of  the  people.  Then, 
too,  the  amendment  is  in  its  form  so 
complicated  that  its  practical  working 
will  be  impossible.  The  honorable  mem- 
ber said  truly  that  the  Attorney-General 
constantly  intervenes  now.  Hut  he  inti-r- 
venes  at  the  expense  of  the  individual. 
The  individual  presents  his  ease,  and 
gives  a  guarantee  for  costs.  Under  this 
proposal  all  that  would  happen  would  be 
that  the  individual  who  wanted  to  as* 
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his  right  would  have  a  barrier  placed 
between  him  and  the  obtaining  of  justice. 
He  would  have  to  satisfy  the  Attorney- 
General  for  the  time  being  that  he  would 
be  able  to  pay  the  costs  of  any  action,  and 
he  would  have  to  bring  sufficient  political 
pressure  to  bear  upon  that  officer  to  get  him 
to  move  in  the  case,  and  finally  he  would  be 
left  to  contest  the  matter  in  his  own  inte- 
rests and  in  his  own  name.  The  result 
would  be  that  the  rights  and  liberties  of 
every  citizen  in  the  community  would  be 
placed  at  the  mercy  of  a  chance  parlia- 
mentary majority. 

Mr.  Gordon. — That  is  the  position  now 
— the  rights  and  liberties  of  every  indivi- 
dual are  at  the  mercy  of  a  parliamentary 
majority. 

Mr.  WISE. — The  honorable  member  is 
now  speaking  of  rights  in  respect  to  legis- 
lation. If  the  Parliament  of  South  Aus- 
tralia were  to  pass  a  law  contravening  the 
Merchant  Shipping  Act 

Mr.  Gordon. — I  am  not  speaking  of 
Imperial  legislation. 

Mr.  WISE.  —  Suppose  the  Parlia- 
ment of  South  Australia  wanted  to  get 
rid  of  the  Plimsoll  Mark  Act  —  even 
though  there  were  a  majority  it  would 
be  invalid,  but  according  to  the  honor- 
able member,  when  we  have  here  a 
case  exactly  analogous,  if  the  Constitution 
limits  the  power  of  the  state,  and  enacts 
that  certain  powers  shall  belong  exclu- 
sively to  the  Commonwealth  Parliament, 
and  that  if  the  state  deals  with  them  it 
invades  the  authority  of  the  Common- 
wealth Parliament,  the  individual  is  to 
have  no  rights  unless  he  can  persuade  the 
Government  of  the  day  to  take  up  his 
case.  It  is  in  the  interests  of  the  poorer 
and  uninfluential  classes  of  the  community, 
it  is  in  the  interests  of  the  minority,  that 
this  amendment  should  be  rejected,  be- 
cause it  places  an  obstacle  in  the  way  of 
obtaining  that  justice  which  ought  to  be 
free  to  every  individual  in  the  community. 

Mr.    HIGGINS    (Victoria).—  I    should 
like  to  add  my  protest  against  this  new 
clause.     I  am  bound   to   say  something, 
[Mr.  Wise. 


because  the  honorable  member  (Mr.  Gor- 
don) says  it  is  only  the  conservative 
and  timid  lawyers  who  would  venture  to 
oppose  this  proposal. 

Mr.  Gordon. — I  did  not  say  that.  I 
said  as  a  rule  the  legal  profession  is, 
according  to  Herbert  Spencer,  a  timid  and 
conservative  class. 

Mr.  HIGGINS.— That  may  be  so,  and 
if  the  honorable  member  says  he  did  not 
make  that  statement  it  is  all  right.  Any- 
how, I  thought  he  said  that  only  conserva- 
tive and  timid  lawyers  would  oppose  this 
clause.  There  is  no  doubt  the  intention 
of  the  honorable  member  is  excellent.  He 
wants  to  diminish  litigation.  If  he  can 
show  that  this  will  diminish  litigation  to 
any  material  extent,  and,  at  the  same 
time,  will  not  involve  us  in  a  great 
many  dangers  to  our  liberties,  I  will  go 
with  him,  but  he  has  not  shown  anything 
of  the  sort.  As  Mr.  Wise  has  shown,  it 
will  throw  an  unpopular  minority  into 
the  power  of  a  chance  Ministry  of  the 
day.  We  must  see  to-day  that  the  rights 
of  individuals,  even  unpopular  individuals, 
are  preserved  in  the  Constitution.  I  think 
Sir  John  Forrest  said  that  I  personally 
had  not  got  sufficient  respect  for  the 
rights  of  individuals. 

Sir  John  Forrest.— No. 

Mr.  HIGGINS.— Do  I  understand  him 
to  refer  merely  to  private  property  % 

Sir  John  Forrest.  —  Not  the  same 
respect  as  I  have. 

Mr.  HIGGINS.  —  I  understood  the 
honorable  member  to  put  himself  on  the 
very  highest  pedestal,  and  by  contrast  to 
put  me  on  the  very  lowest.  At  all  events, 
I  feel  that  if  this  were  carried,  an  un- 
popular individual,  to  obtain  his  rights 
and  liberties,  would  have  to  go  .cap  in 
hand  to  and  be  at  the  mercy  of  the  Go- 
vernment of  the  day.  I  was  thinking  of 
the  pig-tail  case  which  occurred  in  Cali- 
fornia, and  which  I  alluded  to  some 
time  ago,  where  an  abominably  unjust 
law  was  passed  against  Chinamen.  It 
was  passed  to  persecute  them  in 
regard    to    their    pig -tails,    which    they 
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w\  with  exceptional  reverence.  That 
law  was  declared  to  be  unconstitu- 
tional as  a  law  passed  by  a  state  I  ask 
honorable  members  to  consider  the  great 
difficulty  there  would  be  in  getting  the 
Federal  Congress  or  Federal  Executive  fco 
interfere  in  the  case  of  Chinamen,  so  as 
to  enforce  their  rights  in  such  a  case. 
There  was  an  exceptional  law  which  should 
never  have  been  passed.  It  was  distinctly 
a  persecuting  law.  Any  practical  politi- 
cian would  see  the  great  difficulty  there 
would  be  in  appealing  to  a  Federal 
Executive,  especially  if  there  was 
an  election  approaching,  to  enforce  the 
just  rights  of  Chinamen  in  such  a  case. 
The  same  thing  might  happen  sup- 
posing a  federal  law  were  passed  which 
was  outside  the  Constitution.  Supposing 
that  a  majority  of  the  state  concerned  hap- 
pened to  regard  the  man  as  unpopular  ; 
supposing  a  law  were  passed  that  no 
one  bearing  the  name  of  Jones  should  be 
admitted  into  the  state  of  Virginia,  the 
law  might  be  directed  against  a  certain 
person  named  Jones,  and  it  would  be 
unconstitutional,  and  Jones  could  not  en- 
force his  rights  to  go  into  that  state. 
I  ask,  is  he  to  be  compelled  to  go  cap 
in  hand  to  the  Attorney-General  of  the 
state  of  Virginia  to  enforce  his  rights? 
I  feel  that,  with  the  very  best  intentions, 
my  honorable  friend  is  making  the  gravest 
of  mistakes.  So  far  as  regards  the  main 
purport  of  the  amendment,  it  would  mean 
this :  That  you  could  only  get  a  point  of 
this  sort  decided  by  having  a  state  or 
Commonwealth  intervening  as  a  party. 
You  would  turn  judicial  questions  into 
political  questions.  You  would  proclaim 
— "  Here  is  a  question  between  the  state 
and  the  Commonwealth  ;  here  is  a  political 
question " ;  and  you  would  make  the 
Judges  partisans.  It  is  one  of  the  great 
advantages  of  private  persons  being  able 
to  raise  these  points,  and  not  the  states 
or  the  Commonwealth,  that  you  keep 
the  judicial  bench  free  from  the  taint 
of  political  partisanship.  I  feel  that  the 
more  you  look  at  this  thing  all  round,  the 


more  inconsistent  it  is  with  the  wry  first 
principles  of  justice.  It  may  be  said  — 
"  Even  supposing  the  law  does  go  beyond 
the  Constitution  in  some  degree,  surely  it 
ought  not  to  be  left  to  a  private  person  to 
upset  it."  I  say  it  ought  to  be  upset  at 
once  and  at  the  very  earliest  point.  As 
soon  as  ever  you  find  it  has  gone  beyond  the 
bounds  you  ought  to  say — "  This  thing 
is  illegal."  Otherwise  you  will  leave  to  the 
Ministry  of  the  day  these  powers  of  which 
you  are  so  careful,  giving  them  to  a 
majority  of  the  states  and  to  a  majority  of 
the  people.  You  wrould  allow  the  Ministry 
of  the  day  to  exercise  a  suspending  power 
as  to  whether  it  would  enforce  a  law  or 
not,  which  is  most  dangerous.  It  is  one 
thing  to  induce  a  Government  or  Parlia- 
ment to  pass  an  unjust  law,  and  it  is  quite 
another  thing  to  induce  a  Government  for 
one  excuse  or  another  to  hold  its  hand 
from  acting.  What  I  fear  is  that 
you  would  often  induce  the  Government 
to  withhold  its  hand  from  acting,  for  fear 
it  would  incur  opprobrium  or  unpopu- 
larity. I  sincerely  hope  the  amendment 
will  not  be  carried. 

Mr.  GORDON  (South  Australia).— Of 
course  the  objections  raised  are  those  I 
expected,  only  I  think  they  might  have 
been  put  with  even  greater  force.  And 
there  is  a  great  deal  more  to  be  said 
in  favour  of  my  motion  than  I  have 
been  able  to  say.  I  agree  at  once 
with  the  interpretation  of  Mr.  Wise 
that  this  measure  is  a  simple  method 
of  amending  the  Constitution  by  acquies- 
cence. I  intended  it  to  be  so,  and  that 
is  not  a  demerit — it  is  a  merit — of  the 
proposal.  As  for  the  argument  that  you 
might  as  well  have  no  Constitution  at  all 
if  you  allow  amendment  by  acquiescence, 
that  seems  rather  wide  of  the  mark. 
People  going  into  a  partnership  lay  down 
the  general  terms  of  that  partnership, 
but  they  may  be  qualified  by  consent. 
But  you  must  have  in  your  partner- 
ship general  rules  laid  down.  There  are 
the  general  lines  laid  down  in  the  Con- 
stitution, which  within  certain  limits  may 
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be  modified  as  agreed,  so  that  the  hon- 
orable and  learned  gentleman's  argument 
in  that  view,  I  think,  fell  to  the  ground. 
Mr.  Higgins  enforced  the  argument  as  to 
the  rights  of  the  individual.  Now,  I  have 
already  said  that  I  think  those  individual 
rights  should  be  subordinated  to  the 
general  rights  of  the  community,  and  to 
their  interests  as  expressed  in  the  law  for 
the  time  being.  I  object  altogether  to 
the  objection  that  party  faction  would 
govern.  What  would  govern  it  would 
be  the  sense  of  the  community  for  the 
time  being.  However,  as  there  appears 
to  be  no  hope  of  carrying  the  proposal, 
I  must  content  myself  by  submitting  it 
to  the  committee. 

Mr.  Gordon's  proposed  new  clause  was 
negatived. 

Mr.  WALKER  (New  South  Wales).— 
It  is  with  a  feeling  of  considerable  responsi- 
bility that  I  now  propose  new  clause  117a 
(to  follow  clause  1 17), which  is  as  follows : — 

If  the  colony  of  Queensland  adopts  this  Con- 
stitution, or  is  admitted  as  a  state  of  the  Com- 
monwealth, nothing  in  this  Constitution  shall 
be  taken  to  impair  any  right  which  the  Queen 
may  be  graciously  pleased  to  exercise  by  virtue 
of  Her  Majesty's  Royal  prerogative  or  under 
any  statute  in  respect  of  the  division  of  Queens- 
land into  two  or  more  colonies  ;  but  so  that  the 
Commonwealth  shall  retain  the  powers  con- 
ferred on  it  by  this  Constitution  to  impose 
terms  and  conditions  in  respect  of  the  establish- 
ment of  any  such  colony  as  a  state. 
Clause  117  reads  as  follows  : — 

A  new  state  shall  not  be  formed  by  separation 
of  territory  from  a  state  without  the  consent  of 
the  Parliament  thereof,  nor  shall  a  state  be 
formed  by  the  union  of  two  or  more  states  or 
parts  of  states,  or  the  limits  of  a  state  be  altered, 
without  the  consent  of  the  Parliament  or  Parlia- 
ments of  the  state  or  states  aS'ected. 

We  are  all  aware  that  one  of  the  reasons 
why  Queensland  is  not  with  us  to-day  is 
that  in  the  Parliament  of  that  colony  the 
members  for  the  Central  and  Northern 
Divisions  voted  against  the  Federal  En- 
abling Bill  because  they  were  afraid,  from 
the  way  in  which  the  measure  was  intro- 
duced, that  Queensland  would  be  made 
one  electorate,  and  that  the  members  of 
the  Federal  Convention  would  therefore  be 
[Mr.  Gordon.  ■ 


largely  elected  by  people  resident  in  the 
Southern  Division  of  the  colony.  In  that 
case,  they  feared,  if  clause  117  became  a 
part  of  the  Constitution,  they  would  be 
deprived  of  the  right  of  petitioning  Her 
Majesty  which  they  now  have.  It  may  be, 
perhaps,  in  the  recollection  of  honorable 
members  that  on  the  9th  April  I  presented 
at  Adelaide  a  petition  to  the  Convention 
from  the  Central  Queensland  Territorial 
Separation  League.  That  petition  has  had 
the  attention  of  the  Queensland  electors, 
and  has  not  been  dissented  from.  I  think 
it  would  be  well  if  I  read  a  few  extracts 
from  it,  showing  the  grounds  on  which  the 
petitioners  desire  that  a  new  clause  shall 
be  inserted  in  this  Constitution  so  as  to 
facilitate  the  entrance  of  Queensland  into 
the  Commonwealth.  Before  doing  that  I 
may  mention  that  the  colonies  of  Victoria 
and  Queensland  were  separated  from  New 
South  Wales  on  petition,  and  without  the 
approval  of  the  Parliament  of  New  South 
Wales.  In  fact,  Victoria  would  never 
have  been  able  to  secure  separation  from 
New  South  Wales  if  the  consent  of  the 
New  South  Wales  Parliament  had  been 
required.  At  the  time  Queensland  was 
made  into  a  separate  colony,  Her  Majesty, 
as  will  be  seen  from  the  extracts  I  will 
presently  read,  reserved  the  right  to  sepa- 
rate Queensland  into  two  or  more  colonies. 
The  memorialists,  amongst  other  things, 
made  the  following  statements  : — 

That,  by  Acts  passed  by  the  Parliament  of 
Queensland,  that  colony  has  for  certain  adminis- 
trative purposes  been  divided  into  three  parts, 
described  as  the  Southern  Division,  the  Cen- 
tral Division,  and  the  Northern  Division  respec- 
tively, with  the  several  boundaries  described 
in  the  1st  schedule  to  this  memorial. 

That  in  every  one  of  the  Government  Finan- 
cial Separation  Bills  introduced  unsuccessfully 
into  the  Queensland  Parliament  from  time  to 

time  since  1871 

They  have  had  Financial  Separation  Bills 
introduced  more  than  once, 
the   colony   was  proposed   to  be  divided   into 
three  parts — South,  Centre,  and  North. 

That  the  Queensland  Federal  Enabling  Bill, 
introduced  last  year,  provided  for  the  three  divi- 
sions being  constituted  as  separate  electorates. 
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The  Premier,  Sir  Hugh  Nelson,  when  moving 
the  .second  reading  of  this  Dill,  said—"  Take 
the  Northern  and  Central  districts.  We  all 
know  that  they  have  a  perfectly  legitimate 
aspiration,  that  they  are  looking  forward  to 
the  day  when  they  will  be  formed  into  separate 
states.  Why  should  they  not  ?  I  propose  that 
they  shall  of  necessity  be  represented  at  this 
Convention  by  dividing  the  colony  into  three 
electorates— Northern,  Central,  and, Southern, 
each  sending  its  own  representatives.  This  is 
a  burning  question  with  the  electors  of  the 
Northern  and  Central  districts. " 

That  is  the  first  time  they  brought  in  a 
Bill  in  which  it  was  proposed  that  the  mem- 
bers of  the  Convention  should  be  chosen 
in*  rely  by  the  members  of  the  House  of 
ably.  Further  on,  and  this  is  a 
matter  to  which  I  wish  to  draw  the  par- 
ticular attention  of  honorable  members, 
the  memorialists  say — 

That  the  inhabitants  of  the  Central  Division 
have  for  many  years  desired  the  privilege  of 
self-government,  and  to  that  end  have  repeatedly 
and  almost  unanimously  claimed  the  boon  from 
the  Parliament  of  Queensland,  as  well  as  by 
petition  from  the  Imperial  Government.  They 
rely,  not  only  upon  the  provision  made  in  past 
Imperial  legislation  for  the  protection  and  bene- 
fit of  communities  placed  in  the  position  of  the 
petitioners,  but  also  upon  the  implied  promise  of 
the  Duke  of  Newcastle,  in  his  despatch  of  the 
18th  August,  1S58,  addressed  to  Sir  William 
Denison,  the  Governor  of  New  South  Wales,  in 
which  he  stated  that  "It  will  be  desirable  that 
the  Crown  should  possess  the  power  of  dividing 
further  the  territory  now  created  into  the  colony 
of  Queensland  by  detaching  from  it  such  north- 
ern portions  as  may  hereafter  be  found  fit  to  be 
erected  into  separate  colonies  "  ;  and  also  upon 
his  despatch  to  the  Governor  of  Queensland,  Sir 
George  Bowen,  dated  14th  September,  1861,  in 
which  he  said—"  I  am  not  prepared  to  abandon 
on  behalf  of  Her  Majesty's  Government  the 
power  to  deal  with  districts  not  yet  settled 
as  the  wishes  and  conveniences  of  the  future 
settlers  may  require." 

The  petition  ends  as  follows  : — 

That  a  clause  of  the  Commonwealth  Bill  of 
1891  contains  the  provision  that  subsequent  to 
the  passing  of  the  Act  of  Union  no  state  shall 
be  subdivided,  except  with  the  sanction  of  the 
Parliament  of  that  state  ;  and  your  memorial- 
ists have  reason  to  apprehend  that  the  same 
provision  will  be  contained  in  the  Bill  of  the 
Convention. 


That  is  so  at  the  present  ti 

That  the  enacting  of  such  a  provision  would 
be  calamitous  to  the  Central  and  Northern  Divi- 
sions of  Queensland,  and  leave  them  perpetually 
at  the  mercy  of  the  more  numerous  but  less  pro- 
ductive populations  of  the  Southern  Division. 

That,  as  an  act  of  simple  justice,  your  me- 
morialists therefore  pray  that  provision  may 
be  made  in  the  Constitution  Bill  of  the  Con- 
vention for  the  admission  of  the  present  colony 
of  Queensland  into  the  Federation  as  three 
separate  autonomous  provinces  or  states. 

Well,  of  course,  we  could  not  think  of 
admitting  the  present  colony  of  Queens- 
land into  the  Commonwealth  as  three  dif- 
ferent states,  because  that  would  give 
them  an  undue  representation,  but  my 
amendment  overcomes  that  difficulty. 
And  I  must  here  express  my  thanks  to 
the  leader  of  the  Convention  for  put- 
ting my  proposal  into  proper  form.  I 
therefore  hope  that  the  Convention  will 
see  their  way  to  adopt  this  new  clause, 
because  it  may  be  the  means  of  facili- 
tating the  entrance  of  Queensland  into 
the  Federation.  I  have  shown  this  clause 
to  several  members  of  the  Queensland 
Legislature  whom  I  have  met  in  Mel- 
bourne, some  of  them  representatives  of 
Southern  Queensland. 

Mr.  Barton. — Whom  do  you  say  you 
have  discussed  the  matter  with  ? 

Mr.  WALKER. — With  several  members 
of  the  Queensland  Parliament. 

Mr.  Barton. — With  any  representing 
Southern  constituencies  ? 

Mr.  WALKEB. — Yes,  among  others, 
with  the  representative  of  Maryborough, 
and  they  did  not  see  that  Queensland 
will  be  in  a  worse  position  if  this  clause 
is  passed  than  she  is  at  present.  South- 
ern Queensland  will  be  in  no  worse  position 
if  the  power  to  petition  Her  Majesty 
remains  as  it  now  stands.  I  have  myself 
resided  in  the  three  districts  of  Queens- 
land, so  1  can  speak  from  personal  know- 
ledge. Since  the  early  "sixties"  there  has 
been  a  continual  movement,  for  separation, 
and  so  much  is  this  state  of  public  opinion 
in  Queensland  recognised  that  the  head- 
quarters of  one  Supreme  Court  Judge  are 


1692 


Commonwealth  of 


[1  March,  1898. 


Australia  Bill. 


at  Townsville,  of  another  at  Rockhamp- 
ton,  and  the  remainder  of  the  Supreme 
Court  Judges  have  their  head-quarters  in 
Brisbane.  The  clause  I  now  propose 
practically  says  to  the  people  of  Queens- 
land— "If  you  join  the  Federation  you 
shall  have  the  same  privilege  as  regards 
dividing  your  territory  as  you  have  now." 

Sir  Edward  Braddon.  —  They  have 
been  told  that  by  the  Secretary  of  State 
for  the  Colonies. 

Mr.  WALKER.— Yes.  I  shall  not  de- 
tain the  Convention  further,  but  if  there 
is  anymore  information  which  I  can  give  to 
honorable  members,  I  shall  be  most  happy 
to  give  it.  I  have  shown  my  proposed 
clause  to  a  good  many  members  of  the 
Convention,  and,  so  far  as  I  can  gather, 
the  feeling  is  that  it  seems  to  be  only 
reasonable  that  Queensland  should  not  be 
put  at  a  disadvantage  by  coming  in.  At 
present  a  large  portion  of  Queensland 
would  be  put  at  a  great  disadvantage  if 
they  came  in  and  this  Constitution  was 
not  altered,  because  they  would,  for  all 
time,  lose  the  opportunity  of  being  sepa- 
rated, except  with  the  consent  of  the 
Queensland  Parliament,  and  many  years 
might  elapse  before  they  could  get  the 
relief  for  which  they  have  petitioned  Her 
Majesty  the  Queen. 

\_The  Chairman  left  the  chair  at  Jive 
o'clock  p.m.  The  committee  resumed  at 
thirty-five  minutes  past  seven  o'clock  p.m.~\ 

Mr.  DEAKIN  (Victoria). — I  understood, 
before  the  adjournment,  that  the  leader 
of  the  Convention  was  about  to  offer 
some  remarks  on  this  clause,  and  awaited 
with  interest  what  he  had  to  say 
upon  it.  For  my  own  part,  there  seems 
to  be  one  amendment  and  one  addition 
necessary.  I  have,  since  the  adjourn- 
ment, learned  that  a  similar  provision 
obtains  in  the  Constitution  of  Western 
Australia,  and  it  seems  to  me  that  the 
clause  should  be  made  to  apply  also  to 
that  colony. 

Mr.  Kingston.— Why  not  make  it 
general  ? 

[Mr.  Walker. 


Mr.  DEAKIN. — Perhaps  that  would  be 
better  still.  But  it  is  interesting  to  know 
that  the  conditions  which  this  clause  is 
intended  to  meet  pertain  to  more  than  one 
colony. 

Sir  John  Forrest. — We  do  not  want 
it  to  apply  to  us. 

Mr.  Walker. — Is  it  not  the  case  that 
Queensland  has  not  made  a  special  effort 
to  come  into  this  Federation  owing  to  the 
necessity  for  this  provision  1 

Mr.  DEAKIN. — But  that  is  not  a  rea- 
son wThy  Queensland  should  be  the  only 
colony  referred  to  in  the  clause,  nor  is  it  a 
reason  why  the  proposal  should  not  apply 
to  all  the  colonies.  It  seems  to  me  that 
the  amendment  suggested  by  Mr.  Kingston 
would  be  an  improvement ;  but  I  would 
suggest  that  the  proper  provision  is  that 
which  is  already  found  in  the  measure  be- 
fore us,  and  that  is  the  reservation  to  the 
Federal  Parliament  of  the  power  of  sub- 
division. The  exercise  of  such  a  powrer 
during  the  separate  existence  of  the 
colonies  would  naturally  be  vested  in  Her 
Majesty,  but  after  the  establishment  of 
union  the  proper  authority  in  which  to 
vest  such  a  power  would  be  the  Federal 
Parliament. 

Mr.  Walker. — Look  at  clause  117. 

Mr.  DEAKIN.— That  clause  provides 
that  a  new  state  shall  not  be  formed 
by  separation  from  another  state  with- 
out the  consent  of  the  Parliament  thereof. 
If  any  power  of  subdivision  is  to  be 
given  it  should  be  to  the  Federal  Parlia- 
ment, as  such  a  provision  would  be  more 
in  accordance  with  a  Federal  Constitu- 
tion. In  fact,  it  would  be  embarrassing 
to  give  to  Her  Majesty  such  a  power, 
when  the  state  to  be  subdivided  was  a 
member  of  a  federal  body,  in  whose  Con- 
stitution and  whose  representative  strength 
such  a  subdivision  would  make  serious 
alterations. 

Sir  Edward  Braddon. — But  Queens- 
land apparently  does  not  intend  to  become 
a  member  of  the  Federation. 

Mr.  DEAKIN.— The  matter  can  only 
be    considered    from  the   point  of    view 
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of  the  possibility  of  her  becoming 
a  member.  I  am  in  favour  of  Mr. 
Walker's  proposal,  with  the  amendment 
indicated,  and  with  the  suggestion  made 
by  the  Premier  of  South  Australia  that 
instead  of  confining  it  to  an  individual 
colony  the  clause  should  be  made  to  apply 
generally,  and  that  the  power  of  sub- 
dividing should  be  transferred  to  the 
Federal  Parliament. 

Mr.  Symon. — You  would  not  make  it 
apply  to  any  other  colony  as  to  which  the 
same  power  does  exist  ? 

Mr.  DEAKIN. — It  is  not  necessary,  be- 
cause clause  117  provides  for  every  other 
i nst .tiioo  in  which  such  power  of  subdivi- 
sion may  be  required. 

Sir  John  Forrest. — Is  there  any  such 
provision  in  regard  to  Queensland  1 

Mr.  DEAKIN.— So  I  understand.  The 
provision  in  clause  117  can  only  be  exer- 
cised with  the  consent  of  the  colony 
to  be  subdivided.  But  in  two  states  at 
least  —  Queensland  and  Western  Aus- 
tralia —  there  exists  a  special  power  in 
their  present  Constitution  for  subdivision 
without  the  consent  of  the  states. 

Sir  JOHN  FORREST  (Western  Aus- 
tralia).— Although  I  am  quite  aware  that 
there  is  a  provision  in  the  Constitution  of 
Western  Australia  that  Her  Majesty  in 
Council  may  subdivide  the  colony,  I  think 
it  very  unlikely,  at  any  rate  under  any 
circumstances  we  can  foresee  at  the  present 
time,  that  that  event  will  ever  take  place 
unless  it  is  desired  by  the  Legislature  of 
the  colony.  I  am  not  aware  that  in  the 
Constitution  of  Queensland  there  is  any 
provision  for  the  separation  of  the  colony, 
although  I  know  that  there  has  been  a 
good  deal  of  controversy  in  regard  to  the 
matter. 

Mr.  Kingston. — Is  there  any  special 
provision  in  your  Constitution  Act  ? 

Sir  JOHN  FORREST.— Yes.  I  think 
the  Imperial  Government  has  pretty  well 
laid  it  down  that  it  will  not  subdivide 
Queensland  without  the  consent  of  its 
Legislature.  That  has  been  the  position, 
I  think,  which  has  boon  taken  up,  if  not 


actually  in  words,  certainly  in  effect. 
Although  the  fact  is  stated  in  the  Con- 
stitution of  Western  Australia  that  Her 
Majesty  in  Council  may  subdivide  the 
colony,  I  suppose  that  power  is  inherent 
in  the  Imperial  Parliament  in  regard  to 
any  British  colony.  Although  it  would 
probably  be  easier  to  subdivide  Western 
Australia  than  it  was  to  subdivide  New 
South  Wales,  still  I  take  it  that  the 
power  is  inherent  in  the  Imperial  Par- 
liament to  subdivide  New  South  Wales, 
Queensland,  or  any  other  British  colony, 
if  it  chooses  to  do  so.  But  we  know  very 
well  that  that  is  not  likely  to  take  place, 
at  any  rate,  under  circumstances  that  we 
can  foresee.  I  cannot  think  that  the  pro- 
posal of  Mr.  Walker  is  one  which  I  should 
support,  because  I  take  it  that  the  sub- 
division of  Queensland  is  not  likely  to  come 
about  unless  with  the  consent  of  her  people, 
and  that  would  come  about  just  as  easily 
under  a  federal  form  of  government,  sub- 
ject to  conditions,  as  it  would  come  about 
under  existing  conditions.  I  do  not  think  it 
belongs  to  us  particularly  to  pave  the  way 
specially  for  Queensland  in  this  matter. 
Queensland,  no  doubt,  will  be  able  to  look 
after  herself,  to  manage  her  own  business 
in  her  own  way,  and,  as  she  is  not  repre- 
sented here,  I  think  we  should  treat  her  as 
we  treat  every  other  colony  in  the  group, 
that  is,  pave  the  way  for  her  to  come  in, 
leaving  it  to  her  people  to  determine  here- 
after whether  it  shall  or  shall  not  be  sub- 
divided. 

Mr.  ISAACS  (Victoria).— I  shall  be  very 
glad  if  some  honorable  member  who  is 
more  familiar  with  the  Constitution  of 
Queensland  than  I  am  can  tell  us  pre- 
cisely where  this  alleged  power  of  subdi- 
vision exists. 

Mr.  Wise. — It  is  in  their  Constitution. 

Mr.  ISAACS.— I  shall  be  very  glad  if 
some  honorable  member  will  point  it  out 
to  me.  So  far  as  I  have  been  able  to 
gather,  the  Imperial  Act  of  1855,  18  and  19 
Vict.,  chapter  54,  provides  that  the  north- 
ern boundary  of  New  South  Wales  may  be 
altered  by  letters  patent.  Section  7  of  that 
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Act  provides  that  whenever  the  Crown 
does  alter  the  northern  boundary  of  New- 
South  Wales,  it  may  constitute  the  portion 
north  of  the  newly-constituted  boundary 
into  a  separate  colony  or  separate  colonies. 
Now,  Her  Majesty  did  in  1859,  by  letters 
patent,  alter  the  northern  boundary,  and 
constituted  a  colony.  It  converted  the 
Moreton  Bay  district  into  Queensland. 

Mr.  Higgins. — Then  is  not  the  power 
exhausted  1 

Mr.  ISAACS. — I  am  not  aware  whether 
any  power  of  subdivision  exists  apart 
from  Imperial  legislation. 

Mr.  Barton. — It  is  only  Imperial  legis- 
lation, I  think,  and  then  there  is  the 
Boundary  Act  of  1895. 

Mr.  ISAACS.— That  Boundary  Act  of 
1895  does  not,  I  think,  touch  this  par- 
ticular point.  That  is  the  Act  requiring 
the  consent  of  the  colonies  to  a  decision  on 
this  point. 

Mr.  Kingston. — That  is  merely  an  Act 
of  agreement. 

Mr.  Barton. — It  says  that  where  any 
colony  has  been  or  is  altered  afterwards 
by  letters  patent,  those  boundaries  shall 
be  considered  the  boundaries  of  the  colony. 

Mr.  ISAACS.— That  is  a' short  Act  of 
two  or  three  clauses  dealing  with  the 
point  of  the  consent  of  a  state,  but  I  don't 
think  it  touches  the  point  now  before  the 
Convention. 

Mr.  Walker. — That  Act  only  refers  to 
the  boundaries  of  existing  colonies  and 
does  not  deal  with  severance. 

Mr.  ISAACS.— That  Act  is  the  58th 
or  59th  Victoria  of  1895.  It  provides  that 
where  the  boundaries  of  a  colony  have, 
either  before  or  after  the  passing  of  the 
Act,  been  altered  by  Her  Majesty  the  Queen 
by  Order  in  Council — by  letters  patent — 
the  boundaries  so  altered  shall  be  deemed 
to  be  from  the  date  of  the  alteration  the 
boundaries  of  the  colony  fixed,  and  the 
consent  of  the  colony  shall  be  required 
to  the  alteration  of  the  boundary.  As  I 
have  said,  I  do  not  think  that  affects  the 
present  position.  So  far  as  I  am  per- 
sonally acquainted  with  the  law — I  do  not 
[Mr.  Isaacs. 


pretend  to  a  close  acquaintance  with  it — 
that  is  the  position.  The  7th  section  of 
the  Act  gives  power  to  alter  the  northern 
boundary  of  New  South  Wales  by  letters 
patent.  That  has  been  done,  and  terri- 
tory severed  from  New  South  Wales  has 
been  erected  into  a  new  colony  called 
Queensland.  It  looks  very  much  as 
if  the  power  given  by  letters  patent 
has  been  exhausted.  I  am  aware  the 
separatists,  as  they  are  called,  in  cer- 
tain parts  of  Queensland  have  urged 
on  the  Imperial  Government  that  there 
still  exists  an  unexercised  power  to  further 
subdivide  Queensland.  Whether  that  be 
correct  or  not  I  do  not  know.  The  Home 
Government  have  said  they  do  not  aban- 
don the  claim  to  do  it,  but  on  what 
ground  that  is  urged  I  am  not  aware. 
We  are  not  in  a  position  to  say  there  is 
such  a  power,  and  until  we  are  clear  on 
that  point  we  might  be  taking  an  extra- 
ordinary step  if  wc  put  in  a  clause  dealing 
with  the  matter. 

Sir  EDWARD  BRADDON  (Tasmania). 
— I  think  it  would  be  prudent,  in  the 
interests  of  the  Commonwealth,  to  retain 
this  power  in  the  hands  of  the  Queen,  even 
if  no  immediate  necessity  arises  for  such 
retention  out  of  the  existing  Constitution 
of  Queensland.  We  know  that  it  is  at 
present  admitted  by  Queen  slanders  them- 
selves that  they  have  no  power  of  dividing 
their  territory.  At  the  present  time  the 
,people  of  Queensland  seem  to  be  in  a  very 
puzzled  condition  on  this  question.  The 
northern  and  central  portions  of  that  colony 
desire  to  be  separated.  They  desire  Queens- 
land to  be  divided  into  three  colonies,  and 
not  very  long  >ago — I  think  some  two  or 
three  years  ago— the  Secretary  of  State 
for  the  Colonies  forwarded  the  informa- 
tion that  no  such  division  might  be  made 
until  the  colonies  are  federated.  Federa- 
tion, therefore,  had  to  precede  the  divi- 
sion of  Queensland.  Now,  apparently 
there  is  a  movement  in  the  northern 
part  of  Queensland,  which  has  for  its 
object  the  reversal  of  the  order  of  things, 
and    making    the  division  of  Queensland 
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precede  federation.  As  the  matter  stands 
at  present,  there  is  a  direct  flying  in  the 
face  of  the  advice  received  from  home, 
and  no  hope  whatever  is  offered  to  the 
people  of  Northern  Queensland  of  obtain- 
ing the  division  for  which  they  ask.  They 
have  first  to  federate,  and  it  would  cer- 
tainly not  impede  that  federation  if  we 
retain  this  provision  in  the  Constitution 
Bill,  which  gives  Her  Majesty  the  preroga- 
tive to  say  whether  that  division  shall 
take  place  or  not. 

Mr.  BARTON  (New  South  Wales).— 
Among  the  parliamentary  papers  pub- 
lished in  Queensland  will  be  found  in  the 
Votes  and  Proceedings  for  1893  a  synopsis 
of  Imperial  legislation  relating  to  the 
separation  of  Australian  territories,  and 
the  creation  of  new  colonies  therein,  and 
the  establishment  of  government  therein. 
In  that  synopsis  (page  1036)  reference  is 
made  by  quotation  to  the  Acts  which  seem 
to  deal  with  this  matter.  The  first  is  3 
and  4  Vict.,  chapter  62,  section  2,  which 
recites — 

Whereas  the  said  colony  of  New  South  Wales 
is  of  great  extent,  and  it  may  be  fit  that  cer- 
tain dependencies  of  the  said  colony  should  be 
formed  into  separate  colonies,  it  shall  be  lawful 
for  Her  Majesty,  by  letters  patent  to  be  from 
time  to  time  issued  under  the  Great  Seal  of  the 
United  Kingdom  of  Great  Britain  and  Ireland, 
to  erect  into  a  separate  colony  or  colonies  any 
islands  which  are  now,  or  may  hereafter  be, 
comprised  within  or  be  dependencies  of  the 
said  colony  of  New  South  Wales. 

Then,  5  and  6  Vict.,  chapter  76,  section 
0 1 ,  provides  that — 

It  shall  be  lawful  for  Her  Majesty,  by  letters 
patent  to  be  from  time  to  time  issued  under 
the  Great  Seal  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  to  define  as  to  Her  Ma- 
jesty shall  seem  fit,  the  limits  of  the  colony  of 
New  South  Wales,  and  to  erect  into  a  separate 
colony  or  colonies  any  territories  which  now 
are,  or  are  reputed  to  be,  or  may  hereafter  be, 
comprised  within  the  said -colony  of  New  South 
Wales  :  Provided  always  that  no  part  of  the 
territories  lying  soul  hwards  of  26  degrees  south 
latitude  in  the  said  colony  of  New  South 
Wales  shall  he  Ity  any  such  letters  patent  as 
Aforesaid  separated  from  the  said  colony. 


13  and   14  Vict.,  chapter  59,  section   32, 
provides — 

And  whereas  by  the  said  firstly -recited  Act 
of  the  sixth  year  of  Her  Majesty  power  is  re- 
served to  Her  Majesty,  by  letters  patent  to  be 
from  time  to  time  issued  under  the  Great  Seal 
of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  to  define  the  limits  of  the  said  colony 
of  New  South  Wales,  and  to  erect  into 
a  separate  colony  or  colonies  any  terri- 
tories which  then  were,  or  were  reputed 
to  be,  or  thereafter  might  be,  comprised 
within  the  colony  of  New  South  Wales  :  Pro 
vided  that  no  part  of  the  territory  lying 
southwards  of  the  26th  degree  of  south  latitude 
in  the  said  colony  of  New  South  Wales  should 
by  any  letters  patent  as  aforesaid  be  detached 
from  the  said  colony  of  New  South  Wales : 
And  whereas  it  is  expedient  that  the  power 
reserved  to  Her  Majesty  as  aforesaid  should 
be  extended  over  certain  parts  of  the  said 
territories  lying  southwards  of  26  degrees 
of  south  latitude  upon  the  application  of  the 
inhabitants  thereof:  Be  it  enacted  that  it  3hall 
be  lawful  for  Her  Majesty  from  time  to  time 
upon  the  petition  of  the  inhabitant  householders 
of  any  such  of  the  territories  in  the  said  proviso 
mentioned  as  lie  north  ward  of  30  degrees  of  south 
latitude  to  detach  such  territories  from  the 
colony  of  New  South  Wales,  and  to  erect  such 
territories  into  a  separate  colony  or  colonies, 
or  to  include  the  same  in  any  colony  or  colonies 
to  be  established  under  the  powers  of  the  last- 
mentioned  Act ;  and  all  powers  and  provisions 
of  the  last-mentioned  Act  in  respect  of  any  new 
colony  or  colonies  to  be  established  under  such 
Act  shall  extend  to  any  new  colony  or  colonies 
to  be  established  under  this  enactment. 

Then  there  is  a  provision  in  the  Now 
South  Wales  Constitution  Act,  section  7, 
that — 

It  shall  be  lawful  for  Her  Majesty,  by  letters 
patent  to  be  from  time  to  time  issued  under 
the  Great  Seal  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  to  erect  into  a  sepa- 
rate colony  or  colonies  any  territories  which 
may  be  separated  from  New  South  Wales  by 
such  alterations  as  aforesaid  of  the  northern 
boundary  thereof. 

Further,  the  24th  and  26th  Vict.,  chapter 
44,  section  2,  provides — 

It  shall  be  lawful  for  Her  Majesty,  by  such 
letters  patent  as  aforesaid,  to  annex  to  any 
colony  which  is  now  or  may  hereafter  be 
established  on  the  Continent  of  Australia  any 
territories  whieh,  in  the  exercise  of  the  powers 
hereinbefore     mentioned,     might     have     been 
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erected  into  a  separate  colony :  Provided 
always  that  it  shall  be  lawful  for  Her  Majesty 
in  such  letters  patent  to  reserve  such  powers  of 
revoking  or  altering  the  same  as  to  Her  Majesty 
shall  seem  fit ;  or  to  declare  the  period  during 
which  such  letters  patent  shall  remain  in  force; 
and  also  in  the  revocation  or  other  determina- 
tion of  such  letters  patent  to  exercise  in  respect 
of  the  territories  referred  to  therein  or  any  part 
thereof  all  such  power  and  authority  as  might 
have  been  exercised  if  the  said  letters  patent 
had  never  been  issued. 

And  then  the  petition  says — 

It   is  assumed  that  the   foregoing  citations 
establish  these  facts — 

(1)  In  the  beginning  the  Crown  carried  out 

the  details  of  administrative  govern- 
ment and  restricted  legislation. 

(2)  By   the  Act   of   1842   (5  and  6  Vict., 

chapter  76),  the  separation  of  the 
two  functions— division  of  territories 
and  establishment  of  colonies— was 
first  indicated,  the  reservation  of  the 
divided  power  to  the  Crown  being 
distinctly  stated.  By  this  Act  the 
elective  principle  was  first  intro- 
duced. 
I  mention  this  to  show  the  position  taken 
up  by,  those  who  advocate  separation. 

(3)  By  the  Act  of  1850  (13  and  14  Vict., 

chapter  59),  the  reservation  to  the 
Crown    of   the    power    to    separate 
territories  was  re-affirmed  ;  but  with 
the  right  vested  in  the  inhabitants 
of  Australian  territories  to  call  for 
its     exercise.      As  regards  govern- 
ment,   the    elective    principle    was 
continued,      and      the      power     to 
the      Legislative      Council,     estab- 
lished   under    the     preceding    Act, 
and  the  Act  presently  cited,  to  es- 
tablish an  enlarged  form  of  Legisla- 
ture, either  of  one  or  two  Houses, 
with    either    partly   nominative    or 
wholly  representative.     By  the  37th 
section  of  this  Act  these  powers  were 
extended   to  all  new  colonies  from 
time   to  time  created  on  separated 
territory,   and  it  thus   became  the 
constitutional  charter  of  Australia, 
and  on  which  or  from  which  all  the 
Australian  Constitutions  have  been 
framed  or  devised. 
The  New  South  Wales  Constitution  Act  of 
1853  and  the  recent  Western  Australia  Consti- 
tution Act  were  both  submitted  to  the  Imperial 
Government  on   this   authority,   of    which   no 
diminution  has  hitherto  been  attempted,  except 
by  the  18  and  19  Vict.,  chap.  54,  by  a  provision 
{Mr.  Barton. 


in  which  the  form  of  Legislature  and  Govern- 
ment in  new  colonies  was  directed  to  be  in 
accordance  with  those  in  force  at  the  time  in 
New  South  Wales.  This  proviso  was  repealed 
by  the  24  and  25  Vict.,  chap.  44  (1861),  and 
the  provisions  of  the  13  and  14  Vict.,  chap.  59, 
are  the  only  ones  in  force  at  the  present  time. 
That  seems  to  be  the  position  which  the 
petitioners  took  up,  that  the  division  is 
possible,  and  ought  to  be  carried  out, 
under  Act  13  and  14  Vict.,  chapter  59. 

Mr.  Higgins. — Is  not  the  power  of 
creating  new  colonies  exhausted  ? 

Mr.  BARTON.— In  all  these  cases  the 
power  may  be  given  by  letters  patent 
from  time  to  time.  The  power  is  not 
exhausted  as  long  as  there  is  territory  to 
operate  upon. 

Mr.  Isaacs. — Her  Majesty  might  have 
constituted  a  portion  of  that  territory 
into  a  colony. 

Mr.  BARTON.— She  might.  She  might 
have  made  Southern  Queensland  into  a 
colony,  and  not  dealt  with  the  remainder. 
Then  the  question  arises,  whether  the 
power  might  not  be  exhausted  by  the  ter- 
ritory to  be  operated  upon  being  also  ex- 
hausted— whether  these  powers  are  such  as 
entitle  Her  Majesty,  after  making  a  sub- 
division, to  make  a  further  subdivision 
of  the  same  territory.  There  is  a 
doubt  as  to  whether  the  alteration  of 
boundaries  can  be  read  so  widely  as  to 
mean  the  separation  of  territory.  Having 
explained  the  position  of  the  petitioners, 
who  seem  very  urgent  in  their  claims,  I 
feel  considerable  doubt  and  difficulty  about 
this  clause  myself.  I  should  be  very  loath 
indeed  to  omit  any  reasonable  provisions 
from  this  Constitution  which  might  satisfy 
the  inhabitants  of  Queensland  as  to  the 
terms  on  which  they  might  hereafter  come 
in — not  terms  affecting  the  Commonwealth, 
but  terms  affecting  the  relations  of  one 
part  of  that  territory  with  another  part. 
It  might  be  wise  to  provide  that  nothing 
should  be  done  by  this  Constitution 
which  should  determine  any  existing 
right  of  the  Crown  to  be  exercised 
as  this  Act  specifies  upon  the  call 
of    the  inhabitants,  and   there,  probably, 


Commonwealth  of  [1  March,  1898.]  Australia  Bill. 


169: 


the  Convention  will  be  agreed.  I  do  not 
complain  of  the  form  of  the  clause,  because 
I  have  had  a  hand  in  drafting  it  myself. 
It  simply  refuses  to  impair  any  right 
that  may  exist.  The  real  question  is 
whether,  taking  all  these  Acts  into  con- 
sideration, there  is  really  anything  to  be 
conserved. 

Mr.  Wise. — It  can  do  no  harm. 

Mr.  BARTON.— No,   I  am  inclined  to 
think  it  can  do  no  harm ;  but  I  recognise 
that  the  electors  of  Southern  Queensland 
are   in   a    majority,    and    that   Southern 
Queensland   has   all   along   resisted    this 
separation,  and  claimed  from  the  Imperial 
Government    the    right    of    determining 
when    the    separation    should    be   made. 
That  is  to  say,   the   people  of  Southern 
Queensland,  being  in  a    majority  in  the 
Queensland   Parliament,    have   all   along 
urged  that  they  are  the  people  who  should 
determine  the  question  of  separation;  and, 
that  being  so,  I  am  in  doubt  whether,  by 
the  passing  of  this  clause,  we    may  not 
generate    some    friction    which    will     be 
rather  adverse  to  the  interests  of  federa- 
tion.     It  is  quite  true  that  the  passing 
of    the    clause   will    not    derogate    from 
their  claim,  because,  if  Her  Majesty  has 
no  right  to  subdivide  the  colony  further, 
this  provision  will  have  no  effect.     On  the 
other  hand,  we  should  be  careful  not  to  put 
into  the  Bill  anything   which    is    merely 
blank  cartridge,  as  in  that  case  this  pro- 
vision   would    be.       I    do    not    want    to 
give  any  strenuous  opposition  to  the  pro- 
posal.    We  should,  howTever,  consider   it 
well,  and  if  we  agree  to  it,  it  might  be 
well  for  the  President  to  telegraph  to  the 
Queensland  Government — who,  so  far  as 
the  Convention  is  concerned,  represent  the 
colony — the  text  of  the  clause,  and  to  ask 
for  their  opinion  upon  it.     Our  action  in 
passing  the  clause  would  not  have  finality 
at  this  stage,  and  this  might  be  a  good 
opportunity  to   get    the    opinion    of   the 
Queensland  Government. 

Mr.  Solomon. — Which  Government  may 
or  may  not  represent  the   people  of  the 
colony. 
[107] 


Mr.  BARTON.— Yes  ;  but  in  regard  to 
any  colony  which  is  not  represented  here, 
we  must  assume  that  the  Government  is 
the  only  authority  which  can  present  the 
opinions  of  the  people.     The  clause  raises 
a    difficulty,    and     the     question    arises 
whether  we  should  embody  it  in  the  Con- 
stitution,  or   whether    it    would   not  be 
better  that   a   telegram   should   be   sent 
to   the  Government  of  Queensland,   inti- 
mating  that   the   clause   had    been   pro- 
posed, and  inviting  their  opinion  upon  it. 
That  could  be  done  at  the  present  stage, 
and   would    prevent   any    trouble    if, 
might  happen,  the  clause  were  negatived. 
Perhaps   it  might  suit  the  views  of  the 
honorable  member  (Mr.  Walker)  to  with- 
draw   the     clause    until    a    reply    could 
be   obtained.     That    would  preserve  our 
right     to     deal    with    the    matter,    be- 
cause   we   could    at    a  later  date    insert 
the  clause  upon  the  recommittal  of  the 
Bill  if  we  found   that   the  views  of   the 
Government  of  Queensland  sustained  the 
opinion  that  the  clause    was   one    which 
should  be  passed.     I  would  suggest  to  the 
honorable    member    that,    as    a    middle 
course,  and  one  which  would  not  involve 
friction — because,  although  we  may  put 
the  clause  into  the  Constitution,  and  take 
it  out  again,  we  may  arouse  jealousy  and 
friction,  which  would  do  no  good,  in  the 
face   of   our  desire  to  see  Queensland  a 
member  of    the  Federation  —  he  should 
withdraw  the  clause   until   we   can  hear 
from    the    Government    of     Queensland. 
That  course  would  not  leave  the  memory 
of    any    past    wrong.      At    the    present 
time  we  are  not  quite  sure  of  the  effect 
of     the     proposal,     although     members 
of    the    Queensland    Legislature — one   of 
them   representing   a   southern   constitu- 
ency  

Mr.  Walker. — The  Chairman  of  Com- 
mittees. 

Mr.  BARTON.— Although  these  gentle- 
men have  told  the  honorable  member  that 
the  provision  is  a  good  one,  we  might 
get  a  more  authoritative  pronouncement 
by  taking  the  course  I  suggest. 
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Mr.  WALKER  (New  South  Wales).— 
I  have  much  pleasure  in  complying  with 
the  suggestion  of  the  leader  of  the  Con- 
vention, more  especially  as  it  will  give 
our  Queensland  friends  another  oppor- 
tunity of  knowing  that  it  is  our 
wish  to  act  in  a  thoroughly  federal 
spirit,  so  far  as  that  colony  is  concerned. 
I  may  mention  for  the  information  of  hon- 
orable members  that  when  Queensland 
was  established  as  a  separate  colony,  on  the 
10th  December,  1859,  its  total  population 
was  under  30,000;  it  is  now  about  470,000 

a  very  considerable  increase  in  38  years. 

The  portion  of  Queensland  which  does  not 
want  federation  at  present,  but  which  wishes 
to  make  provision  for  it,  contains  170,000 

people a  population  as  large  as  that  of  the 

great  colony  of  Western  Australia.  I  have 
no  doubt  but  that  if  we  follow  the  sugges- 
tion of  our  leader  good  will  eventuate.  I 
have  no  other  object  than  to  do  what  I 
can  to  bring  the  great  colony  of  Queens- 
land into  the  Federation,  being  one  of 
those  who  think  that  the  Federation  of 
Australia  will  never  be  complete  until  we 
are  surrounded  by  water  as  our  natural 
boundary.  With  the  permission  of  the 
committee,  I  beg  leave  to  withdraw  the 
proposal  in  the  meantime. 

Mr.   SOLOMON   (South  Australia).— I 
object.     I  would  like  to  point  out  to  the 
Convention  that  this  is  a  much   more  im- 
portant clause  than  it  seems  to  have  been 
considered  by  the  leader  of  the  Convention, 
who  has  pointed  out   the  various    enact- 
ments under  which  the  different  colonies 
have  been  established.    He  has  pointed  out 
that  by  some  means,  which  he  did  not  well 
define,  we  might,  by  putting  in  a  clause  of 
this  kind,  arouse  a  spirit  of  jealousy  in  the 
people  of  Queensland.     He  suggested  that 
the  way  to  get  over  this  difficulty  is  for 
this  Convention  to  appeal  to  the   Govern- 
ment    of     Queensland     to     learn    their 
opinion   upon   it.       The    Government    of 
Queensland      have     had     ample     oppor- 
tunity,   had     they     chosen     to     be     as 
earnest  in  the  cause  of  federation  as  the 
other  colonies,  to  be  represented  in  this 
[Mr.  Solomon. 


Convention.  It  is  not  to  the  Government 
of  Queensland  that  this  Convention  should 
desire  to  appeal.  I  believe  this  clause  has 
been  drafted  by  the  Drafting  Committee. 

Mr.  Reid.— No ;  mainly  by  Mr.  Walker. 

Mr.  SOLOMON. — It  was  submitted,  I 
believe,  by  Mr.  Walker,  and  drafted  by 
the  leader  of  the  Convention,  and  it  was 
meant  to  provide  an  easy  means  by  which 
the  people  of  Queensland  could  approve 
of  this  Constitution.  We  must  all 
recognise  that  every  delegate  here  is 
most  anxious  that  federation  should  be 
completed  by  the  admission  of  Queensland 
upon  the  same  terms  that  we  are  being 
admitted  ourselves.  In  another  portion 
of  this  Constitution  we  find  that  with 
regard  to  other  states  coming  in  it 
will  be  necessary,  perhaps,  later  on, 
for  a  bargain  to  be  made  between  the 
Commonwealth  as  then  established  and 
the  new  states  seeking  admission.  We 
all  recognise  that  the  difficulties  in 
Queensland  have  been,  first  of  all, 
a  generally  greater  desire  for  the  separa- 
tion of  the  colony  into  three  por- 
tions than  for  federation.  We  must 
all  admit  that,  had  it  not  been  for 
the  peculiar  action  of  the  Government 
of  Queensland,  that  colony  would  have 
been  represented  in  this  Convention. 
I  have  no  need  to  call  attention  to  the 
telegrams  that  we  received  at  different  times 
from  the  representatives  of  that  Govern- 
ment as  to  their  desire  to  join  in  the 
deliberations  of  this  Convention.  We 
know  perfectly  well  that  those  desires,  as 
expressed  in  their  telegrams,  could  not  have 
been  in  earnest,  or  they  would  have  been 
represented  here.  And  what  does  Mr. 
Walker  seek  to  do  now?  He  seeks  to 
place  the  colony  of  Queensland  in  a  posi- 
tion that  they  would  be  able  to  come  into 
this  Federation,  when  it  is  formed,  on  pre- 
cisely the  same  advantageous  terms  as  the 
other  colonies  who  are  now  taking  part  in  it. 
Mr.  Barton. — That  is  not  the  object  of 
Mr.  Walker's  clause. 

Mr.   SOLOMON.— Of   course  it   is  not 
all  the  object  of  that  clause. 
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Mr.  Barton. — It  is  not  any  of  it. 

Sir  John  Forrest. — Queensland  may 
have  to  come  in  on  better  or  worse  terms 
than  the  other  colonies.  The  new  terms 
might  be  better. 

Mr.  SOLOMON.— We  will  admit  that; 
but  I  am  sure  that  neither  Queensland  nor 
any  other  colony  would  seek  to  be  ad- 
mitted on  better  terms  than  the  smaller 
colonies  are  admitted.  But  one  thing 
those  who  have  sought  Mr.  Walker's  aid 
desire  is  that  they  shall  not  be  preju- 
diced, and  that  they  shall  still  have  a 
right,  if  necessary,  to  subdivide  their 
colony. 

Mr.  Walker. — Subject  to  Her  Majesty's 
will. 

Mr.  SOLOMON.— Subject,  of  course,  to 
Her  Majesty's  will.  And  the  clause  is  so 
drawn  that  I  cannot  see  for  a  moment, 
nor  has  the  leader  of  the  Convention 
pointed  out,  one  reason  that  could  possibly 
lead  to  any  friction  or  any  possible 
jealousy.  The  honorable  gentleman  talks 
about  the  possibility  of  friction,  and  about 
the  possibility  of  arousing  jealousy  in 
Queensland  in  this  matter,  but  he  has  not 
shown  us  any  reason  for  it.  What  point 
is  there  in  the  whole  clause,  from  first  to 
last,  that  can  possibly  give  occasion  for  any 
jealousy  on  the  part  of  the  people  of 
Queensland  1 

Mr.  Barton. — On  the  contrary,  it  might 
arouse  the  most  intense  jealousy  on  the 
part  of  South  Queensland,  which,  at 
present,  has  the  majority. 

Mr  SOLOMON.— Well,  we  all  know 
pretty  well  that,  as  far  as  the  south  of 
Queensland  is  concerned,  we  have  very 
little  hope  from  that  portion  of  the  colony 
in  regard  to  federation — very  little  indeed. 
It  is  more  the  central  and  the  northern  por- 
tions of  Queensland  that  we  have  to  look 
to  for  the  majority  of  the  people  being 
favorable  to  federation.  This  clause  seeks 
to  do  twro  things — first  of  all,  to  permit 
the  colony  of  Queensland  to  come  into  the 
Federation,  and  next  to  preserve  their 
right  in  reference  to  the  subdivision  of  the 


<•<•]( »ny  at  a  later  date;  and,  more  than 
that,  it  provides  against  any  objection 
that  might  be  raised  by  the  members 
of  this  Convention  as  to  the  represen- 
tation of  the  separate  portions  of  Queens- 
land, by  stating  that  if  that  colony  is 
subdivided  in  the  future,  by  permis- 
sion of  Her  Majesty,  in  accordance  with 
her  prerogative,  those  states  shall  then 
only  come  into  the  Federation  on  such 
terms  as  may  be  made  with  the  Common- 
wealth. Will  the  leader  of  the  Conven- 
tion, or  any  other  honorable  member,  show 
me  a  single  legitimate  reason  for  refusing 
to  mollify  the  people  of  Northern  and 
Central  Queensland  by  a  clause  of  this 
sort,  or  a  reason  why  we  should  not  place 
such  a  clause  in  our  Bill  ?  I  would  like 
to  hear  some  other  members  of  this  Con- 
vention, who  are,  no  doubt,  as  anxious  as 
I  am  myself — as  anxious  as  most  of  us 
are,  I  believe — to  see  Queensland  repre- 
sented in  this  Convention,  and  joining  the 
Federation,  because  without  that  colony 
it  will  be  a  very  incomplete  Federation  of 
Australia. 

Mr.  Walker.  —  It  will  be  lop-sided 
without  Queensland. 

Mr.  SOLOMON. —  A  very  lop-sided 
Federation  indeed.  I  would  like  those 
honorable  members  to  show  some  real 
cause  for  withdrawing  this  new  clause. 

Mr.  Wise. — It  is  only  temporarily  with- 
drawn for  a  day ;  it  will  be  brought  on 
again. 

Mr.  SOLOMON. — For  what  reason  is  it 
withdrawn  1 

Mr.  Wise. — To  get  the  views  of  the 
Government  of  Queensland ;  we  shall  not 
be  bound  by  them. 

Mr.  SOLOMON.— That  is  a  reason  we 
have  no  justification  for  descending  to. 
The  views  of  the  Government  of  Queens- 
land on  this  point  are  not  such  as  should 
influence  this  Convention  to  any  extent. 

Mr.  Wise. — Probably  they  would  not. 

Mr.  SOLOMON.—  Our  experience  of  the 
Government  of  Queensland  has  not  been, so 
far,  of  the  most  satisfactory  description. 
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Mr.  Wise. — We  can  discuss  their  views 
when  we  get  them.  Why  occupy  time  in 
the  discussion  of  the  matter  now  1 

Mr.  SOLOMON.— I  hope  the  honorable 
member  (Mr.  Walker)  will  reconsider  the 
subject  before  he  withdraws  the  clause  on 
the  off  chance  of  it  being  considered,  pro- 
bably next  week,  when  a  great  many 
honorable  members  of  this  Convention  will 
be  in  a  hurry  to  get  away  to  their  own 
colonies,  and  when  it  will  not  have  a  fair 
chance  of  being  fully  and  fairly  discussed. 
This  clause  appears  to  me  to  have  been 
carefully  drafted,  and  it  is  calculated  to 
obtain  the  approval  of  the  majority  of  the 
people  of  Queensland.  Of  course,  there 
may  be  an  anti-federal  feeling  on  the  part 
of  some  people  in  the  southern  part  of 
Queensland,  where  the  mercantile  commu- 
nity are  in  strong  force,  and  where  they  re- 
cognise that  under  federation  they  will  have 
a  powerful  opposition — or  rather,  I  would 
say  a  powerful  competition — from  the 
merchants  of  Sydney  operating  against 
the  merchants  of  Brisbane ;  but  the 
central  portion  and  the  northern  portion 
of  Queensland  look  upon  it  from  a  far 
wider  stand-point.  If  the  question  of 
being  represented  in  this  Federation  had 
been  put  to  the  citizens  of  Queensland  in 
the  same  way  as  it  was  put  to  the  citizens 
of  New  South  Wales,  Victoria,  and  South 
Australia,  we  should  have  seen  ten  Queens- 
land representatives  sitting  here  with  us 
to  frame  this  Bill.  I  ask  the  honorable 
member  not  to  withdraw  his  proposal,  but 
to  insist  on  having  it  discussed,  at  any 
rate,  at  greater  length  than  it  has  been 
discussed. 

Mr.  Wise. — And  of  losing  it. 

Mr.  SOLOMON.— I  do  not  think  so. 
There  would  have  to  be  more  cogent 
reasons  given  why  it  should  be  rejected 
than  have  been  given  before  it  would  be 
lost.  I  hope  it  will  be  fully  considered 
before  the  honorable  member  withdraws 
it,  on  the  off  chance  of  having  it  discussed 
on  another  occasion  with  the  fullness  that 
its  importance  demands. 
[Mr.  Solomon. 


Mr.  BROWN  (Tasmania). — I  suppose 
it  will  be  readily  recognised  that  no  one 
has  more  sympathy  than  I  have  with  any 
proper  attempt  to  secure  the  inclusion 
of  Queensland  in  the  Federation  of  the 
Australian  colonies  ;  but  it  appears  to  me 
that  if  we  adopt  the  clause  proposed  by 
Mr.  Walker  we  shall  be  making  a  mis- 
take, and  if  we  postpone  that  clause  for 
the  purpose  of  consulting  the  Govern- 
ment of  Queensland  as  to  their  views  about 
the  inclusion  of  it  in  the  Bill,  we  shall 
be  making  a  still  greater  mistake.  With 
all  deference  to  the  leader  of  the  Con- 
vention, it  appears  to  me  that,  while  his 
suggestion  is  admirable  as  a  matter  of 
courtesy,  it  will  be  an  entire  mistake  as 
a  matter  of  business  to  adopt  any  such 
course.  We  have  already  objected  on 
two  or  three  occasions  to  the  inclusion 
of  the  name  of  a  particular  colony  for 
special  treatment.  We  know  that  there 
was  strong  objection  to  the  special  men- 
tion of  Western  Australia — and  both  on 
the  ground  that  it  would  be  a  mistake 
to  adopt  the  suggestion  of  the  leader  of 
the  Convention,  and  also  because  it  is 
unnecessary,  I  hope  that  this  proposal 
will  be  withdrawn.  I  would  ask  the 
attention  of  the  Convention  to  clause 
114  of  the  Bill,  which  relates  to  the  ad- 
mission of  existing  colonies  to  the  Com- 
monwealth from  time  to  time,  and  I 
would  put  it  to  honorable  members 
whether  it  would  not  be  quite  as  well 
— I  think  it  would  be  rather  better — 
to  accomplish  the  object  of  the  mover  of 
this  new  clause  by  simply  recommitting 
clause  114,  and  inserting  some  such  words 
as  "  or  any  subdivision  of  such  colonies." 
I  will  just  read  the  first  few  words  of  the 
clause  to  which  I  refer  : — 

The  Parliament  may  from  time  to  time  admit 
to  the  Commonwealth  any  of  the  existing 
colonies  of 

And  then  follows  a  direction  for  the  inser- 
tion of  the  existing  colonies  which  have 
not  adopted  the  Constitution.  If,  after 
these  words,  we  were  to  insert  the  words 
"  or  any  state  formed  by  the  subdivision 
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thereof,"  it  seems  to  me  that  we  should 
accomplish  all  that  we  ought  to  be  asked 
to  accomplish.  It  would,  in  my  opinion, 
be  a  great  mistake  to  encumber  this 
document  which  we  are  preparing,  and 
which  we  hope  will  last  if  not  for 
all  time  at  any  rate  for  many  years, 
perhaps  for  centuries,  with  the  men- 
tion of  any  particular  colonies,  if  we 
can  by  any  general  terms  accomplish 
otherwise  what  we  desire.  I  take  it  that 
all  we  desire  is  to  leave  the  power  open, 
not  only  for  Queensland,  but  for  any  sub- 
division of  Queensland,  to  come  in  on 
terms  agreed  upon ;  and  by  the  adoption 
of  such  words  as  I  have  mentioned  rather 
than  by  the  insertion  of  a  special  name, 
as  proposed  by  Mr.  Walker,  we  can  best 
accomplish  our  object.  For  this  reason,  I 
hope  that  the  clause  will  be  either  with- 
drawn or  rejected,  and  that  such  an 
amendment  as  I  have  suggested  will  be 
made  in  clause  114,  which  will  give  all 
that  Queensland  can  tlesire  to  meet  the 
case  of  her  possible  subdivision. 

Mr.  O'CONNOR  (New  South  Wales).— 
I  do  not  think  that  the  honorable  mem- 
ber who  has  just  spoken  (and  with  his 
views  as  he  expressed  them  I  entirely 
agree)  has  quite  touched  the  difficulty 
here.  Queensland  will  be  as  free  up  to 
the  time  when  she  joins  the  Common- 
wealth (should  she  join  it)  as  she  is  now 
to  take  advantage  of  any  Imperial  statute 
regarding  the  subdivision  of  her  present 
territory.  The  difficulty  about  her 
subdivision  is  this  :  At  any  time,  if 
the  Parliament  of  Queensland  agreed, 
she  could  be  subdivided.  But  the  Par- 
liament will  not  agree,  and  the  party  in 
the  minority  are  seeking  to  invoke  the 
power  of  the  Imperial  Parliament  against 
the  majority  in  opposition  to  subdivision. 
If  Queensland  came  into  the  Federation 
under  clause  117,  she  could  only  be  ad- 
mitted on  such  terms  as  the  Federal  Par- 
liament thought  fit  to  impose. 

Mr.  Holder. — That  is  to  say,  by  be- 
coming a  state  under  the  Federal  Parlia- 
ment she  loses  her  power  to  subdivide  ? 


Mr.  O'CONNOR.— That  is  so.  So  that  the 
difficulty  really  cannot  arise  until  Queens- 
land desires  to  join  the  Federation.  If 
this  clause  of  Mr.  Walker's  were  carried 
it  would  be  at  once  an  incursion  by  this 
Convention  into  the  most  dangerous 
area  of  Queensland  party  politics.  We 
cannot  conceal  from  ourselves  that  if 
this  clause  were  put  in  the  Constitution 
it  would  be,  on  the  face  of  it,  taking  part 
with  the  separatist  party,  which  might 
do  incalculable  injury  in  regard  to  the  rest 
of  Queensland.  A  proposal  has  been 
made,  and  I  think  a  very  good  one,  that 
my  honorable  friend  (Mr.  Walker)  should 
withdraw  this  clause  for  the  present ;  but 
I  do  not  altogether  fall  in  with  the  sug- 
gestion that  the  President  of  the  Conven- 
tion should  make  a  communication  to  the 
Government  of  Queensland. 

Mr.  Kingston. — I  hope  not. 

Mr.  O'CONNOR.— I  quite  agree  with 
what  has  been  said  by  Mr.  Solomon  and 
Mr.  Brown.  We  ought  not  even  to  go  to 
the  length  of  making  any  appeal  to  the 
Government  of  Queensland  officially  on 
this  matter,  because  I  think  it  would  be 
just  as  near  the  mark  to  ask  the  Pre- 
mier of  New  South  Wales  some  question 
regarding  the  policy  of  protection  or  free- 
trade  in  that  colony,  or  any  other  question 
of  local  party  politics,  as  to  ask  the  views 
of  the  Government  of  Queensland  at  the 
present  time  on  the  question  of  federation. 
I  think  it  may  be  very  desirable,  in 
order  that  we  should  not  dismiss  a 
proposal  of  this  kind  without  the  full- 
est consideration,  that  the  viewrs  of 
the  Government  should  be  ascertained, 
but  I  think  they  might  be  ascertained 
by  our  leader  in  an  unofficial  way;  and 
before  we  finally  decide  this  question  we 
will  have  the  advantage  of  having  those 
views,  and  will  be  able  to  decide  for  our- 
selves how  far  they  represent  the  views  of 
the  whole  of  Queensland,  how  far  they  re- 
present the  views  of  the  separatist  party, 
and  in  what  way  they  will  throw  light 
on  what  we  are  to  do  in  the  decision  of 
this  question.      Anxious  as  I  am  to  see 
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Queensland  join  the  Federation,  my  own 
view  at  present  is  that  we  might  be  doing 
more  harm  than  good  by  putting  in  the 
Constitution  any  provision  which  would 
seem  to  lean  towards  one  party  rather 
than  another  in  the  local  politics  of 
Queensland. 

Mr.    DOBSON    (Tasmania).  —  I     rose 
simultaneously  with  Mr.  Solomon  to  point 
out  the  same  arguments  as  he  and  two 
others    have    submitted,    probably  better 
than  I  could  have  done.     I  desire  to  re- 
mind the  Covention  of  one  thing  which  I 
think  adds  weight  to  the  words  which  have 
fallen  from  Mr.  O'Connor.     It  appears  to 
me  the  Government  do  not  represent  the 
colony  of  Queensland  on  the  question  of 
federation.     I  say  that  with  some  hesita- 
tion.   I  do  not  for  a  moment  say  that  the 
Government   of  Queensland   are   not   the 
right  authority  for  any  one   to  communi- 
cate with  privately.      But  I  would  just  call 
the  attention  of  the  Convention  to  what 
happened   when   the    Enabling    Bill  was 
before  their  Parliament,  which   ended  in 
our  friends  not  being  with  us  here.     The 
Bill  was  introduced  by  the  Government.  A 
member  of  the  Opposition  asked  Ministers  to 
pledge  themselves,  I  think,  to  the  effect  that 
the  three  divisions  of  the  colony  which  they 
desired  to  obtain  should  to  some  extent 
have  their  proportional  number  of  dele- 
gates, instead  of  having  ten  men  elected 
by  the  whole  of  the  colony,  ignoring  the 
division  in  which  the  separatist  party  want 
the  colony  to  be  divided.     The  Ministry 
declined  to   give   that   pledge,    a   debate 
ensued,  and  the  Bill  was  rejected,  I  think 
by  a  majority  of  one.     We  have  before  us 
the  distinct  fact  that  the  Ministers  were  in 
a  minority,  and  that  the  Enabling  Bill  was 
negatived  by   a   division,    which   showed 
that    the   Opposition,    or    the    separatist 
party,  practically,  on  that  occasion  at  all 
events,  had  a  majority  in  the  Parliament. 
Under  these  circumstances  it  appears  to  me 
that  it  would  be  suicidal  for  us  to  inter- 
fere in  any  way  in  this  matter.     I  do  not 
think  the  suggestion  that  the  President  of 
the  Convention  should  communicate  with 
[Mr.  0  Connor. 


the  Ministers  is  a  wise  one.  I  think  the 
only  thing  which  can  be  done  is  that  Mr. 
Walker,  or  possibly  our  leader  (Mr.  Bar- 
ton), should,  in  a  distinctly  private  way, 
take  any  step  he  likes  to  take. 

Mr;  Barton. — I  have  drafted  a  telegram 
to  Sir  Hugh  Nelson  now,  as  from  myself, 
setting  out  the  clause,  telling  him  what 
has  happened,  and  asking  him  if  he  can 
favour  me  with  the  views  of  his  Govern- 
ment. 

Mr.  DOBSON. —That  is  the  only  thing 
which  can  be  done,  and  I  even  fear  that 
doing  that  much,  and  having  this  little 
debate,  will  get  us  into  hot  water.  We 
know  from  what  happened  that  Southern 
Queensland  and  the  Government  will  not 
be  in  accord  with  this  clause.  We  know 
perfectly  well  that  the  fact  that  some  of 
us  wish  to  pass  the  clause  will  make  some 
of  our  northern  friends  in  Queensland  look 
with  some  suspicion  and  hostility  on  the 
Convention.  The  matter  appears  to  me 
to  be  one  which  we* should  leave  severely- 
alone. 

Mr.  WALKER  (New  South  Wales).— I 
still  intend  to  withdraw  the  clause,  with 
the  permission  of  the  committee.  I  am 
very  glad  that  Mr.  Barton  is  going  to  take 
the  action  he  has  indicated.  I  wrill  follow- 
that  up  by  a  private  telegram  to  Sir  Hugh 
Nelson,  and,  wnth  the  permission  of  the 
committee,  I  will  bring  forward  the  clause 
at  a  later  stage. 

The  clause  was  withdrawn. 
The  CHAIRMAN.— I  may  point  out 
that  Mr.  Holder's  new  clause  is  proposed 
to  be  put  as  the  last  clause  of  the  Bill,  and 
that  if  Sir  John  Forrest  wishes  to  propose 
his  newT  clauses  he  should  do  so  now,  to 
follow  after  clause  102. 

Sir  JOHN  FORREST  (Western  Aus- 
tralia).— Honorable  members  are  aware 
that  no  mention  is  made  in  the  Bill  as  to 
the  mode  of  appointment  of  the  Governor 
of  a  state.  I  believe  the  result  of  that 
omission  will  be  that  the  Governors  of  the 
several  states  wTill  be  appointed  by  Her 
Majesty  in  the  way  in  which  they  are  now 
appointed.     Honorable  members  will  also 
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recollect  that,  in  1891,  a  provision  waB 
placed  in  the  Bill  by  which  the  states  had 
power  to  legislate  in  regard  to  the  office 
of  Governor  of  a  state.  That  provision 
was  excised  in  Adelaide,  I  think  very 
wisely,  and  there  is  now  no  provision 
in  the  Bill  for  the  appointment  of  a 
Governor  of  a  state.  We  have  provided 
that  the  Governor-General  shall  be  ap- 
pointed by  Her-  Majesty,  but  we  have 
said  nothing  whatever,  as  far  as  I  can 
recollect,  in  regard  to  how  the  office  of 
Governor  of  a  state  is  to  be  filled.  I 
hope  that  no  one  will  think  that  I  have 
any  desire  to  weaken  the  bonds  which 
unite  us  to  the  great  mother  country. 
Every  one  of  us,  I  think,  is  agreed  that 
the  Federation  we  are  trying  to  create — 
in  fact,  it  is  mentioned  in  plain  words  in 
the  preamble — shall  be  a  Federation  under 
the  Crown  of  Great  Britain.  But  it  seems 
to  me  that  if  we  are  to  have  a  real  federa- 
tion of  these  colonies  that  federation  will 
be  very  much  weakened  if  we  have  each 
state  with  a  Governor,  appointed  by  Her 
Majesty,  from  home. 

Sir  Edward  Braddon. — How  can  that 
weaken  it? 

Sir  JOHN  FORREST.— I  will  show  the 
honorable  member  directly.  In  1891  the 
idea  was — and,  of  course,  it  is  mctfe  so  now, 
because  there  is  nothing  to  the  contrary 
in  the  Bill — that  each  state  should  have 
a  Governor  appointed  by  Her  Majesty  as 
at  present,  that  that  Governor  should  have 
the  right  to  correspond  directly  with  the 
Secretary  of  State,  and  that  there  should 
be  no  bond  of  unity  between  the  Governor- 
General,  as  head  of  the  Commonwealth, 
a,nd  the  Governor  of  a  state.  I  think 
that  will  be  altogether  foreign  to  the 
Federation  I  desire  to  see  established. 
The  Federation  we  may  have  most  experi- 
ence of  is  that  of  Canada,  which,  like  that 
of  Australia,  is  based  on  responsible 
government.  In  Canada  the  Lieutenant- 
Governor  of  a  state  holds  office  during  the 
pleasure  of  the  Governor-General. 

Sir  Edward  Braddon. — Canada  is  not 
federated. 


Sir  JOHN  FORREST.— The  honorable 
member  may,  perhaps,  be  able  to  explain 
that.  At  present  I  believe  Canada  is 
federated,  and  the  Federation  there  is 
most  like  the  Federation  we  are  trying 
to  constitute  here,  namely,  a  Federa- 
tion based  on  responsible  government. 
I  recognise  very  fully  the  chief  ob- 
jection to  having  Governors  appointed 
by  the  Federal  Government.  It  is 
generally  thought  that  the  colonies  would 
suffer  in  prestige  thereby.  There  is  no 
fear  of  that.  We  know  very  well — and  if 
we  don't  know  now  it  is  time  we  did — 
that  these  colonies  when  we  become  a 
Commonwealth  will  cease  to  have  that 
prominence  in  the  world  which  they  en- 
joy at  the  present  time.  On  the  30th  of 
August,  1888,  in  an  address  delivered  at 
Sydney — I  quote  this  to  show  that  I  have 
not  only  thought  of  the  matter  now — I 
used  words  which  are  as  applicable  to-day 
as  then,  and  which  embodied  my  opinion. 
Speaking  on  the  subject  of  federation,  I 
said — 

No  doubt  there  are  great  difficulties  and 
great  prejudices  to  be  overcome  before  federa- 
tion takes  place,  for  the  different  colonies  and 
their  different  Governments  will  lose  their  pro- 
minence, and  the  Dominion  Government  will 
alone  be  known  in  the  world.  This  is  a  very 
serious  obstacle  to  the  ambitions  of  each  colony, 
and  will  play  an  important  part  in  preventing 
the  federation  of  Australia.  For  instance,  we 
may  all  know  who  is  the  President  and  Minis- 
ters of  the  United  States,  or  the  Governor- 
General  and  Ministers  of  Canada  ;  but  how  few 
of  us  know  anything,  for  instance,  of  the  local 
Governments  of  the  state  of  California,  or  of 
the  province  of  British  Columbia?  The  states 
and  provinces  are  merged  in  the  Central 
Government  and  Legislature,  and  it  will  be 
difficult  to  convince  the  colonies  of  Australia 
that  it  is  desirable  to  sink  their  individual  pro- 
minence and  become  merely  a  factor  in  the 
Central  Government. 

Mr.  Reid. — Is  that  in  Bryce  ? 

Sir  JOHN  FORREST.— No,  these  are 
words  which  I  used  myself. 

Mr.  Reid. — They  sound  exactly  like 
Bryce. 

Sir  JOHN  FORREST.— The  words  are 
my  own. 
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Mr.  Reid. — Bryce's  book  was  not  pub- 
lished then,  but  the  style  is  the  same. 

Mr.  Holder.  —  Perhaps  Mr.  Bryce 
copied  Sir  John  Forrest. 

Sir  JOHN  FORREST.— I  do  not  say 
that,  but  the  words  I  have  quoted  are  the 
words  I  spoke  at  a  gathering  in  Sydney 
in  1888.  If  we  are  not  prepared  to  face 
this  question  of  lost  prestige  — for  that  is 
what  it  comes  to — we  are  not  prepared  for 
federation.  Another  reason  why  I  think 
the  Governors  of  the  various  states  ought 
to  be  appointed  by  the  Federal  Govern- 
ment is  that  we  should  desire  this  Con- 
stitution to  be  self-contained. 

Mr.  Symon. — Hear,  hear. 

Sir  JOHN  FORREST.— My  friend  (Mr. 
Symon),  in  the  early  part  of  this  session, 
while  addressing  himself  to  the  consti- 
tution of  the  High  Court,  used  these 
words  — 

I  understand  we  are  creating  a  nation  which 
is  to  be  self-contained,  self-sufficing  in  every 
possible  respect. 

If  that  applies  to  the  constitution  of  the 
High  Court,  surely  it  should  also  apply  to 
the  appointment  of  the  heads  of  the  states, 
in  the  persons  of  the  Governors. 

Sir  Edward  Braddon. — Are  we  creating 
a  Federation  under  the  Crown  % 

Sir  JOHN  FORREST.  — Yes,  and  it 
will  not  be  less  under  the  Crown  because 
the  Lieutenant-Governors,  or  whatever 
we  call  them,  are  appointed  by  the 
Governor-General. 

Mr.  Symon. — A  federal  monarchy. 

Sir  JOHN  FORREST.— I  desire  with 
my  friend  (Mr.  Symon)  that  this  Federation 
should  be  self-contained.  Speaking  for 
myself,  I  desire  that  the  very  highest  post 
on  this  great  continent  should  be  open  to 
our  own  public  men.  That  would  give 
dignity  to  our  public  life.  At  the  pre- 
sent time  in  our  own  small  Governments 
we  do  not  go  out  of  our  own  colonies  for 
officers  to  fill  the  highest  posts  in  the 
land,  leaving  out  the  position  of  Governor. 
We  have  our  own  Chief  Justices  and 
Puisne  Judges  appointed  by  the  local 
[Sir  John  Forrest. 


Government.  If  there  be  a  High  Court 
established,  as  there  will  be  under  the 
Federal  Constitution,  the  Judges  of  that 
court  will  be  selected  from  the  public  men 
of  Australia. 

Mr.  Symon. — And  they  will  dispense 
final  justice. 

Sir  JOHN  FORREST.— I  don't  know 
about  that. 

Mr.  Symon. — Oh,  I  think  so. 

Sir  JOHN  FORREST.— If  we  are  pre- 
pared to  trust  the  Federal  Government  to 
appoint  the  Judges  of  the  High  Court,  and 
also  other  officers  to  carry  on  the  business 
of  the  Government,  why  should  wre  refuse 
the  right  to  appoint  our  state  Governors  ? 
At  present  we  must  remember  our  field 
of  selection  is  very  much  restricted  in 
appointing  Chief  Justices,  Puisne  Judges, 
and  other  high  officers.  But  when  we  have 
the  whole  of  Australia  to  select  from,  our 
area  will  be  very  much  enlarged,  with  the 
result  that  better  men  may  be  appointed. 
In  selecting  a  Lieutenant-Governor  for  a 
state  the  Government  would  not  be  re- 
stricted to  the  state  in  which  that  officer 
would  have  to  perform  his  functions,  but 
would  have  the  whole  of  Australia  to 
select  from. 

Mr.  Kingston. — You  have  disqualified 
the  Judges  for  that  office,  have  you  not  1 

Sir  JOHN  FORREST.— There  would 
be  a  wider  selection,  with  the  exception 
of  the  Judges. 

Mr.  Wise. — In  the  states  the  Judges 
are  not  disqualified  for  the  office  of 
Lieutenant-Governor. 

Sir  JOHN  FORREST.— There  is  dif- 
ficulty enough  at  the  present  time  in 
obtaining  prominent  English  statesmen 
and  noblemen  to  take  the  position  of 
Governor  in  these  autonomous  colonies. 
When  we  have  federation  the  pres- 
tige of  these  smaller  Governorships  will  be 
very  much  lessened.  The  states  then, 
although  they  will  be  autonomous,  will 
not  be  autonomous  to  the  same  degree  as 
at  present.  Under  such  circumstances, 
will  the  difficulty  of  obtaining  Governors 
not  be   very   much    greater  ?     Does   any 
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one  think  we  shall  be  able  to  attract 
prominent  English  statesmen  and  noble- 
men to  come  here  as  state  Govern 
If  we  are  not  able  to  do  that — and  we 
certainly  will  not  be,  because  we  are 
scarcely  able  to  do  it  now — we  will  find 
that  the  men  selected  for  the  position 
by  the  Imperial  Government  will  not  be  so 
experienced,  or  in  any  way  better  qualified 
to  uphold  the  dignity  of  the  office  than 
persons  who  could  be  obtained  in  Austra- 
lia. I  admit  freely  that  there  may  be 
some  difficulty  in  the  colonies  in  obtaining 
suitable  persons.  There  always  is  a 
difficulty  in  obtaining  highly-educated 
cultured  persons  in  new  communities. 
There  may  be  a  difficulty  probably  in  the 
early  days  in  obtaining  the  most  suitable 
persons  to  fill  these  offices.  The  same 
argument  would  apply  with  some  force  to 
the  appointment  of  the  Judges  in  the 
various  states,  and  it  will  apply  also  to 
the  appointment  of  Judges  of  the  High 
Court  of  the  Commonwealth.  If  we  con- 
tinue the  practice  of  giving  these  high 
offices  to  gentlemen  from  the  other  side  of 
the  world  there  will  be  less  inducement 
to  persons  of  culture  and  education  to 
remain  here,  and  we  shall  be  less  likely 
to  secure  a  leisured  class.  This  Consti- 
tution is  not  for  to-day  or  for  to-morrow, 
but  for  all  time.  We  believe  that  Aus- 
tralia will,  under  this  Constitution,  grow 
into  a  great  and  prosperous  nation.  All 
these  offices  should  by  right  belong  to  the 
people  who  have  made  the  colonies  what 
they  are,  and  who  are  doing  their  best 
to  build  up  on  this  side  of  the  world  a 
Greater  Britain.  Some  honorable  members 
would  leave  this  matter  to  the  states,  as  was 
done  in  the  Bill  of  1891.  I  am  altogether 
opposed  to  that  proposal,  because  you 
would  not  be  likely  to  obtain  a  constitu- 
tional government  by  such  means.  You 
would  have  a  Governor  elected  by  the 
people,  who  would  probably  feel  himself  to 
be  stronger  than  the  Government  itself. 
An  elective  Governor  is  not,  in  my  opinion, 
quite  consistent  with  responsible  govern- 
ment. 


Mr.  Kingston-. — Suppose  you  gave  the 
Federal    Parliament    power    to    legi 
on  the  subject  of  the  mode  of  appoint- 
ment. 

Sir  JOHN  FORREST.— I  should  not 
object  to  that,  but  my  own  feeling  is  that 
we  shall  be  acting  wisely,  and  certainly 
consistently,  if  we  leave  to  the  Federal 
Government,  which,  of  course,  represents 
the  Federal  Parliament,  the  disposition 
of  all  the  offices  of  the  state.  If  they 
are  worthy  to  appoint  to  the  great  offices 
of  Judges  of  the  High  Court,  I  can  see  no 
reason  whatever  why  they  should  not  also 
be  intrusted  with  the  appointment  of  the 
Governors  of  the  states.  I  do  not  believe 
that  the  present  plan,  if  continued,  will 
work  well.  It  is  no  use  trying  to  deceive 
ourselves  by  thinking  that  the  states  will 
be  absolutely  independent  of  the  Federal 
Government.  That  would  not  be  a  real 
Federation. 

Mr.  Barton.  —  You  differ  altogether 
from  Mr.  Freeman.  He  says  that  that  is 
a  Federation. 

Sir  JOHN  FORREST.— My  idea  is  that 
we  want  some  connecting  link  between  the 
states  and  the  Federal  Government.  If 
you  have  a  Governor  who  is  independent  of 
the  Federal  Government,  and  who  can  cor- 
respond with  the  Secretary  of  State  quite 
independently  of  the  Federal  Government, 
you  will  find  that  the  Federation  we  are 
building  up  will  not  be  perfect.  The 
only  reason  that  can  be  given  against  the 
Governors  of  these  states  being  selected 
from  the  Australian  people,  is  the  absence 
of  suitable  persons  of  education  and  cul- 
ture amongst  the  politicians  of  this 
country.  If  that  is  the  case  now — and 
I  do  not  think  it  is — it  surely  is  not  a 
reproach  that  will  last  for  ever.  As  time 
goes  on  it  will  disappear,  and  the  best 
means  of  insuring  its  disappearance  is  to 
hold  out  every  inducement  to  persons  of 
education  and  culture  to  remain  here. 
W 'v  should  not  tell  the  citizens  of  Aus- 
tralia that  it  is  not  to  be  open  to  them 
to  aspire  to  the  highest  offices  in  the 
state,   and    that  those  offices  are    to    be 
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reserved  for  persons  brought  from  the 
other  side  of  the  globe,  who  may  have  no 
sympathy  with  them  in  the  work  in.which 
they  are  engaged.  I  beg  now  to  propose 
the  insertion,  after  clause  102,  of  a  new 
clause  102a,  which  is  as  follows  : — 

In  each  state  of  the  Commonwealth  there 
shall  be  a  Governor,  who  shall  be  appointed  by 
the  Governor-General  in  Council,  and  shall 
hold  office  during  the  pleasure  of  the  Governor  - 
General,  but  for  no  longer  than  six  years  in  any 
one  state  at  any  one  time. 

If  that  is  agreed  to  I  will  then  propose 
the  following  new  clause  : — 

All  references  or  communications  required 
by  the  Constitution  of  any  state,  or  otherwise, 
to  be  made  by  the  Governor  of  the  state  to  the 
Queen  shall  be  made  through  the  Governor- 
General,  as  Her  Majesty's  representative  in  the 
Commonwealth,  and  the  Queen's  pleasure  shall 
be  made  known  through  him. 

Mr.  BARTON  (New  South  Wales).— I 
do  not  think  this  is  a  clause  which  need 
take  up  much  of  the  time  of  the  Conven- 
tion, although  my  right   honorable  friend 
has,    in    moving    it,    departed,    to    some 
extent,  from  his  golden  rule  of  brevity. 
Sir  John  Forrest. — How  long  was  IJ 
Mr.    BARTON.— Not    very    long.       I 
do  not  recognise   the  force  of  thej  argu- 
ment   that,    because    the    colonies    have 
to  face  a  possible  loss  of  prestige  under 
the    Federation,    that   is   a   good    reason 
for    taking  away   a   little   more    of   that 
prestige.      If   it  is  true  that  there   will 
be   a   diminution  of   prestige,   I    suppose 
it  would  be   important  to  those  ,who  do 
not  wish  to  have   that    prestige    further 
diminished  not  to  take  another  step-in  the 
same  direction,  which  certainly  is  the  sum 
and  substance  of  this  proposal.    We  have, 
from  the  beginning,  had  before  us,  with 
certainly  some  exceptions,  but  to  a  large 
extent,  the  idea  of  a  Federation  as  denned 
by  Mr.  Freeman.     Now,  Mr.  Freeman,  in 
his  History  of  Federal   Governments,    lays 
it  down  that  as  between  the  Federal  Com- 
monwealth and  the  states  the  one  should 
be   sovereign   in   its   sphere    just  as  |the 
others  are  sovereign  in  their  sphere. 
[Sir  John  Forrest. 


Sir   John    Forrest. — Then  you  would 
let  them  appoint  their  own  Governors. 

Mr.  BARTON.— I  do  not  say  that.  I  say 
that  as  between  the  Commonwealth  and 
the  states  the  one  should  be  sovereign  in  its 
sphere  just  as  the  others  are  sovereign  in 
their  sphere,  and  that  is  a  question  of  the 
relations    between   them.     It  would  cer- 
tainly destroy  any  approach  they  might 
make  to  coming  within   that  definition  to 
leave  the    highest   office    in   any   of    the 
states  to  be  made  the  subject  of  appoint- 
ment  by   the    Governor-General    of    the 
Commonwealth.     There  would  no  longer 
be  that  independence  of  relation  to  which 
the  right  honorable  member  objects,  and 
which  is  one  of  the  essences  of  a  Federa- 
tion.    So  far  as  you  depart  from  the  in- 
dependence of  the  state,  as  between  it  and 
the  Commonwealth,  in  all  matters  relating 
to  purely  internal  government,  you  depart 
from    the   definition  of  federation   which 
every  philosophical  writer  on  the  subject 
has  given.     Nor  do  I  think  the  precedent 
of  Canada  furnishes  any  reason  why  we 
should    adopt    the    course  taken  in   that 
case.      It  is  well  known  that,   although 
Canada  is  called  a  Federation,  it  differs  in 
many  serious  respects  from  a  Federation, 
and   that  the   individuality  of  the  states, 
which  every  one  of  the  states  concerned 
in  this  endeavour  to  federate    maintains 
as    a    prime    object,    would    suffer,    not 
in     prestige    merely,     but    in    actuality, 
by     the     adoption     of    such    a    clause. 
I    do    not    think    we    shall     be     doing 
wisely  or    well    if    we    adopt    a    clause 
of  the  kind.       We   should  be   departing 
from  what  is  the  fair  and  authentic  idea 
of  a  Federation  for  the  mere  purpose  of 
taking  away  a  prestige,  the  loss  of  which, 
if  it  did  take  place,  would  be  lamented  by 
a  great  many  of  those  who  will  have  to 
vote  for  this  Constitution.    That  is  not  the 
way  to  commend  the  Constitution  to  the 
people.     It  will  rather  have  the  effect  of 
inducing  many  of  them  to  reject  it,  and 
for  that  reason  alone  I  should  be  strongly 
disinclined    to    agree    to  any   such   pro- 
posal. 
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ire; 


Sir  John  Forrest. — It  will  come  some  <1 1\. 

Mr.  BARTON.— My  right  honorable 
friend  has  asked  what  reason  is  there 
against  this  proposal.  He  might  as  well 
ask  what  reason  is  there  against  the 
Governor-General  appointing  the  Judges 
of  the  states.  To  what  extent  would  this 
remain  a  true  Federation  if  such  a  pro- 
vision were  inserted  in  the  Constitution  % 

Sir  John  Forrkst. — You  would  object 
more  to  the  state  doing  it. 

Mr.  BARTON.— My  right  honorable 
friend's  argument  might  be  extended  to 
the  appointment  of  any  class  of  officers. 
It  is  only  a  question  of  degree.  What 
would  be  the  result  of  such  an  argument 
in  a  system  of  federation  ? 

Sir  John  Forrest. — Would  you  let  the 
state  Governments  make  these  appoint- 
ments 1 

Mr.  BARTON.— No. 

Sir  John  Forrest. — We  are  in  accord 
in  this. 

Mr.  BARTON.— I  believe  that,  as  these 
colonies  propose  to  federate  under  the 
Crown,  the  appointment  of  the  Governor- 
General  should  come  from  the  Crown; 
and,  for  a  very  similar  reason,  the 
appointments  of  the  Governors  of  the 
states  should  come  from  the  Crown. 
My  right  honorable  friend,  by  his  in- 
terjection, has  given  us  a  remarkably 
good  reason  why  we  should  not  adopt  the 
new  clause.  He  has  stated  that  the  only 
reason  that  can  be  urged  against  its 
adoption  is  that  there  are  not  enough  good 
men  in  the  colonies  to  fill  the  position  of 
Governors.  There  may  be  enough  compe- 
tent men  for  these  positions,  but  that  is 
not  the  reason  why  I  think  that  the  power 
of  appointment  should  be  in  the  Crown. 
If  my  right  honorable  friend  wants  to 
declare  that  the  citizens  of  the  Common- 
wealth  shall  be  eligible  for  the  position  of 
Governor — though  I  should  not  follow 
him  there — he  might  have  some  reason 
for  putting  a  declaration  of  that 
kind  in  the  Constitution.  I  take  it, 
however,  that  the  appointment  of  persons 
in   the  Commonwealth  to  the  position  of 


Governors  would  probably  result  in  the 
appointment  of  men  who  had  led  the  life 
of  political  partisans,  and  who  were, 
therefore,  less  fitted  for  the  office  than 
men  outside  the  Commonwealth. 

Sir  John  Forrest. — The  same  argument 
would  apply  to  the  appointment  of  the 
Judges. 

Mr.  BARTON.— No.  A  man  who 
belongs  to  a  political  party  is  advocating 
the  views  of  that  party  day  by  day,  but 
a  man  employed  in  the  business  of  an 
advocate  has  to  deal  with  various  sets  of 
men  and  various  sets  of  cases.  If  the 
right  honorable  gentleman  only  knew 
the  effect  of  his  profession  upon  the  mind 
of  an  advocate,  he  would  know  that  the 
training  of  an  advocate  does  not  unfit  him 
to  take  a  calm  judicial  view  of  tilings. 
But  a  man  who  had  lived  a  life  of  political 
partisanship  would  be  unfitted  for  the 
position  of  Governor. 

Sir  John  Forrest. — We  have  had  cases 
of  Premiers  being  appointed  Judges. 

Mr.  BARTON.— That  may  be  so.  If 
my  right  honorable  friend  wants  to  in- 
crease the  range  of  choice,  his  more 
rational  course  would  be  to  declare  that 
citizens  of  the  various  states  shall  be 
eligible  for  the  position  of  Governor. 

Sir  John  Forrest. — They  are  eligible 
now. 

Mr.  BARTON. — Yes;  and  there  is  an 
instance  upon  record  in  which  a  citizen  of 
New  Zealand  was  appointed  Governor  of 
a  Crown  colony.  I  am  not,  however, 
seriously  concerned  in  arguing  this 
point.  I  take  it  for  granted  that  the 
citizen  of  a  state  is  eligible  for  the  office 
of  Governor,  and  I  have  read  and  heard  it 
urged  with  some  warmth  that  if  the  Crown 
were  to  take  more  account  of  distinguished 
colonial  citizens  in  making  some  of  its 
appointments,  that  would  tend  to  bind  the 
empire  more  closely  together.  But,  by 
limiting  the  range  of  appointment,  as  the 
right  honorable  gentleman  proposes,  the 
inevitable  result  will  be  that  the  Governors 
of  the  various  states  will  be  Australian 
citizens,  and  I  do  not  think  that  any  good 
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can  result  from  this  restriction.  In  my 
opinion,  it  is  better  to  leave  the  power  of 
appointment  in  the  hands  of  the  Crown. 
We  should,  too,  do  what  we  can  to  leave 
to  the  states  the  prestige  that  they  now 
enjoy,  so  long  as  it  is  consistent  with  the 
federal  idea. 

Mr.  DOUGLAS  (Tasmania).— In  the 
Convention  of  1891  there  was  a  member 
named  Mr.  John  Forrest.  Amongst  us  at 
the  present  time  is  a  gentleman  called  Sir 
John  Forrest. 

Mr.  Howe.— The  Eight  Hon.  Sir  John 
Forrest. 

Mr.  DOUGLAS.— Oh,  well,  have  it  as 
you  like.  It  appears  that  the  two  names 
signify  the  same  individual ;  but  I  should 
like  to  know  what  has  caused  the  altera- 
tion of  his  opinions  1 

Sir  John  Forrest. — I  cannot  remember 
what  was  done  seven  years  ago  at  this 
moment. 

Mr.  DOUGLAS.— What  is  the  object  of 
allowing  the  Governors  of  the  states  to  be 
appointed  by  the  Governor-General  1 

Sir  John  Forrest. — I  do  not  think 
this  question  was  ever  discussed  in  the 
Convention  of  1891. 

Mr.  DOUGLAS.— What  good  would  be 
obtained  by  carrying  into  effect  the  right 
honorable  member's  proposal  ?  Is  it  not 
desirable  that  the  Governor  of  each  colony 
should  be  a  gentleman  who  has  not  been 
so  associated  with  the  politics  of  that 
colony  as  to  have  become  a  partisan  ? 

Sir  John  Forrest. — He  might  come 
from  Queensland  and  go  to  Tasmania. 

Mr.  Barton. — Would  the  people  of 
Tasmania  like  that  ? 

Mr.  DOUGLAS. — Such  an  appointment 
might  be  made,  but  it  has  always  been 
found  desirable  to  leave  the  power  of  ap- 
pointment with  the  Home  Government. 
Why  not  appoint  the  Governor-General 
from  amongst  the  people  of  the  colonies, 
and  then  go  to  the  fountain-head,  and  pro- 
vide that  he  be  elected  as  the  President 
of  the  United  States  is  elected?  What 
has  been  our  object  in  this  federation  ? 
Has  it  not  been  to  separate  the  states 
[Mr.  Barton. 


Governments  as  far  as  possible  from  the 
Federal  Government  ?  This  is  attained  to 
some  extent  by  having  the  Governors 
of  the  states  appointed  by  the  Home 
Government.  It  is  to  be  hoped  that  the 
Commonwealth  will  not  be  so  far  separated 
from  the  British  Government  as  was  pro- 
posed in  1891.  It  is  well  known  that  at 
the  Convention  of  1891  some  strongly 
republican  opinions  wrere  held,  and  many 
of  the  views  which  were  then  expounded 
by  Sir  George  Grey  were  more  or  less  of  a 
republican  nature.  The  right  honorable 
member  was  upon  that  occasion  strongly 
opposed  to  the  appointment  of  the  state 
Governors  by  the  Governor-General. 

Sir  John  Forrest. — I  do  not  think  so — 
I  was  opposed  to  the  election  of  Governors. 

Mr.  DOUGLAS.— It  would  be  as  well  for 
the  right  honorable  gentleman  to  explain 
to  us  the  reason  of  his  change  of  opinion. 

Sir  John  Forrest. — I  do  not  think  I 
have  changed  my  opinion. 

Mr.  DOUGLAS.  —  What  advantage 
would  it  be  to  the  community  if  the 
Governor-General  were  allowed  to  appoint 
the  Governors  of  the  colonies  1  Why  not 
leave  the  appointment  of  the  Governor- 
General  to  the  people  of  the  colonies, 
and  provide  for  a  plebiscite  for  the  pur- 
pose ?  The  proposal  before  us  is  not 
necessary,  and  if  it  were  carried  we  should 
have  to  alter  several  other  clauses  in  the 
Bill  to  give  effect  to  it.  It  is  to  be  hoped 
that  the  Convention  will  stick  to  the  old 
institutions,  and  that  the  Governors  of 
the  several  colonies  will  be  independent 
of  the  Governor-General.  If  every  en- 
actment of  the  local  Parliaments  must  go 
through  the  Governor-General — which  is 
wThat  the  provision  of  the  right  honorable 
gentleman  means — the  effect  would  be 
that  the  states  would  come  more  under 
the  influence  of  the  Governor- General  and 
of  the  Parliament  of  the  Commonwealth. 
That  has  not  been  our  object  from  begin- 
ning to  end.  Our  object  has  been  to 
retain  for  the  states  certain  rights,  powers, 
and  privileges  independent  of  the  federal 
power.     It  is  to  be  hoped  that  we  are  not 
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going  to  make  an  unification  in  that  re- 
spect. We  have  agreed  that  we  will  not 
adopt  the  Canadian  system,  but,  as  far  as 
possible,  according  to  circumstances,  we 
will  adopt  the  principle  that  each  state 
should  be  independent  of  the  Federal 
Parliament. 

Sir  John  Forrest. — Would  you  have 
the  Presidents  and  Speakers  appointed 
from  home  ? 

Mr.  Barton. — Would  you  have  them 
appointed  by  the  Commonwealth  1 

Mr.  DOUGLAS.— Sir  John  Forrest  is 
altogether  abroad  on  this  question.  The 
better  plan  wTould  be  to  deal  with  this  as 
we  did  with  another  matter  recently.  Let 
us  give  Western  Australia  the  privilege  of 
having  a  Governor  appointed  by  the 
Governor-General.  No  doubt  that  will  suit 
the  honorable  gentleman  ;  but,  so  far  as. we 
are  concerned,  we  do  not  want  this,  and  as 
Ear  as  possible,  we  will  not  have  it.  As  far 
as  Tasmania  is  concerned,  there  is  no 
doubt  we  shall  send  a  petition  to  the 
Queen  asking  her  not  to  recognise  such  a 
position.  I  feel  confident  that  the  mother 
colony — although  she  is  a  sort  of  mother- 
in-law  on  the  present  occasion — will  also 
go  in  for  the  same  thing,  and  have  a 
proper  Governor  appointed,  instead  of  the 
nominee  of  a  nominee,  as  the  honorable 
member  proposes.  I  hope  we  shall  stick 
to  our  institutions  in  a  proper  manner. 
When  the  proper  time  comes,  no  doubt 
these  colonies  will  form  a  nation,  but  that 
time  has  not  yet  arrived. 

Mr.  WISE  (New  South  Wales).— As 
one  of  the  representatives  of  the  mother 
or  mother-in-law  colony,  I  am  afraid ,  I 
shall  not  please  Mr.  Douglas  in  the  view  I 
am  going  to  take.  I  feel  great  hesitation 
in  taking  an  adverse  view  to  that  of  the 
leader  of  the  Convention  in  a  matter  of 
this  kind.  I  recognise  that  there  is  a 
certain  logical  inconsistency  between  the 
amendment  and  the  strict  theory  of  a 
Federation.  At  the  same  time,  we 
are  not  to  be  governed  by  theo- 
ries in  dealing  with  practical  affairs. 
The  amendment  appears  to  me  to  be  a 


fair  practical  solution  of  an  exceedingly 
difficult  question.  One  of  the  chief  objec- 
tions urged  against  union  is  the  inoi 
of  expend  ituraJn  government.  One  of  the 
difficulties  is  how  to  reduce  the  expendi- 
ture upon  state  Governments  without  di- 
minishing their  efficiency.  Nothing  could 
be  more  absurd  than  the  maintenance 
of  six  vice-regal  courts  in  the  several  pro- 
vinces after  a  Governor-General  has  been 
appointed  representing  Her  Majesty  in  her 
dealings  with  Federated  Australia.  If  this 
clause  is  not  put  in  there  will  be  a  neces- 
sity imposed  on  each  state  of  getting  an 
alteration  of  the  Constitution  by  an  Im- 
perial Act,  a  difficulty  which  will  vary 
more  or  less  in  the  different  states,  but 
which  will  certainly  exist,  and  cannot  be 
overcome  for  a  long  period.  If,  however, 
this  amendment  is  passed,  we  at  once 
secure  to  the  people  of  every  colony  that 
for  which  they  have  been  asking  for  a 
long  time,  namely,  that  the  Governor 
appointed  by  Her  Majesty  shall  be  one 
acceptable  to  the  people  of  the  colony. 
I  do  not  regard  this  proposal  as  being  in 
any  way  a  derogation  from  Her  Majesty's 
prerogative.  Her  prerogative  will  be  ex- 
ercised by  the  Governor-General  and  the 
Ministers  of  the  Commonwealth,  just  as 
truly  as  it  is  exercised  by  the  Seen 
of  State  in  Downing-street.  The  ap- 
pointments to  the  Governorships  of  the 
various  colonies  will  be  appointments 
by  Her  Majesty,  whether  they  are  made 
through  the  agency  of  the  Ministry 
of  the  Commonwealth  or  through  the 
agency  of  the  Ministers  in  London  ;  so 
that,  from  any  point  of  view,  the  prestige 
will  remain  the  same.  Such  prestige  as 
attaches  to  the  nominee  of  the  Queen  will 
attach  to  the  nominee  of  the  Governor- 
General  of  the  Commonwealth,  in  whom 
it  is  proposed  to  vest  the  appointment  of 
Lieutenant-Governor,  but  there  will  be 
this  difference — that  the  people  of  each 
state  will  inevitably,  through  their  Minis- 
ters, be  consulted  before  the  Governor-Gene- 
ral nominates  anyone  to  that  high  position. 
There   is   another    consideration.     I  look 
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forward  to  a  great  alteration  in  the  duties 
and  powers  of  the  Lieutenant-Governors 
after  the  Commonwealth  has  been  estab- 
lished. I  look  forward  to  seeing  the  Lieu- 
tenant-Governors occupying  a  much  more 
important  political  position  than  they  do 
to-day,  and  a  much  less  important  social 
position.  If  we  are  to  have  anything  like 
economical  administration  of  the  various 
colonies,  there  must  be  a  diminution  of 
the  parliamentary  apparatus  in  all  of 
them.  Probably  we  may  see  one  Cham- 
ber only  in  each  colony,  and  in  that  case  it 
may  be  that  we  should  desire  to  have  a 
Governor  performing  purely  political  func- 
tions, as  the  Governor  of  an  American  state 
does,  for  the  purpose  of  expressing  the 
executive  will  of  the  community,  and  acting 
as  a  restraint  upon  Parliament  when  it 
comes  into  conflict  with  what  he  believes 
to  be  the  popular  opinion  of  the  state.  In 
many  ways  the  position  of  Governor  must 
be  modified. 

Mr.  Glynn.  —  You  cannot  modify  it 
unless  you  change  clause  102  of  this 
Constitution. 

Mr.  WISE. — I  am  not  sure  that  the 
honorable  member  is  right.  I  do  not  see 
that  that  really  touches  it.  The  con- 
sideration I  wish  to  bring  before  the  Con- 
vention is :  That  in  view  of  the  probable 
change  in  the  position  of  the  Governors  of 
states,  this  proposal,  which  virtually  leaves 
to  the  people  of  each  state  the  selection  of 
their  own  Governor — because  no  one  can 
imagine  the  Governor  -  General,  which 
means  the  Ministry,  appointing  any  Lieu- 
tenant-Governor without  consulting  the 
Ministry  of  the  state  as  to  the  fitness  of 
the  person  to  be  appointed — raises  the 
question  whether  we  should  not  embrace 
the  opportunity  in  this  Constitution  of 
pointing  out  to  the  people  concerned  the 
opportunity  for  a  diminution  of  expendi- 
ture which  may  be  of  a  very  useless  kind. 
No  one  feels  a  higher  admiration  than  I 
do  for  the  gentlemen  who  fill  the  positions 
of  Governors  in  the  various  colonies,  but,  at 
the  same  time,  I  dare  say  that  they  would 
be  the  first  to  admit,  if  at  liberty  to  speak 
[Mr.  Wise. 


frankly,  that  the  Government  Houses, 
to-day,  in  the  various  colonies  have  to  a 
considerable  extent  outlived  their  original 
purpose — I  will  not  say  their  usefulness. 
That  Government  House  which,  in  the  old 
days,  was  the  centre  of  a  society  composed 
of  military  and  civil  officials,  fulfilled  a 
purpose  of  a  very  distinct  and  useful  kind, 
but  a  purpose  which  it  may  be  doubted 
can  be  occupied  now  that  society  has 
widened,  and  when  the  social  duties  of  a 
Governor  so  much  encroach  upon  his  time 
as  to  leave  him  little  opportunity  of  per- 
forming the  other  duties  appertaining  to 
his  position.  Now,  Government  House  neces- 
sarily, not  through  any  fault  of  those  who 
fill  the  position,  but  from  the  circumstances 
of  the  colonies,  sets  what  is  altogether  a 
wrong  standard  of  manners  and  culture. 
It  holds  up  to  the  people  of  the  colonies 
an  ideal  which  is  not  a  true  ideal,  either 
of  manners  or  of  culture,  and  that  is  a 
necessity  of  the  situation — a  necessity 
which  cannot  be  removed,  but  which,  as 
the  colonies  grow,  and  as  the  social 
circle  widens,  must  every  day  increase. 
Consequently,  I  welcome  a  proposal  of  this 
kind,  which  gives  the  colonies  an  oppor- 
tunity of  expressing  an  effective  voice 
in  the  selection  of  their  Governor.  I 
welcome  it  also  for  the  reason  put  forward 
by  my  right  honorable  friend  (Sir  John 
Forrest)  that  it  does  offer  a  reward  to 
merit  in  men  born  and  bred  in  Australia, 
because  it  opens  up  new  opportunities  of 
usefulness  to  the  chief  executive  officer  of 
the  community — the  Lieutenant-Governor 
— and  because  it  binds  more  closely  together 
the  various  states  in  a  union  in  which 
they  will  all  find  their  best  expression. 
The  fact  that  this  proposal  is  moved  by 
the  right  honorable  member  is  sufficient 
evidence  to  us  here  and  to  everybody  out- 
side that  it  is  in  no  way  aimed  at  weakening 
the  strength  of  the  tie  between  Australia 
and  Great  Britian.  If  it  were,  I  should 
not  be  found  supporting  it.  I  believe  the 
amendment  is  a  very  valuable  one— I  am 
certain  that  it  is  a  very  important  one — 
and,  if  it  is  carried,  I  am  confident  it  will 
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go  ;t  very  long  way  to  commend  this 
Constitution  to  the  popular  approval  of 
Australia. 

Dr.  COCKBURN  (South  Australia).— 
I  thoroughly  indorse  a  great  many  of  the 
remarks  which  fell  from  Sir  John  Forrest 
in  moving  this  proposal.  It  seemed  to  me 
at  the  time  as  if  the  mantle  of  the  great 
tribune  of  the  people,  Sir  George  Grey, 
had  descended  on  his  shoulders,  because 
the  eloquence  with  which  he  appealed  to 
us  to  keep  the  highest  offices  of  state  in 
this  country  within  the  reach  of  the  citi- 
zens of  Australia,  appeared  to  be  quite 
familiar  to  my  ears.  But  there  are  prac- 
tical difficulties  in  the  way.  As  has  been 
pointed  out,  it  is  necessary  to  guaran- 
tee the  independence  of  the  states  in 
relation  to  the  Commonwealth.  Now,  let 
us  consider  who  would  be  the  gentlemen 
appointed  to  the  positions  of  Governors  of 
the  states  by  the  Federal  Executive. 
They  would  be  creatures  of  the  Federal 
Executive,  of  course,  and  would  be 
essentially  party  men. 

Sir  John  Forrest. — Why  should  they 
be  creatures  of  the  Federal  Executive  1 

Dr.  COCKBURN.— Because  they  would 
be  appointed  by  the  Federal  Executive, 
and  the  appointments  would  be  given  to 
men  who  had  faithfully  and  for  a  long 
time  served  their  party. 

Mr.  Higgins. — There  is  only  one  party 
in  Western  Australia. 

Sir  John  Forrest. — The  Judges  are 
appointed  by  the  Executive,  and  surely 
they  are  not  creatures  of  the  Government. 

Dr.  COCKBURN.— That  is  a  different 
thing  altogether.  Judges  are  not  poli- 
ticians, and  this  patronage  will  be  given 
to  men  who  will  continue  to  be  politicians. 

Sir  John  Forrest. — The  appointments 
to  the  judicial  bench  are  often  political 
appointments. 

Dr.  COCKBURN.— If  this  system  of 
appointing  state  Governors  is  carried  out, 
the  highest  office  in  the  state  will  be 
much  more  of  a  political  office  than  it  is 
to-day,  and  that  would  lead  to  a  most 
disastrous   condition   of  things.      If   the 


Lieutenant-Governor  is  to  be,  in  the  first 
place,  something  of  a  politician,  and  his 
appointment  is  to  be  conferred  by  a 
party  Government,  it  will  be  given  to  a 
partisan,  and  I  cannot  think  of  anything 
more  likely  to  be  obnoxious  to  a  state, 
which  may  not  be  high  in  favour  with  the 
Federal  Government,  because,  in  some 
states  the  Federal  Government  might  not 
desire  to  conciliate  the  feelings  of  the  state, 
and  might  appoint  a  member  of  a  party 
opposed  to  the  party  in  powrer  in  the  state 
— I  say  I  cannot  imagine  anything  more  ob- 
noxious to  states  than  the  appointment  of 
old  politicians  as  Lieutenant-Governors. 

Mr.  Howe. — Old  politicians  have  made 
the  best  Judges  on  the  bench  up  to  the 
present  time. 

Dr.  COCKBURN.— The  Judges  are  re- 
moved altogether  from  politics,  but  the 
Lieutenant-Governor  cannot  be  so  much 
removed  from  politics. 

Sir  John  Forrest. — Why  not  ?  How 
much  influence  has  a  Governor  of  a  colony 
in  its  politics  1 

Dr.  COCKBURN.— I  ask  the  Conven- 
tion to  bear  in  mind  that  the  nominee — the 
creature — of  the  Federal  Executive,  backed 
up  by  the  power  of  the  federal  authority, 
would  be  in  no  mean  position,  but  in  a 
position  of  considerable  power.  While  I 
am  entirely  with  the  desire  of  Sir  John 
Forrest  in  this  matter,  I  do  not  see 
how  his  proposal  can  be  carried  out  with- 
out exceedingly  grave  danger.  I  think 
it  is  absolutely  necessary  that  the  propo- 
sition laid  down  by  the  leader  of  the  Con- 
vention should  be  given  effect  to,  namely, 
that  the  independence  of  the  states  in  re- 
lation to  the  Commonwealth  with  respect 
to  these  appointments  must  be  secured. 
Now,  there  is  one  way  of  reconciling  these 
two  positions,  and  I  beg  to  move,  as  an 
amendment  to  the  clause — 

That  all  the  clause  after  "Governor"  (line  1) 
be  struck  out  with  a  view  to  the  insertion  of  the 
following  words  : — "And  the  Parliament  of  the 
state  may  make  such  provisions  as  it  thinks  lit 
as  to  the  manner  of  the  appointment  of  the 
Governor  of  the  state,  and  for  the  tenure  of  his 
office,  and  for  his  removal  from  office." 
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Sir  John  Forrest. — That  was  struck 
out  at  Adelaide. 

Dr.  COCKBURN.—  The  right  honorable 
member  is  now  alive  to  considerations 
which  he  did  not  then  recognise,  or,  at  any 
rate,  which  he  did  not  then  express  with 
the  same  eloquence.  He  is  alive  to  the 
fact  that  we  ought  to  make  the  highest 
offices  of  Australia  open  to  the  sons  of 
Australia,  but,  at  the  same  time,  I  am  sure 
he  is  not  desirous  of  carrying  that  out  in 
any  way  obnoxious  to  the  state.  By  the 
adoption  of  my  amendment  each  state  can 
carry  out  the  honorable  member's  views  in 
the  way  that  seems  best  to  the  people  of 
that  state.  I  think  it  would  be  a  mis- 
take to  make  the  position  of  Governor 
elective.  No  state  in  a  condition  of  sanity 
would  make  such  a  provision. 

Mr.  Symon. — That  is  the  provision  in 
force  in  America. 

Dr.  COCKBURN.— But  the  Governor 
in  America  is  essentially  the  head  of  a 
political  party,  and  therefore  occupies  an 
entirely  different  position  from  that  of  the 
Governor  of  one  of  these  colonies.  Indeed, 
the  very  reasons  which  make  his  election 
proper  in  America  make  it  improper 
here,  because  we  do  not  want  to  see  the 
Governor  of  a  state  a  partisan.  Very 
considerable  powers  lie  in  the  hands  of 
the  Governor  of  a  state.  He  has  the  issue 
of  the  writs  for  the  federal  elections.  That 
is  not  placed  in  the  hands  of  the  Gover- 
nor in  Council. 

Sir  John  Forrest. — Oh,  surely,  it  is. 

Dr.  COCKBURN.— I  think  not.  I  think 
it  is  in  the  hands  of  the  Governor  of  the 
state.  Undoubtedly  that  is  a  prerogative. 
The  issue  of  writs  for  the  election  of  Mem- 
.bers  of  Parliament,  and  also  the  dissolu- 
tion of  Parliament  itself,  are  still  preroga- 
tives which  are  exercised  by  the  Governor 
without  the  consent  of  the  Executive 
Council,  that  is  to  say,  without  the  formal 
consent  di  the  Executive,  although  Go- 
vernors who  understand  the  matter  do  not 
do  these  things  without  the  knowledge 
of,  and  without  consultation  with,  their 
Ministers.  But,  unquestionably,  it  is  part 
[Dr.  Cockbum. 


of  their  office  to  be  able  to  do  so,  and, 
therefore,  under  this  system  the  office  of 
Governor  might  become  more  political 
than  it  is  at  present. 

Sir  John  Forrest. — How  is  it  that  this 
system  has  worked  well  in  Canada  1 

•  Dr.  COCKBURN.— It  has  not  worked 
well  in  Canada,  I  believe.  I  am  not  so 
wTell  up  in  Canadian  precedents  now  as  I 
was  six  or  seven  years  ago,  when  the 
matter  was  fresh  in  my  memory,  but  I 
have  seen,  over  and  over  again,  in  the 
writings  of  those  who  are  most  conversant 
with  the  methods  of  Canada,  the  very 
objections  which  I  have  mentioned  raised, 
namely,  that  worn-out  politicians,  old  party 
men,  who  have  done  excellent  service,  who 
have  served  their  party  in  their  day,  and 
who  are  entitled  to  something,  and  whom, 
at  the  same  time,  the  federal  authority  wants 
to  get  rid  of,  to  shelve,  are  raised  to  these 
appointments.  Now,  that  has  given  rise 
to  a  good  deal  of  offence,  and  we  desire  to 
avoid  all  that  here.  I  certainly  want  to 
see  everything  that  Sir  John  Forrest  has 
proposed  carried  into  effect  in  such  a 
manner  as  will  in  no  way  imperil  the 
future  of  the  Commonwealth,  and,  there- 
fore, with  a  view  of  carrying  out  all  that 
the  honorable  member  desires,  and  at  the 
same  time  without  doing  anything  which 
all  authorities  have  recognised  is  a  wrong 
to  the  state,  I  beg  to  move  the  amend- 
ment I  have  already  indicated. 

Mr.  REID  (New  South  Wales).— I  think 
this  is  a  very  interesting  discussion,  but 
entirely  out  of  place  here.  These  are 
matters  to  be  settled  by  the  states  them- 
selves. I  cordially  agree  with  my  honor- 
able and  learned  friend  (Mr.  Wise)  that 
one  result  of  this  Commonwealth,  if 
it  ever  comes  about,  will  be  that  the 
system  of  local  Governors  and  the  par- 
liamentary systems  of  the  several 
states  will  be  entirely  remodelled 
on  economical  lines,  but  the  way  that  is 
to  be  done  will  be  left  for  the  states  them- 
selves. We  are  framing  a  Constitution 
for  the  whole  Commonwealth.  There 
is     an     entire    difference     between     the 
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Constitution  of  Canadaand  the  Constitution 
being  framed  by  this  Bill.  In  the  caf 
Canada  everything  not  expressly  left  to  the 
states  oomea  under  the  jurisdietion  of  the 
Canadian  Dominion.  The  exact  opposite  of 
the  case  is  here.  Everything  not  expressly 
mentioned  in  the  Commonwealth  Bill  is  left 
within  the  jurisdiction  of  the  states.  The 
United  States  principle  has  been  adopted 
here  as  opposed  to  the  Canadian  principle. 
That  being  so,  it  would  be  entirely  foreign 
to  the  scope  of  this  Bill  to  depart  from  its 
principle  by  providing  for  these  matters 
being  taken  out  of  the  hands  of  the  states. 
I  believe  the  improvements  contemplated 
will  take  place,  but  they  can  take  place  by 
means  of  state  legislation.  I  fear  that  if 
we  place  this  proposal  in  the  Constitution, 
we  shall  simply  create  another  prejudice 
against  the  Bill. 

Sir  EDWARD  BRADDON  (Tasmania). 
— My  honorable  friend  (Mr.  Douglas)  has 
expressed  his  surprise  at  the  change  of 
attitude  of  Sir  John  Forrest  between 
1891  and  the  present  time. 

Sir  John  Forrest. — What  did  I  do  in 
1891? 

Sir  EDWARD  BRADDON.  —  Still 
greater  is  his  change  of  attitude  since 
the  beginning  of  this  Convention  at 
Adelaide  and  the  present  time. 

Sir  John  Forrest. — Why  1 

Sir  EDWARD  BRADDON.— Because 
the  right  honorable  gentleman  was  then 
an  advocate  of  keeping  up  the  sovereign 
rights  of  the  states. 

Sir  John  Forrest. — I  am  now. 

Sir  EDWARD  BRADDON.— Not  at 
all.  The  right  honorable  gentleman  has 
made  a  comparison  between  the  states  the 
Commonwealth  as  they  will  be  and  the  pro- 
vinces of  Canada.  But  the  provincial  Go- 
vernments of  Canada  are  simply  so  many 
municipal  councils — glorified  municipal 
councils,  I  believe,  they  have  been  called — 
and  the  right  honorable  gentleman  is  appa- 
rently prepared  to  bring  our  sovereign  states 
down  to  the  level  of  the  provinces  of  Canada. 
If  he  will  only  think  of  the  arguments 
already  advanced  against  his  proposal  he 
[108] 


should  be  satisfied.  It  has  been  clearly 
shown  that  to  make  the  Governor-General 
in  Council  the  appointer  of  the  several 
local  Governors  would  lie  to  make  them 
the  nominees  of  the  Federal  Executive 
Council  —  the  Federal  Ministers  —  and 
therefore,  necessarily,  it  would  be  almost  a 
partisan  arrangement,  which  must  have 
disastrous  results  to  the  various  states. 

Sir  John  Forrest. — It  has  not  been  so 
in  Canada. 

Sir  EDWARD  BRADDON.— The  right 
honorable  gentleman  goes  back  to  the  case 
of  Canada,  where  the  form  of  government 
is  not  a  federation,  but  a  confederation. 

Mr.  Symon. — A  unification. 

Mr.  Glynn. — And  where  the  federal 
body  can  repeal  local  Acts. 

Sir  EDWARD  BRADDON.— Yes.  Yet 
the  defender  of  the  rights  of  the  states  of 
Australia  is  trying  to  reduce  them  to  the 
level  of  the  provinces  of  Canada.  I  do 
not  believe  that  the  right  honorable  gentle- 
man himself  hopes  to  see  that  done. 

Sir  John  Forrest. — A  small  colony  like 
Tasmania  need  not  trouble  about  that. 

Sir  EDWARD  BRADDON.— Size  is  not 
everything.  A  bladder  may  be  large,  but 
there  is  little  in  it.  He  has  admitted  that 
there  is  not  the  material  here  for  the  pro- 
duction of  a  body  of  men  from  whom  pro- 
vincial Governors  can  be  selected. 

Mr.  Symon.  —  If  the  material  is  here 
the  Queen  could  select  from  that  material. 

Sir  EDWARD  BRADDON.-^But  I  am 
showing  how  the  right  honorable  gentle- 
man has  failed  to  make  out  his  case  so  as 
to  put  any  strength  into  it.  According 
to  his  own  showing,  there  are  no  people  of 
culture,  or  education,  or  so  forth  here. 

Sir  John  Forrest. — You  quite  mis- 
understood me.     I  did  not  say  that. 

Sir  EDWARD  BRADDON.— My  right 
honorable  friend  said  something  like  that. 
When  I  heard  the  right  honorable  mem- 
ber speaking  I  was  wondering  if  he  was 
going  on  to  say  that  there  would  have  to 
be  started  a  university  for  the  education 
of  Governors,  with  a  master  of  deportment, 
and  all  that  sort  of  thing,  and  that  he  did 
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not  do  so  was  a  disappointment  to  me.  I 
hope  we  shall  leave  the  Bill  as  it  stands  in 
this  matter,  that  we  shall  not  interfere  with 
the  prerogative  of  the  Crown  in  regard  to 
the  appointment  of  state  Governors,  and 
that  we  shall  maintain  our  state  Governors 
in  the  high  position  they  occupy,  and,  what 
is  more,  in  the  perfectly  independent  position 
they  occupy  as  between  parties  and  parties. 

Mr.  HOWE  (South  Australia).— I  was 
very  much  pleased  indeed  to  hear  such  a 
genuine  ring  of  Australian  patriotism  eman- 
ating from  my  old  friend  (Sir  John  Forrest). 

Mr.  Symon. — Did  not  you  expect  it  ? 

Mr.  HOWE. — I  expect  everything  that 
is  good  from  Sir  John  Forrest,  and  this  is 
one  of  the  best  proposals  I  have  ever  heard 
emanating  from  him.  So  far  as  I  am  indi- 
vidually concerned,  and  so  far  as  I  recollect 
the  discussion  in  the  Sydney  Convention  of 
1891,  Sir  George  Grey  raised  a  different 
question  altogether — in  fact,  his  motion 
was  tantamount  to  severance  from  the  old 
country. 

Mr.  Kingston. — No. 

Mr.  HOWE.  — ■  With  that  I  had  no 
sympathy  whatever,  and  the  mantle  of 
Sir  George  Grey,  I  would  remind  my 
honorable  colleague,  has  not  yet  fallen  on 
the  shoulders  of  Sir  John  Forrest. 

Dr.  Cockburn. — He  is  nearly  as  eloquent, 
and  is  going  very  much  in  the  same  direc- 
tion. 

Mr.  HOWE.— The  contention  of  Sir 
George  Grey  was,  why  should  Australia 
permit  the  Governor- General  to  be  even 
nominated  by  the  Home  Government  ?  I 
have  no  sympathy  with  that  contention 
at  all.  I  do  not  believe  in  "cutting  the 
painter  "  in  any  shape  or  form ;  but  after 
Australia  is  federated  under  a  Governor- 
General,  appointed  by  the  Crown,  I  see  no 
reason  why  a  state  should  not  have  a 
Governor  appointed  by  the  Governor- 
General,  or  otherwise  by  the  Federal  Par- 
liament. It  has  been  said  that  prominent 
politicians  would  be  appointed  to  the  posi- 
tion. What  is  the  history  of  the  state  from 
which  I  come  ?  Prominent  politicians  who 
are  lawyers,  every  one  of  them,  are  now 
[Sir  Edward  Braddon, 


administering  justice  on  the  bench  of  South 
Australia,  and  one  of  them  has  discharged 
the  duties  of  Governor  on  many  occasions, 
and  throughout  the  length  and  breadth  of 
the  colony  his  justice  has  never  been  im- 
pugned by  a  single  soul.  I  do  not  see 
why  the  Federal  Parliament  should  not 
appoint  one  of  the  prominent  politicians 
to  the  position  of  Governor  of  a  province. 
I  would  not  allow  a  state  to  interfere  in 
this  matter.  Politicians  lead  their  party 
to  victory,  and  suffer  with  them  in  defeat, 
and  there  may  be  an  unconscious  bias 
existing.  Moreover,  if  we  allow  a  state  to 
choose  its  own  Governor,  and  we  have  a 
powerful  Government,  perhaps  presided 
over  by  a  genius  like  our  right  honorable 
friend  (Mr.  Reid),  what  is  to  prevent  him 
from  appointing  himself  to  the  position? 
Nothing  at  all.  If  it  is  going  to  be  left 
to  the  state  to  appoint  its  own  Governor, 
and  there  is  a  strong  Government  in 
power  in  that  state,  it  would  be  quite 
open  for  the  Premier  to  be  appointed  if 
he  desired  to  take  the  position.  I  desire 
to  take  out  of  the  hands  of  the  local  Go- 
ve rnment  the  power  to  appoint  any  mem- 
ber of  the  Executive  Council  as  Governor. 
I  have  no  objection  to  the  Federal  Parlia- 
ment assuming  that  function,  as  a  very 
proper  function  for  it  to  perform.  I  was 
pleased  to  hear  the  arguments  brought 
forward  in  favour  of  this  new  departure. 
Are  wre  in  Australia — a  nation  of  nearly 
four  million  people — going  for  ever  to  send 
home  for  Governors  to  rule  over  the  desti- 
nies of  each  separate  province?  Have 
we  not  men  amongst  us  equal  to  any  who 
could  be  brought  from  home  ?  Are  wre  not 
likely  to  have  here  men  superior  to  those 
whom  the  British  Government  might  choose 
to  send  out  to  administer  our  affairs  ?  Have 
we  not  men  who  have  done  great  service  to 
the  country,  and  men  w7ho  are  born  Austra- 
lians, who  could  fill  the  position  satisfac- 
torily? Why  should  we  not  give  the  highest 
positions  in  this  country  to  those  who  belong 
to  the  country,  and  who  are  pure  Australians, 
instead  of  sending  12,000  or  13,000  miles 
for  a  stranger  ?     In^every  particular  I  say 
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••  Australia  for  the  Australians,'*  and  every 
position  which  Australians  are  equal  to 
fulfilling  with  credit  to  themselves  and 
honour  to  the  country  should  be  reserved 
to  them. 

Mr.  SYMON  (South  Australia). —I 
doubt  very  much  if  the  amendment  will 
go  the  length  which  my  honorable  friend 
(Mr.  Howe)  wishes.  It  hardly,  in  lan- 
guage at  any  rate,  declares  that  these 
posts  are  to  be  reserved  for  Australians. 
What  the  amendment  really  amounts  to 
is  this  :  That  it  would  be  just  as  possible 
for  the  Governor-General  in  Council  to 
choose  the  Governor  of  a  state  in  England 
as  it  would  be  for  the  Queen  under  the 
present  system.  My  objection  to  the 
amendment  is  not  founded  on  any  of  the 
reasons  dealt  with  at  so  much  length.  It 
does  not  appear  to  me  that  the  question  is 
that  of  the  material  available  in  Australia 
for  the  appointment  of  states  Governors. 
Nor  is  the  question  whether  it  is  desirable 
or  not  that  political  partisans  should  be 
appointed.  Further,  I  do  not  think  that 
the  amendment  proposed  by  Sir  John 
Forrest  involves  any  question  whatever, 
even  if  the  amendment  were  carried,  of 
"  cutting  the  painter." 

Sir  John  Forrest. — I  would  not  move 
it  if  it  did. 

Mr.  SYMON.— I  hope  both  Sir  John 
Forrest  and  myself  would  be  found  resist- 
ing any  proposal  which  involved  a  step  in 
the  direction  of  separation.  It  appears  to 
me  that  the  real  objection  to  the  amend- 
ment is  that  stated  by  Mr.  Reid,  that  it 
really  seeks  to  interfere  with  the  state 
Constitutions.  This  amendment  in  its 
first  line  is  to  the  effect — "  In  each  state 
of  the  Commonwealth  there  shall  be  a 
Governor."  What  right  have  we,  in  the 
Federal  Constitution,  to  declare  that? 
What  right  have  we  to  interfere  with  the 
Constitutions  of  the  states,  which  will  re- 
main, practically,  independent  states  within 
the  Commonwealth  %  We  are  not  seeking 
to  interfere  in  any  way  with  the  existing 
state  of  tilings  in  relation  to  the  head  of 
the  Executive.     But  the  proposal   would 


involve  us  in  a  difficulty.  Having  declared 
there  shall  be  a  Governor  for  the  state, 
tla  proposal  goes  on  to  prescribe,  not  that 
the  existing  state  of  things  shall  continue 
— subject,  of  course,  to  the  Imperial 
authority,  and  to  the  control  of  the  state 
itself — but  that  the  Governor  shall  be 
appointed  for  all  time  under  the  Con- 
stitution, until  that  is  altered,  by  the 
Governor-General  in  Council.  And  that 
we  are  asked  to  do  without  the  consent  of 
the  state.  It  is  not  for  this  Convention  to 
take  a  step  of  that  kind.  It  would  be  in- 
terfering in  the  highest — and  I  venture  to 
think  the  most  improper — degree  with  the 
functions  of  the  state,  which  we  seek  to 
preserve.  It  is  a  state  interest  and  a  state 
matter  entirely  ;  and,  therefore,  without 
going  into  the  large  question  raised  by  Mr. 
Wise  as  to  the  social  and  other  functions 
of  the  Governor,  or  Lieutenant-Governor, 
we  ought  to  abstain  from  taking  one  step 
beyond  what  we  are  obliged  to  do  in 
interfering  with  the  existing  government 
of  the  autonomous  states. 

Sir  JOHN  FORREST  (Western  Aus- 
tralia).— I  wish  to  make  a  few  observations 
with  regard  to  some  of  the  arguments  that 
have  been  used.  The  only  good  argument, 
I  think,  which  has  been  put  forward  was 
that  of  Mr.  Symon.  That  may  be  an 
argument — I  think  it  is  one — which  re- 
quires careful  consideration ;  but,  at  the 
same  time,  in  1891  we  dealt  with  this 
matter  in  a  way  in  which  we  specially 
gave  power  to  the  states  to  legislate  in  the 
direction  of  appointing  Governors.  I 
think,  myself,  that  those  who  oppose  the 
proposition  now  must  really  be  in  favour 
of  elective  Governors. 

Mr.  Reid — No,  no. 

Sir  JOHN  FORREST.  — That  most 
likely  would  be  the  result.  Mr.  Barton 
asked  why  should  we  restrict  the  area  of 
selection  of  state  Governors  to  the  Aus- 
tralian Continent.  I  might  ask  him  a 
similar  question — why  restrict  the  area  of 
the  Judges  of  the  High  Court  to  the 
people  of  Australia  1  What  would  he  or 
any  one  else  think  if  it  was  proposed,   or 
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thought  of  for  a  moment,  that  in  appoint- 
ing the  Judges  of  the  High  Court  under 
this  Constitution  the  selection  should 
be  made  from  the  Bar  of  England  1  I 
do  not  think  that  would  meet  with 
the  approval  of  the  people  here,  but  it 
seems  that  what  is  sauce  for  the  goose 
is  not  sauce  for  the  gander.  They  are 
willing  to  limit  the  area  of  selection  of  the 
High  Court,  but  they  are  not  willing  to 
limit  the  area  of  selection  with  regard  to 
the  Governors  of  the  various  states.  We 
have  some  foundation,  at  any  rate,  for  the 
argument  which  we  use.  We  have  the 
United  States  of  America,  in  which  Gover- 
nors are  elected.  That,  of  course,  I  do 
not  approve  of.  I  think  it  is  not  conso- 
nant with  our  ideas  of  responsible  govern- 
ment to  have  the  chief  executive  officer 
appointed  by  the  people.  I  think  friction 
is  more  likely  to  arise  under  such  a  system 
than  if  you  place  the  Governor  in  a  con- 
stitutional position,  as  we  do,  by  appoint- 
ing him  as  the  representative  of  the 
Queen.  Then  wTe  have  the  case  of  Canada. 
I  have  been  through  Canada.  I  have 
had  the  pleasure  of  visiting  Government 
House  in  the  state  of  Ontario,  and  I  found 
a  refined  and  cultured  gentleman  dispens- 
ing the  hospitality  of  Government  House 
there — not  to  such  a  large  extent  as 
in  the  city  of  Melbourne,  but  certainly 
in  a  way  which  I  think  would  meet 
with  the  approval  of  every  one.  We 
have  facts  there  to  guide  us.  We  find 
that  the  system  adopted  in  Canada — at 
any  rate  as  far  as  my  experience  goes, 
which  is  certainly  not  a  great  one — has 
worked  well.  Now,  it  has  been  said  by 
some  that  this  would  weaken  the  tie  be- 
tween the  mother  country  and  ourselves. 
I  repudiate  that  idea  altogether.  I  should 
withdraw  this  motion,  and  not  say  a  word 
in  support  of  it,  if  there  was  any  chance 
whatever  that  there  could  be  any  weaken- 
ing of  the  tie  between  the  mother  country 
and  ourselves.  My  object  through  life  has 
been  to  strengthen  that  tie,  not  to  weaken 
it.  I  believe  we  owe  a  deep  debt  of  grati- 
tude to  the  great  mother  country,  and 
[Sir  John  Forrest. 


that  we  cannot  do  too  much  to  repay  all 
the  good  we  have  received  from  her.  In 
regard  to  the  statements  that  we  would 
have  politicians  as  Governors,  I  can  see 
no  objection  to  that.  Retired  politicians 
occupy  high  offices  all  over  the  world.  We 
know  that  in  England  the  highest  offices 
in  the  state  are  occupied  by  Judges  who 
were  prominent  politicians  in  their  day. 
There  is  scarcely  one  of  these  colonies  in 
which  you  will  not  find  gentlemen  who 
have  been  prominent  politicians,  and 
even  party  politicians,  occupying  the  chief 
judicial  offices. 

Dr.  Cockburx. — To  whom  would  they 
owe  their  allegiance  ? 

Sir  JOHN  FORREST.— I  do  not  think 
our  Judges  owe  allegiance  to  anybody  ex- 
cept the  Crown.  We  know  that  the  Chief 
Justices  of  some  of  the  colonies  have  been 
Premiers  and  party  politicians,  but  I  have 
never  heard  a  word  said  against  them  on 
that  ground.  Then  it  is  stated  that  the 
Governor  would  exercise  an  influence  in 
local  politics,  but  that  is  carrying  the 
matter  too  far.  We  know  that,  under  our 
form  of  responsible  government,  the  Go- 
vernor does  not  interfere.  There  has  been 
no  instance,  certainly  for  many  years  past, 
in  which  a  Governor  has  tried  to  interfere, 
or  has  had  the  opportunity  even  of 
interfering,  with  local  politics.  You  may 
depend  upon  it  that  if  a  prominent  Aus- 
tralian were  appointed  to  the  position  he 
would  know  enough  of  constitutional 
government  to  prevent  him  from  doing 
anything  so  foolish.  I  believe  that, 
if  we  leave  this  matter  to  the 
states,  we  shall  very  soon  have  elective 
Governors.  I  need  not  give  the  rea- 
sons, but  the  trend  will  be  in  that 
direction.  Sir  Edward  Braddon  said  I 
stated  that  persons  of  education  and  cul- 
ture could  not  be  found  here.  I  stated  that 
there  might  be  some  difficulty  on  that 
account,  and  that  it  might  be  used  as  an 
argument,  but  I  do  not  think  there  is 
much  in  it.  We  know  that  until  a  few 
years  ago  all  the  Governors  of  these  colo- 
nies were  civil  servants,  who  had  in  many 
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oases  worked  themselves  up  from  humble 
positions.  We  had  a  squatter  from  New 
Zealand  (Mr.  Frederick  Aloysius  Weld) 
as  a  Governor  in  Western  Australia,  and 
he  performed  his  functions  admirably,  al- 
though I  admit  that  his  was  an  excep- 
tional case,  as  he  had  special  social  ad- 
vantages and  great  family  influence  in 
England.  Then  we  had  Sir  Frederick 
Broome,  who  filled  the  office  with  credit. 
He  was  a  squatter  in  New  Zealand,  and 
afterwards  a  writer  on  the  Times,  and  in 
all  these  colonies  we  have  had  professional 
Governors  tilling  the  office  with  credit 
and  advantage  to  all.  I  see  no  reason, 
therefore,  why  we  should  not  find  persons 
in  Australia  fitted  for  these  positions.  I 
say  that  there  are  such  persons  now,  but 
we  are  not  making  a  Constitution  for  to- 
day or  to-morrow,  but  for  all  time.  The 
only  argument  of  any  force  against  this 
proposal  is  that  advanced  by  Mr.  Symon, 
but,  at  the  same  time,  I  think  we  shall  be 
acting  more  in  the  interests  of  the  states 
if  we  adopt  this  plan  than  if  we  leave  the 
matter  to  the  states  themselves,  when  the 
result  will  be  that  we  shall  eventually 
have  elective  Governors. 

Question — That  the  words  proposed  to 
be  struck  out  stand  part  of  the  proposed 
new  clause — put. 

The  committee  divided — 


Ayes 
Noes 

Majority  against  Dr.  Cockburn's 
amendment 


i's) 


24 
12 

12 


Ayes. 


Briggs,  H. 
Brown,  N.  J. 
Brunker,  J.  N. 
Deakin,  A. 
Dobson,  H. 
Downer,  Sir  J.  W. 
Fraser,  S. 
Glynn,  P.  M. 
Hackett,  J.  W. 
Henning,  A.  H. 
Holder,  F.  W. 
Howe,  J.  H. 
Isaacs,  I.  A. 


Lee  Steere,  Sir  J.  G. 
Peacock,  A.  J. 
Quick,  Dr.  J. 
Reid,  G.  H. 
Trenwith,  W.  A. 
Turner,  Sir  G. 
Venn,  H.  W. 
Walker,  J.  T. 
Wise,  B.  R. 
Zeal,  Sir  W.  A. 

Teller. 
Forrest,  Sir  J. 


Noes. 

Barton,  K.  Leak. 

Braddon,  Sir  E.  N.  C.  O'Connor,  R.  E. 

Carruthers,  J.  H.  Solomon,  V.  L. 

Clarke,  M.  J.  Symon,  J.  H. 
Douglas,  A. 

Higgins,  H.  B.  Teller. 

Kingston,  C.  C.  Cockburn,  Dr.  J.  A. 

Question  so  resolved  in  the  affirmative. 
Question — That  the  proposed  new  clause 
be  inserted  in  the  Bill — put. 
The  committee  divided — 

...     10 


Ayes 
Noes 

Majority  against  the  clause 

Ayes. 

Briggs,  H.  Peacock,  A.  J. 

Cockburn,  Dr.  J.  A.  Venn,  H.  W. 

Deakin,  A.  Wise,  B.  R. 
Hackett,  J.  W. 

Howe,  J.  H.  Teller. 

Lee  Steere,  Sir  J.  G.  Forrest,  Sir  J. 


26 


16 


Noes. 


Braddon,  Sir  E.  N. 
Brown,  N.  J. 
Brunker,  J.  N. 
Carruthers,  J.  H. 
Clarke,  M.  J. 
Dobson,  H. 
Douglas,  A. 
Downer,  Sir  J.  W. 
Fraser,  S. 
Glynn,  P.  M. 
Henning,  A.  H. 
Higgins,  H.  B. 
Holder,  F.  W. 
Isaacs,  I.  A. 


Kingston,  C.  C. 
Leake,  G. 
O'Connor,  R.  E. 
Quick,  Dr.  J. 
Reid,  G.  H. 
Solomon,"  V.  L. 
Symon,  J.  H. 
Trenwith,  W.  A. 
Turner,  Sir  G. 
Walker,  J.  T. 
Zeal,  Sir  W.  A. 

Teller. 
Barton,  E. 


Question  so  resolved  in  the  negative. 

The  CHAIRMAN.— Does  the  right  hon- 
orable member  (Sir  John  Forrest)  desire 
to  move  his  second  clause  1 

Sir  John  Forrest. — No,  sir. 

Mr.  HOLDER  (South  Australia).— I 
beg  to  move — 

That  the  following  new  clause  stand  part  of 
the  Bill : — In  the  event  of  any  law  passed  by 
the  Federal  Parliament  being  declared  by  any 
decision  of  the  High  Court  to  be  ultra  -vires 
of  this  Constitution  the  Executive  may,  upon 
the  adoption  by  absolute  majorities  in  both 
Houses  of  the  Legislature,  within  six  months 
after    the    decision    of    the    High    Court,    of 
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resolution  thereto  directing,  refer  the  law  to 
the  electors  under  section  121,  and  if  approved 
as  therein  provided  the  Constitution  shall  be 
deemed  to  have  been  enlarged,  and  the  law 
shall  be  conclusively  deemed  to  have  been 
intra  vires  of  this  Constitution  from  the  passing 
thereof. 

In  the  opinion  of  our  constituents,  or  of  a 
great  many  of  them,  one  grave  objection 
to  this  Constitution  is  that  over  every- 
thing is  the  High  Court.  In  the 
opinion  of  many,  the  legal  formulae  and 
legal  proceedings  usurp  in  this  Consti- 
tution the  place  which  the  people  have 
occupied  in  the  state  Constitutions.  If  we 
accept  the  Constitution,  the  final  appeal 
will  be,  -not  to  the  people  as  represented 
by  the  Parliaments,  but  to  the  High  Court. 
I  admit  freely  that  as  the  Constitution 
is  a  deed  of  partnership,  it  is  absolutely 
necessary  to  have  the  High  Court  to  in- 
terpret it,  and  to  see  that  the  various  co- 
partners keep  in  all  that  they  do  within 
the  four  corners  of  the  deed  to  which 
they  have  agreed.  At  the  same  time,  so 
rooted  is  the  objection  to  the  position 
which  law  occupies  in  this  Constitution 
that  it  will  be  well  if  we  can  meet 
that  objection  in  any  way  by  placing  in 
the  hands  of  the  people  the  final  appeal, 
at  least  in  some  cases  where  the  final 
appeal  would  otherwise  be  to  the  High 
Court.  I  do  not  need  to  quote  from  many 
opinions  of  others  to  support  what  I  have 
said  as  to  the  general  view  that  federation 
means  a  great  deal  of  law.  I  noticed  in 
the  daily  papers  in  this  city  a  few  days 
ago  a  report  of  an  address  by  Professor 
Harrison  Moore,  the  professor  of  law  at 
the  Melbourne  University,  in  which  he 
said  that  the  legal  profession  had  not  had 
very  much  to  do  of  late,  but  that  under 
the  Federal  Constitution  now  under  con- 
sideration the  lawyers  would  have  plenty 
of  work.  I  do  not  take  that  comment  as 
coming  from  one  who  is  hostile  to  federa- 
tion, but  simply  regard  it  as  the  expres- 
sion of  Professor  Harrison  Moore's  deli- 
berate opinion  that  federation  under  this 
scheme  would  mean  any  amount  of  work 
for  the  lawyers.  That  is  just  what  the 
{Mr.  Holder. 


people  do  not  want,  and  if  we  can  by  any 
means  lessen  the  law  work  and  place  the 
final  decision  of  some  matters  in  the  hands 
of  the  people,  from  that  point  of  view  we 
shall  do  well.  I  can  quite  conceive  that 
again  and  again  the  Federal  Parliament 
might  pass  laws  involving  comparatively 
small  extensions  of  the  Constitution  as 
we  have  it  before  us,  but  yet  involving 
such  amendments  as,  if  the  people  were 
appealed  to,  they  would  certainly  indorse 
— amendments  not  of  sufficient  weight 
and  importance  to  be  submitted  to  the 
people  for  their  indorsement  unless  the 
laws  in  question  were  challenged.  There- 
fore, in  this  amendment  I  propose  that  in 
the  event  of  any  law  passed  by  the 
Federal  Parliament  being  declared  by 
the  court  to  be  ultra  vires,  then 
the  Federal  Parliament  may,  by  an 
absolute  majority  of  both  Houses  of 
the  Legislature,  within  six  months  of  the 
adverse  decision  of  the  court,  submit  the 
matter  to  the  electors  for  a  referendum  in 
the  same  way  as  provided  in  the  clause 
dealing  with  ordinary  amendments  of  the 
Constitution.  We  have  deliberately  de- 
cided previously  that  the  Constitution 
should  only  be  amended  by  direct  appeal 
to  the  electors,  in  which  the  vote  shall  be 
counted  in  two  ways.  I  do  not  propose  to 
alter  that  provision  in  the  slightest  degree. 
We  have  provided  that  measures  altering 
the  Constitution  shall  only  come  into  force 
after  they  have  been  carried  by  absolute 
majorities  of  both  Houses.  I  include  the 
same  provision  in  this  clause.  Before  a 
matter  can  be  sent  to  the  referendum, 
both  Houses  must  by  absolute  majorities 
agree  thereto. 

Mr.  Higgins. — If  so,  how  do  you  im- 
prove the  position  by  this  clause  ? 

Mr.  HOLDER. — The  honorable  member 
asks  me  what  effect  my  clause  would  have. 
I  will  suggest  a  case.  Suppose  that  it  is 
desired  to  effect  an  alteration  in  the  Con- 
stitution. The  steps  necessary  for  that 
now  would  be  to  introduce  into  the 
Federal  Parliament  a  Bill  to  amend  the 
Constitution.     That  Bill  must  go  through 
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its  various  stages,  be  passed  by  absolute 
majorities  in  both  Houses,  and  must  then 
go  to  a  referendum  of  the  people.  But 
suppose  that  without  any  knowledge  on 
the  part  of  the  Parliament  that  that  would 
be  the  case  the  major  portion  of  the  Bill 
was  found  to  be  outside  the  limits  of  the 
Constitution,  and  that  it  was  held  to  be 
ultra  vires.  Honorable  members  will 
begin  to  see  what  this  clause  would 
achieve  in  that  event.  Supposing  in 
this  case  the  Bill  had  been  passed 
without  any  belief  by  the  Federal  Parlia- 
ment that  the  provisions  were  ultra 
vires  of  the  Constitution,  and  some  months 
afterwards  the  courts  were  petitioned  to 
exercise  jurisdiction,  and  pronounced  the 
measure  ultra  vires ;  if,  then,  the  Con- 
stitution had  to  be  amended  in  the 
ordinary  way,  it  would  follow  that, 
after  the  Bill  had  been  passed,  after 
some  steps  might  have  been  taken  under 
it,  after  it  had  been  pronounced  ultra 
vires,  the  whole  matter  would  have  to  be 
begun  again  at  the  very  beginning.  You 
would  have  once  more  to  introduce  a  mea- 
sure to  Parliament,  to  pass  it  through  all 
its  stages,  to  take  a  vote  of  the  people,  so 
that  all  your  work  has  to  be  done  again, 
whereas  under  my  clause  the  procedure 
would  be  this :  The  court  pronounces  the 
Bill^ra  vires;  at  once,  or  at  any  time  within 
six  months  thereafter,  the  two  Houses  of 
the  Legislature  are  asked  to  pass  addresses, 
if  they  consider  it  important  enough,  and 
think  it  right  to  do  so,  and  all  the  time 
that  would  otherwise  be  spent  in  passing 
a  new  measure  through  Parliament  is 
saved,  because  the  carrying  of  the  two 
resolutions  would  not  take  nearly  so  long 
as  the  passing  of  an  Act  of  Parliament. 
And  then  this  provision  comes  in.  If  on 
the  referendum  the  majority  of  the  states 
and  of  the  people  approve — 

The  Constitution  shall  be  deemed  to  have 
been  enlarged,  and  the  law  shall  be  conclusively 
deemed  to  have  been  intra  vires  of  this  Consti- 
tution from  the  passing  thereof. 

Mr.  Glynn. — Is  not  that  putting  mat- 
ter of  legislation  in  the  Constitution  ? 


Mr.  HOLDER.— No,  I  do  not  contem- 
plate for  a  moment  putting  any  legislative 
matter  in  the  Constitution. 

Mr.  Glynn. — That  is  what  its  effect 
will  be. 

Mr.  HOLDER.— I  do  not  see  how  that 
result  could  come  about. 

Mr.  Isaacs. — This  makes  it  retrospec- 
tive altogether. 

Mr.  HOLDER,  — I  will  answer  that 
interjection,  which  certainly  has  great 
weight. 

Mr.  O'Connor.  —  Will  the  honorable 
member  answer  this  question  :  Supposing 
a  law  is  affirmed  by  this  process,  and 
afterwards  another  law  involving  the  same 
question  is  proposed,  is  that  also  made 
good,  or  must  there  be  a  referendum  for 
that? 

Mr.  HOLDER. — I  have  two  interjec- 
tions to  answer.  I  will  deal  first  with 
that  of  the  Attorney-General  of  Victoria. 
In  reply  to  his  statement  that  this  makes 
the  law  altogether  retrospective,  I  simply 
say  that  the  proposal  is  to  make  the  law 
retrospective  in  this  sense  :  That  during 
the  interval  throughout  which  it  was, 
according  to  the  judgment  of  the  court, 
ultra  vires,  the  decision  of  the  people 
afterwards  could  make  it  intra  vires. 

Mr.  Isaacs. — That  might  make  per- 
sons criminals  who  were  not  otherwise 
criminals.  It  might  not  have  been  an 
offence  to  do  a  certain  thing  if  the  High 
Court  declared  the  law  to  be  ultra  vires, 
but  if  that  law  was  made  intra  vires  from 
an  antecedent  date,  all  the  persons  who 
did  that  thing  might  be  subject  to  punish- 
ment. 

Mr.  HOLDER. — I  have  great  respect 
for  the  eminent  legal  authority  of  the 
Attorney-General  of  Victoria,  and  he  may 
help  me  to  overcome  that  difficulty,  and 
attain  the  advantage  I  seek  to  attain.  Mr. 
O'Connor  asks  me,  if  this  were  adopted, 
and  under  a  certain  referendum  a  cer- 
tain Bill  was  declared  to  be  intra 
vires,  whether  that  position  would 
cover  any  similar  Bill  adopted  afterwards  1 
My   answer   to   that  is    this.     I  wish   it 
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should  do  so,  that  the  enlargement  of  the 
Constitution  should  be  not  merely  for  the 
inclusion  of  the  particular  measure  which 
had  been  passed,  but  for  the  inclusion  of 
the  particular  matter  concerning  which 
otherwise  that  Bill  had  been,  but  for  the 
referendum,  ultra  vires.  I  do  not  profess 
to  be  a  draftsman,  and  I  gather  that  the 
Drafting  Committee  have  been  kind 
enough  to  undertake — especially  for  lay 
members — to  put  into  proper  phraseology 
any  resolutions  which  the  Convention  has 
by  a  majority  declared  to  embody  prin- 
ciples which  they  wish  to  have  in- 
cluded in  the  Bill.  So  I  am  content,  if 
the  Convention  adopts  my  proposition  as 
being  an  indication  of  its  will,  to  leave  the 
wording  of  the  clause  as  it  shall  appear 
finally  entirely  in  the  hands  of  the  Draft- 
ing Committee,  and  shall  be  very  glad  of 
any  help  they  can  give  to  suggest  a 
method  of  covering  wThat  the  honorable 
member  has  suggested,  so  that  my  inten- 
tions my  be  fully  met.  I  do  feel  that  in 
any  question  where  the  point  of  the  law 
ultra  vires  is  raised,  not  the  High  Court 
but  the  people  ought  to  be  the  final 
appeal — that  if  I  or  any  one  else  is  on  the 
other  side  of  this  controversy  concerning  a 
measure,  and  I  take  the  ground  that  it  is 
ultra  vires  or  that  it  is  not,  the  final 
appeal  concerning  what  the  Federal  Par- 
liament may  do  ought  not  to  rest 
with  the  High  Court,  which  can  simply 
determine  it  on  the  dry  question  of  law, 
but  ought  to  rest  with  those  people  who, 
themselves,  have  the  right  to  say  whether 
or  not  the  Constitution  shall  be  enlarged 
to  take  in  the  particular  question  at  issue. 
I  do  not  hesitate  to  affirm  that,  if  we  can 
place  this  final  appeal  in  the  hands  of  the 
people  instead  of  keeping  it  in  the  hands 
of  the  High  Court,  wTe  will  have  done  very 
much  indeed  to  popularize  this  measure, 
not  only  in  South  Australia,  but  in  other 
colonies.  For  I  do  assure  honorable  mem- 
bers that  the  presence  of  so  large  a  num- 
ber of  lawyers  as  there  are  in  this  Con- 
vention has  helped  to  give  colour  to  the 
suggestion,  which  is  very  widely  prevalent, 
[Mr.  Holder. 


that  this  Constitution  is  being  made  for 
the  lawyers  and  for  the  courts. 

Mr.  Stmon. — Nonsense  ! 

Mr.  Glynn. — That  is  pandering  to  the 
popular  cry. 

Mr.  Barton. — I  think  my  honorable 
friend  ought  to  do  his  best  to  dispel  any 
such  base  slander  as  that. 

Mr.  HOLDER. — I  can  assure  my  hon- 
orable friend  that  I  will  do  my  best  to  dis- 
pel any  such  base  slander  as  that.  I  am 
not  stating  a  matter  in  which  I  express 
my  own  thought  or  my  own  feeling,  but  I 
repeat  that  in  what  I  said  just  now  I  am 
expressing  the  thought  and  the  feeling  of 
a  great  many  persons  outside  the  Conven- 
tion who  are  not  so  well  informed  as  we 
are.  If  we  can  remove  a  misapprehension, 
if  we  can  cure  a  ground  of  distrust,  by 
making  the  people  themselves  the  final 
arbiters  in  their  own  cause,  we  shall  surely 
be  doing  well,  and  by  doing  that  we  will 
not  be  indorsing,  but  will  be  going  the 
very  best  way  possible  to  refuse  an  in- 
dorsement to  that  opinion  which  was  dis- 
sented from  just  now. 

Sir  Edward  Braddon. — Why  not  make 
them  the  first  arbiters,  too? 

Mr.  Symon. — Why  not  make  them  the 
High  Court  at  once? 

Mr.  HOLDER. — I  have  already  shown 
that  the  adoption  of  my  clause  would 
save  a  large  amount  of  time.  It  is  quite 
impossible  that  the  people  can  sit  as 
Judges,  because  the  function  of  Judges  is 
one  thing,  and  the  function  of  electors  of 
the  Commonwealth  is  quite  another  thing. 
I  am  not  confounding  these  two.  The 
people  are  absolutely  incompetent  to  judge 
whether  a  certain  law  is  or  is  not  ultra 
vires,  and,  I  would  not  dream  of  committing 
that  charge  to  the  people,  for  there  are  no 
persons  less  fit  than  the  general  electors — 
taken  all  together  on  a  referendum — of 
any  country  to  decide  whether  this  or 
that  is  true  law. 

Mr.  Isaacs.—  You  say  the  people  accept 
the  position  in  law ;  but  they  are  asked 
whether  they  will  change  the  Constitution. 
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Mr.  HOLDER.— That  is  exactly  it.  I 
would  never  dream  of  asking  the  people 
to  reverse  a  legal  decision  arrived  at  by 
the  High  Court.  I  have  been  specially 
careful  in  I  he  form  of  the  amendment  to 
avoid  any  such  thing.  1  do  not  dream 
that  the  High  Court  will  on  one  day 
Bay  that  a  certain  Bill  is  ultra  vires, 
and  that  the  people  shall  the  day  after,  or 
some  months  after,  say  the  court  was 
wrong.  That  is  not  what  I  suggest.  I 
suggest  that  the  people  should  accept  the 
decision  of  the  High  Court  that  the  law 
was  ultra  vires,  but  should  say  it  ought 
not  to  be  ultra  vires — that  the  Constitu- 
tion should  be  enlarged  so  that  such  a 
decision  could  not  be  given  again.  I  do 
not  wish  to  leave  it  to  the  people  to  say 
that  the  decision  was  wrong,  but  to  leave 
them  to  say  that  the  Constitution  should 
be  so  enlarged  so  as  to  make  such  a 
decision  impossible  in  the  future.  That 
is  a  different  thing  from  making  the  people 
Judges  or  giving  them  a  judicial  posi- 
tion. I  really  feel  very  hopeless  as  a  lay- 
man addressing  the  Convention  on  a  very 
technical  legal  point  like  this.  I  quite 
anticipate — and  though  this  is  not  a  wise 
thing  to  say,  I  do  not  mind  saying  it 
— I  quite  anticipate  defeat  before  I  sit 
down.  At  the  same  time,  I  shall  not 
cease  to  regret  defeat  if  it  comes,  nor 
shall  I  cease  to  believe  that  this  way 
out,  or  some  other  which  the  Drafting 
Committee  could  easily  suggest,  ought  to 
be  adopted,  so  as  to  avoid  the  possi- 
bility of  anybody  outside  saying,  with 
any  appearance  of  truth,  that  this  is 
a  lawyer-written  Constitution.  I  want  to 
move  the  motion  in  a  slightly  different 
form.  I  want  to  leave  out  the  word 
"  High  "  before  "  Court "  in  each  case, 
so  that  the  word  "  court "  only  shall 
stand.  I  mean  that  word  to  cover  not 
merely  the  decision  of  the  High  Court, 
but  the  decision  of  the  last  court  of 
appeal  from  the  High  Court,  if  that 
appeal  be  made.  With  that  alteration, 
I  move  the  amendment  standing  in  my 
name. 


Mr.  BARTON  (New  South  Wales).— I 
move  that  progress  be  reported.  I  wish 
to  make  a  statement  without  discu- 
the  question.  I  should  like  honorable 
members  not  to  go  away  when  progress  is 
reported,  because  I  wish  to  get  an  order 
for  the  printing  of  the  Bill  with  the 
amendments  so  far,  and  for  the  Drafting 
Committee's  amendments  to  be  embodied 
pro  formd  in  the  Bill.  In  order  to  do 
that  the  standing  orders  will  have  to  be 
suspended,  and  that  requires  the  attend- 
ance of  a  majority  of  the  House. 

Mr.  DOBSON  (Tasmania).— Would  it 
not  be  better  for  the  leader  of  the  Con- 
vention (Mr.  Barton)  to  answer  the  argu- 
ments of  Mr.  Holder,  and  let  a  division  be 
taken  1  If  we  do  not  take  a  division  to- 
night we  shall  occupy  the  whole  of  to- 
morrow in  discussing  this  question,  which 
includes  that  of  the  High  Court,  the  refer- 
endum, and  dead-locks. 

Mr.  Barton. — After  the  opinion  some 
persons  outside  seem  to  hold  about  law- 
yers, I  shall  leave  the  discussion  of  this 
matter  to  the  laymen. 

The  motion  was  agreed  to. 

Progress  was  then  reported. 

The  standing  orders  having  been  sus- 
pended, 

Mr.  BARTON  (New  South  Wales) 
moved — 

That  it  be  an  order  of  this  Convention  that 
the  amendments  prepared  by  the  Drafting  Com- 
mittee be  embodied  in  the  Bill  pro  formd,  and 
that  the  Bill,  as  amended  to  this  day,  be 
printed. 

The  motion  was  agreed  to. 

Mr.  BARTON.— The  ordinary  course 
will  be  the  reconsideration  of  the 
clauses,  and  after  that,  if  necessary,  the 
recommittal  when  the  last  of  the  new 
clauses  and  the  preamble  have  been  dealt 
with.  It  might  appear  well  to  make  it  one 
stage  of  recommittal,  instead  of  having  a 
reconsideration  stage  also.  I  will  leave 
that  to  the  consideration  of  honorable 
members  between  this  and  to-morrow. 

The  Convention  adjourned  at  twenty 
minutes  past  ten  o'clock. 


1722 


Order  of 


[2  March,  1898.] 


Business. 


WEDNESDAY,  2nd  MARCH,  1898. 


Petitions— Order  of    Business— Commonwealth    of    Aus- 
tralia Bill. 


The  President  took  the  chair  at  thirty- 
five  minutes  past  ten  o'clock  a.m. 

PETITIONS. 

Mr.  REID  presented  petitions  from  cer- 
tain banks  trading  in  New  South  Wales, 
and  from  the  Sydney  Chamber  of  Com- 
merce, praying  the  Convention  to  preserve 
the  existing  right  of  the  Queen's  Austra- 
lian subjects  to  appeal  to  Her  Majesty 
from  decisions  of  the  local  courts. 

The  petitions  were  received. 

ORDER  OF  BUSINESS. 
Sir  JOHN  FORREST  (Western  Aus- 
tralia).— I  desire  to  suggest  to  our  hon- 
orable leader  (Mr.  Barton),  if  he  can 
conveniently  arrange  it,  that  the  more 
important  questions  should  be  submitted 
before  those  questions  which  are  not  so 
important.  I  regret  to  say,  as  I  have 
already  said,  that  I  will  have  to  leave 
on  Wednesday  next,  and  I  should  like  to 
have  an  opportunity  of  voting  on  some  of 
the  remaining  important  clauses.  I  desire 
also  to  suggest  to  honorable  members  that 
if  they  have  proposed  amendments  of 
clauses  they  should  give  notice  of  them. 
I  should  be  sorry  if,  after  clauses  had 
been  decided  in  a  certain  direction,  the 
decisions  of  the  Convention  were  reversed 
after  we  leave,  if  that  would  not  have  oc- 
curred had  the  representatives  of  Western 
Australia,  who  have  to  take  their  depar- 
ture next  Wednesday,  been  able  to  remain 
here.  Although  I  know  I  am  asking  what 
I  have  no  right  to  ask  for,  still  I  may 
point  out  that  we  have  been  here  a  long 
while,  and  that  we  who  represent  Western 
Australia  occupy  a  different  position  from 
other  members  of  the  Convention  who 
are  members  of  Governments,  Western 
Australia  being  so  far  away.  I  hope  that 
the  leader  will  be  able  to  arrange  the 
business  so  as  to  meet  the  wishes  of  the 


representatives  of  Western  Australia,  to 
some  extent  at  any  rate. 

Mr.  BARTON  (New  South  Wales).— I 
take  it  that  such  a  course  as  my  right 
honorable  friend  has  suggested  is  more  one 
for  the  Convention  to  consider  than  for  me. 
The  Convention  is  the  best  judge  of  the 
relative  importance  of  the  various  clauses 
of  the  Bill.  One  can  quite  understand,  as 
an  illustration,  that  Sir  John  Forrest  would 
not  like  to  leave  Melbourne  without  having 
an  opportunity  of  taking  part  in  the  dis- 
cussion with  reference  to  dead-locks.  Per- 
haps that  is  one  of  the  most  important 
matters  that  will  be  reconsidered.  I  can 
quite  understand  his  position,  and  sympa- 
thize with  him  in  it ;  but  it  is  really  a 
question  for  the  Convention  itself  to  deter- 
mine. 

Sir  John  Forrest. — The  Convention 
will  follow  you  in  the  matter. 

Mr.  BARTON.— When  the  clauses 
dealing  with  Money  Bills  were  taken  early 
at  Adelaide,  in  order  to  accommodate  my 
right  honorable  friend,  there  was  a  specific 
motion  on  the  subject,  which  was  put  to 
the  Convention  and  carried.  I  would 
suggest  to  him  that  if  he  desires  to  take 
any  such  course  as  that,  he  might  now  give 
notice  for  to-morrow  in  reference  to  any 
clauses  which  he  wishes  to  be  considered 
before  others.  I  think  it  would  be  rather 
too  much  to  ask  me  to  take  upon  myself 
to  judge  what,  in  the  view  of  the  Conven- 
tion, would  be  the  relative  importance 
of  the  clauses.  That  is  so  much  a  matter 
for  the  Convention  to  determine  that  it 
would  be  rather  impertinent  for  me  to 
make  any  assumption  on  the  point. 

Mr.  Holder. — Could  not  we  sit  late 
to-night  and  push  on  ? 

Mr.  BARTON.— We  might  sit  to-night, 
but  I  do  not  think  that  that  would  give 
Sir  John  Forrest  the  assistance  he  wants. 

Sir  John  Forrest. — Perhaps  the  ordi- 
nary orders  will  do. 

Mr.  BARTON.— If  the  honorable  mem- 
ber will  say  what  clauses  his  mind  is  most 
exercised  about,  perhaps  the  Convention 
will  meet  his  wishes  in  the  matter. 


Order  of 
Forrest. —  The 


Sir    John 

clause,  for  one. 

Mr.  BARTON. — Well,  any  amendments 
I  have  to  propose  on  the  reconsideration 
of  clauses  before  that  are  not,  speaking 
for  the  Drafting  Committee  and  myself, 
perhaps  very  serious — not  such  as  would 
take  a  long  time  to  settle.  Some  of  them 
are  almost  drafting  amendments,  but  still 
such  as  involve  consulting  the  Convention 
as  to  the  policy  of  those  amendments.  I 
am  not  aware  of  any  intention  to  re-open 
any  clause  which  will  take  a  long  time, 
except  that  Sir  George  Turner  wishes  to 
re-open  clause  9,  to  again  consider  the 
question  of  each  state  being  made  one 
electorate  in  elections  to  the  Senate ;  and 
also  clause  24,  in  reference  to  the  question 
of  the  quota;  and,  of  course,  both  those 
provisions  come  before  clause  56a — the 
dead-lock  clause.  It  may  be  that  the 
Convention  would  look  favorably  on  a 
motion  of  the  kind  I  have  suggested  if  Sir 
John  Forrest  gave  notice  of  it  now. 

Sir  John  Forrest. — We  will  see  how 
we  get  on. 

Mr.  ISAACS  (Victoria).— Sir  George 
Turner  desires  to  re-open  other  clauses  in 
addition  to  those  mentioned  by  the  leader 
of  the  Convention,  for  instance,  the  clause 
relating  to  bounties  and  other  questions. 

Mr.  Barton. — But  the  clause  relating 
to  bounties  will  come  on  later  than  the 
dead- lock  clause. 

Mr.  ISAACS.— Yes,  but  I  do  not  want 
any  misapprehension  to  get  abroad  that 
Sir  George  Turner  wishes  to  confine  re- 
consideration to  the  matters  mentioned 
by  the  leader  of  the  Convention. 

Mr.  BARTON  (New  South  Wales).— I 
understand  that  Mr.  Reid  desires  to  re- 
open the  rivers  question. 

Mr.  Reid. — I  am  getting  my  amend- 
ments printed. 

Mr.  BARTON.— The  question  of  rivers 
comes  before  the  question  of  dead-locks, 
and  if  Sir  John  Forrest  is  anxious  to  get 
the  dead-lock  question  considered  before 
the  rivers  question  and  other  questions 
which  also  precede  it  in  order,  and  some  of 
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which  may  take  a  little  time,  I  think  his 
best  course  is  to  give  notice  of  motion 
on  the  subject.  There  are  circumstances 
which  we  all  understand  that  might  cause 
many  honorable  members  of  the  Conven- 
tion to  look  with  favour  upon  a  pro; 
of  that  kind. 

Sir  John  Forrest. — The  rivers  question 
is  perhaps  just  as  important  as  the  question 
of  dead-locks. 

COMMONWEALTH    OF    AUSTRALIA 
BILL. 

The  Convention  then  resolved  itself  into 
committee  of  the  whole  for  the  further 
consideration  of  the  Commonwealth  of 
Australia  Bill. 

Discussion  (adjourned  from  the  previous 
day)  was  resumed  on  Mr.  Holder's  pro- 
posed new  clause  (see  pages  1717-18). 

Mr.  SYMON  (South  Australia).—  My 
honorable  friend  (Mr.  Holder)  began  his 
speech  by  indicating  that  he  was  moved 
to  submit  his  new  clause  by  three  con- 
siderations. One  was  that  there  was  the 
grave  objection  entertained  by  many 
people  to  the  Constitution  we  are  framing 
that  over  all  was  the  influence  of  the 
High  Court.  Now,  I  am  not  sure  that 
that  represents  accurately  anything 
in  the  nature  of  an  objectiou  that  is 
entertained  by  people  in  any  of  the 
colonies.  On  the  contrary,  it  seems  to  me 
that,  instead  of  there  being  —  at  least 
amongst  a  section  —  a  feeling  that  the 
Constitution  is  overspread  by  the  High 
Court,  or  any  of  the  courts,  there  is  a 
desire  that  we  should  still  further  multiply 
the  courts  which  are  to  concern  them- 
selves with  this  Constitution,  and  the 
institutions  to  be  established  by  it,  for, 
instead  of  having  enough  courts,  we  are 
to  have  one  more — the  Privy  Council 
— by  way  of  appeal  from  the  Federal 
High  Court,  which,  my  honorable  friend 
thinks,  overspreads  this  Constitution.  My 
honorable  friend  said  that  there  would 
be  necessarily  a  great  many  <jiiestions  of 
law  in  connexion  with  the  working  of  this 
Constitution,  and  he  referred,  in  support 
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of  that  statement,  to  some  expressions 
made  use  of  by  Professor  Harrison  Moore, 
with  regard  to  the  employment  which 
would  thereby  be  found  for  the  lawyers. 
My  honorable  friend  having  stated  that, 
proceeded  to  move  his  amendment,  which 
will  not  in  any  possible  particular  lessen 
the  evils  (if  they  are  evils)  to  which 
he  called  attention.  He  proposes,  under 
this  amendment,  that  every  question 
in  relation  to  the  validity  of  laws, 
either  of  the  state  or  of  the  Common- 
wealth— those  laws  having  first  passed 
through  the  crucible  of  investigation  by 
the  High  Court — shall,  by  the  cumbrous 
and  expensive  method  of  seeking  to  get  rid 
of  the  decision  which  may  have  been  pro- 
nounced by  the  tribunal  appointed  under 
the  Constitution,  be  submitted  to  a  refer- 
endum of  the  people. 

Sir  John  Downer. — Laws  altering  the 
Constitution. 

Mr.  SYMON.— First  of  all,  I  take  leave 
to  deny  that  any  body  of  people  in  Aus- 
tralia, whose  voice  is  entitled  to  any 
weight,  will  so  misunderstand  the  position 
of  the  High  Court  in  this  Constitution,  in 
relation  to  questions  of  ultra  vires,  as 
to  think  that,  instead  of  being  an 
advantage,  it  will  be  a  positive 
disadvantage  to  them  when  the  union 
is  consummated.  The  High  Court  is 
really  and  most  properly  appreciated 
and  understood  as  being  the  guardian  of 
the  interests  of  the  states  as  well  as  of 
the  interests  of  the  Commonwealth;  as 
the  protector  of  the  freedom  of  citizens 
as  well  as  of  the  rights  of  the  states. 
They  understand  that  it  might  be  possible, 
but  for  the  intervention  of  the  High 
Court,  for  the  Commonwealth  to  pass  laws 
that  interfered  with  the  rights  and  with 
the  integrity  of  the  states  constituting  the 
Commonwealth,  and  that  it  might  also  be 
possible,  on  the  other  hand,  for  the  states 
to  pass  laws  which  would  to  a  certain 
extent  infringe  upon  the  rights  of  the 
Commonwealth.  The  High  Court  is  to 
occupy  the  position  of  arbiter  between  the 
two — it  is  to  be  the  daysman  that  is  to 
[Mr.  Symon. 


go  between  the  states  on  the  one  hand,  and 
the  Commonwealth  on  the  other.  It  is 
for  that  purpose  that  the  High  Court  has 
been  established.  If  there  is  too  wide  a 
power  in  regard  to  disputes  upon  ques- 
tions of  encroachment  under  legislation, 
if  it  is  considered  that  the  High  Court 
might  frustrate  the  object  of  the  Consti- 
tution, then  the  remedy  is  not  to  increase 
the  expense  in  remedying  the  difficulty, 
but  to  sweep  away  the  High  Court  alto- 
gether, and  to  say  that  we  will  rest  con- 
tent with  some  other  method  of  adjusting 
the  differences  between  the  constituent 
parts  of  the  body  politic  of  the  Common- 
wealth. Now,  sir,  my  honorable  friend's 
amendment  only  needs  to  be  examined  by 
the  light  of  what  we  have  already  provided 
in  the  Bill  in  order  to  secure  its  prompt 
rejection.  My  honorable  friend  put  it 
that  he  did  not  wish  this  amendment  to 
establish  a  court  of  appeal  in  the  ordi- 
nary sense  in  regard  to  decisions  of  the 
High  Court.  But  it  must  amount  to  one 
of  two  things.  This  reference  to  the  mass 
of  the  people  must  be  either  in  the  nature 
of  a  court  of  appeal  from  the  decisions  of 
the  High  Court,  or  simply  an  alternative 
method  of  amending  the  Constitution  by 
authorizing  what  has  been  called  in  ques- 
tion. 

Mr.  Holder. — That  is  what  it  is. 

Mr.  SYMON.— My  honorable  friend 
'accepts  the  latter  description.  Now,  sir, 
of  course  in  either  case  it  means  an  expen- 
diture. This  referendum — which  as  pro- 
posed here  is  a  kind  of  lop-sided  refer- 
endum, as  I  shall  show  in  a  minute — means 
an  expenditure,  superadded  to  all  the  cost 
and  delay  of  litigation,  of  £30,000  or 
£40,000  or  £50,000,  which  a  referendum 
to  the  people  of  the  Commonwealth  is 
estimated  to  cost. 

Mr.  Holder. — And  which  any  alteration 
of  the  Constitution  must  cost. 

Mr.  SYMON. — I  will  come  to  that  in  a 
minute.  I  shall  not  overlook  that  con- 
sideration. If  this  referendum  is  to  be  in 
the  nature  of  a  court  of  appeal,  the  pro- 
posal will  be  constituting  the  people — the 
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mass  of  the  people  a  oourt  of  appeal 
against  the  decision  of  the  tribunal  which 
they  themselves  had  constituted. 

Mr.  Holder. — That  is  absurd ;  you  are 
setting  up  a  man  of  straw  in  order  to 
knock  it  down. 

Mr.  SYMON. — My   honorable   friend's 
whole  proposal  is  a  man  of  straw,  and  I 
am  endeavouring   to  treat  it  as  such,  in 
order  that  the  slightest  wind  may  knock 
it  over.     We  know  that  the  same  difficulty 
arose  in  Switzerland,  where  it  was  sought 
to    constitute    the    Federal   Assembly  a 
court  of  appeal  from  the  decision  of  the 
High   Court.     For   some  years — between 
1848  and  1875 — the  experiment  was  tried, 
but  it  was  found  to  work  so  detrimentally 
to    the   best   interests   of   the   people   of 
Switzerland   that   they   repealed    it,    and 
placed    the    High   Court   of    Switzerland 
above   political   influence,  and   above  the 
control  of  what  was  a  political  tribunal. 
Mr.  Holder. — Hear,  hear. 
Mr.  SYMON.— Of  course,  I   know  that 
my  honorable  friend  assents  to  that.     I 
know  that  he  would  not  be  so  lost  to  every 
sense  of  propriety  as  to.  suggest  that  there 
should  be  an  appeal  from  the  High  Court 
to  the  Federal  Parliament,  or  to  any  state 
Parliament  in  regard  to  a  state  law  ;   but 
I  am  pointing  out  that  some    honorable 
members  may  not  take  the  view  my  hon- 
orable  friend    takes   as    to    the    amend- 
ment of  the  Constitution,  and  they  may 
be  prepared  to  take  the  view  that  it  will 
be   well  to  have  some  other  tribunal — a 
body  introduced  with  a  view  of   control- 
ling the  decisions  of  the  High  Court  in 
matters  considered  to  be  matters  of  pub- 
lic policy.     Therefore,  I  do  not  point  out 
the  case  of  Switzerland  because  my  honor- 
able friend  thinks  we  could  do  the  same 
here,  because  such  a  step  would  be  abhor- 
rent under  our  Constitution.      The  next 
point   is  that   this  is  an  amendment   to 
secure  an  amendment  of  the  Constitution 
in  case  the  Federal  High  Court,  which  is 
the  body  in  whom  we  repose  the  custody 
and  care  of  our  liberty  from  all  kinds  of 
legislative   and  executive  encroachments, 


decides,  in  regard  to  a  particular  law  of 
the  Commonwealth,  that  it  is  ultra  vi 
If  the  question  is  of  sufficient  importance 
to  warrant  an  amendment  of  the  Consti- 
tution, let  the  Constitution  be  amended 
under  the  provision  of  clause  121  in  the 
ordinary  constitutional  way.  Why  not? 
But  if  the  matter  be  not  of  sufficient 
importance,  why  are  we  to  be  put  to  the 
enormous  expense  of  from  £30,000  to 
£50,000  for  a  referendum  on  some  matter 
which  is  of  not  sufficient  importance  for  it 
to  be  proceeded  with  in  the  ordinary  way  ? 
Then  my  honorable  friend  —  of  course 
being  driven  to  find  some  reason  why  we 
should  adopt  this  method  rather  than  the 
method  we  have  all  agreed  to  up  till  now 
under  clause  121 — says  there  would  be 
a  saving  of  time.  Now,  what  would  be 
that  saving  of  time  ?  Under  this  pro- 
vision, should  the  High  Court  decide  that 
a  particular  law  is  ultra  vires,  my  honorable 
friend  proposes  that  the  Executive  Go- 
vernment should  be  able  to  come  down  to 
the  Federal  Parliament  with  a  resolution, 
which  has  to  be  carried  by  absolute 
"majorities  in  both  Houses,  in  exactly  the 
same  way  as  a  Bill  which  might  be  intro- 
duced under  the  clause  providing  for 
amendments  in  the  Constitution.  The 
only  time  that  would  be  saved  would  be 
any  possible  diminution  of  time  involved 
in  the  difference  between  carrying  these 
resolutions  and  carrying  a  Bill  directed  as 
far  as  possible  to  the  same  object.  The 
saving  of  time  would  be  a  mere  bagatelle. 
Is  it  worth  while  purchasing  that  savin- 
by  disorganizing  the  whole  of  our  method 
— cumbrous  as  some  think  it  is — of 
amending  the  Constitution  ?  The  game  is 
not  worth  the  candle.  It  is  not  worth  con- 
sidering for  a  moment,  seeing  that  the 
method  prescribed  in  this  amendment  is 
absolutely  identical  with  the  method  pro- 
vided in  regard  to  ordinary  amendments 
of  the  Constitution. 

Mr.  Holder. — Purposely  identical. 

Mr.  SYMON.— Then  what  is  the  use  of 
debating  it?  This  amendment  may  be 
described  as  another  means  of  spending 
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£30,000  or  £50,000  on  a  referendum, 
without  the  safeguards  which  should  be 
essential  in  every  possible  proposal  for 
amendment  of  the  Constitution,  in  a 
debate  upon  the  different  stages  of  the 
Bill.  The  machinery  we  have  got  with 
regard  to  amendments  of  the  Constitution 
would  be  as  effectual  and  more  satisfac- 
tory than  what  is  proposed  in  this  amend- 
ment. I  agree  that  if  this  means  anything 
it  means  neither  more  nor  less  than  an 
amendment  of  the  Constitution.  Mr. 
O'Connor,  in  a  very  pregnant  interjection 
made  in  the  course  of  Mr.  Holder's  speech 
yesterday,  said — "How  would  you  deal 
with  the  case  of  a  Bill  going  in  substan- 
tially the  same  direction  and  dealing  with 
the  same  subject-matter?"  Mr.  Holder 
replied  that  he  would  leave  it  with  the 
Drafting  Committee  to  frame  a  provi- 
sion to  deal  with  cases  of  that  kind. 
But  the  objection  entirely  dissolves  the 
whole  ground  on  which  the  honorable 
member  bases  his  amendment,  because  it 
would  have  the  effect,  as  I  think  Mr. 
Glynn  interjected,  of  introducing  into  the 
Constitution  the  legislation  which  was 
called  in  question  by  the  Federal  High 
Court. 

Mr.  Leake. — It  is  also  retrospective  in 
its  effect. 

Mr.  SYMON.— That  is  the  point  I  was 
coming  to,  and  I  am  much  obliged  to  the 
honorable  member  for  calling  my  atten- 
tion to  it.  But  I  do  not  wish  to  elaborate 
the  point,  because  it  must  be  seen  that 
the  proposal  has  that  vice.  In  addition  to 
that,  what  does  my  honorable  friend  (Mr. 
Holder)  do  1  We  all  of  us  have  the  in- 
terests of  the  states  at  heart;  but  my 
honorable  friend  leaves  the  state  law  to  be 
declared  ultra  vires.  Under  this  proposal 
you  are  to  protect  the  laws  of  the  Com- 
monwealth in  an  extraordinary  and  burden- 
some way,  but  not  the  state  laws,  which 
the  High  Court  may  declare  to  be  ultra 
vires.  Why  should  not  the  people  of  the 
states  have  a  similar  power  of  saying 
that  their  law  is  perfectly  good,  and  that 
they  want  it  1  That  is  what  I  meant  by 
[Mr.  Symon, 


saying  that  this  is  a  lop-sided  arrange- 
ment. If  you  want  to  amend  the  Con- 
stitution, amend  it;  but  if  you  are 
dealing  simply  with  a  law  declared  to 
be  ultra  vires,  then  I  say  that  the  states 
should  be  treated  equally  with  the  Common- 
wealth, and  it  should  be  open  to  their 
particular  citizens  to  say  whether  or  not 
they  approve  of  the  proposed  alteration  of 
the  law.  But  you  would  introduce  the 
greatest  complication  into  the  Constitu- 
tion by  doing  anything  of  the  kind.  An 
amendment  of  the  Constitution  is  a 
matter  of  grave  importance,  and  to  say 
that  a  Commonwealth  law  declared  to  be 
ultra  vires  by  the  High  Court  is  to  be 
placed  in  a  different  position,  and  is  to  be 
treated  in  a  special  way,  in  which  a  law  of 
a  state  declared  to  be  ultra  vires  is  not 
treated,  is  grossly  unfair.  You  must,  to  be 
just,  deal  with  both  the  states  and  the 
Commonwealth  upon  the  same  method  in 
regard  to  alterations  of  the  Constitution. 

Mr.  Holder. — Will  you  support  me  if 
I  put  that  in  ? 

Mr.  SYMON.— My  honorable  friend 
should  not  ask  me  to  support  such  a 
proposition  as  that,  because  he  knows  that 
I  would  do  nothing  of  the  kind  ;  but  I  say 
that  if  his  proposal  is  to  be  adopted  with 
regard  to  the  laws  of  the  Commonwealth, 
it  is  unjust  that  the  states  should  not  be 
treated  in  the  same  way.  I  say  that  the 
states  and  the  Commonwealth  should  have 
the  same  advantage  in  this  respect. 

Sir  John  Downer. — And  why  confine 
it  only  to  questions  of  ultra  vires  f 

Mr.  SYMON.— Exactly.  Why  not  say 
that  all  laws  of  the  Commonwealth  shall 
be  valid  in  all  respects,  and  that  all  laws 
of  the  states  should  also  be  valid?  Then 
we  should  get  into  a  nice  pickle.  If  a  law 
is  of  vital  and  serious  consequence  to  the 
Commonwealth,  and  is  declared  to  bo 
ultra  vires  by  the  High  Court,  there  is 
under  the  Bill  an  appeal  to  the  people,  by 
means  of  the  provision  for  amending  the 
Constitution.  Let  that  appeal  be  made, 
and  let  the  Constitution  be  amended  ; 
but    do   not   let   us    introduce  a   further 
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opening  for  expense,  and  also  for  in- 
justice, by  an  inefficient  means  of  really 
amending  the  Constitution,  but  which  at 
the  same  time  will  leave  unredressed  the 
grievances  which  may  exist  on  the  part  of 
the  state.  I  therefore  hope  that  this  amend- 
ment will  be  rejected  as  altogether  unne- 
cessary, and  as  cumbrous  and  expensive ; 
and  as  not  even  having  the  colour  of 
bringing  about  the  redress  of  difficulties, 
which  my  honorable  friend  stated  at  the 
outset,  because  the  provision  is  not  one 
which  will  have  the  effect  of  diminishing 
the  possibilities  of  litigation  under  this 
Constitution.  No  one  more  deeply  sym- 
pathizes with  the  object  of  the  clause  than 
I  do,  but  some  more  effectual  way  must  be 
devised  to  deal  with  this  question.  This, 
instead  of  being  an  improvement,  will  be  a 
distinct  blemish  on  the  Constitution  we 
have  to  frame. 

Mr.  ISAACS  (Victoria).— I  agree  with 
Mr.  Symon  that  there  are  difficulties 
raised  which  are  almost  insuperable  against 
the  clause  as  it  stands.  There  is  not  a 
single  point  in  which  more  facility  is  given 
for  amendment  of  the  Constitution  than 
already  exists  in  the  Bill.  You  want  under 
this  clause,  as  you  want  under  the  121st 
clause,  an  absolute  majority  of  both  Houses. 
You  also  want  a  majority  of  the  states 
voting,  and  a  majority  of  the  people  voting. 

Mr.  Barton. — An  absolute  majority  of 
both  Houses  directing  a  referendum,  not 
for  passing  a  law. 

Mr.  ISAACS. — But  they  have  already 
passed  a  law,  and  I  take  it  that  if  you  can 
get  an  absolute  majority  of  both  Houses 
directing  the  referendum,  there  is  no  prac- 
tical difference  between  that  and  an 
absolute  majority  again  passing  the  law. 
Because  they  virtually  passed  the  law  as 
far  as  they  could.  Therefore,  it  seems 
to  me  there  is  no  advantage  gained  from 
the  stand-point  of  desiring  a  better  means 
of  getting  an  amendment  of  the  Constitu- 
tion. Then,  I  feel  that  it  is  open  to  the 
destructive  criticism  that  it  makes  the 
law  retrospective,  and  after  the  court, 
possibly  the  Privy  Council,  has   decided 


that  the  law  is  ultra  vires,  and  people 
have  acted  on  that  decision,  being  com- 
pelled to  act  on  that  decision,  or  being 
compelled  to  refrain  from  acting  on  the 
decision  of  the  court,  as  the  law  is  positive 
or  negative ;  then  we  should  have  under 
this  referendum  a  law  made  operative  as 
from  the  time  of  its  original  passing,  and 
penalties,  both  personal  and  pecuniary, 
might  be  incurred  through  no  fault  of  the 
individuals  who  had  incurred  them.  That 
seems  to  me  to  be  a  defect  to  which  we 
cannot  close  our  eyes. 

Mr.  Wise. — Besides,  it  would  punish 
everybody  who  took  the  advice  of  a  man 
who  interpreted  the  law  properly. 

Mr.  ISAACS. — It  compels  everybody 
who  has  obeyed  the  decision  of  the  higher 
courts  to  act,  or  refrain  from  acting.  That 
is  a  position  which  none  of  us  would 
willingly  get  into,  and  the  retrospective 
action  is  wrong.  I  quite  sympathize  with 
the  moving  spirit  that  actuated  Mr.  Holder, 
because  I  feel,  as  I  said  before,  that  our 
means  of  amending  the  Constitution 
are  lamentably  defective.  It  is  an 
attempt  by  Mr.  Holder  to  prevent 
the  strict  interpretation  of  the  law 
from  running  counter  to  public  opinion, 
even  public  opinion  which  may  be 
definitely  expressed  by  means  of  a  referen- 
dum. Complaints  have  been  made,  as  we 
know,  in  America  that  the  Supreme  Court 
is  master  of  the  Constitution ;  that  there 
is  no  appeal  from  it,  and  that  the  means 
of  amending  the  Constitution  to  get  rid  of 
any  particular  decision,  which  time  and 
circumstances  have  made  utterly  contrary 
to  the  feelings  of  the  nation,  are  practi- 
cally irremediable.  I  should  say,  in 
reference  to  the  so-called  safety-valve  that 
has  been  provided  in  America,  even  that 
one  stigmatized  as  being  only  tolerable 
because  it  avoids  a  worse  state  of  affairs, 
namely,  swamping  the  Supreme  Court,  is 
a  mode  which  I  find  Mr.  Dicey  refers  to 
and  does  not  reprove.  In  the  last  edition 
of  his  work  on  the  Constitution,  1897, 
pages  166  and  167,  he  actually  points 
out  without  disapproval,  and,  in  fact,  with 
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a  certain  amount  of  approbation,  the  possi- 
bility of  appointing  more  Judges  to  the 
Supreme  Court;  the  new  Judges  being, 
as  he  says,  lawyers  who  share  the  con- 
victions of  the  ruling  party,  When  we 
see  that  state  of  things  referred  to  in 
such  terms  by  so  eminent  and  impartial 
a  writer  as  Mr.  Dicey,  we  must  not 
lightly  treat  the  considerations  brought 
forward  by  Mr.  Holder  and  dismiss 
them  from  our  minds.  I  agree  that 
the  mode  he  suggests  is  one  which  we 
can  hardly  follow.  If  it  were  proposed 
that  a  law  passed  by  both  Houses,  and 
thus  expressing  what  is  desired  by  public 
opinion — and  by  some  strict  construction 
of  the  Constitution  that  desired  end  has 
been  found  impracticable — and  that,  both 
Houses  having  agreed  to  that  law,  it 
should  be  competent  for  the  Executive, 
upon  an  absolute  majority  of  either  House, 
to  send  it  to  a  referendum  of  the  states 
and  the  people,  I  could  understand  that 
a  better  remedy  was  provided,  because 
you  would  have  the  states  protected  on 
the  original  vote  passing  the  Bill,  and  again 
in  the  referendum.  If  that  course  were 
adopted,  I  think  this  clause  could  be  framed 
so  as  to  give  us  a  better  position  than  we 
have  under  the  Bill.  But  if  we  agree  in 
the  first  instance  that  both  Houses  should 
pass  the  Bill,  as  we  must,  and  then  re- 
quire both  the  Houses  to  refer  the  Bill 
to  the  people  and  the  states,  who  are  to 
pass  it,  we  shall  not  get  one  bit  further 
than  what  we  have  got  under  the  121st 
clause.  Unless  the  honorable  member  is 
willing  to  amend  his  clause  in  that  respect, 
we  should  only  complicate  matters,  and  if 
retrospective  operation  were  given  to  it 
we  should  be  lending  ourselves  to  what 
would  be,  quite  unintentionally  on  the 
part  of  the  honorable  member,  a  gross 
injustice. 

Mr.  Barton. — What  is  the  honorable 
member's  suggestion  1 

Mr.  ISAACS.— The  adoption  by  an 
absolute  majority  in  either  House  of  Legis- 
lature, instead  of  by  both  Houses.  It  pre- 
supposes both  Houses  have  passed  the 
[Mr.  Isaacs. 


Act;  that  the  Act  is  declared  to  be 
invalid  ;  that  subsequently  public  opinion 
has  been  found  to  be  of  such  a  nature  as 
to  press  for  an  adoption  of  such  a  law, 
and  it  is  impracticable,  because  the 
Constitution  does  not  admit  of  it. 
Then  either  House  must  pass  by  an 
absolute  majority  a  resolution,  and  the 
Executive  must  refer  the  law  to  a  dual 
referendum  of  the  states  and  the  people. 
A  double  protection  would  be  given,  and 
that  would  ease  the  minds  of  a  great  many 
people,  not  only  in  this  colony,  but,  I  dare 
say,  in  New  South  Wales,  as  to  the  ques- 
tion of  an  amendment  of  the  Constitution. 
It  does  not  touch  the  question  of  dead- 
locks in  ordinary  legislation,  but  only  the 
amendment  of  the  Constitution,  and  would 
go  far  to  pave  the  way  for  a  better  under- 
standing on  the  subject  than  we  now 
possess. 

The  CHAIRMAN.— I  may  shorten  the 
debate  if  I  point  out  that  the  amendment 
suggested  by  Mr.  Isaacs  would  be  tanta- 
mount to  an  alteration  of  the  decision 
already  arrived  at  in  clause  121.  In  that 
clause  it  is  decided  that  majorities  of  both 
Houses  are  necessary  to  alter  the  Consti- 
tution. If  Mr.  Isaacs'  amendment  were 
carried  it  would  negative  that  proposition, 
and  I  do  not  think  we  can  do  that  at 
this  stage. 

Mr.  ISAACS. — I  should  like  to  mention 
one  consideration  which  has  not  perhaps 
occurred  to  your  mind.  I  understood  the 
decision  was  that,  if  the  two  Houses  came 
into  conflict,  the  question  should  be 
referred  on  a  motion  passed  by  absolute 
majorities  of  both  Houses.  But  this  is 
not  a  question  of  conflict  between  the  two 
Houses,  but  where  the  two  Houses  have 
agreed,  and  the  Supreme  Court  has  said 
that  it  is  outside  the  Constitution.  That 
seems  to  me  a  totally  different  question, 
when  the  two  Houses  may  not  be  in  con- 
flict, but  either  House  may  pass  this  reso- 
lution, and  then  the  Executive  can  refer 
it.     I  think  that  is  a  great  distinction. 

The  CHAIRMAN.— I  would  point  out 
that  clause  121    says  that  the  provisions 
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of  the  Constitution  shall  not  be  altered 
except  in  the  manner  following — that  is, 
by  an  absolute  majority  of  the  Senate  and 
of  the  House  of  Representatives.  That 
seems  to  me  to  be  conclusive. 

Mr.  BARTON  (New  South  Wales).— I 
share  in  the  objections  which  so  many 
honorable  members  have  offered  to  this 
clause.  I  certainly  hope  that  I  shall  not 
be  taken  to  be  speaking  simply  as  a  law- 
yer, and  with  a  desire  that  this  Constitu- 
tion should  be  under  the  law  and  lawyers, 
when  I  express  my  objections  to  it.  I 
agree  with  what  has  been  said  to  the 
effect — although  there  is  a  great  weight 
to  be  attached  to  Mr.  Holder's  argument 
— that  the  clause  will  operate  as  an  appeal 
from  the  High  Court  to  a  popular  autho- 
rity— an  appeal  to  an  authority  which, 
at  any  rate,  is  not  a  competent  authority 
on  a  question  of  law.  As  to  the  question 
of  making  a  law,  the  people  ultimately 
are  no  doubt  the  best  authority,  but  on 
the  question  as  to  the  reading  of  a  law 
they  can  scarcely  be  the  best  authority. 
There  is  a  difficulty  in  this  clause  which 
also  presents  itself  to  me — that  is,  it  works 
only  one  way.  Where  a  law  has  been 
decided  by  the  High  Court  to  be  ultra 
vires,  by  this  appeal  to  the  people  it  may 
be  decided  to  be  intra  vires  of  the  Consti- 
tution from  the  beginning.  Take  the  case 
of  a  law  which  the  High  Court  decides  to 
be  within  the  Constitution,  and  which  the 
people  have  a  very  strong  opinion  is  outside 
the  bounds  of  the  Constitution,  and  that 
the  court  has  been  wrong  there.  Now,  if  it  is 
right  to  make  a  clause  of  this  kind  operate 
for  the  purposes  of  appeal  in  the  one  case, 
it  is  equally  right  to  make  it  operate  for 
the  purposes  of  appeal  in  the  other. 

Mr.  Isaacs. — That  is  not  necessary. 
The  people  have  it  in  their  power  to 
repeal  an  Act  if  they  do  not  like  it. 

Mr.  BARTON.— In  this  case  the  object 
is  to  enable  the  people  to  make  valid  that 
which  under  the  Constitution  is  invalid. 
If  you  make  the  clause  work  one  way, 
what  reason  is  there  for  not  making  it  work 
the  other  ?  With  reference  to  the  general 
[109] 


effects  of  the  clause,  it  seems  to  be  clear 
that  where  the  High  Court  has  wrongly 
decided  a  matter  to  be  intra  vires  of 
the  Constitution,  you  provide  no  sort  of 
way  of  dealing  with  it  excepting  by  re- 
peal. It  may  be  that  repeal  is  the  easiest 
method.  This  amendment  is  intended  to 
get  rid  of  the  decision  of  the  High  Court, 
which  may  be  perfectly  correct  in  law.  I 
do  not  think  that  is  a  course  which  will 
commend  itself  to  our  general  sense  and 
experience  as  being  desirable.  I  know 
that  we  are  providing  for  new  conditions, 
and  there  is  weight  to  attach  to  every  argu- 
ment which  relies  upon  the  novelty  of  these 
conditions.  But  still  I  do  not  think  that 
this  is  a  course  which  should  commend 
itself.  If  you  take  the  case  of  any  deci- 
sion of  the  High  Court  that  a  law  is  ultra 
vires — and  the  position  would  be  worse  if 
Mr.  Isaacs'  amendment  were  adopted — 
having  got  that  decision  from  the  autho- 
rity you  yourselves  have  set  up  as  the 
ultimate  arbiter,  within  your  own  bounds 
at  any  rate,  on  questions  of  constitu- 
tional law,  you  then  say  that  the  rinding 
of  that  tribunal  may  be  rendered  nuga- 
tory just  as  the  Executive,  having  a  majo- 
rity in  Parliament,  may  choose  by  submit- 
ting it  to  the  people.  It  may  be  assumed 
that  the  Executive  will  feel  the  popular 
pulse  before  they  do  it.  The  conclusion 
then  is,  that  you  deliberately  weaken — 
that  will  be  the  effect,  although  it  may  not 
be  the  intention — the  authority  of  that 
tribunal.  Would  not  such  a  provision 
operate  very  badly  %  I  quite  see  that  the 
Hon.  Mr.  Holder  has  not  submitted  his 
clause  with  the  view  of  taking  the  appeal 
from  the  High  Court  to  the  people  on  a 
matter  of  law.  All  I  am  arguing  is,  that 
the  effect  of  the  clause  would  be  the  same 
as  if  he  had  done  so.  There  is  not  much 
difference  between  saying,  as  is  said  in  this 
clause,  that  when  the  High  Court  has 
decided  a  matter  to  be  ultra  vires  you 
may  remit  it  to  the  people,  who  may  de- 
termine that  it  is  within  the  powers  of  the 
Constitution,  which  would  be  a  reversal 
in  one  sense  of  the  decision  of  the  Hi^h 
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Court,  and  saying  boldly,  and  at  once, 
that  if  the  High  Court  declares  the  law 
to  be  ultra  vires  the  people  may  decide 
that  it  is  intra  vires. 

Mr.  Symon. — It  is  a  matter  of  form. 
Mr.     BARTON.— Yes,    the    difference 
between  these  two  procedures  is  simply  a 
matter  of  form.       In  the  clause  the  words 
are  used   "and  the  law  shall  be  conclu- 
sively deemed  to  have  been  intra  vires  of 
this  Constitution  from  the  passing  there- 
of."    The  peculiarity  of  this  part  of  the 
clause  is  very  striking,  because  the  words 
I    have  read  follow   these   words — "and 
if     approved    as    therein     provided    the 
Constitution   shall   be    deemed    to    have 
been   enlarged."     If   the   Constitution    is 
to   have  been  deemed  to  have  been  en- 
larged   for   that   contingency   it  is   only 
because  the  law  was  ultra  vires.     If  you 
carry    that   further   and   say   that    it    is 
intra  vires,  what  do  you  want  with  any 
enlargement1?    It  is  quite  inconsistent.     It 
amounts   to   saying    that    the    Constitu- 
tion has  been  enlarged,  and  that  is  only 
necessary  if  the  law  was  ultra  vires.    And 
yet  it  is  followed  by  the  words — "  and  the 
law  shall  be  conclusively  deemed  to  have 
been  intra  vires"  wThich  is  to  decide  that 
the  High  Court  wras  not  right  but  wrong. 
Mr.  Kingston. — That  is  like  the  pass- 
ing of  a  Validating  Act. 

Mr.  BARTON.— No ;  a  Validating  Act 
does  not  put  things  in  that  way,  and  I  say 
that  that  is  an  objection  of  more  than 
form.  When  you  say  that  the  Constitu- 
tion shall  have  been  deemed  to  have  been 
enlarged,  3?ou  decide  that  the  Constitu- 
tion requires  amendment  in  that  particu- 
lar, but  when  you  say  that  the  law  shall 
be  conclusively  deemed  to  have  been 
intra  vires  from  the  passing  thereof,  then 
you  decide  that  the  Constitution  does  not 
require  amendment.  There  is  very  con- 
siderable not  only  ambiguity,  but  contra- 
diction in  the  proposal.  What  are  we 
asked  to  authorize  the  people  to  do 
— to  decide  that  the  High  Court  was 
right?  In  which  case  their  decision 
could  only  have  effect  if  it  operated 
[Mr.  Barton. 


as  an  enlargement,  or  to  decide  that 
the  High  Court  is  wrong,  in  which  case 
the  Constitution  is  sufficient  from  the 
beginning.  We  ought  to  know  which 
road  we  are  to  take  before  we  vote  on  the 
clause.  It  seems  tome  that  the  objection 
» there  is  a  strong  one,  and  that  it  requires 
some  answrer.  I  shall  not  now  repeat  the 
arguments  adduced  by  other  honorable 
members  against  the  clause.  That  is  un- 
necessary. But  I  do  say  that  I  have  not 
been  at  all  convinced  that  it  is  our  duty 
to  adopt  the  clause. 

Mr.  Isaacs. — There  is  one  additional 
difficulty,  which  my  honorable  friend  (Dr. 
Quick)  has  suggested.  The  Constitution 
would  be  deemed  to  be  enlarged  by  the 
passing  of  a  law,  but  if  you  wanted  to 
alter  or  amend  it  you  could  not  do  so. 

Mr.  Holder. — That  is  the  point  Mr. 
O'Connor  mentioned  last  night. 

Mr.  BARTON.— That  is  to  say  that, 
the  law  having  been  passed,  and  the 
Constitution  having  been  enlarged,  the 
Constitution  has  been  amended. 

Mr.  Isaacs. — That  is  all.  You  could 
not  alter  a  word  of  it. 

Mr.  BARTON.— No,  you  would  have 
to  take  the  question  of  whether  the  Con- 
stitution was  really  amended  or  enlarged  ; 
but  the  decision  might  mean  that  the 
Constitution  did  not  require  enlargement 
at  all. 

Mr.  HOLDER  (South  Australia).— I 
will  deal  with  the  speeches  in  the  order 
in  which  they  were  given.  I  note  that, 
although  the  Hon.  Mr.  Symon  said  that 
the  matter  was  not  worthy  of  a  moment's 
consideration,  he  proceeded  to  talk  for 
about  half-an-hour  about  it,  and  his 
speech  consisted  mainly  in  setting  up 
bogies  that  were  not  in  the  amendment, 
and  knocking  them  down  again  after  they 
had  sufficiently  frightened  the  Convention. 
I  need  say  no  more  about  these  bogies, 
because  they  were  not  present  in  my  mind, 
and  they  do  not  appear  in  the  amend- 
ment. I  am  obliged  to  the  Hon.  Mr. 
Isaacs  for  the  speech  he  delivered,  which 
shows  that  the  feeling  of  which  I  have  a 
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knowledge  is  also  within  his  knowledge — 
the  feeling  that  the  Constitution  we  are 
framing  is  somewhat  too  rigid,  that  the 
modes  of  amendment  are  few  and  difficult, 
and  that  greater  ease  of  expression  of  the 
popular  will  would  be  an  advantage.  I 
am  pleased  to  have  the  recognition  which 
the  honorable  and  learned  member  gives 
of  the  fact  that  these  views  are  not  con- 
fined to  South  Australia.  As  to  the  par- 
ticular points  raised  both  by  Mr.  Isaacs 
and  the  Hon.  Mr.  Barton,  I  want  to 
say  this  :  That  what  is  contemplated  is 
actually  an  amendment  of  the  Constitu- 
tion. It  is  not  intended  to  be  an 
amendment  by  a  side  -  wind,  but  an 
amendment  with  all  the  necessary  delay 
ami  all  the  necessary  expense  which  it 
•ntemplated  any  such  amendment 
should  involve.  I  did  not  imagine  for  a 
moment  that  I  was  going  to  make  a  short 
cut  to  any  amendment  of  the  Constitution 
by  which  damage  might  be  done  to  either 
state  or  national  interests.  I  think  that 
I  have  duly  safeguarded  both  state  and 
national  interests,  while  providing  a 
speedier  method  of  altering  the  Constitu- 
tion. So  far  as  the  objection  raised  by 
the  Hon.  Mr.  Barton  on  the  matter  of 
a  law  being  declared  ultra  vires  is  con- 
cerned, there  is  no  idea  of  submitting  to 
the  popular  verdict  any  legal  decision  of 
the  High  Court  or  of  any  court.  When  the 
Parliament  determines  under  this  clause  to 
refer  any  matter  to  the  people  they  accept 
the  verdict  of  the  court  as  being  true  and 
right.  If  they  do  not  accept  it  their 
course  will  not  be  to  refer  it  to  the  people, 
but  to  send  it  to  a  court  of  appeal.  The 
fact  that  they  do  refer  it  to  the  people 
shows  that  they  recognise  that  the  matter 
.was  outside  the  powers  of  the  Federal 
Parliament,  and  that  they  seek  to  have 
those  powers  enlarged.  The  form  of  words 
adopted  means  this — that  the  enlarge- 
ment of  the  Constitution  is  to  be  some- 
what dated  back.  It  is  to  be  re- 
trospective, not  in  the  sense  of  a 
challenge,  but  rather  the  reverse,  of  the 
decision  of  the  court.     The  enlargement 


of  the  powers  is  made  retrospective  to 
cover  the  particular  question  at  U 
With  regard  to  the  last  point  mentioned 
by  Mr.  Isaacs,  on  the  suggestion  of  Dr. 
Quick,  I  referred  to  it  yesterday  evening 
when  replying  to  an  interjection  from  the 
Hon.  Mr.  O'Connor.  I  can  conceive  of 
almost  no  case  where  the  enlargement  of 
the  Constitution  would  not  be  sufficiently 
clear  and  definite  in  its  outline  to  enable 
anything  to  be  done  which  might  be 
required  in  the  future.  I  will  take  a  case 
as  illustrating  the  general  trend  of  the 
amendment.  Supposing  such  a  case  occurs 
as  occurred  recently  in  the  United  States, 
and  that  an  Income  Tax  Bill  is  passed 
by  the  Federal  Parliament.  It  is  dis- 
covered— though  I  do  not  think  it  could 
be  under  our  Constitution,  I  am  merely 
discussing  it  as  an  illustration — that  the 
Federal  Parliament  has  exceeded  its 
powers.  The  High  Court  or  some  other 
competent  court  rules  to  that  effect.  The 
conviction  of  the  Federal  Parliament  is 
that  the  people  intended  that  they  should 
have  this  power,  and  that  it  is  owing  to 
an  oversight  or  to  a  technical  defect  in 
the  law  that  they  have  not  the  power. 
Now,  two  courses  may  be  taken.  They 
may  rely  on  clause  121.  In  that  case 
the  Bill  which  has  been  passed  by  the 
Federal  Parliament,  and  declared  ultra 
vires  by  the  High  Court,  would  be 
laid  aside,  and  a  measure  would  be 
introduced  for  the  amendment  of  the 
Constitution.  That  measure  would  have 
to  be  passed  by  both  Houses,  and  a  vote 
of  the  people  takenupon  it.  If  the  vote 
was  given  in  the  affirmative,  a  new  Bill 
would  have  to  be  brought  in  providing 
for  the  income  tax.  The  first  law  would 
be  absolutely  set  aside,  and  a  very  con- 
siderable delay  would  take  place,  although 
the  popular  will  had  all  along  been  in  its 
favour,  and  the  popular  belief  was  that 
the  making  of  such  a  law  was  within  the 
powers  of  the  Federal  Parliament.  My 
clause  would  shorten  matters  very  much. 
As  soon  as  the  court  declared  the  Bill  to  be 
ultra  vires  the  Federal  Parliament  could 
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refer  the  matter  to  the  popular  vote.  If  the 
vote  was  given  in  the  affirmative,  then 
that  law  would  have  been  from  its  first 
passage  intra  vires.  The  enlargement  of 
the  Constitution  enabling  the  Federal 
Parliament  to  pass  an  Income  Tax  Bill 
would  be  dated  back  to  the  time  when  the 
Bill  was  first  passed,  and  it  would  have 
been  all  along  the  law  of  the  land.  The 
financial  arrangements  of  the  whole  Com- 
monwealth, which  might  have  been  made 
on  the  faith  of  that  Income  Tax  Bill 
being  intra  vires,  would  not  be  upset,  as 
they  would  be  if  a  new  Bill  had  to 
be  introduced.  .1  am  afraid  that  there 
is  only  too  much  force,  however,  in  the 
suggestion  of  the  honorable  and  learned 
member  that  my  proposed  new  clause — I 
did  not  see  it  before — is  in  conflict  with 
clause  121.  I  will  therefore  forestall  any 
declaration  to  that  effect  upon  the  part 
of  the  Chair  by  asking  leave  to  withdraw 
my  amendment.  I  hope,  a  little  later 
on,  after  consultation  perhaps  with  the 
honorable  and  learned  member,  to  bring 
forward  a  proposal  which  will  not  be 
antagonistic  in  its  terms  to  clause  121, 
and  which  will  tend  to  make  the  amend- 
ment of  the  Constitution  in  accordance 
with  the  popular  will  as  speedy  a  process 
as  possible. 

Sir  Edward  Braddon. — Does  the  hon- 
orable member  think  that  if  an  appeal 
were  made  to  the  people  to  upset  the 
judgment  of  the  Supreme  Court,  the 
case  could  be  so  clearly  put  before  the 
electors  that  they  would  be  able  to  give 
an  intelligent  verdict  upon  it  ? 

Mr.  HOLDER.— I  should  not  dream 
for  an  instant  of  asking  the  people  to 
consider,  much  less  to  either  confirm 
or  reverse,  any  decision  of  any  com- 
petent court,  because  I  do  not  think 
that  they  would  be  competent  to  pro- 
nounce an  opinion  in  regard  to  such  a 
matter.  But  I  would  allow  the  people  to 
say — "The  Supreme  Court  is  right,  and 
to  cure  the  defect  in  the  Constitution 
which  has  been  sprung  upon  us  we  want 
to  see  it  enlarged,  so  that  another  similar 
[Mr.  Holder. 


decision  will  be  impossible/'  I  do  not 
propose  to  ask  the  people  to  adjudicate 
upon  the  decisions  of  the  Supreme  Court, 
but  I  wish  to  give  them  power  to  enlarge 
the  Constitution  in  accordance  with  the 
decision  of  the  Supreme  Court. 

Mr.  Holder's  proposed  new  clause  121a, 
was,  by  leave,  withdrawn. 

Preamble : — Whereas  the  people  of  [here  name 
the  colonies  which  have  adopted  the  Constitution] 
have  agreed  to  unite  in  one  indissoluble  Fede- 
ral Commonwealth  under  the  Crown  of  the 
United  Kingdom  of  Great  Britain  and  Ireland, 
and  under  the  Constitution  hereby  established  : 
And  whereas  it  is  expedient  to  make  provision 
for  the  admission  into  the  Commonwealth  of 
other  Australasian  Colonies  and  possessions  of 
Her  Majesty  :  Be  it  therefore  enacted  by  the 
Queen's  Most  Excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  the  present 
Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows  : — 

Mr.  GLYNN  (South  Australia).— I  beg 
to  move — 

That  the  following  words  be  inserted  after 
the  word  "  Constitution  "  (line  2) :— "  humbly 
relying  upon  the  blessing  of  Almighty  God." 
I  wish  to  move  the  insertion  of  this  form 
of  words  in  the  preamble,  because  I  think 
that  it  embodies  the  spirit  of  the  nine 
suggestions  in  regard  to  this  matter  made 
by  the  various  Houses  of  Parliament  which 
have  considered  the  Draft  Constitution. 
The  words  I  wish  to  insert  are  simple  and 
unsectarian.  They  are  expressive  of  our 
ultimate  hope  of  the  final  end  of  all  our 
aspirations,  of  the  great  elemental  truth 
upon  which  all  our  creeds  are  based,  and 
towards  which  the  lines  of  our  faiths  con- 
verge. They  will,  I  think,  recommend  the 
Constitution  to  thousands  to  whom  the  rest 
of  its  provisions  may  for  ever  be  a  sealed 
book.  If  our  whole  ceremonial  life  is  not 
touched  with  insincerity,  and  its  symbols, 
are  not  empty  and  vain,  if  there  be  a 
reality  greater  than  we  can  grasp  at  the 
back  of  all  our  aspirations;  a  mind  as 
eternal  as  time,  and  infinite  as  space,  to 
which  the  phenomena  of  the  world  and 
our  lives  are  but  a  passing  phase ;  if  the 
invocation  of  the  Divine  blessing  and 
sanction  upon  the  many  occasions  of  our 
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daily  life  is  not  a  mere  empty  formality  ; 
we  cannot,  at  the  moment  of  entering  into 
a  union  so  full  as  this  of  the  possibili- 
ties of  good  and  evil,  of  contentment  or 
regret — of,  in  the  words  of  Jeremy  Tay- 
lor, felicity  or  lasting  sorrow — refuse  to 
give  expression  to  the  central  fact  of  all 
our  faiths.  In  an  affirmation  of  pure 
reverence  and  submission  such  as  this,  the 
adherents  of  all  creeds,  sinking  their  dif- 
ferences of  form  and  method,  can  join, 
and  will  find  the  spirit  of  toleration 
in  them  growing  strong  under  a  sense  of 
their  common  aim.  It  will  thus  become 
the  pledge  of  religious  toleration.  We  may 
net  again  by  mere  considerations  of 
propriety.  We  may  be  told  that  every- 
thing has  its  appropriate  time  and  place, 
and  that  words  of  faith  should  not  be  em- 
bedded in  the  preamble  of  an  Act  of  Par- 
liament. But  I  would  point  out  that  this 
objection  proves  too  much,  and,  if  pushed 
to  the  full  limit  of  its  application,  would 
deprive  half  the  offices  and  courtesies 
of  life  of  their  highest  significance. 
The  stamp  of  religion  is  fixed  upon 
the  front  of  our  institutions,  its  letter 
is  impressed  upon  the  book  of  our  lives, 
and  that  its  spirit,  weakened  though 
it  may  be  by  the  opposing  forces  of  the 
world,  still  lifts  the  pulse  of  the  social 
organism.  It  is  this,  not  the  iron  hand 
of  the  law,  that  is  the  bond  of  society; 
it  is  this  that  gives  unity  and  tone  to 
the  texture  of  the  whole ;  it  is  this,  that 
by  subduing  the  domineering  impulses 
and  the  reckless  passions  of  the  heart, 
turns  discord  to  harmony,  and  evolves 
the  law  of  moral  progress  out  or  the 
clashing  purposes  of  life.  In  these  days 
of  too-often  dying  ideals,  when  thoughts 
that  once  would  burn  are  chilled  by  the 
besetting  touch  of  commonplace ;  when 
utility  seems  the  measure  of  virtue,  and 
the  greater  passions  pale  under  the 
starching  rays  of  reason;  when  affection, 
love,  duty,  the  divine  but  reckless  in- 
stincts of  patriotism,  have  been  expressed 
in  the  language  of  metaphysics,  or  be- 
come the  subjects  of  mental  pathology; 


when  the  ardour  that  fires  our  noblest 
aims  is  damped  by  a  calculating  cynicism, 
and  the  glow  of  poetry  goes  out  before  the 
glare  of  materialism  ;  it  is  well  that  we 
should  set  in  our  Constitution  something 
that  may  at  times  remind  us  of  ideals 
beyond  the  counter,  and  of  hopes  that  lift 
us  higher  than  the  vulgar  realities  of  the 
day.  I  speak  not  as  one  whose  mind  is 
braced  beyond  the  measure  of  his  neigh- 
bours by  an  adamantine  faith,  or  any  of 
those  consolations  that  come  from  the 
larger  hope.  Say  what  we  will,  there 
are  moments,  short  though  they  may  be, 
when  the  puzzle  of  life  and  destiny 
staggers  the  sense,  when  the  shadow  is 
cast  and  obscures  the  vision,  and  the  best 
of  us  feel  our  weakness  and  loosening 
grip  of  the  unseen.  Then  it  is  that 
the  symbols  of  faith  and  reverence  attest 
their  power  and  efficacy,  and  brace  the 
reeling  spirit  with  a  recovered  sense  of  the 
breadth  and  continuity  of  man's  conscious- 
ness of  an  inscrutable  Power  ruling  our 
lives.  This  is  the  basic  principle,  the 
central  theme,  of  all  our  creeds  and  dog- 
mas— the  great  elemental  truth,  in  which 
all  their  differences  disappear.  Let  us, 
then,  in  no  spirit  of  Pharisaism — for  we 
speak  as  much  for  others  as  for  ourselves 
— fix  in  the  Constitution,  this  mark  of  the 
Omnipotent,  this  stamp  of  the  Eternal, 
this  testimony  of  feeling,  or  it  may  be 
but  of  desire,  in  which  faith  may  find  a 
recommendation,  and  doubt  discover  no 
offence. 

The  CHAIRMAN.— I  would  call  the 
attention  of  the  members  of  the  commit- 
tee to  the  fact  that  a  number  of  amend- 
ments have  been  suggested  by  various 
Houses  of  Legislature  which  are  in  effect 
of  a  similar  nature  to  the  proposal  of  the 
honorable  member  (Mr.  Glynn).  I  would, 
therefore,  suggest  that  any  honorable 
member  wishing  to  bring  the  amendment 
into  conformity  with  the  language  of  any 
of  these  parliamentary  suggestions  should 
move  an  amendment  upon  it  inserting  the 
words  suggested  by  the  Houses  of  any  of 
the  colonies.     All  these  suggestions   are 
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practically   of    the    same    effect,    though 
expressed  in  different  words. 

Mr.  HIGGINS  (Victoria).— In  Adelaide 
I  voted  against  the  insertion  in  the  pre- 
amble of  a  form  of  words  proposed  by  the 
honorable  member  (Mr.  Glynn),  and  it  is 
with  regret  that  I  shall  have  to  repeat 
that  vote  at  the  present  time,  because 
the  Constitution  contains  no  provision  to 
obviate  the  bad  effect  which  the  inser- 
tion of  these  words  will  have.  I  am  glad 
that  I  am  so  far  justified  in  my  opposition 
to  the  proposal  made  by  the  honorable 
member  in  Adelaide  by  the  fact  that  no 
Assembly  and  no  person  has  suggested 
the  insertion  of  the  words  which  were 
then  proposed  to  be  inserted  by  the 
honorable  member.  Those  words  were 
utterly  inappropriate.  I  freely  admit  that 
the  words  which  he  now  proposes  to  insert 
are  not  quite  so  objectionable,  though 
I  still  think  that  the  amendment  could 
be  improved  upon.  I  say  frankly  that 
I  should  have  no  objection  to  the  in- 
sertion of  words  of  this  kind  in  the  pre- 
amble, if  I  felt  that  in  the  Constitution 
we  had  a  sufficient  safeguard  against  the 
passing  of  religious  laws  by  the  Common- 
wealth. I  shall,  I  hope,  afterwards  have 
an  opportunity,  upon  the  reconsideration 
of  the  measure,  to  bring  before  the  Con- 
vention a  clause  modified  to  meet  some 
criticisms  which  have  been  made  on 
the  point,  and  if  I  succeed  in  getting 
that  clause  passed  it  will  provide  this 
safeguard.  I  shall  have  an  opportunity 
then  of  explaining  how  exceedingly  im- 
portant it  is  to  have  some  such  safe- 
guard. There  is  no  time  for  me  now 
to  go  into  an  elaborate  history  of  this 
question  so  far  as  the  United  States  of 
America  are  concerned.  I  have  investi- 
gated it  with  a  great  deal  of  care,  and  I 
can  give  the  result  of  my  investigations  to 
honorable  members,  who,  I  hope,  will  not 
believe  that  I  would  misled  them  if  I  could 
help  doing  so  with  regard  to  the  effect 
of  what  has  taken  place  there.  Because 
they  had  no  words  in  the  preamble  of  the 
Constitution  of  the  United  States  to  the 
[Mr.  Higgins. 


effect  of  those  which  the  honorable  mem- 
ber (Mr.  Glynn)  wishes  to  insert,  Congress 
was  unable  to  pass  certain  legislation  in 
the  direction  of  enforcing  religion.  There 
was  a  struggle  for  about  thirty  years  to 
have  some  words  of  religious  import  in- 
serted in  the  preamble.  That  struggle 
failed;  but  in  1892  it  was  decided  by 
the  Supreme  Court  that  the  people  of  the 
United  States  were  a  Christian  people. 

Mr.  Barton. — That  decision  was  followed 
practically  by  the  decision  that  they  were 
a  Christian  people. 

Mr.  HIGGINS.  — Yes.  That  decision 
was  given  in  March  or  February,  and  four 
months  afterwards  it  was  enacted  by  Con- 
gress that  the  Chicago  Exhibition  should 
be  closed  upon  Sundays,  simply  upon 
the  ground  that  Sunday  was  a  Christian 
day.  The  argument  was  that  among  a 
Christian  nation,  you  should  enforce 
Christian  observances. 

Mr.  Barton. — Could  they  not  have 
closed  the  exhibition  on  Sundays  without 
that  enactment? 

Mr.  HIGGINS.— I  think  the  honorable 
and  learned  member  will  bear  me  out  in 
this,  that  there  is  nothing  in  the  Consti- 
tution of  the  United  States  of  America, 
even  indirectly,  suggesting  a  law  of  this 
sort.  No  doubt,  the  state  of  Illinois 
could  have  passed  such  a  law,  be- 
cause it  has  all  its  rights  reserved. 
But  there  was  nothing  in  the  Constitution 
enabling  the  Congress  to  pass  a  law  for 
the  closing  of  the  exhibition  on  Sunday. 
As  soon  as  ever  those  parties  who  had 
bee#  working  for  the  purpose  of  getting 
Sunday  legalized  throughout  the  United 
States  found  that  decision  given  in. Feb- 
ruary, 1892,  that  "this  is  a  Christian 
nation,"  they  followed  it  up  quickly,  and 
within  four  months  there  was  a  law 
passed  for  the  closing  of  the  exhibition  on 
Sunday. 

Mr.  Wise. — Was  that  held  to  be  con- 
stitutional ? 

Mr.  Barton. — It  has  not  been  chal- 
lenged yet. 
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Mr.  HIGGINS.— It  has  been  in  force 
for  five  and  a  half  or  nix  years,  and  it  was 
struggled  against,  as  my  honorable  friend 
will  know.  There  was  a  strong  monetary 
interest  against  it,  and  they,  no  doubt, 
took  advice,  but  I  will  say  frankly  that  1 
am  not  aware  that  it  has  been  held  to  be 
constitutional.  I  understand  though  that 
there  has  been  no  dispute  among  the  legal 
men  in  that  country  as  to  its  being  con- 
stitutional. Honorable  members  will  hardly 
realize  how  far  the  inferential  powers  have 
been  extended  in  America.  I  should  have 
thought  it  obvious,  and  I  think  Mr.  Wise 
will  agree  with  me,  that  the  Congress  had 
no  power  to  pass  a  law  of  that  sort. 

Mr.  Wise. — I  admit  that  your  state- 
ment puts  a  very  different  complexion  on 
the  matter. 

Mr.  HIGGINS.— I  hope  it  does,  be- 
cause it  will  become  a  very  important 
matter.  I  should  have  thought  that  it 
was  not  within  the  scope  of  Congress  to 
pass  a  law,  no  matter  how  righteous,  to 
close  the  exhibition  on  Sunday,  but  I 
find,  on  looking  to  a  number  of  decisions 
in  the  United  States,  that  it  has  been  held 
again  and  again  that,  because  of  certain 
expressions,  words,  and  phrases  used  in  the 
Constitution,  inferential  powers  are  con- 
ferred upon  the  Congress  that  go  beyond 
any  dreams  we  have  at  present.  I  know 
that  a  great  many  people  have  been  got 
to  sign  petitions  in  favour  of  inserting 
such  religious  wrords  in  the  preamble  of 
this  Bill  by  men  who  know  the  course 
of  the  struggle  in  the  United  States, 
but  who  have  not  told  the  people  what 
the  course  of  that  struggle  is,  and  what 
the  motive  for  these  words  is.  I  think  the 
people  of  Australia  ought  to  have  been 
told  frankly  when  they  were  asked  to  sign 
these  petitions  what  the  history  in  the 
United  States  has  been  on  the  subject, 
and  the  motive  with  which  these  words 
have  been  proposed.  I  think  the  people  in 
Australia  are  as  reverential  as  any  people 
on  the  face  of  this  earth,  so  I  will  make 
no  opposition  to  the  insertion  of  seemly 
and  suitable  words,   provided  that   it   is 


made  perfectly  clear  in  the  substantive 
part  of  the  Constitution  that  we  are 
not  conferring  on  the  Commonwealth  a 
power  to  pass  religious  laws.  I  want  to 
leave  that  as  a  reserved  power  to  the  state, 
as  it  is  now.  Let  the  states  have  the 
power.  I  will  not  interfere  with  the  indi- 
vidual states  in  the  power  they  have,  but 
I  want  to  make  it  clear  that  in  inserting 
these  religious  words  in  the  preamble  of 
the  Bill  we  are  not  by  inference  giving  a 
power  to  impose  on  the  Federation  of  Aus- 
tralia any  religious  laws.  I  hope  that  I 
shall  be  excused  for  having  spoken  on  this 
matter.  I  felt  that  it  was  only  fair  that 
honorable  members  should  know  that 
there  is  a  danger  in  these  words,  if  we 
are  to  look  to  the  precedent  of  the 
United  States.  I  will  help  honorable 
members  in  putting  in  any  suitable  words 
provided  that  we  have  sufficient  safe- 
guards. 

Mr.  Lyne. — Will  you  explain,  before 
you  sit  down,  where  the  particular  danger 
ill 

Mr.  HIGGINS.— The  particular  danger 
is  this  :  That  we  do  not  want  to  give  to 
the  Commonwealth  powers  which  ought 
to  be  left  to  the  states.  The  point  is  that 
we  are  not  going  to  make  the  Common- 
wealth a"  kind  of  social  aud  religious 
power  over  us.  We  are  going  into  a 
Federation  for  certain  specific  subjects. 
Each  state  at  present  has  the  power  to 
impose  religious  laws.  I  want  to  leave 
that  power  with  the  state  ;  I  will  not 
disturb  that  power ;  but  I  object  to  give 
to  the  Federation  of  Australia  a  tyrannous 
and  overriding  power  over  the  whole  of 
the  people  of  Australia  as  to  what  day 
they  shall  observe  for  religious  reasons, 
and  what  day  they  shall  not  observe 
for  that  purpose.  The  state  of  Victoria 
will  be  able  to  pass  any  Sunday  law 
it  likes  under  my  scheme.  It  can  pass 
any  law  of  that  sort  now  j  but  surely  it  is 
a  proper  thing  for  a  state,  and  it  is  not  a 
proper  thing  for  the  Commonwealth,  to 
exercise  this  power.  I  feel  that  honorable 
members  who  value  state  rights  reserved 
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to  the  states,  who  value  the  preservation 
of  the  individuality  of  the  states  for  state 
purposes,  will  agree  with  me  that  it  is  with 
the  state  we  ought  to  leave  this  power, 
and  that  we  ought  not  to  intrust  it  to  the 
Commonwealth.  For  instance,  our  factory 
laws  are  left  to  the  state.  Those  laws 
provide  for  a  certain  number  of  hours  of 
rest,  and  that  employes  shall  not  work  on 
Sundays,  and  so  forth.  If  we  leave  the 
factory  laws  to  the  state  we  should  also 
leave  this  question  of  the  observance  of 
Sunday  to  the  state.  I  will  not  take 
it  from  them.  At  the  same  time,  I  am 
not  going,  no  matter  what  the  consequences 
are,  to  help  to  intrust  this  power  to  the 
Commonwealth.  I  want  the  people  of  the 
different  states  to  manage  their  owrn  affairs 
as  well  as  they  can.  I  may  say  frankly 
that  I,  rightly  or  wrongly,  am  one  of  those 
who  think  that  the  Christian  or  religious 
observance  is  no  good  if  it  is  enforced  by 
law.  I  am  one  of  those  who  think  the  re- 
ligious observance  is  of  no  value  unless  it 
is  the  outcome  of  a  man's  own  character, 
and  the  outcome  of  a  man's  own  belief. 

Mr.  Symon. — You  do  not  want  to  keep 
it  always  stuck  up  in  the  form  of  a  sen- 
tence in  your  bathroom. 

Mr.  HIGGINS.— My  learned  friend, 
I  believe,  is  staying  at  the  Melbourne 
Club,  and  I  am  glad  that  they  have  taken 
the  opportunity  to  inculcate  sound  doc- 
trine upon  him. 

Mr.  Walker. — Is  not  there  an  acknow- 
ledgment of  the  Almighty  in  the  schedule 
of  the  Bill?  Is  not  this  perfectly  con- 
sistent with  the  schedule  1 

Mr.  HIGGINS.— No  ;  I  think  the  hon- 
orable member  will  see  that  a  recital  in 
the  preamble  to  the  Constitution  is  a  very 
different  thing  from  an  oath  which  may 
be  taken  in  a  court  of  justice  or  anywhere 
else. 

Mr.  Douglas. — You  will  find  that  you 
can  make  an  affirmation  without  referring 
to  Almighty  God.  Any  person  can  make 
an  affirmation  who  has  no  belief  in 
Almighty  God. 
[Mr.  Higgim. 


The  CHAIRMAN.— I  do  not  think  the 
honorable  member  is  in  order  in  making 
a  speech. 

Mr.  HIGGINS.— I  thank  the  honorable 
member  for  being  disorderly  under  the 
circumstances.  I  think  there  is  a  good 
deal  of  force  in  what  he  says,  but  I  also 
see  this,  that  the  taking  of  an  oath  in  a 
court  of  justice  or  on  taking  office  is  quite 
a  different  thing  from  having  in  a  wTell- 
thought-out  preamble  to  a  Constitution 
any  reference  to  religious  belief. 

Mr.  Walker. — It  is  prescribed  in  the 
schedule. 

Mr.  HIGGINS.— That  may  be,  but  a 
schedule  is  quite  a  different  thing  from  a 
preamble. 

Dr.  QUICK  (Victoria).— I  have  -  no 
doubt  that  the  Convention  ought  to  thank 
the  honorable  member  (Mr.  Higgins)  for 
the  warning  he  has  thought  fit  to  give;  at 
the  same  time,  I,  for  one,  see  no  cause  for 
fearing  that  any  of  the  dangers  he  has 
suggested  will  arise  from  inserting  these 
words  in  the  Bill.  He  has  said  that 
under  the  American  Constitution,  in  which 
no  such  words  as  these  appear,  certain 
legislation  has  been  carried  by  Congress 
forbidding  the  opening  of  the  Chicago 
Exhibition  on  a  Sunday.  If  under  a 
Constitution  in  which  no  such  words  as 
these  appear  such  legislation  has  been 
carried,  what  further  danger  will  arise 
from  inserting  the  words  in  our  Constitu- 
tion 1  I  do  not  see,  speaking  in  ordinary 
language,  how  the  insertion  of  such  words 
could  possibly  lead  to  the  interpretation 
that  this  is  necessarily  a  Christian  coun- 
try and  not  otherwise,  because  the  words 
"  relying  upon  the  blessing  of  Almighty 
God  "  could  be  subscribed  to  not  only  by 
Roman  Catholics  and  Protestants,  but 
also  by  Jews,  Gentiles,  and  even  by  Ma- 
homedans.  The  words  are  most  univer- 
sal, and  are  not  necessarily  applicable  only 
to  Christians.  I  see  no  reason  whatever 
for  fearing  that  any  danger  will  arise  from 
placing  the  words  in  the  preamble.  This 
is  a  Constitution  in  which  certain  powers 
are    conferred  on   the  Parliament  of  the 
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Commonwealth.  I  do  not  know  that  the 
placing  of  those  words  in  the  preamble 
will  necessarily  confer  on  that  Parliament 
any  power  to  legislate  in  religious  matters. 
It  will  only  have  power  to  legislate  within 
the  limits  of  the  delegated  authority,  and 
the  mere  recital  in  respect  to  the  Deity  in 
the  preamble  will  not  necessarily  confer 
on  the  Federal  Parliament  power  to  legis- 
late on  any  religious  matter.  Whatever 
may  have  been  the  legislation  of  Congress 
as  to  the  Chicago  Exhibition,  there  may 
be  reasonable  grounds  for  doubting  as  to 
whether  it  may  not  be  ultra  vires.  Mr. 
Higgins  has  vaguely  alluded  to  certain 
words  and  expressions  in  the  Consti- 
tution of  the  United  States.  I  do  not 
know  what  those  words  are  which  could 
have  justified  such  legislation,  but  in 
reference  to  this  Bill  I  challenge  any 
one  to  point  out  any  clause  which 
would  justify  the  Federal  Parliament 
in  legislating  on  any  religious  matter. 
If  there  is  such  a  clause  in  the  Bill, 
then  by  all  means  strike  it  out  or  modify 
it,  but,  until  Mr.  Higgins  can  point  to  a 
clause  in  the  Bill  which  will  authorize  the 
Federal  Parliament  to  legislate  on  religious 
matters  one  way  or  the  other,  his  appre- 
hension as  to  dangers  is  altogether  with- 
out foundation,  and  it  should  not  in  any 
way  influence  this  committee  in  deciding 
on  the  question  whether  we  should  put  in 
the  preamble  words  simply  recognising 
the  existence  of  Almighty  God  and  that 
reverential  feeling  to  which  the  Deity  is 
entitled.  I  hope  that  after  due  considera- 
tion, and  in  face  of  the  strong  recom- 
mendations of  all  the  Parliaments  of 
Australia,  and  the  numerous  and  in- 
fluential petitions  which  have  been  pre- 
sented to  the  Convention  by  the  inhabitants 
of  Australia,  honorable  members  will  give 
more  respect  to  the  Parliaments  and  the 
people  of  Australia  than  to  the  warning 
held  out  by  Mr.  Higgins. 

Mr.  BARTON  (New  South  Wales).— 
Before  the  amendment  is  put,  I  should 
like  to  say  a  few  words  in  explanation  of 
the  position   I  hold.       I    am  quite  aware 


that  since  it  was  debated  in  Adelaide 
there  has  been  considerable  argument  and 
a  certain  degree  of  warmth  about  this 
matter.  Just  as  I  thought  that  the  mover 
of  the  amendment  in  Adelaide,  which 
amendment  was  defeated,  might  well  not 
it  to  a  division,  so  1  had  hoped  that 
we  should  have  had  no  amendment  of  this 
kind  moved  here.  If  such  an  amendment 
is  to  be  made,  I  will  say,  at  the  out- 
set, that  the  form  of  this  one  is 
the  least  objectionable  which  could  be 
devised,  for  my  friend  (Mr.  Glynn)  con- 
sulted the  Drafting  Committee  about  the 
form  of  the  amendment,  and,  so  far  as  they 
in  that  capacity  could  offer  any  opinion, 
they  thought  it  was  as  good  a  form  as 
could  be  put  in.  But,  with  regard  to  the 
substance  of  the  matter,  I  have  all  along 
thought  that  it  is,  to  a  certain  extent,  a 
danger  to  insert  words  of  this  kind  in  the 
preamble.  Mr.  Higgins  has  clearly  put 
before  us  the  difficulty  which  arose  in  the 
United  States — a  difficulty  which  arose 
out  of  a  decision  without  any  such  words 
in  the  Constitution,  wThich  led  to  a  deci- 
sion and  an  enactment,  and  which  it 
is  probable  we  do  not  want  to  see  aris- 
ing under  our  Constitution.  My  honorable 
friend  (Dr.  Quick)  has  argued  that  if,  in 
the  absence  of  any  such  words  in  the  Con- 
stitution of  the  United  States  such  things 
could  happen  as  have  happened  under  that 
Constitution,  our  case  will  be  no  worse 
if  we  put  words  of  this  kind  into  the  pre- 
amble of  the  Constitution  of  the  Common- 
wealth. I  am  rather  of  the  contrary 
opinion  to  that  of  my  honorable  and 
learned  friend.  I  think  that  if  there  is  a 
danger  of  a  body  of  religious  laws  being 
passed  or  of  decisions  being  given  by  a 
court,  without  words  of  religion  in  the 
forefront  of  the  Constitution,  in  its  very 
preamble,  that  danger,  by  every  con- 
sideration of  experience  and  common 
sense,  would  be  increased  by  putting  in  an 
express  amendment  which  might  be  con- 
strued as  a  peg  on  which  to  hang  such 
further  decision  or  such  further  enactment. 
The  court,  I  know,  in  the  case  that  was 
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in  question,  went  outside  the  Constitution 
for  its  material.  It  referred  to  the  Decla- 
ration of  Independence,  which  was  the 
precursor  of  the  Constitution  that  had 
been  entirely  swept  away  by  the  Consti- 
tution of  the  United  States.  It  referred 
to  the  grants  to  the  planters  and  to 
those  who  had  taken  up  the  plantations 
in  America,  as  well  as  to*  the  charters 
and  enactments  under  which  they  were 
governed.  The  court  referred  to  all  those 
things,  and  to  every  piece  of  paper  on 
which  it  could  lay  its  hands,  for  the  pur- 
pose of  deciding  that  the  United  States 
was  a  religious  nation,  and  inasmuch  as 
these  expressions,  which  were  dug  up  by 
the  court  in  grants,  were  used  as  much 
under  a  Catholic  as  under  a  Protestant 
regime,  but  under  no  other  regime,  they 
then  decided  that  the  United  States  were 
not  only  a  religious  nation,  but  also  a 
Christian  nation.  Now,  I  think  that  those 
matters  are  better  left  in  the  hands 
of  the  states.  The  states  have  certain 
plenary  powers,  which  we  do  not  wish 
to  cut  down,  except  so  far  as  may  be 
necessary  for  the  purpose  of  federal 
government.  The  states  have  power  to 
impose  Sunday  observance  laws.  Each 
state — and  it  is  only  of  states  that  the 
Commonwealth  will  be  composed — has 
power  to  regulate  these  things  within  its 
own  territory,  and  the  territories  of  the 
states  together  make  up  the  sum  of  the  ter- 
ritory of  the  Commonwealth.  So  that  there 
is  power  in  existence  to  deal  with  these 
matters  without  duplicating  that  power. 
The  danger  is,  if  we  are  to  pay  any  atten- 
tion to  the  decisions  in  the  United  States, 
that  the  thing  that  was  done  in  the  United 
States  is  more  likely  to  be  done  here  if  we 
duplicate  that  power,  because  the  result 
will  be  a  conflicting  body  of  laws  dealing 
with  religious  matters  and  the  observance 
of  the  Sabbath.  Now,  I  do  not  look  on 
that  prospect  with  any  degree  of  pleasure  ; 
I  do  not  think  that  that  will  be  a  state 
of  things  which  will  be  desirable  under 
our  Constitution.  I  have  no  desire  to  add 
anything  further,  except  that  I  do  not  wish 
[Mr.  Barton. 


to  be  understood  as  withdrawing  from  the 
opinion  I  expressed  at  Adelaide,  but  the 
views  I  expressed  there,  in  opposition  to 
a  similar  amendment,  may  have  perhaps 
received  some  confirmation  from  the  facts 
as  to  the  United  States  enactments  and 
decisions  which  Mr.  Higgins  has  brought 
forward  in  the  course  of  this  debate,  and 
which  were  mentioned  partly  by  me  some 
days  ago,  when  speaking  on  another 
clause.  I  do  not  think  there  ought  to  be 
the  slightest  acrimony  of  any  kind  in  a 
debate  on  this  subject.  It  is  really  a  pity 
that  we  have  to  vote  on  such  a  subject, 
but  I  feel  quite  sure  that  it  will  be  debated 
in  a  spirit  entirely  reverential  on  both 
sides.  For  myself,  I  hope  I  have  not 
introduced  a  word  which  would  enable 
any  one  to  say  that  I  have  dealt  with  this 
matter  in  any  factious  or  party  spirit,  and 
any  idea  of  faction  or  party  must  be 
eliminated  from  these  proceedings.  If  a 
division  is  called  for — and  I  must  say  that 
I  do  not  like  divisions  on  these  questions — 
I  shall,  as  a  matter  of  consistency,  vote  as 
I  did  before,  if  Mr.  Glynn  persists  in  his 
amendment.  At  the  same  time,  I  must 
admit  that  I  shall  recognise  the  good  in- 
tentions and  high  motives  by  which  those 
who  seek  to  introduce  a  declaration  of  this 
kind  into  the  Constitution  are  actuated. 

Mr.  LYNE  (New  South  Wales).— Hav- 
ing moved,  in  the  New  South  Wales  Par- 
liament, a  motion  somewhat  similar  to  the 
one  now  moved  by  Mr.  Glynn,  I  took  con- 
siderable interest  in,  and  paid  great  atten- 
tion to,  the  remarks  which  were  made  by 
Mr.  Higgins,  and  I  may  say  that  I  would 
not  hesitate  for  a  moment,  if  I  thought 
there  was  any  menace  to  the  powers  of 
the  states  in  adopting  this  proposal,  to 
vote  in  opposition  to  the  way  I  voted 
previously  on  the  subject.  But  I  can- 
not see  that  there  is  any  menace  to 
the  states  at  all,  or  that  any  power  will 
be  taken  from  the  states  by  inserting 
this  amendment  in  the  preamble  of  the 
Constitution.  As  one  honorable  member 
— I  think  it  was  Dr.  Quick — said,  certain 
actions  have  been  taken  by  the  states  in 
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Congress  where  there  is  no  mention  of 
the  Supreme  Being  in  the  preamble  or  in 
the  Constitution  at  all ;  and,  if  we  leave 
this  amendment  out  of  the  preamble, 
that  power  will  be  much  the  same  as 
it  is  in  the  states.  Now,  all  we  do  by 
this  amendment  is  to  define  something 
more  definite  than  has  evidently  been 
defined  in  the  Constitution  of  the  states. 
Remembering  that  the  Federal  Parlia- 
ment will  represent  the  various  states  to 
a  very  great  extent,  I  think  that  anything 
that  might  be  feared  in  the  way  Mr. 
Higgins  suggested  could  be  put  on  one 
side  at  once.  Moreover,  I  recognise  this 
fact — that  the  insertion  of  this  amendment 
will  assist  very  materially  in  the  accept- 
ance of  the  Constitution.  It  may  be,  and 
probably  is,  a  matter  of  sentiment — I  sup- 
pose none  of  us  pretend  to  be  actuated 
on  a  question  of  this  kind  other  than  by 
sentiment — but  I  feel  convinced  that  the 
insertion  of  this  amendment  in  the  pre- 
amble will  influence  a  large  number  of 
votes  in  favour  of  this  Federation  Bill. 
Not  having  heard  anything  to  shake  my 
belief  that  that  will  be  so,  I  shall  adhere 
to  the  vote  that  I  gave  on  a  previous 
occasion. 

Mr.DOUGLAS  (Tasmania).— When  this 
subject  was  broached  in  Adelaide,  I  took 
the  opportunity  of  stating  that  I  could  not 
see  the  utility  of  inserting  these  words  in 
the  preamble  of  the  Commonwealth  Bill, 
and  my  opinion  has  not  in  any  way  altered 
up  to  the  present  time.  I  should  like  to 
know  what  is  the  object  honorable  mem- 
bers have  in  view  in  desiring  the  insertion 
of  these  words?  Do  these  words  convey 
to  the  public  mind  any  particular  idea 
that  their  insertion  in  the  preamble  of  this 
Bill  would  make  us  a  religious  people1? 
The  words  in  question  are  "  humbly  re- 
lying on  the  blessing  of  Almighty  God." 
Now,  do  not  we  all  rely  upon  the  blessing 
of  Almighty  God  in  our  daily  trans- 
actions ?  Certainly.  But  do  we  set  forth 
that  fact  in  all  our  letters  and  docu- 
ments by  which  we  communicate  with  one 
another?     Certainly  not.     No  doubt  the 


supporters  of  this  amendment  desii 
make  the  public  believe  or  fancy  that  they 
will  become  a  religious  people  if  such 
words  as  these  are  put  into  the  preamble  of 
this  Bill.  Do  we  do  this  at  the  present 
time  in  our  ordinary  legislation  ?  Do  not 
we  all  know  that  it  is  a  mockery  that  the 
House  of  Commons  at  the  present  time 
commences  its  sittings,  day  by  day,  by 
having  prayers  read  in  that  assembly  I 
The  Speaker  of  the  House  of  Commons 
reads  the  Lord's  Prayer  before  proceedings 
are  commenced,  but  it  has  grown  into 
such  a  farce  that  nobody  attends  the 
House  until  the  prayer  is  over.  Do  we 
want  to  introduce  that  system  here  1 

Mr.  Peacock. — It  is  done  here. 

Mr.  DOUGLAS.— I  believe  that  there 
are  still  some  legislative  assemblies  in 
Australia  where  they  commence  the  day's 
proceedings  by  reading  the  Lord's  Prayer. 
It  was  originally  done  in  Tasmania,  but 
it  was  soon  found  out  to  be  a  perfect 
piece  of  mockery,  and  abandoned. 

Mr.  Isaacs. — Do  not  you  have  any 
reference  to  the  Supreme  Being  in  the 
Governor's  speech  in  Tasmania  ? 

Mr.  DOUGLAS.— We  used  to  have  the 
Lord's  Prayer  read  in  the  Legislative 
Council,  but  it  became  a  matter  of  such 
indifference  that  the  custom  was  given  up. 
I  do  not  know  whether  you  have  it  in 
your  Parliament  in  Victoria. 

Mr.  Peacock. — Yes  ;  in  our  Legislative 
Council  the  President  reads  the  Lord's 
Prayer. 

Mr.  Deakin. — And  nearly  all  the  mem- 
bers know.it  now. 

Mr.  DOUGLAS.— When  any  honorable 
member  became  a  candidate  for  the  posi- 
tion of  a  representative  of  his  colony  in 
this  Convention,  did  he  go  down  on  his 
knees  and  pray  Almighty  God  to  confer  a 
blessing  on  him  in  order  that  he  might  se- 
cure a  position  here?  Of  course,  we  all  have 
these  good  feelings  in  our  minds  when 
legislating  here,  as  is  shown  when  we  come 
to  anything  which  suggests  brotherly  feel- 
ing or  action,  and,  therefore,  why  insert 
these  words  in  the  preamble  to  the  Bill  ? 
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What  is  the  object  of  inserting  these 
words  %  Is  it  to  make  the  people  believe 
that  they  will  be  more  religious  if  the 
words  are  inserted  1  Shall  we  be  more 
religious  if  we  put  them  in  1  Will  it  have 
any  effect  whatever  upon  us  1  Why,  it  is 
all  nonsense — a  sham  and  a  delusion — 
like  many  other  things  that  have  taken 
place  here  !  I  presume  that  I  am  ordi- 
narily as  religious  as  any  member  of  this 
Convention,  but  I  do  not  make  a  parade 
of  it.  I  take  my  Sunday  walks,  but  I  do 
not  do  as  the  Quaker  did,  who  said  to  his 
assistant — "  John,  if  you  have  sanded  the 
sugar  and  wetted  the  currants,  you  can 
now  come  in  to  prayers." 

Mr.  Walker. — It  was  not  a  Quaker 
who  said  that. 

Mr.  DOUGLAS.— Well,  it  was  some- 
body like  the  honorable  member,  then. 

The  CHAIRMAN.— Order. 

Mr.  DOUGLAS.— The  honorable  mem- 
ber presents  a  large  petition,  praying  for 
the  insertion  of  this  amendment,  and 
thinks  he  has  done  a  great  deal  of  good  to 
the  community  by  so  doing.  Now,  does 
that  do  any  good  at  all?  Do  we  pay 
any  attention  to  it  1  Dr.  Quick  says  we 
all  have  some  religious  views,  and  even 
Hindoos  and  Mahomedans — although  I 
presume  there  are  very  few  Mahomedans 
here — even  religious  Hindoos  and  religious 
Mahomedans  would  not  apply  the  words 
of  this  amendment  in  the  same  sense  as 
we  apply  them,  nor  are  they  applied  in 
the  same  sense  by  Christians  of  one 
character  and  Christians  of  another.  And 
we  know  that  there  are  at  least  about  120 
different  descriptions  of  Christians,  and,  it 
may  be,  many  more.  The  insertion  of 
these  words  would  be  a  mockery,  and 
that  is  the  reason  I  voted  against  their 
insertion  before.  I  want  to  be  sincere, 
and  I  do  not  want  to  make  the  people 
believe  by  going  into  the  street  and  say- 
ing— "  I  am  a  religious  man,"  that,  there- 
fore, I  am  a  religious  man. 

Mr.  Peacock. — They  would  not  believe 
you  if  you  did. 

[Mr.  Douglas 


Mr.  DOUGLAS. — A  man's  actions  and 
not  his  words  denote  what  he  is,  and  hypo- 
crites in  religious  circles  do  more  harm  to 
religion  than  is  done  by  persons  outside 
religious  circles.  I  oppose  this  amend- 
ment because  I  believe  it  will  minister  to 
hypocrisy  to  put  these  words  in  the  Bill. 
I  sincerely  and  truthfully  believe  in  the 
Almighty  Power,  but  I  do  not  wish  to  in- 
troduce any  reference  to  that  Power  in  the 
preamble  to  this  Bill.  You  do  not  intro- 
duce it  in  your  ordinary  Acts  of  Parlia- 
ment, and,  therefore,  why  should  you  want 
to  introduce  it  now  ?  You  know  what  hap- 
pens in  the  House  of  Commons  in  Eng- 
land, as  I  have  told  you,  and  surely  you  do 
not  want  the  same  farce  to  be  enacted  here. 
I  agree  with  our  leader  that  we  had  better 
leave  these  things  alone.  I  hope  with  him 
that  a  division  will  not  be  taken  on  this 
subject.  Let  every  member  of  the  Con- 
vention give  his  voice  on  the  question  ; 
but  let  it  end  there.  I  do  not  think  it  is 
a  matter  in  which,  in  a  community  like 
ours,  a  body  like  this  Convention,  which 
has  been  brought  here  for  a  particular 
purpose,  should  interfere.  We  should  be 
travelling  out  of  the  range  of  the  purpose 
for  which  we  were  sent  here  by  inserting 
such  words  in  the  preamble  to  this  Bill. 
If  the  question  goes  to  a  division,  I  shall 
vote  against  the  amendment. 

Sir  JOHN  DOWNER  (South  Australia). 
— I  desire  to  say  just  a  few  words,  because 
I  think  there  is  a  more  serious  question 
involved  than  the  mere  insertion  of  the 
words  of  this  amendment.  I  am  sure 
that  we  all  listened  with  great  pleasure  to 
the  speech  of  Mr.  Higgins  on  the  subject. 
He  reminded  us  of  the  decision  in 
America  that  the  Christian  religion  is  a 
portion  of  the  American  Constitution,  and 
of  the  enactments  that  were  passed  in 
consequence.  I  do  not  know  whether  it 
has  occurred  to  honorable  members  that 
the  Christian  religion  is  a  portion  of 
the  English  Constitution  without  any 
decision  on  the  subject  at  all.  It  is  part 
of  the  law  of  England  which  I  should 
think  wre  undoubtedly  brought   with  us 
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when  we  settled  in  these  colonies.  There- 
fore, I  think  we  begin  at  the  stage  at 
which  the  Americans  were  doubtful,  with- 
out the  insertion  of  the  words  at  all, 
and  1  would  suggest  to  Mr.  Higgins  to 
seriously  consider  whether  it  will  not  be 
necessary  to  insert  words  distinctly  limit- 
ing the  Commonwealth's  powers. 

Mr.  Higgins. — There  are  words  printed 
in  an  amendment  to  that  effect. 

Sir  JOHN  DOWNER.— I*  feel  more 
strongly  than  ever  that  that  ought  to  be 
done,  because  I  can  very  well  understand 
the  way  in  which  the  very  persons  who 
are  presenting  petitions  and  asking  for 
this  recognition  would  resent  the  conse- 
quences if  they  found  that  the  religious 
control  was  taken  away  from  the  state  and 
put  into  the  Commonwealth.  For  my 
own  part,  I  think  it  is  of  little  moment 
whether  the  words  are  inserted  or  not. 
The  piety  in  us  must  be  in  our  hearts 
rather  than  on  our  lips.  Whether  the 
words  are  inserted  or  not,  I  think  they  will 
have  no  meaning,  and  will  have  no  effect 
in  extending  the  power  of  the  Common- 
wealth; because  the  Commonwealth  will  be 
from  its  first  stage  a  Christian  Common- 
wealth, and,  unless  its  powers  are  expressly 
limited,  may  legislate  on  religious  questions 
in  a  way  that  we  now  little  dream  of. 

Mr.  REID  (New  South  Wales).— I  de- 
sire simply  to  say  that  I  strongly  support 
the  position  of  Mr.  Glynn. 

The  amendment  was  agreed  to. 

The  preamble,  as  amended,  was  agreed 
to. 

The  title  of  the  Bill  was  agreed  to. 

The  CHAIRMAN.— The  question  now 
is  that  I  report  the  Bill,  with  amend- 
ments. 

Mr.  BARTON  (New  South  Wales).— 
Before  the  Bill  is  reported,  with  amend- 
ments, 1  would  like  to  mention  one  mat- 
ter, and  to  obtain  an  expression  of  the 
opinion  of  the  committee  upon  it.  There 
is  a  little  difficulty  which  has  arisen 
because  of  the  order  to  print  the  Bill 
showing  the  amendments.     That  involves 


very  careful  and  undivided  attention  on 
(he  part  of  the  Clerk  of  the  Convention 
(Mr.  Blackmore),  and  the  difficulty  that 
arises  is  this  :  Unless  he  has  some  time 
during  which  the  Convention  is  not 
sitting  to  facilitate  the  printing  of  the 
Bill,  as  ordered  to  be  printed  yesterday, 
with  the  amendments  in  the  form  in 
which  honorable  members  would  like 
to  see  them  before  the  Convention  enter- 
tains the  question  of  the  reconsidera- 
tion of  clauses,  the  Bill  in  that  form  will 
not  be  ready  till  Friday  morning.  Honor- 
able members  can  easily  understand  that 
with  night  sittings,  and  sittings  up  to  five 
o'clock  in  the  afternoon,  the  time  of  the 
officers  of  the  Convention  has  been  closely 
occupied.  They  have  to  do  more  work 
than  perhaps  many  of  us  know  of  after  the 
hours  of  the  sittings  of  the  Convention. 
A  print  of  the  Bill  can  be  obtained  by 
half-past  ten  o'clock  to-morrow  mornim* 
if  the  Convention  does  not  sit  this  after- 
noon, and  honorable  members  will  then 
have  the  Bill  in  a  form  showing  the  amend- 
ments that  have  been  made  both  by  the 
Convention  and  in  drafting*  They  would 
thus,  of  course,  be  able  to  deal  with  the 
question  of  the  reconsideration  of  clauses 
much  more  conveniently,  as  they  would 
have  the  Bill  as  it  left  the  Convention  in 
Sydney,  and  the  Bill  as  it  stands  now,  on 
the  right  and  left  hand  pages  respectively. 
Mr.  Blackmore  says  that  if  the  Convention 
does  not  sit  this  afternoon  he  will  be  able, 
by  keeping  the  printers  at  work  all  night, 
to  have  the  Bill  in  that  shape  by  half- 
past  ten  o'clock  to-morrow  morning.  I 
would  put  it  to  the  committee  whether 
that  would  not  be  the  more  desirable 
course  to  take.  I  am  very  sorry  to 
have  to  make  this  suggestion,  especially 
because  of  my  honorable  friend  (Sir 
John  Forrest);  but  I  put  it  to  the 
Convention  whether  it  would  not  be  more 
desirable  to  have  the  Bill  to-morrow 
morning  at  half-past  ten,  by  not  sitting 
further  to-day,  than  not  to  be  able  to  have 
it  till  Friday.  If  we  sit  this  afternoon 
Mr.    Blackmore    cannot    attend    to    the 
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preparation  of  the  Bill  in  the  way  I  have 
mentioned.  I  would  ask  the  committee 
to  indicate  whether  it  is  desired  we  should 
adjourn  now,  or  whether  they  wish  to  go 
on  to-day  and  to-morrow  reconsidering 
clauses  without  their  being  in  proper  form 
in  our  hands. 

Sir  John  Forrest. — Have  we  not  the 
print  of  the  Bill  as  far  as  it  was  agreed  to 
in  Sydney? 

Mr.  BARTON.— We  have  had  that  all 
the  time  before  us ;  but  since  the  Bill  was 
dealt  with  in  Sydney  a  number  of  clauses 
have  been  amended.  While  we  have  been 
sitting  here,  a  large  number  of  amend- 
ments have  been  made.  Some  clauses  have 
gone  out  entirely ;  others  have  been  altered 
very  much  in  their  scope  ;  and  in  dealing 
with  the  question  as  to  whether  a  clause 
as  it  now  stands  in  the  Bill  should  be  re- 
considered, it  obviously  would  be  more 
convenient  to  see  before  us  the  clause  as 
it  actually  now  stands,  otherwise  some 
confusion  may  arise. 

Sir  John  Forrest. — Could  we  not  deal 
with  the  dead-lock  clause?  The  dead- 
lock clause  has  not  been  altered. 

Mr.  BARTON. — I  am  reminded,  as  an 
illustration  of  what  I  mean,  that  there 
was  an  amendmeut  to  be  proposed  by  Sir 
John  Forrest  in  clause  48,  that  after  the 
words  "this  section  shall  not  apply" 
there  should  be  added  the  words  "  to  the 
office  of  any  Minister  of  the  Crown  in  any 
state."  I  understand  that  the  position 
now  is  that  since  we  sat  in  Sydney  that 
matter  has  been  decided  in  such  a  way 
that  the  amendment  is  unnecessary  and 
could  not  be  put.  As  a  matter  of  fact,  I 
believe  it  has  been  put  in  as  a  drafting 
amendment.  I  regret  exceedingly  that 
there  should  be  any  occasion  whatever 
for  our  delaying  our  work  even  for  two 
or  three  hours ;  but  when  the  question 
is  one  of  choosing  between  a  course 
which  will  facilitate  the  proceedings  and  a 
course  which  will  rather  tend  to  confuse  hon- 
orable members,  I  must  say  that  my  own 
opinion,  at  any  rate,  is  in  favour  of  not 
sitting  this  afternoon,  in  order  that  we 
[Mr.  Barton. 


may  have  the  print  of  the  Bill  as  quickly 
as  possible. 

Mr.  HOLDER  (South  Australia).— I 
hesitate  to  express  any  lack  of  concurrence 
with  the  views  of  our  leader;  but  as  it 
appears  that  the  chief,  and  indeed  the 
only,  reason  why  we  are  unable  to  go 
on  is  that  the  services  of  the  Clerk  are 
required  elsewhere,  I  would  ask  wTould  it 
not  be  possible  for  Mr.  Blackmore  to  render 
those  services  elsewhere,  and  for  the 
Assistant  Clerk  to  perform  the  work  at  the 
table,  so  that  we  may  be  able  to  proceed 
with  the  discussion  of  some  matters  which 
might  be  dealt  with  this  afternoon? 

Mr.  BARTON  (New  South  Wales).— 
I  have  ascertained  that  Mr.  Blackmore 
cannot  get  this  Bill  in  print  by  to-morrow 
morning  unless  he  has  the  assistance  of  the 
Assistant  Clerk.  It  requires  the  undivided 
attention  of  both  to  achieve  that  result. 
In  answer  to  the  question  of  Sir 
John  Forrest  just  now,  as  to  whether 
we  could  not  go  on  with  the  dead-lock 
clause,  I  may  say  that  I  myself  would  be 
delighted  to  be  able  to  do  so;  but  the 
difficulty  presents  itself  that  you  cannot 
go  on  with  the  proceedings  of  the  Conven- 
tion without  the  officers  at  the  table,  and 
if  we  are  to  have  a  print  of  the  Bill  to- 
morrow morning,  it  is  necessary  that  both 
clerks  should  be  engaged  on  the  Bill. 

Sir  JOHN  FORREST  (Western  Aus- 
tralia).— It  seems  to  me  that  the  Conven- 
tion is  at  the  mercy  of  the  officers.  Sup- 
posing they  were  both  ill  for  two  or  three 
days,  should  we  have  to  adjourn  1  I  really 
think  some  plan  should  be  adopted  so  that 
the  delegates — many  of  them  from  distant 
colonies — should  be  able  to  get  on  with 
their  work.  Surely  it  is  possible  to  make 
an  arrangement  by  which  certain  clauses 
might  be  discussed  this  afternoon. 

Mr.  Barton. — I  only  wish  we  could. 

Sir  JOHN  FORREST.— The  delay  does 
not  matter  to  some  honorable  members 
perhaps,  but  it  matters  a  great  deal  to  us 
from  Western  Australia.  I  really  think 
there  ought  to  be  some  means  by  which 
we  could  discuss  the  dead-lock  clause,  for 
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example,  to-day.  I  do  not  suppose  we 
could  come  to  a  decision  on  it  to-day — it 
is  not  likely  we  could  do  so — but,  at  any 
rate,  we  might  discuss  the  question.  1 
appeal  to  the  honorable  the  leader  to  try 
and  devise  some  plan  by  which  this  pro- 
posed adjournment  may  be  avoided. 

Mr.  LYNE  (New  South  Wales).— I  have 
felt — and  I  dare  say  other  members  of  the 
Convention  have  felt — that,  not  having 
kept  an  accurate  record  of  the  amend- 
ments as  we  have  gone  along,  I  scarcely 
know  how  the  various  clauses  have  been 
amended,  and  I  think  it  would  shorten 
very  much  the  debate  on  some  of  those 
clauses  if  we  could  get  a  print  of  the  Bill 
showing  accurately  what  we  have  done.  I 
spoke  to  the  honorable  the  leader  of  the 
Convention  about  that  matter  the  other 
day,  and  if  we  cannot  get  such  a  print 
until  Friday  morning,  providing  we  sit 
this  afternoon,  I  would  certainly  recom- 
mend that  we  adjourn  over  this  afternoon, 
so  as  to  get  the  print  to-morrow  morning. 
I  think  we  will  save  time  by  doing  that. 
There  are  many  things  in  the  Bill,  per. 
haps,  as  it  now  stands,  which  may  obviate 
the  necessity  for  considering  some  of  the 
matters  that  have  been  deferred.  Under 
these  circumstances,  I  think  we  ought  to 
adjourn  over  this  afternoon. 

Mr.  KINGSTON  (South  Australia).— 
Sir  Richard  Baker,  I  have  such  know- 
ledge of  your  capacity  as  Chairman,  that 
I  am  prompted  to  ask  if  you  think  the 
temporary  absence  of  the  clerks  from  the 
table  would  prevent  the  satisfactory 
transaction  of  the  business  of  the  com- 
mittee ? 

The  CHAIRMAN.— In  answer  to  the 
question  of  the  right  honorable  member 
(Mr.  Kingston),  I  would  say  that  if  the 
Government  of  Victoria  has  some  gentle- 
man to  place  at  the  disposal  of  the  Con- 
vention who  can  write  a  fair  hand,  I 
think  we  can  go  on  without  the  clerks  for 
to-day. 

Mr.  ISAACS  (Victoria). — I  can  only  say, 
on  behalf  of  the  Government  of  Victoria, 


Mr.  Chairman,  that  we  shall  only  be  too 
happy  to  help  you  in  any  way  if  it  is  con- 
sidered desirable  for  the  Convention  to  sit 
this  afternoon. 

The  CHAIRMAN.— I  would  now  sug- 
gest that,  inasmuch  as  this  is  an  arrange- 
ment which  throws  a  good  deal  of  burden 
upon  me,  some  matters  of  minor  import- 
ance might  be  considered  this  afternoon 
before  I  finally  report  the  Bill.  There  are 
four  such  minor  matters.  First  of  all, 
there  is  the  name  of  the  Commonwealth, 
in  connexion  with  which  an  amendment 
has  been  submitted  by  Mr.  Symon. 
Secondly,  there  is  the  question  of  citizen- 
ship, in  regard  to  which  notice  of  several 
amendments  has  been  given.  Thirdly, 
there  is  the  question  of  the  power  of  the 
Commonwealth  to  legislate  concerning 
religious  questions;  and,  fourthly,  there  is 
the  amendment  proposed  by  the  Right 
Hon.  Sir  George  Turner  in  reference  to 
the  federal  capital.  If  we  could  dispose  of 
those  four  matters,  at  any  rate,  this  after- 
noon, we  should  have  made  some  advance. 
I  will  now  put  it  that  the  following  clauses 
be  reconsidered 

Mr.  SYMON  (South  Australia).— Mr. 
Chairman,  will  you  allow  me  to  suggest 
that  it  would  be  rather  inadvisable  to  put 
the  whole  of  the  clauses  that  are  suggested 
for  reconsideration  together.  The  four 
subjects  you  have  mentioned  may  involve 
a  very  great  deal  of  debate.  At  least, 
some  of  them  may  ;  and  if  we  are  to  have 
this  clean  reprint  to-morrow  or  on  Friday 
morning 

The  CHAIRMAN.— We  shall  have  it 
to-morrow. 

Mr.  SYMON. 
the  middle  of 
the  matters  recommitted,  and  have  to  con- 
tinue that  debate,  or  be  reduced  to  a  state 
of  confusion.  I  venture  to  suggest  that 
one  clause  be  taken  at  a  time,  and  then,  if 
we  find  that  there  is  more  than  sufficient 
time  to  get  through  one  point  before  we 
get  the  clean  print  of  the  Bill,  we  can  take 
the  next. 


-We  shall  either   be  in 
a   debate    upon    one    of 
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The  CHAIRMAN.—  We  cannot  do  that 
according  to  our  standing  orders.  The 
amendment  that  can  be  proposed  is  on  the 
question  that  I  report  the  Bill  to  the  full 
Convention,  with  amendments. 

Mr.  BARTON  (New  South  Wales).— 
The  question  can  be  put  separately  as  to 
each  clause  on  the  question  that  the 
clauses  be  recommitted.  Upon  the  motion 
that  you,  sir,  report  the  Bill  to  the  House, 
I  will,  if  it  meet  with  the  view  of  the  com- 
mittee, move  as  an  amendment  that  the 
clauses  you  have  specified  be  recommitted. 
Mr.  SYMON  (South  Australia).— A 
great  body  of  drafting  amendments  have 
been  introduced  into  the  Bill  by  the 
Drafting  Committee.  They  are  not  all 
formal.  We  have  come  to  the  stage  when 
we  have  to  consider  them. 

The  CHAIRMAN.— No,  they  are  in  the 
Bill. 

Mr.  SYMON. — But  we  are  now  going 
to  reconsider  the  Bill. 

The  CHAIRMAN.—  No ;  only  two  or 
three  clauses  in  it  at  present. 

Mr.  SYMON.— I  submit  that  each  hon- 
orable member  who  wishes  a  clause  to  be 
reconsidered  should  be  able  to  move  that 
that  clause  be  reconsidered,  on  the 
lines,  you,  sir,  have  suggested.  For  in- 
stance, I  have  a  matter  for  reconsideration 
in  clause  3.  I  think  I  should  be  able 
to  move  that  that  clause  be  reconsidered, 
and  when  my  amendment  is  disposed  of 
then  some  other  honorable  member  can 
move  a  similar  motion  with  regard  to  the 
next  clause  for  reconsideration.  But  I 
point  out  that  if  we  move  the  reconsidera- 
tion of  a  whole  body  of  clauses  at  once, 
we  shall  get  into  a  perfect  muddle,  be- 
cause it  is  stated  that  we  shall  have  a 
reprint  of  the  Bill  to-morrow  morning, 
and  we  do  not  know  at  what  stage  of  the 
discussion  we  shall  be  at  that  time.  The 
whole  thing  will,  therefore,  get  into  a 
confused  state.  We  have  a  multitude  of 
amendments  to  reconsider,  and  unless  we 
have  some  sort  of  regularity  it  will  be  a 
strain  upon  honorable  members  to  keep 
their  attention  on  the  work  we  are  engaged 


upon.  Therefore  I  suggest  that  you  should 
call  upon  some  honorable  member  to  move 
that  a  particular  clause  be  reconsidered. 

The  CHAIRMAN.— There  is  no  diffi- 
culty whatever.  I  think  the  honorable 
member  does  not  exactly  understand  the 
position.  It  is  this  :  On  the  motion  that 
I  report  the  Bill  with  amendments  an 
amendment  can  be  moved  to  reconsider 
certain  clauses.  Then,  when  that  is  done, 
I  shall  report  the  Bill  to  the  Convention. 
Then  this  committee  will  have  finished 
and  done  with  the  Bill  altogether,  and  it 
will  be  for  the  Convention — the  whole 
House — to  say  whether  or  not  they  will 
recommit  the  Bill  or  any  portion  of  it. 
There  is  no  difficulty  about  the  procedure, 
nor  will  any  confusion  arise. 

Mr.  ISAACS  (Victoria).— May  I  ask  if 
what  you  hav^  stated,  sir,  goes  as  far  as 
this  :  That  we  can  ask  for  any  clauses 
already  dealt  with  to  be  reconsidered? 

The  CHAIRMAN.— Yes. 

Mr.  ISAACS.— Then  we  could  ask  to 
take  a  clause  for  the  purpose  of  reversing 
any  decision  already  given  1 

The  CHAIRMAN.— Yes. 

Mr.  ISAACS.— That  is  news  to  me.  I 
did  not  know  that  that  was  so  under  the 
rules  of  the  South  Australian  Parlia- 
ment. 

Mr.  Dobson. — Are  you  not  going  to 
reverse  the  decision  as  to  bonuses  1 

Mr.  ISAACS. — We  are  going  to  try, 
but  I  did  not  know  that  we  could  do  it  at 
this  stage.  I  thought  the  only  means  of 
doing  what  we  desire  was  when  the  Bill 
was  reported  to  the  Convention,  when 
I  thought  that  we  should  have  to  ask 
the  Convention  to  recommit  the  clause 
in  question.  I  am  therefore  a  little  bit 
taken  by  surprise  as  to  the  procedure. 
I  quite  agree  with  my  honorable  friend 
(Mr.  Symon)  that  it  is  impossible  to  know 
exactly  where  we  are  until  we  have  not 
only  a  clean  print  of  the  Bill  in  our  hands, 
but  have  also  had  some  little  opportunity 
of  reading  it.  I  have  gone  as  carefully 
as  1  can  through  the  amendments  circu- 
lated by  the  Drafting  Committee,  and  I 
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have  had  them  incorporated  in  my  own 
copy  of  the  Bill. 

Mr.  Svmon. — You  have  been  more  in- 
dustrious than  most  of  us  have  been. 

Mr.  ISAACS. — But  I  am  still  somewhat 
unable  to  consider  these  amendments 
without  reference  to  the  whole  Bill.  I 
think  we  should  be  able  to  reconsider  the 
clauses  with  reference  to  the  Bill  as  a 
whole,  and  we  shall  have  to  get  a  clean 
print  oi  the  Bill,  and  have  some  little 
time  to  read  it,  before  we  can  do  that  with 
confidence.  I  have  no  doubt  that  you, 
sir,  will  be  able  to  pursue  the  same  course 
in  the  future  as  you  have  pursued  in  the 
past,  and  not  restrict  us  too  much  to  bare 
technicalities,  but  that  you  will  allow  us 
to  thrash  out  the  questions  that  come 
before  us  in  the  way  in  which  they 
should  be  thrashed  out.  I  hope  that 
nothing  will  be  hurried.  I  feel  that 
we  are  in  this  position :  That  we 
ought  not,  especially  in  view  of  the 
enormous  distance  that  seems  to  separate 
some  of  us  on  some  vital  questions,  to  do 
anything  to  close  up  the  whole  matter,  and 
send  the  Bill  to  the  people  with  the  abso- 
lute certainty  of  its  being  rejected — in 
some  quarters,  at  all  events. 

Sir  William  Zeal. — Rubbish  ! 

Mr.  Fraser. — That  statement  is  not  a 
very  wise  one  to  make. 

Mr.  ISAACS.— Well,  I  am  going  to  be 
very  frank  indeed  with  this  committee. 

Sir  William  Zeal. — You  wish  to  make 
political  capital  out  of  it. 

The  CHAIRMAN.  —  This  debate  is 
irregular.  I  have  said  that  I  will  act 
without  the  clerks  if  certain  small  matters 
are  gone  on  with,  but  if  larger  matters  are 
to  be  gone  into,  I  shall  have  to  withdraw 
that  offer. 

Mr.  ISAACS. — Perhaps  I  have  been 
drawn  into  a  discussion  that  is,  to  a  certain 
extent,  irrelevant.  However,  I  wish  to 
say  that  I  ean  only  treat  in  the  way  it 
deserves  to  be  treated,  and  the  way  the 
rest  of  the  community  will  treat  it,  such 
a  remark  as  has  just  been  made. 
[110] 
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Zeal. — The   public    can 


Sir  William 
judge  you. 

Mr.  ISAACS. — I  know  that  no  weight 
is  attached  to  such  remarks. 

Sir  William  Zeal. — Not  to  remarks  of 
yours. 

Mr.  ISAACS. — But  the  time  has  come 
when  we  should  not  lay  ourselves  open  to 
the  charge  by  our  fellow  delegates  of  not 
expressing  our  mind  fully  and  clearly,  and 
we  should  devote  ourselves  to  making  the 
Bill  such  a  measure  as  will  commend 
itself  to  the  sense  of  the  people  for  their 
acceptance.  We  ought  not  to  do  anything 
which  will  be  hurried,  and  which  will 
make  the  Bill  impracticable.  Therefore, 
I  hope  that  something  will  be  done  to  give 
us  a  further  opportunity  of  reviewing  what 
has  been  done ;  and,  as  I  said  before,  the 
Government  of  Victoria  will  be  most 
happy  to  assist  the  Chairman  in  providing 
any  necessary  clerical  assistance. 

Mr.  REID  (New  South  Wales).— I 
think  that  if  we  adopt  the  suggestion 
which  you  have  made,  Mr. Chairman,  it  will 
be  a  very  wise  expenditure  of  the  rest  of 
the  day  ;  but  I  suppose  it  is  understood 
that  our  adoption  of  that  solution  will  not 
in  any  way  prejudice  our  rights  in  regard 
to  moving  any  subsequent  amendments  in 
the  same  clauses  of  the  Bill  ? 

The  CHAIRMAN.  —  After  the  Bill  is 
reported,  any  clause  can  be  recommitted. 

Mr.  REID.— To  put  the  matter 
pointedly — because  my  case  will  be  that 
of  others — on  clause  3  I  intend  to  propose 
an  amendment.  The  fact  that  we  only 
discuss  the  one  matter  referred  to  in  clause 
3  now  will  not  prejudice  my  right  of 
moving  a  further  amendment  on  the  clause 
hereafter  ? 

The  CHAIRMAN.— Not  in  the  slightest 
degree. 

Mr.  REID.— Then  I  think  that  every 
one's  rights  are  fully  preserved. 

The  CHAIRMAN.— The  right  honor- 
able gentleman  will  see  that  the  Conven- 
tion, as  a  whole,  committed  this  Bill  to  the 
committee  of  the  whole  House  for  con- 
sideration, and  the  full  Convention  is  not 
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supposed  to  know  what  goes  on  in 
committee.  The  committee  will  report 
what  they  have  done  to  the  Convention, 
and  it  is  for  the  Convention  to  recommit 
any  clause  they  like. 

Mr.  HOLDER  (South  Australia).— I 
quite  agree  with  my  honorable  and 
learned  friend  (Mr.  Symon)  that  it  will 
be  a  mistake  to  recommit  four  sub- 
jects at  once,  with  a  view  of  employing 
the  time  of  this  Convention.  These  four 
subjects  might  occupy  four  days.  There- 
fore, it  will  be  far  better,  if  we  can  do  so, 
to  reconsider  simply  one  subject  at  a  time. 

Mr.  Barton. —  If  the  discussion  upon 
these  subjects  lasts  over  to-morrow,  it  will 
be  all  the  better  for  honorable  members 
who  wish  to  read  the  Bill  through. 

Mr.  HOLDER.— Would  it  not  be  better 
to  reconsider  one  of  these  matters  at  a 
time,  and  then  the  Chairman  could  again 
put  the  question  that  the  Bill  be  reported, 
and  another  clause  could  be  recommitted 
as  an  amendment  upon  that  %  Then  the 
Chairman  could  again  put  the  question 
that  the  Bill  be  reported,  and  a  third 
clause  could  be  recommitted.  Is  not  that 
possible  1 

The  CHAIRMAN.— I  am  afraid  that 
the  procedure  suggested  by  Mr.  Holder  is 
not  possible  unless  we  suspend  the  stand- 
ing orders.  I  shall,  if  it  be  the  wish  of 
the  Convention,  put  the  question  that 
clause  3  be  recommitted  forthwith,  and  if 
that  be  carried  I  will  put  the  other  clauses 
which  have  been  mentioned.  If  we  have 
not  finished  the  discussion  to-morrow,  it  is 
entirely  in  the  hands  of  the  committee  as 
to  what  course  they  will  adopt. 

Mr.  LYNE  (New  South  Wales).— If  the 
course  suggested  by  the  Chairman  is 
adopted,  perhaps  the  leader  will  say 
whether  wTe  shall  be  able  to  get  a  copy 
of  the  clean  print  of  the  Bill  to-morrow, 
or  if  we  shall  have  to  wait  until  the 
following  morning  1  My  objection  to  this 
course  of  procedure  was  because  it  was 
stated  that  if  we  went  on  to-day  we  should 
not  get  a  clean  print  of  the  Bill  until 
Friday. 


Mr.  Barton. — That  was  what  I  was 
informed  at  first. 

Mr.  LYNE. — I  am  anxious  to  get  on  as 
rapidly  as  possible ;  but  I  do  not  desire  to 
delay  the  obtaining  of  a  clean  print  of  the 
Bill. 

The  CHAIRMAN.— I  understand  that 
the  clean  print  will  be  here  at  half -past 
ten  o'clock  to-morrow  morning.  I  only 
made  the  suggestion  which  I  have  made 
in  order  to  let  the  committee-  deoide  some 
minor  matters  upon  which  the  time  to-day 
might  be  profitably  expended. 

Mr.  BARTON  (New  South  Wales).— I 
will  ask  honorable  members  to  allow  the 
question  to  be  put  now,  so  that  we  can 
get  on  to  the  first  recommitted  clause.  It 
is  obvious,  I  think,  from  what  has  been 
stated,  that  the  rights  of  honorable  mem- 
bers to  move  further  amendments  in  the 
clauses  which  will  be  recommitted  will 
not  be  forfeited. 

Clause  3  was  recommitted  for  the  pur- 
pose of  considering  the  question  of  the 
name  of  the  Commonwealth  ;  clause  52  was 
recommitted  for  the  purpose  of  considering 
the  question  of  Commonwealth  citizenship  ; 
new  clauses  to  replace  clauses  109  and 
110,  omitted,  were  ordered  to  be  con- 
sidered; and  clauses  118  and  120a  were 
also  recommitted. 

The  CHAIRMAN.— The  clause  now  be- 
fore the  committee  is  clause  3,  which  has 
been  recommitted  for  the  further  con- 
sideration of  the  name. 

Clause  3. — It  shall  be  lawful  for  the  Queen, 
by  and  with  the  advice  of  Her  Majesty's  Most 
Honorable  Privy  Council,  to  declare  by  proclama- 
tion that,  on  and  after  a  day  therein  appointed, 
not  being  later  than  one  year  after  the  passing 
of  this  Act,  the  people  of  [here  name  the  colonies 
which  have  adopted  the  Constitution]  (hereinafter 
severally  included  in  the  expression  "  the  said 
colonies")  shall  be  united  in  a  Federal  Constitu- 
tion under  the  name  of  "  The  Commonwealth 
of  Australia  "  ;  and  on  and  after  that  day  the 
Commonwealth  shall  be  established  under  that 
name. 

Mr.  SYMON  (South  Australia).— I  beg 
to  move — 

That  the  words  "The  Commonwealth  of" 
(line  10)  be  struck  out. 
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That  will  leave  the  clause  to  provide 
simply  that  the  colonies  shall  be  united 
in  a  Federal  Constitution,  under  the 
name  of  "  Australia."  Now,  my  honorable 
friend  (Dr.  Cockburn),  earlier  in  the  pre- 
sent session,  moved  in  this  direction  in 
connexion  with  a  later  clause,  but  it  was 
pointed  out  at  that  time  that  that  clause 
did  not  deal  specifically  with  the  name, 
that  the  clause  now  under  reconsidera- 
tion dealt  with  that  subject,  and 
that  the  amendment  he  then  proposed 
could  be  more  properly  dealt  with 
under  this  clause.  Now,  honorable  mem- 
bers  will  recollect  that  in  Adelaide  I 
moved  in  the  same  direction.  On 
that  oeeasion  there  was  a  very  short 
debate,  and  not  wishing  to  press  the 
matter  exhaustively  then,  but  rather  to 
leave  it  until  after  the  Bill  had  been  be- 
fore the  public  and  the  Legislature,  pur- 
suant to  the  Enabling  Act,  I  did  not  on 
that  occasion  press  the  matter  to  a  divi- 
sion ;  but  I  wish  to  tell  honorable  mem- 
bers that  I  intend  to  press  the  ques- 
tion to  a  division  on  this  occasion.  I  only 
desire  to  utter  one  or  two  sentences,  be- 
cause it  seems  to  me  the  matter  is  so 
plain  that  any  one  who  will  consider  it 
for  a  moment  will  agree  with  my  view, 
and  that  it  will  be  unnecessary  for  me 
to  occupy  a  long  time  in  commend- 
ing it,  as  I  do,  to  the  acceptance  of 
honorable  members.  I  wish  to  clear 
away  the  misconception  in  the  first 
place  that  I  have  any  objection  whatever 
to  the  word  "  Commonwealth,"  or  to  the 
use  of  the  word  "  Commonwealth,"  in  this 
Bill.  I  have  no  objection  to  that  where 
it  is  con  lined  to  the  expression  of  the 
political  Union.  In  the  preamble  honor- 
able members  will  find  that  wThat  we 
desire  to  do  is  to  unite  in  one  indissoluble 
Federal  Commonwealth — that  is  the  poli- 
tical Union — "under  the  Crown  of  the 
United  Kingdom  of  Great  Britain  and 
Ireland,  and  under  the  Constitution  hereby 
established."  Honorable  members  will 
therefore  see  that  the  application  of  the 
word  Commonwealth  is    to  the    political 


Union  which  is  sought  to  be  established. 
It  is  not  intended  there  to  have  any 
relation  whatever  to  the  name  of  the 
country  or  nation  which  we  are  going  to 
create  under  that  Union.  The  second  part 
of  the  preamble  goes  on  to  say  that  it  is 
expedient  to  make  provision  for  the  admis- 
sion of  other  colonies  into  the  Common- 
wealth. That  is,  for  admission  into  this 
political  Union,  which  is  not  a  republic, 
which  is  not  to  be  called  a  dominion, 
kingdom,  or  empire,  but  is  to  be  a  Union 
by  the  name  of  "  Commonwealth,"  and  I 
do  not  propose  to  interfere  with  that  in  the 
slightest  degree.  The  first  clause  says — 
"  This  Act  may  be  cited  as  the  Common- 
wealth of  Australia  Constitution  Act."  I 
assent  to  all  that.  Then  comes  clause  3, 
which  says  it  shall  be  lawful  for  the 
Queen,  by  and  with  the  advice  of  Her 
Majesty's  Most  Honorable  Privy  Council, 
to  declare  by  proclamation  that,  on  and 
after  a  day  therein  appointed,  not  being 
later  than  one  year  after  the  passing  of 
this  Act,  the  people  of  the  colonies 
enumerated  shall  be  united  in  a  Federal 
Constitution  under  the  name  of — I  say  it 
ought  to  be  "  of  Australia."  Why  do  we 
want  to  put  in  "  the  Commonwealth  of 
Australia  "?  We  are  there  by  our  Consti- 
tution giving  the  name  to  our  country, 
and  to  the  united  people  who  are  to 
be  established  as  a  nation  under  the  Con- 
stitution. By  what  name,  I  would  like 
to  ask  honorable  members,  will  they  call 
this  Federal  Union?  It  will  be  called  by 
the  name  Australia,  whether  we  like  it  or 
not. 

Sir  Edward  Braddon. — The  Dominion 
of  Canada  is  called  Canada,  and  why 
object  to  this  ? 

Mr.  SYMON.  —  I  cannot  understand 
why  honorable  members  should  be  afraid 
to  put  in  the  Constitution  the  name  by 
which  the  country  will  be  known.  Sir 
Edward  Braddon  very  properly  reminds 
me  that,  in  the  case  of  the  Dominion  of 
Canada,  Dominion  is  no  part  of  the  name, 
and  it  is  known  as  Canada.  Then,  why 
not  say  it  in  the  Constitution  ? 
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Sir  Edward  Braddon. — There  is  no 
occasion  to  put  it  iti  the  Constitution. 

Mr.  SYMON.—  Why  not  call  it  by  the 
name  by  which  it  is  to  be  known?  We 
are  embedding  in  this  Constitution  a  name 
for  this  country  which  is  not  intended  to 
be  used.  The  name  we  intend  to  use  is 
Australia,  and  that  is  the  name  we  are 
entitled  to  use.  If  we  are  as  patriotic 
as  I  believe  we  all  are,  we  ought  to 
provide  that  the  country  shall  be  called 
Australia.  We  do  not  want  a  double- 
barrelled  name,  and  such  a  mouthful  as 
the  Commonwealth  of  Australia,  or  the 
Dominion  of  Australia.  The  political 
Union  is  the  Commonwealth,  the  name  of 
our  country  is  Australia.  That  is  the 
name  we  should  emblazon  on  the  very  fore- 
front of  this  Constitution,  and  no  other. 
What  possible  objection  can  there  be  to 
it/?  We  know  quite  well  that  in  the 
United  States  of  America  they  did  not,  in 
their  Constitution,  call  themselves  the  re- 
public of  the  United  States. 

Mr.  Isaacs. — If  Queensland  does  not 
come  into  the  Federation,  will  she  not  be  a 
part  of  Australia  ? 

Mr.  SYMON. — If  she  does  not  come  in 
she  will  not  be  part  of  the  political  Union 
of  Australia.  We  can  recall  the  fact  that 
some  years  ago  it  was  sought  by  the 
oldest  colony  of  the  group  to  appropriate 
to  itself  the  name  of  Australia. 

Mr.  Isaacs. — As  a  geographical  expres- 
sion. 

Mr.  SYMON. — It  might  be  a  geogra- 
phical expression,  but,  so  far  as  we  are 
concerned,  we  hope  and  believe — it  is  our 
aspiration — that  the  whole  of  the  Aus- 
tralian colonies,  from  sea  to  sea,  will  be 
united  under  this  Constitution.  If  any 
one  of  the  states  stands  out  she  must 
continue  to  be  known  by  her  state  name, 
as  distinguished  from  Australia,  which  will 
represent  the  Federal  Union. 

Sir  William  Zeal. — She  will  still  be  in 
Australia. 

Mr.  SYMON.— She  will  be  within  the 
continent,  but  not  within  the  Union. 
[Mr.  Symon. 


Sir  William  Zeal. — You  cannot  legis- 
late her  out  of  existence. 

Mr.  SYMON. — Nobody  is  attempting 
to  do  that. 

Sir  William  Zeal. — You  are. 

Mr.  SYMON. — The  honorable  member 
misapprehends  the  position,  and  I  invite 
him  between  now  and  to-morrow  morning 
to  consider  it  with  more  care.  I  was  not 
dealing  with  the  geographical  position  at 
all.  We  all  admit  that  we  are  dealing 
with  the  political  Union. 

Mr.  Fraser. — But  if  it  is  not  a  Union  of 
Australia  through  Queensland  not  joining, 
how  will  the  case  stand  ? 

Mr.  SYMON.  — We  will  call  ourselves 
Australia,  and  we  wrill  not  interfere  with 
her  calling  herself  Queensland. 

Mr.  Fraser. — Other  parts  of  Australia 
might  not  join. 

Mr.  SYMON. — We  will  not  be  interfer- 
ing with  any  other  part  of  Australia — 
we  hope  that  there  will  be  no  other  part 
out.  But  we  have  to  give  the  name 
w7hich  we  believe  to  be  the  most  appro- 
priate to  our  country,  and  that  name  is 
Australia.  That  is  the  name  we  are 
giving  it  under  the  Bill,  except  that  word 
calling  it  the  Commonwealth.  I  am  not 
objecting  to  "  Commonwealth."  Com- 
monwealth is  the  name  I  prefer  for  the 
political  Union,  because  it  is  not  a  republic. 
I  prefer  it  to  Dominion,  or  anything  else, 
if  we  want  to  describe  a  political  Union. 
When  you  are  calling  your  country  the 
Commonwealth  of  Australia  you  are  using 
an  absolutely  senseless  redundancy  of 
expression,  when  the  word  "  Australia " 
is  all  you  want. 

Mr.  Fraser. — We  have  got  accustomed 
to  it. 

Mr.  SYMON. — Are  we  not  more  accus- 
tomed to  the  word  "  Australia  "1 

Mr.  Fraser. — Not  in  this  way. 

Mr.  SYMON.— Do  not  we  value  the 
name  of  Australia  a  great  deal  more  than 
Commonwealth?     Surely  we  do. 

Mr.  Fraser. — There  is  nothing  in  it. 

Mr.  SYMON. — Mr.  Fraser  says  there 
is  nothing  in  this,  but  Mr.  Douglas  says 
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there  is,  and  I  agree  with  him  that  it  is 
a  mistake  to  put  in  the  word  "Common- 
wealth "  in  this  place.  You  may  use  any 
expression  to  define  the  political  Union  \ 
you  may  call  it  Dominion,  Commonwealth, 
or  anything  else,  but  when  you  come  to 
give  the  name  to  the  nation  which 
you  wish  to  establish  you  do  not  want  a 
double-barrelled  name — you  want  Aus- 
tralia or  United  Australia. 

An  Honorable  Member. — That  would 
be  a  double  barrelled  name. 

Mr.  SYMON.— Not  double-barrelled  in 
that  sense.  It  woVild  get  rid  of  the  point 
that  Mr.  Isaacs  has  referred  to.  At  any  rate, 
1  prefer  the  simple  name,  Australia.  We 
are  all  proud  of  it,  so  let  us  put  it  in  the 
Bill.  It  is  the  name  everybody  will  wish 
to  call  the  Commonwealth  by  when  this 
Federal  Union  is  accomplished.  We  do  not 
speak  of  the  Kingdom  of  England,  and  the 
l'ni ted  States  of  America  was  not  called 
the  Republic  of  the  United  States  of 
America.  Their  Constitution  describes  it 
as  the  United  States  of  America.  It  wTas 
essential  to  put  in  the  words  "of  America," 
because  America  comprises  a  great  many 
other  countries  besides  the  United  States. 

Mr.  Solomon. — Suppose  Western  Aus- 
tralia stood  out,  what  would  happen  ? 

Mr.  SYMON. — The  position  would  be 
that  we  should  be  the  United  States  of 
Australia,  and  Western  Australia  would 
be  as  she  is  now. 

Mr.  Solomon. — That  would  be  a  very 
funny  anomaly. 

Mr.  SYMON. — Where  is  the  anomaly? 
Does  not  my  honorable  friend  see  that  if 
Western  Australia  and  Queensland  stand 
out  they  will  be  outside  of  the  Common- 
wealth of  Australia? 

Mr.  Solomon. — Commonwealth  is  the 
principal  portion  of  the  term. 

Mr.  SYMON.— No,  you  might  call  it 
the  three  united  colonies  of  Australia. 

Mr.  Fraser. — Supposing  Western  Aus- 
tralia and  Queensland  united,  there  would 
be  two  Commonwealths. 

Mr.  SYMON.— Then  they  would  have  to 
find  another  name.     I  do  not  believe  for 


a  moment  that  those  colonies  will  stand 
out.  But  supposing  that  they  do,  and  if 
we  call  ourselves  Australia,  that  will  be  an 
additional  reason  to  them  to  come  into  the 
original  and  more  triumphant  Union.  It 
will  be  an  inducement  to  them  to  join, 
because  otherwise  they  will  not  only  part 
with  their  inheritance  in  a  great  country, 
but  their  inheritance  in  its  name. 

Mr.  Lyne. — Does  the  honorable  mem- 
ber think  it  is  worth  fighting  about  ? 

Mr.  SYMON.— I  do.  My  honorable 
friend,  like  myself,  is  proud  of  Australia 
and  of  the  name,  and  I  want  to  see  the 
name  Australia,  without  any  prefix  or  any- 
thing of  that  kind,  inserted  in  the  Con- 
stitution. I  am  just  as  proud  of  Australia 
as  I  am,  in  other  respects,  of  England. 

An  Honorable  Member.^- Scotland,  you 
mean. 

An  Honorable  Member. — What  about 
Ireland  ? 

Mr.  SYMON.— I  include  Scotland ;  and 
Ireland  comes  in  for  a  share  of  my  affec- 
tion ;  but  I  do  want  the  name  "  Aus- 
tralia." It  is  a  beautiful  name ;  it  is 
more  beautiful  in  itself  than  the  name 
"  Commonwe'alth "  in  this  connexion. 
Whilst  I  am  agreeable  to  have  the  poli- 
tical designation  retained — and  I  have  no 
objection  in  the  wide  world  to  that — I 
want  the  name  of  the  country  to  be  estab- 
lished in  the  Bill,  so  that  the  nation  shall 
be  described  by  the  name  which  we  shall 
call  it. 

Dr.  COCKBURN  (South  Australia).— 
This  is  a  different  question  to  the  one 
which  was  raised  before.  When  Mr.  Symon 
proposed  the  motion  in  Adelaide  he  pro- 
posed to  eliminate  the  "  Commonwealth  " 
altogether,  which  is  a  different  proposal  to 
what  he  is  now  making.  I  think  the 
motion  now  moved  is  the  correct  one,  and 
will  recommend  itself  to  a  large  majority 
of  the  Convention,  just  as  the  proposition 
formerly  made  by  Mr.  Symon  to  strike 
out  "  Commonwealth "  was  rejected  by 
a  large  proportion  of  the  Convention. 
It  is  not  proposed  in  any  way  to 
alter  the   name    by    which  the    political 
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entity  is  to  be  known — it  is  to  be 
still  the  Commonwealth  of  Australia ; 
it  is  simply  the  question  of  the  title  of 
the  country.  It  is  only  right  that  this 
this  should  be  Australia,  a  simple  name, 
so  that  if  any  state  stands  out  of  the 
Union,  and  any  one  says  he  is  a  citizen  of 
Australia,  it  should  not  be  necessary  to 
ask  him  whether  he  comes  from  the  Com- 
monwealth or  from  a  dissenting  colony. 
The  Commonwealth  should  be  synonymous 
with  Australia,  and  with  that  view  I  sup- 
port the  proposal. 

Question — That  the  words  "  The  Com- 
monwealth of  "  proposed  to  be  struck  out 
stand  part  of  the  clause — put. 

The  committee  divided — 

Ayes       ...  ...  ...     21 

Noes       ...  ...  ...     19 

Majority    against    Mr.     Symon's)   ~ 
amendment  ...  ...    ) 

Ayes. 
Berry,  Sir  G.  Kingston,, C.  C. 

Braddon,  Sir  E.  N.  C.    Lyne,  W.  J. 
Brunker,  J.  N.  O'Connor,  R.  E. 

Carruthers,  J.  H.  Peacock,  A.  J. 

Deakin,  A.  Quick,  Dr.  J. 

Downer,  Sir  J.  W.  Reid,  G.H. 

Fraser,  S.  Solomon,  V.  L. 

Fysh,  Sir  P.  0.  Walker,  J.  T. 

Hackett,  J.  W.  Zeal,  Sir  W.  A. 

Higgins,  H.  B.  Teller. 

Isaacs,  I.  A.  Barton,  E. 

Noes. 
Briggs,  H.  Grant,  C.  H. 

Brown,  N.  J.  Hassell,  A.  Y. 

Clarke,  M.  J.  Henry,  J. 

Cockburn,  Dr.  J.  A.       Holder,  F.  W. 
Crowder,  F.  T.  Howe,  J.  H. 

Dobson,  H.  Leake,  G. 

Douglas,  A.  Lee  Steere,  Sir  J.  G. 

Forrest,  Sir  J.  Moore,  W. 

Glynn,  P.  M.  Teller. 

Gordon,  J.  H.  Symon,  J.  H. 

Question  so  resolved  in  the  affirmative. 

The  clause  was  agreed  to. 

[The  Chairman  left  the  chair  at  three 
minutes  past  one  o'clock  p.m.  The  com- 
mittee resumed  at  five  minutes  past  two 
o'clock  p.m.  The  Clerk  of  the  Legislative 
Assembly  of  Victoria  (Mr.  W.  V.  Robin- 
son, C.M.G.)  acted  as  Clerk  of  the  Conven- 
tion during  the  remainder  of  the  sitting.'] 
[Dr.  Cockburn. 


Clause  52  (Powers  of  the  Parliament). 
Dr.    QUICK    (Victoria).  —  I    beg    to 
move — 

That  the  following  new   sub-section  be   in- 
serted after  sub-section  (21)  :  — 

xxia.  Commonwealth  citizenship. 
I  propose  to  confer  upon  the  Federal  Par- 
liament the  power  to  deal  with  the  ques- 
tion of  Commonwealth  citizenship.  I  have 
looked  through  the  Bill  very  carefully,  and 
I  do  not  see  the  slightest  allusion  in 
it  to  a  federal  citizenship.  We  are 
creating  a  new  political  organization,  en- 
tirely different  from  that  of  the  states  and 
from  that  of  the  even  wider  political  or- 
ganization— the  empire.  I  do  not  think 
that  this  Constitution  should  touch  the 
question  of  state  citizenship,  or  in  any  way 
define  the  power  of  the  states  Parliaments 
in  dealing  with  the.  qualifications  of  state 
citizenship,  and  of  its  incidence,  its  rights, 
and  its  liabilities.  I  have  also  given  notice 
of  a  proposed  clause  defining  Common- 
wealth citizenship,  but  I  wTill  not  refer  to 
it  at  the  present  time,  although  it  might 
hereafter  be  inserted.  It  defines  what 
constitutes  Commonwealth  citizenship,  but 
it  would  not  in  any  way  dispense  with 
the  desirability  or  necessity  of  conferring 
on  the  Federal  Parliament  some  power 
to  deal  with  the  question  of  state  citizen- 
ship. This  sub-section  will  stand  entirely 
upon  its  own  merits,  and  without  reference 
to  any  cast-iron  definition  which  may  or 
may  not  be  inserted  in  the  Constitution. 
It  will  confer  upon  the  Federal  Parlia- 
ment the  power  of  defining  the  qualifica- 
tions of  Commonwealth  citizenship,  the 
mode  of  acquiring  those  qualifications,  and 
also  the  mode  of  losing  those  qualifications. 
The  Constitution  would  not  be  complete 
unless  it  had  in  it  some  such  provision. 
It  is  quite  true  that  in  one  of  the  earlier 
clauses  of  the  Bill  it  is  stated  that,  upon 
the  passing  of  the  Constitution,  the  people 
of  the  various  colonies  of  Australasia  join- 
ing in  the  Constitution  are  to  be  created  a 
Federal  Commonwealth  under  the  Crown. 
Mr.  Dobson.  —  Does  not  that  create 
them  citizens  ? 
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Dr.  QUICK. — No,  it  does  not  in  any 
way  define  citizenship.  It  refers  to  the 
people  without  in  any  way  denning  or 
stating  the  mode  of  ascertaining  who  are 
the  people.  If  the  word  '•  people  "  in  this 
earlier  section  is  to  be  considered  as 
giving  the  test  of  citizenship,  then  all 
the  people  within  the  jurisdiction  of 
the  Commonwealth  of  all  races,  black  or 
white,  or  aliens,  will  be  considered 
members  of  this  new  political  com- 
munity. What  I  want  to  see  inserted 
in  the  Bill  is  a  constitutional  definition 
of  citizenship. 

Mr.  Higgins. — Not  in  the  Bill.    . 

Dr.  QUICK. — I  want  to  see  either  a 
constitutional  definition  in  the  Bill  or  the 
power  conferred  on  the  Federal  Parlia- 
ment to  define  what  constitutes  citizen- 
ship. If  that  be  done,  then  of  course 
there  will  be  two  citizenships  within  this 
United  Australia.  There  will  be  the 
citizenship  of  the  state  in  which  a  person 
resides,  the  rights  and  duties  of  which 
will  be  determined  by  the  laws  of  the 
state,  and  there  will  be  the  wider 
federal  citizenship,  the  rights  and  duties 
and  incidence  of  which  will  be  de- 
fined by  the  Federal  Parliament.  In  sub- 
mitting this  proposal,  I  am  not  without 
precedent,  because  I  find  that  in  most  of  the 
great  Federal  Constitutions  of  the  world, 
there  is  provision  in  express  terms  in  the 
instrument  itself  for  the  ascertainment 
and  determination  of  a  common  citizen- 
ship. In  the  Constitution  of  the  German 
Empire,  Article  3,  there  is  this  provi- 
sion : — 

There  shall  be  a  common  citizenship  for  all 
Germany. 

What  we  want  is  a  common  citizenship 
for  the  wrhole  of  this  Australian  Common- 
wealth. Then  Article  4,  section  1,  says — 
Under  the  supervision  and  legislative  control 
of  the  empire  shall  be  the  right  of  citizenship. 

That  corresponds  with  the  section  which  I 
propose  to  add  to  clause  52.  Article  43, 
section  1,  of  the  Swiss  Constitution  con- 
tains this  provision  : — 

Every  citizen  of  a  canton  is  a  Swiss  citizen. 


That  acknowledges  a  citizenship  higher 
than  the  citizenship  of  the  canton.  It 
acknowledges  in  express  terms  a  citizen- 
ship of  the  Federation. 

Mr.  Symon. — Would  not  every  citizen 
of  a  state  be  a  citizen  of  the  Common- 
wealth 1 

Dr.  QUICK. — No ;  there  is  no  such 
provision  in  the  Constitution.  In 
the  Constitution  of  the  United  States 
which  preceded  the  amendments,  there 
is  a  distinct  recognition  of  the 
United  States  citizenship,  because,  al- 
though it  does  not  create  a  citizenship  in 
express  terms,  still,  in  the  clauses  relating 
to  the  qualifications  of  the  President, 
there  is  a  proviso  that  no  person  shall  be 
qualified  to  be  elected  as  President  unless 
he  has  been  a  citizen  of  the  United 
States  for  a  certain  number  of  years. 
Then,  in  referring  to  the  qualifications  of 
senators,  there  is  a  proviso  that  no  person 
shall  be  a  senator,  or  shall  be  elected  a 
senator,  unless  he  is  a  citizen  of  the 
United  States  of  a  certain  number  of 
years  standing.  So,  also,  with  reference 
to  the  office  of  member  of  the  House 
of  Representatives,  it  is  provided  that 
no  person  shall  be  a  member  of  the 
House  of  Representatives  unless  he  be  a 
citizen  of  the  United  States  of  a  cer- 
tain number  of  years  standing.  There 
is  no  express  provision  that  there  shall 
be  a  common  citizenship  of  the  United 
States. 

Mr.  Glynn. — Yes,  in  Article  14. 

Dr.  QUICK. — I  am  about  to  come  to 
that.  When  Article  1 4  was  agreed  to  all 
doubts  upon  the  question  of  federal  citizen- 
ship were  completely  and  for  ever  removed, 
because  it  is  therein  provided  that — 

All  persons  born  or  naturalized  in  the  United 
States,  and  subject  to  the  jurisdiction  thereof, 
are  citizens  of  the  United  States  and  of  the  state 
wherein  they  reside. 

Before  that  article  was  passed  there  was 
some  doubt  as  to  the  origin  of  the  United 
States  citizenship  referred  to  in  the  clauses 
1  have  mentioned  relating  to  the  quali- 
fications of  a  resident  senator  and  member 
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of  the  House  of  Representatives.  It  was 
then  contended  that  the  United  States 
citizenship  proceeded  from  or  originated 
in  the  state  citizenship.  But  the  14th 
article  did  away  with  the  doctrine  of  the 
origination  of  the  federal  citizenship  in 
the  state  citizenship,  and  provided  for  the 
distinct  creation  of  a  federal  citizenship 
apart  from  and  independent  of  the  state 
citizenship,  and  made  the  federal  citizen- 
ship the  avenue  to  the  state  citizenship  by 
the  provision  that  all  natural-born  and 
naturalized  subjects  of  the  United  States 
should  be  citizens  of  the  United  States 
and,  qua  citizens  of  the  United  States, 
citizens  of  the  states  in  which  they 
resided.  That  article  places  the  matter 
beyond  all  doubt,  and  furnishes  a  pre- 
cedent, combined  with  the  provisions  in 
the  other  Constitutions  to  which  I  have 
referred,  which  I  think  we  ought  to  fol- 
low in  the  Constitution  we  are  now  pre- 
paring. We  ought  either  to  place  in  the 
forefront  of  this  Constitution  an  express 
definition  of  citizenship  of  the  Common- 
wealth, or  empower  the  Federal  Parlia- 
ment to  determine  how  federal  citizen- 
ship shall  be  acquired,  what  shall  be  its 
qualifications,  its  rights,  and  its  privi- 
leges, and  how  the  status  may  hereafter 
be  lost. 

Mr.  Stmon. — You  had  better  define  it 
in  the  Constitution. 

Dr.  QUICK. — I  am  disposed  to  think 
that  there  ought  to  be  something  in  the 
nature  of  a  definition  in  the  Constitution. 
In  my  mind,  a  reasonably  approximate 
definition  would  be  that  which  I  have 
drafted,  to  the  effect  that  all  persons  resi- 
dent in  the  Commonwealth,  being  natural- 
born  or  naturalized  subjects  of  the  Queen, 
and  not  under  any  disability  imposed  by 
the  Federal  Parliament,  should  be  citizens 
of  the  Commonwealth.  That  is  not  a  com- 
plete definition,  it  is  only  an  approximation 
of  what  I  consider  a  definition.  The  con- 
ditions of  citizenship  seem  to  me  to  be 
that  the  citizen  shall  be  either  a  natural- 
born  or  naturalized  subject  of  Her 
Majesty  the  Queen,  and  resident  within 
[Dr.  Quick. 


the  Commonwealth,  and  that  he  shall 
not  be  under  any  disability  imposed 
by  the  Federal  Parliament.  Such  a  dis- 
ability might  be  imposed  under  the  clause 
which  we  put  into  the  Bill  some  time 
ago,  empowering  the  Federal  Parliament 
to  deal  with  foreign  races  and  unde- 
sirable immigrants.  The  Federal  Parlia- 
ment is  empowered  to  declare  that  these 
races  shall  be  placed  under  certain  dis- 
abilities, among  which  might  be  that  they 
shall  not  be  capable  of  acquiring  citizenship. 
The  definition  which  I  have  suggested 
would  not  open  the  door  to  members  of 
those  undesirable  races,  and  it  would  em- 
power the  Federal  Parliament  to  exclude 
from  the  enjoyment  of  and  participation  in 
the  privileges  of  federal  citizenship  people 
of  any  undesirable  race  or  of  undesirable 
antecedents.  I  hope  that  this  proposal 
will  not  be  opposed  and  denounced  in  the 
manner  which  has  become  somewhat 
fashionable  in  the  Convention.  Every 
generalization  which  is  brought  forward 
to  interpret  the  Constitution,  and  to  set 
forward  more  plainly  the  advantages  that 
it  is  supposed  will  accrue  from  the  union, 
if  it  goes  an  iota  beyond  what  is  absolutely 
or  technically  necessary,  is  denounced  as 
a  proposal  to  placard  the  Constitution.  I 
hope  that  a  proposal  to  define  federal 
citizenship  and  the  status  of  members  of 
this  new  political  organization  will  not 
be  pooh-poohed,  and  spoken  of  as  a  pro- 
posal to  placard  the  Constitution.  In  my 
opinion,  there  are  certain  substantial 
rights  and  advantages  which  would  accrue 
from  the  placing  in  the  Constitution  of 
an  expressed  recognition  of  the  federal 
citizenship.  The  Constitution  empowers 
the  Federal  Parliament  to  deal  with 
certain  external  affairs,  among  which 
would  probably  be  the  right  to  negotiate 
for  commercial  treaties  with  foreign  coun- 
tries, in  the  same  way  as  Canada  has 
negotiated  for  such  treaties.  These 
treaties  could  only  confer  rights  and 
privileges  upon  the  citizens  of  the 
Commonwealth,  because  the  Federal  Go- 
vernment, in  the  exercise    of   its  power, 
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could  only  act  for  and  on  behalf  of  its 
citizens.  Therefore,  it  is  desirable  that  the 
Constitution  should  define  the  class  of  per- 
sons for  whom  these  rights  and  privileges 
would  be  gained.  By  placing  in  the  Con- 
stitution a  definition  of  citizenship,  or 
by  providing  for  its  creation,  we  do  not 
interfere  with  the  citizenship  of  the  states, 
which  I  propose  to  leave  exclusively  within 
the  jurisdiction  of  the  states  themselves, 
nor  do  we  interfere  with  that  wider  rela- 
tionship which  affects  us  all  as  subjects 
of  Her  Majesty  and  members  of  the  great- 
British  Empire.  We  are  affected  by  this 
relationship  by  virtue  of  our  position  as 
British  subjects.  It  is,  however,  a  relation- 
ship entirely  different  from  that  which  will 
be  created  by  this  Constitution.  A  citizen- 
ship of  the  Commonwealth  will,  of  course,  be 
much  narrower  than  our  subjectship  of  the 
empire.  In  my  opinion,  it  would  be  a 
manifest  imperfection  in  the  scheme  of 
union  not  to  make  provision  in  some  shape 
or  other  to  enable  the  Federal  Parlia- 
ment to  deal  with  and  legislate  upon 
the  subject  of  membership  of  the  Common- 
wealth. Without  in  any  way  dealing  with 
the  questions  to  which  reference  is  made 
by  the  other  amendments  and  clauses  on 
the  notice-paper,  and  without  in  any 
way  suggesting  that  federal  citizenship 
should  come  into  conflict  with  state 
citizenship,  or  that  state  citizenship  should 
overlap  federal  citizenship,  I  propose  to 
give  to  the  Federal  Parliament  power  to 
deal  with  this  important  question.  With- 
out such  a  provision  as  I  wish  to  insert, 
I  think  the  Constitution  would  be  mani- 
festly defective. 

Mr.  O'CONNOR  (New  South  Wales).— 
I  am  sure  that  the  honorable  member  will 
have  no  reason  to  apprehend  that  the 
exceedingly  important  question  which  he 
has  raised  will  not  be  properly  dealt  with. 
We  all  recognised,  wThen  we  were  dealing 
with  clause  110,  the  extreme  import- 
ance of  the  question  which  has  been  raised. 
I  am  entirely  in  sympathy  with  my 
honorable  and  learned  friend  as  to  the 
necessity  for  dealing  with  this  question, 


but  I  think  that  it  would  be  a  mistake 
to  deal  with  it  in  the  way  he  proposes. 
I  think  it  would  be  a  mistake  to 
give  to  the  Federal  Parliament  the  power 
of  determining  the  qualifications  of  citizen- 
ship under  the  Commonwealth.  In  my 
opinion,  the  honorable  and  learned  mem- 
ber's quotations  from  the  other  Constitu- 
tions all  bear  out  the  principle  that  in  the 
making  of  a  Constitution  that  which  gives 
the  right  of  citizenship  and  which  in- 
cludes citizenship  is  defined.  Let  me  for 
a  moment  consider  the  proposal  to  give 
this  power  to  the  Federal  Parliament.  The 
Federal  Parliament  could  do  nothing  in 
the  way  of  defining  the  qualification  of 
citizenship  or  the  rights  of  citizenship 
beyond  the  limits  of  the  Constitution. 
Now,  you  may  regard  the  citizen  from 
two  points  of  view.  In  the  first  place,  as 
regards  his  rights  as  a  member  of  the 
Commonwealth,  and  in  the  second  place,  as 
regards  his  rights  as  a  member  of  the 
state.  The  latter  aspect  seems  to  me 
much  the  more  important.  But  let  us 
take  first  his  position  in  regard  to  the 
Commonwealth.  Under  the  power  which 
you  have  given  to  the  Federal  Parliament 
to  make  laws  regulating  immigration  and 
aliens,  you  embrace  every  possible  set  of 
circumstances  under  which  any  person 
may  enter  the  bounds  of  the  Common- 
wealth. As  you  have  power  to  prevent  any 
person  from  entering  any  part  of  the  Com- 
monwealth, you  have  also  the  power  to 
prevent  any  person  from  becoming  a 
member  of  the  Commonwealth  community. 
There  is  no  territorial  entity  coincident 
with  the  Commonwealth.  Every  part 
of  the  Commonwealth  territory  is  part 
of  the  state,  and  it  is  only  by  virtue  of 
his  citizenship  of  a  state  that  any  person 
within  the  bounds  of  the  Commonwealth 
will  have  any  political  rights  under  the 
Constitution.  Of  course,  when  I  speak  of 
a  state,  I  include  also  any  territory  occu- 
pying the  position  of  quasi-state,  which,  of 
course,  stands  in  exactly  the  same  posi- 
tion. 

Mr.  Wise. — Is  that  clear? 
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Mr.  O'CONNOR.— If  the  territory  does 
not  stand  in  the  same  position  as  a  state, 
it  is  admitted  to  political  rights  at  the 
will  of  the  Commonwealth,  and  upon  such 
terms  as  the  Commonwealth  may  impose. 
Every  person  who  has  rights  as  a  mem- 
ber of  the  Commonwealth  must  be  a 
citizen  either  of  some  state  or  some  terri- 
tory. It  is  only  by  virtue  of  his  citizen- 
ship of  a  state  or  of  a  territory  that  he 
has  any  political  rights  in  the  Common- 
wealth. 

Mr.  Wise. — Before  the  14th  amend- 
ment was  passed  it  was  very  much  ques- 
tioned whether  a  citizen  of  Washington 
had  any  rights  at  all,  because  Washington 
was  only  a  territory. 

Mr.  O'CONNOR.— Yes ;  but  what  the 
honorable  and  learned  member  says  really 
supports  my  argument.  The  thirteen 
original  states  occupied  a  very  small  por- 
tion of  the  area  now  forming  the  United 
States  of  America,  and  of  course  the  ques- 
tion might  arise  as  to  what  the  position 
of  a  person  who  is  not  resident  of  or 
a  citizen  of  any  state,  but  a  resident 
of  a  territory,  might  be  in  relation  to 
the  Commonwealth.  But  I  do  not  think 
that  that  question  will  arise  here,  be- 
cause we  cannot  imagine,  I  think,  any 
portion  of  the  Commonwealth  becoming 
a  territory  now,  unless  it  has  been  a  state 
at  one  time — unless  it  is  some  portion  of 
a  state  which  has  been  ceded  to  the  Com- 
monwealth, and  in  the  cession  to  the 
Commonwealth  there  is  no  doubt  that 
care  will  be  taken  to  define  what  the 
rights  of  the  residents  of  the  territory 
would  be  in  regard  to  the  political  rights 
of  the  Commonwealth.  It  appears  to  me 
quite  clear,  as  regards  the  right  of  any 
person  from  the  outside  to  become 
a  member  of  the  Commonwealth,  that 
the  power  to  regulate  immigration  and 
emigration,  and  the  power  to  deal 
with  aliens,  give  the  right  to  define 
who  shall  be  citizens,  as  coming  from 
the  outside  world.  Now,  in  regard  to  the 
citizens  of  the  states — that  is,  those  who 
are  here  already,  apart  from  these  laws — 
[Mr.  O'Connor. 


every  citizen  of  a  state  having  certain 
political  rights  is  entitled  to  all  the  rights 
of  citizenship  in  the  Commonwealth,  neces- 
sarily without  a  definition  at  all. 

Mr.  Dobson. — Would  not  every  voter 
be  a  citizen  1     One  man,  one  vote. 

Mr.  O'CONNOR.— Exactly.  The  only 
rights  which  citizens  have,  as  regards  the 
Commonwealth,  are  political  rights  ;  there 
are  no  other  rights  I  know  of  as  yet.  I 
have  not  heard  any  other  rights  men- 
tioned. All  those  political  rights  are 
given  by  virtue  of  the  person  being  resi- 
dent in  a  state.  It  is  only  by  virtue 
of  such  residence  that  he  becomes  entitled 
to  those  rights.  So  far  as  the  power  of 
the  Commonwealth  to  legislate  is  con- 
cerned, the  Commonwealth,  under  the  two 
powers  I  cited,  can  regulate  who  shall  be 
citizens  of  the  state  coming  from  outside, 
but  the  Commonwealth  cannot  interfere 
with  the  rights  of  those  residents  of  the 
state  who  are  entitled  to  political  rights, 
and  no  such  clause  as  the  honorable  gen- 
tleman proposes  to  put  in  can  give  them 
any  such  rights.  Suppose,  for  instance, 
it  should  be  thought  desirable  to  insert 
some  provision  in  a  Bill  passed  by  the 
Commonwealth  that  the  rights  of  all  citi- 
zens of  the  Commonwealth  should  be  equal 
in  regard  to  the  ownership  of  land  through 
every  state,  or  that  the  rights  of  the 
citizens  of  other  portions  of  the  Common- 
wealth should  be  equal  in  regard  to  the 
ownership  of  mines  or  the  right  to  mine, 
or  take  any  other  privilege  or  right 
which  you  may  think  fit;  to  make  any 
general  rule  of  that  kind  would  be  to 
interfere  with  the  autonomy  of  the  states. 
The  states  have,  under  the  Constitution, 
already  an  absolute  right  to  deal  with 
everything  except  that  which  is  taken 
away  from  them,  and  unless  you  place 
in  the  Constitution  some  distinct  defini- 
tion of  equality  of  citizenship  through- 
out the  states  or  of  some  rights  which 
a  citizen  of  the  Commonwealth  will  have 
through  the  states  you  cannot  do  it  by 
legislation  of  the  Commonwealth  after- 
wards.   Taking  these  two  branches,  which 
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must  include  every  point  of  view  from 
which  you  can  regard  this  question  of 
citizenship — that  is  to  say,  the  rights  of 
those  who  enter  from  outside,  or  the 
rights  of  those  who  are  here  already,  the 
Commonwealth  has  abundant  power  to 
legislate  as  regards  those  who  come  from 
outside,  and  it  cannot  legislate,  even  if 
you  put  such  a  power  as  this  in,  as  re- 
gards those  who  are  here  already. 

Mr.  Deakin. — Do  you  say  that  this 
sub-section  gives  an  extension  of  the 
power,  then? 

Mr.  O'CONNOR.— I  say  it  cannot.  I 
have  said  already  that,  in  regard  to  those 
coming  from  outside,  you  have  quite  as 
much  power  as  you  can  possibly  require  ; 
you  have  the  amplest  power.  As  regards 
those  who  are  here  already,  if  the  giving 
of  any  right  of  citizenship  infringe  on  the 
rights  of  a  state  you  cannot  do  that ;  you 
cannot  take  away  the  right  of  a  state  by 
implication  in  that  way.  Therefore,  I  am 
driven  to  the  conclusion  that  it  would  be 
an  incomplete  way  of  effecting  the  honor- 
able member's  object  to  simply  give  this 
power  over  to  the  Commonwealth. 

Dr.  Quick. — It  would  not  interfere  with 
state  rights,  as  you  suggest.  It  is  only 
intended  to  deal  with  Commonwealth 
rights,  not  state  rights. 

Mr.  O'CONNOR.  —  What  Common- 
wealth rights  are  there  1 

Dr.  Quick. — Rights  conferred  by  the 
Constitution. 

Mr.  O'CONNOR.— If  they  are  political 
rights,  they  are  conferred  already  by  vir- 
tue of  a  person  being  an  inhabitant  of  a 
state  entitled  to  certain  political  rights  in 
such  state.  The  honorable  member  cannot 
intend  to  give  a  different  right  to  a  citizen 
politically  under  the  government  of  the 
Commonwealth  from  the  right  of  a 
citizen  of  any  state.  The  rights  are  co- 
terminous— coincident — and  the  political 
rights  of  every  citizen  of  the  Common- 
wealth who  is  within  the  Commonwealth 
arise  by  virtue  of  his  being  a  citizen  of 
a  state. 


Dr.  Quick. — Who  is  a  citizen  of  the 
Commonwealth  ?  You  do  not  define  who 
he  is. 

Mr.  O'CONNOR.— I  have  said  already 
that  I  have  no  objection  to  some  definition 
being  given  in  another  clause,  laying  down 
who  shall  be  citizens  of  the  Common- 
wealth for  what  it  may  be  worth,  and  I 
can  see  one  point  of  view  in  which  there 
may  be  some  reason  for  it.  What  I  am 
pointing  out  now  is  that  this  proposal  does 
not  enlarge  in  any  way  the  right  to  deal 
with  the  question,  because  the  rights  of  the 
states  politically  are  absolutely  secured 
by  the  Constitution  in  its  present  form. 
But  I  see  no  objection  to  some  kind  of  a 
definition  being  given  of  the  rights  of 
citizenship,  that  is  to  say,  that  every 
citizen  of  a  state  shall  be  a  citizen  of 
the  Commonwealth,  for  this  reason,  that  I 
can  see  one  aspect  in  which  new  rights 
are  given  to  the  whole  Commonwealth, 
that  is  to  say,  rights  which  they  hold 
as  members  of  the  Commonwealth.  The 
right  to  appeal  to  the  courts  of  the 
Commonwealth  is  a  new  right.  For 
instance,  at  the  present  time  a  resident  of 
New  South  Wales  cannot  sue  a  resident 
of  Victoria,  except  by  going  through  a 
certain  process,  and  getting  judgment,  and 
having  that  enforced,  but  he  cannot  sue 
him  directly. 

Mr.  Isaacs. — He  may  go  to  Victoria 
and  do  it. 

Air.  O'CONNOR.— That  altogether  de- 
pends on  where  the  cause  of  action  arose. 

Mr.  Isaacs. — If  you  get  your  defendant 
you  can  sue  him. 

Mr.  O'CONNOR.— I  know  thatthereare 
circumstances  under  which  you  can  do  it, 
but  we  all  know  that  there  are  circum- 
stances under  which,  although  you  may 
have  the  clearest  possible  claim  against  a 
person,  you  cannot  sue  him,  from  the  diffi- 
culty of  the  citizen  of  one  colony  suing  a 
citizen  in  the  courts  of  another  colony. 

Mr.  Higgins. — Is  there  any  difficulty 
about  trusting  the  Federal  Parliament  in 
this  matter? 
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Mr.  O'CONNOR.— I  have  said  that  I  do 
not  see  that  such  a  trust  in  the  Federal 
Parliament  would  be  effective.  I  sympa- 
thize with  the  honorable  member's  view, 
but  I  think  it  will  be  carried  out  by  some 
kind  of  definition  of  citizenship,  and  I  wTas 
pointing  out  the  only  aspect  in  which 
it  appears  to  me  it  might  be  desirable  to 
have  some  such  definition,  and  that  is,  you 
are  creating  new  rights  to  citizens  of  the 
Commonwealth  as  citizens  of  the  Com- 
monwealth in  regard  to  your  courts.  You 
establish  courts  for  the  Commonwealth, 
and  every  citizen  of  the  Commonwealth  is 
entitled  to  the  use  of  those  courts. 

Mr.  Higgins. — Who  is  he  1 

Mr.  O'CONNOR.— That  is  what  has  to 
be  defined.  A  citizen  of  the  Common- 
wealth is  at  present  any  person  who  has 
political  rights  which  the  Constitution 
gives  him,  which  he  gets  by  virtue  of  being 
a  resident  of  a  state.  That  is  exactly  the 
reason  upon  which  the  citizenship  defini- 
tion in  the  American  Constitution  stands. 

Mr.  Holder. — Would  it  not  avoid  diffi- 
culty to  leave  the  Federal  Parliament  to 
define  it  from  time  to  time  1 

Mr.  O'CONNOR.— That  really  gives  no 
power  whatever.  It  does  not  carry  out 
the  honorable  member's  object,  because 
the  power  to  deal  with  persons  coming 
from  outside,  in  regard  to  their  being 
members  of  the  community,  is  given  in 
the  powers  to  deal  with  immigration  and 
aliens.  The  power  to  deal  with  citizens 
of  states  is  limited  by  the  rights  of  the 
states  at  the  present  time,  and  if  you  want 
really  to  have  a  definition  which  gives  some 
right  and  some  entity  to  a  citizen  of  the 
Commonwealth,  as  different  from  a  citizen 
of  a  state,  I  think  you  ought  to  do  it  in 
some  way  by  definition. 

Mr.  Isaacs. — When  the  Constitution  of 
America  was  framed,  they  did  not  think  it 
necessary  to  define  a  citizen. 

Mr.  Wise. — And  they  got  into  great 
trouble  in  consequence. 

Mr.   Isaacs. — They  found  it  necessary 
to  introduce  the  definition  by  an  amend- 
ment of  the  Constitution. 
[Mr.  O'Connor. 


Mr.  O'CONNOR.— That,  the  honorable 
member  knows  well,  was  caused  by  the 
intrusion  of  the  negro  question.  You 
will  find  in  dealing  with  this  question  of 
the  definition  of  citizenship,  that  you  will 
have  to  be  very  careful  in  your  definition, 
because  it  would  be  rather  too  limited  a 
definition  to  confine  it  only  to  persons  who 
are  natural-born  or  naturalized  subjects, 
unless  you  are  dealing  simply  with  the 
political  aspect.  I  think  it  would  be 
better  if  reconsideration  was  given  to 
clause  110,  under  the  head  of  "States." 
I  think  it  is  in  that  place  that  the  con- 
sideration of  this  matter  should  come. 

Dr.  Quick. — That  has  been  rejected. 

Mr.  O'CONNOR.— I  think  that  clause 
was  rejected  a  little  hastily.  There  are 
very  good  reasons  why  it  should  be  recon- 
sidered from  the  point  of  view  which  has 
been  put  by  the  honorable  member. 

Dr.  Quick. — That  only  deals  with 
inter-state  citizenship,  not  federal  citizen- 
ship. 

Mr.  O'CONNOR.— The  only  kind  of 
citizenship  it  is  necessary  for  you  to  deal 
with  is  a  citizenship  of  that  kind. 

Mr.  WISE  (New  South  Wales).— As 
one  of  those  who  strenuously  denied  that 
there  was  a  necessity  to  define  federal 
citizenship,  I  entertain  some  doubt,  as 
Mr.  O'Connor  does,  whether  this  proposal 
really  meets  the  difficulty.  I  feel,  as  he 
does,  that  to  confer  on  the  Parliament 
the  power  to  deal  with  federal  citizenship 
does  not  give  them  the  power  to  define 
the  citizenship.  They  can  only  act  within 
the  limits  of  the  Constitution,  and,  inas- 
much as  it  might  be  necessary  in  defining 
the  citizenship  to  trench  in  some  way 
on  the  rights  of  the  state,  or  to  limit 
in  some  way  the  citizenship  of  the  state, 
or  to  make  certain  consequences  follow 
from  being  citizens  of  the  state,  it  might 
be  held  that  the  matter  is  open  to  doubt, 
that  any  definition  passed  by  virtue  of 
this  proposal  wrould  be  ultra  vires.  I  ap- 
prehend that  the  very  much  better  course 
will  be  to  withdraw  the  amendment,  and 
to  discuss  the  question  on  clause  110,  when 
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a  clear  definition  can  be  put  in  which  will 
deal  with  this  matter  thoroughly.  For 
reasons  which  I  will  not  mention,  because 
the  whole  matter  will  have  to  be  discussed, 
I  feel  that  it  is  absolutely  necessary  for 
the  Bill  to  contain  a  definition  of  citizen- 
ship, but  whether  this  will  do  it  or  not  is 
open  to  doubt.  I  would  ask  the  honor- 
able member  whether  he  has  really  con- 
sidered the  objections  put  forward  by  Mr. 
O'Connor  ?  It  appeared  to  me,  from  some 
of  his  interjections,  that  Mr.  O'Connor's 
argument  was  not  appreciated  by  him. 

Mr.  HOWE  (South  Australia).  —  As 
usual,  there  are  conflicting  ideas  among 
the  legal  fraternity,  and  really  it  is  very 
difficult  for  laymen  to  come  to  a  con- 
clusion. 

Mr.  Reid. — There  is  no  dispute  amongst 
blind  men. 

Mr.  HOWE. — That  has  been  the  cause 
of  the  delay  in  this  Convention  in  coming 
to  conclusions.  We  have  eminent  men 
whom  we  respect  and  esteem,  and  it  is 
only  necessary  for  one  eminent  lawyer  to 
make  a  proposition  to  cause  another  law- 
yer to  rise  and  try  to  knock  it  down. 

Mr.  Beid. — As  a  jury,  you  look  on  and 
decide. 

Mr.  HOWE. — I  heard  legal  gentlemen 
admit  the  other  night  that  they  had 
confused  each  other,  so  that  this  is 
some  revenge,  so  far  as  I  am  concerned. 
But  I  will  put  one  practical  point  to  this 
Convention.  It  seems  to  me  that  in 
building  up  this  nation  we  say  that  in 
Federated  Australia  commerce  shall  flow 
free  and  untrammelled  from  the  centre  of 
the  Commonwealth  to  its  circumference, 
and  I  say  that  it  is  not  right  for  a  state 
to  have  the  power  of  declaring  that 
any  citizen  within  that  state  shall  be 
penalized  because  he  happens  to  have 
property  in  one  state  and  resides  just 
over  the  border  in  another  state. 
Why  should  a  special  imposition  be 
placed  on  him  1  Are  we  going  to  allow 
any  state  to  treat  a  resident  citizen  of 
Federated  A  ustralia  as  an  absentee,  merely 
because  he  owns    property   in  one  state 


ami  resides  in  another?  Of  course  it  is 
quite  right  that  his  property  should  pay 
the  impost  levied  on  property  in  that 
state,  but  he  should  not  be  penalized  be- 
cause he  happens  to  reside  in  another 
state.  Such  a  thing  would  be  an  inj  ustice, 
and  no  true  federation  can  exist  if  this 
distinction  between  citizens  of  the  Com- 
monwealth is  maintained.  The  Federal 
Parliament  should  have  power  to  disallow 
any  such  restriction  if  any  state  seeks  to 
place  it  on  any  citizen  of  the  Common- 
wealth. 

Mr.  HIGG1NS  (Victoria).— I  confess  the 
idea  was  new  to  me  before  Dr.  Quick  gave 
notice  of  his  proposal,  but  it  occurred  to 
me,  when  we  were  dealing  with  clause  1 10, 
that  there  was  need  of  some  power  to  deal 
with  Commonwealth  citizenship,  and  the 
only  question  is  as  to  whether  Dr.  Quick's 
mode  of  doing  this  is  sufficiently  good  or 
not.  I  understand  that  Mr.  O'Connor 
and  Mr.  Wise  are  in  favour  of  this  pro- 
posal in  principle,  and  it  is  a  mere  inter- 
pretation of  what  I  think  are  ordinary 
words  as  to  whether  Dr.  Quick's  amend- 
ment will  meet  the  requirements  of  the 
case.     Clause  52  provides  that — 

The  Parliament  shall,  subject  to  the  provi- 
sions of  this  Constitution,  have  full  power  and 
authority  to  make  laws  for  the  peace,  order, 
and  good  government  of  the  Commonwealth 
with  respect  to  all  or  any  of  the  matters 
following  : — 

Then  follows  a  long  list  of  matters,  in 
which  Dr.  Quick  proposes  to  insert "  Com- 
monwealth citizenship."  So  that  the 
amendment  means  that  the  Parliament 
shall  have  power  and  authority  to  make 
laws  for  the  peace,  order,  and  good  govern- 
ment of  the  Commonwealth  with  respect 
to  Commonwealth  citizenship.  Who, 
unless  he  were  a  lawyer  —  I  appeal 
now  to  the  sympathies  of  Mr.  Howe — 
could  ever  think  that  the  Parliament 
could  not  make  a  law  stating  what 
Commonwealth  citizenship  shall  be  ?  Of 
course,  there  have  not  been  any  reasons 
given  as  to  why  this  amendment  should 
not.  be   inserted.     Mr.   O'Connor,   as  the 
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draftsman  in  charge  of  the  Bill  at  the 
present  time,  is  naturally  diffident  and 
timid  about  inserting  this  new  proposal 
without  full  consideration,  but,  although 
I  listened  carefully  to  what  he  and  Mr. 
Wise  said  on  the  subject,  I  failed  to  find 
any  reasonable  doubt  in  the  speech  of 
either  of  those  gentlemen.  Of  course,  if 
the  object  which  Dr.  Quick  has  in  view 
can  be  more  clearly  attained  by  an  amend- 
ment on  his  proposal,  I  shall  vote  for  the 
alteration,  but  I  believe  in  having  the 
fewest  possible  words  for  this  purpose, 
and  Dr.  Quick  has  put  his  amendment  in 
two  words,  "  Commonwealth  citizenship." 

Mr.  Kingston. — He  might  strike  out 
one  word,  and  leave  it  "  citizenship." 

Mr.  HIGGINS.— All  I  want  is  to  leave 
the  hands  of  the  Federal  Parliament  free, 
so  that,  if  it  thinks  fit,  inasmuch  as  it  has 
power  to  deal  with  alien  races,  it  should 
also  have  power  to  deal  with  Common- 
wealth citizenship.  I  shall  support  the 
amendment. 

Mr.  GLYNN  (South  Australia).— I  shall 
have  to  oppose  Dr.  Quick's  amendment, 
although  I  would  really  go  further  than  he 
intends.  His  object  is  to  have  a  common 
citizenship,  and  he  proposes  to  define  that 
in  a  proposed  new  clause,  120a,  which 
reads  as  follows : — 

All  persons  resident  within  the  Common- 
wealth, being  natural-born  or  naturalized  sub- 
jects of  the  Queen,  and  not  under  any  dis- 
ability imposed  by  the  Parliament,  shall  be 
citizens  of  the  Commonwealth  ; 

and  he  now  wants  to  give  power  to  Par- 
liament to  vary  that  subsequently. 

Mr.  Isaacs. — It  is  not  clause  120a 
that  he  is  proposing  now. 

Mr.  Higgins. — It  is  his  amendment  in 
clause  52 — to  insert  "  Commonwealth  citi- 
zenship "  as  a  new  sub-section. 

Mr.  GLYNN. — I  am  quite  aware  of 
that,  but  what  I  want  to  understand  is 
whether  Dr.  Quick  will  propose  the  in- 
sertion of  clause  120a,  and  also  put  it  in  the 
power  of  the  Parliament  to  vary  the  Com- 
monwealth citizenship  under  clause  52 1 
[Mr.  Higgins. 


That  is  the  point  about  which  I  am  doubt- 
ful. But  I  desire  to  point  out  that  Dr. 
Quick  is  not  going  as  far  as  they  have 
gone  in  America  or  Germany.  There  is  a 
common  citizenship  both  of  the  Common- 
wealth and  of  the  states  in  America. 
Citizenship  of  the  Commonwealth  carries 
with  it  citizenship  of  the  states,  and 
the  Constitution  provides  that  immuni- 
ties and  privileges  enjoyed  by  the  citi- 
zens of  a  particular  state  shall  be 
equally  shared,  when  in  that  state,  by 
the  citizens  of  all  the  other  states. 
Now,  the  German  Constitution  makes  a 
declaration  that  there  must  be  a  common 
citizenship.  It  does  not  state  that  the 
Parliament  of  Germany  will  have  the 
power  of  providing  for  a  citizenship  of  the 
empire,  but  that  there  must  be  a  common 
citizenship  of  the  whole  empire,  and  that 
the  privileges  which  are  given  in  one  part 
of  the  empire  would  apply  right  through 
the  whole  empire.  That  is  to  say,  there 
is  a  Commonwealth  citizenship  and  a  state 
citizenship  running  the  one  with  the  other 
— a  perfect  equality  of  rights.  All  that 
is  done  in  Germany  is  that  Article  3 
of  the  Imperial  Constitution  declares  that 
there  shall  be  a  common  citizenship  for 
all  Germany,  and  that  the  rights  of  the 
individual  citizens  of  any  state  must  be 
extended  to  the  individual  citizens  of  any 
other  state  as  long  as  they  come  within 
the  jurisdiction  of  the  former  state ;  but 
the  German  Constitution  also  provides 
that  Parliament — and  here  is  the  distinc- 
tion— may  define  what  the  conditions  of 
that  common  citizenship  are  to  be.  The 
Constitution  declares  that  there  must  be 
a  common  citizenship,  but  it  leaves  the 
determination  of  the  particular  terms  of 
that  citizenship  to  the  Parliament.  That 
is  different  from  the  proposal  of  Dr. 
Quick. 

Mr.  Kingston. — You  want  citizenship 
of  the  states  and  citizenship  of  the  Com- 
monwealth to  be  uniform  1 

Mr.  GLYNN.— Yes  ;  but  it  had  better 
be  provided  for  by  a  separate  clause  as  in 
America.     All  persons  born  in  the  United 
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♦States  are  citizens  of  the  Commonwealth 
and  of  the  states  in  which  they  reside. 

Mr.  Higgins. — But  we  need  not  jump 
before  we  come  to  the  stile.  We  can 
leave  citizenship  to  be  settled  afterwards 
by  the  Federal  Parliament. 

Mr.  GLYNN. — But  I  want  to  prevent 
the  Federal  Parliament  having  power  to 
cut  down  citizenship.  By  adopting  this 
amendment  you  will  really  limit  the  effect 
of  the  provision  which  Dr.  Quick  desires 
to  insert  as  clause  120a.  If  you  here  em- 
power Parliament,  from  time  to  time,  to 
limit  the  Commonwealth  citizenship,  you 
will  prevent  us  subsequently  enacting  in 
the  Bill  that  Commonwealth  citizenship 
shall  be  state  citizenship,  or  vice  versa,  be- 
cause you  are  putting  it  in  the  power  of 
Parliament  to  say  what  citizenship  is  to 
be,  although  you  may  subsequently  at- 
tempt to  provide  that  the  citizenship  of 
the  state  shall  be  the  citizenship  of  the 
Commonwealth,  and  vice  versa.  If  you 
adopt  this  amendment  you  will  not  there- 
by declare,  as  in  Germany,  in  Article  3, 
that — 

There  shall  be  a  common  citizenship  (indi- 
genat)  for  all  Germany,  and  the  members 
(citizens  or  subjects)  of  each  state  of  the  Con- 
federation shall  be  treated  in  every  other  state 
thereof  as  natives,  and  shall  consequently  have 
the  right  of  becoming  permanent  residents ; 
of  carrying  on  business  ;  of  filling  public  offices  ; 
of  acquiring  real  estate  ;  of  obtaining  citizen- 
ship ;  and  of  enjoying  all  other  civil  rights  on 
the  same  conditions  as  those  born  in  the  state, 
and  shall  also  have  the  same  usage  as  regards 
civil  and  criminal  prosecutions  and  the  protec- 
tion of  the  laws. 

Mr.  Kingston. — What  do  you  suggest 
as  a  proper  parallel  here  %  To  what  extent 
would  you  go? 

Mr.  GLYNN.— I  would  provide  by  pro- 
posed clause  120a,  or  by  an  amendment 
of  it,  that  there  shall  be  a  Common- 
wealth citizenship. 

Mr.  Kingston.— What  definition  do  you 
suggest  % 

Mr.  GLYNN.— The  American  definition 
—  that  all  persons  born  or  naturalized 
in  the   United  States,  and  subject  to  its 


jurisdiction,  are  citizens  of  the  Common- 
wealth and  of  the  state  in  which  they 
reside. 

Mr.  Kingston. — Would  you  .make  it 
"born  or  naturalized  "  in  Australia? 

Mr.  GLYNN. — I  would  probably  sug- 
gest that ;  but  at  present  I  am  not  saying 
what  ought  to  be  done  when  we  come  to 
deal  with  proposed  clause  120a.  I  am 
only  pointing  out  that  if  you  adopt  this 
amendment  you  will  be  tying  your  hands 
as  to  what  you  will  subsequently  do  when 
dealing  with  clause  120a.  You  cannot  put 
it  as  an  addition  to  the  Constitution  if  you 
vest  the  power  of  varying  it  in  the  Parlia- 
ment. I  hope  Dr.  Quick  will  not  insist 
on  putting  this  into  clause  52,  but  will 
stick  to  his  proposed  clause  120a,  in  con. 
nexion  with  which  he  will  have  support. 

Mr.  ISAACS  (Victoria).— I  hope  we 
shall  agree  to  Dr.  Quick's  proposal.  I  do 
not  consider  the  case  of  Germany  or  the 
United  States  and  the  question  of  inserting 
a  definition  of  citizenship  in  this  Consti- 
tution as  at  all  analogous.  What  they 
were  doing  there  was  this  :  They  were 
creating  a  new  sovereign  State,  above 
which,  of  course,  from  the  very  nature 
of  the  case,  there  was  no  superior.  In 
connexion  with  the  creation  of  a  new  state 
— a  sovereign  State— they  felt  it  necessary 
in  Germany  to  make  some  provision  for  an 
Imperial  citizenship.  As  to  the  United 
States,  they  omitted,  although  creating 
a  sovereign  State,  to  define  what  was 
citizenship  of  that  new  State — the  nation 
— and  they  found  it  necessary,  certainly 
through  the  negro  question,  to  define  at  a 
later  time  what  a  citizen  was.  But  here 
we  do  not  stand  in  the  same  position.  We 
have  the  citizenship  of  the  British  Empire 
on  the  one  hand,  and  the  citizenship  of 
the  state  on  the  other.  What  we  want 
to  do  is,  not  to  insert  a  definition  of  citi- 
zenship of  the  Commonwealth  in  the  Con- 
stitution, but  to  give  power  to  the  Parlia- 
ment to  provide  against  any  contingencies 
which  may  arise,  but  which  are  out  of  our 
range  of  vision  at  present.  We  wish  to 
provide  for  that  possible  case,  and  at  the 
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same  time  not  to  create  a  definition  either 
too  extensive  or  too  narrow.  What  we 
should  do,  therefore,  is  to  follow  the 
course  proposed  by  Dr.  Quick,  and  simply 
insert  power  to  legislate  with  regard  to 
Commonwealth  citizenship.  If  that  is 
found  to  be  unnecessary,  it  will  never  be 
acted  upon,  but,  if  it  is  found  to  be  neces- 
sary, it  can  be  acted  upon  to  the  extent  of 
the  necessity  ;  and  the  definition  can  also 
be  altered  if  it  is  found  on  trial  to  be  either 
too  wide  or  too  narrow.  I  have,  therefore, 
much  pleasure  in  supporting  the  proposal. 

Mr.  KINGSTON  (South  Australia). —I 
shall  also  support  the   amendment  of  Dr. 
Quick,  and  I  trust  that  it  will  be  carried.  I 
cannot  conceive  that  in  the  adoption  of 
legislation    on    this    subject    Parliament 
would  do  aught  else  than  make  the  defi- 
nition uniform  and  of  general  application. 
If  there  was  any  necessity  for  making  that 
clear,  the  insertion  of  the  words  "  uniform 
citizenship  of  the  Commonwealth  "  would 
accomplish  that,  but  I  hardly  think  it  is 
necessary.     I  am  impressed  with  the  im- 
portance of  taking  power  as  occasion  arises 
to  define  what  shall  constitute  citizenship 
of   the  Commonwealth  ;   and  the  Bill  at 
present  is  altogether  deficient  in  regard  to 
giving   any  power  to  the  Commonwealth 
Parliament  to  legislate  on  this  subject.   It 
seems  to  me  it  is    a  very  difficult    mat- 
ter, and  one  with   which  we  should  not 
attempt  to  deal  here,   but  rather  should 
refer    it  to    those    who,    when    necessity 
arises  to  adopt   some  legislation    on    the 
subject,  will  have  all  the  facts  before  them, 
and   may   reasonably  be  supposed  to  be 
able  to  make  the   best  provision  for  the 
purpose   in  connexion   with    the    subject. 
My  honorable  friend  (Mr.  Glynn)  referred 
to  the  principle  which  he  said  obtained,  I 
think,    in    Germany,  where   only   native- 
born  Germans,  or  those  who  are  naturalized 
in  the  empire,  are  admitted  to  the    privi- 
leges of  citizenship.     I  asked  in  the  course 
of   his    remarks    how    would    that  apply 
to  citizens  of  the  Commonwealth.      It  is 
a  very  difficult  thing    to    deal   with.     If 
you    provide    that    only   those   shall    be 

[Mr.  Isaacs. 


citizens  of  the  Commonwealth  who  were 
born  in  it  or  have  been  naturalized,  you 
will  undoubtedly  be  putting  too  strict 
a  limitation  on  citizenship.  It  would  be 
simply  monstrous  that  those  who  are  born 
in  England  should  in  any  way  be  subjected 
to  the  slightest  disabilities.  It  is  impos- 
sible to  contemplate  the  exclusion  of 
natural-born  subjects  of  this  character  ; 
but,  on  the  other  hand,  we  must  not  forget 
that  there  are  other  native-born  British 
subjects  whom  we  are  far  from  desiring  to 
see  come  here  in  any  considerable  num- 
bers. For  instance,  I  may  refer  to  Hong 
Kong  Chinamen.  They  are  born  within 
the  realm  of  Her  Majesty,  and  are  there- 
fore native-born  British  subjects. 

Sir  Edward  Braddon. — Are  British 
treaty  ports  British  territory  'I 

Mr.  KINGSTON.— Hong  Kong  is  un- 
doubtedly a  British  possession,  and  a  Hong 
Kong  Chinaman  is  undoubtedly  a  native- 
born  British  subject.  Thus,  honorable 
members  will  see  what  difficulties  might 
arise  if  the  privileges  of  citizenship  of  the 
Commonwealth  were  extended  to  all  British 
subjects.  If  that  were  done,  we  should  be 
landed  in  a  difficulty  against  which  it  is 
well  to  provide.  I  think  the  very  best 
thing  under  all  the  circumstances  is  to  do 
what  is  recommended  by  Dr.  Quick,  and 
give  to  the  Federal  Parliament  power  to 
legislate  on  this  subject  as  occasion  arises. 
I  have  no  fear  whatever  but  that  they  will 
make  wise  provisions  on  the  subject — pro- 
visions uniform  throughout  the  Common- 
wealth— for  extending  to  all  British  sub- 
jects those  privileges  which  they  ought  to 
possess,  while  at  the  same  time  safeguard- 
ing the  rights  of  the  Commonwealth. 

Mr.  O'CONNOR  (New  South  Wales).— 
I  would  like  to  point  out  to  Dr.  Quick 
that  he  proposes  to  give  a  power  to  the 
Commonwealth  to  legislate  in  regard  to  a 
matter  which  is  not  mentioned  from  the 
beginning  to  the  end  of  the  Constitution. 
The  word  "  citizen "  is  not  used  from 
beginning  to  end  in  this  Constitution, 
and  it  is  now  proposed  to  give  power  to 
legislate  regarding  citizenship. 
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Mr.  Kingston. — It  was  in  the  Bill. 

Mr.  O'CONNOR.— There  is  no  portion 
of  the  Bill  which  gives  any  right  of  citi- 
zenship, or  points  out  what  citizenship  is. 

Mr.  Higgins. — The  word  "citizen"  oc- 
curred in  clause  110,  although  it  is  now 
struck  out. 

Mr.  O'CONNOR.— The  words  in  clause 
110  do  not  define  any  right  of  citi- 
zenship ;  they  prevent  certain  restric- 
tions upon  it.  I  would  point  out  to  Dr. 
Quick  that  he  is  proposing  to  give  a 
power  to  regulate  or  describe  rights  of 
citizenship,  when  we  really  do  not  know 
at  present  what  is  meant  by  a  citizen.  I 
confess  I  do  not  know  what  the  honorable 
and  learned  member  means  by  that  term. 
Does  he  mean  only  the  political  rights  which 
you  give  to  every  inhabitant  of  a  state  who 
is  qualified  to  vote,  or  does  he  go  beyond 
that,  as  the  American  decisions  have  gone, 
and  describe  every  person  who  is  under 
the  protection  of  your  laws  as  a  citizen  ? 
The  citizens,  the  persons  under  the  pro- 
tection of  your  laws,  are  not  the  only  per- 
sons who  are  entitled  to  take  part  in  your 
elections  or  in  your  government,  but 
every  person  who  resides  in  your  commu- 
nity has  a  right  to  the  protection  of  your 
laws  and  to  the  protection  of  the  laws  of 
all  the  states,  and  has  the  right  of  access 
to  your  courts.  If  you  are  going  to  define 
citizenship  for  the  purpose  of  giving  these 
rights,  you  must  say  clearly  what  you 
mean  by  citizenship.  You  leave  it  to  the 
Federal  Parliament  to  say  what  citizenship 
is;  and  I  think  there  is  a  great  deal  in 
what  Mr.  Glynn  says,  that  we  must  not 
hand  over  to  the  Federal  Parliament  the 
power  to  cut  down  the  rights  the  inhabit- 
ants of  these  states  have  at  the  present 
time.  If  we  do  not  know  what  you  mean 
by  citizenship 

Mr.  Isaacs. — Commonwealth  citizen- 
ship. 

Mr.  O'CONNOR.— Exactly.  But  if  we 
'do  not  know  what  you  mean  by  citizen- 
ship— whether  you  mean  to  restrict  it  to 
political  rights  or  to  the  right  of  protec- 
tion under  your  laws,  which  every  person, 
[111] 


whether  a  naturalized  subject  or  a  person 
for  the  time  being  resident  in  one  of  these 
communities,  possesses — we  may  drive  the 
Federal  Parliament  into  some  difficulty,  in 
which  it  is  not  at  all  unlikely  that  some  cut- 
ting down  of  what  we  believe  to  be  the 
rights  of  citizenship  may  take  place.  I 
would  point  out  that  under  the  Bill  the 
power  of  dealing  with  aliens  and  immigra- 
tion gives  an  abundant  right  to  the  Com- 
monwealth to  protect  itself,  and,  of  course, 
the  right  of  defining  citizenship  will  have 
to  be  exercised  with  due  regard  to  any 
laws  which  might  be  made  regarding  the 
position  of  aliens.  I  would  ask  my 
honorable  friend  (Dr.  Quick)  to  say  if  he 
has  considered  how  far  he  means  the 
Federal  Parliament  to  go  in  the  definition 
of  citizenship,  and  what  he  means  by 
citizenship  1  Because,  unless  we  have  a 
clear  idea  of  that,  it  seems  to  me  that  we 
are  handing  over  to  the  Federal  Parlia- 
ment something  which  is  vague  in  the 
extreme,  and  which  might  be  misused. 

Mr.  TRENWITH  (Victoria).  —  The 
honorable  member  who  has  just  sat  down 
has  assumed  a  possible  difficulty  that  I 
cannot  conceive  is  likely  to  occur.  He 
assumes  that  unless  we  define  clearly 
what  we  mean  by  citizenship,  the  Federal 
Parliament  may  take  such  action  as  will 
infringe  some  liberties  which  we  now 
possess,  and  which  we  ought  to  possess. 
When  we  remember  that  we  have  provided 
in  the  Constitution  that  both  Houses  of  Par- 
liament shall  be  elected  on  the  broadest 
possible  franchise,  it  seems  to  me  to  be 
utterly  impossible  to  conceive  that  such  a 
Parliament  will  proceed  to  infringe  any  of 
the  liberties  of  the  citizens.  But  it  may 
be  necessary  for  many  reasons  to  declare 
some  form  of  citizenship,  and  if  such  a 
necessity  arises,  Dr.  Quick's  proposal  em- 
powers the  Federal  Parliament  to  deal  with 
it.  If  it  be  found  that  there  is  no  neces- 
sity to  legislate — that  citizenship  is  suffi- 
ciently clearly  defined,  without  any  defini- 
tion by  Act  of  Parliament,  by  the  usage  of 
the  Commonwealth,  then  no  legislation  for 
that  purpose  will  be  passed.  But  it  certainly 
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does  seem  that  for  the  purpose  of  dealing 
with  the  varied  conditions  which  prevail 
here,  and  the  various  sorts  of  men  we 
have  in  these  colonies,  there  should  be  a 
clear  provision  in  the  Constitution  em- 
powering the  Commonwealth  to  decide 
what  is  to  constitute  that  other  citizen- 
ship that  we  are  creating.  We  know 
pretty  clearly  what  constitutes  a  citi- 
zen of  Great  Britain.  We  know  what 
constitutes  a  citizen  of  our  various 
states.  But  we  are  at  present  creating ' 
a  dual  citizenship — retaining  the  rights 
of  citizenship  which  the  inhabitants  al- 
ready possess,  and,  in  addition,  confer- 
ring what  1  think  most  people  will  be 
even  more  proud  of,  the  citizenship  of  the 
Commonwealth  of  Australia.  For  that 
reason  I  think  it  extremely  desirable  that 
there  should  be  a  power  on  the  part  of 
the  Commonwealth  Parliament  to  define 
what  is  to  constitute  Commonwealth 
citizenship.  I  confess  I  was  afraid 
of  this  clause  when  I  first  saw  it. 
I  was  afraid  that  possibly  it  might 
lead  to  an  Act  of  the  Commonwealth  in- 
fringing the  right  of  a  state  to  deal  as  it 
thought  fit  with  the  citizens  within  its 
borders,  so  long  as  it  did  not  infringe 
upon  that  broader  citizenship  of  the  Com- 
monwealth. But,  on  looking  into  the 
matter,  it  seems  to  me  to  be  clear  that 
the  power  given  by  this  clause  is  a  power 
that  need  not  necessarily  be  used,  and 
when  it  is  used  is  only  a  power  to  define 
that  greater  and  broader  citizenship  of 
the  Commonwealth — a  power  which  the 
Federal  Parliament  should  have,  and  will 
obtain  by  the  adoption  of  this  proposal. 

Mr.  SYMON  (South  Australia).— I  only 
wish  to  say  a  word  or  two  about  this 
proposal.  I  think  that  Dr.  Quick  will 
probably  see  that  his  amendment  may 
be  raising  a  very  serious  difficulty  on  the 
one  hand,  or  else  that  it  is  unnecessary 
on  the  other.  I  quite  agree  with  him 
as  to  the  necessity  under  some  circum- 
stances of  giving  some  definition  as  to 
what  shall  be  a  citizen  of  the  Common- 
wealth, but  underlying  the  whole  of  that 
[Mr.  Trenwith. 


is  this  fundamental  principle  :  That  the 
citizens  of  the  states  are  the  citizens  of  the 
Commonwealth.  That  is  the  fundamental 
principle  we  must  have  regard  to,  and  I 
ask  my  honorable  friend  to  sa}-  whether 
a  citizen  of  the  Commonwealth  is  not  a 
citizen  of  the  state  1  I  have  no  objection 
whatever  to  some  definition  being  inserted 
similar  to  that  which  appears  in  the  United 
States  Constitution  defining  what  shall  be 
a  citizen.  My  honorable  friend  himself 
has  an  amendment  on  the  paper  with  that 
object  in  view,  but  if  you  are  to  insert 
this  provision  to  give  the  Commonwealth 
Parliament  power  to  deal  with  citizenship 
of  the  Commonwealth,  you  are  giving  it 
a  power  which  might  induce  it  to  declare 
that  some  particular  set  of  citizens  in  the 
state  should  not  continue  any  longer  to 
be  citizens  of  the  Commonwealth,  or  to 
enjoy  the  rights  and  immunities  of  the 
citizens  of  the  Commonwealth. 

Mr.  Trenwith. — That  is  so  highly  im- 
probable that  it  is  scarcely  worth  while 
considering  it. 

Mr.  SYMON. — My  honorable  friend 
(Mr.  Trenwith),  whose  views  I  have  listened 
to  and  to  whose  opinions  I  have  always 
paid  great  attention,  asks  in  what  way 
the  Commonwealth  can  interfere  with 
the  citizenship  of  the  Commonwealth. 
We  have  specifically  empowered  the  Com- 
monwealth to  deal  with  the  question  of 
aliens. 

Mr.  Wise. — Either  this  clause  will  be 
utterly  ineffective  or  it  will  give  the  Federal 
Parliament  power  to  outlaw  certain  persons. 

Mr.  SYMON.— Mr.  Trenwith  has  said 
he  was  not  at  first  inclined  to  support  this 
amendment,  and  I  think  that  if  he  gives 
it  further  consideration  he  will  feel  that  it 
is  utterly  unnecessary  to  do  so,  and  that 
it  is  unwise  to  put  into  the  hands  of  the 
Commonwealth  Parliament  a  power  which 
might  be  likely  to  be  exercised,  as  my 
honorable  and  learned  friend  (Mr.  Wise) 
has  said,  for  the  purpose  of  outlawing 
citizens  of  the  state  who  are  citizens  of 
the  Commonwealth.  Of  course  the  Federal 
Parliament  would  not  do  such  a  thing  as 
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that,  and,  therefore,  it  seems  to  me  that 
it  is  unnecessary  to  put  in  such  a  power. 
Is  t  here  any  person  whom  the  Federal  I'ar- 
liament,  by  virtue  of  this  provision,  could 
make  a  citizen  of  the  Commonwealth  who 
would  not  already  be  a  citizen  of  a  state? 
You  cannot  do  it.  There  is  nothing  to 
which  this  can  possibly  apply.  You  have 
given  the  Federal  Parliament  power  to  deal 
with  the  question  of  aliens,  immigration, 
and  so  on,  to  prevent  the  introduction  of 
undesirable  races.  Under  that  provision 
you  enable  the  Federal  Parliament  to 
legislate  within  certain  limits,  and  in  a 
certain  direction.  Under  that  they  may, 
within  those  limits,  take  away,  or  they 
may  restrict,  the  rights  of  citizenship  in  a 
particular  case.  That  is  what  we  intend 
them  to  do.  I  am  not  going  to  give 
carte  blanche  to  the  Federal  Parliament 
to  say  who  shall  and  who  shall  not 
be  citizens.  The  object  of  all  who  are 
represented  here  is  that  the  Union  of 
these  states  is  of  itself  to  confer  upon 
the  citizens  of  the  states  the  rights  of 
citizens  of  the  Commonwealth. 

Mr.  Higgins. — You  may  depend  upon 
it  that  the  states  will  see  that  this  is 
kept  up. 

Mr.  SYMON. — I  agree  with  the  honor- 
able member,  and  I  also  think  it  is  un- 
likely that  the  Commonwealth  will  seek 
to  derogate  from  it,  but  I  will  not  place  a 
power  in  the  hands  of  the  Commonwealth 
which  will  enable  them  to  derogate  from 
it,  and  if  that  is  not  done  it  will  be 
merely  a  dead  letter.  Is  there  any 
citizen  of  the  Commonwealth  who  is  not 
already  a  citizen  of  the  state?  State 
citizenship  is  his  birthright,  and  by  virtue 
of  it  he  is  entitled  to  the  citizenship  of 
the  Commonwealth.  When  you  have 
immigration,  and  allow  different  people  to 
come  in  who  belong  to  nations  not  of  the 
same  blood  as  we  are,  they  become  natu- 
ralized, and  thereby  are  entitled  to  the 
rights  of  citizenship. 

Sir  Edward  Braddon. — They  are  citi- 
zens if  they  are  British  subjects  before 
thev  come  here. 


Mr.  SYMON.^-That  is  a  point  I  do  not 
wish  to  deal  with.  But  they  become  citizens 
of  the  states,  and  it  is  by  virtue  of  their 
citizenship  of  the  states  that  they  become 
citizens  of  the  Commonwealth.  Are  you 
going  to  have  citizens  of  the  state  who  are 
not  citizens  of  the  Commonwealth? 

Mr.  Kingston. — In  some  states  they 
naturalize  ;  but  they  do  not  in  others. 

Mr.  SYMON.— Then  I  think  they  ought 
to.  The  whole  object  of  legislating  for 
aliens  is  that  there  should  be  uniformity. 

Sir  Edward  Braddon. — They  would  not 
have  that  in  the  Federal  Council. 

Mr.  SYMON.— Very  likely  not.  What 
I  want  to  know  is,  if  there  is  anybody 
who  will  come  under  the  operation  of  the 
law,  so  as  to  be  a  citizen  of  the  Common- 
wealth, who  would  not  also  be  entitled  to 
be  a  citizen  of  the  state  1  There  ought  to 
be  no  opportunity  for  such  discrimination 
as  would  allow  a  section  of  a  state  to 
remain  outside  the  pale  of  the  Common- 
wealth, except  with  regard  to  legislation 
as  to  aliens.  Dual  citizenship  exists,  but 
it  is  not  dual  citizenship  of  persons, 
it  is  dual  citizenship  in  each  person. 
There  may  be  two  men — Jones  and 
Smith — in  one  state,  both  of  whom  are 
citizens  of  the  state,  but  one  only  is  a 
citizen  of  the  Commonwealth.  That 
would  not  be  the  dual  citizenship  meant. 
What  is  meant  is  a  dual  citizenship  in 
Mr.  Trenwith  and  myself.  That  is  to  say, 
I  am  a  citizen  of  the  state  and  I  am  also  a 
citizen  of  the  Commonwealth  ;  that  is  the 
dual  citizenship.  That  does  not  affect  the 
operation  of  this  clause  at  all.  But  if  we 
introduce  this  clause,  it  is  open  to  the 
whole  of  the  powerful  criticism  of  Mr. 
O'Connor  and  those  who  say  that  it  is 
putting  on  the  face  of  the  Constitution 
an  unnecessary  provision,  and  one  which 
we  do  not  expect  will  be  exercised  adversely 
or  improperly,  and,  therefore,  it  is  much 
better  to  be  left  out.  Let  us,  in  deal- 
ing with  this  question,  be  as  careful 
as  we  possibly  can  that  we  do  not 
qualify  the  citizenship  of  this  Common- 
wealth  in    any  way  or  exclude  anybody 
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from  it,  and  let  us  do  that  with  precision 
and  clearness.  As  a  citizen  of  a  state  I 
claim  the  right  to  be  a  citizen  of  the  Com- 
monwealth. I  do  not  want  to  place  in  the 
hands  of  the  Commonwealth  Parliament, 
however  much  I  may  be  prepared  to  trust 
it,  the  right  of  depriving  me  of  citizenship. 
I  put  this  only  as  an  argument,  because 
no  one  would  anticipate  such  a  thing,  but 
the  Commonwealth  Parliament  might  say 
that  nobody  possessed  of  less  than  £1,000 
a  year  should  be  a  citizen  of  the  Federa- 
tion. You  are  putting  that  power  in  the 
hands  of  Parliament. 

Mr.  Higgins. — Why  not  % 

Mr.  SYMON. — I  would  not  put  such 
a  power  in  the  hands  of  any  Parliament. 
We  must  rest  this  Constitution  on  a 
foundation  that  we  understand,  and  we 
mean  that  every  citizen  of  a  state  shall 
be  a  citizen  of  the  Commonwealth,  and 
that  the  Commonwealth  shall  have  no 
right  to  withdraw,  qualify,  or  restrict  those 
rights  of  citizenship,  except  with  regard 
to  one  particular  set  of  people  who  are 
subject  to  disabilities,  as  aliens,  and  so  on. 
Subject  to  that  limitation,  we  ought  not, 
under  this  Constitution,  to  hand  over  our 
birthright  as  citizens  to  anybody,  Federal 
Parliament  or  any  one  else,  and  I  hope 
the  amendment  will  not  be  accepted. 

Dr.  COCKBURN  (South  Australia).— I 
think  the  Commonwealth  should  keep 
in  its  own  hands  the  key  of  its  own 
citizenship.  Some  colonies  are  some- 
what colour-blind  with  regard  to  immi- 
gration, other  colonies  may  be  somewhat 
deficient  in  their  ideas  as  to  naturalization. 
If  we  place  in  the  hands  of  any  state  the 
power  of  forcing  on  the  Commonwealth 
an  obnoxious  citizenship,  we  shall  be 
doing  very  great  evil  to  the  Common- 
wealth. This  power  should  be  in  the 
hands  of  the  Commonwealth  ;  it  should 
itself  possess  power  to  define  the  condi- 
tions on  which  the  citizenship  of  the  Com- 
monwealth shall  be  given  ;  and  the  citizen- 
ship of  the  Commonwealth  should  not 
necessarily  follow  upon  the  citizenship  of 
any  particular  state. 
[Mr.  Symon. 


Mr.  BARTON  (New  South  Wales).— 
We  have  provided  in  this  Constitution  for 
the  exercise  of  the  rights  of  citizenship,  so 
far  as  the  choice  of  representatives  is  con- 
cerned, and  we  have  given  various  safe- 
guards to  individual  liberty  in  the 
Constitution.  We  have,  therefore,  given 
each  resident  in  the  Commonwealth  his 
political  rights,  so  far  as  the  powers  of 
legislation  and  administration  intrusted 
to  the  Commonwealth  are  concerned.  Let 
us  consider  the  positiom.  Before  the  estab- 
lishment of  the  Commonwealth,  each  sub- 
ject is  the  subject  of  a  state.  After  the  Com- 
monwealth is  established,  every  one  who 
acquires  political  rights — in  fact,  every  one 
who  is  a  subject  in  a  state,  having  certain 
political  rights,  has  like  political  rights  in 
the  Commonwealth.  The  only  difference 
between  the  position  before  the  institution 
of  the  Commonwealth  and  afterwards  is 
that,  so  far  as  there  are  additional  political 
powers  given  to  any  subject  or  citizen,  he 
has  the  right  to  exercise  these,  and  the 
method  of  exercising  them  is  defined.  So 
far  the  right  of  citizenship,  if  there  is  a 
right  of  citizenship  under  the  empire,  is 
defined  in  the  Constitution.  Now,  each 
citizen  of  a  state  is,  without  definition, 
a  citizen  of  the  Commonwealth  if  there  is 
such  a  term  as  citizenship  to  be  applied 
to  a  subject  of  the  empire.  I  must  admit, 
after  looking  at  a  standard  authority — 
Stroud's  Judicial  Dictionary — that  I  can- 
not find  any  definition  of  citizenship  as 
applied  to  a  British  subject.  No  such  term 
as  citizen  or  citizenship  is  to  be  found  in 
the  long  roll  of  enactments,  so  far  as  I  can 
recollect,  that  deal  with  the  position  of 
subjects  of  the  United  Kingdom,  and  I  do 
not  think  we  have  been  in  the  habit  of 
using  that  term  under  our  owrn  enact- 
ments in  any  of  our  colonies. 

Mr.  Higgins. — You  had  it  in  the  Draft 
Bill. 

Mr.  BARTON.— Yes ;  but  the  term  has 
since  disappeared,  and  it  disappeared 
owing  to  objections  from  members  of  the 
Convention.  I  am  inclined  to  think  that 
the  Convention  is  right  in  not  applying 
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the  term  "  citizens "  to  subjects  residing 
in  the  Commonwealth  or  in  the  states, 
but  in  leaving  them  to  their  ordinary 
definition  as  subjects  of  the  Crown.  If, 
however,  we  make  an  amendment  of  this 
diameter,  inasmuch  as  citizens  of  the  state 
must  be  citizens  of  the  Commonwealth  by 
the  very  terms  of  the  Constitution,  we 
shall  simply  be  enabling  the  Common- 
wealth to  deal  with  the  political  rights  of 
the  citizens  of  the  states.  The  one  thing 
follows  from  the  other.  If  you  once  admit 
that  a  citizen  or  subject  of  the  state  is  a 
citizen  or  subject  of  the  Commonwealth, 
the  power  conferred  in  these  wide  terms 
would  enable  the  Federal  Parliament  to 
deal  with  the  political  rights  of  subjects  of 
the  states.  I  do  not  think  the  honorable 
member  intends  to  go  so  far  as  that,  but 
his  amendment  is  open  to  that  misconcep- 
tion. 

Mr.  Howe. — Trust  to  the  Federal  Par- 
liament. 

Mr.  BARTON.— When  we  confer  aright 
of  legislation  on  the  Federal  Parliament 
we  trust  them  to  exercise  it  with  wisdom, 
but  we  still  keep  as  the  subject  of  debate 
the  question  of  whether  a  particular  legis- 
lative right  should  be  conferred  on  the 
Federal  Parliament.  When  you  give  them 
the  right  then  you  may  trust  them  to 
exercise  it  fully. 

Mr.  Howe. — And  wisely. 

Mr.  BARTON.— If  the  honorable  mem- 
ber's exclamation  means  more  than  I  have 
explained,  then  the  best  thing  to  do  is  to 
confide  to  the  Commonwealth  the  right  of 
dealing  with  the  lives,  liberty,  and  pro- 
perty of  all  the  persons  residing  in  the 
Commonwealth,  independently  of  any  law 
of  any  state.  That  is  not  intended,  but  that 
is  what  the  expression  "  Trust  the  Federal 
Parliament"  would  mean  unless  it  was 
limited  by  the  consideration  I  have  laid 
down.  I  am  sure  Dr.  Quick  will  see  that 
he  is  using  a  word  that  has  not  a  definition 
in  English  constitutional  law,  and  which  is 
not  otherwise  defined  in  this  Constitution. 
He  will  be  giving  to  the  Commonwealth 
Parliament  a  power,  not  only  of  dealing 


with  the  rights  of  citizenship,  but  of  de- 
fining those  rights  even  within  the  very 
narrowest  limits,  so  that  the  citizenship 
of  a  state  might  be  worth  nothing  ;  or  of 
extending  them  in  one  direction,  and 
narrowing  them  in  another,  so  that  a  sub- 
ject living  in  one  of  the  states  would 
scarcely  know  whether  he  was  on  his 
head  or  his  heels.  Under  the  Constitu- 
tion we  give  subjects  political  rights 
to  enable  the  Parliament  to  legislate  with 
regard  to  the  suffrage,  and  pending  that 
legislation  we  give  the  qualification  of 
electors.  It  is  that  qualification  of  elec- 
tors which  is  really  the  sum  and  substance 
of  political  liberty,  and  we  have  defined 
that.  If  wre  are  going  to  give  the  Federal 
Parliament  power  to  legislate  as  it  pleases 
with  regard  to  Commonwealth  citizenship, 
not  having  defined  it,  we  may  be  enabling 
the  Parliament  to  pass  legislation  that 
would  really  defeat  all  the  principles  in- 
serted elsewhere  in  the  Constitution,  and, 
in  fact,  to  play  ducks  and  drakes  with  it. 
That  is  not  what  is  meant  by  the  term 
"  Trust  the  Federal  Parliament." 

Mr.  Higgins. — You  give  the  Federal 
Parliament  power  to  naturalize. 

Mr.  BARTON.— Yes ;  and  in  doing  that 
we  give  them  power  to  make  persons  sub- 
jects of  the  British  Empire.  Have  we  not 
done  enough  ?  We  allow  them  to  natu- 
ralize aliens.  That  is  a  power  which,  with 
the  consent  of  the  Imperial  authority,  has 
been  carried  into  legislation  by  the  various 
colonies,  and,  of  course,  we  cannot  do  less 
for  the  Commonwealth  than  we  have  done 
for  the  colonies. 

Mr.  Kingston. — Such  legislation  is  only 
good  within  the  limits  of  each  state. 

Mr.  BARTON. — Yes;  and  here  we  have 
a  totally  different  position,  because  the 
actual  right  which  a  person  has  as  a 
British  subject — the  right  of  personal 
liberty  and  protection  under  the  laws — is 
secured  by  being  a  citizen  of  the  states. 
It  must  be  recollected  that  the  ordinary 
rights  of  liberty  and  protection  by  the  laws 
are  not  among  the  subjects  confided  to  the 
Commonwealth.      The   administration   of 
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the  laws  regarding  property  and  personal 
liberty  is  still  left  with  the  states.  We 
do  not  propose  to  interfere  with  them 
in  this  Constitution.  We  leave  that 
amongst  the  reserved  powers  of  the 
states,  and,  therefore,  having  done 
nothing  to  make  insecure  the  rights 
of  property  and  the  rights  of  liberty 
which  at  present  exist  in  the  states,  and 
having  also  said  that  the  political  rights 
exercisable  in  the  states  are  to  be  exer- 
cisable also  in  the  Commonwealth  in  the 
election  of  representatives,  we  have  done 
all  that  is  necessary.  It  is  better  to  rest 
there  than  to  plunge  ourselves  into  what 
may  be  a  sea  of  difficulties.  We  do  not 
know  to  what  extent  a  power  like  this 
may  be  exercised,  and  we  should  pause 
before  we  take  any  such  leap  in  the  dark. 

Dr.  QUICK  (Victoria).— I  understood 
that,  under  the  Federal  Constitution  we 
are  creating,  we  would  have  a  dual  citi- 
zenship, not  only  a  citizenship  of  the 
states,  but  also  a  citizenship  of  the  higher 
political  organization — that  of  the  Com- 
monwealth. It  seems  now,  from  what  the 
Hon.  Mr.  Barton  has  said,  that  we  are 
not  to  have  that  dual  citizenship;  we  are 
to  have  only  a  citizenship  of  the  states. 

Mr.  Barton. — I  did  not  say  that.  I 
say  that  our  real  status  is  as  subjects, 
and  that  we  are  all  alike  subjects  of  the 
British  Crown. 

Dr.  QUICK. — If  we  are  to  have  a  citi- 
zenship of  the  Commonwealth  higher, 
more  comprehensive,  and  nobler  than 
that  of  the  states,  I  would  ask  why  is  it 
not  implanted  in  the  Constitution  1  Mr. 
Barton  was  not  present  when  I  made  my 
remarks  in  proposing  the  clause.  I  then 
anticipated  the  point  he  has  raised  as  to 
the  position  we  occupy  as  subjects  of  the 
British  Empire.  I  took  occasion  to  indi- 
cate that  in  creating  a  federal  citizenship, 
and  in  denning  the  qualifications  of  that 
federal  citizenship,  we  were  not  in  any  way 
interfering  with  our  position  as  subjects 
of  the  British  Empire.  It  would  be 
beyond  the  scope  of  the  Constitution  to 
do  that.  We  might  be  citizens  of  a 
[Mr.  Barton. 


city,  citizens  of  a  colony,  or  citizens  of  a. 
Commonwealth,  but  we  would  still  be 
subjects  of  the  Queen.  I  see  therefore 
nothing  unconstitutional,  nothing  con- 
trary to  our  instincts  as  British  subjects, 
in  proposing  to  place  power  in  this  Consti- 
tution to  enable  the  Federal  Parliament  to 
deal  with  the  question  of  federal  citizenship. 
An  objection  has  been  raised  in  various 
quarters — as  by  the  honorable  and  learned 
members  (Mr.  O'Connor  and  Mr.  Wise)— 
to  the  effect  that  we  ought  to  define 
federal  citizenship  in  the  Constitution  itself. 
I  have  considered  this  matter  very  care- 
fully, and  it  has  seemed  to  me  that  it 
would  be  most  difficult  and  invidious,  if 
not  almost  impossible,  to  frame  a  satis- 
factory definition.  There  is  in  the 
Constitution  of  the  United  States  of 
America  a  cast-iron  definition  of  citizen- 
ship, which  has  been  found  to  be  abso- 
lutely unworkable,  because,  among  other 
things,  it  says  that  a  citizen  of  the  United 
States  shall  be  a  natural-born  or  natu- 
ralized citizen  within  the  jurisdiction  of 
the  United  States,  and  it  has  been  found 
that  that  excludes  the  children  of  citizens 
born  outside  the  limits  of  this  jurisdiction. 
That  shows  the  danger  of  attempting 
definitions,  and  although  I  have  placed  a 
proposed  clause  defining  federal  citizen- 
ship upon  the  notice- paper,  the  subject 
seems  to  me  surrounded  with  the  greatest 
difficulty,  and  no  doubt  the  honorable  and 
learned  members  (Mr.  Wise,  Mr.  O'Con- 
nor, and  Mr.  Symon)  would  be  the  first  to 
attack  any  definition,  and  would  be  able 
to  perforate  it.  In  my  opinion,  it  would 
be  undesirable  to  implant  a  cast-iron  defi- 
nition of  citizenship  in  the  Constitution, 
because  it  would  be  better  to  leave  the  ques- 
tion more  elastic,  more  open  to  considera- 
tion, and  more  yielding  to  the  advancing 
changes  and  requirements  of  the  times. 

Mr.  Walker. — Is  not  a  citizen  of  the 
state,  ipso  facto,  a  citizen  of  the  Common- 
wealth ? 

Dr.  QUICK.— It  required  the  14th 
amendment  to  place  that  beyond  doubt 
in   the  American  Constitution.      In  the 
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proposition  which  I  have  put  before  the 
Convention  I  do  not  desire  at  all  to  inter- 
fere with  state  citizenship.  1  leave  that 
entirely  to  the  states.  In  my  opinion,  it  is 
in  no  way  desirable  to  trench  upon  state 
citizenship.  But  I  think  we  are  entitled 
to  place  in  the  Constitution  a  provision 
empowering  the  Federal  Parliament  to 
deal  with  the  incidence  of  Commonwealth 
citizenship,  its  mode  of  acquisition,  the 
status  it  confers,  and  the  maimer  in 
which  it  may  be  lost.  It  has  been 
suggested  by,  I  think,  the  honorable 
and  learned  member  (Mr.  Glynn),  that 
a  definition  of  citizenship  should  be 
accompanied  by  something  in  the  nature 
of  inter-state  citizenship,  that  is,  that  the 
citizens  of  one  state  should  be  entitled  to 
all  the  privileges  and  immunities  of  the 
citizens  of  another  state.  But  I  would 
point  out  that  such  a  provision  would  be 
inconsistent  with  an  amendment  already 
placed  in  the  Constitution.  We  have  al- 
ready eliminated  inter-state  citizenship, 
upon  the  ground  that  it  might  interfere 
with  the  right  of  each  state  to  impose  dis- 
abilities and  disqualifications  upon  certain 
races.  I  am  sure  that  the  Federal 
Parliament  would  not  be  able,  under  the 
provision  which  I  wish  to  insert,  to  legislate 
in  regard  to  state  citizenship  or  to  in  any 
way  enlarge  the  Commonwealth  rights  or 
privileges  at  the  expense  of  the  rights  of 
the  states.  The  power  of  the  Federal 
Parliament  could  only  be  exercised  in 
regard  to  the  privileges  and  rights  con- 
templated by  the  Constitution  itself.  I 
may  point  out  roughly  some  of  the  rights 
which  are  contemplated  by  the  Consti- 
tution. There  is  the  right  to  assert 
any  claim  which  a  citizen  might  have 
upon  the  Government,  the  right  to  trans- 
act any  business  he  might  have,  the 
right  to  seek  the  protection  of  the 
Government,  to  share  its  offices,  to 
engage  in  its  administrative  functions, 
to  have  free  access  to  the  ports 
of  the  Commonwealth  and  to  its  public 
offices  and  courts  of  justice,  to  use  its  navig- 
able waters,  and  to  all  the  privileges  and 


benefits  secured  by  the  Commonwealth 
for  its  citizens  by  treaties  with  foreign 
nations.  In  my  earlier  remarks  I  did  not 
enumerate  more  than  the  last  of  these 
rights.  When  the  Federal  Government  is 
negotiating  with  foreign  nations,  say  for 
treaties  of  commerce,  and  certain  rights 
and  privileges  are  obtained  thereby  for 
the  citizens  of  the  Commonwealth,  it 
ought  to  be  able  to  point  to  a  definition  of 
Commonwealth  citizenship.  I  am  amazed 
at  the  force  and  the  consistency  with  which 
technical  objections  are  being  raised  against 
every  proposal  calculated  to  improve 
and  popularize  the  Constitution.  One 
would  imagine  that  this  was  to  be  a  mere 
lawyers'  Constitution,  and  that  everything 
that  seems  to  go  beyond  mere  legal  literal- 
ism must  be  rejected.  Again,  I  ask  are 
we  to  have  a  Commonwealth  citizenship  ? 
If  we  are,  why  is  it  not  to  be  implanted 
in  the  Constitution  1  Why  is  it  to  be 
merely  a  legal  inference  1  It  is  all  non- 
sense to  say  that  the  Commonwealth  Par- 
liament is  going  to  cut  down  and  reduce 
the  state  citizenship.  It  will  only  deal 
with  federal  citizenship.  Why  should  not 
the  Federal  Parliament  be  able  to.  de- 
prive any  person  who  broke  the  Common- 
wealth laws  of  the  Commonwealth  citizen- 
ship1? Would  not  that  be  within  the 
functions  and  jurisdiction  of  the  Com- 
monwealth Parliament?  I  think  that  it 
would  be  strictly  within  its  functions.  If 
we  are  not  to  provide  for  this  Common- 
wealth citizenship,  what  will  be  the  posi- 
tion of  those  residing  in  territories  which 
may  hereafter  be  created  1  The  honor- 
able member  (Mr.  Walker),  among  others, 
is  desirous  that  a  certain  portion  of 
territory  shall  be  set  apart  as  within 
the  exclusive  jurisdiction  of  the  Com- 
monwealth for  a  federal  capital.  That  is 
a  view  which  I  share  with  him.  But 
I  ask  what  will  be  the  civic  status 
of  the  inhabitants  of  the  federal  terri- 
tory? I  hope  that  the  provision  which  I 
have  brought  forward  will  be  dealt  with 
by  the  Convention,  not  from  a  strictly 
Legal    aspect,    but    from    the    broad    and 
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comprehensive  point  of  view  from  which  we 
have  been  accustomed  to  deal  with  it  when 
upon  the  public  platform  we  have  informed 
our  people  that  by  federation  they  will  be 
placed  upon  a  higher  plane  of  citizenship.  I 
would  ask  is  a  provision  of  this  kind  to  be 
rejected  merely  upon  technical  grounds  ? 

Mr.SYMON  (South  Australia).— I  think 
we  ought  to  protest  against  its  beipg 
suggested  that  any  of  us  are  opposing  this 
provision  upon  technical  grounds.  This 
is  a  very  much  larger  question,  and 
it  is  a  question  deserving  of  all  the 
earnestness  and  energy  which  the  hon- 
orable member  (Dr.  Quick)  has  thrown 
into  its  discussion.  But  when  he  submits 
as  a  reason  for  carrying  the  provision  that 
it  should  not  be  dealt  with  as  a  lawyers' 
question,  and  one  dealing  with  the  rigid 
legal  interpretation  of  the  Constitution,  I 
venture,  with  great  respect  and  emphasis, 
to  dissent  from  his  position.  This  is  a 
matter  which  goes  to  the  very  foundation 
of  the  Constitution  which  we  are  framing. 
At  the  very  root  of  the  proposed  Union  is 
the  invitation  to  the  citizens  of  the  states 
to  join  the  Federation,  and  to  obtain,  as 
their  reward,  citizenship  of  the  Common- 
wealth. My  honorable  and  learned  friend 
has  enumerated  a  number  of  things  which 
might  or  might  not  be  done  under 
this  provision.  Will  he  tell  me  whether 
it  is  not  a  fact  that  the  Federal  Parliament 
could,  under  this  provision,  take  away  the 
citizenship  which  might  be  obtained  by 
joining  the  Union  1 

Mr.  Isaacs. — Under  other  clauses  of  the 
Constitution,  the  Federal  Parliament  could 
take  away  the  franchise  from  any  one. 

Mr.  SYMON.  — The  honorable  and 
learned  member  is  now  dealing  with 
another  matter.  Would  not  the  provi- 
sion which  is  now  before  us  confer  upon 
the  Federal  Parliament  the  power  to  take 
away  a  portion  of  this  dual  citizenship, 
with  which  the  honorable  and  learned  mem- 
ber (Dr.  Quick)  has  so  eloquently  dealt? 
If  that  is  the  case,  what  this  Convention 
is  asked  to  do  is  to  hand  over  to  the 
Federal  Parliament  the  power,  whether 
[Dr.  Quick. 


exercised  or  not,  of  taking  away  from  us 
that  citizenship  in  the  Commonwealth 
which  we  acquire  by  joining  the  Union. 
I  am  not  going  to  put  that  in  the  powrer 
of  any  one,  and  if  it  is  put  in  the  power  of 
the  Federal  Parliament,  then  I  should  feel 
that  it  was  a  very  serious  blot  on  the 
Constitution,  and  a  very  strong  reason 
why  it  should  not  be  accepted.  It  is  not 
a  lawyers'  question ;  it  is  a  question  of 
whether  any  one  of  British  blood  who  is 
entitled  to  become  a  citizen  of  the  Com- 
monwealth is  to  run  the  risk — it  may  be 
a  small  risk — of  having  that  taken  away 
or  diminished  by  the  Federal  Parliament? 
When  we  declare — "  Trust  the  Parlia- 
ment," I  am  willing  to  do  it  in  everything 
which  concerns  the  working  out  of  this 
Constitution,  but  I  am  not  prepared  to 
trust  the  Federal  Parliament  or  anybody 
to  take  away  that  which  is  a  leading 
inducement  for  joining  the  Union. 

Question — That  the  proposed  newT  sub- 
section (31a)  be  inserted — put. 

The  committee  divided — 

Ayes  ...  ...  ...      15 

Noes  ...  ...  ...     21 

Majority  against  Dr.   Quick's  )     ~ 
amendment      ...  ...  j 


Berry,  Sir  G. 
Braddon,  Sir  E.  N.  C 
Carruthers,  J.  H. 
Cockburn,  Dr.  J.  A. 
Deakin,  A. 
Hackett,  J.  W. 
Higgins,  H.  B. 
Holder,  F.  W. 

Briggs,  H. 
Brown,  N.  J. 
Brunker,  J.  N. 
Crowder,  F.  T. 
Dobson,  H. 
Downer,  Sir  J.  W. 
Forrest,  Sir  J. 
Fysh,  Sir  P.  0. 
Glynn,  P.  M. 
Grant,  C.  H. 
Hassell,  A.  Y. 

Ayes. 
Solomon,  V.  L. 
Gordon,  J.  H. 


Ayes. 

Howe,  J.  H. 

Isaacs,  I.  A. 

Kingston,  C.  C. 

Lyne,  W.  J. 

Peacock,  A.  J. 

Trenwith,  W.  A. 
Teller. 

Quick,  Dr.  J. 
Noes. 

Henning,  A.  H. 

Lee  Steere,  Sir  J.  G. 

Lewis,  N.  E. 

O'Connor,  R.  E. 

Reid,  G.  H. 

Symon,  J.  H. 

Venn,  H.  W. 

Walker,  J.  T. 

Wise,  B.  R. 

Teller. 

Barton,  E. 
Pairs. 

Noe.s. 

Clarke,  M.  J. 
Leake,  G. 
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Question  so  resolved  in  the  nega- 
tive. 

The  CHAIRMAN.— The  next  question 
is  Mr.  Higgins'  proposed  new  clause  in 
lieu  of  clause  109,  which  was  struck  out. 

Mr.  HIGGINS  (Victoria).— I  was  not 
aware  that  this  clause  would  come  on  so 
soon ;  but,  inasmuch  as  I  have  spoken  to 
the  words  in  the  preamble  so  recently,  I 
think  I  shall  be  able  to  save  honorable 
members  the  infliction  of  a  long  speech  on 
this  subject.  My  idea  is  to  make  it  clear 
beyond  doubt  that  the  powers  which  the 
states  individually  have  of  making  such 
laws  as  they  like  with  regard  to  religion 
shall  remain  undisturbed  and  unbroken, 
and  to  make  it  clear  that  in  framing  this 
•Constitution  there  is  no  intention  what- 
ever to  give  to  the  Federal  Parliament 
the  power  to  interfere  in  these  matters. 
My  object  is  to  leave  the  re- 
served rights  to  the  states  where  they 
are,  to  leave  the  existing  law  as  it 
is;  and  just  as  each  state  can  make  its 
own  factory  laws,  or  its  own  laws  as  to 
the  hours  of  labour,  so  each  state  should 
be  at  full  liberty  to  make  such  laws  as  it 
thinks  fit  in  regard  to  Sunday  or  any 
other  day  of  rest.  I  simply  want  to  leave 
things  as  they  are.  I  do  not  want  to  in- 
terfere with  any  right  the  state  has.  I 
merely  want  to  make  it  clear  that,  having 
inserted  in  the  preamble  of  the  Constitu- 
tion certain  words  which,  according  to 
United  States  precedents,  would  involve 
certain  inferential  powers,  there  is  no 
intention  on  the  part  of  the  Conven- 
tion to  confer  even  inferentially  these 
powers  on  the  Federal  Parliament.  I 
want,  in  this  respect,  as  I  said,  to  pre- 
serve the  states'  rights  intact,  but  upon 
my  former  amendment  I  went  too  far,  ac- 
cording to  the  views  of  the  members  of  the 
Convention,  and,  therefore,  I  am  only  going 
to  the  extent  of  making  it  clear  that  the 
Commonwealth  Parliament  is  to  have  no 
such  power.  I  went  too  far  on  my  former 
amendment,  inasmuch  as  I  said  that 
neither  a  state  nor  the  Commonwealth  was 
to  have  this  power.  I  did  that  because  the 


then  existing  clause  109  only  referred  to 
a  state,  and  provided  that — 

A  state  shall  not  make  any  law  prohibit- 
ing the  free  exercise  of  any  religion. 

Well,  I  did  not  know  that  the  Convention 
was  willing  to  go  so  far  as  it  has  gone, 
and  strike  out  the  whole  of  that  clause  as 
to  the  state.  However,  it  has  done  so. 
I  beg  to  move  the  insertion  of  the  fol- 
lowing new  clause  to  replace  clause  109 
already  struck  out : — 

The  Commonwealth  shall  not  make  any  law 
prohibiting  the  free  exercise  of  any  religion,  or 
for  the  establishment  of  any  religion,  or  impos- 
ing any  religious  observance,  and  no  religious 
test  shall  be  required  as  a  qualification  for  any 
office  or  public  trust  under  the  Commonwealth. 

I  may  state  that  most  of  this  clause,  with 
regard  to  the  making  of  laws,  is  already 
in  the  American  Constitution,  either  in 
the  original  Constitution  or  by  way  of  an 
amendment  of  the  Constitution.  In  the 
Constitution  of  the  United  States  there  is 
a  provision  that  the  Federal  Parliament  is 
not  to  make  any  law  prohibiting  the  free 
exercise  of  any  religion,  and  there  is  also 
a  clause,  the  very  first  amendment  of  the 
Constitution,  that  the  Federal  Parliament 
is  not  to  make  any  law  for  the  establish- 
ment of  any  religion.  In  the  original 
Constitution  you  will  find  also  a  clause 
to  the  effect  that  there  is  to  be  no  reli- 
gious test  required  as  a  qualification 
for  any  post  or  office.  The  only 
difficulty,  therefore,  is  in  respect  of  these 
words  about  imposing  religious  observ- 
ances, and  that  part,  as  I  have  already 
indicated  this  morning,  is  rendered  neces- 
sary by  the  inclusion  in  the  preamble  of 
our  Constitution  of  words  which  they  have 
not  got  in  the  American  Constitution.  But 
in  consequence  of  a  decision  of  the  United 
States  in  1892,  which  went  to  the  effect 
that  the  United  States  of  America  form 
a  Christian  nation,  the  courts  have  held 
that  the  United  States  are  able  to  make 
laws  for  the  purpose  of  imposing  Sunday 
observance  all  over  the  Commonwealth. 
I  say,  then,  in  brief,  that  I  merely  want 
to  preserve  to  the  individual  states  the 
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absolute  power  of  regulating  all  observ- 
ances of  this  sort.  They  have  the  power 
as  it  is.  They  can  make  any  factory  laws 
they  like,  and  I  want  to  make  it  clear 
that  there  cannot  be  an  overriding  Com- 
monwealth law  which  will  interfere  with 
the  power  the  states  now  have.  There- 
fore, I  have  moved  this  new  clause. 

Mr.  REID  (New  South  Wales).— If  my 
honorable  friend  could  point  out  in  the 
Bill  any  subject  allied  with  religion  which 
would  make  it  necessary  to  put  such  a 
clause  as  this  in  the  Bill,  I  would  vote 
with  him. 

Mr.  Higgins. — The  preamble. 

Mr.  REID. — That  can  only  be  amended 
by  reference  to  the  people. 

Mr.  BARTON  (New  South  Wales).— I 
feel  some  hesitation  about  voting  for  this 
proposed  new  clause.  It  was  proposed 
originally  in  clause  109  that — 

A  state  shall  not  make  any  law  prohibiting 
the  free  exercise  of  any  religion. 

Well,  that  clause  has  been  struck  out.  It 
was  decided  that  we  should  not  prevent 
any  state  from  making  a  law  prohibiting 
the  free  exercise  of  any  religion.  That 
was  done  partly  on  the  ground  that  we 
did  not  desire  to  interfere  unnecessarily 
with  the  states.  But  clause  109  was 
struck  out  on  the  more  solid  ground, 
that  there  was  no  likelihood  of  any  state 
ever  prohibiting  the  free  exercise  of  any 
religion — that  there  had  been  nothing 
of  the  kind  in  the  past,  and  that  there 
was  not  the  slightest  reason  to  expect 
the  occurrence  of  any  such  thing  in 
the  future ;  that  the  more  the  institu- 
tions under  which  we  live  expanded, 
the  less  likelihood  there  was  of  any 
religious  persecution  of  any  kind.  Now, 
if  we  hold  that  view  with  regard  to 
the  state,  why  should  we  not  hold  it  in 
regard  to  the  Commonwealth  *?  If  that  is 
the  reason  which  makes  us  strike  out  a 
clause  prohibiting  any  state  from  making 
any  law  prohibiting  the  free  exercise  of 
any  religion,  why  should  we  not  hold  that 
as  a  valid  and  sufficient  reason  against 
[Mr.  Higgins. 


inserting  any  clause  prohibiting  the  Com- 
monwealth from  making  any  law  pro- 
hibiting the  free  exercise  of  any  religion  1 
If  we  feel  secure  from  religious  per- 
secution under  the  Parliaments  and  the 
Governments  of  the  states,  what  rea- 
son have  we  to  fear  that  we  shall  be 
subject  to  religious  persecution  under  the 
Federal  Parliament,  which  it  is  supposed 
will  be  superior  in  character  to  the  Parlia- 
ments of  the  states  ?  If  the  fear  does  not 
exist  in  the  one  case — and  we  think  so  little 
of  it  as  to  cause  us  to  strike  out  clause  9, 
as  we  did — why  should  we  entertain  the 
same  fear  with  regard  to  the  Common- 
wealth any  more  than  we  entertain  it  in 
regard  to  the  states  1 

Mr.  Wise. — You  might  say  the  same 
thing  as  to  Congress. 

Mr.  BARTON.— Certainly  there  is  a 
decision  in  the  United  States  to  the  effect 
that  it  is  a  Christian  nation.  What  does 
that  decision  amount  to  1  Is  it  not  really 
a  decision  based  on  the  fact  that  the 
institutions  of  England,  under  the  common 
law,  are  Christian  institutions,  which,  so 
far  as  they  are  not  interfered  with  by  any 
written  Constitution,  belong  to  citizens  of 
the  United  States,  as  having  been  brought 
over  by  them  as  British  subjects,  and 
kept  by  them  from  that  day  to  this  1  If 
that  is  the  ground  of  the  American  de- 
cision, which  I  suspect  it  is,  the  same 
thing  applies  in  some  of  these  colonies. 
Decisions  have  been  given  to  the  effect 
that  these  colonies  are  Christian  com- 
munities. I  remember  a  case  in  which 
that  doctrine  was  expounded  at  length 
by  the  late  Chief  Justice  Martin,  of  New 
South  Wales.  Now,  if  the  colonies  are 
Christian  communities,  the  common  law 
of  England  will  apply  to  the  Common- 
wealth, except  so  far  as  this  Constitution 
alters  that  law  ;  and  if  it  is  part  of  the 
common  law  of  England  that  we  shall  be 
regarded  as  a  Christian  community,  what 
fear  is  there  of  our  suffering  any  dangers 
of  the  kind  indicated  in  the  amendment, 
simply  because  we  are  a  Christian  com- 
munity ?     I  do  not  see  any  danger  of  the 
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kind  to  be  anticipated.  I  think  that  be- 
cause we  are  a  Christian  community  we 
ought  to  have  advanced  so  much  since  the 
days  of  State  aid  and  the  days  of  making 
a  law  for  the  establishment  of  a  religion, 
since  the  days  for  imposing  religious  ob- 
servances or  exacting  a  religious  test  as  a 
qualification  for  any  office  of  the  State,  as 
to  render  any  such  dangers  practically 
impossible,  and  we  will  be  going  a  little 
too  far  if  we  attempt  to  load  this  Consti- 
tution with  a  provision  for  dangers  which 
are  practically  non-existent. 

Mr.  Higgins. — That  is  the  question — 
are  those  dangers  non-existent  ? 

Mr.  BARTON.— I  do  not  think  the  fact 
that  we  may  be  held  by  law  to  be  a 
Christian  community  is  any  reason  for  us 
to  anticipate  that  there  will  be  any  longer 
any  fear  of  a  reign  of  Christian  persecu- 
tion— any  fear  that  there  will  be  any 
remnant  of  the  old  ideas  which  have 
caused  so  much  trouble  in  other  ages.  The 
whole  of  the  advancement  in  English- 
speaking  communities,  under  English  laws 
and  English  institutions,  has  shown  a  less 
and  less  inclination  to  pass  laws  for  impos- 
ing religious  tests,  or  exacting  religious 
observances,  or  to  maintain  any  religion. 
We  have  not  done  that  in  Australia.  We 
have  abolished  state  religion  in  all  these 
colonies ;  we  have  wiped  out  every  religious 
test,  and  we  propose  now  to  establish  a  Go- 
vernment and  a  Parliament  which  will  be 
at  least  as  enlightened  as  the  Governments 
and  Parliaments  which  prevail  in  various 
states ;  therefore,  what  is  the  practical 
fear  against  which  we  are  fighting  1  That 
is  the  difficulty  I  have  in  relation  to  this 
proposed  clause.  If  I  thought  there  was 
any — the  least — probability  or  possibility, 
taking  into  consideration  the  advancement 
of  liberal  and  tolerant  ideas  that  is  con- 
stantly going  on  of  any  of  these  various 
communities  utterly  and  entirely  re- 
tracing its  steps,  I  might  be  with  the 
honorable  member.  If  we,  in  these 
communities  in  which  we  live,  have  no 
right  whatever  to  anticipate  a  return 
of  methods  which  were  practised  under  a 


different  state  or  Constitution,  under  a 
less  liberal  measure  of  progress  and  ad- 
vancement ;  if,  as  this  progress  goes  on, 
the  rights  of  citizenship  are  more  re- 
spected; if  the  divorce  between  Church 
and  State  becomes  more  pronounced ;  if  we 
have  no  fear  of  a  recurrence  of  either  the 
ideas  or  the  methods  of  former  days 
with  respect  to  these  colonies,  then  I 
do  suggest  that  in  framing  a  Constitu- 
tion for  the  Commonwealth  of  Australia, 
which  we  expect  to  make  at  least  as 
enlightened,  and  which  we  expect  to  be 
administered  with  as  much  intellectuality 
as  any  of  the  other  Constitutions,  we  are 
not  going  to  entertain  fears  in  respect  of 
the  Commonwealth  which  we  will  not 
attempt  to  entertain  with  respect  to 
any  one  of  the  states.  Now,  we 
have  shown  that  we  do  not  intend 
these  words  to  apply  to  our  states  by 
striking  out  clause  109.  That  might  be 
a  provision  that  might  be  held  to  be  too 
express  in  its  terms,  because  there  may 
be  practices  in  various  religions  wThich 
are  believed  in  by  persons  who  may  enter 
into  the  Commonwealth  belonging  to 
other  races,  which  practices  would  be 
totally  abhorrent  to  the  ideas,  not  only 
to  any  Christian,  but  to  any  civilized 
community ;  and  inasmuch  as  the  Com- 
monwealth is  armed  with  the  power 
of  legislation  in  regard  to  immigration 
and  emigration,  and  with  regard  to  natu- 
ralization, and  also  with  regard  to  the 
making  of  special  laws  for  any  race, 
except  the  aboriginal  races  belonging 
to  any  state — inasmuch  as  we  have  all 
these  provisions  under  which  it  would  be 
an  advisable  thing  that  the  Common- 
wealth, under  its  regulative  power,  should 
prevent  any  practices  from  taking  place 
which  are  abhorrent  to  the  ideas  of 
humanity  and  justice  of  the  community; 
and  inasmuch  as  it  is  a  reasonable  thing 
that  these  outrages  on  humanity  and  jus- 
tice (if  they  ever  occur)  should  be  pro- 
hibited by  the  Commonwealth,  it  would 
be  a  dangerous  thing,  perhaps,  to  place  in 
the  Bill  a  provision  which  would  take  out 
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of  their  hands  the  power  of   preventing 
any  such  practices. 

Mr.  Higgins. — Do  you  think  that  the 
Commonwealth  has  that  power  under  the 
existing  Bill? 

Mr.  BARTON.— I  am  not  sure  that  it 
has  not.  I  am  not  sure  that  it  has  not 
power  to  prevent  anything  that  may  seem 
an  inhuman  practice  by  way  of  religious 
rite. 

Mr.  Higgins. — I  want  to  leave  such 
matters  to  the  states. 

Mr.  BARTON. — But  inasmuch  as  we 
have  given  to  the  Commonwealth  the 
power  of  regulating  the  entry  of  that 
class  of  persons,  and  the  power  of  regu- 
lating them  when  they  have  entered,  is  it 
not  desirable  that  in  that  process  there 
shall  be  left  to  the  Commonwealth  power 
of  repressing  any  such  practices  in  the 
name  of  religion  as  I  have  indicated? 
If  it  be  necessary  that  there  should  be 
some  regulative  power  left  to  the  Com- 
monwealth, then  the  argument  that  we 
should  leave  the  matter  to  the  states  does 
not  apply,  because  we  give  such  a  power 
to  the  Commonwealth. 

Mr.  Higgins. — Then  all  crimes  should 
be  left  to  the  Commonwealth  ? 

Mr.  BARTON.— No;  because  you  do 
not  give  any  power  with  regard  to  punish- 
ing crime  to  the  Commonwealth,  but  you 
do  give  power  to  the  Commonwealth  to 
make  special  laws  as  to  alien  races ;  and 
the  moment  you  do  that  the  power  of 
making  such  laws  does  not  remain 
in  the  hands  of  the  states ;  and  if 
you  place  in  the  hands  of  the  Common- 
wealth the  power  to  prevent  such  practices 
as  I  have  described  you  should  not  defeat 
that  regulative  power  of  the  Common- 
wealth. I  do  not  think  that  that  applies  at 
all,  however,  to  any  power  of  regulating  the 
lives  and  proceedings  of  citizens,  because 
we  do  not  give  any  such  power  to  the 
Commonwealth,  whilst  we  do  give  the 
Commonwealth  power  with  regard  to  alien 
races ;  and  having  given  that  power,  we 
should  take  care  not  to  take  away  an 
[Mr.  Barton. 


incident  of  it  which  it  may  be  necessary 
for  the  Commonwealth  to  use  by  way  of 
regulation.  I  have  had  great  hesitation 
about  this  matter,  but  I  think  I  shall  be 
prevented  from  voting  for  the  first  part ; 
and  as  to  establishing  any  religion,  that 
is  so  absolutely  out  of  the  question,  so 
entirely  not  to  be  expected 

Mr.  Symon. — It  is  part  of  the  unwritten 
law  of  the  Constitution  that  a  religion 
shall  not  be  established. 

Mr.  BARTON.— It  is  so  foreign  to  the 
whole  idea  of  the  Constitution  that  we 
have  no  right  to  expect  it ;  and,  as  my 
honorable  and  learned  friend  (Mr.  Symon) 
suggests  by  his  interruption,  I  do  not 
think,  whatever  may  be  the  result  of  any 
American  case,  that  any  such  case  can  be 
stretched  for  a  moment  in  such  a  way  as  to 
give  Congress  power  of  passing  any  law  to 
establish  any  religion.  I  do  not  suppose 
that  there  is  a  man  in  Congress  who 
would  suggest  it;  and  I  have  no  doubt 
that  the  same  court  that  decided  that  the 
community  was  a  Christian  community 
would  say  that  the  United  States  Con- 
gress had  no  power  to  establish  any 
religion.  The  only  part  of  the  matter  upon 
which  I  have  had  the  least  doubt  (having 
become  more  confirmed  in  my  opinion 
since  I  have  considered  the  matter 
further)  is  the  latter  part  of  the  pro- 
posal, which  is  that  no  religious  test 
shall  be  required  for  any  place  of  pub- 
lic trust  in  the  Commonwealth.  I  do 
not  think  that  any  such  test  would  be 
required,  and  the  only  question  is  whether 
it  is  possible.  I  have  come  to  the  conclu- 
sion that  it  is  not  possible.  Therefore, 
my  disposition  is  to  vote  against  the 
whole  clause. 

Mr.  Reid. — I  suppose  that  money  could 
not  be  paid  to  any  church  under  this 
Constitution  ? 

Mr.  BARTON.— No;  you  have  only 
two  powers  of  spending  money,  and  a 
church  could  not  receive  the  funds 
of  the  Commonwealth  under  either  of 
them. 
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Mr.  WISE  (New  South  Wales).— I  can 
conceive  of  no  matter  more  fit  for  state 
control  than  that  of  religious  observance, 
and,  therefore,  I  am  utterly  unable  to  fol- 
low the  leader  of  the  Convention  (Mr.  Bar- 
ton) in  his  contention.  There  should  not  be 
any  opening  for  doubt  as  to  the  power 
of  the  Commonwealth  to  exercise  control 
over  any  religion  of  the  state.  I  wish  I 
could  share  Mr.  Barton's  optimistic  views 
as  to  the  death  of  the  spirit  of  reli- 
gious persecution.  But  we  have  seen  in 
our  own  time  a  recrudescence  of  that  evil 
demon,  which,  I  fear,  is  only  scotched  and 
not  killed.  At  any  rate,  the  period  during 
which  we  have  enjoyed  religious  liberty 
is  not  long  enough  for  us  to  be  able 
to  say  with  confidence  that  there  will  be 
no  swinging  back  of  the  pendulum  to  the 
spirit  of  the  times  from  which  we  have  only 
recently  emerged.  Consequently  there  is 
some  reason  for  the  alarms  which  have 
been  expressed  by  a  very  large  body  of 
people,  who  have  not  been  represented  in 
this  Convention,  by  long  petitions,  but  who 
none  the  less  are  entitled  to  be  considered 
when  we  are  framing  this  Constitution, 
and  who,  rightly  or  wrongly — for  my  own 
part,  I  believe  rather  more  wrongly  than 
rightly — believe  that  the  agitation  for 
the  insertion  in  the  preamble  of  the 
words  which  we  have  inserted  to-day 
is  sufficient  to  cause  alarm  among  citi- 
zens of  certain  ways  of  thinking,  and  that 
there  is  an  ulterior  design  on  the  part  of 
some  people  in  the  community  to  give  the 
Commonwealth  power  to  interfere  with 
religious  observances. 

Mr.  Higgins.— We  had  38,000  sig- 
natures to  a  petition  from  the  people  in 
Victoria  against  the  inclusion  of  these 
words  in  the  preamble. 

Mr.  WISE. — I  am  very  glad  to  hear  it. 
That  strengthens  my  argument.  If 
38,000  citizens  of  Victoria  sent  a  petition 
against  the  inclusion  of  these  words,  not 
because  they  disapproved  of  the  words 
in  themselves,  but  because  I  suppose 
they   were   afraid   that  the   inclusion   of 


them  would  confer  upon  the  Common- 
wealth  some  power  to  legislate  with 
regard  to  religious  observances,  I  say  that 
fears  of  that  sort  should  be  respected. 
I  know  a  considerable  body  of  people  in 
New  South  Wales,  who,  perhaps,  have 
not  made  themselves  heard  in  this  Con- 
vention by  petitions,  who  are  actuated 
by  the  same  alarms.  Now,  why  should 
we  not  meet  the  scruples  of  these 
gentlemen  as  we  met  the  scruples  and. 
feelings  of  another  class  of  the  com- 
munity, when  we  put  the  words  to 
which  I  have  alluded  into  the  preamble  ? 
We  none  of  us  here  believe  in  our  hearts 
that  these  words  added  much  to  the  pre- 
amble, but  we  put  them  in,  as  we  thought, 
because  they  were  a  just  satisfaction  of  a 
certain  sentiment.  May  we  not  support 
this  on  the  same  ground  ?  May  we  not 
say — "  We  will  clear  away  once  and  for 
ever  any  doubts  which  you  may  feel  by 
making  it  clear  that  all  matters  of 
religious  observance  and  control  over 
religion  shall  be  left  to  the  states  to 
which  they  naturally  belong."  Is  the 
fear  which  is  expressed  groundless?  If 
it  had  not  been  for  the  speech  of  Mr. 
Higgins  this  morning  we  might  say 
that  the  fear  was  absolutely  groundless, 
and  that  it  was  impossible  that  the  Com- 
monwealth should  exercise,  or  seek  the 
power  to  exercise,  any  control  over  re- 
ligious observances.  Yet,  when  we  have 
the  example  of  the  United  States,  not  six 
years  old,  I  do  not  think  the  leader  of 
the  Convention  can  carry  the  force  of  con- 
viction to  us  here,  when  he  asks  us  to 
believe  that  there  is  no  fear  whatever  of 
the  Commonwealth  exercising  a  power 
which  we  cannot  believe  would  be  exer- 
cised by  any  state.  Supposing  the  Com- 
monwealth is  swayed  by  some  popular 
feeling,  such  as  swayed  Congress  in 
1892,  and  some  law  were  passed,  say,  deal- 
ing with  Sunday  observance,  which  might 
reflect  the  wishes  of  the  majority  of  the 
people,  but  which  would  be  most  distaste- 
ful and  persecuting  to  a  minority.  In  a 
matter  of  religious  feeling,  a  minority  are 
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entitled  to  the  utmost  respect  and  should 
have  their  feelings  guarded. 

Mr.  Fraser. — Is  not  the  majority  en- 
titled to  respect  1 

Mr.  WISE.— Certainly. 

Mr.  Fraser. — A  very  small  minority 
might  shock  the  great  majority  of  the 
people. 

Mr.  WISE. — Let  every  one  follow  his 
own  religious  observances  without  shocking 
anybody,  and  do  not  let  him  impose  his  rule 
on  anybody  else.     I  am  pointing  out  that 
when  we  have  got  that  example  before  us, 
we  cannot  shut  our  eyes  to  the  fact  that 
there  is  something  in  the  argument  which 
has  been  raised.     When  we  find  that  the 
American   Constitution  took  that  power, 
without  the  words  in  the  preamble  which 
we  have  inserted  to-day — without  even  the 
support  of  that  contention  which  we  have 
given  by  putting  these  words  in  the  pre- 
amble— we   ought   to    take    care    to   put 
plainly  in  the  forefront  of  the  Constitu- 
tion the  provision  that  the  Commonwealth 
shall  not  interfere   in  any  way  with  the 
rights  of  the  states  to  regulate  religious 
matters.      How  can  it   be   said  that  the 
observance  of  Sunday  in  Northern  Queens- 
land   would    shock    the    people    of    Vic- 
toria?     There   is   no   doubt  the  observ- 
ance   of    Sunday     is    largely    a    matter 
of   climate,    and   a   great   many  religious 
observances  are    matters  of   climate.     It 
might  be  that  one  rule   should  prevail  in 
the  tropical  portion  of  this   country,  and 
another  rule  in  the  south.     It  ought  to  be 
made  perfectly  clear  that  the  opinions  of  a 
large  number  of  persons  in  one  portion  of 
the  Commonwealth,  as  to  adopting  a  cer- 
tain  method    of    observance    of    Sunday, 
shall    not    prevail    in    other   states,    and 
that  those  persons   shall  not  have  it  in 
their  power    to    impose    a   restraint    on 
people  in  other  districts,   and  that  they 
shall  not  be    able    to    impose  a  uniform 
method   of    Sunday   observance.       There 
are  many  other    questions    of    a    similar 
kind  that  might  be  referred  to.     What  I 
fear  is  that  we  have  not  yet  any  sufficient 
[Mr.  Wise. 


security  against  a  revival  of  the  feeling 
which  has  existed  for  centuries,  but  which 
has  not  been  able  to  make  itself  felt  during 
the  last  50  or  60  years  in  British-speaking 
countries,  but  which  I  believe,  still  exists 
in  the  hearts  of  hundreds  and  thousands 
of  men  only  waiting  for  an  opportunity  to 
assert  itself.  If  we  put  in  Mr.  Higgins' 
amendment  we  shall  remove  those  fears 
and  establish  a  sound  principle,  and,  I 
believe,  will  commend  the  Constitution  to 
a  very  large  number  of  those  who  at 
present  are  doubtful  as  to  its  effects. 

Dr.  COCKBURN  (South  Australia).— 
May  I  ask  the  honorable  member  who 
moved  the  amendment  whether  there  is 
any  other  power  the  exercise  of  which  is 
forbidden  to  the  Commonwealth? 

Mr.  Higgins. — I  do  not  think  there  is 
an  express  prohibition. 

Dr.  COCKBURN.  — I  think  there  is 
not.  It  seems  to  me  that  by  making  one 
exception  we  are  introducing  a  whole  at- 
mosphere of  ambiguities;  that  is  to  say,  the 
Commonwealth  at  present  can  only  exer- 
cise such  powers  as  are  explicitly  vested 
in  it.  If,  in  addition  to  that,  we  forbid 
the  exercise  of  some  power,  we  leave  an 
ambiguous  area  between  the  powers  speci- 
fically vested  in  the  Commonwealth  and 
the  powers  forbidden.  That  opens  out  a 
whole  circle  of  ambiguity  in  this  respect. 

Mr.  Higgins. — I  think  I  was  wrong  in 
what  I  just  now  stated  ;  there  is  a  prohi- 
bition with  regard  to  the  states  in  clause 
108,  and  there  was  a  prohibition  as  to  the 
states  in  clause  109. 

Dr.  COCKBURN.— There  are  many 
prohibitions  with  regard  to  the  states.  I 
am  very  much  in  sympathy  with  Mr. 
Higgins,  and  if  he  can  point  out  any  case 
of  this  kind  I  would  go  with  him. 

Mr.  O'Connor. — Clause  109  was  a  pro- 
hibition, but  it  has  been  struck  out. 

Dr.  COCKBURN.— It  seems  tome  that 
by  passing  this  provision  we  shall  open 
the  door  to  the  possibility  of  doubt  as  to 
the  Commonwealth  having  more  powers 
than  we  have  vested  in  it. 
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Mr.  Wise. — There  is  a  prohibition  with 
regard  to  interference  with  trade  and 
commerce. 

Dr.  COCKBURN.— That  is  a  limitation 
of  power  which  is  wholly  vested  and  ex- 
plicitly placed  in  the  hands  of  the  Com- 
monwealth. It  is  simply  a  limitation  of 
the  exercise  of  its  executive  power,  but 
this  is  of  a  different  description.  It  seems 
to  me  that  by  introducing  this  clause  we 
shall  run  the  risk  of  indicating  that  there 
is  another  sphere  of  powers  which,  though 
not  specified  as  belonging  to  the  Common- 
wealth, are  not  forbidden. 

Mr.  Higgins. — The  117th  clause  says 
that  a  new  state  shall  not  be  formed  by 
the  separation  of  territory  from  a  state 
without  the  consent  of  the  Parliament  of 
that  state.  That  forbids  even  the  Fede- 
ral Parliament  forming  a  new  state. 

Mr.  Wise.  —  Clause  95  provides  that 
preferences  shall  not  be  given. 

Dr.  COCKBURN.  — That  is  a  limita- 
tion of  the  executive  power,  and  none  of 
the  instances  advanced  have  satisfied  me 
on  the  point  I  have  endeavoured  to  lay 
before  honorable  members.  I  see  clearly 
in  my  own  mind  that  an  exception  in 
this  respect  will  throw  some  doubt  as  to 
the  whole  scope  of  the  powers  of  the 
Commonwealth.  By  inserting  these  words, 
it  may  be  decided  that  there  are  some 
powers  in  the  hands  of  the  Commonwealth 
which  are  not  explicitly  recognised  and 
stated. 

Mr.  FRASER  (Victora).— I  entirely 
agree  with  our  leader  in  this  matter.  I 
do  not  see  that  there  is  any  necessity  for 
this  clause.  We  are  now  a  homogeneous 
people,  and  the  safer  plan  is  to  leave  us 
so. 

Mr.  Higgins. — That  is  what  we  want 
to  do. 

Mr.  FRASER.  — I  am  not  so  very 
sure  about  that.  If  you  pass  this 
clause  all  sorts  of  extraordinary  prac- 
tices may  be  resorted  to  that  would,  as 
I  have  already  interjected,  shock  the 
whole  community. 


Mr.  Wise.— Suppose  the  Federal  Par- 
liament passes  a  law  allowing  Sunday 
newspapers,  would  the  Victorians  like 
that? 

Mr.  Isaacs. — They  would  have  no  juris- 
diction. 

Mr.  Wise.— Yes,  they  would,  if  this 
is  struck  out. 

Mr.  Isaacs. — Under  what  clause  ? 

Mr.  Wise. — Under  the  same  clause  as 
in  America. 

Mr.  FRASER.— If  the  Federal  Parlia- 
ment chooses  to  act  in  this  matter  of 
Sunday  newspapers,  the  people  will  be 
cognisant  of  all  that  is  done. 

Mr.  Wise.— We  do  not  think  them 
wrong  in  New  South  Wales. 

Mr.  FRASER.— The  probability  is  that 
a  majority  of  the  peeple  of  New  South 
Wales  think  that  it  is  wrong  to  allow 
Sunday  newspapers,  but  they  have  not 
the  courage  to  put  them  down.  I 
believe  that  is  the  real  fact.  I  be- 
lieve that  the  public  men  of  New  South 
Wales  have  not  the  courage  to  tackle  them. 
That  is  about  the  answer  to  that  inter- 
jection. If  the  public  men  have  not 
courage  to  deal  with  these  matters,  of 
course  the  public  will  follow  them  in 
various  devious  paths.  I  do  not  see  the 
necessity  for  this  clause.  I  hope  that  we 
are  not  going  to  be  driven  to  accept  all 
sorts  of  extraordinary  proposals  simply 
because  of  something  that  has  taken  place 
in  the  United  States.  We  are  able  to 
take  care  of  ourselves,  and  I  think  the 
clause  would  do  more  harm  than  good. 

Sir  Edward  Braddon.— What  harm 
would  it  do? 

Mr.  FRASER.— It  might  offend  the 
susceptibilities  of  a  homogeneous  people, 
and  in  that  way  cause  trouble  and  diffi- 
culty. There  would  be  no  danger  in 
omitting  the  clause,  but  there  may  be 
danger  in  putting  it  in. 

Mr.  SYMON  (South  Australia).— I  beg 
to  move,  as  an  amendment — 

That  all  the  words  down  to  "and  "  be  omitted, 
with  a  view  to  the  insertion  in  lieu  thereof  of 
the  following  :— "Nothing  in  this  Constitution 
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shall  be  held  to  empower  the  Commonwealth  to 
require  any  religious  test  as  a  qualification  for 
any  office  of  public  trust  under  the  Common- 
wealth." 

I  do  not  oppose  the  earlier  part  of  the 
clause  on  the  same  ground  as  I  put  before, 
because  1  am  satisfied  in  regard  to  those 
matters,  to  which  attention  was  directed 
when  clause  109  was  under  discussion, 
that  under  the  ordinary  operation  of  the 
common  law  any  inhumanities  and  cruel- 
ties could  be  effectually  stopped. 

Mr.  Higgins. — By  which  Parliament  ? 

Mr.  SYMON. — By  either  the  state  or 
the  Commonwealth  Parliament.  I  men- 
tion that  to  show  that  I  do  not  change  my 
■view  that  that  part  of  the  clause  is  objec- 
tionable. But  I  hold  strongly  that  in  con- 
sequence of  the  insertion  of  the  new  words 
in  the  preamble  it  is  desirable  that  some 
provision  should  be  made  to  make  it  clear 
that  these  words  are  not  to  overspread  the 
whole  Constitution. 

Mr.  Isaacs. — Would  not  your  view  be 
carried  out  by  leaving  the  residuum  of  the 
clause  just  as  it  stands'? 

Mr.  SYMON. — I  should  have  no  objec- 
tion to  that,  but  I  think  it  would  be  better 
to  say  that  nothing  in  the  Constitution 
shall  empower  the  Commonwealth  to  im- 
pose any  religious  test.  I  sympathize 
with  Mr.  Higgins  in  his  fear  that  the 
insertion  of  the  words  we  put  in  the 
preamble  might  lead  to  an  impression 
amongst  a  larger  or  smaller  section  of 
the  community  that  it  would  be  possible 
to  impose  some  religious  test,  and  that  the 
sentiment  conveyed  by  the  words  might 
overspread  the  Constitution  in  some  way. 
My  honorable  friend  desires  that  there 
should  be  something  in  the  nature  of  a 
counterblast,  for  the  satisfaction  of  those 
who  may  entertain  that  apprehension. 

Mr.  Fraser. — There  is  no  necessity  for 
it. 

Mr.  SYMON. — There  is  great  force  in 
what  Mr.  Fraser  says,  but  there  are  a 
number  of  us  who,  for  reasons  which  do 
not  militate  against  our  deep  reverence 
and  the  deep  faith  that  may  be  in  us, 
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think  that  the  words  inserted  in  the- 
preamble  are,  at  all  events,  open  to  mis- 
construction on  the  part  of  a  larger  or 
smaller  section  of  the  community.  I  do 
not  wish  to  enter  into  the  subject,  but  I 
felt  that,  and  it  is  with  a  view  of  getting 
rid  of  any  apprehension  of  that  kind,  and 
of  securing  every  vote  possible  for  this 
Bill,  that  I  think  it  well  to  yield  to  the 
view  that  has  been  expressed  so  forcibly 
by  Mr.  Higgins. 

Mr.  Fraser. — That  is  the  only  argu- 
ment in  its  favour. 

Mr.  SYMON. — It  is  a  strong  argument. 
We  have  inserted  certain  words  in  the 
preamble,  and  we  should  put  in  as  a 
solatium,  if  you  like,  to  those  holding 
opinions  in  opposition  to  these  words, 
something  else  on  which  they  may  rely. 

Mr.  Dobson. — Would  not  the  amend- 
ment leave  it  open  to  the  Federal  Parlia- 
ment to  dictate  to  any  state  that  it  should' 
not  open  its  picture  galleries  and  museums 
on  Sunday  1 

Mr.  SYMON. — There  is  no  power  under 
the  Constitution  that  would  enable  the 
Federal  Parliament  to  do  that.  I  am 
satisfied  that  it  is  embodied  in  the  Con- 
stitution as  a  part  of  the  unwritten  law 
that  no  church  establishment  shall  pre- 
vail, and  that  religious  freedom  shall  be 
observed. 

Mr.  KINGSTON  (South  Australia).— 
I  shall  support  the  amendment  in  the 
form  in  which  it  has  been  proposed  by 
Mr.  Higgins.  There  is  a  great  deal  of 
force  in  the  suggestion  that,  in  view  of 
the  amendment  in  the  preamble,  we  should 
make  a  declaration  of  this  description  in 
the  broadest  possible  terms,  for  the  pur- 
pose of  allaying  any  apprehension  that 
might  otherwise  be  entertained  on  the 
subject.  As  the  matter  stands  at  present, 
the  states  have  full  power,  if  they  so 
desire,  to  legislate.  The  Commonwealth 
will,  undoubtedly,  also  have  power  to 
legislate  in  respect  of  a  matter  of  this 
description,  so  far  as  the  affairs  of  the 
people  of  any  race  for  whom  it  is  necessary 
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to  adopt  special  legislation  are  concerned. 
That  power  is  expressly  given  to  the 
Federal  Parliament,  and  I  have  no  doubt 
whatever  that  in  the  exercise  of  it  a  law 
might  be  passed  concerning  special  races, 
and  prohibiting  the  free  exercise  of  their 
religion,  or  imposing  something  in  the 
nut  are  of  ;i  religious  test.  I  do  not  think 
that  power  ought  to  be  given  to  the  Federal 
Parliament.  It  is  a  matter  of  purely 
domestic  concern,  with  which  the  states 
arc  particularly  qualified  to  deal.  If  we 
carry  the  amendment  in  the  way  in  which 
it  is  now  proposed,  we  shall  secure  to  the 
states  the  power  which  they  at  present 
possess,  and  which  they  can  be  trusted  to 
exercise  with  an  intimate  knowledge  of  all 
the  local  circumstances.  We  shall  prevent 
auy  unnecessary  interference  by  the  Federal 
Parliament  iu  a  matter  of  domestic  con- 
cern, and  we  shall  allay  those  fears  which 
have  been  referred  to  by  various  honorable 
members.  I  trust,  therefore,  the  amend- 
ment will  be  agreed  to  as  proposed. 

Mr.  LYNE  (New  South  Wales).  — I 
voted  this  morning  for  the  amendment  of 
the  preamble  moved  by  the  honorable 
member  (Mr.  Glynn),  but  in  speaking 
upon  that  amendment  I  said  that  I  had 
been  struck  by  the  remarks  of  the  honor- 
able member  (Mr.  Higgins),  though  I  did 
not  see  how  the  amendment  then  before 
the  committee  could  bring  about  the  re- 
sults he  seemed  to  think  possible.  The 
amendment  which  the  honorable  member  is 
now  moving  will,  however,  get  rid  of  the 
possibility  of  danger.  As  wras  said  by  the 
honorable  and  learned  member  (Mr.  Wise), 
Sunday  observance  is  to  a  very  large 
extent  a  matter  of  climate.  In  New 
South  Wales  we  open  our  museums,  our 
art  gallery,  and  other  places  of  public 
resort  upon  Sundays,  though  I  think  that 
in  other  colonies  that  is  not  allowed.  It 
would  be  hard,  however,  if  a  state  in  the 
northern  part  of  the  continent,  where,  in 
consequence  of  the  extremes  of  the  climate, 
the  people  require  some  recreation  upon 
Sunday,  were  prevented  by  the  Com- 
monwealth from  doing  what  we  have  done. 
[112] 


Then,   take    the    case   of   Sunday   n- 
papers.     We  in  New  Sooth  Wales  do  not 
object  to  the  publication  of  newspa 
upon  Sunday,  as  the  honorable  member 
(Mr.  Fraser)  would  object  here. 

Mr.  Fraser. — I  did  not  say  so. 

Mr.  LYNE. — That  was  the  conclusion  I 
drew  from  the  honorable  member's  inter- 
jections. However,  that  is  beside  the 
question.  What  I  really  want  to  impress 
upon  honorable  members  is  that  it  is 
not  a  wise  thing,  where  you  have  a  num- 
ber of  states  to  deal  with,  to  allow 
the  Commonwealth  authority  to  decide 
how  Sunday  should  be  observed.  The 
Commonwealth  authority  might  have  that 
power  if  this  provision  were  not  in- 
serted in  the  Bill.  To  my  mind,  if  the 
proposal  of  the  honorable  member  (Mr. 
Symon)  were  carried,  you  might  as  well 
knock  out  the  whole  clause,  because  it 
takes  the  kernel  out  of  it.  I  hope  that 
the  Convention  will  carry  the  proposal  of 
the  honorable  member  (Mr.  Higgins)  as  it 
stands. 

Mr.  WISE  (New  South  Wales).— I 
should  like,  in  two  sentences,  to  put  for- 
ward a  matter  to  which  I  invite  the 
attention  of  the  honorable  and  learned 
member  (Mr.  Symon).  If  the  arguments 
which  prevailed  in  the  Supreme  Court  of 
the  United  States  in  1892  were  to  pre- 
vail in  the  Commonwealth  Supreme 
Court,  the  Commonwealth  authority 
would  have  an  implied  power  to  administer 
the  common  law  in  respect  to  the  observ- 
ances of  Christianity.  Of  course,  I  may 
say  at  once  that  I  cannot  understand  the 
decision  of  the  United  States  court. 

Mr.  Higgins. — Still  it  exists. 

Mr.  WISE.— Yes.  Unless  the  amend- 
ment of  the  honorable  member  (Mr.  Hig- 
gins) were  carried,  the  Commonwealth 
authority  might,  under  the  ruling  of  the 
Supreme  Court  of  the  Commonwealth, 
have  this  implied  power.  For  this  reason, 
I  appeal  to  the  honorable  and  learned 
member  (Mr.  Symon)  to  withdraw  his 
amendment,  so  that  we  may  take  a  vote 
upon  the  clause  as  it  stands. 
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Mr.  Fraser. — The  decision  of  the  Su- 
preme Court  might  be  the  opposite  to 
what  the  honorable  and  learned  member 
proposes. 

Mr.  WISE.— Of  course  it  might. 

Mr.  Fraser. — Why  should  we  interfere 
at  all? 

Mr.  WISE.— That  is  what  I  think.  I 
would  leave  it  to  each  state  to  do  as  it 
pleases  in  regard  to  Sunday  observance, 
but  I  would  deprive  the  Parliament  of  the 
right  to  make  any  laws  at  all  upon  this 
subject. 

Mr.  O'CONNOR  (New  South  Wales).— 
I  hope  that  the  honorable  and  learned 
member  (Mr.  Symon)  will  not  withdraw 
his  amendment.  I  intend  to  support  it.  It 
appears  to  me  the  only  provision  before  us 
for  which  there  is  any  justification.  I  do 
not  know  that  it  is  absolutely  necessary, 
but  I  think  that  it  would  be  as  well  for 
us  to  have  it.  With  regard  to  the  pro- 
vision suggested  by  the  honorable  member 
(Mr.  Higgins),  I  think  that  it  would  tend 
to  run  us  into  danger  rather  than,  as  the 
honorable  member  wishes,  to  enable  us  to 
avoid  it.  Upon  the  face  of  the  Constitu- 
tion the  Commonwealth  has  certainly  no 
power  whatever  to  deal  with  religion,  either 
directly  or  indirectly. 

Mr.  Higgins. — Will  you  explain  why 
they  have  these  words  in  the  first  amend- 
ment of  the  American  Constitution  % 

Mr.  O'CONNOR.— The  provisions  of 
the  American  Constitution  in  regard  to 
the  powers  handed  over  to  the  Federal 
Parliament  are  not  nearly  so  definite  as 
the  provisions  of  our  Constitution. 

Mr.  Higgins. — The  American  Constitu- 
tion has  no  recital  in  the  "preamble  such 
as  we  have  just  inserted  in  our  Constitu- 
tion. 

Mr.  O'CONNOR.— Yes.  But  the  amend- 
ment of  the  American  Constitution  to 
which  the  honorable  and  learned  member 
refers  was  rendered  necessary  by  the  fact 
that  there  is  not  the  definite  division  of 
powers  in  that  Constitution  that  we  have 
in  our  Constitution.  I  cannot  imagine 
that  clause  52  gives  any  ground  from 
Mr.    Wise. 


which  it  could  be  argued  that  the  Federal 
Parliament  has  the  right  to  interfere  in 
regard  to  the  exercise  of  religion,  or  to 
deal  with  religion  in  any  wTay. 

Mr.  Kingston. — Except  in  regard  to 
special  races. 

Mr.  O'CONNOR.— Of  course,  in  regard 
to  special  races  the  Federal  Parliament 
could  make  any  laws  it  liked,  and  I  think 
it  very  desirable  that  it  should  have  that 
power. 

Mr.  Kingston. — Would  it  not  be  better 
to  intrust  this  power  to  the  states  1 

Mr.  O'CONNOR.— No,  I  do  not  think 
so.  I  think  that  the  power  to  deal  with 
alien  races  is  given  as  an  exclusive  power. 

Mr.  Kingston. — It  was  put  back. 

Mr.  O'CONNOR.— Directly  it  is  exer- 
cised it  becomes  an  exclusive  power> 
and  there  is  no  doubt  that  it  will  be 
exercised.  By  putting  into  the  Con- 
stitution words  prohibiting  the  Common- 
wealth Parliament  from  making  certain 
specified  laws  you  create  the  implication 
that  the  Parliament  has  power  to  deal  in 
other  respects  with  religious  observances. 
If  you  looked  at  the  prohibition  contain- 
ing this  provision,  you  will  find  that  it 
deals  expressly  with  Sunday  observance, 
with  the  exercise  of  religion,  with  the 
establishment  of  religion,  and  with  the 
imposition  of  religious  observances.  But 
it  might  very  well  be  argued  that  the 
closing  of  places  of  public  amusement  on 
Sundays  does  not  rest  upon  any  of  these 
grounds  ;  and  if  you  inserted  a  provision 
of  this  kind  in  the  Constitution,  there 
would  be  the  strongest  possible  implica- 
tion that  the  Federal  Parliament  would 
have  the  power  to  legislate  in  regard  to 
social  questions  which  had  a  religious 
aspect  other  than  those  expressly  excluded 
from  its  jurisdiction  by  this  provision. 
That  is  the  danger  you  are  likely  to  run 
into  by  putting  this  limitation  in  the  Con- 
stitution. The  Commonwealth  Parlia- 
ment will  have  no  right  whatever  to  inter- 
fere with  these  matters  unless  by  some 
implication  arising   out  of  a   provision  of 


Commonwealth  of 


•1  .M.Micii,  1898.] 


Australia  BilL 


1779 


this  kind.  With  regard  to  the  subject  of 
the    amendment    Of     t he     honorable    and 

learned  member  (Mr.  Symon),  there  is  no 
doubt  that  the  Commonwealth  might  have 
the  right  to  impose  any  form  of  oath  which 
it  thought  fit  as  a  qualification  of  office.  Jam 
quite  willing*  however,  that  some  such 
provision  as  the  honorable  and  learned 
member  lias  suggested  should  be  inserted 
in  the  Constitution,  so  that  it  would  not 
be  possible  for  the  Commonwealth  to  re- 
quire a  religious  test. 

Mr.  FRASER  (Victoria).— I  think  that 
if  Ave  give  the  right  to  an  infinitesimal 
minority  to  come  here  and  indulge  in 
extraordinary  practices,  under  the  pre- 
tence that  this  is  a  new  religion,  we  may 
have  all  the  theatres  and  all  the  music- 
halls  in  Australia  open  on  Sundays.  If 
that  is  possible  we  ought  to  do  what  we 
can  to  provide  against  it. 

Mr.  HIGGINS  (Victoria).— I  want  if 
I  can  to  recommend  the  Commonwealth 
Bill  and  get  it  carried.  But  why  should 
we  be  faced  with  this  difficulty?  You 
have  put  in  the  preamble  a  religious  recital 
which  is  not  in  the  Constitution  of  the 
United  States  of  America,  but  you  have 
not  put  in  the  safeguard  against  religious 
intolerance  which  they  have  there.  I  ask 
honorable  members  how  I  shall  face  that 
difficulty?  There  is  a  grave  suspicion 
evidenced  by  what  I  said  that  there  were 
38,000  distinct  signatures  upon  this  very 
point.  I  do  not  think  it  is  too  much  for  me 
to  say  that  we  ought  to  re-assure  those 
persons.  They  may  be  wrong.  It  may  be 
right,  as  my  friend  (Mr.  Barton)  says,  that 
there  is  no  power  by  implication  in  the 
Commonwealth  to  pass  this  law.  1 1  may  be 
right,  as  he  says,  that  the  Commonwealth 
ought  to  have  the  power.  But  I  only  say 
that  it  is  a  state  matter,  and  it  should  be 
left  to  the  states.  My  honorable  friend 
(Mr.  Frasev>,  with  all  respect  to  him, 
shows  the  current  ignorance  on  this  matter 
because  he  will  not  understand  that  the 
state,  if  my  proposal  is  carried,  will  have 
the  same  power  as  it  has  now  to  stop  any 
theatrical  performances  on  Sunday. 


Question — That  the  words  proposed  to 
be  omitted  Maud  part  of  the  proposed  new 
clause — put. 

The  committee  divided — 

Ayes       ...  ...  ...     22 

Noes       ...  ...  ...     19 

Majority    against    Mr,     Symon's}     « 
amendment  ...  ...  I 


Berry,  Sir  G. 

Ayes. 

Henry,  J. 

Braddon,  Sir  E.  N. 

C.    Holder,  F.  W. 

Brown,  N.  J. 

Howe,  J.  H. 

Clarke,  M.  J. 

Kingston,  C.  0. 

Deakin,  A. 

Lee  Steere,  Sir  J. 

G. 

Dobson,  H. 

Lewis,  X.  E. 

Douglas,  A. 

Lyne,  W.  J. 

Downer,  Sir  J.  \V. 

Trenwith,  W.  A. 

Fysh,  Sir  P.  0. 

Wise,  B.  R. 

Glynn,  P.  M. 

Gordon,  J.  H. 

Teller. 

Henning,  A.  H. 

Higgins,  H.  B. 
Noes. 

Barton,  E. 

Leake,  G. 

Briggs,  H. 

Moore,  W. 

Brunker,  J.  N. 

O'Connor,  R,  E. 

Cockburn,  Dr.  J.  A 

Peacock,  A.  J. 

Crowder,  F.  T. 

Quick,  Dr.  J. 

Forrest,  Sir  J. 

Venn,  H.  W. 

Fraser,  S. 

Walker,  J.  T. 

Hackett,  J.  W. 

Zeal,  Sir  W.  A. 

Hassell,  A.  Y. 

Teller. 

Isaacs,  I.  A. 

Symon,  J.  H. 

Question  so  resolved  in  the  affirmative. 

Questiou — That  Mr.  Higgins'  proposed 

new  clause  be  inserted  in  the  Bill — put. 

The  committee  divided — 

Ayes 

... 

25 

Noes 

... 

16 

Majority  for  the  clause 

9 

Ayes. 

Berry,  Sir  G. 

Holder,  F.  W. 

Braddon,  Sir  E.  N. 

C.  Howe,  J.  H. 

Brown,  N.  J. 

Isaacs,  I.  A. 

Clarke,  M.  J. 

Kingston,  C.  C. 

Deakin,  A. 

Lee  Steere,  Sir  J. 

G. 

Dobson,  H. 

Lewis,  N.  E. 

Douglas.  A. 

Lyne,  W.  J. 

Downer,  Sir  J.  W. 

Moore,  W. 

Fysh,  Sir  P.  0. 

Peacock,  A.  J. 

Clynn,  P.  M. 

Trenwith,  W.  A. 

Gordon,  J.  H. 

Wise,  B.  R. 

Henning,  A.  H. 

Teller. 

Henry,  J. 

Higgins,  H.  B. 
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Barton,  E. 
Briggs,  H. 
Brunker,  J.  N. 
Cockburn,  Dr.  J.  A. 
Crowder,  F.  T. 
Forrest,  Sir  J. 
Fraser,  S. 
Hackett,  J.  W. 
Hassell,  A.  Y. 


Noes. 

Leake,  6. 
O'Connor,  R.  E. 
Quick,  Dr.  J. 
Venn,  H.  W. 
Walker,  J.  T. 
Zeal,  Sir  W.  A. 

Teller. 
Symon,  J.  H. 


Question  so  resolved  in  the  affirmative. 

Mr.  BARTON  (New  South  Wales).— I 
beg  to  move,  Mr.  Chairman,  that  you 
report  progress,  and  ask  leave  to  sit 
again. 

The  motion  was  agreed  to. 

Progress  was  then  reported. 

The  Convention  adjourned  at  two 
minutes  to  five  o'clock  p.m. 


THURSDAY,  3rd    MARCH,  1898. 


Commonwealth  of  Australia  Bill. 


The  President  took  the  chair  at  thirty- 
four  minutes  past  ten  o'clock  a.m. 

COMMONWEALTH    OF    AUSTRALIA 
BILL. 

The  Convention  resolved  itself  into 
committee  of  the  whole  for  the  further 
consideration  of  the  Commonwealth  of 
Australia  Bill. 

The  CHAIRMAN.— The  question  with 
which  the  committee  has  to  deal  first 
is  Mr.  Sy  mon's  new  clause,  to  take  the 
place  of  clause  110,  struck  out. 

Mr.  SYMON  (South  Australia).— I  beg 
to  move — 

That  the  following  new  clause  be  inserted  in 
place  of  clause  1 10,  struck  out : — 

The  citizens  of  each  state  shall  he  entitled  to 
all  privileges  and  immunities  of  citizens  in  the 
several  states. 

The  clause  which  I  now  propose  in  sub- 
stitution of  clause  110,  struck  out,  is  the 
first  paragraph  of  section  2  of  the  fourth 
article  of  the  American  Constitution.  It 
provides  that  the  citizens  of  each  state 
shall  be  entitled  to  all  the  privileges  and 
immunities  of  citizens  in  the  several  states. 


I  would  direct  attention  to  clause  110  as 
it  originally  stood.  Honorable  members 
will  recollect  that  there  was  an  amendment 
upon  that  clause  which  was  debated  in 
this  Convention  the  other  day.  That 
amendment  was  similar  to  an  amendment 
which  was  inserted  in  the  United  States 
Constitution  after  the  war,  going  further 
than  the  original  provision,  and  dealing 
with  a  changed  state  of  things.  There 
was  considerable  debate  in  the  Convention 
upon  the  clause,  which  eventually  was 
struck  out,  as  going  a  great  deal  too  far 
beyond  the  necessities  of  the  case  which 
we  were  required  to  provide  for.  I  will 
just  point  out  in  one  word  the  difficulty 
that  impressed  me  at  the  time  the  debate 
was  proceeding,  and  led  me  to  vote  against 
clause  110.    That  clause  was  as  follows: — 

A  state  shall  not  make  or  enforce  any  law 
abridging  any  privilege  or  immunity  of  citizens 
of  other  states  of  the  Commonwealth,  nor  shall 
a  state  deny  to  any  person  within  its  juris- 
diction the  equal  protection  of  the  laws. 

The  effect  of  the  first  part  of  that  was 
that  apparently  the  citizen  of  one  state 
would  not  merely  enjoy  the  privileges 
and  immunities  he  would  be  entitled  to 
as  a  citizen  of  the  Commonwealth  on 
entering  another  state,  but  would  carry 
with  him  into  that  other  state  any  special 
privileges  and  immunities  he  enjoyed  in 
the  state  from  which  he  came.  That  was 
illustrated  by  several  honorable  members 
by  interjections  as  to  what  would  be  the 
position  if  a  member  of  one  state  who 
held  immunity  from  military  service, 
afterwards  became  a  resident  of  another 
state  where  that  immunity  would  still 
attach  to  him,  although  such  an  immunity 
did  not  attach  to  the  ordinary  residents 
of  that  state.  That,  of  course,  was  a  con- 
dition of  things  the  consequences  that 
might  follow  from  which  we  could  not 
foresee.  Therefore,  clause  110  was  struck 
out.  But  in  the  course  of  the  debate 
honorable  members  will  recollect  that  it 
was  pointed  out  that,  unless  some  pro- 
vision were  inserted,  there  was  a  fear  that 
a  state  might  legislate  so  as  to  disqualify 
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the  citizens  of  another  state  from  holding 
land  within  its  borders.  The  possibility  of 
such  an  occurrence  was  very  grave.  In 
the  course  of  the  debate  I  used  that  illus- 
tration myself,  and  I  confess  that  I  recoil, 
if  that  possibility  could  exist,  from  the 
effect  of  my  own  argument.  I  think  it 
would  be  imperative,  if  there  were  a  risk 
of  anything  of  that  sort  occurring,  that 
we  should  introduce  words  into  the  Con- 
stitution so  that  no  state  could  be  at 
liberty,  by  laws  of  its  own,  to  disqualify 
the  citizens  of  another  state  from,  for  in- 
stance, holding  land  within  its  borders,  or 
enjoying  the  same  privileges  and  immuni- 
ties as  its  own  citizens  would  have. 

Sir  John  Forrest.  —  What  about 
coloured  races'? 

Mr.  SYMON.  —  That  matter  is  dealt 
with,  my  right  honorable  friend  will  see, 
under  a  special  provision  of  this  Constitu- 
tion. 

Sir  John  Forrest. — How  would  it  be  in 
a  case  of  this  sort :  Suppose  a  Chinaman 
going  to  Western  Australia  from  Victoria 
and  claiming  to  have  a  miner's  right  1 

Mr.  SYMON. — If  he  were  a  citizen  of 
Victoria,  and  went  to  Western  Australia, 
he  would  be  entitled  to  the  privileges  and 
immunities  of  a  citizen  of  Western  Aus- 
tralia only.  That  is  the  effect  of  my 
amendment. 

Sir  John  Forrest. — That  is,  he  would 
be  able  to  get  a  miner's  right  % 

Mr.  SYMON.— If  the  law  in  my  right 
honorable  friend's  colony  permitted  him  to 
have  it.  Under  clause  110  as  it  stood,  we 
felt  that  the  effect  would  be  that  if  a 
citizen  of  Victoria  went  to  Western  Aus- 
tralia, although  by  the  law  there  he  might 
be  disqualified  from  holding  a  miner's 
right,  still  he  would  take  with  him  the 
privileges  and  immunities  of  a  citizen  of 
Victoria,  and  be  entitled  to  hold  a  miner's 
right.  My  amendment,  however,  is  that 
all  he  would  be  able  to  enjoy  in  Western 
Australia  would  be  the  privileges  and  im- 
munities of  a  citizen  of  Western  Australia. 

Sir  John  Forrest. — What  is  a  citizen 
of  Victoria  % 


Dr.  Quick. — It  is  not  defined. 

Mr.  SYMON. — My  honorable  friend 
(Dr.  Quick)  has  framed  a  definition  to  be 
inserted  in  clause  120a.  I  do  not  know 
whether  he  desires  to  move  that,  and  if  so 
whether  he  desires  to  modify  or  restrict 
it  in  any  way.  But  if  it  would  be  con- 
venient to  the  Convention  that  Dr. 
Quick's  proposal  should  be  considered  in 
connexion  with  the  amendment  I  am 
moving,  I  should  be  agreeable  to  that 
being  done.  At  any  rate,  I  do  not  think 
that  there  is  any  necessity  for  defining  a 
citizen.  Citizenship  is  another  matter, 
but  there  would  be  no  difficulty  or  con- 
fusion from  the  use  of  the  word  citizen  in 
this  clause.  I  only  wish  this  matter  to 
be  put  on  a  proper  footing,  and  I  should 
be  quite  willing  for  Dr.  Quick's  amendment 
to  be  discussed  at  the  same  time  as  my 
own ;  or,  for  the  matter  of  that,  I  should 
be  content  to  have  the  two  amalgamated. 

Mr.  Isaacs. — Would  a  Western  Aus- 
tralian resident  coming  to  Victoria  have 
the  right  of  voting  whether  he  became  a 
resident  of  Victoria  or  not  % 

Mr.  SYMON.— No. 

Mr.  Isaacs. — Under  this  proposal,  why 
notl 

Mr.  SYMON.— Because  that  matter  is 
specially  provided  for  in  another  part  of 
this  Constitution.  The  state  regulates  the 
exercise  of  the  franchise  within  its  own 
limits,  and  that  matter  would  be  exempt 
from  the  operation  of  this  provision. 

Mr.  Isaacs. — Why  %  You  say  that  the 
citizens  of  every  state  shall  have  the  rights 
and  privileges  of  the  citizens  of  the  fede- 
ral states. 

Mr.  SYMON.— No.  In  America  the 
same  provision  is  in  operation.  My  hon- 
orable friend  will  see  this  provision  word 
for  word  in  the  United  States  Constitution. 
My  amendment  is  word  for  word  the  sunie 
as  clause  1  of  section  2  of  Article  4  of 
the  American  Constitution,  which  provides 
that— 

The  citizens  of  each  state  shall  be  entitled  to 
all  privileges  and  immunities  of  citizens  in  the 
several  states. 
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That  has  been  working  in  America  for 
over  100  years  without  confusion.  At 
any  rate,  there  can  be  no  doubt  at  all  that 
a  citizen  going  from  one  state  to  another 
state  ought  not  to  take  with  him  or  have 
recognised  in  that  other  state  the  privi- 
leges and  immunities  of  the  state  from 
which  he  goes.  That  should  not  be  the 
measure.  The  measure  should  be  the 
privileges  and  immunities  of  the  citizens 
of  the  state  to  which  he  goes.  If  they  are 
less  than  he  enjoyed  before  he  must  sub- 
mit to  them  ;  if  they  are  greater  he  gets 
additional  advantages. 

Sir  John  Forrest. — Our  laws  only  ap- 
ply to  the  Asiatic  alien,  and  he  would  not 
be  affected  by  this,  I  have  no  doubt. 

Mr.  SYMON. — A  person  coming  from 
another  colony  to  my  right  honorable 
friend's  colony  would  be  entitled  to  the 
privileges  and  immunities  enjoyed  by  the 
citizens  of  that  colony,  no  more  and  no 
less.  What  we  have  to  guard  against  is 
this  :  I  apprehend  that  we  do  not  wish 
that  any  state  should  disqualify,  or  lessen 
the  privileges  and  immunities  of,  citizens 
of  other  states  should  such  citizens  enter 
within  its  borders.  As  the  Bill  now 
stands,  it  might  be  within  the  power  of 
one  state  to  say  that  no  citizen  of  another 
state  should  hold  land  within  its  boundaries, 
or  that  they  should  hold  it  only  under 
certain  conditions.  It  should  not,  how- 
ever, be  possible  for  such  an  enactment  to 
have  force.  Every  citizen  of  the  Common- 
wealth should  be  entitled  to  hold  land  in 
any  state  under  the  same  terms  as  were 
imposed  upon  citizens  of  that  state.  If  a 
citizen  of  Western  Australia  went  to  Vic- 
toria he  should  be  able  to  hold  land  in 
Victoria  upon  the  same  terms,  and  subject 
to  the  same  qualifications  and  limitations, 
as  a  citizen  of  Victoria. 

Sir  John  Forrest. — Could  he  be  pre- 
vented from  doing  so  1  Would  the  Bill, 
the  object  of  which  was  to  prevent  him 
from  holding  land,  get  the  Royal  assent  1 

Mr.   SYMON.— Of  course,  the  absolute 
control  by  a  state  of  everything  within  its 
[Mr.  Symon. 


own  borders  is  retained  by  this  Constitu- 
tion, except  in  respect  to  such  matters  as 
are  expressly  handed  over  to  the  Common- 
wealth. 

Sir  John  Forrest. — But  subject  to  the 
Imperial  control. 

Mr.  SYMON. — The  Imperial  authorities 
might  not  interfere.  Of  course,  these  are 
mere  possibilities  that  I  am  discussing. 
This  is  the  principle  involved  :  Is  it  not 
desirable  that  a  citizen  of  Western  Aus- 
tralia should  have  the  same  privileges 
and  immunities  as  are  enjoyed  by  a  citizen 
of  Victoria,  and  vice  versa  ?  If  we  do  not 
insert  such  a  provision  as  this  in  the 
Constitution,  I  do  not  think  we  shall  have 
a  Commonwealth  citizenship  at  all. 

Sir  John  Forrest. — I  do  not  think 
that  could  happen. 

Mr.  SYMON. — I  do  not  know  about 
that.  A  state  might  do  a  great  many 
things  which  would  come  uncommonly 
near  to  taking  away  advantages  from 
citizens  of  other  states,  and  this  possibility 
is  so  grave  that  it  ought  to  be  very  seriously 
considered.  The  arguments  which  I 
used  in  opposition  to  clause  110  will  give 
me  serious  pause,  unless  some  provision  of 
this  kind  is  introduced  into  the  Constitu- 
tion. 

Mr.  Kingston. — How  would  you  define 
the  word  "  citizen  "  1 

Mr.  SYMON.— I  do  not  think  that 
it  is  necessary  to  frame  a  definition  of 
"  citizen."  A  citizen  is  one  who  is  entitled 
to  the  immunities  of  citizenship.  In 
short,  a  citizen  is  a  citizen.  I  do 
not  think  you  require  a  definition  of 
"citizen"  any  more  than  you  require  a 
definition  of  "man"  or  "subject." 

Mr.  Isaacs. — Would  you  include  a  cor- 
poration in  the  term  "  citizen"  ? 

Mr.  SYMON.— Why  not  ? 

Mr.  Isaacs. — Well,  in  America  they  do 
not. 

Mr.  SYMON. — I  do  not  see  why  a  cor- 
poration existing  in  one  colony  should  not 
have  the  rights  of  a  corporation  in 
another  colony.  Otherwise  you  defeat  the 
objects  of  this  Constitution. 
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Mr.  Isaacs. — I  agree  that  that  ought 
to  be  so,  but  the  word  "citizen  v  will  not 
include  a  corporation. 

Mr.  SYMON. — Well,  in  my  opinion  it 
should.  I  think,  however,  though  I  am  not 
prepared  to  say  definitely,  that  other  pro- 
visions in  the  Constitution  would  deal 
with  that  case.  Clause  52  provides  that 
we  are  to  have  uniformity,  and  I  think 
would  prevent  any  difficulty  in  regard  to 
corporations,  quite  apart  from  the  ques- 
tion of  the  meaning  of  the  word  "citizen." 
But  if  you  ask  me  whether  a  corporation 
might  not  come  within  the  definition  of 
"citizen"  to  a  certain  extent — not,  of 
coarse,  in  regard  to  the  right  of  the 
voting  and  so  on — I  should  say  that 
it  would.  The  difficulty  is  one  that 
requires  to  be  met.  Although  I  admit 
that  the  amended  American  Constitution 
goes  further  than  anything  we  require,  and 
is  directed  to  a  particular  and  special  con- 
dition of  things,  this  provision  seems  to 
me  absolutely  essential,  and,  in  my  opinion, 
the  Constitution  would  be  incomplete 
without  it. 

Mr.  ISAACS  (Victoria).— There  is  one 
word  in  the  proposed  clause  which,  when 
the  honorable  member  was  speaking,  did 
not  strike  my  attention  as  it  does  now.  I 
read  the  clause  as  if  it  provided  that  the 
citizens  of  each  state  should  be  entitled  to 
all  the  privileges  and  immunities  of  all  the 
citizens  of  the  several  states ;  but  I  find 
now  that  it  is  not  so.  The  words  in  the 
clause  are  "  in  the  several  states,"  so  that 
possibly  it  would  not  have  the  disadvan- 
tages which  I  thought  at  first  it  would 
have.  I  am  afraid,  however,  that  it  will 
not  do  what  the  honorable  and  learned 
member  wishes.  In  Dr.  Burgess's  work, 
vol.  I.,  pages  255-256,  it  is  pointed  out 
that  Germany  adopted  a  provision  of  this 
kind  with  the  full  intention  that  is  ac- 
tuating us  now.  This  is  what  the  writer 
says  about  it : — 

This  is  simply  the  old  provision  of  Article  4, 
section  2,  of  the  Constitution  of  the  United 
States,  that  "  The  citizens  of  each  state"  (Com- 
monwealth) "  shall  be  entitled  to  all  privileges 


and  iiinniinities  of  citizens  in  the  several  states" 
(Commonwealths).  It  was  fashioned  from  this 
prov  ision.  It  was  discovered  and  demonstrated 
in  the  Constitutional  Assembly  of  1867  that 
this  provision  would  not  secure  the  civil  liberty 
throughout  the  German  State  which  that  body 
intended  to  establish.  The  difficulty  was 
solved,  not  by  fixing  the  immunities  and  privi- 
leges of  citizenship  in  the  Constitution,  but  by 
vesting  the  Legislature  of  the  General  Govern- 
ment with  the  power  to  deal  with  all  these  sub- 
jects by  statutory  provisions. 

That  is  precisely  what  the  honorable  and 
learned  member  (Dr.  Quick)  tried  to  do 
yesterday.  The  provision  which  the  Con- 
vention threw  out  yesterday  is  that  which 
has  been  proved  by  experience  to  be  the 
only  one  which  in  Germany  could  carry 
out  the  object  wished  for.  The  provision 
which  they  moulded  upon  the  provision  in 
the  American  Constitution  failed  to  carry 
out  that  object,  and  I  am  afraid  that  the 
provision  of  the  honorable  and  learned 
member  (Mr.  Symon)  will  also  fail  to  do 
so. 

Mr.  KINGSTON  (South  Australia).— I 
agree  with  what  has  fallen  from  the  honor- 
able and  learned  member  (Mr.  Isaacs).  I 
think  that  we  made  a  mistake  yesterday 
when  we  rejected  the  amendment  of  the 
honorable  and  learned  member(Dr.  Quick), 
and  I  trust  that  before  we  finally  separate, 
we  shall  be  able  to  include  that  amend- 
ment in  the  Constitution,  or,  if  not,  to 
adopt  a  provision  similar  to  that  which 
was  suggested  by  the  honorable  and 
learned  member  (Mr.  Glynn),  which  would 
have  made  the  clause  read  as  follows : — 

A  state  shall  not  deny  to  the  citizens  of  other 
states  the  privileges  and  immunities  of  its  own 
citizens. 

That,  I  understand,  would  mean  that  a 
Victorian  citizen,  whether  a  Chinaman  or 
any  one  else,  going,  say,  into  the  great  pro- 
vince of  Western  Australia,  would  be  en- 
titled to  all  the  privileges  and  immunities 
of  a  citizen  of  Western  Australia.  If 
Western  Australia  had  legislated  to  re- 
strict the  rights  of  Chinese  within  her 
borders,  a  Chinaman  going  there  would 
be  subject  to  that  restriction,  but  if  no 
restrictions  had  been  imposed  upon  Chinese 
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residing  within  Western  Australia,  it  would 
be  impossible  for  Western  Australia,  simply 
because  a  Chinaman  came  from  another 
colony,  to  treat  him  differently  from  the 
way  in  which  Chinese  residents  there  were 
treated.  It  seems  to  me  an  anomaly  to 
use  the  word  "  citizen  "  in  this  Constitu- 
tion, if  you  neither  define  it  nor  make 
provision  for  its  definition.  I  asked  the 
honorableand  learned  member  (Mr.  Symon), 
what  was  his  definition  of  "  citizen,"  and 
I  understood  him  to  say  that  a  citizen  was  a 
rnanwhohad  the  rights  of  citizenship.  That 
reminded  me  of  the  definition  once  given 
of  an  archdeacon,  who  was  described  as  a 
reverend  gentleman  who  performed  archi- 
diaconal  functions.  Such  a  definition 
may  be  all  very  well  in  humorous  con- 
versation, but  we  have  already  been 
warned  about  the  impropriety  of  insert- 
ing anything  of  this  character  in  the 
Constitution.  I  trust  that  we  shall  make 
this  Constitution  perfectly  intelligible 
within  its  four  corners,  and  I  do  not 
think  we  can  do  that  without  adopting 
some  provision  of  the  kind  suggested  by 
the  honorable  and  learned  member  (Dr. 
Quick). 

Mr.  DOUGLAS  (Tasmania).— I  take  it 
that  what  is  required  is  that  the  position 
of  citizens  of  the  Commonwealth  should 
remain  practically  what  it  is  now,  and 
that  each  citizen,  when  he  went  out  of  his 
own  state  into  another,  should  be  liable  to 
the  laws  of  that  state,  but  to  no  special 
laws.  •  On  the  other  hand,  he  should  not 
be  able  to  carry  with  him  any  particular 
privileges.  It  seems  to  me  that  we  should 
take  care  to  prevent  the  states  from  pass- 
ing any  law  which  would  restrict  the 
rights  and  liberties  of  citizens  of  other 
states  who  happened  to  come  within  its 
borders. 

Mr.  SYMON  (South  Australia).— The 
criticism  of  my  honorable  and  learned 
friend  (Mr.  Isaacs)  is,  of  course,  perfectly 
sound.  This  provision  does  not  provide 
all  that  wre  should  like  to  provide.  His 
citation  from  Burgess  shows  that  probably 
something  further  will  be  required,  but  so 
[Mr.  Kingston. 


far  as  the  clause  goes,  honorable  members 
will  see  that  it  is  essential  that  such  a 
provision  should  be  introduced  into  the 
Constitution.  Otherwise,  we  fall  short  of 
giving  to  the  citizens  of  each  state  the 
privileges  which  it  is  intended  that  this 
Union  shall  confer  upon  them.  The 
only  real  objection  to  the  provision  is 
that  it  does  not  go  so  far  as  may  be 
necessary  to  give  complete  citizenship. 
But  to  the  extent  to  which  it  does 
go,  and  following  upon  the  lines  of  the 
American  provision,  which  has  worked  so 
advantageously  for  over  a  hundred  years, 
it  seems  to  me  essential  that  we  should 
introduce  it  into  the  Constitution. 

Dr.  QUICK  (Victoria).— I  do  not  pro- 
pose to  be  as  severe  in  my  criticism  of  the 
provision  of  the  honorable  and  learned 
member  (Mr.  Symon)  to-day  as  he  was  in 
his  determined  opposition  to  my  proposed 
clause  yesterday.  I  would  point  out, 
however,  two  difficulties  in  the  way  of 
adopting  his  provision.  The  first  is  that 
there  is  no  definition  of  the  status  of 
"citizen."  The  clause  does  not  say 
whether  a  citizen  is  a  ratepayer  of  a  state, 
an  adult  male,  or  any  member  of  the  popu- 
lation of  a  state — men,  women,  children, 
Chinamen,  Japanese,  Hindoos,  and  other 
barbarians.  Who  are  the  citizens  of  a  state1? 

Mr.  Symon. — That  depends  upon  the 
law  of  the  state  upon  the  subject. 

Dr.  QUICK. — So  far  as  I  am  aware, 
there  is  no  law  in  any  colony  defining 
colonial  citizenship  or  state  citizenship. 
I  am  merely  adopting  the  line  of  argu- 
ment which  my  honorable  and  learned 
friend  adopted  yesterday,  in  taking  ad- 
vantage of  technical  points. 

Mr.  Symon. — That  was  not  my  line  of 
argument. 

Dr.  QUICK. — The  honorableand  learned 
member  gives  no  definition  of  state  citizen- 
ship, but  he  proposes  to  place  in  the  Consti- 
tution a  provision  relating  to  state  citizens. 
At  the  present  time  there  is  no  such 
entity  as  a  state  citizen.  The  status  of 
elector,  or  ratepayer,  or  member  of  the 
population  of  a  state  may  exist,  but  the 
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status  of  citizen  does  not  exist.  I  am 
surprised  that  my  honorable  friend,  with 
all  his  learning  and  acumen,  has  proposed 
to  place  in  the  Constitution  a  pro- 
vision containing  a  term  of  which 
there  is  no  definition,  even  in  Pro- 
fessor Morrison's  Dictionary.  Another 
objection  is  this:  The  clause  proposes  to 
impose  the  obligation  upon  all  the  states 
to  treat  the  people  or  citizens,  as  the  hon- 
orable and  learned  member  has  described 
them,  of  other  states  upon  the  same  terms 
as  apply  to  their  own  citizens.  Does  not 
that  provision  interfere  with  state  rights  ? 

Mr.  Symon.— Not  a  bit. 

Dr.  QUICK.— Why  should  the  honor- 
able and  learned  member  endeavour  to 
interfere  with  state  rights,  when  he  has 
been  one  of  the  most  determined  advo- 
cates of  and  sticklers  for  the  independence 
of  the  states'? 

Mr.  Symon.  —Are  you  not  going  to  give 
citizenship  throughout  the  Commonwealth'? 

Dr.  QUICK.— This  is  a  Bill  to  establish 
a  Federal  Commonwealth,  and  while  there 
may  be  strong  arguments  in  favour  of 
denning  federal  citizenship,  I  contend  that 
there  is  no  occasion  for  us  to  go  further 
and  to  attempt  to  define  state  citizenship. 
On  these  two  grounds  I  think  that  the 
proposed  clause  should  be  rejected. 

The  CHAIRMAN.— It  will  be  advisable 
if  Dr.  Quick  desires  to  move  his  new  clause 
that  he  should  move  it  as  an  amendment 
on  this  one,  so  as  to  save  two  discussions 
on  the  subject. 

Mr.  WISE  (New  South  Wales).— I  am 
sorry  it  is  impossible  to  obtain  the  last 
edition  of  Cooley's  Constitutional  Limita- 
tions. There  is  a  most  valuable  note  in 
it  upon  the  importance  of  similar  words 
in  the  American  Constitution,  which  were 
introduced  by  an  amendment  as  ancil- 
lary to  the  clauses  relating  to  the  freedom 
of  trade.  Judge  Cooley  points  out  that 
since  that  amendment  has  been  introduced 
these  words  have  been  found  of  the 
utmost  importance  in  preventing  inter- 
ference by  the  several  states  with  the 
trade   of  their  neighbours,  under  various 


pretexts.  He  points  out  that  under  these 
words  such  a  tax  as  that  on  commercial 
travellers  in  New  Zealand  would  have 
been  declared  illegal,  although  it  could 
not  have  been  touched  under  the  freedom 
of  trade  clause.  Devices  really  aimed  at 
limiting  trade  between  the  states,  although 
ostensibly  taking  another  form,  were  dealt 
with  under  this  amendment,  and  without 
it  they  could  never  have  been  prevented. 
I  trust  the  amendment  will  be  carried  in 
this  form,  or  perhaps  Mr.  Symon  can  see 
his  way  to  alter  the  word  "  states "  to 
"  Commonwealth,"  which,  I  think,  would 
meet  Dr.  Quick's  view. 

Mr.  Symon. — If  you  move  that,  I  will 
accept  it. 

Sir  John  Forrest. — What  is  a  citizen  ? 
A  British  subject  ? 

Mr.  Wise. — I  presume  so. 

Sir  John  Forrest. — They  could  not 
take  away  the  rights  of  British  subjects. 

Mr.  WISE.— I  do  not  think  so.  I  beg 
to  move — 

That  the  words  "each  state"  be  omitted, 
with  the  view  of  inserting  the  words  ' '  the  Com- 
monwealth." 

I  apprehend  the  Commonwealth  must 
have  complete  power  to  grant  or  refuse 
citizenship  to  any  citizen  within  its 
borders.  I  think  my  answer  to  Sir  John 
Forrest  was  given  a  little  too  hastily  when 
I  said  that  every  citizen  of  the  British 
Empire  must  be  a  citizen  of  the  Common- 
wealth. The  Commonwealth  will  have 
power  to  determine  who  is  a  citizen.  I 
do  not  think  Dr.  Quick's  amendment  is 
necessary.  If  we  do  not  put  in  a  defini- 
tion of  citizenship  every  state  will  have 
inherent  power  to  decide  who  is  a  citizen. 
That  was  the  decision  of  the  Privy  Coun- 
cil in  Ah  Toy's  case. 

Sir  John  Forrest. — He  was  an  alien. 

Mr.  WISE.— The  Privy  Council  decided 
that  the  Executive  of  any  colony  had  an 
inherent  right  to  determine  who  should 
have  the  rights  of  citizenship  within  its 
borders. 

Mr.  Kingston. — That  it  had  the  right 
of  keeping  him  out. 
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Mr.  WISE. — In  our  case  he  was  within 
•our  limits,  but  he  was  not  allowed  to  sue 
in  our  courts. 

Mr.  BARTON  (New  South  Wales).— If 
it  is  a  fact  that  citizens,  as  they  are  called, 
of  each  state  are  also  citizens  of  the  Com- 
monwealth, there  may  be  some  little  doubt 
as  to  whether  this  is  not  providing  for 
practically  the  same  thing. 

Mr.  Wise. — No,  there  may  be  terri- 
tories ;  that  is  what  I  want  to  provide  for. 

Mr.  BARTON.— In  other  portions  of 
the  Bill  we  use  the  words  "  parts  of  the 
Commonwealth  "  as  including  territories, 
so  that  the  object  of  Mr.  Wise  would  be 
met  by  using  the  words  "citizens  of  every 
part  of  the  Commonwealth  "  or  "  each  part 
of  the  Commonwealth."  Mr.  Wise  will 
see  that  that  follows  the  ordinary  phrase- 
ology of  the  Bill,  and  I  do  not  think  it 
alters  the  meaning  of  what  he  intends  to 
propose.  I  leave  it  to  his  considera- 
tion, because  it  would  make  the  clause 
more  consistent  with  the  rest  of  the 
Bill.  I  still  take  objection  to  the  use  of 
the  word  "  citizen  "  here  without  a  defini- 
tion, and  I  understand  the  definition  is  to 
be  proposed  by  Dr.  Quick.  As  this  will  be 
the  only  part  of  the  Bill  where  the  ex- 
pression "  citizen  "  occurs,  I  would  like  to 
support  the  suggestion  of  the  Chairman 
that  Dr.  Quick  should  move  his  clause  as 
an  amendment  on  that  of  Mr.  Symon. 
Then  the  definition  will  be  in  the  only 
clause  which  deals  with  the  subject.  As 
to  ordinary  matters,  the  part  of  the  Bill 
called  the  Act  has  made  some  provision. 
Clause  7  of  the  covering  clauses,  as  re- 
drafted, provides  that — 

This  Act,  and  all  laws  made  by  the  Parlia- 
ment of  the  Commonwealth  in  pursuance  of 
the  powers  conferred  by  the  Constitution, 
and  all  treaties  made  by  the  Commonwealth, 
shall  be  binding  on  the  courts,  Judges,  and 
people  of  every  state  and  of  every  part  of  the 
Commonwealth,  anything  in  the  laws  of  any 
state  to  the  contrary  notwithstanding. 

So  anything  conferred  by  the  Constitution 
or  by  any  law  under  the  Constitution  upon 
any  subject  or  citizen,    as   he   has   been 
[Mr.  Wise. 


called,  will  be  retained  by  him,  inasmuch 
as  the  liability  to  obey  the  laws  involves 
the  protection  of  the  laws,  so  that  a 
good  deal  of  what  is  sought  by  this 
clause  is  already  conferred  by  clause  7. 
As  to  the  general  object  of  Mr.  Symon's 
proposal,  I  confess  I  am  strongly  in  favour 
of  it.  My  only  doubt  is  wrhether  we  should 
not  rather  cumber  the  Constitution  by 
using  the  word  "citizens,"  and  requiring 
a  definition  of  citizens  wThen  we  use  it 
here,  and  when  the  ordinary  term  to  ex- 
press a  citizen  of  the  empire  might  be 
used.  We  are  subjects  in  our  constitu- 
tional relation  to  the  empire,  not  citizens. 
"Citizens"  is  an  undefined  term,  and  is 
not  known  to  the  Constitution.  The 
word  "  subjects "  expresses  the  relation 
between  citizens  of  the  empire  and  the 
Crown. 

Sir  George  Turner. — Is  a  naturalized 
alien  a  subject? 

Mr.  BARTON.— He  would  be  a  citizen 
under  the  meaning  of  this  clause. 

Sir  George  Turner. — Suppose  you  say 
"subject"  without  definition,  would  that 
include  naturalized  aliens  1 

Mr.  BARTON.— Yes.  Dr.  Quick's  de- 
finition is :  Persons  resident  in  the  Com- 
monwealth, either  natural-born  or  natural- 
ized subjects  of  the  Queen,  and  if  they 
are  subject  to  no  disabilities  imposed  by 
the  Parliament  they  shall  be  citizens  of 
the  Commonwealth.  Why  not  use  the 
word  "subject,"  and  avoid  the  necessity 
of  this  definition  ? 

Dr.  Quick. — This  definition  does  not 
interfere  with  the  term  "  subject  "  in  its 
wider  relation  as  a  member  of  the  empire 
or  subject  of  the  Queen. 

Mr.  BARTON.— No,  but  the  definition 
of  "citizen  "  as  a  natural-born  or  natura- 
lized subject  of  the  Queen  is  co-extensive 
with  the  ordinary  definition  of  a  subject 
or  citizen  in  America.  The  moment  he  is 
under  any  disability  imposed  by  the  Par- 
liament he  loses  his  rights. 

Dr.  Quick. — That  refers  to  special  races. 

Mr.  BARTON.— But  if  he  is  under 
any  disability  under  any  regulation  of  the 


Commonwealth  of  [3  March,  1898.]  Australia  Bill. 


1787 


Commonwealth  he  would  cease  to  be  a 
citizen,  however  slight  that  disability 
might  be.  1  doubt  whether  the  honorable 
member  intends  that.  There  is  power  by 
law  to  regulate  the  people  of  any  race 
requiring  special  laws.  There  may  be 
some  purely  regulative  law  passed,  not 
imposing  any  special  restriction  on  any 
person  of  that  kind  who  may  be  a  subject 
of  the  Queen.  That  regulation,  if  it 
were  of  the  mildest  character,  under  this 
definition,  would  deprive  him  of  his  rights. 
Dr.  Quick. — The  regulation  would  have 
to  specify  the  ground  of  disability. 

Mr.  BARTON.— Yes;  but  my  honor- 
able friend  says  not  under  any  disability 
imposed  by  the  Parliament.  Would  not 
the  difficulty  be  that  if  he  were  under  any 
slight  disability  for  regulative  purposes, 
all  his  rights  of  citizenship  under  the 
Commonwealth  would  be  lost  1 

Mr.  Kingston. — There  might  be  a 
special  disability  on  minors. 

Mr.  BARTON.— That  might  be  one 
of  the  disabilities.  Of  course  here  the 
disabilities  as  to  minors  would  not  matter 
much,  but  I  would  like  to  put  this  con- 
sideration to  Dr.  Quick,  that  if  we  use  the 
term  "subject,"  or  a  person  subject  to  the 
laws,  which  is  a  wider  term,  we  shall  avoid 
the  necessity  for  a  definition  of  "  citizen." 
You  might  say  a  subject  or  resident  being 
the  subject  of  the  Queen. 

Sir  George  Turner. — Subject  to  the 
laws  will  be  too  wide. 

Mr.  BARTON.— Yes,  it  might  be.  The 
expression  "resident  subjects  of  the 
Queen "  would  avoid  the  necessity  of 
having  a  definition  of  a  term  which  only 
occurs  in  one  place  in  the  Constitution. 
I  do  not  know  how  Mr  Symon  would  take 
the  suggestion,  but  it  is  far  better  not  to 
import  the  word  "  citizen  "  here  if  we  can 
deal  with  it  by  a  term  well  known  in  the 
constitutional  relations  of  the  empire 
between  the  Queen  and  her  subjects. 

Mr.  SYMON  (South  Australia).— I  have 
expressed  the  opinion,  whether  right  ly 
or  wrongly,  that  the  word  "citizen"  does 
not    require   a   definition    at    all    in    the  ' 


Constitution.  We  are  not  dealing  with  rigid 
terms  or  with  a  Constitution  which  is  not 
to  be  perfectly  elastic,  and  under  the  con- 
struction and  interpretation  of  the  Consti- 
tution the  word  "citizen"  seems  to  me  to 
be  capable  of  very  easy  determination. 
It  is  one  of  those  expressions  which  in  the 
Constitution  is  just  as  easy  of  determina- 
tion as  the  word  "  person."  I  really  do 
not  see  where  the  difficulty  is. 

Mr.  Isaacs.— It  has  been  found  very 
difficult  to  define  it  by  decisions  in  the 
United  States. 

Mr.  SYMON. — There  is  no  man  in  Aus- 
tralia who  is  more  profoundly  versed 
in  constitutional  law  than  Mr.  Isaacs, 
and  he  knows  that  every  point  and 
every  question  has  been  the  subject 
of  more  or  less  debate  and  discussion, 
and  will  be  until  the  end  of  time. 
The  words  "subject,"  "person,"  and 
"citizen"  can  be  made  subjects  of  contro- 
versy at  all  times  if  occasion  requires  it. 
At  the  same  time,  it  does  not  affect  the 
principle  that  there  should  be  a  definition 
of  "  citizen,"  either  in  the  form  suggested 
by  Dr.  Quick  or  by  Mr.  Barton.  I  will  be 
quite  content.  The  principle  is  what  I  am 
contending  for :  The  principle  that  our 
labours  will  be  incomplete  unless  we  make 
the  rights  of  citizens  or  subjects  in  one 
state  to  extend  to  the  citizens  of  another 
state  who  may  go  from  one  state  to  another. 
There  ought  to  be  no  possibility  of  any 
state  imposing  a  disqualification  on  a  per- 
son in  the  holding  of  property,  or  in  the 
enjoyment  of  any  civil  right,  simply  be- 
cause he  happens  to  belong  to  another 
state.  That  would  not  give  us  the  uni- 
formity of  citizenship  we  all  desire,  and 
therefore  1  am  willing  that  the  word  "citi- 
zenship" should  be  defined  as  Dr.  Quick 
suggests,  with  perhaps  some  modification. 
I  also  support  the  suggestion  from  the 
Chair  that  the  two  propositions  might  be 
considered  together.  The  clause  would  do 
something  to  meet  the  difficulty,  not  per- 
haps finally  or  conclusively,  as  Mr.  Isaacs 
said,  but  at  any  rate  to  a  large  extent  and 
almost  completely. 
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Mr.  Barton. — Would  this  do: — 

Any  subject  of  the  Commonwealth,  resident 
in  any  part  of  the  Commonwealth,  shall  be 
entitled  to  all  the  privileges  and  immunities  of 
subjects  resident  in  other  parts  of  the  Common- 
wealth ? 

Mr.  SYMON. — I  should  be  quite  satis- 
fied with  that. 

Dr.  QUICK  (Victoria).— There  can  be 
no  doubt  that  this  subject  is  surrounded 
with  considerable  difficulty,'  and  probably 
any  decision  arrived  at  will  be  reviewed 
either  by  the  Drafting  Committee  or  the 
Convention  at  a  subsequent  stage.  The 
Hon.  Mr.  Wise's  suggestion  to  amend  the 
Hon.  Mr.  Symon's  clause  so  as  to  make  it 
read — 

The  citizens  of  the  Commonwealth  shall  be 
entitled  to  all  the  privileges  and  immunities  of 
the  citizens  of  the  several  states, 

offers  a  method  by  which  the  difficulty 
might  be  solved,  but  a  definition  ought  to 
precede  any  legislation  on  the  subject, 
and  I  shall  therefore  propose  that  the  new 
clause  of  which  I  have  given  notice  defin- 
ing citizenship  be  placed  in  front  of  the 
words  proposed  by  Mr.  Symon.  It  is  as 
follows  : — 

All  persons  resident  within  the  Common- 
wealth, being  natural-born  or  naturalized  sub- 
jects of  the  Queen,  and  not  under  any  disability 
imposed  by  the  Parliament,  shall  be  citizens  of 
the  Commonwealth. 

Mr.  Symon's  words  would  then  follow  : — 
And  the  citizens  of  the  Commonwealth  shall 
be  entitled  to  all  the  privileges  and  immunities 
of  citizens  in  the  several  states. 

Mr.  Symon. — Is  it  necessary  to  leave  in 
the  words  "  natural  -born  or  naturalized"? 

Dr.  QUICK.— That  is  a  detail  that  is 
open  to  discussion.  I  feel  that  there  is  a 
considerable  difficulty  in  connexion  with 
this  definition,  but,  as  it  has  been  sug- 
gested, I  will  propose  it,  and  leave  the 
committee  to  amend  it  if  they  think  pro- 
per. The  words  proposed  to-day  may  not 
give  exact  expression  to  the  views  of  the 
Convention,  but  it  would  be  a  very  serious 
mistake  if  some  provision  of  this  kind 
were  not  inserted  in  the  Constitution. 
[Mr.  Symon. 


The  CHAIRMAN.  —  The  amendment 
proposed  by  the  Hon.  Mr.  Wise  is  now 
before  the  Chair. 

Mr.  WISE  (New  South  Wales).— I  will 
withdraw  my  amendment  for  the  time 
being,  to  enable  Dr.  Quick  to  submit  his 
amendment. 

The  amendment  was,  by  leave,  with- 
drawn. 

Dr.  QUICK  (Victoria).— I  beg  to  move- 
That  the  following  words  be  inserted  at  the 
commencement  of  the  proposed  new  clause  :  — 
"All  persons  resident  within  the  Common- 
wealth, being  natural-born  or  naturalized  sub- 
jects of  the  Queen,  and  not  under  any  disability 
imposed  by  the  Parliament,  shall  be  citizens  of 
the  Commonwealth. " 

Sir  JOHN  FORREST  (Western  Aus- 
tralia).— That,  of  course,  makes  the  clause 
much  wider.  The  Hon.  Mr.  Symon  pro- 
poses that  any  person  coming  into  a 
state  shall  be  subject  to  the  laws  of  that 
state.  This  amendment  provides  that  he 
shall  be  subject  to  the  laws  of  the  Com- 
monwealth. That  might  be  found  to  be 
inconvenient,  and  I  do  not  think  it  can  be 
necessary.  I  shall,  therefore,  vote  against 
the  amendment. 

Mr.  ISAACS  (Victoria).— I  am  afraid 
that  the  amendment  is  far  too  wide,  un- 
less we  say  that  the  disabilities  imposed 
by  Parliament  may  extend  to  birth  and 
race.  This  would,  notwithstanding  the 
rights  conferred  under  clause  52,  deprive 
Parliament  of  the  power  of  excluding 
Chinese,  Lascars,  or  Hindoos  who  hap- 
pened to  be  British  subjects. 

Mr.  Wise. — Might  not  place  of  birth 
be  a  disability  1 

Mr.  ISAACS.— It  would  be  difficult  to 
persuade  me  that  place  of  birth  is  a  dis- 
ability that  could  be  imposed  by  Parlia- 
ment. The  amendment  provides  that 
a  natural-born  subject  of  the  Queen, 
unless  he  is  liable  to  some  disability  im- 
posed by  Parliament,  such  as  lunacy,  shall 
be  a  citizen  of  the  Commonwealth.  It  does 
not  say  except  such  persons  as  Parliament 
chooses  to  exempt,  and  it  seems  to  me, 
from  the  very   nature  of   the  expression, 
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that  this  cannot  refer  to  place  of  birth. 
That  is  not  a  disability  imposed  by  Par- 
liament, and  unless  a  natural-born  or 
naturalized  subject  of  the  Queen  does 
something  or  gets  into  such  a  condition  as 
amounts  to,  so  to  speak,  a  disqualification, 
he  would  be  entitled  to  be  admitted  as  a 
citizen  of  the  Commonwealth.  I  am  quite 
sure  that  the  doubt  is  at  all  events  suffi- 
ciently great  to  cause  a  very  strong 
feeling  against  the  thing.  We  could 
not  insure  such  an  interpretation  as  hon- 
orable members  desire.  The  effect  of  it 
certainly  may  be,  and  I  think  probably 
will  be,  what  I  have  stated,  and  it  seems 
to  me  that  the  only  safe  course  to  adopt 
is  to  do  what  Dr.  Quick  proposed  to  do 
yesterday. 

Mr.  GLYNN  (South  Australia).— When 
this  matter  was  before  the  Convention  on 
a  former  occasion  in  connexion  with  clause 
110,  I  raised  this  very  point,  but  I  did  not 
succeed  in  getting  honorable  members  to 
pay  any  attention  to  it.  Its  importance 
evidently  was  not  recognised.  I  intended, 
when  Dr.  Quick's  amendment  was  pro- 
posed, to  make  an  addition  to  it,  so  that 
it  would  read  as  follows  : — 

All  persons  resident  within  the  Common- 
wealth, being  natural-born  or  naturalized  sub- 
jects of  the  Queen,  and  not  under  any  dis- 
ability imposed  by  the  Parliament,  shall  be 
citizens  of  the  Commonwealth  and  of  the  state 
in  which  they  reside,  and  shall  be  entitled  to 
all  the  privileges  and  immunities  of  citizens  in 
the  several  states. 

The  one  clause  would  then  cover  every- 
thing, and  I  put  this  forward  for  the  con- 
sideration of  the  honorable  member.  He 
may  not  wish  to  go  to  the  extent  of  saying 
that  they  shall  be  citizens  of  the  state 
in  which  they  reside,  but  the  latter  words 
would  embody  the  principle  Mr.  Symon  is 
now  suggesting,  and  which  I  suggested  on 
clause  110. 

Mr.  Barton. — What  about  territories  1 
Mr.  GLYNN.— There  is  power  under 
the  Bill  to  make  special  laws  with  regard 
to  territories,  and  I  am  not  sure  that  we 
could  not  constitute  a  certain  class  of 
citizenship  for  the  territories. 


Mr.  Barton. — That  power  would  be 
exercised  subject  to  the  Constitution.  If 
you  make  the  matter  safe  so  far  as  the 
citizens  of  the  territories  are  concerned  in 
the  Constitution,  legislative  power  could 
not  interfere  with  them. 

Mr.  GLYNN. — I   understand  that  you 
can  make  any  provision  you  like  as  to  repre- 
sentation and  otherwise  until  the  territories 
become  states.    Their  position  in  the  Con- 
stitution is  purely  provisional.     I  can  see 
the  force  of  the  point,  and  I  admit  that  my 
amendment  does  not  cover  it.     The  pro- 
posal I  have  suggested  puts  the  definition 
in  the  same  position  as  in  America.     Citi- 
zens of  the  Commonwealth  are  citizens  of 
the  state  in  which  they  reside,  and  they 
also  have,  as    Mr.   Symon   suggests,  the 
privileges  and  immunities  of   citizens  of 
the  several  states.  There  is  only  one  other 
means   by  which  you  could    do   what  is 
wanted,  and  perhaps  it  is  the  best.     That 
is  to  adopt  the  principle  of  the  German 
Constitution,  which  says  that  there  shall 
be    a    common     citizenship,     and     that 
the  rights   of    the    citizens  in  one   state 
shall  attach  to  the  citizens   in  the  other 
states.    That  would  place  it  in  the  power 
of    the    Federal    Parliament    to    declare 
what    are     the     conditions    of     citizen- 
ship.    There    would    be    power    under   a 
provision  of  this  kind  to  say  that  an  alien 
should  not  be  a  citizen  until  he  had  resided 
five  years  in  the  colony,  while  the  citizen- 
ship would  be  uniform    in   its   character 
throughout      the      Commonwealth.       In 
America,  aliens  have  been  prevented  from 
becoming  citizens  unless  they  have  resided 
in  the   place   for  five  years.     They  must 
then    be  citizens  for    seven  years    before 
they   can  stand  for  Parliament.     Honor- 
able members  will  see  that  by  adopting  the 
principle  of  the  German   Constitution  we 
could    prevent   any    special  rights    being 
given  to  aliens,  and  I  think  it  would  be 
better   in   tfyat   form.     I   desire   to    call 
attention  to  this  point  also,  that  even  if 
you    do    not    define    citizenship    at    all 
in  the  Constitution  there  would  be  very 
little  harm  done.     It  seems  to  be  forgotten 
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that  in  the  American  Constitution  the  word 
citizen  is  used.  It  is  not  used  in  our  Consti- 
tution. In  the  original  American  Constitu- 
tion the  word  "  citizen"  is  for  instance  used 
in  connexion  with  representation  in  Parlia- 
ment. A  man  must  be  a  citizen  for  seven 
years  before  he  can  be  returned  as  a  repre- 
sentative, so  that  there  is  a  special  rea- 
son for  the  definition  given  to  the  term 
citizen.  Here  we  do  not  use  the  word 
citizen.  We  use  the  word  "resident" 
only.  The  qualification  for  a  Member  of 
Parliament  is  residence  for  three  years, 
and  very  little  harm  will  be  done  if  we 
leave  out  "  citizen "  altogether.  If  the 
Convention  do  not  adopt  a  suggestion  such 
as  that  I  have  made,  the  better  plan  will 
be  to  fall  back  on  the  principle  of  the 
German  Constitution,  which  would  enable 
us  to  make  special  laws  regarding  aliens. 
I  would  like  to  mention,  in  connexion  with 
what  Mr.  Isaacs  said  as  to  aliens,  that  this 
provision  would  not  interfere  in  the 
slightest  degree  in  the  way  of  preventing 
aliens  from  coming  in,  because  it  is  only 
when  the  aliens  get  inside  the  Common- 
wealth that  this  provision  is  to  apply  to 
them.  The  decision  of  the  Privy  Council 
in  the  case  of  Ah  Toy  v.  Musyrove  was 
that  an  alien  had  no  right  to  land  here, 
but  that  decision  does  not  affect  his 
citizenship  after  he  has  landed.  Mr. 
Musgrove,  then  Secretary  for  Customs, 
prevented  Ah  Toy  from  landing.  Ah  Toy 
brought  an  action  for  assault  and  battery 
against  him,  but  the  Privy  Council  held 
that  that  action  could  not  be  justified. 

Mr.  HOLDER  (South  Australia).— I 
think  that  there  are  grave  objections 
both  to  Mr.  Symon's  proposed  new  clause 
and  to  Dr.  Quick's  amendment  thereto, 
and  the  objections  are  perhaps  even  more 
grave  in  the  case  of  the  amendment  than 
they  are  in  the  case  of  the  original  motion. 
No  chain  is  stronger  than  its  weakest  link, 
and  therefore  citizenship  throughout  the 
Commonwealth  would  not  be  more  re- 
stricted than  it  was  in  the  colony  which 
least  restricted  citizenship.  There  might 
be  one  state  in  the  Commonwealth  which 
[Mr.  Glynn. 


gave  citizenship  far  too  freely,  in  the 
opinion  of  the  other  states  of  the  Com- 
monwealth, and  yet,  according  to  Mr. 
Symon's  proposal,  the  state  which  was 
so  lax  in  its  methods  and  conditions  of 
granting  citizenship  would  confer  citizen- 
ship all  through  the  Commonwealth,  in  so 
far  as  related  to  citizens  of  that  state  who 
went  to  reside  in  other  states. 

Mr.  Svaiox. — No j  the  citizens  of  the 
lax  state  would  be  limited,  when  they 
went  to  another  state,  to  the  privileges 
and  immunities  of  that  other  state. 

Sir  George  Turner. — I  read  your  pro- 
posal in  precisely  the  other  way. 

Mr.  Symon. — They  do  not  take  with 
them  to  that  other  state  the  privileges 
and  immunities  of  citizenship  of  their  own 
state.  They  only  get  the  privileges  and 
immunities  of  the  state  to  which  they 
go. 

Mr.  HOLDER.— I  still  think  the  words 
might  be  interpreted  to  mean  what  I 
thought  they  meant. 

Mr.  Symon. — I  did  not  intend  that. 

Mr.  HOLDER.— I  accept  that  state- 
ment of  the  honorable  member,  but  I  sub- 
mit that  his  proposed  new  clause  might  be 
interpreted  as  I  interpreted  it  by  some 
authority,  and,  in  that  case,  we  should  be 
landed  in  a  very  unfortunate  position.  Dr. 
Quick's  amendment  is  even  worse,  because 
it  provides  that — 

All  persons  resident  within  the  Common- 
wealth, being  natnral-born  or  naturalized  sub- 
jects of  the  Queen,  and  not  under  any  disability- 
imposed  by  the  Parliament,  shall  be  citizens  of 
the  Commonwealth. 

Nowr,  it  might  be  easily  conceivable  that, 
simply  because  a  man  was  born  under 
British  rule  in  India,  China,  or  elsewdiere, 
therefore,  of  necessity,  on  arriving  in 
one  of  these  colonies,  he  could  claim 
citizenship  of  the  Commonwealth.  Is  it 
not  a  mistake  to  stereotype  in  the  Com- 
monwealth Bill  at  this  period  our  opinions 
on  this  subject  ?  Would  it  not  be  better 
to  authorize  the  Federal  Parliament  to 
deal  with  this  question,  not  once  only,  but 
from  time  to  time  as  circumstances  and 
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conditions  may  change?  I  hope  that  both 
the  proposals  will  be  withdrawn  or  nega- 
tived, and  that  at  a  later  stage  ;in  oppor- 
tunity will  be  given  to  Dr.  Quick  to  try 
again  what  he  tried  yesterday,  a  provision 
which,  as  then  proposed,  or  with  a  slight 
alteration  of  the  words,  would  give  to  the 
Federal  Parliament  power  to  determine 
the  citizenship  of  the  Commonwealth  from 
time  to  time,  and  thus  to  meet  any 
changes  of  conditions,  which  certainly 
ought  to  be  met  if  they  arise,  but  which 
cannot  then  be  met  if  we  now  arrive  at 
some  decision  and  stereotype  it  once  for 
all  in  this  Constitution. 

Sir  EDWARD  BRADDON.— I  submit 
there  is  a  still  better  course  open  to  us, 
and  that  is  to  give  consideration  to  the 
amendment  proposed  by  the  Assembly  of 
Tasmania,  which  has  received  up  to  the 
present  time  no  attention  whatever. 

Mr.  Glynn. — Not  sufficient  attention, 
at  all  events. 

Sir  EDWARD  BRADDON.  —  The 
amendment  is  to  omit  clause  110,  and 
insert  the  following  new  clause  : — 

The  citizens  of  each  state,  and  all  other  per- 
sons owing  allegiance  to  the  Queen  and  residing 
in  any  territory  of  the  Commonwealth,  shall  be 
citizens  of  the  Commonwealth,  and  shall  be 
entitled  to  all  the  privileges  and  immunities  of 
citizens  of  the  Commonwealth  in  the  several 
states,  and  a  state  shall  not  make  or  enforce 
any  law  abridging  any  privilege  or  immunity  of 
citizens  of  the  Commonwealth,  nor  shall  a  state 
deprive  any  person  of  life,  liberty,  or  property 
without  due  process  of  law,  or  deny  to  any 
person  within  its  jurisdiction  the  equal  protec- 
tion of  its  laws. 

Now,  there  is  a  clause  that  covers  the 
whole  ground — a  clause  that  is  all-suffi- 
cient for  the  purpose — bearing  in  mind 
that  every  provision  is  made  for  securing 
to  the  Commonwealth  that  its  citizens 
shall  not  be  people  of  alien  races  to 
any  considerable  extent.  There  are  in 
India  some  150,000,000  British  subjects, 
but  of  those  150,000,000  people  very 
few  indeed  could  stand  the  test  applied 
by  the  Natal  Immigration  Restriction 
Act,    which    I    think    has    been   adopted 


already  in  Western  Australia ;  which  will 
no  doubt  be  adopted  in  other  colonics 
of  Australasia,  and  which  will  be  effec- 
tive in  keeping  from  our  shores  the 
natives  of  India  who  cannot  pass  the 
education  test  that  is  applied  under  the 
Natal  Act.  This  education  test  is  one 
which  would  debar  some  149,000,000  at 
the  least  out  of  150,000,000  from  qualify- 
ing, and  would  so  keep  them  out  of  Aus- 
tralia. There  you  have  a  very  much  wider 
disability — and  I  think  a  very  wholesome 
disability — which  goes  far  and  away  be- 
yond that  suggested  by  the  learned  and 
honorable  member  (Mr.  Isaacs).  I  think 
if  we  took  this  clause  into  our  considera- 
tion, it  might  be  found  to  do  all  that  is 
required  for  us. 

Mr.  TRENWITH  (Victoria).— It  seems 
to  me  that  the  clause  that  has  just  been 
read  by  the  Right  Hon.  Sir  Edward  Brad- 
don — the  one  suggested  by  the  Tasmanian 
Assembly — would  land  us  in  greater  difficul- 
ties than  anything  we  have  thought  of  yet, 
and  I  think  we  shall  be  incurring  a  very 
great  risk  in  endeavouring  to  define  who 
is  in  future  to  be  considered  a  citizen  of 
the  Commonwealth.  We  have  a  right  to 
deal  to-day  with  what  we  think  is  right 
for  to-day,  but  we  have  no  right  to  tie 
the  hands  of  the  future  people  of  the 
Commonwealth  in  this  connexion.  There 
fore,  I  think  it  would  be  extremely  wise 
to  reject  both  of  these  amendments,  with 
the  view,  as  suggested  by  Mr.  Holder,  of 
getting  back,  if  we  can,  to  the  proposal 
which  we  had  before  us  yesterday,  and 
which  says  exactly  what  I  think  we  ought 
to  say  in  connexion  with  all  ques- 
tions, namely,  that  the  Parliament  shall 
have  the  power  to  deal  from  time  to 
time,  as  necessity  dictates,  with  the  ques- 
tion of  citizenship,  if  we  are  to  deal  with 
the  matter  at  all.  The  clause  we  have 
here,  proposed  by  Dr.  Quick,  reads 
follows  : — 

All  persons  resident  within  the  Common- 
wealth, being  natural-born  or  naturalized  sub- 
jects of  the  Queen,  and  not  under  any  disability 
imposed  by  the  Parliament,  shall  be  citizens  of 
the  Commonwealth. 
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I  think  it  has  been  shown  that  it  would  be 
unwise  to  insert  that  provision  in  the  Bill. 
The  Attorney-General  of  Victoria  suggested 
that  there  may  be  here — indeed  experi- 
ence has  shown  that  there  will  be — as  in 
various  countries  of  the  world,  races  within 
the  nation  that  remain  distinct ;  that  do 
not  blend  with  our  people;  that  are  by 
their  existence  and  by  their  rapid  increase 
inimical  to  the  well-being  of  the  whole 
community.  This  has  been  made  very 
manifest  in  America.  Any  student  in  the 
history  of  America  must  see  that  the  negro 
population  is  a  disturbing  factor  which  is 
increasing  with  immense  rapidity  in  that 
country.  They  had  to  make  them  citizens, 
but  the  Americans  made  a  mistake  by 
declaring  that  the  negroes  should  be 
citizens. 

Mr.   Svmon. — They  did  not  make  them 
citizens  ;  they  gave  them  the  franchise. 

Mr.  Barton. — They  were  made  citizens. 

Mr.  TRENWITH.— They  were  consti- 
tuted citizens  under  an  impulse  of 
generosity  that  we  must  all  admire  ;  but 
the  circumstances  that  have  since  de- 
veloped prove  that  that  act  was  extremely 
unwise,  and  America  is  only  prevented 
from  taking  this  right  of  citizenship  from 
the  negroes  by  the  rigid  cast-iron  charac- 
ter of  its  Constitution.  Now,  we  are 
here  making  a  Constitution,  and  we  must 
be  careful  not  to  do  something  which 
may  seem  for  the  moment  wise,  but 
which  may  tie  the  hands  of  the  future 
people  of  the  Commonwealth  from  doing 
what  they,  judging  from  circumstances 
altogether  different  from  those  we  are 
acquainted  with,  positively  know  to  be 
wise.  It  seems  to  me  we  have  alread}' 
power  in  the  Commonwealth  to  deal 
with  aliens,  and  we  have  power  to  de- 
clare in  a  certain  sense  the  character  of 
citizenship  in  connexion  with  the  form  of 
naturalization  that  may  be  adopted.  And 
if  more  than  that  is  required — and  I  think 
it  is — it  is  sufficiently  and  adequately 
provided  by  a  simple  declaration  that, 
in  future,  the  Commonwealth  Parliament 
shall  have  the  power  to  deal  with 
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Commonwealth  citizenship.  Now,  I  think 
that  if  any  of  these  proposals  were  carried, 
what  would  happen  would  be  that  a  citizen 
coming  from  another  state  would  not  be 
entitled  to  all  the  immunities  possessed  by 
a  citizen  of  the  state  from  which  he  came, 
and  if  he  happened  to  be  a  Chinaman, 
coming  from  a  state  where  no  disabilities 
were  imposed  on  Chinamen,  and  went, 
say,  to  Western  Australia,  where  very 
rigid  disabilities  are  imposed,  I  think 
he  would  have  to  be  subjected  to 
the  disabilities  that  existed  in  the  state 
into  which  he  came.  But  we  have  to 
remember  that  this  Bill  has  to  be  carried, 
if  at  all,  not  by  a  Convention  like  this, 
where  most  of  the  members  are  intimately 
acquainted  with  constitutional  law,  in- 
timately acquainted  with  constitutional 
history,  and  are  experts  upon  the  exact 
definition  of  terms — men  who  know  exactly 
what  will  accrue  from  any  resolution  we 
pass  here — but  it  will  have  to  be  carried 
by  the  people,  who  will  be  scared  by  a  sug- 
gestion which  they  do  not  clearly  under- 
stand— that  they  may  be  perhaps  com- 
pelled to  give  within  their  own  respective 
states  privileges  and  immunities  that  are 
given  in  other  states,  because  the  per- 
sons coming  to  them  from  those  other 
states  are  citizens  of  those  other  states. 
I  see  a  great  deal  of  danger  from  that 
point  of  view  in  voting  either  for  the 
proposal  of  Mr.  Symon  or  for  the  proposal 
of  Dr.  Quick,  and  I  hope  that  if  these 
proposals  are  not  withdrawn  they  will 
be  negatived,  because  I  think  we  are 
sufficiently  safeguarded  in  the  power  we 
already  possess  to  deal  with  naturalization 
and  with  aliens  ;  and  I  am  afraid  we  may, 
perhaps,  in  a  way  we  do  not  now  see,  tie 
the  hands  of  the  future  people  of  the  Com- 
monwealth by  carrying  either  of  these 
proposals. 

Mr.  WISE  (New  South  Wales).— My 
mind  has  wavered  very  much  during  this 
debate.  I  have  come  to  the  conclusion 
that  my  original  suggestion  was  wrong, 
that  the  best  form  of  all  in  which  the 
original   amendment   could    be    moved  is 
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that  in  which  it  was  proposed  by  Mr. 
Symon,  and  that  then  no  definition  such 
as  is  suggested  by  Dr.  Quick  will  be  really 
required,  because,  if  we  allow  each  state 
to  make  its  own  standard  of  citizenship, 
we  shall  reserve  all  the  rights  of  the  states, 
and  obviate  all  the  difficulties  contem- 
plated by  Mr.  Trenwith,  by  retaining  to 
each  state  the  right  to  determine  the 
qualification  of  its  own  citizens.  And  then 
we  will  make  a  provision  that  is  necessary 
as  part  of  the  Federal  Constitution,  that 
when  a  man  has  acquired  citizenship  in  one 
state  he  shall  be  entitled  to  the  right  of 
citizenship  in  the  other  states. 

Mr.  Holder. — That  is  to  say,  if  one 
state  has  been  lax  in  its  gift  that  laxity 
must  govern  the  whole. 

Mr.  WISE.— Not  at  all.  All  this,  of 
course,  is  to  be  subject  to  the  general 
power  conferred  on  the  Commonwealth  by 
sub-section  (26)  of  clause  52  to  make 
special  laws  for  particular  races.  Pro- 
bably it  would  be  more  apt  to  use  these 
words  : — 

Every  subject  of  the  Queen  resident  in  any 
state  or  part  of  the  Commonwealth  shall  be 
entitled  to  all  privileges  and  immunities  of 
subjects  resident  in  other  states  or  parts  of  the 
Commonwealth,  but  this  section  shall  not  apply 
to  the  people  of  any  race  in  respect  of  which 
the  power  conferred  by  sub-section  (26)  of 
clause  52  can  be  exercised. 

That  would  give  Parliament  every  control, 
and  prevent  the  states  from  being  coerced 
in  respect  of  the  coloured  races,  while  it 
would  get  over  the  difficulties  which  have 
been  suggested  by  attempting  to  define 
Commonwealth  citizenship.  I  would  like 
to  say  one  word  as  to  the  necessity  for  the 
clause  at  all.  Mr.  Inglis  Clark  has 
written  a  memorandum  which  I  shall  be 
very  happy  to  show  to  any  one  here,  in 
which,  after  pointing  out,  as  I  endeavoured 
to  mention  just  now,  that  the  clause 
was  necessary  to  prevent  discriminating 
legislation  for  the  real  purpose  of  inter- 
fering with  the  freedom  of  trade,  but  for 
some  other  purpose  ostensibly,  goes  on  to 
illustrate  the  kind  of  cases  in  which  the 
[113] 


clause  has  been  effective  in  the  United 
States. 

M  r.  Higgins. — Is  the  concrete  case  you 
have  in  mind  the  commercial  travellers' 
tax? 

Mr.  WISE. — The  commercial  travellers' 
tax  was  put  on  between  two  states,  and 
dealt  with,  not  under  the  commerce 
clause,  but  under  this  clause.  Another 
one  is  that  between  the  state  of  Maine 
and  the  adjoining  states.  Mr.  Clark 
says — 

There  was  a  public  road  running  from  an 
adjoining  state  into  the  state  of  Maine,  which 
was  used  in  common  by  the  residents  of  both 
states,  and  the  people  of  Maine  felt  they  had  a 
grievance  against  the  adjoining  state  in  regard 
to  the  repair  and  maintenance  of  the  road.  The 
Legislature  of  Maine  passed  a  law  forbidding  a 
citizen  of  any  other  state  to  bring  any  action 
for  damages  on  account  of  injuries  received  from 
the  defective  condition  of  the  road  in  the  state 
of  Maine,  but  the  law  did  not  impose  a  like  dis- 
ability upon  the  citizens  of  the  state  of  Maine, 
and  the  law  was  declared  unconstitutional,  be- 
cause it  violated  the  provisions  of  the  14th 
amendment  of  the  Constitution  of  the  United 
States. 

That  is  a  very  clear  concrete  illustration 
of  the  necessity  for  a  clause  of  this  kind. 

Mr.  SYMON  (South  Australia).  —  I 
think  some  misapprehension  has  been 
developed  during  the  debate,  on  which  I 
fancy  the  objections  to  this  clause  have 
been  founded.  I  think  the  amendment 
of  Dr.  Quick  is  not  open  to  some  of  the 
criticisms  which  have  been  levelled  against 
it.  All  he  does  is  to  say  that  all  persons 
within  the  Commonwealth,  being  natural- 
born  or  naturalized  subjects  of  the  Queen, 
shall  be  citizens  of  the  Commonwealth. 
Some  honorable  members  have  been  deal- 
ing with  them  as  though  by  making  them 
citizens  of  the  Commonwealth  we  are 
conferring  upon  them  the  franchise,  and 
so  on.  We  are  doing  nothing  of  the  kind. 
It  is  merely  giving  the  persons  resident  in 
the  Commonwealth  the  privileges  of  the 
law  applicable  to  all  the  recognised  in- 
habitants. 

Mr.  Barton. — The  rights  of  free  men. 
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Mr.  SYMON.— All  that  Dr.  Quick's 
definition  does,  it  appears  to  me,  is  to 
give  the  inhabitants  of  the  Commonwealth 
the  rights  of  free  men ;  that  is  to  say,  the 
protection  of  the  law  1 

Mr.  Higgins.  —  Which  law — the  Com- 
monwealth law  or  the  state  law  1 

Mr.  SYMON.— Both  laws.  Dr.  Quick's 
amendment  refers  to  citizenship  of  the 
Commonwealth,  and,  therefore,  it  would 
be  rights  under  the  Constitution  of  the 
Commonwealth. 

Mr.  Fraser. — In  that  case,   does  that 
override  the  state  law  ? 
Mr.  SYMON.— No. 

Mr.  Fraser. — If  they  clash,  which  will 
prevail  ? 

Mr. SYMON. — The  state  declares  itsown 
law,  subject  to  the  exception  in  regard  to 
aliens  and  naturalization.  If  a  man  is  a 
citizen  of  a  state,  he  is  a  citizen  of  the 
Commonwealth.  The  Commonwealth  can- 
not take  away  that  citizenship ;  it  cannot 
interfere  with  that  citizenship.  I  am 
sorry  that  Dr.  Quick  felt  that  I  was  urging 
it  with  undue  determination,  but  that  was 
the  point  which  influenced  me  strongly 
yesterday  in  regard  to  his  amendment, 
which,  I  think,  went  a  great  deal 
too  far.  The  state  citizenship  is  not 
interfered  with,  and  cannot  be  inter- 
fered with,  by  the  Commonwealth  unless 
under  such  an  amendment  as  wTas  sug- 
gested yesterday,  except  in  the  cases 
governed  by  the  provisions  of  clause  52,  as 
to  aliens  and  naturalization.  It  cannot  be 
affected  by  it.  The  object  of  this  amend- 
ment, I  would  point  out,  particularly  to 
my  learned  friend  (Mr.  Holder),  is  exactly 
the  reverse  of  that  contemplated  by  the 
original  clause  110,  and  that  which  he,  in 
common  with  myself,  feared  would  be 
a  very  unjust  thing.  That  is  under  clause 
110.  Suppose  there  was  a  more  lax 
citizenship  in  South  Australia  than  in 
Western  Australia.  If  a  resident  of 
South  Australia  went  to  Western  Aus- 
tralia he  would  take  with  him  his  more 
lax  citizenship,  or  his  more  extended 
rights  there.  But  this  is  the  other 
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way  about.     If  he  went  from  South  Aus- 
tralia to  Western  Australia  he  would  ouly 
acquire,  when  he  went  there,  the  more  re- 
stricted citizenship  of  Western  Australia. 
For   instance,    the    expression    "  citizen " 
does    not   mean   only    persons  exercising 
the    franchise ;    it    includes  infants   and 
lunatics,  if  you  like.      Every  one  who  is 
recognised  as  an  inhabitant,  and  is  under 
the  laws,  is  a  citizen.     Women  in  most  of 
the  colonies  except  South  Australia  do  not 
exercise  the  franchise,  but  no  one  can  say 
that  they  are  not  citizens.      The  object  of 
my  amendment  is   to  say  that  when  they 
go  to  another  colony  they  are  entitled  to 
the  rights  conferred  on  the  citizens  of  that 
other  colony  in  the  same  way  as  though 
they   had    been  residents  or  born  there, 
subject  to  this  :    That  if  a   woman  goes 
to  South  Australia,  she  is  entitled  to  all 
privileges  and  immunities  of  a  citizen  of 
South  Australia,  but  she  is   not  entitled 
to   exercise  the  franchise   until  the  con- 
ditions of  the  local  laws  on  the   subject 
have  been  complied  with  by  her.    The  local 
Government  has  absolute  control  of  that, 
and   the  only  effect  of  this  amendment, 
even  with  or  without  a  definition,  which  I 
still  think  is  unnecessary,  is  to  place  per- 
sons going  from  one  state   to  another  on 
exactly  the  same  footing  as  the  persons  in 
the  other  state,  and  it  seems  to  me   that 
that  lies  at  the  very  foundation  of  what 
we  are  trying  to  do  under  this  Constitu- 
tion.    Every  one,  I  think,  recognises  that 
something  of   this   sort  is   essential.      It 
may   not   go   far  enough.     It  does  go  a 
very  long  way,  and  it  brings  about  that 
common   citizenship    which    is   expressed, 
to    that    extent    at    any    rate,     in     the 
German  Constitution,  referred  to  by  Mr. 
Glynn.     I  do  not  think   the  definition  is 
necessary,  but  if  honorable  members  think 
that  some  definition  should  be  inserted,  it 
is  merely  a  repetition  of  the  first  part  of 
the   clause.     All   it   amounts    to    is  that 
all  persons  resident  within  the  Common- 
wealth are  entitled  to  the  protection  of  the 
laws ;  but,  without  that  clause  as  I  have 
moved  it,  it  is  one  which  has  the  essential 
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-elements  of  our  Constitution,  and  I  ven- 
ture to  say  that  no  definition  is  required. 

Dr.  COOKBURN  (South  Australia).— 
If  the  word  "  citizen  "  simply  means  resi- 
dent or  inhabitant,  why  should  we  go  to 
all  this  trouble  about  it?  If  it  means 
inhabitant,  what  is  the  use  of  saying 
the  inhabitant  of  one  state  going  to 
another  state  shall  be  an  inhabitant  of 
that  other  state  ?  It  seems  to  me  that  if 
you  are  going  to  use  the  word  "  citizen  " 
in  the  sense  of  being  equal  to  resident  or 
inhabitant,  and  it  is  to  have  no  other 
meaning  such  as  has  always  been  attached 
to  it,  we  had  better  leave  out  the  clause. 

Mr.  REID  (New  South  Wales.)— I 
understand  that  Dr.  Quick  has  moved,  as 
a  preface  to  the  new  clause  of  Mr.  Symon, 
the  amendment  which  stands  in  his  name 
on  the  notice-paper? 

Dr.  Quick. — Yes. 

Mr.  REID. — It  seems  to  me  that,  so  far 
as  the  amendment  of  Dr.  Quick  is  con- 
cerned, we  do  not  need  to  take  the  slight- 
est trouble  as  to  the  citizens  of  the  Com- 
monwealth, so  far  as  the  Commonwealth 
is  concerned.  Every  man  who  becomes  an 
elector  of  the  Commonwealth  enjoys  all 
the  privileges  of  the  Commonwealth  Con- 
stitution and  all  the  rights  which  he  may 
get  thereunder.  Aliens  are  dealt  with 
under  special  powers,  and  so  with  other 
races.  Consequently,  I  think  we  are 
wasting  a  great  deal  of  time  in  trying  to 
define  what  a  citizen  of  the  Common- 
wealth is.  We  understand  what  "An 
elector  of  the  Commonwealth "  means. 
We  understand  what  "  A  man  who  has 
got  the  suffrage  "  means.  We  also  under- 
stand that  no  question  can  arise  as  to 
whether  Commonwealth  laws  will  equally 
apply  to  male  and  female  persons,  and  so 
on.  I  think  we  are  raising  a  number  of 
difficulties  we  need  not  concern  ourselves 
with,  so  far  as  Dr.  Quick's  amendment  is 
concerned.  I  quite  understand  the  object 
of  Mr.  Symon's  proposal.  It  is  to  prevent 
a  state  from  making  indirect  laws  placing 
fellow  subjects  of  the  Commonwealth,  resi- 
dent   in    other    states,   under   disabilities 


which  their  own  inhabitants  are  not  under. 
I  recognise  that  the  object  of  his  prop 
is  a  good  one,  but  I  do  not  think  it  is 
necessary  to  make  any  definition,  so  far 
as  the  Commonwealth  and  its  citizens  are 
concerned.  I  think  no  difficulty  can  pos- 
sibly arise  with  the  Bill  as  it  stands.  It 
may  be  a  question  whether  it  is  necessary 
even  to  pass  Mr.  Symon's  proposal,  but 
the  object  of  it,  at  any  rate,  is  clear 
enough.  It  is,  perhaps,  possible  that  after 
we  become  citizens  of  the  Commonwealth, 
a  state  may  endeavour  to  establish 
differences  in  its  internal  government 
between  the  subjects  of  the  Common- 
wealth living  in  that  state  and  the  sub- 
jects of  other  states  coming  into  the  Com- 
monwealth. But  I  cannot  even  conceive 
that  any  state  would  pass  a  law  which 
would  read  one  way  for  a  person  in  the 
Commonwealth  at  the  time  the  law  was 
passed  and  another  way  for  a  person  com- 
ing into  that  colony  from  some  other  state 
after  the  law  was  passed.  I  do  not  think 
such  things  are  possible.  My  inclination 
is  to  vote  against  both  propositions,  and 
to  leave  the  matter  as  it  is. 

Mr.  O'CONNOR  (New  South  Wales).— 
I  would  suggest  that  Mr.  Symon  should 
accept  the  amendment  suggested  by  Mr. 
Barton,  so  that  his  clause  shall  read — 

Every  subject  of  the  Queen  resident  in  any 
state  or  part  of  the  Commonwealth  shall  be 
entitled  to  all  privileges  and  immunities  of 
subjects  resident  in  other  states  or  parts  of  the 
C  ommon  wealth . 

I  am  altogether  in  favour  of  the  principle 
of  Mr.  Symon's  amendment ;  but  the  word 
"  citizen  "  creates  a  difficulty.  If,  instead 
of  the  word  "  citizen,"  we  use  the  words 
"Every  subject  of  the  Queen  resident  in 
a  state,"  it  really  means  the  same  thing. 
The  meaning  to  be  given  to  the  word 
"  citizen  "  in  Mr.  Symon's  amendment  is 
not  the  narrow  limited  meaning  of  the 
citizen  who  can  exercise  the  franchise,  but 
it  is  the  broad  general  meaning  which  the 
word  has  been  held  to  have  under  the 
United  States  Constitution.  It  has  been 
decided  there  that  the  word  "  citizen  "  has, 
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in  a  general  and  wide  sense,  this  mean- 
ing :— 

In  its  broad  sense  the  word  is  synonymous 
with  subject  and  inhabitant,  and  is  understood 
as  conveying  the  idea  of  membership  of  the 
nation,  and  nothing  more. 

Mr.  Isaacs. — Look  at  page  212,  No.  14, 
and  the  next  page,  and  you  will  see 
another  decision. 

Mr.  O'CONNOR.— The  decision  referred 
to  by  Mr.  Isaacs  states  that  in  regard  to 
offences  against  the  citizens  of  the  United 
States  for  which  punishment  is  prescribed 
in  section  5508,  the  word  "citizen"  is  used 
in  its  political  sense,  as  it  is  in  the  14th 
amendment,  and  is  not  synonymous  with 
"resident,  inhabitant,  or  person.'"  When 
dealing  with  offences,  the  word  "  citizen  " 
appears  to  be  used  in  another  way. 

Mr.  Isaacs. — 'As  it  is  in  the  14th 
amendment. 

Mr.  O'CONNOR.— The  reference  my 
honorable  friend  has  put  before  me 
emphasizes  what  I  say,  that  the  word 
"  citizen  "  is  used  in  its  general  sense,  and 
at  the  same  time  there  appears  to  be  a 
particular  sense  in  which  it  also  may  be 
used. 

Mr.  Isaacs. — In  a  sense  which  is  "  not 
synonymous  with  resident,  inhabitant,  or 
person." 

Mr.  O'CONNOR.— Exactly.  It  has  two 
meanings,  but  we  are  only  dealing  now 
with  the  one  meaning — the  general 
meaning.  Mr.  Isaacs'  reference  shows  the 
danger  that  might  be  incurred  by  using 
the  word  "  citizen,"  because  it  might  have 
the  restrictive  meaning  the  last  decision 
imposes.  All  we  mean  now  is  a  member 
of  the  community  or  of  the  nation,  and 
the  accurate  description  of  a  member  of 
the  community  under  our  circumstances 
is  "a  subject  of  the  Queen  resident  within 
the  Commonwealth." 

Mr.  Symon. — A  person  for  the  time 
being  under  the  law  of  the  Common- 
wealth. 

Mr.    O'CONNOR.— A    person    for   the 
time  being  entitled  to  the  benefits  of  the 
law  of  the  Commonwealth. 
[Mr.  O'Connor. 


Mr.  Fraser. — But  as  the  whole  Consti- 
tution has  been  passed  for  the  benefit  of 
subjects,  surely  the  clause  is  not  neces- 
sary? 

Mr.  O'CONNOR.— That  is  another  ques- 
tion. I  am  now  simply  dealing  with  the 
use  of  the  word  "  citizen."  It  seems  to 
me  that  the  word  "citizen"  is  not  a 
proper  word.  The  only  reason  I  see  for 
the  amendment  is  the  reason  put  forward 
already,  and  I  would  remind  the  honorable 
member  (Mr.  Fraser)  that  that  reason  is 
there  should  be  no  power  in  a  state  to 
treat  the  inhabitants  of  another  state 
differently  from  its  own. 

Mr.  Fraser. — Hear,  hear. 

Mr.  O'CONNOR.  —  That  is  the  only 
thing  to  be  provided  against.  I  think  that 
Mr.  Symon's  amendment,  if  altered  as  Mr. 
Barton  suggests,  will  carry  that  out.  The 
alteration  provides  that  every  subject  of 
the  Queen  resident  in  a  state  or  part 
of  the  Commonwealth  shall  be  entitled 
to  all  the  privileges  and  immuni- 
ties of  the  subjects  resident  in  the 
other  states  or  parts  of  the  Common- 
wealth. The  only  meaning  of  that  is 
that  when  th£  subject  of  a  state  goes  into 
another  state  he  will  be  treated  equally 
with  the  subjects  of  the  Queen  in  the 
state  to  which  he  goes. 
.  Mr.  Symon. — Hear,  hear ;  no  more  and 
no  less. 

Mr.  O'CONNOR.— A  subject  would 
only  have  the  rights  of  inhabitants  of  the 
state  to  which  he  goes.  He  does  not  take 
with  him  the  privileges  of  his  own  state. 

Mr.  Isaacs. — Could  that  not  be  con- 
strued to  mean  that  a  subject  of  the 
Queen  resident  in  one  state  should,  al- 
though resident  in  that  state,  have  all 
the  rights,  privileges,  and  immunities  of  a 
subject  resident  in  another  state? 

Mr.  O'CONNOR.— I  do  not  think  so. 
I  am  prepared  to  support  the  amendment 
of  Mr.  Symon  if  altered  as  suggested. 

Mr.  ISAACS  (Victoria).— Might  the 
amendment  not  mean  that  a  subject  resi- 
dent in  one  state,  and  contemplating  the 
continuance  of   that  residence,  is  to  have 
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all  the  privileges  and  immunities  of  resi- 
dents in  another  state1? 

Mr.  Wise. — No,  no. 

Mr.  ISAACS. — It  says  that  a  subject  of 
the  Queen  resident  in  one  state  shall  have 
the  privileges  and  immunities  of  a  subject 
of  the  Queen  resident  in  another  state. 
It  seems  to  me  that  the  proposal  is  quite 
open  to  the  objection  I  have  mentioned. 
I  fear  that  all  the  attempts  to  define 
citizenship  will  land  us  in  innumerable 
difficulties. 

Dr.  COCKBURN  (South  Australia).— 
Shall  we  not,  by  drawing  those  lines  of 
distinction,  be  drawing  lines  which  at  pre- 
sent are  not  drawn  in  Australia?  The 
words  "  subject  of  the  Queen  "  introduce 
a  dividing  line  among  the  Asiatics  we  have 
at  present  in  Australia,  some  of  whom  are 
subjects  of  the  Queen,  and  others  of  whom 
are  not.  We  want  to  deal  with  Asiatics 
on  broad  grounds  without  any  such  dis- 
tinction, but  the  proposal  if  carried  would 
prevent  our  doing  so.  The  moment  any 
legislation  was  introduced  the  question 
would  arise  as  to  which  Asiatics  were 
subjects  of  the  Queen,  say  from  Hong 
Kong,  and  which  were  Asiatics  which 
came  from  some  other  part  of  China  and 
wTere  not  subjects  of  the  Queen. 

Mr.  O'Connor. — Asiatics  will  be  dealt 
with  by  special  laws,  which  will  be  the  same 
all  through  the  Commonwealth. 

Dr.  COCKBURN.  —  But  the  present 
proposal  if  carried  would  raise  an  initial 
difficulty  in  framing  special  laws.  It  might 
be  urged  that  it  was  necessary  to  discrimi- 
nate between  residents  who  are  subjects  of 
the  Queen  and  those  who  are  not,  and  the 
amendment  would  introduce  an  element 
which  would  give  rise  to  a  great  deal 
of  trouble  in  the  future. 

Mr.  Higgins. — You  want  to  keep  both 
classes  out. 

Dr.  COCKBURN.— We  desire  always 
to  deal  with  Asiatics  on  broad  lines, 
whether  they  are  subjects  of  the  Queen 
or  not ;  and  in  South  Australia,  and, 
I  believe,  other  colonies,  those  lines  of 
distinction    are    obliterated.      In    South 


Australia  we  make  no  difference  between 
Chinese  from  Hong  Kong  and  those  from 
other  parts  of  China.  That,  I  think,  is 
the  most  effective  way  of  dealing  with  this 
matter. 

Dr.  Quick's  amendment  was  negatived. 

Mr.  Symon. — Does  Mr.  O'Connor  move 
an  amendment  ? 

Mr.  O'Connor. — I  thought  my  friend 
(Mr.  Symon)  would  have  accepted  my 
suggestion. 

Mr.  Symon. — If  Mr.  O'Connor  will  move 
his  amendment,  I  will  be  content  with  it. 

Mr.  O'CONNOR.— I  would  suggest  words 
which  I  think  will  meet  the  criticism  of 
my  friend  (Mr.  Isaacs) : — 

Every  subject  of  the  Queen  resident  in  any 
state  or  part  of  the  Commonwealth  shall  be 
entitled  in  any  other  state  or  part  of  the  Com- 
monwealth to  all  the  privileges  and  immunities 
to  which  he  would  be  entitled  if  a  subject  of  the 
Queen  resident  in  that  latter  state  or  part  of 
the  Commonwealth. 

Mr.  Dobson.  — Don't  you  want  to  say 
that  a  citizen  shall  be  entitled  to  the  privi- 
leges of  the  state  in  which  he  resides  ? 

Mr.  Symon. — Oh,  no,  that  he  already 
has. 

Mr.  Dobson. — But  I  mean  on  leaving 
one  state  and  going  to  another. 

Mr.  ISAACS  (Victoria).— Take  the  mat- 
ter of  the  income  tax,  for  example.  A 
subject  from  a  state  where  there  was 
exemption  might  claim  exemption  in 
another  state,  although  there  was  no 
exemption  in  the  latter. 

Mr.  O'Connor. — He  could  not  be  en- 
titled to  greater  or  less  privileges  than 
the  inhabitants  of  the  state  itself. 

Mr.  ISAACS. — Allow  me  to  point  out 
that  the  subject,  although  resident,  we 
will  say,  in  Queensland,  is  to  have  the 
same  privileges  and  immunities  as  if  resi- 
dent in  Victoria.  In  Victoria,  if  he  were 
resident,  he  would  have  the  right  to  claim 
exemption  under  the  income  tax  up  to 
a  certain  point.  Under  the  proposal, 
although  he  is  not  resident  in  Victoria, 
he  is  to  have  that  exemption. 

Mr.  SYMON  (South  Australia).— That 
is  the  very  point.     My  honorable  friend 
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(Mr.  Isaacs)  has  really  done  more  in  his 
last  few  words  to  explain  the  true  position 
of  this  matter  than  has  the  whole  of  the 
rest  of  the  debate.  The  sort  of  thing  he 
has  mentioned  is  exactly  the  sort  of  thing 
to  be  remedied.  In  the  debate,  the  whole 
question  was  whether  any  one  state  could 
impose  an  increased  tax  on  the  ground  of 
residence  in  an  adjoining  state.  There 
was  a  consensus  of  opinion  that  a  state 
should  not  do  so. 

Mr.  Isaacs. — No. 

Mr.  SYMON.  — That  was  the  consensus 
of  opinion.  There  was  a  difference  of 
opinion,  but  there  was  a  strong  feeling 
that  that  sort  of  thing  should  not  prevail. 
Victoria  ought  not  to  be  allowed  to  declare 
that  an  income  tax  shall  be  twice  as  much 
on  a  resident  of  South  Australia  as  on 
a  resident  of  Victoria.  Otherwise  we 
should  be  continuing  those  distinctions 
and  what  are  almost  alien  elements  which 
now  exist  between  the  colonies. 

Mr.  Isaacs. — I  am  speaking  of  taxation 
for  state  purposes,  and  not  for  federal  pur- 
poses. 

Mr.  SYMON. — I  am  speaking  of  the 
same  thing.  Unless  you  have  this  amend- 
ment, or  the  amendment  as  modified  by 
Mr.  O'Connor,  that  state  of  things  would 
prevail.  Victoria  might  impose  an  income 
tax  on  its  own  citizens  of  10  per  cent.,  and 
a  tax  of  30  per  cent,  on  people  resident  in 
South  Australia  who  derived  income  from 
Victoria. 

Mr.  Wise. — Or  attempt  to  impose  a  fine 
of  50  per  cent,  on  people  from  South  Aus- 
tralia who  tried  to  buy  land  in  Victoria. 

Mr.  SYMON.  —  Or  impose  a  tax  on 
commercial  travellers,  as  was  done  in  New 
Zealand.  We  ought  really  to  be  indebted 
to  Mr.  Isaacs  for  putting  the  point  he  did 
before  us,  for  that  is  the  very  point  we 
are  seeking  to  remedy.  The  remedy  may 
be  open  to  criticism,  but  that  a  remedy 
is  demanded  is  clear. 

Sir  George  Turner. - — The  effect  men- 
tioned by  Mr.  Isaacs  is  not  the  only  effect. 
If  it  were  the  only  effect  I  would  go  the 
full  length  with  you,  and  whenever  we 
[Mr.  Symon. 


pass  a  law  relating  to  absentees  would 
make  it  operate  outside  Australasia. 

Mr.  SYMON.— That  is  not  the  only 
effect. 

Sir  John  Forrest. — Then  that  ought 
to  be  made  clear. 

Mr.  SYMON. — It  is  made  clear  by  the 
amendment,  which,  I  think,  meets  every 
case  of  the  character,  and  prevents  one 
state  from  imposing  disabilities  on  the 
residents  of  another  state. 

Mr.  ISAACS  (Victoria).— I  would  like 
to  add  that  the  point  I  placed  before  the 
Convention  was  only  by  way  of  illustration 
of  how  the  proposal  would  operate.  But 
apply  the  proposal  to  another  matter. 
Under  the  Victorian  Land  Act  land  is 
selected  by  persons  resident  in  Victoria 
only,  but  under  the  proposal  before  the 
Convention  a  subject,  although  resident 
in  South  Australia,  could  claim  a  right  to 
select  land  in  Victoria. 

Mr.  Wise. — Hear,  hear.  Subjects  would 
not  be  Victorians,  but  Australians. 

Mr.  ISAACS.— We  are  talking  now  of 
the  purely  state  matter  of  selecting  land 
for  Victorian  development,  and  yet  it  is 
proposed  that  a  subject  is  to  have  the 
same  right  of  selecting  land  in  Victoria 
wherever  he  may  reside. 

Mr.  Reid. — If  you  attach  the  condition 
of  residence  in  case  of  land  selection  it 
surely  means  residence  on  the  particular 
land  selected. 

Mr.  ISAACS. — Under  the  proposal  a 
man  will  be  able  to  say  he  must  have 
exactly  the  same  rights  under  the  Con- 
stitution, if  he  did  not  reside  in  New  South 
Wales,  as  if  he  did. 

Mr.  Reid. — Our  land  laws  in  New  South 
Wales  have  not  been  framed  in  that  way. 

Mr.  Kingston. — Cannot  you  apply  that 
to  electoral  laws  as  well  1 

Mr.  ISAACS. — It  may  apply  to  elec- 
toral laws.  The  electoral  law  of  a  state 
might  say  that  a  person  not  resident  for, 
say,  six  months  in  New  South  Wales  or 
in  Victoria,  should  not  have  a  right  to 
vote,  but  under  this  he  might  be  held  to 
have  such  a  right. 
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Mr.  Wise. — He  would  have  to  live  six 
months  in  the  same  way  in  Victoria  be- 
fore he  could  vote. 

.Mr.  ISAACS. — It  may  give  him  the 
same  rights  as  a  person  who  has  lived  for 
six  months  in  the  state.  Look  at  the  word- 
ing of  the  provision.     It  states  that — 

Every  subject  of  the  Queen  resident  in  any 
state  or  part  of  the  Commonwealth  shall  be 
entitled  in  any  other  state  or  part  of  the  Com- 
monwealth to  all  the  privileges  and  immunities 
to  which  he  would  be  entitled  if  a  subject  of  the 
Queen  resident  in  the  latter  state  or  part  of  the 
Commonwealth. 

These  words  are  tremendous. 

Mr.  Wise. — But  if  such  privileges  only 
attach  after  six  months'  residence  to  a 
person  in  a  colony,  they  would  apply  to 
a  person  going  into  the  colony. 

Mr.  ISAACS. — Residence  in  some  other 
part  of  the  Commonwealth  is  made  equiva- 
lent to  residence  in  the  state  under  this 
provision.  I  am  afraid  that  it  will  carry 
the  matter  further  than  we  intend  to  go. 
What  has  been  said  regarding  the  absentee 
tax  shows  to  me  more  and  more  the  un- 
wisdom of  attempting  to  define  these  things 
in  the  Constitution.  I  feel  that  we  shall 
be  landing  ourselves  in  difficulties  that  we 
do  not  anticipate. 

Mr.  O'Connor. — That  is  a  different 
question  altogether. 

Mr.  ISAACS. — No,  it  is  the  same  thing, 
and  this  is  an  attempt — and  it  seems  to 
me  a  dangerous  attempt — to  constitute  a 
definition  of  Commonwealth  citizenship. 
That  is  really  what  it  comes  to.  I  do 
press  upon  the  committee  once  again  the 
desirability  of  going  back  to  the  clause 
proposed  by  Dr.  Quick. 

Mr.  O'CONNOR  (New  South  Wales).— 
The  last  observation  of  the  honorable  and 
learned  member  (Mr.  Isaacs)  is  quite 
inapplicable  to  this  proposal,  because  it 
certainly  does  not  deal  with  any  definition 
of  citizenship  at  all.  It  only  prevents 
the  discriminative  laws  now  made  by 
a  state  against  the  subjects  of  other 
states.  The  answer  to  the  point  put 
before  that  by  the  honorable  and  learned 
member    (Mr.    Isaacs)   is    this:    The  use 


of  the  word  "  resident "  cannot  satisfy 
any  condition  of  a  state  law  regarding  a 
period  of  residence. 

Mr.  Kingston. — That  would  not  touch 
the  absentee  tax. 

Mr.  O'CONNOR.— They  cannot  possibly 
have  that,  because  if  you  have  a  condition 
that  there  shall  be  a  residence  of  a  certain 
period  before  a  person  can  acquire  a  right 
of  any  kind,  that  period  of  residence  is 
required  from  every  inhabitant  of  the 
state,  and  it  will  be  equally  required  from 
an  inhabitant  of  another  state.  This  pro- 
posal does  not  touch  that  question  at  all. 

Mr.  KINGSTON  (South  Australia).— 
I  am  inclined  to  think  that  the  remarks 
which  have  just  fallen  from  Mr.  O'Connor 
cut  away  the  strength  of  the  argument 
that  a  clause  of  this  description  would 
prevent  an  absentee  tax  being  imposed. 
I  am  thoroughly  opposed  to  absentee 
taxes  which  are  levied  by  states  on  the 
inhabitants  of  other  states  of  the  Com- 
monwealth, but  when  it  is  put  by  Mr. 
O'Connor  that  this  clause  would  not  meet 
the  case  where  a  certain  period  of  resi- 
dence is  required  in  a  colony,  then  it  is 
impossible  to  hold  that  it  will  exclude 
the  operation  of  an  absentee  tax.  Because 
what  does  this  clause  do1?  It  provides 
that  certain  people,  unless  they  have  been 
resident  or  have  worked  or  spent  years  in 
a  colony  may  be  subject  to  this  special 
tax ;  so  that  it  will  not  meet  the  case 
where  a  period  of  residence  is  required  to 
prevent  exemptions  from  the  tax. 

Mr.  Symon. — It  does  not  say  that. 

Mr.  KINGSTON.— I  understood  Mr. 
O'Connor  to  say  that  it  was  so.  Either  it 
does  not  meet  the  case  or  it  does.  If  it 
does  not,  it  has  not  the  recommendation  of 
abolishing  the  absentee  tax.  If  it  does 
specify  a  period  of  residence,  it  is  open  to 
the  objection  which  Mr.  Isaacs  has  raised 
that  it  would  confer  an  electoral  qualifica- 
tion such  as  is  required  in  each  state  be- 
fore a  man  can  register  on  the  electoral 
roll.  Under  these  circumstances,  it  seems 
to  me  very  hard  to  decide  how  to  vote. 
I  want  to  see  a  common  citizenship.     I 
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think  that  any  Commonwealth  Constitu- 
tion which  is  deficient  either  in  its  defini- 
tion or  its  power  of  definition,  as  circum- 
stances arise,  is  a  mistake.  We  have  been 
labouring  here  for  some  time  to  secure  a 
definition.  Various  definitions  have  been 
offered  for  consideration  which  seem  to 
me  to  be  open  to  a  variety  of  objections. 
I  think,  therefore,  that  the  better  plan 
will  be  to  go  back  to  the  amendment  of 
Dr.  Quick,  and  confer  upon  the  Federal 
Parliament  the  power  of  defining,  when 
occasion  arises,  what  shall  constitute 
citizenship  of  the  Commonwealth.  I  wish 
zo  be  clearly  understood  that  in  any  vote 
I  shall  give  against  the  insertion  of  a 
definition,  I  am  not  to  be  understood  as 
being  desirous  of  voting  against  a  uni- 
form citizenship,  but  rather  am  I  to  be 
accredited  with  the  desire  to  confer  upon 
the  highest  power,  at  the  proper  time,  when 
it  will  have  the  best  means  of  securing  a 
proper  definition,  the  full  opportunity  and 
authority  of  doing  so. 

Mr.  SYMON  (South  Australia).— I  think 
that  Mr.  O'Connor  has  been  rather  mis- 
understood. What  I  understood  him  to 
say  was  that  in  the  case  of  any  state  which 
imposes  a  condition  of  residence  (for  in- 
stance, in  respect  to  the  particular  case 
put  by  Mr.  Isaacs  in  relation  to  the 
taking  up  of  land  under  any  Land 
Selection  Act),  and  which  requires  that 
there  shall  be  personal  residence  (or, 
as  we  have  it  in  South  Australia, 
substituted  residence,  or  any  other  form  of 
residence  for  a  definite  period),  that  same 
condition  shall  apply  to  every  inhabitant 
of  every  other  state  coming  to  live  in 
the  state  imposing  such  conditions.  The 
effect  of  this  amendment  would  be  to 
make  the  matter  uniform.  A  state  would 
be  able  to  say  that  persons  desiring  cer- 
tain privileges  should  have  to  reside 
within  its  territory  for  six  months  in 
a  year,  but  not  that  residents  from  other 
states  should  be  obliged  to  reside  for 
twelve  months  whilst  their  own  residents 
had  to  reside  for  only  six.  What  we  want 
is  uniformity  of  law,  so  that  the  privileges 
\Mr.  Kingston. 


of  a  citizen  of  one  state  shall  be  applic- 
able to  the  subjects  of  another  state, 
and  be  neither  greater  nor  less  than  those 
that  apply  to  the  other  states. 

Mr.  Isaacs. — We  want  to  get  that  if  we 
can. 

Mr.  SYMON. — What  we  want  is  uni- 
formity. If,  for  instance,  in  the  case  of 
an  income  tax,  it  were  provided  that  the 
residents  in  Victoria  should  pay  10  per 
cent.,  you  should  not  be  able  to  apply  an 
income  tax  of  50  per  cent,  to  the  inhabi- 
tants of  Western  Australia  holding  pro- 
perty in  Victoria.  And  so,  in  regard  to 
residents,  there  should  also  be  unifor- 
mity, so  that  if  you  have  a  condition  of 
residence  it  must  apply  equally,  whether 
the  applicant  for  privileges  resides  in  the 
state  conferring  those  privileges  or  in 
another  state.  The  condition  seems  to 
me  as  plain  as  possible,  and  that  is  what 
Mr.  O'Connor  intended  to  convey.  Of  course, 
you  cannot  prevent  any  state  levying  an 
absentee  tax,  or  prevent  it  imposing  con- 
ditions with  regard  to  taking  up  land,  but 
you  should  prevent  it  from  imposing 
differential  conditions  with  regard  to  the 
citizens  of  one  state  as  compared  with  the 
conditions  which  you  apply  to  the  citizens 
of  another  state. 

Mr.  O'CONNOR  (New  South  Wales).-- 
I  beg  to  move — 

That  there  be  inserted  at  the  beginning  of 
Mr.  Symon's  new  clause  the  following  words  : — 

"  Every  subject  of  the  Queen  resident  in  any 
state  or  part  of  the  Commonwealth  shall  be 
entitled  in  any  other  state  or  part  of  the  Com- 
monwealth to  all  the  privileges  and  immunities 
to  which  he  would  be  entitled  if  a  subject  of 
the  Queen  resident  in  the  latter  state  or  part 
of  the  Commonwealth." 

Sir  George  Turner.  —  Cannot  you 
reverse  the  mode,  and  say  that  the  person 
outside  the  state  shall  not  be  subject  to 
greater  disabilities  than  a  person  in  such 
state  ? 

Mr.  HIGGINS  (Victoria).  —  I  think 
that  Sir  George  Turner  has  exactly  hit  the 
nail  on  the  head.  The  form  of  expression 
used  in  Mr.  O'Connor's  amendment  is 
affirmative,  and  it  operates  too  widely.     I 
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would  suggest  therefore  that,  as  we  have 
all  a  common  object  to  be  gained,  we 
should  express  the  matter  in  as  simple  a 
form  as  we  can.  1  would  suggest  the 
following  words:  — 

There  shall  be  no  discrimination  by  state  laws 
based  on  residence  or  citizenship  in  another 
state. 

That  would  attain  the  purpose  exactly, 
and  it  would  allow  Sir  John  Forrest  at 
the  same  time  to  have  his  law  with 
regard  to  Asiatics  not  being  able  to  ob- 
tain miners'  rights  in  Western  Australia. 
There  is  no  discrimination  there  based  on 
residence  or  citizenship;  it  is  simply  based 
upon  colour  and  race.  It  would  also  pro- 
hibit a  law  like  that  of  the  state  of  Maine, 
in  the  United  States,  alluded  to  by  Mr. 
O'Connor,  to  the  effect  that  a  resident  of 
an  adjoining  state  should  not  be  allowed 
to  sue  for  damages  in  Maine  for  any  want 
of  repair  of  roads.  What  we  want  is 
to  get  a  negative  prohibition  for  the  pur- 
pose of  securing  free  intercourse  between 
the  various  states.  We  want,  as  I 
understand  it,  1o  prohibit  any  dis- 
crimination which  is  based  upon  a 
false  principle ;  and  if  you  say  that 
there  shall  be  no  discrimination  made  by 
state  laws  based  upon  residence  or  citizen- 
ship in  another  state  I  think  that  would 
answer  the  purpose.  It  is  a  form  of 
expression  which  is  preferable  to  the 
affirmative  form  used  in  Mr.  O'Connor's 
proposal. 

Mr.  Wise. — If  you  had  a  colony  like 
Northern  Queensland,  where  coloured 
labour  is  employed,  you  could  not  exclude 
them. 

Mr.  HIGGINS.— That  would  not  be  a 
discrimination  based  on  residence  or 
citizenship  in  another  state. 

Mr.  Wise. — It  might  be. 

Mr.  HIGGINS.— No,  it  would  be  based 
on  colour.  We  want  a  discrimination 
based  on  colour.  With  regard  to  Dr. 
Quick's  amendment,  I  would  point  out 
that  we  want  to  give  the  Federal  Parlia- 
ment power  to  dictate  its  own  terms  as 
to    citizenship,     but    this    is    a    distinct 


subject,  and  we  should  not  mix  up  the 
subject  of  discrimination  with  citizenship 
of  the  Commonwealth.  I  think  we  need  not 
have  the  two  in  the  same  clause.  1  would 
suggest  to  my  honorable  and  learned  friend 
(Mr.  O'Connor),  who  appears  to  have  charge 
of  the  amendment,  that  he  should  put  the 
proposal  in  a  negative  form,  such  as  I  have 
suggested. 

Mr.  SYMON  (South  Australia).— Of 
course  we  only  want  to  arrive  at  a  con- 
clusion on  this  subject  which  will  be  satis- 
factory to  all.  The  suggestion  of  Sir 
George  Turner,  as  embodied  in  the  form 
of  words  suggested  by  Mr.  Higgins,  puts 
the  matter  negatively,  and  we  have  asked 
for  it  to  be  put  affirmatively.  It  is  a 
matter  of  indifference  to  us  how  it  is 
put,  so  long  as  the  common  object  we  all 
have  is  secured.  I  think,  if  Mr.  Higgins 
will  allow  me  to  say  so,  that  the  better 
form  will  be  the  following  : — 

No  citizen  of  a  state  shall  be  subject  in  any 
other  state  to  a  disability  or  discrimination  not 
equally  applicable  to  the  citizens  of  such  other 
state. 

I  prefer  this  form  of  words  to  the  form 
suggested  by  Mr.  Higgins,  because  his  is 
more  general. 

Mr.  HOWE  (South  Australia).— A  few 
days  ago,  when  clause  110  was  under  dis- 
cussion, the  honorable  and  learned  mem- 
ber (Mr.  Glynn)  made  a  suggestion  which, 
I  think,  would  meet  the  case  entirely.  I 
raised  the  question  of  absentee  taxation 
when  I  spoke  yesterday  in  regard  to  the 
proposition  of  the  honorable  and  learned 
member  (Dr.  Quick).  Mr.  Glynn's  amend- 
ment read  thus  : — 

A  state  shall  not  deny  to  the  citizens  of  other 
states  the  privileges  and  immunities  of  its  own 
citizens. 

I  believe  that  that  is  exactly  the  provision 
which  the  committee  desires,  and  I  would 
suggest  that  the  honorable  and  learned 
member  (Mr.  Glynn)  should  bring  forward 
his  amendment  again. 

Mr.  O'CONNOR  (New  South  Wales).— 
I  think  that  the  suggestion  made  by  the 
honorable  and  learned  member  (Mr. 
Symon)    will    do   very  well    if  the   word 
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"  citizen  "  is  altered  as  I  have  suggested 
to  the  words  "  subject  of  the  Queen  resi- 
dent in  a  state."  The  amendment  which 
the  honorable  and  learned  member  has 
now  drawn  up,  though  it  may  have  to  be 
recast  afterwards,  will,  I  think,  meet  the 
present  occasion,  and  to  allow  him  to 
move  it,  I  ask  leave  to  withdraw  my 
amendment. 

Mr.  O'Connor's  amendment  was,  by 
leave,  withdrawn. 

Mr.  Symon's  proposed  new  clause  was, 
by  leave,  withdrawn. 

Mr.    SYMON    (South    Australia).—  I 

adopt  with   gratitude  the  suggestions  of 

the  Right  Hon.  Sir  George  Turner  and  of 

the  honorable  and  learned  members  (Mr. 

Isaacs   and    Mr.    Higgins),  and,  with  the 

consent  of  the  committee,  I  will  ask  leave 

to  substitute  this  motion  for  that  which  I 

have  already  made.     1  beg  to  move — 

That  the  following  words  stand  a  clause  of  the 
Bill  :— 

No  subject  of  the  Queen  resident  in  any  state 
shall  be  subject  in  any  other  state  to  any  dis- 
ability or  discrimination  not  equally  applicable 
to  the  subjects  of  the  Queen  in  such  other  state. 

The  clause  was  agreed  to. 

The  CHAIRMAN.— The  next  question 
the  committee  have  to  consider  is  the 
Right  Hon.  Sir  George  Turner's  proposed 
amendment  of  clause  118. 

Sir  GEORGE  TURNER  (Victoria).— 
Clause  118  provides  that  the  seat  of  the 
Commonwealth  Government  shall  be  deter- 
mined by  the  Federal  Parliament.  I  think, 
however,  that  it  would  be  wise  to  take  care 
that,  wherever  the  seat  of  government 
may  be  fixed,  the  federal  authority  shall 
have  absolute  control  over  it.  Therefore, 
I  propose  to  declare  that  it  shall  be  with- 
in federal  territory.  I  do  not  know  that 
there  can  be  any  objection  to  this  pro- 
posal, and  I  would  leave  it  entirely  to  the 
Federal  Parliament  to  say  what  the  area 
of  the  federal  territory  should  be.  I 
therefore  beg  to  move — 

That  after  the  word  "  Parliament,"  in  clause 
118  the  words   "and  shall  be   within  federal 
territory  "  be  inserted. 
[Mr.  O'Connor. 


Sir  John  Forrest. — Make  it  100  square 
miles. 

Mr.  WALKER  (New  South  Wales).— I 
am  delighted  that  our  right  honorable 
friend  has  proposed  this.  It  may  perhaps 
be  within  the  recollection  of  honorable 
members  that  I  made  a  somewhat  similar 
suggestion  in  Adelaide.  At  that  time 
my  suggestion  was  thought  to  be  prema- 
ture, but  now  that  we  have  had  three 
sessions,  seeing  how  prejudiced  some  per- 
sons are  against  leaving  this  matter  with- 
out some  such  provision,  I  trust  that  the 
motion  will  be  carried  unanimously. 

Mr.  LYNE  (New  South  Wales).— On 
the  previous  occasion  when  this  matter 
was  under  discussion  I  moved  a  motion 
in  regard  to  the  fixing  of  the  site  of  the 
federal  capital,  which  was  not  pressed  to 
a  vote.     1  now  beg  to  move — 

That  the  amendment  be  amended  by  the 
addition  of  the  words  "  and  within  the  colony 
of  New  South  Wales." 

Sir  George  Turner. — I  shall  have  to 
move  another  amendment  substituting 
"New  South  Wales"  for  "Victoria." 

Mr.  LYNE. — Honorable  members  can 
laugh  as  they  please,  but  I  am  going  to 
press  the  amendment  to  a  division.  It 
is  unnecessary  for  me  to  make  a  long 
speech.  I  have  very  little  doubt  in 
my  own  mind  as  to  what  the  opinion  of 
honorable  members  is  in  regard  to  this 
matter.  I  certainly  think,  however,  that 
the  Constitution  should  make  some  pro- 
vision in  regard  to  the  location  of  the 
federal  capital.  I  was  never  more  satis- 
fied of  anything  in  my  life  than  I  am 
that,  if  the  Constitution  comes  into  force 
without  a  provision  to  the  effect  that  the 
site  of  the  federal  capital  must  be  within 
New  South  Wales,  the  federal  capital 
never  will  be  within  New  South  Wales. 
I  think  it  is  as  well  to  face  this  question 
at  once,  so  that  we  may  know  who  is  in 
favour  of  having  the  federal  capital  in  the 
mother  colony,  and  who  is  against  it.  I 
consider  that  New  South  Wales  is,  beyond 
all  argument,  entitled  to  have  the  federal 
capital    within    its    borders,    and  it  is  as 


Commonwealth  of 


[3  March,  1898.]  Australia  Bill. 


1803 


well  that  we  should  know  who  are  against 
this. 

Mr.  Holder. — You  will  not  find  that 
out  by  taking  a  vote  now. 

Mr.  LYNE.— I  think  that  we  shall  find 
it  out  pretty  well.  I  think  that  any  one 
who  votes  against  the  insertion  of  this 
provision  may  be  considered  as  intending 
to  vote  hereafter  against  the  locating  of 
the  federal  capital  within  New  South 
Wales. 

Honorable  Members.— No. 

Mr.  LYNE.— Well,  I  do  not  care  for 
professions  without  acts. 

Mr.  Peacock. — I  might  as  well  move 
that  the  site  of  the  federal  capital  be 
Ballarat. 

Mr.  LYNE. — I  have  no  doubt  that  you 
would  be  more  likely  to  carry  that  pro- 
posal than  I  am  to  carry  my  amend- 
ment. 

Mr.  Peacock. — This  is  not  the  place  in 
which  to  move  such  a  proposal. 

Mr.  LYNE.— I  think  that  Ballarat 
would  receive  more  votes  than  any  place 
in  New  South  Wales. 

Mr.  Wise. — If  it  would  be  federal  terri- 
tory? 

Mr.  LYNE.— Yes.  It  is  a  very  simple 
thing  to  convert  any  part  of  a  state  into 
federal  territory,  and  I  have  no  doubt 
that  the  opportunity  would  be  embraced 
by  the  people  of  Ballarat  with  great 
pleasure. 

Sir  John  Downer. — We  should  have 
to  buy  the  place  first. 

Mr.  LYNE.— It  is  all  very  well  for 
honorable  members  to  say  that  they  are 
in  favour  of  establishing  the  capital  in 
some  part  of  New  South  Wales  hereafter, 
but  that  they  will  not  vote  for  it  now7 ; 
but  I  think  that  we  should  decide  the 
question  at  once.  I  regret  exceedingly 
that  I  was  over-persuaded  on  another 
occasion,  and  did  not  press  my  amend- 
ment to  a  vote.  On  this  occasion,  how- 
ever, I  will  do  so. 

Mr.  Dobson. — You  are  doing  absolute 
harm  to  the  colony  of  New  South  Wales. 


Mr.  LYNE. — I  do  not  think  so.  I  am 
accustomed  to  be  the  judge  of  my  own 
actions,  and  I  will  be  so  now.  I  am  as 
satisfied  as  that  I  am  standing  here  that 
unless  this  provision  is  inserted  in  the 
Constitution  the  federal  city  will  not  be 
within  New  South  Wales,  at  any  rate  not 
unless  Queensland  joins  the  Federation. 

Mr.  Dobson. — I  shall  vote  for  Ballarat. 

Mr.  LYNE. — I  have  not  the  slightest 
doubt  that  you  will.  I  think  that  most  of 
the  Tasmanians  will  vote  for  Ballarat,  and 
that  the  majority  of  the  South  Australian 
representation  will.  I  do  not  know  what 
the  erratic  Western  Australians  will  do 
— anything  that  will  suit  them  at  the 
moment.  I  think  that,  in  justice  to  New 
South  Wales,  and  as  a  matter  of  duty,  I 
am  called  upon  to  propose  this  amend- 
ment at  the  present  time. 

Mr.  WISE  (New  South  Wales).— 
Having  regard  to  the  old  proverb  that 
coming  events  cast  their  shadows  before, 
one  cannot  help  feeling  a  considerable 
amount  of  sympathy  for  the  leader  of  the 
opposition — I  mean  the  honorable  mem- 
ber (Mr.  Lyne)— for  the  position  in  which 
he  finds  himself. 

Mr.  Lyne. — I  do  not  want  your  sym- 
pathy. 

Mr.  WISE. — I  extend  it  to  the  honor- 
able member  most  cordially,  whether  he 
wishes  for  it  or  not.  I  remember  that, 
in  1891,  at  the  first  meeting  of  the 
Convention,  a  gentleman  who  is  the 
avowed  leader  now  of  the  opponents 
of  federation,  and  who  was  then  hostile 
to  it,  stated  that  he  would  destroy  the 
whole  fruits  of  the  labours  of  the  Conven- 
tion by  throwing  what  he  called  a  bomb- 
shell amongst  its  members.  The  bomb- 
shell took  the  shape  of  a  motion  exactly 
similar  to  the  amendment  of  the  honorable 
gentleman: 

Mr.  Lyne. — That  is  not  true. 

The  CHAIRMAN.  —  The  honorable 
member  is  not  in  order  in  imputing  an 
untruth  to  the  honorable  and  learned 
member  (Mr.  Wise). 

Mr.  Lyne. — Mr.  Chairman 
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The  CHAIRMAN.— I  will  not  hear  the 
honorable  member.  I  must  ask  him  to 
withdraw  his  interjection. 

Mr.  LYNE  (New  South  Wales).— Surely 
I  oan  put  myself  in  order  by  withdrawing. 
I  think  that  your  ruling,  sir,  is  rather 
extreme.  I  do  not  wish  to  do  anything 
disorderly,  but  when  I  heard  a  statement 
made  which  was  not  borne  out  by  what  I 
recollected  of  the  facts,  I  interjected,  per- 
haps rather  hurriedly,  that  it  was  not 
true.  What  I  meant  to  say  was  that,  so 
far  as  I  recollected,  the  statement  was 
absolutely  incorrect. 

Mr.  WISE. — I  accept  the  disclaimer  of 
the  honorable  gentleman  of  the  desire  to 
impute  any  wilful  inaccuracy  to  me,  but 
I  maintain  that  my  statement  was  sub- 
stantially correct,  and  that  the  bombshell 
thrown  into  the  Convention  of  1891 
was  a  proposal  to  the  effect  that  the 
site  of  the  federal  capital  should  be  fixed 
by  the  Convention,  and  not  left  to 
the  Federal  Parliament  to  determine.  I 
care  not  that  there  was  some  slight 
difference  as  to  the  place  for  the  capital. 
The  motion  was  the  same.  I  do  not  know 
whether  the  intention  was  the  same,  but 
the  effect  will  be  the  same.  So  far  as  one 
representative  for  New  South  Wales  can 
do  so,  and  perhaps  one  may  speak  with 
authority  equal  to  that  of  any  other,  I 
utterly  repudiate  this  idea.  I  have  as 
much  knowledge  of  the  feelings  of  the 
Convention  as  the  honorable  member  (Mr. 
Lyne),  and  perhaps  more,  and  I  am  sure 
that  there  is  no  attempt  whatever  to  ex- 
clude New  South  Wales  from  possessing 
the  capital.  So  far  as  I  can  judge,  the 
feeling  of  the  Convention  is  all  the  other 
way. 

Honorable  Members. — Hear,  hear. 

Mr.  WISE.— I  believe  that,  if  we  were 
at  liberty  now,  having  regard  to' the  obliga- 
tions we  owe  to  our  constituents,  to  take  a 
vote  upon  this  question — and  we  certainly 
ought  not  to  do  so  unless  there  is  a  strong 
feeling  upon  every  side — there  would  be 
an  overwhelming  vote  in  favour  of  the 
mother  colony.  I  also  repudiate  the  idea 
[Mr.  Wise. 


that  this  vote  will  indicate  the  feelings  of 
honorable  members  on  this  question.  It 
will  do  no  such  thing.  I  do  not  know 
what  will  be  done  by  my  colleagues,  but  I 
shall  certainly  not  vote  in  the  division. 

Mr.  Lyne. — You  are  not  game,  that  is 
the  reason. 

Mr.  WISE. — The  honorable  member 
knows  I  have  not  got  a  reputation  for  any 
lack  of  gameness. 

Mr.  Lyne.  — I  do  not  know  anything  of 
the  kind,  nor  anybody  else. 

Mr.  WISE. — I  have  a  strong  conviction 
that  the  motion  is  ill-timed.  Having  that 
conviction,  I  shall  be  acting  contrary  to 
the  intention  of  those  who  sent  me  here  if 
I  occupy  a  position  which  might  have  the 
effect  of  damaging  the  favorable  considera- 
tion of  this  Bill  elsewhere,  and  which 
ought  not  to  have  the  eifect  of  damaging 
in  any  degree  the  manner  in  which  the 
Bill  will  be  received  in  New  South 
Wales.  Sir  George  Turner's  amend- 
ment has  put  it  beyond  all  doubt 
that  there  is  no  idea  of  having  Melbourne 
as  the  capital  of  the  Federation.  Mr.  Lyne 
informed  the  people  of  New  South  Wales,  a 
week  or  a  fortnight  ago,  that  there  was  a 
plot  in  this  Convention  to  make  Melbourne 
the  capital. 

Mr.  Lyne. — I  never  said  so. 

Mr.  WISE. — It  was  so  reported. 

Mr.  Lyne. — It  was  never  so  reported; 
the  honorable  member  ought  to  be  a  little 
more  careful. 

Mr.  WISE. — I  was  referring  to  an  in- 
terview with  the  honorable  gentleman 
published  in  the  Sunday  Times,  in  which 
the  honorable  member  was  reported  to 
have  said  that  there  was  a  plot,  and  that 
the  capital  was  going  to  be  in  Melbourne. 

Mr.  Lyne. — I  said  it  was  to  be  in  Vic- 
toria— Ballarat. 

Mr.  WISE. — Melbourne  was  the  place 
reported. 

Mr.  Lyne. — I  never  said  so. 

Mr.  WISE.— Then  I  am  glad  the  honor- 
able member  was  misreported. 

Mr.  Lyne. — The  statement  was  not  pub- 
lished ;  it  was  not  misreported. 
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Mr.  WISE. — Then  my  recollection  is  at 
fault.  But  the  same  statement  was  made 
in  a  leading  article  in  the  Daily  Telegraph 
the  next  day.  Sir  George  Turner's  amend- 
ment has  put  it  beyond  all  doubt  that  the 
capital  is  not  to  be  in  Melbourne  or  Sydney. 
It  has  put  it  beyond  doubt  that  neither  of 
those  large  towns  will  be  the  site  of  the 
capital.  It  is  unnecessary  to  go  into  the 
reasons  for  that. 

Mr.  Higgins. — Is  Ottawa  federal  terri- 
tory ? 

Mr.  WISE. — I  am  not  sure ;  but  I 
know  Toronto  was  not  in  the  old  days  of 
the  Union,  and  Parliament  House  in 
Toronto  was  burnt  down  because  the 
state  and  the  municipality  both  refused 
to  render  any  assistance. 

An  Honorable  Member. — Were  they 
insured  ? 

Mr.  WISE.— I  hope  this  motion  will 
not  be  taken  seriously,  and  I  hope  it  will 
be  made  clear  throughout  the  length  and 
breadth  of  Australia  that  whatever  vote  is 
given  has  no  significance  whatever  as  indi- 
cating the  feeling  of  this  Convention  upon 
the  question  of  the  site  of  the  future 
capital. 

Mr.  TRENWITH  (Victoria).— I  wish  to 
make  a  few  remarks. 

The  CHAIRMAN.— I  would  remind  the 
honorable  member  that  I  have  to  report 
this  Bill  shortly  to  the  whole  House,  and 

I  will  not  have  an    opportunity  of  going 
through  it. 

Mr.  TRENWITH.— At  the  request  of 
the  Chairman,  I  shall  not  proceed  with 
my  remarks. 

Question — That  Mr.  Lyne's  amendment 
be  agreed  to — put. 

The  CHAIRMAN.— The  "Noes"  have 
it. 

Mr.  LYNE. — I  call  for  a  division. 

The  CHAIRMAN.— There  were  no  Ayes. 

Mr.  Lyne. — I  gave  my  voice  with  the 
Ayes. 

The  CHAIRMAN.— I  heard  no  voice 
with  the  Ayes. 

Mr.  Lyne. — I  beg  your  pardon.     I  said 

II  Aye  "  as  distinctly  as  possible. 


The  CHAIRMAN.  —  According  to  the 
standing  orders  under  which  we  are  sitting, 
there  can  be  no  division  unless  there  is 
more  than  one  u  Aye."  The  standing 
order  is  374. 

Mr.  Lyne. — I  think  surely  there  should 
be  fair  play.  I  gave  my  voice  with  the 
Ayes. 

The  CHAIRMAN.— I  will  put  the  ques- 
tion again,  and  if  there  is  not  more  than 
one  "  Aye  "  there  can  be  no  division. 

Question  again  put. 

The  committee  divided — 

Ayes       ...  ...  ...       5 

Noes       ...  ...  ...     33 


Majority    against    Mr.     Lyne's 
amendment 


28 


Brunker,  J.  N. 
Carruthers,  J.  H. 
Reid,  G.  H. 


Ayes. 

Walker,  J.  T. 
Teller. 
Lyne,  W.  J. 

Noes. 

Henry,  J. 
Holder,  F.  W. 
Howe,  J.  H. 
Isaacs,  I.  A, 
Kingston,  C.  C. 
Leake,  G. 

Lee  Steere,  Sir  J.  G. 
Lewis,  N.  E. 
Moore,  W. 
Peacock,  A.  J. 
Quick,  Dr.  J. 
Symon,  J.  H. 
Trenwith,  W.  A. 
Turner,  Sir  G. 
Venn,  H.  W. 

Teller. 
Higgins,  H.  B. 


Berry,  Sir  G. 
Briggs,  H. 
Brown,  N.  J. 
Cock  burn,  Dr.  J.  A. 
Crowder,  F.  T. 
Deakin,  A. 
Dobson,  H. 
Douglas,  A. 
Downer,  Sir  J.  W. 
Forrest,  Sir  J. 
Fysh,  Sir  P  O. 
Glynn,  P.  M. 
Gordon,  J.  H. 
Grant,  C.  H. 
Hackett,  J.  W. 
Hassell,  A.  Y. 
Henning,  A.  H. 

Question  so  resolved  in  the  negative. 

Mr.    PEACOCK    (Victoria).— I  beg  to 
move — 

That  the  following  words  be  inserted : — "  and 
within  the  colony  of  Victoria." 

Mr.  Lyne  has  made  a  statement  here,  as 
a  member  of  this  Convention,  that  it  is  the 
determination  of  honorable  members,  so 
far  as  their  opinions  are  concerned,  that 
they  have  settled  beforehand  that  the 
capital  is  to  be  in  Victoria.  I  do  not 
believe  it.     1    do   not  believe   this  is  the 
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proper  place  to  decide  the  question,  but  I 
want  to  test  the  opinions  of  the  members 
of  the  Convention  as  to  whether  it  is 
their  desire  that  the  capital  should  be  in 
Victoria. 

Mr.  LYNE  (New  South  Wales).— It  is 
very  evident  to  all  those  who  have  heard 
the  speech  of  Mr.  Peacock  that  this  is  done 
for  a  purpose. 

Mr.  Peacock. — I  have  taken  you  at 
your  word. 

Mr.  LYNE. — It  is  being  done  for  the 
purpose  of  trying  to  detract  from  the  vote 
which  has  just  been  given.  There  is  no 
doubt  about  that.  It  is  not  intended  to 
be  a  conscientious  vote. 

Mr.  Peacock. — It  is  just  as  con- 
scientious as  the  vote  the  honorable  mem- 
ber just  gave. 

Mr.  LYNE. — Then  the  honorable  mem- 
ber is  very  anxious  that  the  capital  should 
be  in  Victoria,  because  I  was  very  anxious 
that  it  should  be  fixed  to  be  in  New  South 
Wales. 

Mr.  Peacock. — So  am  I  that  it  should 
be  in  Victoria. 

Mr.  LYNE. — Any  one  who  attributes 
anything  else  to  me  is  very  much  mis- 
taken. 

Mr.  Peacock. — I  am  anxious  that  it 
should  be  in  Victoria,  but  this  is  not  the 
place  to  decide  the  question. 

Mr.  LYNE. — I  am  of  opinion  that  this 
is  the  place  to  settle  the  question,  and  for 
that  reason  I  have  forced  it  to  a  division. 
I  still  think  I  am  right.  It  has  been 
stated  that  I  said  to  a  reporter  in  Sydney 
that  it  was  intended  by  this  Convention 
to  have  the  capital  in  Melbourne.  I  regret 
that  the  gentleman  who  made  that  state- 
ment did  not  adhere  more  closely  to 
fact.  Unfortunately,  he  does  not  always 
do  so.  I  think  he  gets  a  little  excited  at 
times.  He  becomes  more  excited  than  he 
should. 

\_The    Chairman  left  the  chair    at   one 
o'clock  p.m.     The   committee   resumed    at 
five  minutes  past  two  o'clock  p. m.~] 
[Mr.  Peacock, 


Mr.  LYNE  (New  South  Wales).— At 
the  time  of  the  adjournment  for  lunch  I 
was  giving  the  reason  why  I  considered 
that  this  was  an  opportune  time  at  which 
to  decide  in  what  colony  the  federal  capital 
should  be  situated.  I  think  that  in  the 
interests  of  the  colony  I  represent  that 
should  be  done,  more  especially  as  we  are 
proposing  to  federate  without  our  natural 
ally,  Queensland.  If  Queensland  was  in,  or 
was  likely  to  come  into  the  Federation, 
there  would  be  a  chance  of  justice  being 
done  to  New  South  Wales  in  the  matter  of 
the  federal  capital. 

Mr.  Douglas. — I  object  to  that.  What 
do  you  mean  by  justice? 

Mr.  LYNE. — I  mean  exactly  what  the 
word  expresses.  I  think  it  justice  to  New 
South  Wales,  as  being  the  mother  colony 
and  the  wealthiest  colony  in  the  group,  to 
place  the  federal  capital  within  her  terri- 
tory. I  cannot  see  why  there  should  be 
any  objection  to  dealing  with  the  matter 
now.  I  cannot  see  why  those  honorable 
members,  who  showed  by  their  demon- 
strations a  little  before  lunch  that  they 
were  in  favour  of  the  federal  capital  being 
in  New  South  Wales,  should  object  to 
saying  so  by  their  votes  at  the  present 
time.  On  the  other  hand,  if  honorable 
members  are  in  favour  of  the  federal 
capital  being  in  any  other  colony,  the 
honest  and  straightforward  course  is  to  say 
so  now.  It  is  not  fair,  it  is  not  honest,  it 
is  not  just,  for  any  of  the  states  to  leave 
this  question  as  a  matter  of  doubt,  because, 
being  a  matter  of  doubt,  you  may  take 
my  word  for  it  that  it  is  a  matter  of 
danger. 

Mr.  Brown.  —  We  have  heard  that 
before. 

Mr.  LYNE. — It  is  as  well  that  the 
honorable  member  should  hear  it  more 
than  once.  The  danger  must  be  apparent 
to  all.  For  what  reasons  do  my  honorable 
friends  (Mr.  Brown  and  Mr.  Douglas) 
wish  to  have  the  matter  deferred  ?  Surely 
they  do  not  anticipate  that  the  federal 
capital  is  going  to  be  in  Tasmania. 
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Mr.  Brown. — It  is  not  impossible. 

Mr.  LYNE. — It  is  next  to  impossible. 
What  reasons  can  the  honorable  members 
who  represent  Western  Australia  give  for 
refusing  to  vote  now  ? 

Mr.  Venn. — We  will  not  vote  under 
compulsion. 

Mr.  LYNE. —Do  they  want  the  federal 
capital  at  Perth  or  Fremantle  ? 

Mr.  Deakin. — No,  at  Coolgardie. 

Mr.  LYNE.— Probably  ;  but  they  have 
no  sufficient  justification  for  refusing  to 
give  their  votes  now.  Then  there  are  the 
representatives  of  South  Australia.  Unless 
they  desire  to  see  the  federal  capital  in 
Adelaide,  what  honesty  is  there  in  with- 
holding their  votes  ? 

Mr.  Symon. — We  do  desire  to  see  it  in 
Adelaide,  but  our  desires  are  not  always 
accomplished. 

Mr.  LYNE.  —If  talking  to  the  Conven- 
tion would  do  it  the  honorable  member 
might  succeed.  I  have  not  counted  the 
number  of  speeches  the  honorable  member 
has  made,  but  the  Right  Hon.  Sir  John 
Forrest  took  that  trouble,  and  he  gave  him 
the  palm  as  being  the  principal  talker  in 
the  whole  Convention.  Since  then  the 
honorable  member  has  well  maintained  his 
reputation. 

Mr.  BROWN  (Tasmania).— I  desire  to 
ask,  Mr.  Chairman,  if  the  honorable  mem- 
ber is  in  order  in  addressing  the  Conven- 
tion on  the  question  of  whether  the  federal 
capital  should  be  in  New  South  Wales  ? 
That  has  already  been  decided,  and  the 
question  before  the  committee  is  that  the 
federal  capital  should  be  in  Victoria. 

The  CHAIRMAN.  —  The  honorable 
member  is  not  in  order  in  advocating  that 
the  federal  capital  should  be  in  New 
South  Wales  when  the  committee  have 
negatived  that  proposition. 

Mr.  LYNE.— I  have  said  all  that  I 
wanted  to  say  on  the  subject.  Although 
1  was  wandering,  perhaps,  from  the  strict 
rule  under  the  South  Australian  standing 
orders,  still,  one  proposition  is  so  linked 
with  another  that  it  is  very  difficult  to 


refrain  from  referring  to  any  of  the  colo- 
nies. It  was  stated  by  the  Hon.  Mr. 
Wise  that  I  had  said  that  there  was  a 
plot  in  the  Convention  to  place  the  fede- 
ral capital  in  Melbourne.  I  denied  that  at 
the  time,  and  I  regret  the  honorable  mem* 
ber  made  the  assertion,  because  it  is  not 
in  accordance  with  facts.  What  I  did 
say,  and  what  I  believe,  is  that  if  a 
straight-out  vote  were  taken  in  the  Con- 
vention now,  the  federal  capital  would  be 
in  Victoria,  and  at  Ballarat. 

Mr.  Wise. — You  never  mentioned  Bal- 
larat at  all. 

Mr.  LYNE.— The  honorable  member  is 
as  correct  as  he  is  usually. 

Mr.  Wise. — I  challenge  you  to  produce 
the  report. 

Mr.  LYNE. — What  I  say  cannot  be 
contradicted.  The  honorable  member  can 
appeal  to  the  reporter  to  whom  I  spoke  if 
he  likes.  What  was  reported  1  do  not 
know.  I  have  not  been  able  to  find  the 
paper.  A  strong  feeling  exists  in  another 
colony  on  this  subject,  and  it  was  for  that 
reason  I  submitted  my  motion.  The  hon- 
orable member  had  no  right  to  make  the 
assertion  he  did  make.  He  said  also  that 
he  sympathized  with  me  in  the  course  I 
was  taking.  Thank  heaven,  his  sympathy 
is  not  worth  much.  It  is  the  sympathy 
of  a  party  of  one — of  himself  alone. 

An  Honorable  Member.  —  What  has 
that  to  do  with  federation  ? 

Mr.  LYNE.— I  have  a  right  to  reply  to 
the  honorable  member.  He  made  refer- 
ence to  his  sympathy.  I  do  not  wish  for 
his  sympathy,  nor  have  I  ever  had  it. 
He  would  not  offer  it  to  me  now  excepting 
with  a  double  meaning.  I  am  reminded 
of  a  statement  I  once  heard  when  a  refer- 
ence was  made  to  him. 

Mr.  Dobson. — Is  this  in  order  1 

Mr.  LYNE.— I  think  it  is.  When  an 
honorable  member  attacks  me  I  have  a 
right  to  reply. 

Mr.  Dobson. — You  have  stated  two  or 
three  times  that  you  do  not  want  his 
sympathy  ;  why  not  let  us  get  on  ? 
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Mr.  LYNE. — These  interruptions  will 
not  affect  me.  I  have  heard  the  honor- 
able member  described  by  a  man  whom  he 
very  much  admires  as  a  gentleman  who 
could  not  sit  long  in  one  place.  That 
description  was  very  apt  and  very  good. 
The  honorable  member's  mind  travels  with 
his  body.  It  does  not  remain  very  long  in 
one  groove.  I  only  wish  to  say  further 
that  I  recognise  that  the  Hon.  Mr.  Pea- 
cock has  not  submitted  this  motion  with 
a  view  of  getting  a  true  expression  of 
opinion  upon  it  or  with  a  hope  that  it 
will  be  carried.  The  public  outside  will 
be  able  to  see  exactly  what  his  motive 
is.  I  do  not  think  that  that  motive 
will  be  indorsed  by  any  large  section  of 
the  community.  The  honorable  member 
casts,  or  attempts  to  cast,  ridicule  in  a 
small  way  on  the  proposal  I  submitted. 
I  was  in  earnest  in  what  I  said  and  did, 
and  I  had  ample  justification.  In  my 
opinion,  the  federal  capital  should  be 
placed  in  the  colony  which  I  represent. 

Mr.  SYMON  (South  Australia).— I  only 
wish  to  say 

Several  Honorable  Members. — Divide! 

Sir  Georgk  Turner. — We  have  only 
two  days  in  which  to  finish  this  part  of 
our  work. 

Mr.  SYMON.— Yes,  and  the  whole  of 
this  proceeding  is  the  most  pitiable  misuse 
of  the  time  of  the  Convention  that  has 
ever  taken  place.  It  is  utterly  derogatory 
to  the  dignity  and  position  of  the  Con- 
vention. I  intend  to  vote  against  the 
motion.  If  a  similar  motion  is  brought 
forward  on  behalf  of  South  Australia,  I 
shall  not  walk  out  of  the  chamber ;  I  shall 
vote  against  it,  and  for  this  reason,  that 
this  is  neither  the  time  nor  the  place,  as 
we  decided  a  week  or  two  ago,  for  the 
determination  of  this  question. 

Mr.  Holder. — Nor  have  we  any  com- 
mission to  decide  it. 

Mr.  SYMON. — No  ;  and  it  is  neces- 
sary that  some  one  should  express  this 
view  in  no  hesitating  manner.  The  hon- 
orable member  who  has  just  sat  down 
said  that  the  Hon.  Mr.  Wise's  conduct 
[Mr.  Lyne. 


reminded  him  of  something.     His  conduct 
reminds  me  of  the  nursery  rhyme  : — 

There  was  a  little  girl  who  had  a  little  curl, 
Right  in  the  middle  of  her  forehead, 

And,  when  she  was  good,  was  very,  very  goodr 
And,  when  she  was  bad,  she  was  horrid. 

Mr.  BARTON  (New  South  Wales).— I 
should  like  to  say  one  or  two  words  on 
this  subject  before  the  division  is  taken. 
I  have  not  been  in  the  habit  of  taking  up 
too  much  of  the  time  of  the  Convention, 
considering  the  duties  that  are  imposed 
upon  me.  I  wish  to  add  two  or  three 
words  in  approbation  of  what  Mr. 
Symon  has  said.  I  take  the  same 
position  entirely  as  he  takes  on  this 
question.  From  1891  down  to  the  present 
moment  it  has  been  recognised  by  the 
representatives  of  the  various  colonies  that 
it  does  not  rest  with  them  to  choose  the 
capital  of  the  Commonwealth,  and  that  a 
free  people,  through  their  free  Parliament, 
should  choose  their  own  capital.  That  is 
the  position  I  have  always  occupied  in 
regard  to  this  matter,  and  that  has  been 
the  position  of  every  Convention. 

Mr.  Symon. — And  Mr.  Lyne  practically 
assented  to  it  the  other  day  when  he 
withdrew  his  call  for  a  division. 

Mr.  Lyne. — Nothing  of  the  kind. 

Mr.  BARTON.— If  any  part  of  Austra- 
lia or  Tasmania  were  proposed  specifically 
as  the  place  for  the  capital  of  the  Com- 
monwealth, I  should  vote  against  the  pro- 
posal, and  I  should  expect  the  whole 
Convention  except  the  mover  to  vote  with 
me.  I  think  it  is  quite  out  of  place  to 
make  proposals  of  this  kind;  and  when  we 
know  they  are  absolutely  condemned  to 
defeat,  we  are  not  doing  the  right  thing 
in  making  such  proposals.  Such  nomina- 
tions do  no  good  to  the  place  or  the  colony 
they  favour,  because  they  are  sure  to  be 
defeated.  Therefore,  I  say,  we  are 
not  right  in  making  such  proposals, 
because  it  is  not  just  to  this  Con- 
vention to  bring  forward  motions  which 
only  take  up  time  unnecessarily,  and 
it    is    not    just    to    the    people   of   any 
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colony  to  take  a  course  which,  however- 
innocently  taken,  may  lead  those  people 
to  the  supposition,  through  the  decision  of 
the  Convention,  that  there  is  a  disposition 
here  against  placing  the  capital  of  the 
Commonwealth  in  their  colony — a  disposi- 
tion which  may  not  exist  in  the  Conven- 
tion. 

Mr.  TRENWITH  (Victoria).— I  rose 
before  to  speak  on  this  point,  and,  in 
deference  to  your  wish,  Mr.  Chairman,  I 
resumed  my  seat,  but,  in  view  of  what  has 
since  transpired,  I  desire  to  say  now 
what  I  would  have  said  then,  namely,  that 
I  think  the  proposal  to  put  the  capital  in 
any  of  the  colonies  by  this  Convention, 
is  neither  calculated  to  improve  the  pro- 
spects of  federation,  nor  the  prospects  of 
that  colony  of  ultimately  securing  the 
capital.  So  that  from  both  points  of 
view  it  is  extremely  unwise,  not  to  say 
unpatriotic.  I  personally  determined,  be- 
fore I  was  elected  to  this  Convention,  that 
I  would  not  vote  for  any  proposal  to  place 
the  capital  anywhere  by  a  specific  pro- 
vision in  the  Constitution.  I  said  that  to 
the  electors,  and  I  believe  most  of  the 
candidates  in  Victoria  said  the  same 
thing,  believing  that  the  selection  of  the 
capital  of  the  Commonwealth  is  a  matter  of 
legislation  in  the  interests  of  the  Common- 
wealth, and  not  a  matter  that  ought  to  be 
in  the  Constitution.  I  shall  therefore 
vote  against  this  proposal  to  place  the 
capital  in  Victoria,  not  because  at  the 
present  moment  I  am  prepared  to  say  it 
ought  not  to  be  in  Victoria,  but  on  the 
same  ground  as  I  voted  against  placing 
the  capital  in  New  South  Wales,  namely, 
because  I  thought  this  Convention  is  not 
constructed  on  the  right  lines  to  settle 
questions  of  that  character. 

Mr.    Holder.  —  And     we     have     no 
authority  to  do  it. 

Mr.  TRENWITH.— I  do  not  know  that. 
It  seems  to  me  that  the  Convention  has 
authority  to  do  anything  it  chooses  as  far 
as  putting  together  a  Constitution  is  con- 
cerned ;  but  it  would  be  extremely  un- 
wise, and,  I  venture  to  say,  unpatriotic, 
[1M] 


to   do  anything  of  the  kind.     I  say  that 
it  would  be   unpatriotic  to  do  so,  because 
it  would  be  prejudicial  to  federation  ;  and 
it  does  seem  to  me  that  any  proposal  to  do 
it  here   would,  rather  than   be  an  effort 
to  obtain  an  expression  of   opiniun   as   to 
where   the   capital   ought  to  be,  have  the 
effect  of  evoking  an  expression  of  opinion 
that  would  injure  federation.  I  feel  strongly 
on  this  point,   and  I  feel    that    I   would 
not  be  doing  my  duty   unless  I  said  so. 
I  desire  the  federation  of  the  colonies,  and 
for  that   reason  I    wish    to   leave  to  the 
Parliament  every  question   of  legislation 
in  the  interests    of   the    Commonwealth. 
Therefore  I  wish  not  to  be  misunderstood. 
When  I  voted  against  the  capital  being 
placed  in  New  South  Wales,  it  was  not 
because  my  mind  is  made  up  that  New 
South  Wales  is  an   improper  place  for  the 
capital    of  the    Commonwealth  to   be  in  ; 
and  when   I  vote  against  the  placing  of 
the  capital  in  Victoria,  as  I  shall  do  if  a 
division  is  taken,   it  will  not  be  because 
my  mind  is  made  up  at  present  that  Vic- 
toria is  not  a  proper  place  for  the  capital 
of  the  Commonwealth ;  but  because,  in  my 
opinion,  this  Convention  ought  not  to  pass 
any    resolution    on    the   point.       I    shall 
oppose  any  such  proposal  by  every  means 
in  my  power. 

Mr.  PEACOCK  (Victoria).— I  desire  to 
say  that  I  certainly  never  would  hav< 
moved  my  amendment  but  for  the  tactics 
that  have  been  adopted.  I  hold  the  same 
views  as  most  members  of  the  Convention 
on  this  question.  I  have  always  been  of 
opinion  that  the  determination  of  the 
place  where  the  capital  of  the  Common- 
wealth is  to  be  should  be  left  to  the 
Federal  Parliament,  but  now  an  honor- 
able member  representing  another  colony 
has  brought  forward  a  proposal  with  re- 
gard to  New  South  Wales,  I  feel  it  to  be 
my  duty  to  submit  this  amendment,  and 
ask  the  members  of  the  Convention  to  vote 
against  it.  If  another  honorable  member 
will  go  with  me  I  will  take  a  division  on 
the  amendment,  in  order  to  show  the 
people  of  Australia  that  the  Convention  is 
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determined  that  this  question  shall  not 
be  settled  here,  and  that  it  is  a  matter 
purely  for  the  Federal  Parliament  to 
decide.  I  am  determined  to  show  the 
people  of  Australia  the  tactics  that  have 
been  adopted  on  this  question. 

Mr.  McMILLAN  (New  South  Wales).— 
I  am  absolutely  out  of  sympathy  with  this 
move  in  every  way,  and  I  think  that  it  will 
do  nothing  but  bring  this  Convention  into 
disrepute. 

Mr.  Peacock. — Which  move? 

Mr.  McMILLAN. — I  was  alluding  to  the 
proposal  that  the  capital  of  the  Common- 
wealth should  be  in  the  territory  of  New 
South  Wales.  That  question  had  been  ab- 
solutely settled  already,  and  when  we  are 
trying  to  save  time  in  order  to  bring  our 
labours  to  a  speedy  conclusion  it  seemed  to 
me  almost  childish  to  introduce  it  here. 

Question — That  Mr.  Peacock's  amend- 
ment be  agreed  to — put. 

The  committee  divided — 

Ayes       ...  ...  •••       3 

Noes       ...  ...  ...     36 


Majority  against 

Mr.  Peacock's ) 

amendment 

J       dd 

Ayes. 

Douglas,  A. 

Teller. 

Hassell,  A.  Y. 

Peacock,  A.  J. 

Noes. 

Barton,  E. 

Howe,  J.  H. 

Berry,  Sir  G. 

Isaacs,  I.  A. 

Briggs,  H. 

Kingston,  C.  C. 

Brown,  N.  J. 

Leake,  G. 

Brunker,  J.  N. 

Lee  Steere,  Sir  J.  G 

Carruthers,  J.  H. 

Lewis,  N.  E. 

Cockburn,  Dr.  J.  A. 

Lyne,  W.  J. 

Crowder,  F.  T. 

McMillan,  W. 

Deakin,  A. 

O'Connor,  R.  E. 

Dobson,  H. 

Quick,  Dr.  J. 

Downer,  Sir  J.  W. 

Symon,  J.  H. 

Forrest,  Sir  J. 

Trenwith,  W.  A. 

Fraser,  S. 

Turner,  Sir  G. 

Glynn,  P.  M. 

Venn,  H:  W. 

Grant,  C.  H. 

Walker,  J.  T. 

Hackett,  J.  W. 

Wise,  B.  R. 

Henning,  A.  H. 

Henry,  J. 

Teller. 

Holder,  F.  W. 

Higgins,  H.  B. 

Question  so  resolved  in  the  negative. 
[Mr.  Peacock. 


Mr.  CARRUTHERS  (New  South  Wales). 
— I  hope  that  this  Convention  will  not 
agree  to  the  proposal  to  add  to  clause  118 
the  words  "and  shall  be  within  the  federal 
territory,"  and  I  take  the  same  broad 
ground  which  has  been  enunciated  by  the 
leader  of  the  Convention.  I  use  his  own 
words,  in  which  he  said  he  would  vote 
against  any  proposal  to  establish  the  capital 
of  the  Commonwealth  in  any  place,  because 
he  preferred  to  leave  the  matter  to  the 
free  Parliament  of  a  free  people  to  have 
its  free  choice.  Now,  you  will  distinctly 
be  taking  away  from  that  free  Parliament 
a  free  choice  if  you  carry  this  proposal. 
You  at  once  put  outside  the  range  of  choice 
all  the  great  capital  cities  of  Australia.  I 
do  object  to  tying  the  hands  of  the 
Federal  Parliament  in  such  a  fashion  as 
that.  Why  should  we  assume  that  we 
have  all  the  wisdom  of  the  world  in  re- 
gard to  the  proper  choice  of  a  federal 
capital  ?  There  is  absolutely  no  necessity 
to  have  this  site  on  federal  territory.  It 
may  be  open  to  very  good  argument  in 
favour  of  having  it  on  federal  territory  ? 
but  we  cannot  shut  our  eyes  to  the  fact  that 
very  good  argument  may  be  used  against 
having  the  federal  capital  dissociated 
from  those  centres  of  trade  and  commerce 
and  culture  which  exist  in  Australia.  I, 
for  one,  look  at  the  example  which  the 
United  States  has  afforded  us  as 
one  not  worthy  of  being  copied — 
to  establish  the  capital  almost  in  the 
wilderness,  away  from  where  commercial 
men,  professional  men,  men  of  education, 
are  wont  to  congregate,  away  from  where 
their  business  keeps  them  together,  and  to 
set  the  affairs  of  the  State,  forsooth,  to  be 
conducted  in  some  far  distant  place,  where 
there  are  not  those  surroundings  of  civili- 
zation which  tend  to  make  life  pleasant 
or  to  make  society  happy.  I  think  that 
one  of  the  results  of  establishing  the  capi- 
tal of  the  United  States  at  Washington, 
has  been  largely  to  divorce  from  political 
life  some  of  the  best  elements  of  the 
community.  We  do  not  want  to  copy 
a    mistake    of    that    character.     Let    us 
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contemplate  for  one  moment  the  establish- 
ment of  a  federal  capital,  as  has  been  pro- 
posed in  some  places,  in  the  interior  of 
Australia.  There  are  many  who  advocate 
its  establishment  there  on  the  ground  that 
it  will  be  easily  defended. 

Sir  John  Forrest. — Too  hot. 

Mr.  CARRUTHERS.  —  I  do  not  say 
that  all  propositions  in  regard  to  this 
Constitution  emanate  from  within  the 
walls  of  this  chamber,  but  it  has  been 
seriously  proposed  that  the  federal  capital 
should  be  established  in  the  interior  of 
Australia. 

Sir  John  Forrest. — Only  by  lunatics. 

Mr.  CARRUTHERS.— We  can  imagine, 
then,  the  establishment  of  the  Federal 
High  Court  there,  because  it  will  have 
to  hold  its  chief  sittings  in  the  federal 
capital.  You  will  require  a  bar  to  attend 
there,  and  I  undertake  to  say  that  almost 
for  a  century  to  come  the  leading  mem- 
bers of  the  bar  will  be  found  practising 
their  profession  in  the  capital  cities  of  the 
various  colonies,  and  for  litigants  to  en- 
gage a  bar  to  attend  to  their  cases  in  some 
distant  so-called  federal  capital  will  mean 
to  penalize  litigants  to  an  enormous  extent 
before  the  Federal  High  Court.  Again, 
take  the  class  of  men  who  will  be  eligible 
for  election  to  the  Federal  Parliament 
which  must  sit  in  that  federal  territory. 
Men  must  go  far  away  from  their  homes, 
far  away  from  the  society  they  are 
accustomed  to. 

Sir  John  Forrest. — That  must  apply 
to  some,  any  way. 

Mr.  CARRUTHERS.— It  will  not  apply 
to  so  large  an  extent. 

Sir  John  Forrest. — If  it  sits  at  Sydney 
it  will  apply  to  all  the  Melbourne  people. 

Mr.  CARRUTHERS.— Not  to  the  same 
extent.  I  can  assure  the  honorable  mem- 
ber that  the  ground  can  be  largely  cut 
from  under  his  feet  in  that  respect.  If  it 
is  in  federal  territory  away  from  these 
cities  it  conveniences  no  one ;  it  in- 
conveniences every  one.  You  will  be 
largely  handing  over  politics   to   political 


nturers  if  you  isolate  the  Federal  Par- 
liament from  all  the  populous  centres  of 
Australia.  You  will  not  find  men  largely 
engaged  in  commerce,  men  largely  en- 
gaged in  professional  pursuits,  men  who 
have  large  interests  to  look  after  in  the 
various  centres — you  will  not  find  these 
men  willing  to  give  up  a  large  proportion 
of  their  time  each  year  to  go  into  the 
wilderness  of  Australia.  Sir  John  Forrest 
says  that  the  same  thing  will  apply  if 
we  have  the  capital  established  in  any 
leading  city. 

Sir  John  Forrest. — Why  not? 

Mr.  CARRUTHERS.— It  will  apply  to 
some  extent,  but  not  to  the  extent 
that  it  would  apply  in  the  case 
I  have  just  cited.  Nearly  all  men 
engaged  in  mercantile  pursuits  or  com- 
mercial pursuits  can  to  some  extent  be 
conducting  their  business  in  whatever 
city  they  may  be,  can  establish  a  branch 
business  there ;  and  a  lawyer,  a  doctor, 
or  an  engineer  will  always  find  scope  for 
the  practice  of  his  profession  in  any  of 
the  great  cities  of  Australia,  but  he  will 
not  find  that  scope  if  he  has  to  go  to  a 
little  town  in  the  bush.  As  it  is  a  matter 
which  is  fairly  open  to  argument,  and  as 
the  Convention  has  resisted  doing  any- 
thing which  would  locate  the  federal 
capital  at  all,  on  the  ground  of  con- 
sistency, do  not  do  that  which  at 
once  by  a  negative  vote  says  that  the 
capital  shall  be  in  some  other  part  of 
Australia  than  Sydney,  Adelaide,  Mel- 
bourne, Hobart,  or  Perth.  If  it  is  not 
wise  to  select  one  place,  on  the  same  ground 
it  is  unwise  to  select  those  places  and  say 
that  they  shall  not  be  the  federal  capital. 
I  put  another  strong  ground.  The  Con- 
vention, by  its  vote,  negatived  a  proposi- 
tion emanating  from  New  South  Wales  to 
the  effect  that  the  capital  should  be  in 
Sydney.  There  is  in  New  South  Wales  a 
large  vote  in  favour  of  the  establishment 
of  the  federal  capital  in  the  city  of  Sydney. 
Now,  why  alienate  that  vote  by  a  mere 
gratuitous  assertion  of  this  character? 
Why   create    further    obstacles     to    the 
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adoption  of  the  Constitution  1  I  can 
assure  honorable  members  that  whilst 
men  may  be  slightly  inclined  to  view  with 
favour  the  Constitution,  in  view  of  the 
fact  that  Sydney  is  not  selected,  they  will 
go  into  open  antagonism  to  the  Constitu- 
tion when  they  find  that  by  express  enact- 
ment the  claims  of  the  city  of  Sydney  are 
absolutely  to  be  shut  out.  Those  claims 
can  only  be  appreciated  by  those  who  look 
at  the  fact  that  in  the  city  of  Sydney  you 
have  the  first  capital  of  Australia,  the 
mother  city  of  Australia — a  city  whose 
claims  are  regarded  by  its  citizens,  and 
many  of  the  people  of  Australia,  as  stand- 
ing on  higher  grounds  than  the  claims  of 
any  other  city.  I  do  not  want  to  urge 
the  Convention  to  pass  a  vote  in  favour 
of  the  claims  of  one  part  of  the  colony 
over  another  part,  or  of  one  part  of 
Australia  over  another  part,  but  I  do  say 
that  nothing  should  be  done  now  which 
will  prejudice  the  free  choice  by  a  free 
Parliament  of  a  free  people  of  a  site  for 
the  capital,  when  the  time  comes  for  that 
selection  to  be  made. 

Sir  JOHN  DOWNER  (South  Australia). 
— I  agree  with,  I  think,  every  word  that 
Mr.  Carruthers  has  uttered,  and  my  only 
regret  is  that  when  the  narrower  view 
was  taken,  and  it  was  sought  to  interfere 
with  the  free  choice  of  a  free  people,  he 
was  found  endeavouring  to  fix  the  loca- 
tion of  the  federal  capital. 

Mr.  Carruthers. — Yes,  but  I  only 
quoted  Mr.  Barton. 

Mr.  Barton. — You  spoke  very  strongly 
in  favour  of  the  view  you  thought  I 
expressed. 

Sir  JOHN  DOWNER.— I  listened  to 
the  honorable  gentleman  with  great  at- 
tention, and  with  quite  as  much  interest 
as  attention,  when  he  laid  down  what  I 
think  is  an  absolutely  true  principle — that 
it  should  be  left  to  the  free  choice  of  a 
free  people  j  and  in  the  face  of  that  state- 
ment I  regret  that  he  was  a  party  to  pro- 
ducing so  much  of  this  discussion,  and  to 
endeavouring  to  provide  that  it  should  not 
{Mr.  Carruthers. 


be  left  to  the  free  choice  of  a  free  people. 
I  follow  my  honorable  friend  entirely  in 
his  later  and  broader  view,  which  I  am 
willing  to  believe  was  his  view  through- 
out, but  which  he  had  not  the  consis- 
tency at  the  moment  to  advocate.  I 
have  no  fear  of  the  dangers  which  the 
founders  of  the  American  Commonwealth 
anticipated  through  the  federal  capital  being 
a  central  city.  We  can  understand  very 
well  in  this  Convention  that  there  was  no 
reason  for  it.  The  Convention  has  met  in 
Adelaide,  it  has  met  in  Sydney,  and  now 
it  is  meeting  in  Melbourne  j  and  I  would 
like  to  ask  any  honorable  member  whether 
the  locality  where  the  meetings  of  the 
Convention  were  being  held  has  had  the 
slightest  effect  on  the  mind  of  any  honor- 
able member?  It  may  have  been  bene- 
ficial. The  changing  of  the  locality  is 
distinctly  beneficial,  because  we  have  seen 
in  many  instances  that  the  removal  of 
honorable  members  from  the  more  imme- 
diate influences  that  ordinarily  surround 
them  has  developed  a  breadth  of  view 
which  the  limitations  of  home  might  have 
prevented.  But  apart  from  that,  I  would 
like  to  know  what  honorable  member  has 
been  in  any  way  influenced  by  his  local  sur- 
roundings where  the  meeting  of  the  Con- 
vention was  held  in  one  place  or  in  another, 
or  has  not  conscientiously  and  thoroughly 
adhered  to  what  he  thought  to  be  fair  and 
right,  quite  apart  from  the  place  where  it 
happened  to  be  meeting  1  I  think,  there- 
fore, the  question  of  whether  the  federal 
capital  should  or  should  not  be  in  a  city 
is  a  matter  of  no  consequence;  but,  follow- 
ing the  last  expressed  view  of  my  honor- 
able friend  (Mr.  Carruthers),  that  this 
should  be  the  free  choice  by  a  free  people, 
I  object  to  the  amendment  which  has  been 
moved. 

Dr.  COCKBURN  (South  Australia).— 
I  think  it  would  be  a  great  mistake  for 
the  Convention  to  attempt  to  locate  the 
federal  capital  anywhere,  but,  on  the  other 
hand,  I  see  no  objection,  but  every  advan- 
tage, in  laying  down  a  broad  general  prin- 
ciple, which  is  done  by  the  amendment  of 
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Sir  George  Turner.  A  broad  principle, 
I  think,  is  necessary  for  the  well-being  of 
the  Federation,  and  it  is  simply  this  :  That 
wherever  it  is  located  the  Federal  Parlia- 
ment is  to  be  master  in  its  own  house, 
and  not  subject  to  the  conflicting  autho- 
rity of  any  municipality  or  any  other  form 
of  state  government. 

Mr.  McMILLAN  (New  South  Wales).— 
I  think  the  principle  we  have  to  adopt  is 
that  wherever  there  is  full  power  given 
with  full  discretion  to  the  Federal  Par- 
liament, to  leave  that  power  to  work  out 
itself.  Many  of  us  may  believe  that  no 
capital  city  of  Australia  ought  to  be  the 
federal  capital.  Many  of  us  may  believe 
that  it  ought  to  be  federal  territory.  But, 
at  the  present  time,  this  does  look  like 
a  side-blow  at  any  attempt  to  make  any 
city  the  federal  capital,  and  while  many 
of  us  might  be  against  that,  we  would 
resent  altogether  an  attempt  to  dictate 
to  the  Federal  Parliament  in  a  matter  of 
this  kind.  It  is  just  one  of  those  ques- 
tions on  which  it  is  not  possible  at  the 
present  time  for  us  to  give  an  opinion. 
It  is  a  matter  which  will  be  surrounded 
by  various  circumstances  and  conditions, 
and  before  the  Commonwealth  is  formed 
there  may  be  many  reasons  to  alter  the 
views  we  have  at  present.  It  seems  to 
me,  from  every  possible  point  of  view, 
that  it  is  better  to  leave  the  Federal  Par- 
liament to  decide  according  to  its  own 
discretion  and  entirely  untrammelled. 

Sir  JOHN  FORREST  (Western  Austra- 
lia).— I  am  very  much  in  accord  with  the 
proposal  of  Sir  George  Turner.  It  seems 
to  me  that  the  Federal  Parliament  we 
desire  to  constitute  must  have  some  habi- 
tation, and  to  locate  it  in  one  of  the  larger 
towns  or  cities  of  Australia  would  have 
one  effect,  at  any  rate,  which,  as  far  as  I 
am  able  to  gather,  is  not  desired  ;  it  would 
lessen  altogether  the  prestige  of  that 
colony.  For  instance,  if  we  had  the  Fede- 
ral Parliament  and  the  Governor-General 
in  Melbourne,  we  would  have  two  Parlia- 
ments, perhaps  within  a  stone's  throw  of 
one  another,  carrying  on  their  business. 


We  would  have  the  Governor-General  out 
on  the  hill  there,  and  the  Lieutenant- 
Governor  somewhere  else.  The  thing  would 
be  absurd.  The  state  would  be  disparaged 
altogether.  There  are  a  great  many  here 
who  are  very  much  afraid  that  the  dignity 
of  the  states  will  be  imperilled  when  we 
have  a  Federal  Constitution.  I  think,  if 
there  is  one  thing  which  would  tend  to 
lessen  their  importance  and  dignity,  it 
would  be  to  have  the  Federal  Parliament 
and  the  Governor-General  in  the  same 
place  as  the  local  Parliament.  The  local 
Government  would  be  altogether  over- 
shadowed by  the  Federal  Government. 
I  should  very  much  like  to  see  a  new- 
city  erected  in  some  suitable  place,  where 
we  could  all  go  in  summer.  It  ought  to 
be  a  cool  place  ;  indeed,  the  coolest  place 
in  Australia.  It  ought  to  be  a  place 
where  we  could  build  a  federal  city,  look- 
ing forward  with  great  ideas  in  our  minds 
to  the  future.  It  ought  to  be  a  place 
where  a  city  could  be  laid  out  which 
would  be  the  admiration  not  only  of 
the  present  but  of  future  generations.  I 
cannot  help  remembering  that  the  lands 
of  this  territory,  in  the  early  days  of  the 
Federal  Constitution,  would  be  a  source 
of  great  revenue.  I  should  like  to  see  it 
inserted  in  the  Bill  that  the  federal  area 
should  not  be  less  than  100  square  miles.  No 
doubt,  as  Mr.  Carruthers  has  said,  such  a 
federal  territory  might  cause  inconvenience 
at  first,  but  this  inconvenience  would  dis- 
appear as  time  went  on.  It  would,  no 
doubt,  be  inconvenient  for  the  Sydney 
people  to  come  to  Melbourne,  for  South 
Australians  to  go  to  Sydney  or  Brisbane, 
or  for  the  Western  Australian  represen- 
tatives to  come  to  the  east.  But  these 
difficulties  we  have  foreseen  from  the  be- 
ginning, and  I  do  not  think  they  would 
get  greater,  but  less,  as  time  goes  on. 
We  have  the  examples  presented  by  Wash- 
ington and  Ottawa,  and  I  have  never  heard 
that  there  has  been  any  desire  to  change 
what,  was  adopted  by  the  American  people 
or  the  Canadian  people.  I  hope,  therefore, 
that  the  proposal  will  be  carried.     I  do 
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not  see  how  it  would  be  possible  to  have 
a  Federal  Parliament  unless  it  be  situated 
on  some  territory  over  which  it  would 
have  control.  If  the  seat  of  the  Federal 
Government  were  in  Melbourne,  the  very 
Parliament  House  would  have  to  be  in- 
side state  territory,  and  there  could  be  no 
federal  army  or  police. 

Mr.  Kingston. — And  the  federal  terri- 
tory would  be  subject  to  state  laws? 

Sir  JOHN  FORREST.— And  it  would 
be  subject  to  state  laws. 

Mr.  SYMON  (South  Australia).— This 
amendment  is  a  declaration  that  the 
federal  capital  should  not  be  any  already 
established  town  or  city. 

Mr.  Deakin. — Unless  the  state  is  will- 
ing to  cede  it. 

Mr.  SYMON. — Then  there  is  no  neces- 
sity whatever  for  putting  the  provision  in 
the  Constitution. 

Mr.  Fraser. — Hear,  hear  ;  that  is  the 
point. 

Mr.  SYMON. — I  intend  to  vote  against 
the  amendment,  and  I  take  exactly  the 
view  expressed  by  Mr.  Carruthers,  Sir 
John  Downer,  and  Mr.  McMillan.  The 
intention  of  the  Convention  is  to  leave  the 
choice  of  the  federal  capital  to  the  Fede- 
ral Parliament  unlimited  and  unrestricted. 
To  whatever  extent  the  amendment  goes 
it  is  a  limitation  in  that  direction.  I  agree 
with  every  word  Sir  John  Forrest  has  said 
as  to  the  undesirability — in  fact,  the  impos- 
sibility— of  choosing  a  site  for  the  federal 
capital.  I  also  agree  with  Sir  John  Forrest 
entirely  as  to  the  necessity  of  having  the 
federal  capital  set  apart.  But  the  Federal 
Parliament  is  perfectly  conpetent  to  do 
that.  Why  should  we,  when  we  are 
disclaiming  all  intention  of  interfering 
with  the  Federal  Parliament,  seek  to 
interfere  with  it  in  this  apparently 
slight  respect?  The  Federal  Parliament 
would  surely  be  perfectly  competent  to 
deal  with  the  matters  referred  to.  At  any 
rate,  if  we  do  leave  these  matters  to  the 
Federal  Parliament,  let  us  leave  them  free 
of  all  restrictions,  direct  or  indirect.  For 
this  Convention  to  place  any  restriction 
[Sir  John  Forrest. 


would  be  to  derogate  from  the  position 
we  have  already  taken  up. 

Mr.  GLYNN  (South  Australia).— I  quite 
agree  with  Mr.  Carruthers  that  the  hand 
of  the  Federal  Parliament  should  not  be 
forced.  There  is  no  provision  in  the  Ameri- 
can Constitution  putting  a  ban  on  state 
capitals.  At  the  time  the  American  Con- 
stitution was  drawn  provision  was  made  that 
the  capital  was  not  to  be  within  any  of  the 
states,  but  should  be  on  territory  ceded  by 
the  various  states.  The  object  was  not  to 
get  rid  of  the  danger  of  any  pressure  from 
outside,  but  to  get  rid  of  the  danger  of 
the  states  interfering  with  the  indepen- 
dence of  the  Federal  Government.  It  was 
not  until  1800  that  the  present  city  of 
Washington  was  fixed.  It  was  then  fixed 
as  the  result  of  a  bribe  by  Hamilton  to 
Virginia  and  Maryland.  The  fact  was 
that  Virginia  and  Maryland,  when  the 
proposition  was  made  some  years  before 
that  the  debts  should  be  amalgamated, 
raised  the  objection  that  their  indebted- 
ness was  exceedingly  small.  The  pro- 
position of  Hamilton  was  to  pool  all  the 
debts  without  regard  to  excess  or  mini- 
mum, but  Virginia  and  Maryland  were 
promised  by  Hamilton  that  Washington 
would  be  placed  on  the  banks  of  the 
Potomac.  That  was  not  the  result  of  any 
policy  to  exclude  capitals.  Many  writers 
have  said  that  as  the  result  of  having 
Washington  away  from  the  direct  influence 
of  the  public,  and  away  from  the  oppor- 
tunities which  would  be  afforded  to  poli- 
ticians of  mixing  with  the  professional, 
literary,  and  other  classes,  Washington  has 
become  the  centre  of  political  cliquism 
and  a  good  deal  of  corruption.  I  hope 
the  restriction  will  not  be  provided-  for 
in  the  Constitution.  It  would  be  im. 
possible  to  get  sufficient  federal  territory 
near  to  any  of  the  present  capitals,  and 
the  result  of  putting  such  a  provision  in 
the  Constitution  would  not  only  be  inex- 
pedient generally,  but  would  have  the 
result  of  alienating  a  considerable  number 
of  city  votes.  It  might  have  the  effect, 
as    some   representatives    of   New    South 
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Wales  have  said — although  I  know  Mr. 
Walker  takes  a  different  view — of  a 
number  of  votes  in  Sydney  being  oast 
against  the  Constitution  rather  than 
for  it.  A  similar  result  might  occur 
in  Melbourne.  The  American  federal 
territory  was  granted  about  1800  by 
Virginia  and  Maryland,  at  a  time  when 
the  land  had  practically  no  value.  I 
ask  the  Convention  whether  it  would  be 
likely  to  get  the  quantity  of  land  necessary 
within  10  miles  radius  of  any  of  the  pre- 
sent Australian  capitals  1  I  say  it  would 
be  impossible.  Either  a  large  sum  would 
have  to  be  paid  for  it,  or  it  would  have  to 
be  granted  by  the  state,  and  both  of  these 
would  be  next  to  impossible.  By  passing 
the  amendment  of  Sir  George  Turner  the 
Convention  would  exclude  Sydney  and 
Melbourne,  and  probably  Adelaide,  from 
all  chance  of  ever  becoming  the  site  of 
the  Federal  Government. 

Mr.  HIGGINS  (Victoria).— I  find  from 
Longman's  Gazetteer  of  the  World  that 
Ottawa,  the  capital  of  Canada,  is  in  the 
province  of  Ontario.  It  may  be  right  or 
it  may  be  wrrong,  but  it  is  not  pro- 
vided that  it  should  be  on  federal 
territory.  I  agree  with  Mr.  Carruthers 
that  this  matter  might  be  left  open  in  the 
Bill.  Personally  I  am  strongly  in  favour 
of  the  capital  being  on  federal  territory, 
but  we  need  not  prejudge  the  matter.  To 
provide  for  this  in  the  Constitution  would 
embarrass  a  number  of  people  in  their 
voting.  I  think  we  might  safely  follow 
the  example  of  Canada.  In  section  16  of 
the  British  North  America  Act  it  simply 
says  the  seat  of  government  shall  be  in 
Ontario.  There  is  no  provision  that  it 
should  be  federal  territory. 

Mr.  WISE  (New  South  Wales).— As 
has  been  pointed  out,  the  voters  of  New 
South  Wales  may  be  embarrassed.  An 
idea  has  been  disseminated  in  New  South 
Wales,  and  has  found  expression  in  the 
press,  from  what  source  I  do  not  know, 
that  Melbourne  is  to  be  the  capital. 
There  are  a  very  large  number  of  people 
in  New  South  Wales  who,   from  what  has 


appeared  in  the  public  press,  believe  they 
would  be  specially  prejudiced,  and  who 
would  vote  against  the  Bill  if  there 
any  chance  of  Melbourne  becoming  the 
capital  of  the  Federation.  Logically,  I 
would  be  prepared  to  leave  the  matter  to 
the  Federal  Parliament,  who  must  declare 
the  capital  to  be  on  federal  territory.  But, 
as  a  matter  of  tactics,  I  believe  it  would 
assist  the  passing  of  the  Bill  in  New  South 
Wales  if  the  amendment  of  Sir  George 
Turner  were  carried. 

Mr.  ISAACS  (Victoria).— I  shall  sup- 
port the  amendment  of  Sir  George  Turner. 
We  practically  admitted  the  principle  in 
clause  53.  In  that  clause  wTe  have  given 
exclusive  powers  to  the  Federal  Parlia- 
ment. We  say  that  the  Federal  Parlia- 
ment shall  have,  amongst  other  powers, 
the  power  to  make  laws  in  regard  to  "  the 
government  of  any  territory  which,  by 
the  surrender  of  state  or  states,  and  the 
acceptance  of  the  Commonwealth,  becomes 
the  seat  of  government  of  the  Common- 
wealth." It  must  be  borne  in  mind  our 
position  is  absolutely  different.  In  the 
United  States  they  were  seeking,  as  we 
are  seeking,  to  make  a  Government  of 
enumerated  powers.  In  Canada  the  Com- 
monwealth has  absolute  power  to  make 
laws,  subject  to  restrictions  expressly  set 
forth,  so  that  wherever  the  seat  of  go- 
vernment is  the  Government  may  exercise 
legislative  power.  But  here  we  have  to  take 
territory  in  order  to  give  the  Common- 
wealth exclusive  jurisdiction.  It  seems  to 
me,  therefore,  that  the  course  pursued  in 
the  United  States  is  the  one  to  pursue 
here,  on  account  of  the  similarity  of  the 
Constitution  we  are  endeavouring  to  frame, 
and  the  difference  between  our  position 
and  that  of  Canada. 

Question — That  the  words  "and  shall 
be  within  federal  territory  "  proposed  to 
be  added  be  so  added — put. 

The  committee  divided — 

Ayes       ...  ...  ...     32 

Noes       ...  ...  ...     12 


Majority  for  the  amendment 


20 
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Abbott,  Sir  J.  P. 
Barton,  E. 
Berry,  Sir  G. 
Briggs,  H. 
Brown,  N.  J. 
Cockburn,  Dr.  J. 
Crowder,  F.  T. 
Deakin,  A. 
Douglas,  A. 
Forrest,  Sir  J. 
Fraser,  S. 
Fysh,  Sir  P.  O. 
Gordon,  J.  H. 
Hackett,  J.  W 
Hassell,  A.  Y. 
Henning,  A.  H. 
Holder,  F.  W. 


Brunker,  J.  N. 
Dobson,  H. 
Downer,  Sir  J.  W 
Glynn,  P.  M. 
Grant,  C.  H. 
Henry,  J. 
Biggins,  H.  B. 


Ayes. 

Howe,  J.  H. 
Kingston,  C.  C. 
Lee  Steere,  Sir  J.  G. 
Lewis,  N.  E. 
Moore,  W. 
A.       O'Connor,  R.  E. 
Peacock,  A.  J. 
Quick,  Dr.  J. 
Solomon,  V.  L. 
Trenwith,  W.  A. 
Turner,  Sir  G. 
Walker,  J.  T. 
Wise,  B.  R. 
Zeal,  Sir  W.  A. 

Teller. 
Isaacs,  I.  A. 

Noes. 

Lyne,  W.  J. 
McMillan,  W. 
Symon,  J.  H. 
Venn,  H.  W. 


Teller. 
Carruthers,  J.  H. 

Question  so  resolved  in  the  affirma- 
tive. 

The  clause,  as  amended,  was  agreed  to. 

The  Bill  was  then  reported  with  amend- 
ments. 

Mr.  BARTON  (New  South  Wales).— 
Before  I  move  that  the  report  be  adopted 
I  had  better  ask  leave  for  the  standing 
orders  to  be  suspended,  with  a  particular 
purpose.  Under  Standing  Order  304  it 
is  provided  that — 

At  the  close  of  the  procedings  of  a  committee 
of  the  whole  House  on  a  Bill,  the  Chairman 
shall  report  the  Bill  forthwith  to  the  House, 
and  if  amendments  have  been  made  thereto,  a 
time  shall  be  appointed  for  taking  the  report 
into  consideration,  and  moving  its  adoption  ; 
and  the  Bill,  as  reported,  shall,  in  the  mean- 
time, be  printed. 

So  that,  amendments  having  been  made  in 
the  Bill,  it  would  be  necessary  under  the 
standing  order  I  have  read  to  appoint  a 
future  time  for  the  consideration  of  the 
report.  We  should  thus  lose  perhaps  a 
day;  so  that  I  beg  to  move — 

That  the  standing  orders  be  suspended  to 
enable  the  report  of  the  committee  to  be  taken 
into  consideration  forthwith. 


Sir  JOSEPH  ABBOTT  (New  South 
Wales). — Before  that  motion  is  put  I 
should  like  to  know  what  opportunity  is  to 
be  afforded  to  those  who  wish  various 
clauses  to  be  recommitted  1  If  the  report 
be  adopted  now  there  should  be  at  the 
same  time  a  motion  to  recommit. 

Mr.  BARTON  (New  South  Wales).— 
There  will  be.  If  we  consider  the  report 
now  an  amendment  can  be  moved  for  the 
recommittal  of  certain  clauses.  I  have  a 
number  of  amendments  ready  and  printed, 
and  I  intend  to  move  that  the  Bill  be  re- 
committed for  the  purpose  of  reconsider- 
ing the  clauses  in  which  I  wish  to  move 
amendments.  I  suppose  it  will  be  com- 
petent for  any  honorable  member  to  move 
to  amend  my  motion  by  adding  other 
clauses. 

The  motion  was  agreed  to. 

The  PRESIDENT.— I  shall  now  put 
the  question — 

That  the  report  be  adopted  ; 

and  upon  that  motion  it  will  be  competent 
for  the  leader  of  the  Convention  to  move 
an  amendment  for  the  recommittal  of  cer- 
tain clauses. 

Mr.  BARTON  (New  South  Wales).— 
I  beg  to  move — 

That  all  the  words  after  "  That"  be  omitted, 
with  a  view  of  inserting  the  following  words  : — 
the  Bill  be  recommitted  in  order  to  insert 
a  new  clause  after  clause  6  of  the  covering 
clauses  ;  to  amend  clauses  10,  12,  and  24  ;  to 
omit  clause  25,  and  insert  a  new  clause  24a  ;  to 
omit  clause  26  ;  to  amend  clause  27  ;  to  omit 
clause  28  ;  to  amend  clause  29  ;  to  omit  clause 
42  ;  to  amend  clause  44a,  and  insert  new  clause 
44aa  ;  to  amend  clause  52  by  amending  sub- 
section (12),  and  inserting  new  sub-section  (31a)  ; 
to  amend  clause  53  ;  to  omit  the  first  paragraph 
of  clause  56b  ;  to  insert  in  clause  73  new  sub- 
section (7),  and  amend  sub-section  (8) ;  to  amend 
clauses  74,  77,  79,  80,  and  83  ;  to  omit  clause 
86  ;  to  insert  new  clause  85a  ;  to  amend  clauses 
90  and  93  ;  to  amend  clauses  95  B,  c,  and  d,  clause 
99,  and  clause  101. 

Mr.  REID  (New  South  Wales).— I  beg 
to  move — 

That  the  motion  be  amended  by  adding  the 
following  words: — "Also  for  the  purpose  of 
adding  words  to   clause  3,  to  insert  words   in 
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clause  46,  to  add  a  paragraph  at  the  end  of 
clause  52,  to  omit  sub-section  (4)  of  clause  54, 
to  insert  a  sub-section  in  clauses  73  and  74,  and 
to  add  words  to  clause  101." 

Mr.  ISAACS  (Victoria).  — I  beg  to 
move — 

That  the  motion  be  further  amended  by  the 
addition  to  the  amendment  of  the  following 
words  "  to  amend  clause  9,"  clause  24 

Mr.  Barton. — I  have  moved  the  recom- 
mittal of  clause  24. 

Mr.  ISAACS.— But  I  understand  that 
that  is  only  for  a  particular  purpose.  Will 
the  clause  be  open  to  amendment  by  any 
honorable  member? 

Mr.  Barton. — I  take  it  that  it  will.  By 
the  recommittal  of  the  clause  I  shall  ac- 
quire the  right  to  propose  an  amendment 
in  it,  and  I  take  it  that  every  other  honor- 
able member  will  acquire  the  right  to  pro- 
pose an  amendment  of  my  amendment, 
or  to  propose  a  different  amendment. 

Mr.  ISAACS. — I  would  ask  whether, 
when  a  clause  is  recommitted  at  the  in- 
stance of  an  honorable  member,  for  a  par- 
ticular purpose,  it  will  be  open  to  any 
honorable  member  to  move  any  amend- 
ment upon  that  clause  % 

The  PRESIDENT.— I  take  it  that  it 
will  be  better,  unless  the  Convention  is 
afraid  of  opening  up  too  much  ground  for 
argument,  to  simply  recommit  the  Bill 
for  the  purpose  of  reconsidering  certain 
clauses  and  certain  new  clauses,  making 
no  limitation  in  regard  to  the  amend- 
ments it  is  intended  to  propose. 

Mr.  Symon. — I  would  point  out  that 
the  Premier  of  New  South  Wales  moved 
as  an  amendment  the  recommittal  of  cer- 
tain clauses  with  a  view  to  the  addition  of 
certain  words.  I  presume  that  this  limi- 
tation will  be  disregarded. 

The  PRESIDENT.— That  would  depend 
upon  the  way  in  which  the  Convention 
asked  me  to  put  the  amendment  from  the 
Chair.     I  shall  put  it  in  the  largest  form. 

Mr.  ISAACS.— Then  I  need  not  ask 
specifically  for  the  recommittal  of  clauses 
which  have  been  mentioned  by  other 
honorable  members  % 


The  PRESIDENT.— I  propose  to  put  it 

to  the  Convention  that  the  clauses  men- 
tioned be  recommitted,  but  where  honor- 
able members  simply  desire  to  reconsider 
a  paragraph  of  a  clause,  I  think  it  will 
suit  the  convenience  of  the  Convention, 
as  some  of  the  clauses  are  very  lengthy, 
if  I  simply  put  it  that  the  clause  be  re- 
committed for  the  consideration  of  the 
paragraph. 

Mr.  Barton. — I  take  it  that  you  will, 
sir,  state  the  purpose  for  which  it  is  pro- 
posed to  recommit  the  clause,  and  that  an 
honorable  member  will  be  able  to  move 
that  the  whole  clause  be  thrown  open  to 
discussion. 

The  PRESIDENT.— Where  it  is  pro- 
posed to  amend  a  clause  by  the  insertion 
or  the  addition  of  certain  words,  I  will  put 
it  that  the  clause  be  reconsidered,  but 
where  the  suggestion  is  that  a  certain 
paragraph  only  shall  be  dealt  with,  I  will 
put  it  that  paragraph  so-and-so  of  clause 
so-and-so  be  reconsidered. 

Sir  JOSEPH  ABBOTT  (New  South 
Wales). — I  should  like  to  point  out  that 
if  a  clause  is  recommitted  simply  to  in- 
sert certain  words,  it  does  not  matter 
what  your  opinion  maybe,  sir;  the  Chair- 
man of  Committees  must  be  guided  by 
the  terms  of  the  motion  to  recommit.  If 
the  recommittal  of  a  clause  is  moved  for 
the  purpose  of  inserting  certain  words, 
when  we  get  into  committee  we  shall  find 
ourselves  in  this  position,  that  the 
Chairman,  under  the  parliamentary 
rules,  will  feel  that  he  is  restrained 
from  allowing  any  amendment  except 
the  specific  amendment  for  which  the 
clause  was  recommitted.  I  want  it  to  be 
clearly  understood  that  where  clauses  are 
recommitted  they  will  be  open  to  full  dis- 
cussion. I  will  take,  for  instance,  clauses 
74  and  75,  in  which  I  am  interested.  It 
is  proposed  to  recommit  clause  74,  for  the 
elimination  of  certain  words  and  the  in- 
sertion of  other  words.  Under  the  terms 
of  that  recommittal,  the  Chairman  of  Com- 
mittees would  not  have  the  power  to  allow 
other  amendments  to  be  moved.      That 
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is  not  what,  I  think,  the  Convention 
desires. 

ThePRESIDENT.— Itwill  dependupon 
the  mode  in  which  the  motion  is  carried 
by.  the  Convention  as  to  how  the  clauses 
can  be  dealt  with  in  committee.  I  propose 
to  put  the  question — where  tlie  recom- 
mittal is  not  limited  to  a  certain  paragraph 
— in  a  general  form,  so  that  the  whole 
clause  may  be  open  for  reconsideration. 
The  Chairman  of  Committees  will  not  then 
be  hampered  as  the  honorable  member 
suggests. 

Mr.  TRENWITH  (Victoria).— It  would 
be  extremely  inconvenient  if  a  clause  were 
recommitted  for  the  purpose  of  dealing 
with  a  certain  part  of  it,  and,  when  we  had 
made  an  amendment  in  that  part,  we  found 
that  that  necessitated  a  consequential 
amendment  in  some  other  part  which  we 
were  unable  to  make.  For  this  reason,  it 
seems  to  me  advisable,  where  a  clause  is 
recommitted,  to  throwT  the  whole  of  it 
open  for  discussion. 

The  PRESIDENT.— There  can  be  no 
doubt  of  the  force  of  the  honorable  mem- 
ber's suggestion.  At  the  same  time,  where 
it  is  merely  proposed  to  recommit  a  para- 
graph of  a  clause,  I  think  only 'that  para- 
graph should  be  open  for  discussion, 
seeing  that  the  various  paragraphs  deal 
with  separate  subjects.  Where  the  motion 
is  for  the  recommittal  of  a  paragraph  I 
do  not  propose  to  put  the  question  that 
the  clause  be  reconsidered,  because  that 
would  be  giving  an  opportunity  for  un- 
necessary discussion. 

Mr.  ISAACS  (Victoria).— I  think  that, 
under  the  circumstances,  I  had  better 
name  the  clauses  which  I  desire  to  see 
recommitted.  They  are  clauses  9,  24, 
26 

Mr.  Barton. — I  have  mentioned  clause 
24  generally. 

Mr.  ISAACS. — Yes,  but  I  want  to  men- 
tion it  again,  because  I  am  not  quite  clear 
how  this  will  be  dealt  with  in  committee. 
The  clauses  which  I  wish  to  have  recon- 
sidered are  clauses  9,  24,  26,  27  ;  clause 
52,  sub-sections  (2),  (3),  (8),  (22),  (24). 
[Sir  Joseph  Abbott. 


Then  I  want  clause  52  to  be  recommitted 
for  the  purpose  of  reconsidering  bounties, 
in  case  it  should  not  come  in  under  any 
of  these  particular  sub-sections,  with  the 
power  to  put  in  a  sub-section.  It  may, 
perhaps,  be  better  to  deal  with  it  in  clause 
86b,  but  before  I  get  to  86b  there  is  clause 
55.  I  only  want  to  have  that  reconsidered 
with  a  view  to  the  question  of  whether 
it  shall  be  laws  or  proposed  laws,  which 
seems  to  be  a  very  important  matter. 
Then  there  is  clause  56b. 

Mr.  Barton. — I  have  given  notice  to 
reconsider  that. 

Mr.  ISAACS. — But  only  for  a  certain 
purpose.  Then  there  is  clause  86b,  to 
which  I  have  already  referred,  also  clauses 
89,  92,  95a,  98,  121.  Then  there  is 
clause  52,  which  we  desire  to  have  re- 
committed, with  the  view  of  dealing  with 
the  same  subject  as  is  raised  by  clause 
95a,  so  that,  if  the  committee  thinks  fit, 
we  can  give  the  Parliament  power  to  make 
laws  without  reference  to  the  railways.  It 
is  only  the  complement  to  recommitting 
95a. 

Mr.  HIGGINS  (Victoria).— I  want  to 
amend  the  motion  by  inserting  clauses 
80  and  95b. 

Mr.  Barton. — I  have  given  notice  of 
those  clauses. 

Mr.  DEAKIN  (Victoria).— I  wish  to 
move  that  clauses  13  anjl  68  be  recom- 
mitted. 

Sir  PHILIP  FYSH  (Tasmania).— I 
wish  to  recommit  clause  90,  for  the  pur- 
pose of  moving  a  new  sub-section. 

Mr.  HOWE  (South  Australia).— I  wish 
to  propose  a  newr  sub-section  in  clause  52 
to  stand  as  23a — invalid  and  old-age 
pensions. 

Mr.  WALKER  (New  South  Wales).— I 
wish  to  re-propose  clause  1.17a. 

Sir  JOSEPH  ABBOTT  (New  South 
Wales). — I  think  we  had  better  move  that 
the  whole  Bill  be  recommitted. 

Sir  JOHN  FORREST  (Western  Aus- 
tralia).— I  have  one  or  two  clauses  which 
I  wish  to  amend,  but,  it  seems  to  me,  it 
will  take  a  long  time  to  get   rid  of  those 
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already  proposed.  May  I  suggest  to  hon- 
orable members  who  propose  amendments, 
and  I  shall  be  glad  to  follow  the  same 
course  myself,  that  they  should  put  their 
amendments  in  print  1  They  should  place 
the  amendments  on  the  notice-paper  to- 
morrow. It  is  very  easy  for  honorable 
members  to  get  up  and  say  I  propose 
to  amend  a  clause,  but  we  may  not  know 
that  he  intends  to  amend  it  at  all.  I  in- 
tend to  ask  leave  to  amend  clause  45. 
My  object  is  to  allow  Ministers  of  the 
Crown  in  the  various  states  to  be  mem- 
bers of  the  Federal  Parliament. 

Sir  George  Turner. — Will  you  put 
that  in  print  ? 

Sir  JOHN  FORREST.— It  has  been  in 
print  for  several  days.  I  also  propose  to 
strike  out  clause  56b,  with  a  view  to  in- 
sert a  new  clause  which  has  been  on  the 
paper  for  two  or  three  weeks. 

Mr.  DOUGLAS  (Tasmania).— Is  it  not 
desirable  that  all  these  proposed  amend- 
ments should  be  in  print  before  we  take 
them  into  consideration  ?  It  would 
be  absurd  for  us  to  consider  all  these 
various  clauses  without  any  previous  know- 
ledge of  what  is  proposed.  We  do  not 
know  in  which  direction  the  amendments 
will  go,  and  we  shall  come  here  quite  un- 
prepared unless  we  have  these  documents 
before  us  so  as  to  compare  one  alteration 
with  another. 

The  PRESIDENT.— That  might  be  de- 
sirable and  convenient ;  at  the  same  time, 
the  motions  now  being  submitted  are 
perfectly  in  order. 

Mr.  HOLDER  (South  Australia).— I 
desire  to  have  leave  to  propose  a  new 
clause,  to  follow  clause  93. 

Sir  RICHARD  BAKER  (South  Aus- 
tralia).— I  would  point  out  that  this  prac- 
tically amounts  to  a  reconsideration  of 
the  whole  Bill.  We  have  already  been 
here  for  seven  weeks  ;  are  we  to  be  here 
for  another  seven  weeks  in  order  to  enable 
honorable  members  to  re-open  questions 
that  have  been  already  decided  1 

Mr.  REID  (New  South  Wales).— I  rise 
to  a  point  of  order. 


Sir  RICHARD  BAKER.— I  am  per- 
fectly in  order. 

Mr.  REID.— That  is  for  the  President 
to  decide.  What  I  desire  to  ask  is, 
whether  it  is  in  order  to  interrupt  honor- 
able members  in  giving  these  notices? 
They  are  entitled  to  give  them,  and  if 
they  assume  any  alarming  proportions,  it 
will  be  within  the  power  of  the  Conven- 
tion to  strike  out  all  those  that  they  do 
not  care  to  take. 

Mr.  Barton. — There  are  31  already,  in 
addition  to  the  Drafting  Committee's 
amendments. 

The^  PRESIDENT.— I  think  that  Sir 
Richard  Baker  was  perfectly  in  order  in 
rising  to  speak  to  the  question.  Any  hon- 
orable member  may  suggest  the  recom- 
mittal of  any  clause,  and  it  is  competent 
for  any  other  honorable  member  to  speak 
on  the  subject. 

Sir  RICHARD  BAKER.— I  do  not 
desire  to  say  anything  more. 

Sir  JOSEPH  ABBOTT  (New  South 
Wales). — I  would  ask  the  leader  of  the 
Convention  if  he  is  prepared  to  recommit 
the  whole  Bill?  There  are  two  clauses 
that  I  desire  to  have  reconsidered — clauses 
74  and  75. 

Mr.  Barton. — I  propose  a  general  re- 
committal of  clause  74. 

Sir  JOSEPH  ABBOTT.— Consent  to 
the  recommittal  of  clause  75  also,  and  I 
will  say  no  more. 

Mr.  Barton. — I  cannot  say  what  I  will 
consent  to  yet.  We  are  only  now  taking 
the  course  of  indicating  what  the  clauses 
are  that  we  desire  to  have  recommitted. 

Sir  JOSEPH  ABBOTT.— If  an  honor- 
able member  moves  a  motion  now  he  may 
be  held  to  have  spoken  on  it. 

Mr.  Barton. — No ;  honorable  members 
are  simply  intimating  what  clauses  they 
desire  to  have  recommitted.  They  are 
not  proposing  their  amendments. 

Mr.  Isaacs. — No. 

Sir  JOSEPH  ABBOTT.— Apparently 
we  are  not  bound  by  the  rules  of  Par- 
liament. There  have  been  irregularities 
already. 
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The  PRESIDENT.— If  there  are  any 
irregularities  it  is  the  duty  of  honorable 
members  to  call  attention  to  them. 

Sir  JOSEPH  ABBOTT.— It  is  unjust 
to  make  a  statement  of  that  kind.  The 
Hon.  Mr.  Isaacs  made  an  assertion,  and  I 
answered  it. 

The  PRESIDENT.— I  will  ask  the 
honorable  member  to  kindly  take  his  seat. 
I  do  not  think  the  honorable  member  will 
desire  to  persist  in  a  remark  of  that  sort, 
and  I  will  ask  him  again  to  withdraw  it. 

Sir  JOSEPH  ABBOTT. —Then  I  won't. 
I  do  not  think  you  could  have  heard  what 
Mr.  Isaacs  said. 

The  PRESIDENT.— I  would  ask  the 
honorable  member  to  exhibit  that  respect 
to  the  Chair  which  generally  characterizes 
him,  and  to  withdraw  the  observation. 

Sir  JOSEPH  ABBOTT.— I  am  sure  you 
are  under  a  misapprehension.  I  attribute 
nothing  whatever  to  you,  or  to  the  Chair. 
What  I  said  was  that,  apparently,  we  were 
not  bound  by  the  rules  of  Parliament, 
although  we  agreed  to  follow  the  rules  of 
Parliament  at  our  first  sitting.  I  am  not 
one  who  would  reflect  on  the  Chair  for  a 
moment,  and  I  at  once  withdraw  any 
words  I  used  that  you  rule  to  be  out  of 
order.  I  should  be  exceedingly  sorry  to 
have  any  disagreement  with  the  Chair. 

The  PRESIDENT.— It  is  absolutely 
unnecessary  for  the  honorable  member  to 
say  anything  more. 

Sir  JOSEPH  ABBOTT.— I  was  asking 
whether  honorable  members,  being  bound 
by  the  rules  of  Parliament,  would,  if  they 
gave  notice  of  motion  for  the  recommittal 
of  a  particular  clause,  be  taken  to  have 
spoken,  and  whether  they  would  have  a 
right  to  speak  again.  I  want  to  have 
clause  75  recommitted. 

The  PRESIDENT.— I  think  I  shall  be 
studying  the  convenience  of  the  Conven- 
tion in  allowing  every  latitude  consistent 
with  the  discharge  of  business.  That  is 
the  rule  I  have  endeavoured  to  adhere  to, 
as  I  recognise  that  our  proceedings  are 
governed  by  certain  standing  orders,  with 
which  four-fifths  of  the  members  of  the 
[Sir  Joseph  Abbott. 


Convention  cannot  be  expected  to  be 
familiar. 

Sir  GEORGE  TURNER  (Victoria).— I 
desire  to  move  that  clause  93  be  recom- 
mitted. 

Mr.  BARTON  (New  South  Wales).— I 
might  intimate  to  honorable  members  wTho 
have  not  read  the  long  notice  I  have 
caused  to  be  distributed  that  the  amend- 
ments it  contains,  with  a  very  few  excep- 
tions, are  little  more  than  mere  drafting 
amendments.  They  have  been  placed  in 
the  notice  for  recommittal  because  they 
may  possibly  be  considered  by  some  hon- 
orable members  to  have  overstepped  the 
bounds  of  mere  drafting  amendments,  and 
to  call  for  reconsideration  at  the  recom- 
mittal stage.  I  wish  now  to  add  to  the 
list  of  clauses  to  be  recommitted — and  this 
is  a  matter  of  substance — clause  106a. 

The  motion  was  amended  accordingly. 

Mr.  McMILLAN  (New  South  Wales).— 
Are  we  to  understand  that  the  motions  we 
are  considering  will  commit  us  to  a  recon- 
sideration of  all  the  clauses  that  have 
been  mentioned,  or  is  the  question  of  what 
clauses  shall  be  recommitted  to  be  debated  % 

The  PRESIDENT.— The  matter  is  in 
the  hands  of  the  Convention.  If  they 
choose  to  sanction  the  recommittal  of  cer- 
tain clauses  they  may  do  so.  The  motions 
may  be  put  together  or  separately. 

Sir  GEORGE  TURNER  (Victoria).— 
If  we  take  each  motion  separately,  and 
have  to  give  our  reasons  for  asking  for 
the  recommittal  of  each  clause,  we  shall 
be  kept  here  for  a  great  length  of  time, 
because  we  should  have  to  enter  into  the 
merits  of  the  amendments  we  desire  to 
submit.  The  better  course  would  be  to 
allow  the  clauses  to  be  recommitted  with- 
out debate. 

Mr.  SYMON  (South  Australia).  —  I 
would  point  out  that  if  these  clauses  are 
recommitted  the  committee  will  have  the 
power  of  calling  into  force  the  standing 
order  which  enables  any  honorable  mem- 
ber to  move  that  the  committee  do  now 
divide,  when  the  discussion  would  be 
brought  to  a  close.     That  would  not,  of 
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course,  be  done  under  ordinary  circum- 
stances. 

Mr.  Barton. — It  is  a  distasteful  thing 
to  do. 

Mr.  SYMON. — Yes,  and  none  of  us 
would  be  likely  to  do  it.  I  simply  desire 
to  point  out  that  we  will  have  the  power 
in  our  own  hands  to  stop  the  discussion. 

Sir  JOHN  FORREST  (Western  Aus- 
tralia).— What  I  fear  is  that  we  will  not 
know  what  we  are  voting  upon.  A  number 
of  honorable  members  have  intimated  that 
they  desire  to  amend  certain  clauses.  If 
we  knew  what  the  nature  of  the  amend- 
ments were  we  might  reject  the  proposal 
for  recommittal.  I  think  it  is  too  much 
to  ask  us  to  agree  to  the  recommittal  of  a 
clause  before  we  know  what  is  the  nature 
of  the  amendment  to  be  proposed.  That 
surely  is  not  the  procedure  that  is  gene- 
rally followed.  If  we  saw  the  amendments 
we  would  know  what  to  do. 

Mr.  Higgins. — We  ought  to  have  them 
in  print  by  to-morrow  morning. 

Sir  JOHN  FORREST.— Yes,  but  if  we 
give  leave  to  recommit  now  we  may  have 
to  again  discuss  such  questions  as  the 
control  of  the  rivers.  That  alone  might 
occupy  a  week. 

Sir  George  Turner. — Surely  you  could 
not  refuse  to  rediscuss  that  very  impor- 
tant question. 

Sir  JOHN  FORREST.— I  think,  at 
any  rate,  honorable  members  ought  to 
have  an  opportunity  of  saying  whether 
they  will  allow  the  question  to  be  re-opened 
or  not,  and  they  certainly  will  not  have 
that  opportunity  if  they  vote  on  the  motion 
for  recommittal  of  a  clause  without  any 
indication  as  to  the  nature  of  what  is 
proposed. 

Mr.  BROWN  (Tasmania).— I  am  not 
quite  sure  if  it  be  competent  to  include  in 
the  instructions  to  the  committee  on  this 
recommittal  that  they  should  consider 
first  those  amendments  of  which  notice 
lias  already  been  given. 

Mr.  Howe. — They  are  nearly  all  in 
print. 


Mr.  BROWN.— If  that  course  were 
adopted  the  objections  of  Sir  John  Foi 
would  be  met,  and  we  could  proceed  with 
the  business  without  any  interruption.  I 
hope  there  will  be  no  suggestion  of  ad- 
journing the  business  in  order  to  have 
proposed  amendments  put  in  print,  be- 
cause we  already  have  a  certain  amount  of 
work  with  which  we  can  proceed.  If  it 
is  competent  to  instruct  the  committee 
in  the  way  I  have  indicated  so  that  the 
business  may  be  carried  on,  I  hope  that 
that  course  will  be  adopted. 

Mr.  BARTON  (New  South  Wales).— 
The  standing  orders  have  been  suspended 
for  the  consideration  of  the  report,  or, 
rather,  for  the  consideration  of  any 
amendment  on  the  motion  for  report; 
but  the  instruction  will  have  to  be  the 
subject  of  a  separate  suspension  of  the 
standing  orders,  or,  at  any  rate,  a  separate 
motion. 

Sir  JOHN  DOWNER  (South  Australia). 
—  As  far  as  the  Drafting  Committee's 
amendments  are  concerned,  they  are, 
as  the  leader  of  the  Convention  has 
said,  substantially,  endeavours  to  carry 
out  the  known  wishes  of  the  Conven- 
tion in  a  better  way  than  they  were 
previously  expressed.  There  are  two  or 
three  matters  of  substance,  however,  to 
which  the  attention  of  the  Convention  will 
be  called.  We  suggest  that  the  whole  of 
the  Drafting  Committee's  amendments 
should  be  taken  together.  As  to  whether 
that  course  is  adopted,  however,  the  Con- 
vention will  please  itself.  But  to  say 
that  an  honorable  member  has  only  to 
state  that  he  wants  a  clause  to  be  recom- 
mitted, in  order  to  get  it  recommitted, 
would  be  a  very  inexpedient  course  to 
take.  Are  we  to  go  back  into  committee 
for  the  purpose  of  reconsidering  a  question 
over  which  we  may  spend  days  ? 

Sir  George  Turner. — Not  days. 

Sir  JOHN  DOWNER.— Who  can  fix 
the  limits  of  discussion  when  once  we  are 
started  1  Certainly  not  my  right  honor- 
able friend. 
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Sir  George  Turner.— The  Convention 
can  do  so  by  moving  that  a  division  be 
taken. 

Sir  JOHN  DOWNER.— Exactly  ;  but 
that  would  be  a  most  ungracious  course — 
a  course  which  it  would  be  peculiarly 
inadvisable  to  adopt. 

Mr.  Isaacs. — Is  it  not  as  bad  to  refuse 
to  reconsider  a  clause  which  an  honorable 
member  desires  to  have  reconsidered  1 

Sir  JOHN  DOWNER.— Any  question' 
of  that  kind  can  be  just  as  well  settled  in 
the  Convention  as  in  committee,  and  in 
less  time.  If  my  honorable  friends  have 
fresh  clauses  to  propose,  or  want  certain 
clauses  to  be  reconsidered,  they  can  move 
accordingly  in  the  Convention.  There  are 
substantially  no  new  matters  to  be  con- 
sidered. It  is  only  going  over  old  ground 
again,  and  surely  we  have  reached  that 
stage  when  honorable  members  may  fairly 
and  justly  be  prevented  from  speaking 
more  than  once  on  the  same  subject, 
which  is  substantially  all  that  is  involved 
between  taking  matters  in  the  Conven- 
tion or  going  into  committee.  At  this 
stage  of  the  Convention,  I  think,  we 
are  justified  in  adopting  the  course  I 
suggest  in  order  to  shorten  the  proceed- 
ings. 

Mr.  Howe. — It  is  all  in  the  hands  of 
the  lawyers. 

Sir  JOHN  DOWNER.— If  honorable 
members  have  fresh  proposals  to  submit, 
they  can  tell  the  Convention  so,  and  if  the 
Convention  thinks  they  are  proper  matters 
to  be  reconsidered  they  will  be  recon- 
sidered ;  but  if  it  is  the  old  ground 
that  we  are  asked  to  go  over  again, 
the  Convention  can  reconsider  that,  too. 
At  all  events,  we  can  express  an  opinion 
about  such  matters.  Now,  if  all  the 
motions  for  reconsideration  have  to  be 
dealt  with  separately  a  great  deal  of  time 
will  be  wasted,  and,  in  my  judgment,  we 
shall  save  a  considerable  amount  of  time 
and  dispose  of  them  finally  if  we  deal  with 
them  in  the  Convention  instead  of  in 
committee. 

[Sir  John  Downer. 


Mr.  ERASER  (Victoria).— I  think  it 
would  be  advisable  that  all  the  members 
who  wish  to  have  clauses  recommitted 
should  give  notice  of  their  proposals  now 
and  have  them  printed  at  once,  and  then 
we  could  deal  with  those  proposals  the 
first  thing  tomorrow  morning.  If  that 
course  is  not  adopted,  and  we  are  to  recom- 
mit clauses  generally,  the  whole  of  our  de- 
bates will  be  repeated  over  again,  and  we 
may  take  many  weeks  to  finish  our  business. 
Now,  some  of  us,  even  among  those  who 
are  living  in  Victoria,  cannot  afford  to 
give  very  much  more  time  to  this  business; 
therefore  the  best  way  would  be  to  com- 
pel honorable  members  to  give  notice  in 
the  way  I  have  suggested,  so  that  we  can 
deal  with  those  amendments  to-morrow, 
and  not  be  called  upon  to  discuss  matters 
outside  them. 

Mr.  TRENWITH  (Victoria).— I  would 
point  out  to  my  honorable  friend  and 
others  who  have  urged  that  we  should 
not  give  permission  in  this  general  way 
for  the  recommittal  of  clauses  that  if  we 
do  not  adopt  that  course  it  is  highly  pro- 
bable the  proceedings  will  be  very  much 
more  protracted  than  if  we  do  adopt  it, 
because  any  honorable  member  has  the 
right  to  move  the  recommittal  of  any 
clause,  and  he  can  move  the  recommittal 
of  each  clause  in  a  separate  speech. 

Mr.  Fraser. — Let  honorable  members 
give  notice  of  their  amendments  now. 

Mr.  TRENWITH.— The  honorable 
member  must  see  that  we  are  in  a  novel 
position.  The  standing  '  orders  which  we 
are  working  under  provide  there  shall  be 
an  adjournment  to  give  us  time  to  do  this 
thing,  but  at  the  request  of  the  leader  of 
the  Convention,  in  the  interests  of  expedi- 
tion, we  have  suspended  the  standing  orders, 
and  honorable  members  are  therefore  not 
in  a  position  to  prepare  and  give  notice 
and  print  their  amendments,  and  we  are 
consequently  adopting  this  course.  But 
surely  we  can  trust  the  good  sense  of 
the  representatives  to  see  that  it  is  neces- 
sary we  should  come  to  a  conclusion  of  our 
labours  very  soon.  It  is  utterly  impossible 
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to  keep  this  Convention  together  much 
Longer,  and,  therefore,  if  we  give  this  per- 
mission, as  a  matter  of  courtesy,  very  much 
as  we  give  have  to  introduce  a  Bill  with- 
out notice,  we  shall  get  along  much  more 
quickly  than  by  insisting  that  honorable 
members  »hall  move  for  leave  in  the 
Convention  as  a  whole,  where  we  may  be 
longer  in  discussing  the  various  subjects 
than  if  we  discussed  them  in  committee. 
Because  honorable  members  know  that  in 
the  Convention  they  will  only  have  the 
opportunity  of  speaking  once,  and  an 
honorable  member  moving  for  the  re- 
committal of  a  clause  would,  under 
those  circumstances,  feel  it  to  be  his 
duty  to  support  his  proposal  by  argu- 
ments on  every  side,  whereas,  if  they  can 
submit  their  proposals  in  committee,  they 
will  appeal  in  a  few  words  to  the  good 
sense  of  honorable  members  to  carry  their 
views.  In  some  instances  the  reasons  for 
doing  that  will  be  so  obvious  that  it  will 
be  done  at  once,  and  in  other  cases  the 
reasons  against  doing  it  will  be  so  equally 
obvious  that  honorable  members  will  re- 
frain from  speaking,  and  give  a  silent 
vote.  Now,  in  view  of  the  immense  num- 
ber of  recommittals  sought,  it  seems  to  me 
that  there  is  no  other  course  than  to  grant 
them,  as  a  matter  of  courtesy,  and  trust  to 
the  good  sense  of  honorable  members  not 
to  occupy  more  time  in  proposing  and  dis- 
cussing them  than  is  absolutely  necessary. 
Mr.  BARTON  (New  South  Wales).— I 
do  not  know  whether  it  would  suit  the 
convenience  of  members  of  the  Conven- 
tion, but  there  is  a  course  which  it  seems 
to  me  might  very  well  be  adopted.  It  is 
a  view  that  has  been  frequently  expressed. 
The  Bill  can  be,  if  necessary,  twice  re- 
committed. By  doing  that  time  may  be 
saved.  If  the  Bill  is  recommitted  merely 
for  the  purpose  of  the  Drafting  Com- 
mittee's amendments  that  I  have  proposed 
(which  are  mainly  drafting  amendments, 
with  one  or  two  exceptions)  and  honorable 
members  in  the  meantime  write  out 
their  notices  of  amendments  and  have 
them  printed,  then  the  Bill  can  be  again 


recommitted  for  the  reconsideration  of 
such  provisions  as  are  embraced  there. 
And  when  honorable  members  see  the 
nature  of  the  amendments  which  we  pro- 
it  will  take  very  little  time  to  decide 
whether  they  are  amendments  of  sub- 
stance, and  whether  there  is  the  slightest 
reasonable  prospect  of  a  decision  which 
has  been  come  to  being  reversed.  There 
are  many  cases,  no  doubt,  in  which  there 
is  such  a  prospect.  There  are  other  cases 
in  wdiich  I  suppose  honorable  members 
who  are  making  the  proposals  may  have 
no  very  definite  expectation  of  succeeding 
in  reversing  a  decision. 

Mr.  Solomon.  — Are  all  the  amend- 
ments to  be  proposed  by  you  merely 
drafting  alterations  1 

Mr.  BARTON.— Not  all.  They  cannot 
be  left  to  the  drafting  stage,  but  they  are 
endeavours  to  carry  out  what  has  been 
gathered  as  the  sense  of  the  Convention, 
except  in  two  or  three  cases  in  which  I 
have  endeavoured  independently  to  make 
proposals,  but  I  will  be  content  to  leave 
some  of  these  for  a  second  recommittal. 

Mr.  Solomon. — You  had  better  sepa- 
rate them. 

Mr.  BARTON.— I  would  suggest  that 
wTe  take  the  matters  which  are  in  print  at 
the  instance  of  the  Drafting  Committee, 
and  also  two  or  three  other  matters  which 
are  mentioned  in  their  notice,  but  which 
are  not  in  the  printed  list. 

Sir  Joseph  Abbott. — You  asked  us  to 
give  notice  of  these  proposals. 

Mr.  BARTON. — I  made  several  requests. 

Sir  Joseph  Abbott. — That  has  been 
done. 

Mr.  BARTON.— It  has  been  done  in 
some  cases,  but  I  can  assure  my  honorable 
friend  there  is  a  vast  number  of  cases  in 
which  I  have  seen  no  notice  of  them  at 
all.  What  I  wish  to  suggest,  in  order  to 
save  a  great  deal  of  discussion,*  is  that 
those  matters  which  have  been  in  print  at 
the  instance  of  the  Drafting  Committee 
or  of  myself  may  be  taken  now,  in  order  to 
give  time  for  other  members  who  have  not 
circulated  their  amendments  to  have  them 
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printed  and  circulated.  That  will  give 
the  Convention  an  opportunity  at  once  to 
decide  on  its  course,  and  will  leave  it 
perfectly  open  to  obtain  a  second  recom- 
mittal. The  obtaining  of  a  second  recom- 
mittal will,  under  the  circumstances,  take 
no  more  time,  but  much  less  time  than 
the  obtaining  of  it  now. 

Sir  Joseph  Abbott. — Why  not  take  all 
•the  amendments  that  have  been  printed  1 

Mr.  O'Connor. — We  will  have  quite 
'enough  to  go  on  with. 

Mr.  BARTON.— If  honorable  members 
will  withdraw  their  notices  for  recommittal 
in  cases  where  they  have  not  had  their 
proposals  printed,  and  let  us  go  on  with 
those  which  are  in  print,  they  can  move 
for  a  second  recommittal,  and  they  can 
trust  to  the  good  sense  of  the  Convention 
to  grant  it  where  there  is  any  substance 
in  the  matter. 

The  motion,  as  amended,  was  agreed  to. 

The  PRESIDENT.— I  will  put  the 
next  motion,  which  is  moved  by  Mr.  Reid. 

Mr.  REID  (New  South  Wales).— I  re- 
cognise the  force  of  what  has  been  said, 
and  I  think  it  would  be  greatly  to  the 
convenience  of  the  Convention  if  those  of 
us  who  have  not  given  in  print  notice  of 
the  character  of  our  proposed  amend- 
ments are  given  an  opportunity  to  do 
so.  If  we  now  carry  a  recommittal  of  the 
Bill  for  the  purposes  already  mentioned, 
ample  time  will  be  given  to  all  of  us  to 
put  on  the  table  in  print  the  nature  of 
our  objects  in  proposing  the  recommittals. 
It  will  be  understood,  of  course,  that  we 
will  not  be  prejudiced  by  deferring  our 
notices,  because  it  would  be  a  second  re- 
committal. 

Mr.  Barton. — Certainly  there  will  be 
no  attempt  on  my  part  to  refuse  a  second 
recommittal  all  round. 

Mr.  REID. — I  quite  agree  that  if,  in 
matters*  likely  to  provoke  a  long  debate, 
a  clear  majority  of  the  Convention  has 
made  up  its  mind,  it  would  save  time  if 
that  mind  were  expressed  on  the  proposal 
to  go  into  the  matter  again.  We  have 
reached  a  stage,  I  admit,  at  which  it  is  of 
{Mr.  Barton. 


great  importance  that  we  should  save 
time.  I  am  prepared  to  withdraw  my 
proposals  till  I  can  put  them  in  print 
on  the  paper.  I  will  engage  to  have  my 
proposals  in  print  for  to-morrow  morn- 
ing, and  I  suppose  every  other  member 
can  make  an  effort  to  do  the  same.  I 
may  say  that  the  proposals  for  recom- 
mittal which  we  have  agreed  to  will  take 
us  into  next  week.  For  instance,  the 
clause  about  the  dead-locks — clause  56b — 
will  lead  to  a  long  debate,  so  that  honor- 
able members  will  have  plenty  of  time  to 
put  their  proposals  in  print  for  the  in- 
formation of  the  Convention.  I  am  sure 
that  Mr.  Barton's  proposals  will  not  be 
dealt  with  in  two  days.  We  will  have 
plenty  of  time  to  put  our  proposals  in 
print,  without  prejudice,  I  hope,  to  their 
full  discussion  afterwards.  On  the  under- 
standing that  I  shall  have  an  opportunity 
after  I  have  put  my  proposals  in  print  to 
move  the  further  recommittal  of  the  Bill, 
I  ask  leave  to  withdraw  my  motion. 

Mr.  HOLDER  (South  Australia).  — 
Before  the  question  that  leave  be  granted 
is  put,  I  wish  to  suggest  to  the  leader  of 
the  Convention  something  which  I  think 
is  important.  Just  now  the  idea  was  that 
we  should  take  those  questions  which 
were  more  debatable  first,  and  leave  those 
which  were  less  debatable  until  after- 
wards. The  course  we  are  now  about  to 
pursue  I  am  afraid  will  lead  to  this  result: 
We  will  take  mere  drafting  amendments 
and  matters  which  are  not  specially  con- 
tentious during  the  next  two  or  three  days 
when  we  have  a  full  Convention,  and  then, 
next  week,  when  a  number  of  honorable 
members  will  have  left  us,  we  will  be  at 
the  points  where  we  ought  to  have  the 
fullest  attendance  of  honorable  members. 
I  ask  the  leader  of  the  Convention  to  con- 
sider that  point,  and  to  take  care  that 
that  does  not  happen. 

Mr.  BARTON  (New  South  Wales).— 
My  amendments,  with  one  or  two  excep- 
tions, will  not  take  any  time  to  discuss, 
but  where  it  is  considered  anything  will 
take  substantial  time  to  discuss  I  could 
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refrain  from  dealing  with  it  on  the  first 
recommittal,  so  long  as  I  have  my  right 
of  proceeding  with  it  on  the  second  re- 
committal. I  want  to  meet  the  convenience 
of  members  in  every  way.  The  reason  it 
is  wise  to  consider  this  schedule  first  is 
that  it  gives  honorable  members  an  oppor- 
tunity to  put  their  amendments  in  writing 
and  have  them  printed.  If  any  little 
farther  time  is  required  for  that  purpose, 
then  instead  of  adjourning  from  half-past 
five  until  half-past  seveu  I  would  ask  for 
an  adjournment  from  five  o'clock  to  eight 
o'clock.  By  doing  that  we  should  be 
enabled  to  proceed  with  business. 

The  PRESIDENT.— If  I  understand 
there  is  a  general  desire  that  all  these 
motions,  other  than  that  already  carried, 
should  be  withdrawn  for  the  present,  I 
will  put  it  in  a  general  way  that  honorable 
members  who  have  moved  the  recommittal 
of  clauses  have  leave  to  withdraw. 

>ir  JOSEPH  ABBOTT  (New  South 
Wales). — Some  days  ago  Mr.  Barton  in- 
vited honorable  members  to  submit  in 
writing  notices  of  motion  of  their  desire 
to  have  clauses  recommitted.  I  and  others 
have  done  so,  and  why  should  we  be  placed 
at  a  disadvantage  because  other  honorable 
members  have  not  taken  the  trouble  to 
give  notice?  It  would  only  be  fair  to 
submit  to  the  Convention  every  motion  of 
which  notice  has  been  given,  and  which 
appear  on  the  notice-paper.  There  are 
two  notices  of  motion  which  I  gave 
some  weeks  ago,  and  I  cannot  consent  to 
the  suggestion  of  the  President.  If  the 
Convention  chooses  to  reject  my  motion, 
well  and  good. 

The  PRESIDENT.— Under  the  circum- 
stances, I  shall  not  put  any  motion  for  leave 
to  withdraw  which  is  not  asked  for. 

Leave  being  given,  Mr.  Reid's  motion 
was  withdrawn. 

Mr.  ISAACS  (Victoria).  —  Mr.  Reid 
having  asked  for  leave  to  withdraw  his 
motion  for  the  present,  I  am  bound  to  fol- 
low his  example — on  this  occasion — the 
understanding  being  clear  that  I  shall  be 
at  liberty  to  propose  the  same  matter  again. 
[115] 


With  all  honorable  members  who  have 
spoken  on  the  subject,  I  do  hope  there  will 
be  an  effort  to  save  time,  but  also  an  effort 
to  save  the  Bill.  I  hope  there  will  be  n© 
difficulty  thrown  in  the  way  of  a  fair  re- 
consideration of  such  matters  as  honorable 
members  generally  think  important.  It 
is  really  important  that  there  should  be 
no  idea  outside  that  there  is  any  attempt 
to  avoid  the  fullest  discussion  consistently 
with  a  fair  and  reasonable  time  being 
afforded  for  that  purpose. 

Mr.  Solomon. — We  have  avoided  that 
by  reversing  our  decisions  every  second 
day. 

Sir  George  Turner. — We  are  now 
trying  to  arrive  at  the  original  decision. 

Sir  RICHARD  BAKER  (South  Aus- 
tralia.)— In  the  House  no  honorable  mem- 
ber can  address  the  Chair  more  than  once. 
I  raise  no  objection  when  an  honorable 
member  confines  himself  to  withdrawing 
his  motion,  but  when  a  member  proceeds 
to  make  a  speech  on  the  merits  or  demerits 
of  a  particular  question,  it  is  time  the 
standing  order  is  put  in  force. 

The  PRESIDENT.— As  that  point  is 
taken,  I  shall  have  to  say  it  is  well 
founded.  Do  I  understand  that  the 
honorable  member  (Mr.  Isaacs)  asks  leave 
to  withdraw  his  motion  ? 

Mr.  Isaacs. — I  ask  leave  to  withdraw 
my  motion. 

Mr.  SYMON  (South  Australia).— Mr. 
President,  I  have  not  spoken 

Honorable  Members. — Spoken,  spoken. 

Sir  George  Turner. — The  honorable 
member  has  spoken  three  or  four  times. 

Leave  being  given,  Mr.  Isaacs'  motion 
was  withdrawn. 

Leave  was  granted  to  Sir  George  Tur- 
ner (Victoria),  Mr.  Deakin  (Victoria),  and 
Mr.  Holder  (South  Australia),  to  with- 
draw their  motions  for  recommittals. 

Sir  PHILIP  EYSH  (Tasmania).— There 
are  notices  of  motion  which  have  been 
printed  for  several  days  past. 

The  PRESIDENT.— All  the  motions 
not  duly  withdrawn  will  be  put  to  the 
House. 
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Mr.  REID  (New  South  Wales).— We 
have  accepted  the  leader's  proposal 

The  PRESIDENT.— I  am  afraid  I  must 
rule  the  right  honorable  gentleman  out  of 
order.  Unless  there  is  any  further  request 
to  withdraw  I  will  put  the  remaining 
motions. 

Sir  JOHN  FORREST  (Western  Aus- 
tralia).—  I  ask  leave  to  withdraw  my 
motion. 

Leave  being  given,  the  motion  was 
withdrawn. 

Sir  PHILIP  FYSH.— Then  I  ask  leave 
to  withdraw  my  motion. 

Leave  being  given,  the  motion  was 
withdrawn. 

The  PRESIDENT.  —  If  there  is  no 
other  motion  for  withdrawal,  I  will  put 
the  motions  which  remain. 

Sir  JOSEPH  ABBOTT  (New  South 
Wales). — As  Sir  John  Forrest,  Sir  Philip 
Fysh,  and  Mr.  Holder  have  asked  leave  to 
withdraw,  I  also  ask  leave  to  withdraw  my 
notice  of  motion. 

Leave  being  given,  the  motion  was 
withdrawn. 

Mr.  HIGGINS  (Victoria).— I  happen 
to  have  been  out  of  the  chamber  for  a 
moment.  I  understand  that  if  the  honor- 
able leader's  motion  for  recommittal  in- 
volves a  clause  as  to  which  I  have  given 
notice,  the  whole  clause  is  open  to  me. 

Mr.  BARTON  (New  South  Wales).— I 
was  under  the  impression,  Mr.  President, 
that  the  intention  was  simply  to  discuss 
the  notice  I  have  given  in  the  first  in- 
stance. In  that  case  the  honorable  mem- 
ber's purpose  would  be  served  by  having 
his  notice  printed  for  the  second  re- 
committal. 

The  PRESIDENT.— I  think  the  motion 
of  Mr.  Higgins  had  reference  to  clauses  80 
and  93b,  both  of  which  are  in  the  motion 
carried  at  the  instance  of  the  leader. 

Mr.  HIGGINS  (Victoria).— I  have  al- 
ready handed  the  few  amendments- 1  had 
in  my  mind  to  the  Clerk,  and  these  amend- 
ments are  either  printed  or  in  the  Clerk's 
hands.  I  do  not  want  to  have  the  same 
clause  recommitted  twice. 


The  PRESIDENT.— The  clauses  men- 
tioned by  Mr.  Higgins  have  already  been 
recommitted  at  the  instance  of  the  leader 
of  the  Convention. 

Mr.  HOWE  (Tasmania). — I  apprehend 
that  clause  52  will  be  recommitted. 

The  PRESIDENT.— Only  as  to  a  cer- 
tain paragraph. 

Mr.  HOWE. — My  notice  of  motion  in 
regard  to  this  has  been  on  the  paper,  and, 
as  it  is  an  important  matter,  I  would  like 
it  discussed  by  the  full  Convention. 

The  PRESIDENT.— Does  the  .honor- 
able member  ask  leave  to  withdraw  his 
motion  ? 

Mr.  HOWE. — I  cannot  be  exceptional, 
and  I  ask  leave  to  withdraw^. 

Leave  being  given,  the  motion  was 
withdrawn. 

Mr.  WALKER  (New  South  Wales).— 
Although  my  notice  of  motion  is  in  print, 
I  ask  for  leave  to  withdraw  it. 

Leave  being  granted,  the  motion  was 
withdrawn. 

The  PRESIDENT.— The  only  clauses 
that  have  been  recommitted  are  those  re- 
committed on  the  motion  of  Mr.  Barton. 

The  Convention  then  resolved  itself  into 
committee  of  the  whole  for  the  further 
consideration  of  the  recommitted  clauses. 

Mr.  O'CONNOR  (New  South  Wales). 
—I  beg  to  move — 

That  the  following  new  clause  (6a)  be  inserted 
after  clause  6  of  the  covering  clauses  : — 

After  the  passing  of  this  Act  the  Colonial 
Boundaries  Act  1895  shall  not  .apply  to  any 
colony  which  becomes  a  state  of  the  Common- 
wealth ;  but  the  Commonwealth  shall  be  taken 
to  be  a  self-governing  colony  for  the  purposes 
of  that  Act. 

This  new  clause  becomes  necessary  for 
this  reason:  There  is  an  Imperial 
Act,  called  the  Colonial  Boundaries  Act, 
passed  in  1895,  which  gives  the  Imperial 
authorities  power  to  fix  the  boundaries  of 
the  colonies,  and  makes  provision  that 
those  boundaries  shall  not  be  altered 
except  with  the  consent  of  certain  self- 
governing  colonies  named  in  the  schedule. 
If  this  provision  were  not  inserted  there 
might    be    a    difficulty    as    to    how    the 
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Imperial   Act    affected   the   right   of  the 

Crown  to  still  deal  with  the  boundaries  of 
the  states  of  the  Commonwealth,  and  it  is 
to  make  it  clear  that  the  Commonwealth 

has  control  over  the  boundaries  within 
itself  that  the  insertion  of  these  words 
becomes  necessary. 

The  new  clause  was  agreed  to. 

Mr.  OVOXNOU  (New  South  Wales). 
— I  beg  to  move — 

That  paragraph  (2)  of  clause  10  be  omitted. 

It  is  proposed  to  omit  the  second 
paragraph  of  clause  10,  with  a  view  of 
dealing  with  the  question,  and  with 
another  matter  of  the  same  kind  relating 
to  the  House  of  Representatives,  compre- 
hensively in  one  clause.  Clause  10  pro- 
vides for  the  keeping  up  of  the  electoral 
laws  of  the  different  states  until  the  Par- 
liament of  the  Commonwealth  may  legis- 
late. We  think  it  will  be  better  to  deal 
with  the  matter  in  one  way,  and  I  pro- 
pose, therefore,  that  the  second  paragraph 
of  clause  10  be  omitted,  in  order  that  the 
whole  subject  may  be  dealt  with  compre- 
hensively later  on,  when  there  will  be  one 
clause  for  both  Houses.  The  one  clause 
will  be  new  clause  44aa,  which  is  as  fol- 
lows : — 

Until  the  Parliament  otherwise  provides,  but 
subject  to  this  Constitution,  the  laws  in  force 
in  each  state  for  the  time  being  relating  to  elec- 
tions for  the  more  numerous  House  of  the  Par- 
liament of  the  state  shall,  as  nearly  as  practic- 
able, apply  to  elections  in  the  state  of  senators 
and  of  members  of  the  House  of  Representa- 
tives. 

Honorable  members  will  see  that  in 
clause  44  there  is  a  similar  provision  to 
the  one  we  are  dealing  with,  but  we  think 
it  will  be  better  to  deal  with  both  matters 
together.  That,  as  honorable  members  see, 
will  make  the  provision  very  much  shorter, 
whilst  the  difference  really  is  that  the 
second  paragraph  of  clause  10  mentions  a 
number  of  matters  relating  to  local  affairs 
in  regard  to  which  the  same  laws  will 
apply  to  federal  elections. 

Mr.  llu. gins. — Have  you  examined  the 
local  laws  to  see  if  they  can  apply? 


Mr.  o'CoXNOR.- Oh,  yes,  we  know 
what  the  local  laws  are. 

The  amendment  was  agreed  to. 

The  clause,  as  amended,  was  agreed  to. 

Clause  24. — The  House  of  Representatives 
shall  be  composed  of  members  directly  chosen 
by  the  people  of  the  several  states,  according 
to  their  respective  numbers  ;  as  nearly  as  prac- 
tical >le  there  shall  be  two  members  of  the 
House  of  Representatives  for  every  senator. 

Until  the  Parliament  otherwise  provides,  the 
number  of  members  to  which  each  state  is  en- 
titled shall  be  determined  by  dividing  the  num- 
ber of  the  people  of  the  state,  as  shown  by  the 
latest  statistics  of  the  Commonwealth,  by  a 
quota,  which  shall  from  time  to  time  be 
ascertained  by  dividing  the  number  of  the 
people  of  the  Commonwealth,  as  shown  by  the 
latest  statistics  of  the  Commonwealth,  by  twice 
the  number  of  the  senators  ;  and  there  shall  be 
one  member  for  each  quota  of  the  people  of  the 
state.  But  [here  name  the  colonies  lohich  have 
adopted  the  Constitution]  shall  be  entitled  to 
five  representatives  at  least. 

Mr.  O'CONNOR  (New  South  Wales).— 
I  beg  to  move — 

That  all  the  words  from  the  words  "several 
states "  (line  3)  inclusive  to  the  end  of  the 
clause  be  omitted,  with  a  view  to  the  insertion 
of  the  following  words  : — 

"Commonwealth.  The  number  of  members 
chosen  in  the  several  states  shall  be  in  pro- 
portion to  the  respective  numbers  of  their 
people.  But  if  by  the  law  of  any  state  the 
people  of  any  race  are  not  entitled  to  vote  at 
elections  for  the  more  numerous  House  of  the 
Parliament  of  the  state,  then,  in  reckoning  the 
number  of  the  people  of  the  state,  the  people 
of  that  race  shall  not  be  counted. " 

Mr.  GLYNN  (South  Australia).— Does 
not  this  amendment  involve  an  alteration 
of  the  quota  principle  1 

Mr.  O'Connor. — No;  that  comes  later 
on. 

Mr.  ISAACS  (Victoria).— This  amend- 
ment provides  that  if  by  the  law  of  any  state 
the  people  of  any  race  are  not  entitled  to 
vote,  then,  in  reckoning  the  number  of 
the  people  of  the  state,  they  shall  not  be 
counted.  I  should  like  to  know  whether 
the  honorable  and  learned  member  has 
considered  this  in  relation  to  the  clause 
which  gives  the  Commonwealth  power  to 
legislate  with  regard  to  the  people  of  any 
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race.  Suppose  that  power  is  exercised  by 
the  Commonwealth  in  a  manner  over- 
riding the  law  of  the  state — is  this  pro- 
vision sufficient  1 

Mr.  O'CONNOR  (New  South  Wales).— 
1  think  so,  because  the  honorable  member 
will  see  that  what  we  want  to  get  at  is  the 
number  of  persons  to  be  counted.  If  by 
any  law  of  any  state  persons  of  a  certain 
race  are  not  counted  they  will  not  be 
counted  in  this  enumeration. 

Mr.  Isaacs. — Will  the  honorable  mem- 
ber consider  it  1 

Mr.  O'CONNOR— Yes.  At  the  pre- 
sent time  I  think  it  is  sufficient,  but  I  will 
consider  it. 

Mr.  GLYNN  (South  Australia).— The 
words  proposed  to  be  inserted  are — 

Commonwealth.  The  number  of  members 
chosen  in  the  several  states  shall  be  in  propor- 
tion to  the  respective  numbers  of  their  people. 

And  so  on.  That  provision  directly  nega- 
tives proposed  new  clause  24a,  which  seems 
to  continue  the  quota  principle. 

The  CHAIRMAN.— There  is  a  mistake 
in  the  printing.  The  amendment  should 
read  — "  Omit  to  the  end  of  the  para- 
graph," not  "to  the  end  of  the  clause." 

Mr.  GLYNN.— That  makes  a  differ- 
ence. 

The  amendment  was  agreed  to. 

Sir  GEORGE  TURNER  (Victoria).— 
If  there  has  been  a  mistake  in  the  print- 
ing it  will  make  a  difference  to  the  course 
of  procedure  which  we  shall  have  to 
take. 

Mr.  O'Connor. — Any  of  these  clauses 
can  be  recommitted. 

Sir  GEORGE  TURNER.— The  amend- 
ment that  has  just  been  agreed  to  proposed 
the  omission  of  certain  words  at  the  end 
of  the  clause,  with  a  view  to  the  insertion 
of  other  words,  which  are  set  out.  Lower 
down,  clause  24a  provides  that — 

The  number  of  members  to  be  chosen  in  each 
state  shall  be  determined  by  dividing  the  num- 
ber of  the  people  of  the  state,  as  shown  by  the 
latest  statistics  of  the  Commonwealth,  by  the 
quota. 

[Mr.  Isaacs. 


If  we  retain  the  second  paragraph  of  the 
proposed  new  clause  we  shall  have  to 
raise  the  question  of  quota  when  we  are 
discussing  it. 

Mr.  O'Connor. — The  honorable  member 
is  quite  right.  It  is  necessary  that  the 
words  at  the  end  of  the  clause  should  be 
omitted,  and  that  clause  25  should  be 
omitted.  Then  the  whole  question  can  be 
raised  again. 

The  CHAIRMAN.— I  understand  that 
the  third  paragraph  of  the  clause  stands  in. 

Mr.  Holder. — That  paragraph  is  con- 
tained in  clause  24a. 

The  clause,  as  amended,  was  agreed  to. 

Clause  25  was  omitted. 

Mr.  O'CONNOR  (New  South  Wales).— 
I  beg  to  move — 

That  the  following  words  stand  clause  24a  of 
the  Bill  to  follow  clause  24  : — 

The  number  of  the  members  of  the  House  of 
Representatives  shall  be,  as  nearly  as  practic- 
able, twice  the  number  of  the  senators.  Until 
the  Parliament  otherwise  provides,  the  num- 
ber of  members  to  be  chosen  in  each  state, 
shall,  whenever  necessary,  be  determined  in  the 
following  manner  : — 

I.   A    quota    shall     be    ascertained     by 
dividing  the  number  of  the  people  of 
the  Commonwealth,  as  shown  by  the 
latest    statistics    of    the    Common- 
wealth, by  twice  the  number  of  the 
senators. 
II.  The  number  of  members  to  be  chosen 
in  each  state  shall  be  determined  by 
dividing  the  number  of   the  people 
of  the  state,  as  shown  by  the  latest 
statistics  of  the  Commonwealth,  by 
the  quota  ;  and  if  on  such  a  division 
there    is   a  remainder  greater  than 
one-half  the  quota,  one  more  member 
shall  be  chosen  in  the  state. 
But  notwithstanding  anything  in  this  or  the 
last  preceding  section,  five  members  at  least 
shall  be  chosen  in  each  original  state. 

This  clause  is  nothing  more  than  a  short- 
ening of  the  provisions  of  two  or  three 
previous  paragraphs.  We  have  omitted 
clause  25  and  the  latter  part  of  clause  24, 
and  clause  26  is  to  be  omitted.  The  pro- 
visions contained  in  these  clauses  have 
been  embodied  in  this  new  clause.  The 
Right  Hon.   Sir  George  Turner   will   see 
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that  there  is  nothing  new  in  the  clause 
which  I  am  now  proposing,  though  it  em- 
bodies a  principle  to  which  he  has  taken 
exception,  but  to  which  the  Convention 
has  already  agreed. 

Sir  GEORGE  TURNER  (Victoria).— 
As  I  intimated  in  Sydney,  I  propose  to 
again  test  the  feeling  of  the  Convention 
with  regard  to  the  proposal  to  have  a 
fixed  quota.     With  that  view,  I  move — 

That  the  proposed  new  clause  be  amended  by 
the  omission  of  the  words  "  The  number  of  the 
members  of  the  House  of  Representatives  shall 
be,  as  nearly  as  practicable,  twice  the  number  of 
the  senators,"  with  a  view  to  the  insertion  after 
the  words  "  Until  the  Parliament  otherwise 
provides  "  of  the  words  "each  state  shall  have  one 
representative  for  every  50,000  of  its  people." 

In  the  Commonwealth  Bill  of  1891  we 
provided  that  each  state  should  have  one 
representative  to  every  30,000  of  its 
people.  That  provision  may,  perhaps, 
have  given  us  a  somewhat  large  House  of 
Representatives,  but  I  think  that  the 
alteration  which  I  now  propose  would  pro- 
vide a  very  reasonable  number  to  com- 
mence with.  As  we  know,  provision  is 
made  for  the  increasing  or  the  reducing  of 
the  number  of  members  of  the  House  of 
Representatives.  But  if  we  adopt  the 
peculiar  provision  that  the  number  of  the 
members  of  the  House  of  Representatives 
shall  be  determined  by  the  number  of  sena- 
tors, we  shall  be  taking  a  very  unwise  step. 
I  fail  to  see  what  connexion  there  can  be 
between  the  number  of  the  members  of  the 
Senate  and  the  number  of  the  members  of 
the  House  of  Representatives,  which  should 
limit  the  number  of  the  House  of  Repre- 
sentatives in  accordance  with  the  number 
of  the  senators. 

Mr.  Higgins. — Or  with  the  number  of 
the  states. 

Sir  GEORGE  TURNER.— Yes,  or  with 
the  number  of  the  states.  If  we  adopt  this 
provision  we  shall  be  in  the  peculiar  posi- 
tion that  as  population  increases  the  num- 
ber of  the  members  of  the  House  of  Re- 
presentatives must  be  determined  by  the 
number  of  members  of  the  Senate.  If  new- 
states  came  in,   that  would  increase  the 


number  of  senators,  and  the  popular  repre- 
sentation of  the  existing  states,  although 
their  population  might  not  have  incn 
Surely  that,  upon  the  face  of  it,  would  be 
unreasonable.  Then,  as  was  pointed  out  in 
Sydney,  there  might  also  be  this  difficulty : 
Some  of  the  states  would  have  five  repre- 
sentatives in  the  House  of  Representatives, 
although  their  population  would  only 
entitle  them  to  two.  That,  upon  the 
basis  upon  which  we  worked  in  Sydney, 
would  give  a  House  of  78  members.  But 
as  these  states  became  entitled  as  of  right 
to  their  five  representatives,  the  other 
states  wrould  have  their  representation 
reduced,  because  the  provision  is  that 
the  number  of  the  House  of  Representa- 
tives must,  as  nearly  as  practicable, 
be  twice  the  number  of  the  Senate. 
Therefore,  as  the  smaller  colonies  be- 
came entitled  as  of  right  to  five  repre- 
sentatives, colonies  like  South  Australia, 
Victoria,  and  New  South  Wales  would  be 
reduced  in  their  representation.  Then, 
taking  the  figures  which  were  supplied  in 
New  South  Wales,  it  may  happen  that  in 
a  very  few  years  New  South  Wales  will 
be  entitled  to  a  representation  of  26  or 
27  members,  while,  on  the  other  hand, 
Victoria,  whose  population  may  not  in- 
crease so  rapidly  as  that  of  the  sister 
colony,  may  have  her  representation  re- 
duced from  24  to  13.  While  I  cannot 
deny  that  the  representation  of  Victoria 
will  be,  in  proportion  to  her  population,  I 
think  we  shall  find  it  difficult  to  make  the 
people  of  this  colony  understand  why  their 
representation  should  be  reduced  from  24 
at  the  present  time  to  perhaps  13,  twenty 
or  thirty  years  hence.  But  that  would 
undoubtedly  be  what  would  happen  if  the 
figures  which  were  quoted  in  Adelaide  and 
in  Sydney  are  correct.  I  am  not  prepared 
to  say  that  they  are  correct,  because  they 
come  from  New  South  Wales,  where  other 
figures  have  come  from.  It  is  probable, 
however,  that  some  of  the  colonies  will 
increase  at  a  greater  rate  than  others, 
with  the  result  that  the  representation  of 
some  of  the  colonies   will  increase   while 
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that  of  the  other  colonies  will  decrease. 
After  thinking  over  the  matter  carefully, 
I  cannot  see  what  reason  there  is  why  we 
should  fix  this  quota  at  all,  unless  we  are  to 
have  what  is  called  the  Norwegian  system, 
but  which  is  not  that  system,  unless  we  are 
to  have  that  system  as  a  means  of  settling 
dead-locks  by  the  two  Houses  meeting  to- 
gether. To  my  mind,  that  can  be  the 
only  basis  upon  which  we  can  rest  any 
such  position.  This  matter  was  very 
fully  discussed  in  Sydney,  and  I  pro- 
pose now  to  set  a  good  example  with 
regard  to  these  amendments.  I  do 
not  propose  to  discuss  them  at  any 
great  length,  because  I  am  sure  every- 
thing that  was  said  in  Sydney  must  be 
fresh  in  the  minds  of  honorable  members. 
We  did  take  a  division  on  the  subject,  but 
not  in  a  full  Convention.  I  think  the 
matter  is  of  so  grave  importance  to  some 
of  the  colonies  that  we  are  justified  in 
having  the  matter  reconsidered  and  voted 
upon  again.  This  is  undoubtedly  a  blot 
on  the  Bill  which  we  ought  not  to  allow 
to  remain  in.  There  is  no  reason  what- 
ever why  we  should  adopt  this  system  and 
not  follow  out  the  practice  of  1891.  It 
was  also  really  adopted  in  Adelaide.  That 
method  is  having  some  fixed  number  as 
a  quota,  if  you  like,  on  which  the  House 
of  Representatives  should  be  constituted. 
In  the  House  of  Representatives  we  pro- 
vide for  the  representation  of  the  indi- 
vidual people,  and  the  population  of  the 
different  colonies  ought  to  be  entitled  to 
have  representatives  for  a  certain  number 
of  people.  It  may  be  said  that  will 
render  necessary  an  immensely  large 
House,  but  that  has  not  been  the  ex- 
perience in  America.  When  it  was  neces- 
sary to  prevent  the  House  from  becoming 
too  large,  steps  were  taken  in  that  direction. 

Mr.  Barton. — But,  as  you  put  it,  would 
it  not  require  an  amendment  of  the  Con- 
stitution % 

Sir  GEORGE  TURNER.— No;  my  pro- 
posal is,  until  the  Parliament  otherwise 
provides,  each  state  shall  have  one  repre- 
sentative for  every  50,000  of  its  people, 
[Sir  George,  Turner. 


so  that  it  will  be  entirely  in  the  hands  of 
Parliament  to  make  the  necessary  pro- 
vision. The  Treasurer  will  not  allow  the 
members  to  increase  at  so  rapid  a  rate 
as  to  involve  very  heavy  expense,  and  no 
doubt  Parliament  would  say  that,  whereas 
50,000  was  considered  a  sufficient  number 
when  the  total  population  was  3,500,000, 
now  that  it  is  5,000,000  or  6,000,000  the 
number  for  each  representative  should  be 
increased  to  60,000  or  70,000.  It  will 
be  wise  to  revert  to  the  original  number 
proposed,  and  with  that  object  I  move 
my  amendment,  to  test  the  feeling 
of  the  Convention,  so  that,  instead  of 
having  a  fixed  quota  for  all  time,  which 
would  require  an  alteration  of  the 
Constitution  to  change,  we  shall  have  a 
fixed  number  as  I  suggest.  At  present  it 
is  made  absolutely  a  portion  of  our  Con- 
stitution that,  until  we  alter  the  Constitu- 
tion by  the  very  difficult  mode  we  have 
adopted,  the  number  of  representatives  in 
the  House  of  the  people  must  be  decided 
by  the  number  of  members  representing 
the  various  states.  It  is  immaterial 
whether  you  have  a  state  represented  by 
four,  five,  or  six  members,  but  it  is  very 
material  that  you  should  have  the  people 
in  the  House  of  Representatives  repre- 
sented by  a  limited  number  in  conjunction 
with  the  number  in  the  Senate.  It  will 
be  wise  to  retrace  our  steps  and  go  back 
to  what  was  originally  proposed. 

Mr.  SYMON  (South  Australia).  —  I 
would  point  out  to  the  right  honorable 
member  that  his  amendment  is  not  di- 
rected against  the  quota;  it  is  directed 
against  the  relative  proportion  of  members 
of  the  Senate  and  members  of  the  House 
of  Representatives. 

Mr.  Barton. — It  proposes  to  omit  the 
ratio,  and  to  put  in  one  member  for 
every  50,000  people. 

Mr.  SYMON. — I  do  not  care  what  be- 
comes of  the  quota  if  you  can  substitute 
something  else  which  the  right  honorable 
gentleman  desires,  but  I  object  very 
strongly  to  alter  the  relative  proportion 
between   the    Houses.      This    is   the    old 
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Btory  of  catting  away  all  the  benefits  we 

were    supposed    to  acquire    from   ;t   at] 

te.  1  point  out  that  the  honorable 
member's  amendment  now  is  not  directed 
to  the  question  of  the  quota  so  much  as  to 
the  destruction  of  the  relative  proportion 
between  the  two  Hon 

Mr.  \\  i  i:.~ Why  not  strike  out  the 
third  line  and  let  the  first  two  lines  stand? 

Mir.  ISAACS  (Victoria).- The  first  two 
linos  involve  the  whole  question.  This  is 
a  matter  which  goes  very  deep  down  upon 
the  subject.  I  would  like  to  point  out  to 
honorable  members  that  by  putting  in 
this  provision  something  is  put  in  that  is 
absolutely  novel  in  any  Constitution.  It 
is  not  only  novel  to  a  Constitution,  but 
it  is  taking  from  the  larger  states — the 
populous  states — something  beyond 
the  concession  that  was  agreed  to  with 
regard  to  equal  representation. 

Mr.  Hiooixs. — Not  agreed  to,  but  given. 

Mr.  ISAACS.— I  should  like  to  point 
out  again  to  the  Convention,  as  briefly  as 
as  I  can,  the  ground  I  took  in  Adelaide 
when  this  was  first  proposed.  I  would 
like  to  impress  on  honorable  members 
what  a  rooted  objection  we  have  to  it, 
and  what  an  objection  there  is  which  can 
scarcely,  if  at  all,  be  got  over.  It  has 
been  accepted,  by  way  of  compromise  and 
concession  in  this  Constitution,  by  those 
who  do  not  believe  in  it  as  a  principle 
that  the  two  Houses  should  be  appointed 
on  totally  distinct  and  antagonistic  lines. 

Mr.  Symon. — No. 

Mr.  O'Connor. — Not  antagonistic  lines. 

Mr.  ISAACS.— One  to  be  the  House  of 
the  people,  and  the  other  to  be  the  House 
of  the  states,  to  check,  or,  if  necessary,  to 
checkmate  the  people,  to  use  the  words  of 
a  learned  writer.  The  Senate  we  have 
agreed  to  is  a  concession  specially  based 
upon  the  equality  of  the  various  states 
independently  of  their  population.  In- 
deed, we  are  to  say  that  for  the  purpose  of 
constituting  the  Senate  population  is  to 
be  disregarded  altogether.  But  we  have 
claimed  that  the  House  of  Representa- 
tives—  the    National    House  — shall    be 


framed  on  the  basis  of  population,  not 
population  as  checked  or  altered  by 
the  Senate,  but  population  simply, 
we*  claim  that  this  is  to  be  a  House 
of  Representatives,  and  representation  is 
to  have  its  full  sway.  I  do  not  hesitate 
to  say  that  unless  the  people  of  Victoria 
are  to  have  a  genuine  House  of  Represen- 
tatives they  will  find  considerable  difficulty 
in  acceding  to  this  Constitution  at  all.  I 
desire  to  make  myself  perfectly  clear,  be- 
cause this  is  the  moment  to  do  so.  We  are 
now  beginning  to  consider  questions  at  a 
juncture  when  we  should  be  acting  dis- 
honestly with  each  other  if  we  did  not 
speak  frankly.  Hereafter,  if  we  should 
unfortunately  find  it  to  be  our  duty  to 
take  a  position  adverse  to  this  Bill,  which 
I  trust  will  not  be  the  duty  of  any  of  us, 
we  should  justly  be  chargeable  with  bad 
faith  to  our  fellow  delegates,  to  the  sister 
colonies,  and  to  our  own  colony,  if  we  did 
not  express  our  views  clearly  and  unmistak- 
ably in  the  Convention,  so  as  not  to  allow 
particular  questions  to  create  any  errors. 
Now,  I  would  point  out  how  very  important 
this  is.  The  Senate  is  not  to  be  checked 
by  the  House  of  Representatives,  but  the 
House  of  Representatives  is  to  be  checked 
by  the  Seuafce. 

Mr.  Barton. — You  mean  that  the  Cham- 
ber that  speaks  second  is  always  a  check 
on  the  other. 

Mr.  ISAACS. — No,  I  mean  that  you  can 
make  the  Senate  as  large  as  you  like  with- 
out reference  to  population  at  all.  But 
although  the  needs  of  the  population  may 
require  a  larger  quota  in  the  House  of 
Representatives,  and  although  there  may 
be  no  need  whatever  to  extend  the  num- 
ber of  representatives  in  the  Senate, 
the  House  of  Representatives  cannot  be 
altered  without  altering  the  Senate,  and 
what  is  worse,  without  the  consent  of  the 
Senate.  I  do  not  argue  that  this  should 
be  done  without  the  consent  of  the  Senate, 
but  I  want  that  consent  to  be  required 
only  as  in  America.  If,  for  the  purpose 
of  enabling  the  people  to  choose  their  repre- 
sentatives freely  and  voluntarily,  we  intend 
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to  say  that  there  shall  be  one  member  for 
every  50,000  or  60,000  of  the  population, 
we  may  find  that  we  have  agreed  in  this 
way  that  there  shall  be  only  one  member 
for  every  100,000,  200,000  or  300,000  of 
the  population.  What  opportunity  will 
there  be  for  a  fair  representation  ?  The 
quota  will  be  constantly  altering,  but  the 
ratio  will  remain  the  same.  When  the 
people  of  the  colonies  are  told  that 
each  state  is  to  have  six  repre- 
sentatives in  the  Senate  without 
relation  to  its  population,  they  are  also 
told  that,  although  the  population  re 
quires  for  a  fair  representation  a  quota 
less  than  that  which  prevails,  the  matter 
is  to  be  governed,  not  by  the  population 
of  the  Commonwealth,  but  by  the  number 
of  representatives  in  the  Senate.  What 
connexion  is  there  between  a  House  which 
is  avowedly  based  upon  equality  of  state- 
hood without  regard  to  population,  and  a 
House  of  Representatives  elected  on  the 
basis  of  population  1  We  are  told  that  this 
is  the  most  democratic  Constitution  in  the 
world.  Is  it  to  be  converted  into  the  most 
conservative  Constitution  in  the  world  1 
There  is  no  Constitution  that  I  am  aware 
of  under  which  the  people's  House  cannot 
be  constituted,  if  desired,  on  the  basis  of 
population  pure  and  simple.  Why  have 
we  departed  from  the  example  of  America 
in  this  regard  and  slavishly  followed  it  in 
other  respects  1 

Mr.  Symon. — We  do  not  object  to  the 
House  of  Representatives  being  based  on 
population  pure  and  simple.  All  we  say 
is  that  the  ratio  should  be  preserved. 

Mr.  ISAACS.— That  is  not  basing  it  on 
population  pure  and  simple.  In  America 
the  Constitution  started  by  fixing  the 
number  of  senators  for  each  state  at  two. 
It  was  then  provided  that  the  House  of 
Representatives  should  be  constituted 
by  giving  not  less  than  one  mem- 
ber for  30,000  inhabitants.  If  no 
further  legislation  had  taken  place 
the  House  of  Representatives  would  by 
this  time  have  been  enormous.  There 
would  have  been  from  2,000  to  3,000 
[Mr.  Isaacs. 


members  in  it,  but  public  opinion  com- 
pelled them,  as  it  always  will  compel 
them,  to  reduce  the  number  by  increasing 
the  quota.  Gradually,  as  the  population 
increased,  the  quota  went  up  from  30,000  to 
40,000,  and  from  40,000  to  50,000,  until 
now  it  is  close  upon  200,000.  They  did 
not  trouble  to  ask  themselves  how  many 
members  there  were  in  the  Senate.  What 
they  did  consider,  was  the  number  of  peo- 
ple that  each  member  should  represent,  and 
the  House  of  Representativesthen  proposed 
an  amendment  of  the  law  in  that  regard. 
The  Senate  has  always  agreed  to  these 
amendments,  because  it  knew  that  if  it 
did  not  the  House  of  Representatives 
would  simply  be  enlarged.  Inasmuch 
as  it  is  always  for  the  benefit  of  the 
Senate  to  agree  to  such  a  Bill,  there  is 
no  difficulty  whatever.  The  House  of 
Representatives,  every  ten  years,  pro- 
ceeds to  diminish  its  numbers  propor- 
tionately by  increasing  the  quota.  Here 
we  are  to  start  with  about  one  mem- 
ber to  every  50,000  of  the  popula- 
tion. At  a  future  period  we  may  find 
that  there  is  one  member  for  every 
100,000  of  the  population,  and  we  may 
desire  to  make  the  quota  one  member 
for  every  80,000.  We  could  not  do  that 
without  the  consent  of  the  Senate,  and 
the  difference  between  us  and  America 
is  simply  this,  that  if  the  Senate  does 
not  agree,  the  House  of  Representatives  is 
kept  lower  in  numbers  and  the  represen- 
tation is  made  more  difficult  than  would 
otherwise  be  the  case.  But  if  the  Senate 
does  agree  its  numbers  must  also  be  in- 
creased. What  a  farce  that  is  !  We  are 
told  that  if  the  population  of  Victoria,  as 
was  shown  by  the  figures  supplied  from 
Sydney,  increased  to  4,000,000 

Mr.  Wise. — Are  those  Mr.  Coghlan's 
figures  1 

Mr.  ISAACS. — They  came  from  New 
South  Wales.  We  are  told  that  if  the 
population  of  Victoria  increased  to 
4,000,000,  she  would  have  on  the  basis 
of  these  figures  13  members,  as  against  the 
24  with  which  she  starts  the  Federation. 
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Mr.  Wise. — Many  of  us  would  go  with 
you  to  knock  out  the  quota. 

Mr.  ISAACS.— That  is  quite  a  different 
thing.  You  cannot  alter  the  quota  if  you 
keep  the  ratio. 

Mr.  Wise. — You  can  increase  the  num- 
ber of  m<  mbers  of  the  Senate. 

Mr.  ISAACS. — Let  us  look  at  the  posi- 
tion. If  we  want,  owing  to  an  increase  of 
population  in  Victoria  or  New  South  Wales, 
to  increase  the  number  of  members  of  the 
House  of  Representatives,  so  as  to  keep 
pace  with  the  population,  so  as  to  allow 
the  electors  to  have  a  full  and  free  choice, 
and  so  as  to  prevent  men  of  great  wealth 
from  having  supreme  command  of  the 
constituencies,  then  we  are  told  that  wo 
must  increase  the  number  of  members  of 
the  Senate.  What  necessity  is  there  for 
increasing  the  number  of  members  of  the 
Senate  1  If  the  states  are  on  an  equal 
footing,  what  difference  does  it  make  to 
them  whether  they  have  each  six  mem- 
bers or  twelve  1 

Mr.  Wise.— The  Senate  will  be  the 
people's  House. 

Mr.  ISAACS. — Then  all  the  more  reason 
why  we  should  alter  this.  I  agree  that 
this  proposal,  with  its  attendant  con- 
sequences, will  go  far  to  emasculate  the 
House  of  Representatives,  and  this  is  one 
of  the  points  on  which  we  must  make  a 
stand.  It  is  one  of  the  points  I  do  not  see 
my  way  to  yield.  We  have  conceded  equal 
representation  in  the  hope  of  getting  some 
concessions.  Not  one  solitary  concession 
has  been  made  to  us.  On  the  contrary, 
the  advantage  has  been  pushed  further 
than  we  anticipated.  The  only  House 
the  people  of  the  Commonwealth,  as  a 
people,  have  to  rely  on  is  to  be  tied  hand 
and  foot  to  the  Senate,  and  its  number 
cannot  be  extended  as  the  requirements 
of  population  demand.  It  may  be  said 
where  is  the  injustice  if  there  are  60  mem- 
bers, as  there  will  be  without  Queens- 
land, and  those  60  members  are  evenly 
distributed  over  the  Commonwealth  ? 
That  is  no  answer.  You  might  as  well 
say  that   if  there  were  twenty  members, 


they  would  be  distributed  over  the  Com- 
monwealth, but  we  want  to  see  that  the 
people  of  the  Commonwealth  have  oppor- 
tunities in  moderately-sized  constituencies 
for  electing  their  House  of  Representatives. 
And  this  does  not  give  any  play  to  that, 
because,  as  I  said  before,  it  simply  ap- 
peals to  the  Commonwealth  to  increase 
the  Senate  at  the  same  rate,  and  the 
Senate  may  not  comply  with  the  request. 
And  when  we  recollect  that  there  is  no 
provision  for  dead-  locks  —  none  what- 
ever that  is  workable ;  and  that  this 
provision  of  the  ratio  of  one  to  two 
is  almost  altogether  futile,  that  is,  the 
desirable  so-called  provision  for  dead-locks 
which  is  at  present  in  this  Constitution 
— it  seems  to  me  almost  impossible  to 
commit  to  the  Commonwealth  or  to  the 
Federal  Parliament  the  gigantic  interests 
at  stake  in  this  Federation.  Now,  I  desire 
to  take  no  uncertain  ground  in  this  mat- 
ter, because  it  seems  to  me  to  be  an  ob- 
jection which  cannot  be  got  over.  There 
being  no  precedent  for  it,  there  can  be  no 
excuse  for  it,  certainly  not  on  the  ground 
of  economy,  because  on  that  ground  we 
could  reduce  the  number  of  the  Senate. 
You  could  have  three  as  well  as  you 
could  have  six  senators,  and  the  states 
equally  represented.  In  America  they 
have  two,  and  the  states  are  equally  re- 
presented. But  on  the  ground  of  economy 
it  is  idle  to  consider  this  question  when 
we  are  framing  a  Constitution  for  the 
Federation.  The  whole  basis  of  it  is  a 
Constitution  of  two  Houses.  The  earth 
rests  on  the  tortoise,  but  what  does  the 
tortoise  rest  upon  1  And  when  we  get  a 
Constitution  resting  upon  the  formation 
and  operation  of  the  House  of  Repre- 
sentatives as  well  as  of  the  Senate,  we 
may  well  ask  ourselves  what  is  the 
reason  for  departing  from  well-known 
rules  and  creating  this  new  scheme  of 
tying  the  House  of  Representatives  to  the 
Senate.  The  House  of  Representatives  is 
the  National  House.  It  is  supposed  to 
be.  It  is  supposed,  I  said,  to  be  based  on 
population    only.       The    Senate    is    the 
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States  House  — a  false  position  as  I  under- 
stand it,  but  still  we  have  constituted  it. 
Why  mix  these  two  things  to  the  dis- 
advantage of  the  people's  House  ? 

Sir  William  Zeal. — They  are  both 
people's  Houses. 

Mr.  ISAACS. — There  can  only  be  one 
reason  for  doing  that,  and  that  is  ag- 
grandizing the  Senate  or  crippling  the 
House  of  Representatives.  Without  reiter- 
ating the  arguments  I  urged  in  Adelaide, 
I  do  say  that  this  is  a  matter  that  I  do  not 
see  my  way  to  get  over.  There  are  some 
things  one  would  be  glad  to  get  over,  but 
this  is  not  alone  a  mistake,  for  it  carries 
with  it  other  mistakes,  because  it  carries 
with  it  a  proposal  for  the  two  Houses  to 
sit  together.  When  we  consider  that,  and 
consider  that  under  these  provisions — I 
don't  propose  to  discuss  them  in  detail,  but 
I  must  just  briefly  refer  to  them,  because 
they  are  in  connexion  with  this,  showing 
as  they  do  the  results  that  flow  from  it — 
when  we  remember  that  when  those  two 
Houses  meet  together  this  Constitution 
gives  Tasmania  5  members  in  the  House 
of  Representatives  and  6  in  the  Senate, 
making  11,  while  Victoria  will  have  24 
members  in  the  House  of  Representatives 
and  6  in  the  Senate,  making  30,  we  see 
that  it  gives  Tasmania,  a  state  that  will 
contribute  only  one-tenth  of  the  revenue 
that  Victoria  will  contribute,  more  than 
one-third  of  the  ultimate  voice  in  the  dis- 
posal of  the  revenue.  I  say  it  is  impossible 
for  us  to  accede  to  that.  So  far  from  extend- 
ing our  self-government,  and  making  this 
a  free  and  democratic  Constitution,  we  are 
unmistakably,  as  it  seems  to  me,  taking  the 
sure  course  of  making  the  most  conservative 
Constitution  we  have  ever  seen— more  con- 
servative than  any  colonial  Constitution,  and 
much  more  conservative  than  the  British 
Constitution.  For  those  reasons  I  do  hope 
that  the  Convention  will  excise  these  words. 

Mr.  Douglas, — Give  a  dog  a  bad  name, 
and  you  may  kill  him  at  once. 

Mr.  ISAACS.— I  do  hope  that  the  Con- 
vention will  excise  these  words,  not  only 
to  keep  the  Constitution  in  harmony  with 
[Mir.  Isaacs. 


what  we  anticipated  when  we  started,  but 
for  the  purpose  of  making  the  Constitu- 
tion a  liberal  Constitution,  and  not  say- 
ing to  the  men — and  I  hope  the  women — 
in  the  future,  who  have  the  franchise 
under  this  Constitution,  that  they  are 
restrained  in  the  exercise  of  the  function 
which  is  nominally  given  to  them  by  the 
fact  that  the  principle  of  equality  of  repre- 
sentation prevents  them  from  exercising  it 
as  freely  and  fully  as  they  deserve  to  do. 

Mr.  BARTON  (New  South  Wales).— I 
think  the  matter  on  which  my  honorable 
and  learned  friend  touched  the  most 
lightly  was  the  matter  to  which  he  ought 
to  have  devoted  most  attention  in  his 
very  elaborate  and  admirable  speech — 
the  fact  that  there  is  a  provision  in  this 
Constitution  to  the  effect  that  when  there 
is  a  difference  between  the  two  Houses, 
under  certain  circumstances,  they  shall 
sit  together,  and  that  a  majority  of 
three-fifths  shall  carry  a  Bill.  Now, 
we  will  put  an  instance  of  this  kind. 
Supposing  as  a  result  of  the  adoption 
of  the  proposal  of  Sir  George  Turner 
there  were  a  House  of  Representatives 
of  120  members,  while  the  Senate  stood 
at  its  original  number  of  30.  There 
you  have  150  members  altogether.  I 
am  putting  an  illustration  in  fact  first, 
which  I  think  is  the  wisest  thing  to  do  in 
a  matter  of  this  kind.  There  you  have 
150  members,  with  a  provision  that  if 
they  disagree,  and  there  has  been  a  dis- 
solution, after  which  they  still  disagree,  a 
vote  shall  be  taken  at  a  joint  sitting, 
and  that  three-fifths  of  the  members  shall 
control  the  matter.  Thus  out  of  that 
number  of  150,  90  votes  would  rule 
the  roast,  and  those  90  votes  might  be 
every  one  of  them  votes  of  members  of  the 
House  of  Representatives,  while  of  the  60 
there  would  be  in  that  case  30  members 
of  the  House  of  Representatives  and  the 
whole  body  of  the  Senate. 

Mr.  Isaacs. — But  we  do  not  accede  to 
that  joint  meeting. 

Mr.  BARTON.— No  doubt  you  do  not 
accede  to  that  joint  meeting ;  but  for  the 
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present  you  must  take  the  Constitution  as  it 
we  are  to  take  it  for  granted 
that  you  are  going  to  alter  it  wherever  you 
will,  and  we  are  not  going  to  take  that  for 
granted.  (  Vrtainly,not  to  begin  with.  Now, 
I  take  it  that  a  resolution  which  is  likely 
to  Lead  to  that  result  is  a  resolution  aimed, 
w  bother  directly  or  not,  at  the  subversion  of 
every  principle  of  federal  government;  that 
you  cannot,  if  you  retain  this  three-fifths 
proposal,  consent  to  an  amendment  of  this 
kind  without  contending  that  you  intend  to 
make  this  Constitution  other  than  federal. 

Mr.  Isaacs. — I  do  not  intend  to  do  that, 

Mr.  BARTON. — I  can  quite  understand 
my  honorable  friend  wants  the  two  things; 
but  I  say  that,  unless  we  intend  to  give 
him  both,  we  should  not  give  him  this. 
[(  we  intended  to  give  him  what  he 
wants,  which  is  a  general  referendum 
instead  of  a  joint  vote,  then  he  *may  welt 
ask  for  this  as  being  consistent  with  that 
general  referendum.  But  the  very  enorm- 
ity of  the  one  proposal  will  show  honorable 
members  the  great  enormity  of  the  other. 

Mr.  Isaacs. —  They  have  no  referendum 
in  England,  and  yet  they  do  not  have  this 
provision  there. 

Mr.  BARTON. —  But  the  honorable 
member  is  leaving  out  of  sight  the  fact 
that  we  are  dealing  with  a  Federal  Con- 
stitution, and  we  do  presume  to  preserve 
some  equilibrium  of  power  as  respects  the 
two  Houses.  I  can  understand  those  who 
think  that  there  ought  to  he  only  one 
House  either  in  a  Federal  Commonwealth 
or  in  an  amalgamated  Government  taking 
up  the  position  that,  for  instance,  there 
should  not  be  a  House  which  Mr.  ! 
describes  as  a  House  to  check  or  check- 
mate the  people.  If  it  is  assumed 
that  the  people  are  only  represented 
in  one  House  the  logical  assumption  to 
Follow  that  is  that  there  should  be  only 
one  House,  and  it  is  better  for  honorable 
members  who  think  that  to  throw  off  the 
mask  at  once  and  move  that  there  shall 
be  only  one  House.  If  you  are  going  to 
make  one  House  all-powerful  and  the  other 
House  absolutely  powerless  and  not  fit  to 


be  occupied,  by  branding  politicians  on  the 
ground  that  all  they  do  must  be  futile — 
if  you  are  going  to  take  that  course,  why 
not  say  right  out  you  are  going  to  take  it 
instead  of  adopting  expedients  of  that  kind? 

Mr.  Isaacs. — Does  the  honorable  mem- 
ber think  it  is  fair  to  put  it  in  that  way, 
having  regard  to  the  fact  that  in  America 
there  is  no  such  provision  as  I  object  to, 
and  yet  there  is  not  government  by  one 
House  1 

.Mr.  BARTON.— It  is  fair,  because  I 
cannot  understand  my  honorable  friend 
making  a  proposal  of  this  kind,  and  cloth- 
ing it  in  the  remarks  which  he  made,  un- 
less he  really  feels  that  there  ought  to  be 
only  one  House.  If  you  are  going  to  say 
that  there  should  be  only  one  House  to 
determine  everything,  then  you  are  saying 
that  there  should  be  only  one  House.  If 
you  are  going  to  say  that  there  should  be 
only  one  House  to  determine  everything, 
then  you  may  as  well  leave  out  the  other 
House.  I  am  not  in  favour  of  any  system 
of  government  except  bi-cameral  govern- 
ment, until  I  am  told  and  taught  that 
the  country  I  live  in  is  doomed  to 
be  ruled  by  one  House  alone,  in  which 
case  I  will  consider  whether  it  is  a  good 
place  to  live  in.  The  difference  between 
the  analogy  which  my  honorable  friend 
attempted  to  draw  between  this  case 
and  the  American  Constitution  is  this  ■ 
That  the  American  Constitution  is  not 
ruled  by  responsible  government,  and  we 
propose  to  work  our  Constitution  under 
responsible  government ;  so  that  there  is 
this  very  great  difference,  that  the  enor- 
mous preponderating  power  given  to  one 
House  under  the  Constitution  we  propose 
here  is  very  much  greater  than  any  pre- 
ponderance which  may  be  claimed  by 
the  House  of  Representatives  in  America 
over  the  Senate.  But  let  the  honorable 
member  consider  this  position.  If  the 
powers  of  dealing  with  and  amending 
Appropriation  and  Tax  Bills,  and  the 
other  strong  monetary  powers  of  the 
American  Senate,  as  well  as  its  execu- 
tive powers,    which  are   very  large    also, 
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were  to  be  taken  away  from  it  in  favour 
of   responsible  government,  do  you  think 
that  the  Senate  of  America  would  consent 
to  an  alteration  of  the  Constitution  to  that 
effect    without   being    guaranteed     some 
numerical  proportion  to  the  other  House 
which  would  enable  the  Senate  to  be  rea- 
sonable   factors     in    discussions    outside 
money  matters?     All   that  is  desired,  all 
that  is  attempted,  in  this  Constitution  is 
that,  apart  from  Appropriation   and  Tax 
Bills,  the  Senate  should  have  some  voice 
in  ordinary    legislation,     and    it    is    not 
sought   to  give    the    Senate   the    powers 
which   have  been  so  often  contended  for 
by  Upper    Houses    in  respect    to  Money 
Bills.     There  is  the  whole  difference  of  the 
case.    Who  would  ever  dream  of  proposing 
in  the  Senate  of  America  to  give  up  the 
great  powers  they  have  in  that  respect 
for  a  system  of  responsible  government, 
unless  some    ratio    was    to   be  preserved 
between  the  two  Houses  which  would  en- 
able the  Senate,   at  any  rate,  to  be  con- 
sidered a  strong  factor  in  ordinary  legisla- 
tion %     It  is  not  correct  to  say  that  one  of 
the  Houses  here  is  devised  or  will  act  as 
a  check  or  checkmate  on  the  other.     That 
is,  with  the  greatest  respect  to  my  honor- 
able  friend,  an  entire   misdescription    of 
the   position.      One    of   these    Houses    is 
devised    in     order     that     it     may     give 
some     representation    to     the     corporate 
capacity    of    the    states,    and    in    order 
that   the  voice  of  those    states    may    be 
heard  in  ordinary  legislation  whenever  it 
is  necessary  for  the  representatives  of  a 
state   to  act  together.     That  is  the  main 
object  of  the  proposal  of  a  Senate.     The 
entirety  of    that   object    would    be   done 
away  with  if  the  proposal  of  my  honorable 
friend  were  carried.      As    the    honorable 
member  (Mr.  Symon)  has  pointed  out,  it 
is   aimed,    not   at   the    quota   which  was 
so  much  objected  to   by  Sir  George  Tur- 
ner,   but    at    the    numerical    proportion 
between  the  two   Houses.     The  real  ob- 
ject of  this  amendment,  if  it  is  carried,  is 
to  make  impossible  any  provision  for  dead- 
locks, if  any  is  necessary,  unless  there  is 
[Mr.  Barton. 


some  such  method  as  a  referendum, 
because  many  honorable  members  say — 
"We  had  better  take  the  chance  of  a 
national  or  general  referendum  than  leave 
the  Senate  in  this  position,  because  the 
Senate  then  would  be  totally  powerless  in 
theeventof  a  joint  vote  having  to  be  taken." 
Therefore,  this  is  a  proposal,  whether  my 
honorable  friend  means  it  or  not,  to  under- 
mine the  collective  vote,  and  to  make  that 
collective  vote  a  merely  nugatory  pro- 
position, which,  by  consequence,  would 
have  to  be  taken  out  of  the  Constitution 
and  make  room  for  something  more  drastic 
for  the  purpose  of  entirely  emasculating 
the  Senate.  I  have  always  been  in  favour 
of  working  this  Constitution  by  the  method 
we  know  of — the  method  of  responsible 
government.  I  have  always  been  in 
favour  of  so  much  preponderance  of  power 
being  given  to  the  House  of  Representatives 
as  will  make  that  responsible  government 
something  more  than  a  name,  and  will  in- 
sure the  due  working  of  that  machine.  I 
have  alwuys  been  ready  to  go  that  far.  I 
have  alwrays  insisted  that  there  is  justice 
in  the  position  of  the  states  themselves 
when  they  say  that,  granted  you  provide 
for  the  working  of  responsible  government, 
you  must  outside  that  allow  the  states 
to  have  some  voice  in  legislation  as  the 
entities  of  government  that  they  are  them- 
selves. My  honorable  friend's  proposition 
has  relation  to  other  clauses,  for  instance, 
to  clause  9.  I  will  read  the  clause  as  it 
appears  in  print  now  : — 

The  Senate  shall  be  composed  of  senators  for 
each  state,  directly  chosen  by  the  people  of  the 
state,  voting,  until  the  Parliament  otherwise 
determines,  as  one  electorate.  Until  the  Par- 
liament otherwise  provides,  there  shall  be  six 
senators  for  each  original  state.  The  Parlia- 
ment may,  from  time  to  time,  increase  or 
diminish  the  number  of  senators  for  each  state, 
but  so  that  equal  representation  of  the  several 
original  states  shall  be  maintained,  and  that  no 
original  state  shall  have  less  than  six  senators. 

Mr.  Isaacs. — I  do  not  think  it  touches 
that. 

Mr.  BARTON.— I  think  it  touches 
clause  9,  for  this  reason :   That  Parliament 
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may  increase  or  diminish  the  number  of 
senators  for  each  state.  That  requires 
the  assent  of  two  Houses.  If  there  is  a 
proposition  that  the  number  of  the  House 
of  llepresentatives  shall  be  increased 
without  a  corresponding  proposition  that 
the  number  of  senators  shall  be  increased 
that  proposition  may  be  expected  to  be 
rejected  by  the  Senate.  That  is  to  say, 
if  the  matter  is  left  open,  as  proposed 
by  the  amendment,  that  proposition  may 
then  be  expected  to  be  rejected  by  the 
Senate,  and,  under  this  dead-lock  clause,  if 
it  is  quite  twice  rejected,  once  before  a 
dissolution  and  once  afterwards,  there 
\n  iy  be  a  collective  vote,  which  may  be 
carried  by  a  majority  of  three-fifths,  or,  if 
my  honorable  friend  has  it  his  way,  there 
will  be  instead  of  that  collective  vote  a 
mass  referendum,  of  which  he  thinks  he 
foresees  the  result. 

Sir    George    Turner. — I    have   never 
advocated  a  mass  referendum. 

Mr.  BARTON.— No.  I  was  speaking 
of  my  honorable  friend  (Mr.  Isaacs),  whom 
I  have  always  understood  to  be  a  pro- 
poser of  a  dual  referendum  as  an  ex- 
pedient in  the  Constitution,  and  to  prefer 
a  mass  referendum.  I  am  taking  that  as 
his  honest  opinion.  The  result  would  be 
simply  this :  Either  there  would  be  a 
constant  state  of  deadlocks  whenever  a 
proposition  of  this  kind  came  up,  which 
would  be  finished  in  the  way  which  has 
been  spoken  of,  according  to  the  expecta- 
tions of  those  who  would  support  such 
amendments  as  this,  a  crushing  of  the 
Senate  on  each  occasion;  or  else,  if  the 
Senate  had  its  way,  it  could  hold  out,  if  it 
was  not  altogether  held  down  by  a  collec- 
tive vote  or  by  a  referendum,  it  could  go 
on  refusing  the  proposition  to  increase  the 
number  of  the  House  of  Representatives 
till  the  Senate,  in  its  own  good  time, 
chose  to  pass  the  Bill  with  a  provision 
that  the  proportion  of  two  to  one,  or  any 
other  proportion  they  thought  right, 
should  be  maintained.  I  do  not  think 
that  propositions  which  are  likely  to  be 
fruitful   of    dead-locks,     and    fruitful    of 


disagreements,  should  find  a  place  in  this 
Constitution,  and  I  do  think  it  is  some 
security  to  the  smaller  states,  which  thej 
ought  to  have,  that  the  Senate  should  Lear 
some  fixed  ratio  to  the  House  of  Represen- 
tatives. I  have  heard  of  honorable  mem- 
bers who  before  voted  for  this  proposal  for 
a  fixed  ratio  say  it  might  be  guarded 
by  the  words — "Until  Parliament  shall 
otherwise  provide."  I  have  always  held 
there  should  be  no  words  in  the  Con- 
stitution which  should  be  altered  with- 
out the  process  for  the  alteration  of 
the  Constitution  being  gone  through.  I 
hope  to  adhere  to  that  opinion.  I  hope 
I  have  not  spoken  at  undue  length. 
I  know  this  is  not  a  time  for  long 
speeches  on  the  question  of  the  ratio  of 
representation  in  the  Houses,  which  is 
now  being  discussed  for  the  third  time. 
Much  more  I  might  say,  but  I  shall  leave 
the  matter  now,  and  ask  honorable  mem- 
bers not  to  accept  the  amendment. 

Question— That  the  words  proposed  to 
be  omitted  stand  part  of  the  proposed  new 
clause — put. 

The  committee  divided — 

Ayes       ...  ...  ...     25 

Noes'      ...  ...  ...     15 


Majority  against  the  amendment 
Atk. 


10 


Abbott,  Sir  J.  P. 
Briggs,  H. 
Brown,  N.  J. 
Cockburn,  Dr.  J.  A. 
Crowder,  F.  T. 
Dobson,  H. 
Douglas,  A. 
Downer,  Sir  J.  W. 
Forrest,  Sir  J. 
Glynn,  P.  M. 
Grant,  C.  H. 
Hackett,  J.  \Y. 
Hassell,  A.  Y. 

Berry,  Sir  G. 
Brunker,  J.  N. 
Carruthers,  J.  H. 
Deakin,  A. 
Higgins,  H.  B. 
Holder,  F.  \V. 
Howe,  J.  H. 
Kingston,  C.  C. 


Henning,  A.  H. 
Henry,  J. 
Lee  Steere,  Sir  J. 
Lewis,  N.  E. 
O'Connor,  R.  E. 
Solomon,  V.  L. 
Symon,  J.  H. 
Venn,  H.  W. 
Walker,  J.  T. 
Wise,  B.  R. 
Zeal,  Sir  W.  A. 
Teller. 
Barton,  E. 
N 

Lyne,  W.  J. 
Peacock,  A.  J. 
Quick,  Dr.  J. 
Reid,  G.  H. 
Trenwith,  W.  A. 
Turner,  Sir  G. 
Teller. 
Isaacs,  I.  A. 
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Question  so  resolved  in  the  affirmative. 

Mr.  ISAACS  (Victoria).  —  I  have  not 
had  time  to  look  at  the  last  sub-clause, 
which  reads  as  follows  : — 

But  notwithstanding  anything  in  this  or  the 
last  preceding   section,   five   members   at   least 
shall  be  chosen  in  each  original  state. 
What    is    the    precise    meaning   of    those 
words  ? 

Mr.  BAR  TON  (New  South  Wales).— It 
means  those  who  have  joined  the  Constitu- 
tion in  the  first  instance.  You  will  find 
that  in  clause  9,  as  amended  in  Sydney. 

The  new  clause  was  agreed  to. 

[The  Chairman  left  the  chair  at  seven- 
teen minutes  past  five  o'clock  p.m.  The 
committee  resumed  at  half -past  seven  o'clock 
p.m.] 

Clause  28.  — When  in  the  apportionment  of 
members  it  is  found  that,  after  dividing  the 
number  of  the  people  of  a  state  by  the  quota, 
there  remains  a  surplus  greater  than  one- half 
of  the  quota,  the  state  shall  have  one  more 
member. 

Mr.  O'CONNOR  (New  South  Wales). 
— I  beg  to  move — 

That  clause  26  be  omitted. 
It    is    a     necessary    amendment,     conse- 
quential upon  the  last  one  made. 

The  clause  was  struck  out. 

Clause  27. — Notwithstanding  anything  in 
section  24,  the  number  of  members  to  be  chosen 
by  each  state  at  the  first  election  shall  be  as 
follows :  [  To  be  determined  according  to  latest 
statistical  returns  at  the  date  of  the  passing  of  the 
Act,  and  in  relation  to  the  quota  referred  to  in 
previous  sections.  ] 

Mr.  O'CONNOR  (New  South  Wales).— 
I  beg  to  move  — 

That  the  words  "section  24"  (line  2)  be 
struck  out,  and  that  the  words  ' '  the  last  pre- 
ceding section"  be  substituted. 

Mr.  HIGGINS  (Victoria).— I  see  in  this 
clause  that  there  is  a  gap  after  the  words 
"  as  follows."  At  what  stage  is  it  proposed 
to  have  that  gap  filled  up  1  Is  it  before 
this  Bill  is  sent  home,  or  afterwards  1 

Mr.  O'Connor. — It  is  to  be  filled  up 
according  to  the  latest  statistical  returns, 
at  the  date  of  the  passing  of  the  Act,  by 
the  Imperial  Parliament. 


Mr.  HIGGINS.— You  leave  it  for  the 
Imperial  Parliament  to  fill  in  the  gap? 

Mr.  O'Connor.  —  Undoubtedly.  The 
figures  may  change  in  the  meantime. 

The  amendment  was  agreed  to. 

Mr.  O'CONNOR  (New  South  Wales).— 
I  beg  to  move — 

That  the  word  "by"  (line  3),  be  struck  out, 
and  that  the  word  "  in  "  be  substituted. 

The  amendment  was  agreed  to. 

The  clause,  as  amended,  was  agreed  to, 

Clause  28. — Subject  to  the  provisions  of  this 
Constitution,  the  number  of  members  of  the 
House  of  Representatives  may  be  from  time  to 
time  increased  or  diminished  by  the  Parlia- 
ment. 

Mr.  O'CONNOR  (New  South  Wales).— 
I  beg  to  move — 

That  clause  28  be  omitted. 

Sir  GEORGE  TURNER  (Victoria).— I 
want  to  call  attention  to  the  striking  out 
of  this  clause.  It  provides  that,  according 
to  the  provisions  of  the  Constitution,  the 
number  of  members  of  the  House  of  Repre- 
sentatives may  be  from  time  to  time  in- 
creased or  diminished  by  the  Parliament. 
We  have  made  a  special  provision  that  the 
number  of  the  senators  may  be  increased 
or  diminished,  and  we  have  determined 
that  there  shall  be  as  nearly  as  practicable 
two  members  in  the  House  of  Represen- 
tatives to  one  member  in  the  Senate.  I 
assume  that,  as  we  have  done  that,  my 
honorable  friend  and  his  colleagues  on  the 
Drafting  Committee  think  that  this  clause 
is  unnecessary.  I  do  not  know  whether 
it  is  so  or  not,  but  it  may  be  argued  after- 
wards that  as  we  have  inserted  a  power  to 
increase  the  number  of  the  Senate,  we 
have  no  power  to  increase  the  number 
of  the  House  of  Representatives.  Con- 
sequently, a  difficulty  may  arise  as  to 
whether  we  could  really  carry  out  the 
intention  of  the  Bill,  and  from  time  to 
time,  as  necessity  arose  and  the  number  of 
the  senators  was  increased,  whether  we 
should  have  power  to  increase  the  number 
of  the  House  of  Representatives.  How- 
ever, I  do  not  feel  that  I  am  called  upon 
to   take  the   responsibility   of    moving  in 
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this  connexion.  I  assume  that  the  Draft- 
ing Committee  have  carefully  considered 
the  matter.  L  simply  draw  attention  to 
it. 

Mr.  BARTON  (New  South   Wales).— 
The    fact    of    the    matter    is    this :     In 
clause    24a    there    is    a    provision   at  the 
beginning,     which    is    absolute,    tli.it    the 
number   of    members    of   the     House    of 
Representatives    shall    be    as    nearly    as 
practicable    twice     the     number    of    the 
senators,  and  that  the  number  of  senators 
to  be  chosen  in  each  state  shall,  whenever 
sary,  be   determined  in  the   manner 
set  forth  in  the   clause.     Then  it  is  pro- 
vided that  the  number  of  members  shall 
be  settled  according  to  a  quota,  the  pro- 
vision being  that  there  shall  be  two  mem- 
bers of  the   House  of  Representatives  to 
one  member  of  the   Senate,   as  nearly  as 
practicable.       But    there    are    governing 
words    "  until   the   Parliament   otherwise 
provides,"    which   give     the     Parliament 
further  scope  to  deal  with  the  whole  ques- 
tion, except  that  the  proportion  of  two  to 
one  is  to  be  maintained.     And  then  if  my 
riant  honorable  friend  will  turn  to  clause  52 
he   will  find  that  there  is  a  provision,  in 
the  shape    of   new    sub-section    34b,  that 
the  Parliament  is  to  have  power  to  legis- 
late with  respect  to  all  matters  in  regard 
to  which  provision  is  made  by  this  Con- 
stitution  until  the  Parliament   otherwise 
provides.     So  that  we  give  power  to  make 
huvs  in  respect  of  all  matters  in  regard  to 
which  provision  is  made  by  the  Constitu- 
tion,  and  accordingly   the   Parliament  is 
empowered   to    legislate    whenever   it    is 
found  necessary. 

Sir  George  Turner. — Surely  that  is 
determining  the  number  of  members  1 

Mr.  BARTON.— It  is  quite  clear  there 
is  a  power  at  any  time  to  determine  the 
number  of  members  until  separate  pro- 
vision is  made  in  that  matter.  But,  at  the 
same  time,  I  do  not  wish  to  express  a  strong 
opinion  upon  the  point.  We  thought  that 
this  clause  might  well  go  out,  but  if  my 
right  honorable  friend  suggests  that  it 
should    be   retained,   we    will    leave  it  in 


nsideration  when  we  come 
to  the  adjournment  for  drafting  purpo 

Sir  George  Turner. — I  am  content  to 
be  guided  by  the  opinion  oi  the  Drafting 
Committee. 

Mr.  BARTON.— We  will  leave  the 
clause  in  at  this  stage. 

Mr.  ISAACS  (Victoria).— I  would  sug- 
gest to  the  Drafting  Committee  that  they 
should  consider  at  the  same  time  this 
point  :  If  this  clause  be  left  out,  no  Bill 
can  be  introduced  for  the  purpose  of  in- 
creasing the  number  of  members  of  the 
House  of  Representatives. 

Mr.  Barton. — I  do  not  think  that  is 
so. 

Mr.  ISAACS. — I  think  it  is  so.  You 
could  introduce  a  Bill  to  increase  the 
number  of  the  Senate,  and  then  the  law 
of  the  Constitution  would  operate  upon 
that,  and  the  number  of  the  House  of 
Representatives  would  be  consequentially 
increased.  This  only  emphasizes  the  ob- 
jection I  formerly  had  to  the  clause— but 
that  matter  is  past  and  gone. 

Mr.  Barton. — It  is  quite  true  that  a 
Bill  would  have  to  be  introduced  for 
increasing  the  number  of  the  one  without 
the  other. 

Mr.  ISAACS. —  The  way  the  matter 
presents  itself  to  me  is  this  :  The  only 
power  by  which  the  Parliament  could  act 
would  be  by  increasing  the  number  of  the 
Senate,  and,  according  to  the  Constitution, 
having  done  so,  the  House  of  Representa- 
tives would  have  to  be  as  nearly  as  possible 
constituted  in  the  proportion  of  two  to  one 
of  the  Senate. 

Mr.  BARTON  (New  South  Wales).— 
Then  if  necessity  arose  for  increasing  the 
number  of  the  Senate,  the  provision  is 
quite  simple,  inasmuch  as  the  number  of 
the  House  of  Representatives  it  is  pro- 
vided shall  be  increased  proportionately. 
So  that  the  purport  would  be  to  increase 
the  numberof  the  House  of  Representatives 
at  the  same  time  as  the  number  of  the 
Senate  was  increased.  It  is,  however, 
probably    just    as    well    that     the    clause 
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should  be  left  as  it  stands  at  the  present 
stage. 

The  motion  for  striking  out  the  clause 
was  negatived,  and  the  clause  was  agreed 
to. 

Clause  29. — Until  the  Parliament  otherwise 
provides,  the  electoral  divisions  of  the  several 
states  for  the  purpose  of  returning  members  of 
the  House  of  Representatives,  and  the  number 
of  members  to  be  chosen  for  each  electoral 
division,  shall  be  determined  from  time  to  time 
by  the  Parliaments  of  the  several  states.  Until 
division  each  state  shall  be  one  electorate. 

Mr.  BARTON  (New  South  Wales).— I 
beg  to  move — 

That  the  words  "of  the  several  states  "  be 
omitted,  and  the  words  "in  each  state  "  inserted 
in  lieu  thereof. 

The  amendment  was  agreed  to. 

Air.  BARTON  (New  South  Wales).— 
I  beg  to  move — 

That  the  words  "  Parliaments  of  the  several 
states.  Until  division  each  state  shall  be  one 
electorate,"  be  omitted,  with  a  view  to  the  in- 
sertion of  the  words  "  Parliament  of  the  state. 
In  the  absence  of  other  provision  each  state 
shall  be  one  electorate.  No  electoral  district 
shall  be  formed  out  of  parts  of  different  states." 

Mr.  HOWE  (South  Australia).— I  should 
like  the  leader  of  the  Convention  to 
explain  the  meaning  of  the  words  "  No 
electoral  district  shall  be  formed  out  of 
parts  of  different  states."  Has  that  ever 
been  contemplated  ? 

Mr.  Barton. — Whether  it  has  or  has 
not  been  contemplated,  it  might  be  done 
unless  it  were  prohibited.  I  think  that 
the  provision  is  necessary. 

The  amendment  was  agreed  to. 

The  clause,  as  amended,  was  agreed  to. 

Clause  42  (providing  for  the  continuance 
of  existing  election  laws  until  the  Par- 
liament of  the  Commonwealth  otherwise 
provides)  was  omitted. 

Clause  44a. — No  elector  who  has  at  the  estab- 
lishment of  the  Commonwealth,  or  who  after- 
wards acquires,  a  right  to  vote  at  elections  for 
the  more  numerous  House  of  the  Parliament  of  a 
state,  shall,  whilst  the  qualification  continues, 
be  prevented  by  any  law  of  the  Commonwealth 
from  exercising  such  right  at  elections  for 
either  House  of  the  Parliament. 
[Mr.  Barton. 


Mr.  BARTON  (New  South  Wales).— 
I  beg  to  move — 

That  the  words  ' '  has  at  the  establishment 
of  the  Commonwealth,  or  who  afterwards  ac- 
quires "  (lines  1-3),  be  omitted,  with  a  view  to 
the  insertion  of  the  words  "  at  the  establish- 
ment of  the  Commonwealth  or  afterwards  has 
under  the  law  in  force  in  any  state  at  the  estab- 
lishment of  the  Commonwealth." 

Sir  GEORGE  TURNER  (Victoria).— It 
appears  to  me  that  this  proposal  would 
make  a  very  important  alteration. 

Mr.  BARTON  (New  South  Wales).— 
That  is  an  alteration  of  substance  which 
I  will  explain.  I  agree  with  the  object  of 
the  clause  as  proposed  to  be  limited  by  the 
amendment  which  I  am  now  proposing. 
That  is  to  say,  I  quite  agree  that  any 
elector  who,  at  the  establishment  of  the 
Commonwealth  or  afterwards,  has,  under 
the  law  in  force  in  any  state  at  the  estab- 
lishment of  the  Commonwealth,  the  right 
to  vote  at  elections  should  not  be  pre- 
vented by  any  law  of  the  Commonwealth 
from  exercising  that  right.  But  I  wish 
to  bring  again  under  the  notice  of  the 
Convention  this  point.  The  matter  was 
discussed  at  Adelaide,  and  it  did  not 
receive  as  full  discussion  as  it  might 
have  at  the  time.  I  wish  to  draw  the 
attention  of  the  Convention,  lest  hon- 
orable members  should  think  that  the 
matter  had  been  in  any  way  hastily  done, 
to  the  effect  of  the  provision  inserted  in 
Adelaide.  I  was  induced  to  propose  this 
as  a  matter  of  substitution,  by  the  con- 
sideration that  a  great  deal  of  harm  might 
be  done  by  the  unlimited  effect  of  the 
provision  as  in  the  Bill.  Under  the  pro- 
vision adopted  in  Adelaide,  not  only  the 
elector  who  had  at  the  establishment  of 
the  Commonwealth  a  right  to  vote  at 
an  election  for  the  Legislative  Assembly 
retained  the  right  to  vote  for  both  Houses 
of  Parliament  of  the  Commonwealth,  and 
could  not  have  that  right  taken  away 
whilst  he  remained  qualified,  even  though 
the  Commonwealth  passed  a  law  for  a 
uniform  suffrage.  Not  only  could  that  be 
done — to  which  I  did  not  object — but  by 
the    effect    of    the    clause,    as   passed    in 
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Adelaide,  any  state  might  alter  from  time 
to  time  its  suffrage  for  its  House  of 
Assembly,  and,  having  altered  it,  notwith- 
standing the  existence  of  the  Common- 
wealth, the  person  who  acquired  under 
that  alteration  a  right  to  vote  for  the 
House  ei  Assembly  in  that  particular 
state  might  vote — although  the  extension 
of  the  suffrage  gave  it  not  only  to  women, 
but,  perhaps,  to  such  a  class  as  the  young 
persons  of  sixteen  years  of  age  who 
are  now  agitating  in  some  places  for 
a  vote  —  notwithstanding  the  different 
suffrages  of  other  states,  at  elections  for 
either  House  of  the  Commonwealth.  It 
all  along  struck  me  that  in  doing  that  we 
went  too  far ;  that  we  made  a  mistake  in 
Adelaide.  We  did  not  make  any  mistake 
in  Adelaide  in  allowing  a  person  to  retain, 
and  preventing  the  Commonwealth  from 
taking  away  from  him,  his  qualification  by 
any  law  in  force  at  the  establishment  of 
the  Commonwealth,  but  we  made  a  mis- 
take in  leaving  it  open  to  every  state  to 
alter  its  own  suffrage,  which  is  right,  but 
by  altering  its  own  suffrage  to  confer  on 
persons  not  entitled  to  vote  in  other  states 
the  right  to  vote  at  elections  for  the  Com- 
monwealth, because,  as  they  »were  given 
that  right  under  the  law  of  the  state, 
they,  by  the  operation  of  this  clause, 
would  be  entitled  to  the  benefit  of  every 
successive  alteration  of  the  law,  no 
matter  to  what  length  or  depth  it 
went,  and  in  such  a  way  that  they 
would  be  entitled  to  influence,  and 
very  strongly  influence,  the  composition 
of  both  Houses  of  the  Commonwealth. 
While  we  may  legitimately  say  that  until 
the  Parliament  makes  a  law  for  a  uniform 
suffrage,  the  suffrage  existing  in  the  states 
at  the  time  of  the  establishment  of  the 
Commonwealth  shall  prevail  for  the  elec- 
tion of  members  of  both  Houses  of  Parlia- 
ment it  is  not  a  rational  provision  to  allow 
it  to  be  in  the  hands  of  any  state,  not 
merely  to  alter  its  own  suffrage  for  its 
own  internal  Legislature,  but  to  alter 
it  in  such  a  way  that  it  might  affect 
the  composition  of  the  two  Houses  of 
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the   Commonwealth  Parliament,   and  the 
character  of  its  legislation. 

Mr.  Peacock. — Would  not  the  effect  of 
the  proposal  be  that,  if  female  suffrage 
were  granted  in  Victoria  after  the  estab- 
lishment of  the  Commonwealth,  it  could 
not  be  exercised  in  elections  for  the  Com- 
monwealth ? 

Mr.  Kingston. — Yes  ;  we  would  have  it, 
and  you  would  not. 

Mr.  BARTON.  — The  right  to  vote 
which  any  person  had  at  the  time  of  the 
establishment  of  the  Commonwealth  would 
be  continued.  Alterations  might  after- 
wards be  made  in  the  suffrage  of  any 
state,  which,  if  extended  to  Commonwealth 
elections,  would,  as  I  have  said,  affect  the 
composition  of  both  Houses  of  the  Com- 
monwealth Parliament  and  the  character 
of  its  legislation.  That  is  not  a  rational 
provision.  It  is  a  rational  thing  until  the 
Commonwealth  Parliament  legislates  to 
retain  to  every  person  the  right  which  he 
possesses  at  the  time  of  the  establishment 
of  the  Commonwealth,  but  to  do  more 
than  that  would  be  to  give  the  states 
power  to  legislate  for  the  purposes  of  the 
Commonwealth.  That  is  a  power  that  the 
states  ought  not  to  have,  and  I  do  not 
think  it  is  consistent  with  the  freedom  of 
state  rights  which  we  wish  to  confer.  Our 
purpose  is  to  protect  the  states  in  the  man- 
agement of  their  own  internal  affairs,  in  the 
election  of  legislators,  and  in  the  carry- 
ing out  of  state  legislation.  To  give  a 
state  the  power,  after  the  Federal  Parlia- 
ment is  established,  of  altering  the  com- 
position and  character  of  the  Legislature 
and  the  legislation  of  the  Commonwealth, 
would  certainly  be  unwise.  The  states 
might  be  satisfied  with  the  rights  that 
existed  at' the  time  of  the  establishment  of 
the  Commonwealth,  knowing  that,  by  the 
influence  they  can  exercise  on  the  Parlia- 
ment of  the  Commonwealth,  they  can 
secure  any  legitimate  reform.  If  a  state 
passes  a  law  giving  the  suffrage  to  persons 
of  sixteen  years  of  age — and  an  agitation 
is  already  in  force  with  that  object — that 
I  would   certainly   have  a  serious  influence 
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upon  the  character  or  the  Commonwealth 
Parliament. 

Mr.  Kingston. — Where  has  that  been 
seriously  proposed  ? 

Mr.  BARTON.— I  have  seen  it  in  the 
newspapers  already.  Let  the  honorable 
member  not  be  under  a  mistake  about 
this  matter.  It  is  quite  certain  that 
movements  for  the  extension  of  the 
suffrage  will  not  cease  at  any  point  at 
which  he  thinks  they  will  cease.  These 
movements  go  on,  from  time  to  time,  and 
those  who  have  succumbed  to  them  from 
the  beginning  have  done  so,  in  many  cases, 
rightly.  But  these  movements  will  goon. 
When  you  have  granted  female  suffrage, 
then  you  will  have  an  agitation  for  the 
extension  of  the  suffrage  to  persons  who 
are  not  of  the  ordinary  age  of  discretion. 
It  has  begun  already,  and  will  continue. 
There  is  no  use  blinding  our  eyes  to  that 
fact,  because  we  all  of  us  ought  to  know 
it  will  come  on.  But,  however  that  may  be, 
the  proposal  is  that  the  state  should  not 
be  allowed  after  the  establishment  of  the 
Commonwealth  so  to  alter  its  law  as  to 
the  franchise  that  whenever  the  Com- 
monwealth comes  to  make  a  uniform 
suffrage  it  will  be  blocked  because  it  can- 
not legislate  against  rights  thus  created, 
if  one  state  has  altered  its  law  so  as 
to  give  an  expansion  of  the  franchise 
with  which  other  states  do  not  agree. 
Still  the  suffrage  of  the  Commonwealth 
cannot  be  made  uniform  without  conceding 
the  same  form  of  suffrage,  not  only  to 
that  state,  but  to  all  the  states  in  which 
no  agitation  for  it  exists.  For  instance,  if 
in  one  state  the  suffrage  were  granted  to 
persons  of  twenty  or  nineteen  years  of 
age,  males  or  females,  or  both,  and  the 
Commonwealth  wanted  to  make  a  uniform 
suffrage  under  this  clause,  it  would  be 
utterly  impossible  for  the  Commonwealth 
to  do  that  without  making  that  concession 
in  every  state,  whether  the  persons  in  that 
state  wished  to  have  the  concession  made 
to  them  or  not.  So  that,  by  the  action  of 
one  state,  the  Commonwealth  would  be 
left  in  this  position  :  That  it  must  either 
f Mr,  Barton. 


make  a  suffrage  repugnant  to  the  public 
feeling  of  all  the  states  except  one,  or  else 
not  only  leave  the  suffrage  not  uniform, 
but  rugged  and  uneven  ;  because  it  would 
be  deprived  of  making  the  suffrage  uniform, 
unless  it  acted  in  a  manner  acceptable  to 
that  one  state.  Now,  I  do  not  think  it  is 
right  that  by  the  action  of  one  state  the 
Commonwealth  should  be  coerced  in  that 
manner.  This  clause  would,  in  my  opinion, 
be  a  serious  blot  in  the  Bill.  I  am  per- 
fectly willing  to  assent  to  it  if  it  be 
amended  as  I  propose,  in  which  shape,  I 
think,  it  would  be  entirely  liberal  to  every 
state  in  the  Union. 

Mr.  HOLDER  (South  Australia).— I 
think  this  clause  was  put  in  because  of  a 
motion  I  moved  in  the  Adelaide  Conven- 
tion, and  I  regret  exceedingly  that,  as 
the  matter  was  fully  discussed  there,  and 
this  very  issue  we  are  now  debating  was 
raised  and  deliberately  provided  for,  the 
question  should  be  resuscitated  now. 
Not  at  the  instance  of  a  private  member, 
but  at  the  instance  of  the  leader  of  the 
Convention,  we  have  here  an  effort  made  to 
upset  the  decision  which  was  come  to  in 
Adelaide.  I  protest  against  this  course 
of  procedure,  and  I  hope  the  Convention 
will  stand  by  what  it  did  in  Adelaide.  I 
am  supported  by  a  reference  to  clause  30, 
which  is  entirely  in  harmony  with  this 
clause,  as  it  ought  to  be ;  but  it  is  entirely 
out  of  harmony  with  this  clause  as  the 
leader  of  the  Convention  seeks  to  make 
it.  In  fact,  if  this  clause  is  altered  as 
the  honorable  member  now  proposes,  clause 
30  will  unquestionably  have  to  be  altered 
also.  Clause  30  provides  what  we  in- 
tended, namely,  that  until  the  Federal 
Parliament  adopts  a  uniform  federal  fran- 
chise, the  qualification  of  electors  and 
members  of  the  House  of  Representatives 
shall  be  in  each  state  that  which  is  pre- 
scribed from  time  to  time  (until  the  Com- 
monwealth Parliament  moves  in  the  mat- 
ter), as  the  qualification  of  the  electors  of 
the  more  numerous  House  of  the  Parlia- 
ment of  the  state.  The  idea  clearly  was 
that  until  the   Federal  Parliament  moved 
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in  the  matter,  the  state  Parliaments  were 
free  to  make  the  franchise  what  they 
pleased.  I  remember  that,  at  Adelaide,  Vic- 
toria was  mentioned.  It  was  said  that  it 
was  possible  that  in  the  near  future  Vic- 
toria might  adopt  the  adult  suffrage.  The 
question  was  asked  whether  the  franchise 
in  Victoria  would  permit  women  to  become 
electors,  and  it  was  distinctly  stated  that 
the  clause,  as  then  framed,  would  cer- 
tainly permit  them  to  exercise  the  franchise. 
Now,  we  are  asked  to  go  back  and  provide 
that  only  the  franchise  in  force  in  the 
various  states  at  the  time  of  the  establish- 
ment of  the  Commonwealth  shall  prevail. 
So  that  this  extraordinary  position  would 
be  the  effect,  that  whilst  in  South  Aus- 
tralia women  had  the  franchise,  in  the 
other  colonies  they  could  not  get  the 
franchise  until  the  Federal  Parliament 
chose  to  give  it  to  them.  If  the  clause  is 
altered  as  our  leader  wishes  it  to  be 
altered,  the  right  of  the  state  Parliaments 
to  expand  the  franchise  would  cease  on 
the  establishment  of  the  Commonwealth, 
and  the  federal  action  in  reference  to  the 
franchise  might  not  be  taken  for  some 
years. 

Mr.  McMillan. — Wasn't  it  a  conces- 
sion to  South  Australia  % 

Mr.  HOLDER. — I  moved  it  as  a  special 
concession  to  South  Australia ;  but  when 
an  honorable  member — either  Sir  George 
Turner  or  Mr.  Isaacs — pointed  out  that 
the  concession  ought  not  to  be  confined 
to  one  colony,  but  ought  to  be  made  large 
enough  to  take  in  any  colony  which  might 
desire  to  avail  itself  of  it,  I  at  once  saw 
the  force  of  that  argument.  The  Conven- 
tion saw  the  force  of  the  argument,  and 
it  deliberately  determined  that,  until  the 
Federal  Parliament  acted,  the  rights  of 
the  state  Parliaments  should  be  protected. 
It  is  that  for  which  I  am  striving  now.  I 
do  not  want  there  to  be  an  interval,  up 
to  which  the  state  Parliament  may  act, 
but  during  which  the  state  Parliament 
may  not  act,  although  the  Federal  Parlia- 
ment has  not  acted.  1  want  the  right 
of  the  state  Parliament  to  be  protected 


up  to  the  moment  when  the  Federal 
Parliament  moves.  We  have  done  that 
with  everything  else.  There  is  not 
another  case  where  we  have  stayed  the 
power  of  the  state  Parliaments  in  these 
optional  matters  except  by  the  action  of 
the  Federal  Parliament.  Then,  why  make 
an  exception  in  this  case?  I  ask  honor- 
able members  to  accept  this  amendment 
only  with  the  omission  of  the  words,  "  at 
the  establishment  of  the  Commonwealth." 
If  those  words  are  omitted  we  will  give 
effect  to  what  we  desired  in  Adelaide,  and 
in  a  somewhat  more  scientific  way,  I  think, 
than  we  did  then,  but  if  we  retain  the 
words  we  will  be  reversing  our  decision 
in  what  seems  to  me  to  be  a  most  mis- 
chievous way. 

Mr.  Higgins. — I  find  that  it  was  carried 
by  eighteen  votes  to  fifteen  votes. 
Mr.  HOLDER.— I  beg  to  move- 
That  the  pr-oposed  amendment  be   amended 
by  the  omission  of  the  words  "  at  the  establish- 
ment of  the  Commonwealth." 

Mr.  Brown. — Will  the  honorable  mem- 
ber answer  Mr.  Barton's  argument  as  to 
uniformity  of  suffrage  % 

Mr.  HOLDER.— I  did  not  think  that 
that  needed  answering.  If  there  was  a  uni- 
form suffrage  now,  and  it  was  desired  not 
to  depart  from  that  uniformity,  I  think 
there  might  be  great  force  in  the  argu- 
ment that  we  should  not  depart  from  it. 
But  there  is  no  uniformity  now.  The 
only  question  is  whether  one  out  of 
five  states  shall  have  a  special  form  of 
suffrage  and  the  other  four  be  the  other 
way,  or  whether  two  shall  have  a  special 
form  of  suffrage,  and  the  other  three  be 
the  other  way. 

Mr.  McMillan. — Did  not  we  give  up 
to  the  Federal  Parliament  the  right  of  the 
states  to  determine  the  suffrage  % 

Mr.  HOLDER.— As  soon  as  the  Federal 
Parliament  moved,  not  before.  If  the 
honorable  member  will  look  up  the  debates 
he  will  see  that  the  particular  issue  which 
is  raised  in  this  amendment  was  raised, 
debated,  and  decided  then. 
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Mr.  Barton.— How  many  things  have 
we  undone  which  were  raised,  debated,  and 
decided  then?  Dozens!  For  instance, 
what  has  the  Finance  Committee  done, 
and  very  properly  done  1 

Mr.  HOLDER.— We  have,  I  am  sorry 
to  say,  altered  some  things,  but  I  have 
never  heard  any  request  made  for  this 
alteration.  If  the  suggestion  had  come 
from  any  other  member  than  the  leader  of 
the  Convention  I  should  have  had  no  com- 
plaint to  offer,  although  I  should  have 
given  the  same  resistance  to  it. 

Mr.  Barton. — Am  I  deprived  of  the 
power  of  suggestion  then? 

Mr.  HOLDER.— If  the  honorable  mem- 
ber (Mr.  McMillan)  will  look  at  the  debates, 
he  will  find  that  this  particular  issue  was 
raised  at  Adelaide,  and  it  was  deliberately 
determined  that  the  power  of  a  state  to 
extend  its  franchise  should  be  protected 
till  the  Federal  Parliament  took  action. 
We  deliberately  arrived  at  a  conclusion 
then,  and  I  do  hope  wewill  not  upset  it  now. 
As  to  the  leader  of  the  Convention  losing 
his  personal  rights,  he  has  all  these  as  an 
individual,  and  a  weightier  influence  far 
beyond  these.  I  do  not  like  the  idea  of 
the  special  weight  and  influence  which 
attaches  to  his  position  being  cast,  with- 
out the  request  of  a  single  honorable  mem- 
ber, so  far  as  I  know,  against  the  decision 
so  deliberately  arrived  at,  and  so  con- 
sistently arrived  at. 

Mr.  Barton. — I  can  assure  my  honor- 
able friend  that  many  members  have  been 
discontented  with  that  decision  ever  since. 

Mr.  HOLDER. — I  do  not  know  that 
any  Parliament  has  raised  its  voice  against 
it,  or  that  the  Sydney  Convention  raised 
its  voice  against  it ;  and  I  hope  the  present 
Convention  will  adhere  to  its  previous 
resolution. 

Mr.  McMILLAN  (New  South  Wales).— 
So  far  as  I  understand  the  history  of  the 
affair,  it  was  understood  in  the  Bill  of 
1891  that  each  state,  according  to  the 
American  system,  should  have  the  right 
to  decide  its  own  franchise,  and  then,  by 
a  certain  amount  of  evolution  in  public 
[Mr.  Holder. 


opinion,  the  Federal  Parliament  would 
have  the  right  to  dictate  its  own 
franchise.  That,  I  think,  was  admitted 
by  almost  the  whole  of  the  Conven- 
tion. Then  came  the  question  of  South 
Australia,  which  we  admitted  was  a 
great  difficulty.  A  certain  state  of  affairs 
existed  there,  and  out  of  deference  to  that 
state  of  affairs,  it  was  decided  that  no 
interference  should  take  place  in  existing 
conditions.  Beyond  that  the  whole  matter 
was  left  absolutely  in  the  hands  of  the 
Federal  Parliament.  It  was  looked  upon 
as  an  infringement  of  the  rights  of  the 
Federal  Parliament  to  dictate  the  franchise 
in  any  other  state  outside  South  Australia. 
It  was  purely  in  deference  to  the  condition 
prevailing  in  that  colony  that  the  clause 
was  drafted.  I  recollect  the  debate  very 
well,  and  I  do  not  think  the  construction 
Mr.  Holder  puts  upon  it  could  very  well 
be  sustained.  The  point  was  brought  up 
and  it  was  settled  that  it  should  only 
apply  to  the  people  of  South  Australia. 

Mr.  Holder. — I  assure  you  the  reverse. 

Sir  GEORGE  TURNER  (Victoria).— 
My  honorable  friend  the  leader  of  the 
Convention  appears  to  attach  great  force 
to  something  he  has  discovered — some- 
thing which  none  of  us  appear  to  have 
discovered — that  an  agitation  has  arisen  to 
reduce  the  voting  age  from  21  years  to  six- 
teen years.  I  think  we  may  dismiss  that 
from  our  minds,  because,  if  federation  is  to 
come  about  in  a  reasonable  time,  we  need 
have  very  little,  if  any,  fear  that  when 
the  time  arrives  we  will  have  reduced  the 
age  to  sixteen.  But  this  amendment 
certainly  strikes  a  very  serious  blow  at 
female  franchise.  When  this  matter  was 
brought  forward  in  Adelaide,  if  I  recollect 
rightly,  it  was  contended  that  the  adult 
vote  should  be  the  basis  on  which 
the  election  should  take  place.  As  there 
was  some  objection  to  go  the  length  of 
declaring  that  in  the  Federal  Parliament 
the  adult  vote  should  exist  when  it  did  not 
exist  in  some  of  the  states,  it  was  thought 
we  might  protect  those  who  had  the  vote. 
But  when  it  was  proposed,  I  pointed  out 
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how  unfair  and  unreasonable  it  would  bo 
to  other  colonies.  South  Australia  had 
gone  in  the  van  and  proposed  the  adult 
vote,  but  New  South  "Wales  and  Victoria 
were  discussing  the  matter,  and  probably 
would,  before  long,  pas3  laws  on  the  lines 
adopted  in  South  Australia.  I  have  no 
doubt  in  my  mind  as  to  what  was  the 
intention  at  the  time.  The  intention 
was  simply  this :  We  said  we  were 
prepared  to  leave  to  the  Federal  Par- 
liament the  right  to  lay  down  a  uniform 
franchise  whenever  they  chose,  but  when 
they  did,  that  they  must  not  take  away 
from  anybody  who  had  the  right  to  vote 
that  right.  I  pointed  out  then,  as  I  do 
now,  that  if  the  right  were  simply  limited 
to  those  who  had  it  at  the  establishment 
of  the  Commonwealth,  and  a  day  or  two 
afterwards,  or  a  month  or  two  after- 
wards, before  the  Federal  Parliament  legis- 
lated, Victoria  should  grant  this  right  to 
the  women  of  that  colony,  those  women 
would  not  have  any  right  to  vote  in  the 
election  for  the  Federal  Parliament.  That 
was  thought  to  be  very  unfair,  and,  there- 
fore, if  my  recollection  serves  me  right, 
it  was  determined  that  all  who  had  the 
right  to  vote  when  a  uniform  franchise  was 
brought  into  operation  should  retain  that 
right.  If  that  be  not  done,  see  what  will 
happen  under  this  proposal.  We  should 
have  a  uniform  franchise  with  an  excep- 
tion, which  is  this  :  That  those  who  at  the 
inception  of  the  Commonwealth  have  the 
right  to  vote,  and  are  not  included  in 
that  franchise,  are  to  still  continue  to 
exercise  that  franchise ;  that  is,  that 
the  women  of  South  Australia  having  that 
power  at  the  establishment  of  the  Com- 
monwealth will  continue  to  have  it  even 
after  the  uniform  franchise  has  been  laid 
down  by  the  Parliament.  But,  perhaps, 
a  few  days  before  the  uniform  franchise  is 
established  our  friends  in  New  South 
Wales  will  think  proper  to  do  justice  to 
the  women  there,  and  give  them  a  vote ; 
and  a  little  later  we  in  Victoria  may 
follow  the  good  example  of  New  South 
Wales  and  give  our  women  a  right  to  vote. 


Then  we  shall  have  the  anomaly  that  the 
women  of  South  Australia  will  have  this 
right,  whilst  the  women  of  New  South 
Wales  and  Victoria,  because  those  colonies 
extended  the  franchise  to  women  rather 
later,  will  be  deprived  of  that  right. 
Surely  that  is  not  what  we  intend.  We 
give  the  Federal  Parliament  full  power 
to  establish  a  uniform  franchise,  and  if  at 
that  time  the  states  have  not  thought 
fit  to  give  the  right  of  voting  to  certain 
persons  within  their  colonies  those  persons 
will  have  to  suffer.  But  I  do  not  think 
we  could  cut  it  down  any  lower  than 
saying  that  all  who  have  the  right  to  vote 
at  the  time  of  the  fixing  of  the  uniform 
franchise  should  continue  to  have  that 
right.  We  should  not,  of  course,  after  the 
federal  franchise  has  been  fixed,  allow  the 
states  to  impose  a  law  having  the  effect  of 
compelling  the  Commonwealth  Parliament 
to  give  votes  to  persons  whom  it  does  not 
think  ought  to  be  enfranchised ;  but  it 
is  going  too  far,  and  doing  what  was 
never  intended  at  Adelaide,  and  what  the 
leader  of  the  Convention  has  shown  no 
justification  for,  to  agree  to  the  amend- 
ment which  has  been  proposed.  I  am 
prepared  to  agree,  so  far  as  I  see  at 
present,  that,  when  the  Federal  Parliament 
chooses  to  legislate — early  or  late,  as  the 
time  may  be — after  they  have  laid  down 
such  a  uniform  franchise  as  they  think 
fit,  all  persons  who  up  to  that  time  have 
obtained  the  right  of  voting  should  have 
that  right  granted  to  them. 

Mr.  HIGGINS  (Victoria).— I  should 
like  to  remind  my  honorable  friend  (Mr. 
McMillan)  of  what  took  place  at  Adelaide. 
If  he  looks  at  the  report  of  the  proceedings 
of  the  Convention  there,  page  732,  he  will 
see  that  Mr.  Holder  clearly  expressed  his 
views  in  the  following  words  : — 

What  I  wish  is  that  these  rights  should  be 
preserved  which  have  been  acquired  up  to  the 
time  that  the  Commonwealth  makes  its  fran- 
chise. 

Mr.  McMillan. — I  do  not  doubt  the 
debate,  but  I  doubt  what  the  effect  of 
the  division  was. 
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Mr.  HIGGINS.— This  statement  was 
made  just  before  the  division. 

Mr.  McMillan. — I  am  speaking  of  the 
effect  of  the  vote  that  was  given. 

Mr.  HIGGINS.— I  think  that  if  my 
honorable  friend  looks  at  page  732  of  the 
Adelaide  debates  he  will  alter  his  view. 
I  may  also  say  that  some  misapprehen- 
sion has  arisen  as  to  the  necessity  for  a 
uniform  franchise  being  prescribed  by 
the  Federal  Parliament.  That  is  a 
mistake.  The  Premier  of  Victoria  has 
just  spoken  as  if  the  franchise  must  be 
a  uniform  franchise  all  over  the  states. 
But  if  honorable  members  will  look  at 
clause  30,  they  will  see  that  it  simply  says 
that  "Until  the  Parliament  otherwise  pro- 
vides "  the  qualification  of  electors  of  mem- 
bers of  the  House  of  Representatives  shall 
be  that  which  is  prescribed  in  each  state 
by  the  law  of  the  state.  So  that  the 
Federal  Parliament  can  prescribe,  if  it 
thinks  fit,  that  in  Victoria  males  and  fe- 
males may  vote,  and  that  in  South  Aus- 
tralia males  and  females  may  vote,  but  that 
in  Western  Australia  only  males  may  vote. 
It  is  possible,  and,  inasmuch  as  the  number 
of  electors  does  not  in  any  way  act  as  the 
test  of  the  number  of  the  members  of  the 
House,  it  is  not  at  all  beyond  the  bounds 
of  probability,  that  matters  may  be  so 
arranged.  Therefore  I  think  the  criticism 
of  the  leader  of  the  Convention  upon  this 
provision  must  fall  to  the  ground. 

Mr.  HOLDER  (South  Australia).— I 
only  desire  to  support  wrhat  I  said  on 
this  particular  issue  when  it  was  raised 
in  Adelaide.  I  would  ask  the  atten- 
tion of  honorable  members  to  page  1196 
of  the  proceedings  of  the  Convention  in 
Adelaide,  on  22nd  April,  1897.  I  find 
it  recorded  there  that  Sir  George  Turner 
moved  precisely  the  same  amendment 
which  I  have  moved,  and  used  in  support 
of  it  almost  the  same  arguments.  The 
amendment  was  to  strike  out  the  words 
"At  the  establishment  of  the  Common- 
wealth," and  a  little  later  on  the  words 
were  struck  out.  So  that  we  voted  there 
upon  the  same  issue. 
[Mr.  Higgins. 


Mr.  O'CONNOR  (New  South  Wales).— 
My  honorable  friend  is  quite  right  as  to 
what  took  place  at  Adelaide,  but  if  he 
looks  at  the  clause  which  was  carried 
there,  even  after  being  amended  by  the 
Drafting  Committee's  amendments,  he 
will  find — as  we  thought — that  the  clause 
as  it  stands  goes  far  beyond  anything 
that  he  asked  for,  even  in  the  course  of 
the  debate.  I  will  point  out  why  I  say 
that.  If  the  honorable  member  looks  at 
clause  44a  as  'it  stands,  he  will  find  that 
it  is  provided  there  that  if  a  right  to  vote 
has  been  granted  by  a  state  the  Com- 
monwealth cannot  take  away  that  right  to 
vote,  even  though  subsequently  the  state 
itself  may  have  taken  away  the  right  to 
vote.  That  is  the  clause  as  it  stands 
now.  That  is  to  say,  so  long  as 
the  qualification  which  gave  the  vote 
continues,  although  the  qualification  in 
the  state  may  have  ceased,  the  right  to 
vote  must  be  still  continued,  and  cannot 
be  altered  for  all  time.  That  is  to  say, 
for  instance,  supposing  it  should  be 
thought  fit '  at  any  time  to  impose  certain 
disqualifications  upon  persons  who  have  a 
right  to  vote  at  the  present  time 

Mr.  Holder. — Are  you  going  back  to 
alter  clause  30  ? 

Mr.  O'CONNOR.— Supposing  it  was 
seen  fit  to  impose  disqualifications  on 
persons  voting  now,  notwithstanding  that 
the  persons  would  thereby  be  prevented 
from  voting  in  the  state,  they  would  be 
still  entitled  to  vote  for  elections  in  the 
Commonwealth. 

Mr.  Isaacs. — What  effect  do  you  at- 
tribute to  the  words  "  whilst  the  qualifi- 
cation continues  "  ? 

Mr.  O'CONNOR.— They  are  the  words 
upon  which  I  rely  for  the  statement 
which  I  made  just  now.  There  is  a 
difference  made  between  that  qualification 
and  the  right  to  vote.  No  person  who  has 
acquired  the  right  to  vote  shall,  says  the 
provision,  whilst  the  qualification  con- 
tinues, be  prevented  by  any  law  of  the 
Commonwealth  from  exercising  such  right 
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at  elections  for  either  House  of  the  Parlia- 
ment of  the  Commonwealth,  Honorable 
members  will  observe  that  it  is  not  while 
the  right  to  vote  in  the  state  continues, 
but  while  the  qualification  continues,  and  it 
is  clear  that  a  blot  would  be  placed  against 
the  establishment  of  the  Commonwealth 
law,  which  I  am  certain  was  never  con- 
templated. It  seems  to  me  that  although 
Mr.  Holder's  opinion  and  view  with  regard 
to  the  matter  were  clearly  expressed,  yet 
this  clause  goes  beyond  his  view,  and,  in 
addition  to  that,  the  views  he  expressed 
were  so  directly  contradictory  to  the  right 
to  impose  uniform  legislation  on  this  ques- 
tion that  the  Drafting  Committee  thought 
it  fairly  a  matter  for  reconsideration. 
What  is  the  position  with  regard  to  the 
preservation  of  these  rights  1 

Mr.  Deakin. — If  you  substitute  "the 
right  to  vote  "  for  "  qualification,"  it  would 
get  rid  of  the  difficulty. 

Mr.  O'CONNOR.— It  would  ;  but  I  am 
only  pointing  out  the  condition  in  which 
the  clause  was  left  to  show  that  there 
was  a  clear  apprehension  of  what 
the  honorable  member  intended.  After 
all,  what  is  the  position  in  which  the 
Commonwealth  stands  in  this  matter  2 
Surely  the  intention  is  that  this  House, 
which  is  to  represent  the  whole  Common- 
wealth, shall  have  its  franchise  settled  by 
the  Parliament  of  the  Common  wealth  as 
early  as  possible,  and  that  what  we  are 
speaking  of  as  a  uniform  franchise  shall  be 
imposed.  I  agree  with  the  honorable 
member  (Mr.  Higgins)  that,  as  a  matter 
of  law,  it  would  not  be  necessary  to  have 
this  franchise  absolutely  uniform  through- 
out the  Commonwealth.  But  the  diffi- 
culty is  this  :  The  more  differences  you 
create  in  the  franchises  of  the  various 
states,  the  more  difficulty  there  will  be 
in  arranging  for  anything  like  a  uniform 
franchise.  I  hardly  see  the  use  or  the 
necessity  for  legislation  by  the  Parliament 
of  the  Commonwealth  upon  the  subject,  if 
it  is  met  in  every  state  by  conflicting  sys- 
tems of  franchise,  of  which  any  reconcile- 
ment is  impossible.     Therefore,  it  appears 


to  me  just  that  we  should  preserve 
the  rights  we  know  of,  that  is  to  say,  all 
rights  existing  under  laws  in  force  at  the 
establishment  of  the  Commonwealth  ;  but 
that  in  the  interval  no  state  should  have 
the  right  to  pass,  perhaps,  fantastic  legis- 
lation to  satisfy  public  opinion  at  a  par- 
ticular time,  and  to  imprint  that  legislation 
upon  the  Constitution  for  all  time. 

Sir  John  Forrest. — A  state  might  in- 
crease its  representation. 

Mr.  O'CONNOR.— In  this  way  a  state 
might  increase  its  representation.  What- 
ever franchise  may  exist  in  any  state,  if 
this  clause  is  to  stand  as  the  honorable 
member  (Mr.  Holder)  wants  it  to  stand, 
is  for  ever  afterwards  to  be  embodied  in 
the  political  system  of  the  Commonwealth, 
and  cannot  be  altered.  I  say,  let  us  pre- 
serve what  there  is,  and  what  we  know  of ; 
but  do  not  let  us  give  power  to  the  states 
to  increase  the  difficulties  to  uniformity, 
and  to  throw  further  obstacles  in  the  way 
of  anything  like  a  universal  franchise. 

Mr.  Holder. — The  difficulty  can  be  got 
over  by  the  Federal  Parliament  passing  a 
franchise  law. 

Mr.  BROWN  (Tasmania).— I  should 
like  to  say  a  word  in  regard  to  the  remarks 
of  the  honorable  member  (Mr.  Holder),  as 
to  the  action  of  the  leader  of  the  Conven- 
tion in  bringing  before  us  the  amendment 
which  has' been  proposed.  I  think  that, 
so  far  from  the  honorable  and  learned 
member  being  condemned  or  criticised  in 
a  hostile  spirit  for  introducing  an  amend- 
ment which  the  close  study  that  he  has 
made  of  this  subject  has  recommended  to 
him,  he  should  be  thanked  for  what  he 
has  done. 

Mr.  HOLDER. — I  did  not  intend  to  make 
any  hostile  reference  to  the  honorable 
and  learned  member's  action ;  but  the 
amendment  nearly  slipped  through  as  a 
draftsman's  amendment. 

Mr.  Barton. — Nothing  of  the  kind. 
How  can  you  say  that,  when  I  was  ready 
to  explain  the  amendment?  If  the  right 
honorable  member   (Sir   George    Turner) 
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had    not    said    a    word,     I    should    have 
explained  the  amendment. 

Mr.  Holder. — I  accept  the  honorable 
and  learned  member's  assurance. 

Mr.  BROWN. — Passing  away  from  this 
subject,  I  wish  to  point  out  to  honorable 
members  that  if  the  clause  which  we  are 
now  considering  is  to  remain  as  it  stands, 
it  will  simply  mean  that,  although  we 
ostensibly  give  to  the  Federal  Parliament 
the  power  to  provide  for  a  uniform  fran- 
chise, that  power  can  be  only  exercised  in 
the  direction  of  framing  the  franchise 
upon  the  broadest  suffrage  existing  in 
any  colony.  I  can  understand  that  our 
friends  from  South  Australia,  with  their 
ardent  desire  for  maintaining  female 
suffrage 

Mr.  McMillan. — Their  chivalrous  de- 
sire. 

Mr.  BROWN.— I  can  understand  that, 
with  their  chivalrous  and  ardent  desire  to 
retain  female  suffrage  for  themselves,  and 
to  impose  it  upon  the  electors  of  all  the 
states,  they  must  be  very  much  opposed 
to  the  amendment  of  the  leader  of  the 
Convention.  But  I  should  like  to  point 
out  that,  in  regard  to  this  matter,  as 
in  regard  to  others,  honorable  members 
appear  to  be  too  much  inclined  to  regard 
the  Federal  Parliament  which  we  are 
about  to  create  as  a  foreign  body — as 
though  it  were  a  body  which  would  be  dis- 
posed to  act  in  a  hostile  manner,  and  to 
tyrannize  over  the  states,  instead  of  as 
a  body  composed  of  those  who  will  have  a 
direct  interest  in  doing  the  best  they  can 
to  arrange  the  suffrage  upon  the  best 
basis  for  all  the  states.  If  public  opinion 
takes  the  turn  which  I  have  no  doubt  the 
honorable  member  (Mr.  Holder)  and 
others  hope  that  it  will  take,  and  there  is 
a  general  desire  to  include  in  future 
arrangements  for  elections  the  voting  of 
women,  the  Federal  Parliament  can,  of 
course,  make  provision  for  that. 
,  Mr.  Holder. — I  am  content  to  leave 
the  matter  to  the  Federal  Parliament. 

Mr.  BROWN.— It  appears  to  me  that, 
in  his  opposition  to  the  amendment,  the 
[Mr.  Brown. 


honorable  member  is  not  content  to  leave 
the  matter  to  the  Federal  Parliament.  If 
we  do  not  adopt  the  amendment  proposed 
by  the  leader  of  Convention  the  practical 
result  will  be  that  the  uniform  franchise 
must  be  based  upon  the  broadest  possible 
suffrage  now  existing  in  any  state. 

Mr.  Holder. — That  will  be  so  even  if 
the  amendment  is  agreed  to. 

Dr.  Cockburn. — The  honorable  mem- 
ber would  not  like  to  see  the  franchise 
based  upon  the  Tasmanian  suffrage. 

Mr.  BROWN.— I  do  not  think  that 
that  would  be  a  bad  basis  for  it.  I  am 
not  at  all  sure  that  the  honorable  member 
(Dr.  Cockburn)  will  not,  before  he  is  very 
many  years  older,  see  a  revulsion  of  feel- 
ing in  regard  to  the  franchise  of  South 
Australia  which  will  astonish  him. 

Mr.  McMillan. —Tasmania  is  decently 
conservative. 

Mr.  BROWN.— We  all  know  that  com- 
munities go  a  little  astray  occasionally  ; 
but  they  correct  their  mistakes  again,  and 
I  think  it  is  quite  possible  that  those 
who  are  now  such  ardent  advocates  of  the 
reform  which  is  so  dear  to  the  heart  of 
the  honorahle  member  (Dr.  Cockburn) 
may  perhaps  see  that  they  have  gone  a 
little  too  far,  and  they  or  their  successors 
will  perhaps  desire  to  retrace  their  steps. 
The  practical  question  which  I  wish  to  put 
before  the  Convention  is  this  :  That,  as  I 
understand  matters,  unless  the  amend- 
ment proposed  by  the  leader  of  the  Conven- 
tion is  carried,  there  can  be  no  uniformity 
of  suffrage  except  upon  the  broadest  basis 
adopted  in  the  most  radical— perhaps  pro- 
gressive would  be  a  less  offensive  word — 
colony  of  the  group.  I  think  that  that  is 
a  provision  which  we  should  not  place  in 
the  Constitution. 

Mr.  GLYNN  (South  Australia).— There 
are  two  difficulties  in  connexion  with  this 
matter  which  we  must  recognise.  There 
is  the  difficulty  suggested  by  the  leader  of 
the  Convention,  that  you  ought  not  to 
place  it  in  the  power  of  a  state  to  fix  a 
maximum  of  uniformity,  and  the  difficulty 
suggested  by  a  representative  of  Victoria, 
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that  the  women  of  Victoria,  so  far  as  the 
federal  suffrage  is  concerned,  should  not  be 
placed  in  a  worse  position  than  the  women 
of  South  Australia.  We  are  not  going  to 
argue  the  policy  of  this  clause  again, 
because  it  was  settled  in  Adelaide,  but 
I  should  like .  to  suggest  a  way  out 
of  both  these  difficulties.  It  would 
lie  this  way,  to  provide  for  the  in- 
sertion of  words  after  "  right "  in  the 
second  line  of  clause  44a,  to  this  effect, 
"  similar  to  that  enjoyed  by  the  electors 
of  any  other  state  at  the  time  of  the  estab- 
lishment of  the  Commonwealth."  The 
clause  would  then  read  : — 

Any  elector  who  has  at  the  time  of  the  estab- 
lishment of  the  Commonwealth,  or  who  after- 
wards acquires,  a  right  similar  to  that  enjoyed 
by  the  electors  of  any  other  state  at  the  time 
of  the  establishment  of  the  Commonwealth  to 
vote  at  elections  for  the  more  numerous  House 
of  Parliament  of  the  state,  &c. 

The  position  would  then  be  this  :  If  Vic- 
toria adopted  adult  suffrage,  that  is,  the 
South  Australian  suffrage,  which  is  the 
maximum  suffrage  at  present  as  to  the 
right  to  vote,  the  women  of  Victoria  would 
have  the  right  to  vote  not  only  in  the 
state  elections,  but  also  for  representatives 
in  the  Federal  Parliament,  because  the 
right  would  be  fixed  by  the  similar  or 
adult  suffrage  which  obtains  in  South  Aus- 
tralia. I  think  honorable  members  will 
recognise  the  expediency  of  adopting  that 
course.  As  long  as  the  change  is  made, 
subsequent  to  the  establishment  of  the 
Commonwealth,  to  a  suffrage  in  exist- 
ence in  any  other  state  at  the  time  of 
the  establishment  of  the  Commonwealth, 
then  that  extension  of  suffrage  should 
apply  to  the  federal  as  well  as  to  the  state 
Parliaments.  That  would  conserve  every 
right  that  Victoria  asks  for,  and  at  the 
same  time  it  would  recognise  the  difficulty 
pointed  out  by  Mr.  Barton,  that  if  you  make 
a  still  further  state  change,  for  instance, 
by  fixing  sixteen  years  as  the  limit,  that 
must  not  be  the  test  of  uniformity  with 
regard  to  the  Federal  Parliament.  It  may 
be  made  by  the  Federal  Parliament 
the    universal    suffrage,     but    it    is    not 


to  be  made  the  test  of  uniformity 
by  the  Constitution.  Unless  you  make 
an  amendment  from  the  point  of  view 
of  Mr.  Barton,  you  will  certainly  put 
it  in  the  power  of  the  states  to  in- 
terfere with  the  breadth  of  uniformity 
of  the  suffrage.  Then  you  will  bring 
about  this  result :  That  any  state  may, 
after  the  establishment  of  the  Common- 
wealth, bring  about  the  change  of  suffrage 
to  the  extent  enjoyed  by  any  other  state. 
If  the  committee  wishes  it,  perhaps  I  had 
better  propose  that  addition.  Any  state 
can  establish  the  South  Australian  suf- 
frage, and  why  should  it  not  do  so  ?  There 
will  be  no  diminution  of  the  powers  of  the 
Federal  Parliament,  and,  if  Victoria  wishes 
to  extend  its  suffrage  to  the  same  extent 
as  South  Australia  has  done,  why  should 
it  not  be  able  to  do  so  1 

Mr.  Higgins — It  would  exclude  baby 
suffrage. 

Mr.  GLYNN.— Undoubtedly  it  would. 
Mr.  Kingston  has  pointed  out  that  my 
amendment  would  make  it  apply  to  the 
same  rights  as  are  in  existence  at  the  time 
of  the  Commonwealth.  That  is  quite  fair. 
After  the  establishment  of  the  Common- 
wealth, if  there  is  to  be  uniformity  on  a 
broader  basis,  it  must  be  the  federal  policy, 
because  it  is  the  Federal  Parliament  that 
would  be  affected  by  the  change.  ■  I  re- 
commend the  insertion  of  the  words  I  pro- 
pose in  the  old  clause,  instead  of  putting 
in  Mr.  Barton's  amendment.  If  Mr.  Bar- 
ton's amendment  is  put  in,  I  would  ask 
for  a  change  in  the  grammar,  because  at 
the  present  it  is  not  correct.  The  word 
"  has "  only  governs  the  last  part  of  the 
disjunctive  proposition,  whereas  it  ought 
to  govern  both  parts,  and  it  should  be  put 
after  the  word  "  Commonwealth." 

Mr.  O'Connor. — Would  there  be  any 
difference  in  the  meaning  1 

Mr.  GLYNN.— There  would  be  a  differ- 
ence in  the  grammar.  My  proposal  may 
now  be  rejected  and  afterwards  be  carried 
out,  because  I  notice  to-da}T  that  what  I 
proposed  three  days  ago,  and  which  was 
rejected,  was  adopted  by  the  Convention. 
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I  do  not  insist  on  the  particular  words  I 
have  suggested,  but  I  think  they  would 
provide  a  way  out  of  the  difficulty. 

Mr.  HOWE  (South  Australia).— I  am 
sure  the  Convention  owes  a  deep  debt  of 
gratitude  to  Mr.  Glynn,  because  during 
the  debates  he  has  always  been  for- 
ward in  offering  a  solution  of  many  diffi- 
cult questions.  But  in  this  particular 
instance  I  do  not  go  with  him,  because  he 
aims  at  uniformity.  I  believe,  in  electoral 
matters  and  as  far  as  the  franchise  goes, 
that  in  the  vigorous  life  of  a  free  people 
each  individual  state  should  be  allowed 
to  work  out  its  own  destiny.  What  does  it 
matter  to  the  Commonwealth  whether 
South  Australia  has  female  suffrage,  or 
even  if  they  go  further,  and  say  that 
every  one  who  has  attained  the  age  of 
eighteen  years  shall  have  a  vote?  They 
can  only  send  a  certain  number  of 
representatives  to  the  Federal  Parlia- 
ment according  to  the  population  of  the 
state.  It  is  not  because  we  have 
two  or  three  times  the  number  of  electors 
within  our  own  boundaries  that  the  other 
states  have  got  that  we  should  try  to 
dominate  any  other  state.  Under  this 
Constitution  South  Australia  can  only 
send  seven  members  to  the  Federal  Par- 
liament, it  matters  not  whether  you  give 
a  votevto  women  or  to  people  of  eighteen 
years  of  age.  Why  should  not  each 
individual  state  be  permitted  to  work 
out  its  political  destiny  in  its  own 
way  ?  I  do  not  believe  in  uniformity, 
even  in  families.  So  long  as  people 
are  created  as  they  are  now,  they 
should  be  allowed  to  do  the  best  they 
can  for  themselves.  If  that  applies 
to  the  individual,  why  should  it  not 
apply  to  the  state  1  I  cannot  understand 
honorable  members  objecting  to  the  state 
enfranchising  its  own  people  when  they 
are  limited  by  their  population  as  to  the 
number  of  members  they  can  send  to  the 
Federal  Parliament.  So  far  as  women's 
suffrage  is  concerned,  if  we  pass  the  clause 
in  the  form  in  which  it  is  proposed  by 
the  leader  of  the  Convention,  we  shall 
[Mr.  Glynn. 


undoubtedly  say  to  the  states  that  they 
are  not  to  adopt  women's  suffrage. 

Mr.  Douglas. — It  does  not  say  any- 
thing of  the  sort. 

Mr.  HOWE. — If  they  adopt  women's 
suffrage  it  is  not  to  apply  to  the  Federal 
Parliament.  That  is  the 'meaning  of  it. 
It  is  to  insert  the  thin  end  of  the  wedge  to 
say  that  the  states  shall  not  work  out  their 
own  destiny  so  far  as  the  franchise  is 
concerned.  The  only  fear  I  have  in  regard 
to  women's  suffrage  is  that  there  may  be 
an  alteration  in  the  franchise  of  the  states 
that  have  it,  and  if  so  it  will  be  owing 
to  conservative  influence.  The  vigorous  life 
of  the  Commonwealth  depends  on  the 
vigorous  life  of  the  several  states  that 
compose  the  Coninionwealth,  and  I  should 
be  sorry  to  see  any  proposal  carried  that 
would  interfere  with  the  right  of  the 
people  to  adopt  any  franchise.  I  should 
object  to  a  franchise  being  adopted  by  a 
state  that  would  double  the  number  of 
members  it  returned  to  the  Federal  Par- 
liament. But  so  long  as  the  representa- 
tion is  on  the  basis  of  population,  I  see  no 
reason  why  the  more  populous  states  or 
the  Federal  Parliament  should  interfere 
with  the  state  franchise. 

Mr.  GLYNN  (South  Australia).— I  beg 
to  move  my  amendment  in  this  form — 

That  the  following  be  added  to  the  clause  :  — 
"  Provided  any  such  right  acquired  in  any  state 
after  the  establishment  of  the  Commonwealth 
shall  not  be  more  extensive  than  the  same  right 
enjoyed  in  some  other  state  at  the  time  of  the 
establishment  of  the  Commonwealth." 

An  Honorable  Member. — What  will  be 
the  good  of  that  1 

Mr.  GLYNN.— It  will  enable  any 
state  to  adopt  a  suffrage  as  extensive  as 
that  of  South  Australia.  The  complaint 
is  that  you  tie  us  down  to  the  narrow 
suffrage  we  have  at  present,  and  that  if  wTe 
do  extend  the  suffrage  the  extension  will 
not  apply  to  elections  for  the  Federal 
Parliament. 

Mr.  Gordon. — Supposing  that  women's 
suffrage  is  adopted  in  Victoria  to  apply 
only  to  women  having  property. 
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Mr.  GLYNN. —  [t  would  not  be  so  ex- 
tensive as  the  suffrage  we  have  in  South 
Australia,  and  my  proviso  would  meet 
such  a  case. 

The  CHAIRMAN.— I  would  ask  the 
Hon.  Mr.  Holder  if  he  desires  to  submit 
his  amendment  ? 

Mr.  Holder. — Yes,  I  beg  to  move — 

That  all  the  words  after  '"state"  be  struck 
out. 

Mr.  ISAACS  (Victoria).— We  should  be 
willing  to  consent  to  some  such  modifica- 
tion of  the  clause  as  this  :  To  insert,  after 
the  word  "  afterwards,"  the  words  "and 
before  the  Parliament  prescribes  the  quali- 
fication of  electors  for  the  Houses  of  Par- 
liament." It  would  then  read — "Any  elec- 
tor who  has,  at  the  establishment  of  the 
Commonwealth,  or  who  afterwards,  and 
before  the  Parliament  prescribes  the  quali- 
fication of  electors  for  the  Houses  of  Par- 
liament, acquired  a  right  to  vote,"  and 
so  on. 

Mr.  McMillan. — Is  not  that  the  same  1 
Mr.  ISAACS. — No;  it  takes  away  one 
objection.  The  state  will  have  full  power 
to  prescribe  the  qualification  until  the 
Parliament  of  the  Commonwealth  does 
that  for  itself.  If  the  Parliament  of  the 
Commonwealth  chooses  to  prescribe  the 
qualification  and  prevent  any  state  from 
enlarging  the  franchise,  it  may  do  so.  If 
it  remains  inactive,  it  seems  to  me  that 
there  is  no  reason  why  the  state  should 
not  prescribe  its  own  franchise.  I  say, 
therefore,  that  the  objection  raised  that 
there  will  be  an  indefinite  power  in  the 
hands  of  the  states  to  constantly  enlarge 
the  franchise  will  not  exist  any  longer. 
If  you  cut  down  the  clause  any  further 
than  we  suggest,  a  large  amount  of 
opposition  will  be  created  to  the  Bill. 
TfcG  Kiuht  Hon.  Sir  George  Turner 
has  pointed  out  how  it  would  work  in- 
juriously. I  would  support  the  clause 
as  it  stands  rather  than  have  it  cut  down 
as  proposed,  but  I  would  ask  the  members 
of  the  Drafting  Committee  to  consider  the 
suggestion  I  have  made. 


Mr.  DOBSON  (Tasmania).— If  the  Con- 
vention desires  some  compromise  as 
tween  the  clause  as  it  stands  and  the 
amendment  proposed  by  our  leader,  I 
think  that  Mr.  Glynn's  suggestion  is  an 
admirable  one.  There  is  an  objection 
to  the  clause  which  makes  me  rather 
incline  to  the  amendment  of  Mr.  Barton. 
We  ought  not  in  this  Constitution 
to  interfere  more  than  is  absolutely 
necessary  with  state  rights  and  state 
affairs.  The  clause  as  it  stands 
will  have  the  effect  of  exerting  an 
influence  in  state  politics.  The  repre- 
sentatives of  South  Australia — and  I 
admire  their  earnestness  and  loyalty — 
have  obtained  women's  suffrage,  and  are 
so  much  in  favour  of  it  that  they  are  not 
content  with  having  it  themselves,  but 
they  desire  to  drag  other  states  along 
with  them.  I  hardly  think  that  is  quite 
fair.  If  you  lay  it  down  in  the  Constitu- 
tion that  if,  after  the  establishment  of  the 
Constitution,  any  state  enlarges  or  liber- 
alizes— I  think  that  is  the  favorite  word 
— its  franchise,  that  enlarged  or  liber- 
alized franchise  may  be  exercised  in 
Commonwealth  elections,  you  deliberately 
affect  state  politics,  and  in  this  way  : 
If  the  Government  in  Tasmania,  say, 
were  advocating  women  suffrage,  and 
if  the  Opposition  were  against  it,  you 
would  put  a  weapon  into  the  hands  of  the 
woman  suffrage  party  by  enabling  them 
to  say — "  The  ladies  of  South  Australia 
have  votes,  and  if  you  pass  this  Bill  the 
ladies  of  this  colony  also  will  have  votes 
for  both  Houses  of  the  Federal  Parliament." 
Now,  there  may  not  be  very  much  in  the 
argument,  because  I  look  forward  to  the 
time  when  the  fact  that  the  women  of 
South  Australia  having  votes  will  compel 
the  Federal  Parliament,  in  the  interests  of 
justice,  to  make  the  franchise  uniform.  I 
can  well  understand  energetic  politicians 
in  opposition,  who  want  to  play  a  good 
card  against  the  Government,  running 
this  proposal  for  what  it  is  worth  ;  but 
how  absolutely  unfair  it  would  be  to  inter- 
fere  with  our  state  franchises.     I  do  not 
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think  the  honorable  members  for  South 
Australia  need  to  be  so  earnest  in 
this  matter  outside  their  own  state,  and 
insist  on  grafting  women's  suffrage  on  the 
franchise  of  other  states. 

Mr.  Holder. — We  do  not  ask  the  other 
states  to  do  that. 

Mr.  DOBSON.— The  South  Australian 
representatives  evidently  want  the  other 
states  to  take  a  step  forward  faster  than 
they  are  inclined  to  do.  Whenever  this 
matter  comes  forward,  they  try  to  engraft 
women's  suffrage  on  to  the  franchise  of 
every  other  state.  Now,  I  ask  them  to 
leave  us  alone.  As  a  representative  of 
Tasmania,  I  ask  them  to  leave  the  women 
of  Tasmania  to  do  as  they  like  in  the 
matter.  May  I  point  out  to  them  that 
in  the  United  States  the  movement  in 
favour  of  the  extension  of  the  franchise 
to  women  is  dying  out  1  There  are  two  or 
three  little  states  in  the  backwoods  where 
they  are  agitating  for  women's  suffrage, 
but  the  movement,  generally  speaking, 
is  not  within  the  range  of  practical 
politics.  The  South  Australian  represen- 
tatives are  the  champions  of  women's  suf- 
frage in  their  own  colony.  Well,  they  have 
women's  suffrage  there,  and  why  should 
they  not  leave  our  women  and  the  men  in 
our  Parliament  to  do  as  they  think  fit  in 
regard  to  this  matter]  I  say  to  them — 
"  Do  not  hold  out  to  the  women  of  Tas- 
mania a  kind  of  bait  to  get  them  to  go 
faster  than  they  otherwise  would  go." 

Mr.  Isaacs. — Then  you  admit  it  is  a 
bait  to  the  women  of  Tasmania  1 

Mr.  DOBSON.— I  admit  that  in  many 
things  we  are  going  far  too  fast  already, 
and  I  do  not  wish  the  representatives  of 
these  colonies  to  attempt  to  influence  the 
women  of  our  colony  in  regard  to  the 
franchise. 

Sir  JOHN  DOWNER  (South  Australia). 
— I  do  not  know  that  there  is  anybody 
here  who  wishes  that  persons  under  21 
should  have  the  vote.  If  there  is,  I  should 
like  him  to  say  so. 

Mr.  Howe. — Your  leader  said  so. 

[Mr.  Dobson. 


Mr.  Kingston. — The  leader  of  the  Con- 
vention did  not  say  that  he  wishes  it. 

Sir  JOHN  DOWNER.— What  I  said 
was  that  I  do  not  believe  anybody  here 
wants  the  franchise  to  be  given  to  persons 
under  21  years  of  age.  I  was  not  referring 
to  anybody  outside.  Now,  what  are  we  dis- 
cussing? You  certainly  have  provided  in 
the  clause  with  regard  to  the  amendment 
of  the  Constitution  to  the  effect  that 
the  South  Australian  vote,  being  an 
adult  vote,  shall  be  allowed  to  con- 
tinue. You  want  to  carry  that  out 
logically,  and  therefore  you  provide 
that  any  other  colony  shall  be  allowed  to 
adopt  franchise  laws  similar  to  the  fran- 
chise law  of  South  Australia.  I  do  not 
suppose  that  anybody  wants  to  provide 
more  than  that ;  but  you  want  to  make 
the  provision  of  this  particular  clause 
broad  enough  to  allow  any  other  colony 
to  extend  its  franchise  to  the  same  extent 
as  the  franchise  has  been  enlarged  in 
South  Australia.  The  amendment  of  Mr. 
Glynn  would  certainly  allow  the  colonies 
to  make  any  laws  they  like — baby  suf- 
frage, I  think,  was  one  of  the  interjections 
I  heard. 

Mr.  Glyxn. — None  of  the  states  could 
do  that.  They  could  not  go  beyond  the 
South  Australian  suffrage,  and  have  baby 
voters. 

Sir  JOHN  DOWNER.— But  I  think 
the  honorable  member  will  admit  that 
this  does  not  relate  to  the  present  time, 
but  to  the  time  when  this  Bill  is  passed 
by  the  Imperial  Parliament. 

Mr.  McMillan.  —  We  are  on  very 
dangerous  ground. 

Sir  JOHN  DOWNER.— I  think  so  too, 
and  if  we  are  going  to  alter  the  clause  at 
all  we  had  better  have  a  very  precise 
limitation  as  to  what  we  mean.  Many  of 
the  colonies  consider  that  the  South 
Australian  law  is  an  innovation  on  the 
laws  that  they  are  accustomed  to,  and  I 
do  not  think  that  anybody  in  Australasia 
wants  to  go  one  bit  further  than  South 
Australia  has  gone  in  the  direction  of 
extending  the  franchise. 
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Mr.  Douglas. — Oh,  yes  ;  there  are  such 
people. 

Sir  JOHN  DOWNER.— Are  there?  I 
did  not  know  there  were.  I  do  not  think 
any  responsible  person  in  Australasia 
would  contend  for  more  than  adult  suf- 
frage. That  being  so,  may  I  suggest  that 
we  make  the  clause  commence  : — 

No  elector  who  at  the  establishment  of  the 
Commonwealth,  or  who,  being  an  adult,  has  the 
right  to  vote  at  elections, 

and  so  on.  That  is  the  wording  we  have 
used  in  clause  121,  where  we  have  pro- 
vided that — 

Until  the  qualification  of  electors  of  mem- 
bers of  the  House  of  Representatives  becomes 
uniform  throughout  the  Commonwealth,  only 
one-half  the  votes  for  and  against  the  proposed 
law  shall  be  counted  in  any  state  in  which  adult 
suffrage  prevails. 

Mr.  Howe. — That  is  the  clause  for 
amending  the  Constitution. 

Sir  JOHN  DOWNER. —Exactly.  I 
must  say,  speaking  for  myself  and  not  for 
anybody  else,  that  it  appears  to  me  that 
it  would  be  an  exceedingly  unreasonable 
thing  if  South  Australia  was  placed  in  a 
different  position  from  the  other  colonies.  I 
think  it  is  highly  reasonable,  seeing  that 
we  have  recognised  the  position  of  South 
Australia,  that  the  other  colonies  should 
have  the  same  right.  It  might  prevent 
much  discontent,  and  it  is  only  fair  and 
just.  I  would  ask  the  committee  to  con- 
sider whether,  if  we  use  the  words  I  have 
already  suggested,  we  shall  not  do  all 
that  is  needed.  I  think  that  the  amend- 
ment I  have  recommended  would  express 
all  that  is  required.  However,  I  only 
put  it  as  representing  my  view  of  a 
proper  policy  to  be  adopted  in  this  case. 
I  do  not  suggest  it  on  behalf  of  the  Draft- 
ing Committee.  I  speak  for  myself  only. 
In  fact,  the  Drafting  Committee  has  no 
politics.  Their  business  is  to  draft.  I 
think  these  words  would  do  all  that  is 
wanted,  and  prevent  much  that  is  dan- 
gerous in  the  amendment  proposed. 

Mr.  Holder. — After  the  suggestion  that 
has  been  made   by   Sir  John   Downer,   I 


think  the  best  direct  way  of  taking  a  vote 
would  be  to  accept  his  advice,  and  m 
the  words  "being  an  adult"  after  the 
word  "  who  "  in  the  second  line  of  clause 
44a  as  it  appears  in  the  Bill,  and  then 
keep  the  clause  as  it  stands.  I  have  no 
doubt  that  Mr.  Isaacs  would  accept  that, 
but  the  amendment  cannot  be  submitted 
until  Mr.  Barton's  proposal  is  withdrawn. 
Mr.  BARTON  (New  South  Wales).— 
The  suggested  amendment  would  simply 
go  to  this  extent :  That  if  the  Parliament 
of  the  Commonwealth  wish  to  make  a  uni- 
form suffrage,  it  would  be  of  necessity  that 
that  suffrage  should  be  an  adult  suffrage 
— that  is  to  say,  that  it  should  include 
womanhood  suffrage — and  that,  until  the 
Parliament  of  the  Commonwealth  so  legis- 
lated, the  existing  legislation  of  any  colony 
would  be  preserved,  together  with  such 
extension,  but  not  beyond  adult  suffrage, 
as  might  be  established.  I  think,  on  the 
whole,  that  I  might  consent  to  that 
amendment.  I  therefore  withdraw  my 
own  amendment  and  accept  this. 

The  amendments  were,  by  leave,  with- 
drawn. 

Mr.  Isaacs. — Insert  the  amendment 
after  the  word  "afterwards."  "Who, 
being  an  adult,"  would  mean  at  the  time 
of  the  passing  of  the  Bill. 

Mr.  BARTON.  —Yes.     I  beg  to  move- 
That  after  the  word  "afterwards  "  the  words 
"being  an  adult  "  be  inserted. 

The  amendment  was  agreed  to. 

Mr.  BARTON  (New  South  Wales).— I 
do  not  know  whether  there  will  be  any 
objection  to  a  further  verbal  amendment  j 
at  any  rate,  it  seems  to  me  to  be  almost  a 
verbal  amenndment.  There  was  some 
question  raised,  I  do  not  remember  what 
it  was,  but  perhaps  Mr.  Holder  can  help 
me,  in  regard  to  it,  as  to  the  word 
"qualification  "  in  this  clause. 

Mr.  Kingston. — An  elector  would  be 
liable  to  be  disqualified  for  crime. 

Mr.  Holder. — If  the  elector's  name  was 
struck  off  the  roll  he  would  lose  his  right 
to  vote. 
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Mr.  BARTON.— Is  not  the  right  pro- 
cess to  alter  the  word  "qualification"  to 
"  right "  % 

•    Mr.    Kingston.  —  Qualification    means 
registration. 

Mr.  BARTON.— If  the  person  has  a 
legal  right,  he  has  to  retain  that  legal 
right.  Supposing  he  lost  the  legal 
right,  but  in  some  mysterious  way  re- 
tained the  qualification,  it  is  not  in- 
tended that  the  law  should  help  him? 
It  is  only  intended  that  the  law  should 
help  him  if  he  has  a  legal  right.  I  should 
say  that,  unless  there  is  some  reason  given 
for  what  we  did  in  Adelaide,  which  I  do 
not  recollect  at  this  moment,  the  word 
"  right "  would  be  the  proper  word  to  use. 

Mr.  ISAACS  (Victoria).— In  our  Elec- 
toral Act  a  difference  exists  between  the 
right  to  vote  and  the  qualification.  A 
man  is  qualified  to  become  an  elector. 

Mr.  Kingston. — This  is  a  limitation  on 
the  right  to  vote. 

Mr.  O'Connor. — Suppose  a  man  has  a 
right  to  vote  in  some  colony  by  virtue  of 
property.  While  the  qualification  con- 
tinues to  exist  you  cannot  take  away  that 
right. 

Mr.  ISAACS. — Suppose  he  has  the  right 
to  vote  by  virtue  of  an  elector's  right,  and 
that  by  some  accident  he  does  not  renew 
his  elector's  right  for  a  day.  Is  he  to  be 
deprived  of  his  vote  because  he  takes  out 
an  elector's  right  the  day  afterwrards?  The 
qualification  exists,  but  the  right  to  vote 
does  not. 

Mr.  Barton. — Would  you  mind  putting 
that  again  1 

Mr.  ISAACS. — A  man  is  qualified  to 
become  an  elector.  He  has  not  the  right 
to  vote  until  certain  conditions  are  ful- 
filled ;  he  may  have  to  register,  or  he  may 
be  struck  off  the  roll  through  some  acci- 
dent. His  right  to  vote  is  gone  through 
some  accident,  but  his  qualification  con- 
tinues. He  is  a  person  whose  right  would 
not  be  preserved  under  this  clause,  because 
it  applies  to  the  individual — the  elector. 

Mr.  Barton. — If  he  loses  the  right  in 
his  own  state  by  his  own  negligence,  is  it 
[Mr.  Barton. 


not  right  that  he  should  lose  the  right 
also  in  the  Commonwealth  ? 

Mr.  ISAACS. — He  may  lose  it  without 
negligence  ;  he  may  lose  it  without  any 
fault  of  his  own.  That  has  been  the  case 
with  tens  of  thousands  in  Victoria. 

Mr.  DOBSON  (Tasmania). — I  was  going 
to  put  the  converse  case.  In  Tasmania, 
and  I  suppose  in  every  colony  at  every 
election,  there  are  a  number  of  persons 
whose  names  are  on  the  roll,  but  who  have 
lost  their  qualification.  As  our  Electoral 
Act  makes  the  roll  the  evidence  of  the 
qualification,  you  find  a  number  of  men 
who  have  sold  their  property  to  somebody 
else  whose  names  remain  on  the  roll,  but 
who  have  lost  their  qualification,  while 
the  name  of  a  man  who  has  bought  a  pro- 
perty just  after  the  roll  has  been  made 
up,  although  he  has  the  qualification, 
is  not  on  the  roll.  I  think  we  ought 
to  consider  whether  the  word  "  quali- 
fication" is  to  remain  in  the  clause, 
because  you  may  have  a  number  of 
persons  on  the  state  rolls  who  have 
lost  their  qualifications,  and  who  there- 
fore, under  this  clause  as  it  stands,  would 
not  be  able  to  vote  in  the  Commonwealth, 
but  they  would  have  a  vote  in  the  state. 
You  will  have  a  roll  which  governs  all 
state  elections,  but  which  does  not  apply 
to  Commonwealth  elections,  and  you  will 
have  to  direct  an  officer  to  go  through  the 
different  state  rolls,  and  see  whether  a  man 
is  entitled  to  vote  for  the  Commonwealth, 
if  you  keep  in  the  word  "qualification." 

Mr.  DOUGLAS  (Tasmania).— The  hon- 
orable member  (Mr.  Dobson)  is  perfectly 
correct  in  what  he  says.  The  rolls  are 
made  up  from  time  to  time.  A  man  sells 
a  property,  and  his  name  remains  on  the 
roll  for  years  and  years,  because  no 
notice  is  taken  of  the  change  of  property. 
The  man  is  not  qualified  to  vote  in  strict 
law,  but,  as  his  name  is  on  the  roll,  he  is 
entitled  to  vote.  Therefore  the  word  "right" 
should  be  inserted  in  place  of  the  word 
"  qualification."  He  has  not  the  qualifica- 
tion, but  he  has  the  right  to  vote,  because 
his  name  is  on  the  roll,  and  no  objection 
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can  be  taken  at  the  time  of  an  election  to 
any  person  whose  name  is  on  the  roll. 
Under  the  old  system  of  voting  a  man, 
when  he  came  up  to  vote,  had  to  show 
his  qualification,  and,  therefore,  the  roll 
should  settle  all  questions  of  dispute. 
The  only  question  which  can  be  put 
to  him  is :  Is  this  your  name  on 
the  roll?  He  signs  his  name,  and  he  is 
not  asked  his  qualification  at  all.  The 
word  qualification  is  entirely  mislead- 
ing. .  It  does  not  carry  out  the  meaning 
of  the  clause.  Apparently  it  was  put 
in  because  the  draftsman  could  not  con- 
sider it  proper  to  use  the  word  "right." 
I  move — 

That  the  word   "  right  "  be  substituted   for 
the  word  "  qualification." 

M  r.  GLYNN  (South  Australia). —I  would 
suggest  to  my  honorable  friend  (Mr. 
O'Connor)  whether  it  would  not  be  better 
to  change  "elector"  into  "  person,"  and 
make  the  clause  begin—"  Any  person  who 
at  the  time  of  the  establishment  of  the 
Commonwealth  is  or  afterwards  becomes 
entitled  to."  As  it  stands,  the  word 
"  elector  "  excludes  persons  who  are  not 
registered,  and  there  is  a  very 
great  body  of  people  who  are  not  regis- 
tered. For  instance,  in  South  Australia 
there  are  a  good  many  Germans  who  are 
not  naturalized,  but  who,  under  a  change 
in  our  laws,  are  becoming  naturalized. 
They  are  entitled  to  become  electors,  but 
they  are  not  electors,  and  they  would  be 
excluded  under  the  clause  as  it  stands. 
We  do  not  want  that  to  be  brought  about. 
It  would  apply  to  other  colonies.  The 
first  part  of  the  clause  deals  with  persons 
entitled  to  vote  under  laws  existing  prior 
to  the  passing  of  the  Bill.  I  hope  the 
honorable  member  will  consider  the  ad- 
visability of  substituting  "  person "  for 
"  elector  "  in  the  beginning  of  the  clause 
at  a  subsequent  stage. 

Mr.  O'Connor. — It  seems  to  me  that 
the  suggestion  is  well  worth  considering. 

The  amendment  was  agreed  to. 

The  clause,  as  amended,  was  agreed  to. 


Mr.  BARTON  (New  South  Wales).— I 
move — 

That  the  following  new  clause  follow  clause 
44a  :  — 

Until  the  Parliament  otherwise  provides,  but 
subject  to  this  Constitution,  the  laws  in  force 
in  each  state  for  the  time  being  relating  to  elec- 
tions for  the  more  numerous  House  of  the  Par- 
liament of  the  state  shall,  as  nearly  as  prac- 
ticable, apply  to  elections  in  the  state  of  sena- 
tors and  of  members  of  the  House  of  Repre- 
sentatives. 

This  proposed  new  clause  is  to  be  substi- 
tuted for  the  last  portion  of  clause  10,  and 
for  the  corresponding  clause  dealing  with 
the  House  of  Representatives.  These  are 
clauses  which  prescribe  that  until  the  Par- 
liament makes  laws  on  the  subject  the 
laws  in  force  in  each  state  relating  to  cer- 
tain electoral  matters  shall  as  nearly  as 
practicable  apply  to  elections  in  that  state 
of  senators  and  of  members  of  the  House 
of  Representatives.  This  is  a  substituted 
provision  which  deals  with  both  the  elec- 
tions to  the  Senate  and  the  elections  to  the 
House  of  Representatives,  and  practically 
puts  into  one  clause  the  work  of  two.  It 
shortens  up  the  provisions  by  speaking 
of  the  laws  relating  to  elections  instead  of 
enumerating  certain  laws  which  are  parts 
of  the  electoral  law,  and  it  guards  the 
change  by  inserting  the  words  "  subject  to 
the  Constitution,"  and  saying  the  applica- 
tion shall  be  as  nearly  as  practicable.  It 
seems  to  me  to  be  a  beneficial  shortening 
of  the  matter,  and  I  propose  that  it  should 
take  the  place  of  the  two  clauses  which 
have  been  struck  out. 

The  new  clause  was  agreed  to. 

Clause  52. — (12)  Fisheries  in  Australian 
waters  beyond  territorial  limits. 

Mr.  BARTON  (New  South  Wales).— I 
beg  to  move — 

That  the  sub-section  be  amended  by  the  inser- 
tion, before  "fisheries,"  of  the  word  "Sea"; 
and  the  omission  of  "  beyond  territorial  limits." 

Mr.  ISAACS  (Victoria).— What  I  am 
going  to  say  may  be  a  little  out  of  order, 
but  I  would  like  to  draw  the  Drafting 
Committee's  attention  to  the  fact  that  in 
clause  52,  sub-section  (2),  there  has  been 
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a  considerable  change.  Two  matters  in 
that  sub-section  seem  to  me  to  deserve 
attention.  First,  it  is  provided  that  all 
taxation  shall  be  uniform  throughout  the 
Commonwealth.  That  means  direct  as  well 
as  indirect  taxation,  and  the  object  I  appre- 
hend is  that  there  shall  be  no  discrimina- 
tion between  the  states ;  that  an  income 
tax  or  land  tax  shall  not  be  made  higher 
in  one  state  than  in  another.  1  should 
like,  the  Drafting  Committee  to  consider 
whether  saying  the  tax  shall  be  uniform 
would  not  prevent  a  graduated  tax  of  any 
kind  1  A  tax  is  said  to  be  uniform  that 
falls  with  the  same  weight  on  the  same 
class  of  property,  wherever  it  is  found. 
It  affects  all  kinds  of  direct  taxation.  I 
am  extremely  afraid,  that  if  we  are  not 
very  careful,  we  shall  get  into  a  diffi- 
culty. It  might  not  touch  the  question 
of  exemption ;  but  any  direct  tax  sought 
to  be  imposed  might  be  held  to  be  uncon- 
stitutional, or,  in  other  words,  illegal,  if  it 
were  not  absolutely  uniform. 

Mr.  Barton. — We  were  inclined  to  the 
opinion  that  "uniform"  would  not  apply 
so  as  to  prevent  the  graduating  of  a  tax. 
I  am  glad  to  have  the  suggestion  from 
the  honorable  member,  because  the  com- 
mittee will  be  going  into  the  matter 
again. 

Mr.  ISAACS.— I  will  point  out  to  the 
leader  of  the  Convention  the  last  words  of 
the  sub-section,  and  ask  whether  they  are 
necessary  in  view  of  clause  89?  The 
words  are — "  No  tax  or  duty  shall  be  im- 
posed on  any  goods  exported  from  one 
state  to  another."  I  want  to  point  out 
that,  though  it  might  be  thought  neces- 
sary no  duty  should  be  imposed  on  goods, 
it  might  be  held  possible  to  put  a  tax  on 
persons  passing  from  one  state  to  another. 
I  should  also  like  to  know  whether  this 
provision  as  to  navigation  and  shipping  is 
necessary  in  view  of  sub -section  (1)  ? 

Mr.  BARTON  (New  South  Wales).— I 
am  very  much  myself,  although  I  cannot 
say  I  represent  my  colleagues,  inclined 
to  the  opinion  that  the  trade  and  com- 
merce sub-section  is  sufficient  without  the 
[Mr.  Isaacs. 


insertion  of  the  words  about  navigation  and 
shipping.  The  committee  have  not  come 
to  any  conclusion  about  it,  and  I  would 
prefer  to  leave  the  matter  open  until  we 
arrive  at  what  is  called  the  drafting  stage. 
As  to  whether  the  words  in  new  sub-section 
(2)  are  necessary  in  the  light  of  clause  89, 
a  great  deal  might  be  said,  and  I  will  pay 
the  matter  the  best  attention. 

Mr.  DEAKIN  (Victoria).— As  to  the 
omission  of  "  Navigation  and  shipping,"  I 
hope  the  honorable  member  is  not  overlook- 
ing the  fact  that  there  are  many  enactments 
requisite  on  the  part  of  the  colonies,  in 
order  to  take  advantage  of  the  provisions 
of  the  Merchant  Shipping  Act,  which  are 
very  indirectly,  if  at  all,  connected  with 
trade  and  commerce,  but  affect  in  the 
the  most  important  way  the  well-being 
of  seamen,  the  safety  of  passengers,  and 
a  variety  of  other  matters  of  the  same 
nature. 

Mr.  Barton.  —  In  the  United  States 
they  have  been  enabled  to  legislate  on 
the  subject  under  the  trade  and  commerce 
clause. 

Mr.  DEAKIN.— But  there  the  interpre- 
tation of  the  trade  and  commerce  clause, 
and  in  fact  of  the  whole  Constitution,  from 
the  days  of  Marshall  downward,  has  been 
quite  as  liberal  as  any  one  could  expect, 
and  possibly  more  liberal  than  anything  wre 
can  calculate  on. 

Mr.  Barton.  —  I  might  mention  that 
this  is  another  of  those  matters  still  under 
the  consideration  of  the  Drafting  Com- 
mittee. 

Mr,  DEAKIN.— If  there  be  any  effect 
of  sub-section  (8)  as  a  limitation  on  sub- 
section (1),  words  might  be  added  to 
make  it  clear  that  it  was  not  a  limitation. 
The  sub-section  in  regard  to  navigation 
and  shipping  would  then  continue  to  have 
effect  as  regards  matters  not  connected 
with  trade  and  commerce. 

Mr.  Barton. — So  as  not  to  limit  the 
construction  of  sub-section  (1). 

Mr.  DEAKIN.— So  as  not  to  limit  the 
construction  of  sub-section  (1),  and  give 
both  powers. 
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Sir  JOHN  FORREST  (Western  Aus- 
tralia).— I  would  like  to  ask  Mr.  Barton 
whether  it  is  intended  to  take  away  the 
state  control  of  fisheries  on  the  coast  by 
this  clause? 

Mr.    Deakin. — It  says  "Sea  fisheries." 

Sir  JOHN  FORREST.— But  sea  fisheries 
means  fishing  close  to  the  port.  It  would 
not  be  desirable  to  take  away  any  power 
from  the  state  of  legislating  in  regard  to 
these  kinds  of  fisheries.  The  words  "  be- 
yond territorial  limits,"  which  it  is  pro- 
posed to  omit,  are  very  good  words.  The 
Federal  Council,  under  the  Imperial  Act, 
has  exercised  the  power  of  legislating  for 
waters  beyond  territorial  limits  with  great 
advantage  to  some  colonies.  Western 
Australia  and  Queensland  have  both  Acts 
of  the  Federal  Council  which  have  been 
very  useful  in  controlling  fisheries,  such 
as  pearl  fisheries,  far  beyond  the  3-mile 
limit.  It  may  probably  be  said  that 
without  those  words  the  power  would  be 
there,  but  I  see  no  reason  why  we  should 
not  take  the  power. 

Mr.  Kingston. — You  have  no  power 
unless  it  is  given. 

Sir  JOHN  FORREST.— We  have  the 
power — we  have  an  Act. 

Mr.  Kingston. — Because  the  power  is 
expressly  given. 

Sir  JOHN  FORREST.— The  power  is 
expressly  given  by  the  Imperial  Act,  and 
I  think  we  ought  to  take  power  for  the 
Federal  Parliament  to  legislate  on  matters 
beyond  the  territorial  limits.  I  would 
like  to  ask  what  object  Mr.  Barton  has  in 
desiring  to  strike  out  "  beyond  territorial 
limits"? 

Mr.  BARTON  (New  South  Wales).— 
I  have  had  considerable  doubts  about  the 
sub-section  all  the  time.  If  I  remember 
rightly,  it  is  taken  from  the  Federal 
Council  Act.  I  do  not  think  any  law  has 
been  passed  by  that  body  in  connexion 
with  the  matter. 

Mr.  Kingston.— Yes,  in  relation  to  both 
Queensland  and  Western  Australia. 

Sir   John  Forrest. — Yes,  in  regard  to 
Queensland  and  Western  Australia. 
[117] 


Mr.  BARTON.— The  doubt  I  feel  about 
the  whole  matter  is  this  :  What  effective 
legislation  can  be  passed  in  regard  to 
fisheries  beyond  territorial  limits,  except 
so  far  as  that  legislation  relates  to  a  com- 
mercial operation  in  connexion  with  the 
catching  and  selling  of  fish  1  That  might 
possibly  be  dealt  with  under  the  naviga- 
tion clause,  or  more  presumably,  under 
the  commerce  clause.  I  have  a  doubt  as 
to  the  efficacy  of  this  sub-section,  and 
whether  it  is  absolutely  necessary  to  give 
the  Commonwealth  any  rights  in  this 
respect. 

Mr.  Deakin. — It  is  another  of  the 
powers  derived  from  the   Federal  Council. 

Mr.  BARTON. — A  law  giving  such  a 
right  had  better  not  be  subject  to  conflict. 
If  you  have  a  state  law  for  fisheries  within 
the  3-mile  limits  under  the  state,  and  a 
Commonwealth  law  beyond  the  3-mile 
limit,  the  unlucky  fisherman  who  does  not 
always  know  whether  he  is  2 J  or  3  miles 
away  will  get  into  the  pickle  instead  of 
his  fish.  # 

Sir  John  Forrest. — The  state  now  has 
no  power  to  legislate. 

Mr.  BARTON.— Within  its  territorial 
limits  ? 

Sir  John  Forrest. — No,  beyond. 

Mr.  BARTON.  —The  state  cannot  legis- 
late beyond  territorial  limits. 

Sir  John  Forrest.  —  Yes,  it  can,  in 
regard  to  British  subjects. 

The  CHAIRMAN.— I  must  ask  the 
honorable  member  (Sir  John  Forrest)  to 
allow  the  honorable  member  (Mr.  Barton) 
to  address  the  Chair. 

Mr.  BARTON.— Oh,  it  is  usual  when 
I  am  speaking.  I  am  afraid  there  is  a 
great  deal  of  law  about  the  subject,  and 
I  thought  that  was  the  reason  the  honor- 
able member  asked  me  the  question.  I 
quite  agree  that  every  state  has  the  right 
to  legislate  as  to  its  own  fisheries  within 
the  territorial  limit  of  3  miles,  but  it 
has  no  right  to  legislate  beyond  that 
limit.  It  is  questionable  whether  the 
power  as  it  stands  in  the  Bill  would 
enable    the    Commonwealth    to   legislate 
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for  anything  beyond  territorial  limits. 
Although  it  has  been  taken  and  acted 
upon  in  regard  to  the  Federal  Council, 
and  granted  also  that  the  states  have 
power  to  legislate  within  territorial  limits, 
it  is  nevertheless  obvious  that  you  come 
at  once  into  a  conflict  of  laws,  because 
there  are  vessels  which  are  occupied  in 
fishing  within  the  territorial  limits,  and 
which  are  at  the  same  time  often  occupied 
in  fishing  without  those  limits,  and  very 
often  the  men  having  charge  of  those 
vessels  will  be  unable  to  distinguish 
whether  they  are  within  or  without  the 
3-mile  limit.  It  will  be  very  hard  on 
them  that  there  are  two  sets  of  laws, 
because  they  will  not  know  where  they 
are.  Fishing  may  sometimes  be  con- 
ducted by  wealthy  syndicates,  but,  as  a 
rule,  the  persons  employed  in  this  occu- 
pation are  a  very  poor  and  humble  class, 
who  certainly  ought  not  to  be  bothered 
by  having  to  ask  whether  they  are  under 
one  set  of  laws  or  another.  I  can  under- 
stand that  the  law  in  regard  to  fisheries 
within  territorial  limits  might  apply  to 
the  regulation  of  ships  engaged  in  fish- 
ing outside  those  limits.  But,  in  the  first 
place,  it  is  a  doubtful  subject  for  legisla- 
tion, and  might  lead  to  conflicts.  That 
is  why  I  have  proposed  "  Sea  fisheries. 
It  will  allow  the  Commonwealth  to  legis- 
late with  regard  to  the  whole  area. 

Mr.    Isaacs. — What    are    "  Australian 
waters  "  ?     How  far  do  they  extend  1 

Mr.  BARTON. — It  is  impossible  to  say. 
I  suppose  that  with  all  my  honorable  and 
learned  friend's  ingenuity  it  would  puzzle 
him  to  say  what  are  "  Australian  waters." 
I  question  whether  there  is  a  lawyer  in 
the  land  who  could  say.  If  you  insert 
the  word  "Sea"  before  the  word  "fisheries," 
and  leave  out  the  rest  of  the  provision, 
you  leave  one  jurisdiction  with  regard  to 
legislation,  and  get  something  clear,  and 
something  which  the  persons  conduct- 
ing the  fishing  business  can  under- 
stand ;  but  if  you  leave  the  thing  as  it 
is  you  will  have  something  which  is  not 
very  clear,  because  you  will  have  a  conflict 
[Mr.  Barton. 


of  laws.  If  you  leave  the  clause  out  it 
is  possible  that  it  may  be  done  very  well 
without.  I  do  not  know  myself  how  far, 
even  with  the  authority  of  the  Imperial 
Parliament,  any  legislation  with  regard  to 
fisheries  may  be  applicable  beyond  terri- 
torial limits,  except  as  affecting  the  regu- 
lation of  the  vessels  conducting  the  trade, 
and  that  can  be  done  under  the  trade  and 
commerce  or  the  navigation  sub-sections. 
Consequently,  I  do  not  think  there  is  much 
necessity  for  the  sub-section  at  all.  But 
my  position  is  this  :  We  do  not  want  to 
establish  a  conflict  of  laws  between  the 
Commonwealth  and  the  state  with  regard 
to  a  class  of  persons  who  will  suffer 
severely  from  that  conflict.  We  can, 
perhaps,  do  without  the  clause  at  all,  be- 
cause I  do  not  know  how  far  any  power 
given  to  us  by  the  Imperial  Parliament 
will  allow  us  to  legislate  upon  the  subject, 
except  with  regard  to  vessels  engaged  in 
the  fishing  trade,  and  that  regulation  can 
be  done  under  the  navigation  and  shipping 
provisions.  We  had  better  avoid  falling 
into  either  the  trouble  of  legislating  out- 
side our  jurisdiction  or  of  establishing  a 
conflict  of  laws.  If  you  insert  the  word 
" sea"  before  the  word  "  fisheries"  you  will 
not  fall  into  the  trouble  you  may  other- 
wise fall  into.  So  far  as  the  jurisdiction 
may  extend  from  the  coast  outwards,  the 
Commonwealth  would  be  entitled  to 
legislate  in  regard  to  these  fisheries. 
Let  me  take  the  case  of  the  trawl- 
ing operations  which  are  now  in  pro- 
gress upon  parts  of  our  coast.  These 
operations  extend  over  short  distances, 
varying  from  15  to  '20  miles  from  the 
coast.  It  is  obvious  that  a  vessel  conduct- 
ing this  trawling  ought  not  to  be  under 
one  set  of  laws  when  she  is  close  to  the 
coast,  and  under  another  set  of  laws  when 
she  is  compelled  to  go  further  out  to  find 
fish.  I  take  it  that  it  would  be  a  ridicu- 
lous state  of  things  to  have  two  sets  of 
laws  applying  to  such  vessels.  I  shall 
move  the  amendment  which  I  have  sug- 
gested, but  I  should  be  just  as  content  if 
the  whole  sub-section  were  struck  out. 
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Mr.  HIGGINS  (Victoria).— I  hope  that 
we  shall  keep  to  the  words  which  have 
been  taken  from  the  Federal  Council  Act, 
unless  there  is  a  very  strong  reason  to  the 
contrary,  as  these  powers  have  been  given 
to  the  Federal  Council  by  the  Imperial 
authorities.  I  might  inform  the  leader  of 
the  Convention  that  a  few  years  ago  an 
attempt  was  made  in  Tasmania  to  stop  or 
to  interfere  with  a  Victorian  fisherman, 
who  was  fishing  for  trumpeter  off  the 
coast.  It  is  of  importance  that  while 
we  are  trying  to  establish  free- trade 
within  the  Commonwealth  power  should 
be  given  to  the  federal  authority  to  say 
that  there  shall  be  no  obstruction  to  fish- 
ing upon  any  part  of  the  coast  by  any 
member  of  the  Commonwealth. 

Mr.  KINGSTON  (South  Australia).— 
I  hope  that  the  leader  of  the  Convention 
will  pause  before  he  asks  us  to  finally 
decide  to  strike  out  these  words.  Under  the 
Federal  Council  Act  power  was  given  to 
legislate  for  the  control  of  fisheries  be- 
yond the  territorial  limits ;  and,  whatever 
the  effect  may  be,  there  is  no  doubt  that 
by  the  passing  of  that  Act  power  was 
given  to  the  Federal  Council  to  do  that 
which  neither  any  particular  state  alone 
nor  all  the  states  collectively  could  do.  It 
was  a  concession  and  a  grant  to  Australia. 
As  to  its  importance,  [  recollect  being 
present  at  a  session  of  the  Federal  Council 
when  a  Bill  was  introduced,  I  think  by  Sir 
James  Lee  Steere,  affecting  the  control 
of  pearl  fisheries  in  Western  Australian 
waters,  but  beyond  the  territorial  limits. 
That  Bill  was,  I  believe,  to  some  extent 
founded  upon  a  similar  measure  passed 
at  the  instance  of  Sir  Samuel  Griffith,  and 
which  related  to  Queensland  fisheries; 
and  I  have  the  most  lively  recollection 
that  Sir  Samuel  Griffith,  than  whom  there 
has  been  no  greater  federal  apostle,  always 
attached  very  considerable  importance  to 
this  particular  clause,  as  giving  to  Austra- 
lia a  power  which  was  not  possessed  by  the 
states,  either  collectively  or  individually. 
It  seems  to  me  that  if  we  retain  a  clause 
of    this  description   we   ought    to  amend 


the  previous  clause,  which  regulates  the 
application  of  the  laws  of  the  Common- 
wealth, by  providing  that  they  shall  run 
in  Australian  waters.  Of  course  they 
only  apply  to  British  subjects  and 
to  British  ships.  That  provision  will 
necessitate  either  a  definition  of  "  Aus- 
tralian waters,"  or  the  constitution  of 
some  authority  by  which  this  definition 
may  be  framed.  For  my  own  part,  I  am 
disposed  to  think  that  the  better  plan 
would  be  to  provide  this  definition 
within  the  four  corners  of  the  Bill. 
By  parallels  of  latitude  and  longitude  that 
could  be  easily  done,  or  the  power  could 
be  declared  to  exist  in  the  Imperial 
Executive  or  the  Federal  Executive ; 
or  the  Federal  Executive,  with  the 
consent  of  the  Imperial  Executive, 
could  by  proclamation  provide  for  the 
definition  of  what  should  be  termed 
Australian  waters.  But  the  point  to  which 
I  wish  to  direct  especial  attention  is  this  : 
The  Bill,  as  we  passed  it,  gives  us  an 
authority  which  otherwise  it  will  be  im- 
possible to  exercise  in  Australian  waters, 
and  we  have  proof  that  this  is  a  matter 
of  considerable  importance  by  the  fact 
that  the  chief  legislation  of  the  Fede- 
ral Council  has  been  in  connexion  with 
the  exercise  of  these  powers.  I  ask  the 
leader  of  the  Convention  not  to  lightly 
surrender  the  concessions  to  Australian 
self-government  such  as  will  be  given 
if  we  retain  the  Bill  as  we  passed  it  in 
Adelaide  and  Sydney,  and  in  the  shape  in 
which  we  originally  had  it  in  the  Federal 
Council. 

Mr.  Barton. — Is  it  much  better  than 
the  blessed  word  "  Mesopotamia  "  1 

Mr.  KINGSTON.— I  think  it  is  of  con- 
siderable importance.  I  think  the  Premier 
of  Western  Australia  will  say  that  it  has 
been  of  considerable  importance,  and  that 
he  would  be  sorry  indeed  to  lose  it.  If 
we  had  the  good  fortune  to  have  represen- 
tatives of  Queensland  in  this  Convention 
to-night,  I  am  sure  the  same  testimony 
would  be  forthcoming.  As  regards  what 
has  been  said  by  Mr.  Barton  as  to  the 
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possibility  of  the  clashing  of  state  regula- 
lations  and  federal  legislation,  my  recol- 
lection and  experience  is  that  this  legisla- 
lation  is  generally  prompted  by  the  state 
which  is  nearest  to  the  fisheries  con- 
cerned, and  that  it  simply  harmonizes 
with  the  local  legislation  on  the  subject. 
If  you  had  not  this  power  it  would 
simply  stand  thus  :  Instead  of  the  pos- 
sibility of  the  clashing  of  local  and 
Commonwealth  legislation  you  would  be 
utterly  without  power  to  regulate  the 
fisheries  once  those  engaged  in  them  had 
passed  without  the  territorial  limits.  I 
think  the  possibility  of  clashing  which 
has  been  referred  to  will  be  infinitely  pre- 
ferable to  the  absence  of  any  Australian 
law  to  regulate  the  subject.  I  would 
urge  Mr.  Barton  not  to  ask  us  at  this 
particular  moment,  without  further  con- 
sideration, without  an  opportunity  of 
studying  the  legislation  which  has  been 
passed  on  the  subject  by  the  Federal 
Council,  to  commit  ourselves,  by  striking 
out  these  words,  to  a  deprivation  of  Aus- 
tralia of  a  power  which  is  sought  to  be 
conferred  on  it  willingly  by  the  Imperial 
Government,  following  the  course  wrhich 
was  adopted  with  regard  to  the  Federal 
Council  Act,  and  which  can  undoubtedly 
be  exercised  to  the  advantage  of  Australia. 

Mr.  BARTON  (New  South  Wales).— I 
feel  a  difficulty  about  this  matter,  because 
I  cannot  understand  how  any  law,  unless 
it  was  merely  for  the  regulating  and  regis- 
tration of  vessels 

Sir  John  Forrest. — There  is  also  the 
collection  of  duties  in  our  case. 

Mr.  BARTON. — I  cannot  understand 
how  any  law  affecting  fishing  outside 
territorial  limits  would  be  operative  if 
once  tested.  It  is  all  very  well  to 
say  that  the  Imperial  Government  can 
give  us  power  to  legislate  outside  terri- 
torial limits,  but  the  Imperial  Parliament 
cannot  give  us  any  powers  which  they  do 
not  possess  themselves. 

Mr.  Symon. — H*ow  far  is  the  limit  to 
extend  beyond  territorial  limits  ? 
[Mr.  Kingston. 


Mr.  BARTON.— That  is  what  I  say. 
The  words  here  are  "  Australian  waters." 
The  words  in  the  Federal  Council  Act 
were  "Australasian  waters."  Will  any 
honorable  member  point  out  the  difference 
between  Australasian  waters  and  Aus- 
tralian waters  1  Can  he  tell  me  where  he 
finds  the  line  of  demarcation? 

Sir  John  Forrest. — You  can  legislate 
for  British  subjects. 

Mr.  BARTON.— You  can;  but  that  is 
shipping  law,  and  you  have  power  already 
to  do  that  under  the  Constitution.  You 
would  not  get  any  additional  power  from 
the  words  "  beyond  territorial  limits." 

Mr.  Kingston.  —  You  would  have  to 
define  the  waters. 

Mr.  BARTON.  —  Will  any  honorable 
member  assist  me  in  defining,  within  the 
limits  of  the  law,  what  Australian  or  Aus- 
tralasian waters  are  1  It  would  be  idle  to 
take  a  power  to  legislate  which  would 
break  down  immediately  it  wras  tested. 

Mr.  Isaacs. — Can  there  be  any  Austra- 
lian waters  beyond  the  territorial  limits  1 

Mr.  BARTON.— No.  But  in  connexion 
with  an  Act  like  the  Naval  Agreement 
Act  you  may  make  an  agreement  for  the 
purpose  of  effectuating  your  compact. 
You  may  say  that  certain  ships  shall  not 
be  taken  beyond  Australian  wTaters,  and 
you  may  define  those  waters,  but  the  Act 
would  simply  be  a  contract  between  the 
two  parties.  If  you  were  to  attempt  to 
define  Australian  waters  except  within 
the  limits  of  a  contract  you  would 
have  no  locus  standi  or  aqua  standi 
at  all.  The  Queensland  Fisheries  Act 
does  define  Australian  waters  in  the 
schedule.  That  is  a  Federal  Council 
Act,  and  so  far  as  it  applies  beyond  the 
3-mile  limit  it  would  if  tested  break  down. 
Surely  we  are  too  sensible  to  take  powers 
here  which  would  break  down  in  their 
exercise,  and  wrould  make  the  Common- 
wealth not  a  power  but  a  laughing-stock. 
I  would  suggest  strongly  that  the  words 
"  in  Australian  waters  beyond  territorial 
limits  "  would  have  no  application  in  law 
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to  give  them  any  validity.  It  would  be 
an  attempt  to  transfer  power  from  the 
British  authority  to  the  Australian 
authority,  which  the  British  authority 
does  not  possess. 

Dr.  Cockburn. — It  is  the  highway  of 
Great  Britain. 

Mr.  BARTON.— Yes;  Britannia  rules 
the  waves.  The  sea  is  a  highway  that  be- 
longs to  all  nations.  We  have  a  right  of 
passage  on  it  under  international  law ;  but 
how  does  that  help  us  ?  Your  jurisdiction 
is  limited  to  the  land  and  3  miles  of 
water  around  it.  You  have  no  more  juris- 
diction, and  the  Imperial  authority  could 
not  give  it  to  you. 

Mr.  Symon. — How  could  you  regulate  a 
fishery  to  which  all  the  nations  of  the 
earth  have  access  as  well  as  yourself  ? 

Mr.  BARTON. — Yes,  and  this  was  sug- 
gested to  me.  Supposing  that  the  Com- 
monwealth did  pass  such  a  law,  and  a 
German  ship  over  3  miles  from  land  took 
no  notice  of  that  law,  what  could  be  done  ? 
I  replied  in  the  words  which  were  attri- 
buted to  a  certain  speaker  when  he  was 
asked  what  would  happen  if  he  "  named  " 
a  member.  Then  I  was  informed  that 
the  only  thing  the  Federal  Council  ever 
did  was  to  pass  a  law  which,  if  it  was 
tested,  would  be  laughed  at.  We  had 
better  alter  these  words  to  "  Fisheries,"  if 
we  do  not  strike  them  out  altogether. 
That  will  give  the  Commonwealth  the 
power  of  legislating  within  its  own  limits, 
and  outside  them,  if  there  is  any  power  to 
legislate  outside  its  limits.  Is  it  not 
better,  after  all,  that  we  should  leave  the 
state  to  legislate  within  its  own  borders? 
There  can  be  no  legislation  outside  that 
3-mile  limit,  except  under  the  naviga- 
tion and  shipping  law,  under  which  we 
have  sufficient  power  to  regulate  matters 
for  all  practical  purposes. 

Mr.  DOUGLAS  (Tasmania).— The  ori- 
ginal Act  gives  the  power  to  the  Federal 
Council  to  regulate  the  pearl-shell  and 
beche-de-mer  fisheries  in  Australian  waters 
beyond   the  territorial   limits.     Then,   in 


pursuance  of  that  Act,  in  1889  an  Act  was 
passed  by  the  Federal  Council  limiting 
the  power  of  the  original  Act  by  providing 
that— 

This  Act  applies  only  to  British  ships  and 
boats  attached  to  British  ships. 

Therefore,  the  jurisdiction  is  complete. 
There  was  a  very  elaborate  and  most  im- 
portant decision  delivered  some  years  ago 
by  Judge  Cockburn  with  respect  to  a 
murder  on  the  high  seas.  The  question 
was  •  whether  in  England  a  foreigner,  a 
Dutchman,  could  be  tried  for  a  murder 
on  the  high  seas  committed  beyond  3 
miles  from  the  territory.  Although  the 
man  had  been  found  guilty  of  murder, 
Judge  Cockburn,  one  of  our  best  Judges, 
held  on  appeal  that  he  could  not  be  found 
guilty  according  to  the  English  law, 
the  murder  not  having  been  committed 
within  the  3-mile  limit.  But  this  only 
refers  to  British  subjects,  and  it  is 
most  important  as  regards  Queensland 
and  Western  Australia  that  this  power 
should  be  retained.  Therefore,  why  not 
retain  the  words  used  in  the  British  Act  of 
Parliament  giving  the  Federal  Council  the 
power  ?  I  see  no  difficulty  in  adopting  the 
clause  in  the  Bill  as  it  now  stands. 

Mr.  KINGSTON  (South  Australia).— I 
take  it  that  a  British  ship  is  floating 
British  territory,  and  just  as  the  British 
Parliament  has  the  right  to  legislate  in 
reference  to  that  ship,  so  it  has  the  right 
to  delegate  its  right  of  legislation  to 
another  Legislature.  That  is  what  was 
done  in  connexion  with  the  Federal  Coun- 
cil, and  it  is  what  is  proposed  to  be  done 
here.  Therefore,  I  hope  we  shall  adhere 
to  it.  As  pointed  out  by  Mr.  Douglas, 
that  is  the  limitation  affecting  Queens- 
land, and  no  doubt  Western  Australia, 
namely,  that  their  control  applies  only  to 
British  subjects  and  to  British  ships. 

Mr.  Barton. — Then  the  navigation  and 
shipping  law  goes  beyond  that  power. 

Mr.  KINGSTON. -I  think  not.  That 
is  distinctly  provided.  The  other  provi- 
sions of  the  Act  only  apply   within  the 
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Commonwealth  and  to  ships  whose  port  of 
clearance  and  destination  is  specified  ;  but 
otherwise  there  is  no  power  to  legislate 
beyond  the  territorial  limits.  On  a  pre- 
vious occasion  the  leader  of  the  Conven- 
tion made  a  similar  point  as  to  want 
of  uniformity  and  clashing,  arising  from 
the  state  and  Commonwealth  jurisdic- 
tions. The  preamble  of  the  Queens- 
land Act,  which,  no  doubt,  is  fol- 
lowed in  the  Western  Australian  Act, 
shows  that  the  very  reason  for  asking  the 
Federal  Council  to  legislate  on  this  sub- 
ject was  for  the  purpose  of  securing 
uniformity  and  preventing  anything  in 
the  shape  of  clashing— for  extending 
Queensland  legislation  beyond  territorial 
limits.  The  recital  in  the  preamble  to 
the  Act  is  as  follows  : — 

Whereas,  by  certain  Acts  of  the  Parliament 
of  the  colony  of  Queensland,  provision  has  been 
made  for  regulating  the  pearl-shell  and  beche- 
de-mer  fisheries  in  the  territorial  waters  of  that 
colony ;  and  whereas,  by  reason  of  the  geo- 
graphical position  of  many  of  the  islands  form- 
ing portion  of  that  colony,  vessels  employed  in 
such  fisheries  are,  in  the  prosecution  of  their 
business,  sometimes  beyond  the  territorial  juris- 
diction of  Queensland  ;  and  whereas  it  is  expe- 
dient that  the  provisions  of  the  said  Acts 
should  extend  and  apply  to  such  vessels  during 
all  the  time  they  are  so  employed,  and  that  for 
that  purpose  the  provisions  of  the  said  Acts,  so 
far  as  they  are  applicable  to  extra-territorial 
waters,  should  be  extended  to  such  waters  by 
an  Act  of  the  Federal  Council  of  Australasia. 

Mr.  Deakin. —  The  preamble  to  the 
Western  Australian  Act  is  identical. 

Mr.  Higgins. — What  is  the  number  of 
that  Act  1 

Mr.  KINGSTON.— It  is  an'  Act  of  the 
Federal  Council  passed  in  the  session  of 
1888.  I  think  the  leader  of  the  Conven- 
tion will  see  that  the  power  so  conferred 
for  the  purpose  of  securing  uniformity, 
and  which  has  been  exercised  for  that 
purpose 

Mr.  Barton. — You  take  the  trade  and 
commerce,  navigation,  and  shipping  pro- 
visions together,  and  they  give  you  every 
bit  of  this  power,  so  far  as  those  Acts  were 
valid. 

[Mr.  Kingston. 


Mr.  KINGSTON. -I  do  not  think  they 
give  us  an}T  power  to  legislate  beyond 
territorial  waters. 

Mr.  Barton. — Well,  then,  nobody  else 
can. 

Mr.  KINGSTON.— Not  even  the  Im- 
perial Parliament,  with  reference  to  a 
British  ship,  which  is  a  portion  of  British 
territory  1  I  take  it  that  it  can,  that 
it  intended  to  do  so,  and  that  it  did. 
The  Imperial  Parliament  passed  a  Bill 
conferring  in  good  set  terms  the  power, 
and  the  Bill  was  assented  to  in  the 
ordinary  course.  A  Bill  was  passed  by 
the  Federal  Council,  in  pursuance  of-  that 
power,  for  Queensland  and  also  for  Wes- 
tern Australia ;  each  Bill  was  reserved 
for  Imperial  consideration,  and  the  Im- 
perial consent  was  granted.  I  trust,  at 
least,  that  at  this  moment  our  leader  will 
not  ask  us  to  strike  out  the  provision. 

Dr.  COCKBURN  (South  Australia).— 
I  think  the  clause  is  very  well  as  it  is. 
We  have  toiled  over  the  clause  for  an  hour, 
and  we  have  caught  nothing.  I  think  we 
ought  to  pass  on  to  the  next  subject.  Great 
Britain  has  given  us  a  concession  in  the 
Federal  Council  Act,  and  I  do  not  think  we 
ought  to  inquire  too  closely  into  her  title. 
We  can  assume  that  it  is  good  enough.  It 
would  be  a  mistake  to  limit  the  extension 
of  these  fisheries  outwards,  and  it  would 
be  a  pity  to  bring  them  further  inshore. 
It  would  be  a  pity  to  bring  the  federal 
authority  within  the  territorial  waters. 
The  question  of  fishing  within  the  terri- 
torial waters  is  a  local  question,  much 
better  left  in  local  hands.  It  would  be 
much  better  to  leave  the  clause  as  it 
is,  and  to  go  on  with  the  next  business. 

Mr.  BRUNKER  (New  South  Wales).— 
I  would  suggest  to  the  leader  of  the  Con- 
vention that  this  matter  should  be  given 
very  much  further  consideration.  It  is 
one  of  far  greater  importance  than  per- 
haps honorable  members  can  realize  just 
now.  I  am  one  of  those  who  have  believed 
for  very  many  years  that  our  fishing  in- 
dustry has  been  very  seriously  neglected. 
I  am  also  of  the  opinion  that  it  might  be 
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made  one  of  our  most  profitable  resources. 
It  is  quite  clear  to  me  from  the  course  the 
discussion  has  taken  that  this  is  a  matter 
which  might  be  further  considered,  and  I 
would  suggest  to  my  honorable  friend  that 
we  might  postpone  the  consideration  of 
the  clause  until  he  has  been  able  to  in- 
quire into  the  technicalities  and  also  to 
understand  what  has  been  done  by  the 
Federal  Council. 

Mr.  Barton. — I  do  not  think  there  is 
any  doubt  about  the  legal  position. 

Mr.  BRUNKER.— If  there  is  any  doubt 
about  the  legal  position,  we  should  have 
some  power  to  deal  with  this  matter  from 
a  local  stand-point.  It  is  said  a  little  prac- 
tical experience  is  worth  a  great  deal  more 
than  theory.  It  happens  that  during  the 
last  fortnight  or  three  weeks  we  have  been 
experimentalizing  in  New  South  Wales  in 
regard  to  trawling  for  deep-sea  fishing.  I 
am  pleased  to  say  that  an  hour  or  two  ago 
I  received  a  telegram  from  the  person  in 
charge  of  the  trawling  vessel  to  say  he 
has  had  very  great  success  again  to-day. 
He  says — 

I  am  glad  to  find  your  opinion  as  to  the  New- 
castle Bight  has  been  borne  out.  We  trawled 
there  at  different  depths,  and  obtained  over 
15,000  fishes.  We  got  these  in  three  trawls, 
and  as  much  as  one  ton  in  one  cast  of  the  net. 
We  have  now  tested  waters  8  miles  by  20 
miles. 

So  he  has  been  beyond  territorial  limits. 
The  telegram  goes  on — 

I  am  leaving  for  the  Manning  to-morrow,  and 
will  try  the  southern  waters  after  that  visit  is 
made.  I  could  not  wish  for  more  success  than 
has  been  obtained  to-day. 

I  think  that  is  very  pleasing  information 
in  regard  to  this  industry,  and,  therefore, 
1  suggest  the  subject  should  receive  atten- 
tion. We  should  endeavour  to  legislate 
in  such  a  way  that  we  will  contribute  to 
the  benefit  which  is  likely  to  be  derived 
from  the  industry. 

Mr.  Howe. — Take  possession,  that  is 
the  way  to  do  it. 

Mr.  BRUNKER.—I  should  like  to 
know  from  the  leader  of  the  Convention 


whether  it  is  likely  anything  can  be  sug- 
gested which  would  give  us  the  power  to 
treat  this  matter  in  the  same  form 
has  been  treated  by  the  Federal  Council  ? 
If  the  Federal  Council  can  establish  a  law 
which  gives  the  right  to  fish  in  Australian 
waters,  I  see  no  reason  why  this  Conven- 
tion should  not  give  the  Federal  Parlia- 
ment equally  liberal  powers. 

Mr.  BARTON  (New  South   Wales).— 
I    will    ask,    in    a    few    moments,    that 
progress  be   reported,    because    I     think 
a   little   thought  over    this    matter    will 
lead    us   to   a   very   early   determination 
to-morrow     morning.       The     position     is 
that,  under  the  commerce  clause  and  the 
navigation    and    shipping    clause,    there 
is    a     right    to      deal      with    a     British 
subject   carrying   on  a  trade.     If  people 
go    fishing    for     pearl-shell,     schnapper, 
or  anything  else,  when  they  come  back, 
and    the   fish    is    marketable,    then    the 
trade    and  commerce    clause    will   apply. 
If  the  trade  is  conducted  purely  within 
the  limits  of  the  territory,  then  the  state 
itself    can    deal    with    it.      That    is    so 
far  as   licences  are  concerned — the   mere 
licence  for  carrying  on  trade.      The  regis- 
tration of   the  vessels    themselves  comes 
clearly  under  the  navigation  and  shipping 
law,  so  that  it  seems,  one  way  or  another, 
there  are  already  powers  in  the  Common- 
wealth and  the  state  which  render  any 
question  unnecessary.      I   cannot  see  how 
the  addition  of  the  words  would  give  any 
added  powers  or  any  particular  validity  to 
a  law    if   the  law  exceeded  that  for  the 
regulation  of  trade  apart  from  it,  and  for 
the  regulation  of  navigation  and  shipping. 
Decisions  would   be  liable    to  be  tested, 
and  there  would  arise  the  danger  of  litiga- 
tion, which  honorable  members  deprecate. 
Sir   JOHN   FORREST  (Western  Aus- 
tralia). —  Before  progress   is   reported,    I 
would  like  to  say  that,  in  my  opinion,  no 
reason  at  all  has  been  advanced  why  those 
words   should    not    remain    in    the     Bill. 
They  have  been  in  since  1891,  and  now 
it  is  suggested  to  remove  them  because 
some  other  words  of  a  general  character 
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may  cover  the  ground.  It  should  be 
plainly  stated  that  the  Federal  Parliament 
will  have  power  to  deal  with  the  question. 
An  Imperial  Act  was  passed  giving  the 
Federal  Council  power  to  legislate  in  this 
matter  in  regard  to  British  ships  and 
British  people  in  the  territories  named  in 
the  Schedule.  The  Federal  Council  passed 
the  Queensland  and  Western  Australian 
Acts.  Those  Acts  have  been  in  force  for 
years,  and  there  has  been  no  difficulty. 
Duties  of  customs  have  been  collected, 
the  trade  has  been  protected,  the  pearl 
fisheries  have  been  protected,  police  regu- 
lations have  been  enforced,  and  every- 
thing that  was  expected  and  desired  has 
been  attained.  That  being  so,  why  should 
we  hesitate  to  put  these  words  in  this 
Bill  1  The  Imperial  Parliament  surely 
considered  the  question  when  they  passed 
the  law  giving  the  Federal  Council 
power;  the  Home  Government  thought 
of  it  when  they  advised  Her  Majesty 
to  assent  to  the  two  Bills — the  Queens- 
land Act  and  the  Western  Australian 
Act ;  and  it  is  rather  too  late  for  us  to 
be  afraid  to  give  the  Federal  Parliament 
power  in  this  direction.  If  we  do  not  put 
these  words  in,  it  is  questionable  whether 
it  will  be  within  our  power  to  legislate, 
because  the  Federal  Council  Act  will  be 
swept  away,  the  Imperial  Act  will  be  of 
no  effect,  and  we  shall  have  to  fall  back 
upon  the  trade  and  commerce  sub-section 
or  the  navigation  and  shipping  sub-section 
in  order  to  exercise  authority.  This 
matter  is  of  considerable  importance  in  con- 
nexion with  the  pearl  fisheries,  the  beche- 
de-mer  fisheries,  and  the  deep-sea  fisheries. 
We  should  not  be  acting  wisely  at  all.  I 
am  speaking  on  behalf  of  a  colony  that 
has  a  great  interest  in  this  matter,  and  I 
am  not  saying  too  much  when  I  urge  hon- 
orable members  to  take  the  power  under 
this  Constitution  which  has  been  given  to 
us  after  a  good  deal  of  trouble  by  the 
Imperial  authorities.  My  honorable  friend 
(Mr.  Barton)  says  that  the  power  exists 
already.  We  have  been  told  that  a  good 
many  times.  Perhaps  it  does.  But  if  it 
[Sir  John  Forrest. 


exists  already,  hidden  away  in  other  clauses, 
what  object  can  there  be  in  not  having  it 
inserted  here  in  plain  words  %  I  hope  that 
the  words  will  be  allowed  to  remain  in 
the  Bill.  I  presume  that  they  refer  to  all 
kinds  of  fisheries.  The  pearl  fisheries 
are  the  most  important  to  us,  and,  of 
course,  the  deep-sea  fisheries  are  also 
important.  In  regard  to  the  3-mile  limit, 
I  do  not  think  that  the  Federal  Parliament 
need  trouble  itself.  It  will  be  very  un- 
desirable that  the  sea  within  3  miles  of 
our  coasts  should  be  under  the  control  of 
the  legislation  of  the  Federal  Parliament. 
The  Federal  Government  will  not  have 
the  means  of  carrying  out  the  provision 
without  great  expense.  The  police  pro- 
tection which  will  be  necessary  will  be 
expensive.  It  will  require  an  army  of 
officers  all  over  the  coasts  to  supervise  our 
local  fisheries,  and  that  can  be  better  and 
more  cheaply  done  by  the  local  Govern- 
ment. 

Mr.  O'Connor. — The  Western  Australian 
and  the  Queensland  Acts  are  preserved 
by  this  Constitution.  All  Acts  passed 
under  the  Federal  Council  of  Australasia 
are  preserved. 

Sir  JOHN  FORREST.— That  removes 
some  of  my  objections,  but  there  are  other 
places  besides  Western  Australia  and 
Queensland.  Some  of  the  finest  pearl 
fisheries  in  the  world  are  located  on  the 
coast  of  the  Northern  Territory  of  South 
Australia. 

Mr.  Kingston. — You  might  want  to 
extend  your  Act. 

Sir  JOHN  FORREST.— Certainly  we 
might.  I  hope  the  leader  of  the  Conven- 
tion will  not  be  so — shall  I  say  obstinate  1 
No.  I  will  say  that  I  hope  he  will  give 
way  on  this  matter,  as  it  is  one  that  is 
considered  of  very  great  importance  by 
the  people  of  Western  Australia,  and,  I  am 
sure,  also  by  all  those  colonies  that  have 
fisheries,  especially  pearl  fisheries  and 
beche-de-mer  fisheries. 

Mr.  DEAKIN  (Victoria).— The  Right 
Hon.  the  Premier  of  Western  Australia 
need    not   have    any   apprehension    with 
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the  local  control    of    fisheries, 
as     it     is     only     a     concur- 


regard    to 
inasmuch 

rent  power  which  is  proposed.  Until 
the  Federal  Parliament  chose  to  exer- 
•  cise  it  the  power  of  control  in  the  several 
states  would  absolutely  remain.  I  have  no 
doubt  that  the  control  of  fisheries  within 
territorial  limits  would  remain  with  them  for 
all  time.  I  interpose  at  the  present  moment 
to  call  the  attention  of  the  leader  of  the 
Convention  to  the  fact  that  there  are  sec- 
tions in  both  these  Acts  which  a  good  deal 
exceed  mere  trade  and  commerce  regula- 
tions, and  regulations  relating  to  navigation 
and  shipping.  In  the  Queensland  Act  there 
are  provisions  regulating  the  employment 
of  Polynesian  labour,  and,  curiously 
enough,  the  Western  Australian  Act  also 
contains  a  special  provision  with  regard  to 
the  coloured  labour  employed  in  those 
fisheries.  I  find,  too,  that  in  the  schedule 
to  the  Western  Australian  Act  jurisdiction 
is  actually  given,  and  with  the  Queen's 
consent,  over  the  whole  of  an  enormous 
territory  of  ocean.  The  boundaries  are 
parallels  of  latitude  and  longitude,  and  an 
enormous  slice  of  the  Indian  Ocean  is 
brought  within  the  scope  of  this  Act. 

Mr.  Symon. — What  will  the  Russians 
say  to  that  1 

Mr.  DEAKIN. — That  is  not  a  matter 
of  concern,  but  a  jurisdiction  which  Her 
Majesty's  Government  have  thought  fit  to 
define  cannot  be  a  mere  faqon  de  parler. 
The  schedule  to  which  I  am  drawing  atten- 
tion confers  rights  and  powers  which  the 
Imperial  Government  have  thought  worth 
conferring.  These  circumstances  might  be 
weighed  by  the  leader  of  the  Convention 
and  his  colleagues  before  they  lightly  part 
with  anything  which  contains  a  promise  of 
a  power.  Personally  I  will  seek  to  keep  in 
this  Constitution  not  only  every  power,  but 
every  promise  or  shadow  of  a  power,  we 
can  obtain  for  the  Federal  Parliament. 

On  the  motion  of  Mr.  BARTON,  pro- 
gress was  then  reported. 

The  Convention  adjourned  at  three 
minutes  past  ten  o'clock  p.m. 
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The  President  took  the  chair  at  thirty- 
four  minutes  past  ten  o'clock  a.m. 

PETITIONS. 
Appeals  to  the  Privy  Council. 

Sir  GEORGE  TURNER  (Victoria)  pre- 
sented a  petition  from  the  Melbourne  and 
Metropolitan  Board  of  Works  praying  that 
the  Convention  would  preserve  the  right 
of  the  Queen's  Australian  subjects  to 
appeal  to  the  Privy  Council,  and  moved 
that  it  be  received  and  read. 

The  motion  was  agreed  to. 

The  Clerk  read  the  petition,  as  fol- 
lows : — 

To  the  Right  Honorable  the  President  and  the 
Members  of  the  Australasian  Federal  Con- 
vention, in  session  assembled. 
The   petition   of    the    Melbourne    and   Metro- 
politan Board  of  Works  humbly  sheweth — 
That   your   petitioner    is   a   body   corporate 
created  by  Act  of  the  Parliament  of  Victoria, 
composed   of    representatives    elected    by   the 
councils    of    the    city  of  Melbourne  and   the 
municipal  councils  of  the  other  23  cities,  towns, 
boroughs,  and  shires  of  the  metropolis  of  the 
said  colony,  which  comprises  an  area  of  about 
160  square  miles,  with  a  population  of  more  than 
451,000,   who  will  be  responsible  for  rates  to 
be  levied  by  your  petitioner. 

That  the  principal  duties  assigned  to  your 
petitioner  are  to  manage  and  extend  tbe  water 
supply  of  the  said  metropolis,  and  to  undertake 
the  sewering  and  draining  thereof. 

That  in  relation  to  the  former  of  the  said 
duties  your  petitioner  is  charged  with  liability 
to  the  Government  of  Victoria  for  a  sum  of 
£2,359,156,  the  balance  of  money  lent  for  con- 
struction of  the  waterworks  by  creditors  who  are 
mostly  resident  in  Great  Britain.  And  for 
extension  of  the  said  works,  and  to  sewer  and 
drain  the  metropolis,  your  petitioner  has  bor- 
rowed £3,893,580  upon  debentures,  the  holders 
of  a  large  proportion  of  which  reside  in  the 
United  kingdom. 

That  your  petitioner  will  need  to  borrow 
upwards  of  another  million  of  money  for  com- 
pletion of  the  work  now  in  hand,  and  will  need 
to  borrow  successive  millions  at  recurring 
intervals  hereafter  to  meet  the  obligations  so 
entered  into. 
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That  in  expending  the  money  so  borrowed, 
and  the  revenue  from  water  supply,  your 
petitioner  has  entered  into  very  many  contracts 
and  engagements  with  individuals  and  firms  in 
this  colony,  New  South  Wales,  and  England. 
That  those  obligations,  contracts,  and  engage- 
ments have  been  entered  into  with  the  mutual 
knowledge  and  confidence  of  both  parties  that, 
in  the  event  of  litigation  arising  out  of  them, 
recourse  for  the  final  settlement  thereof  could 
be  had  to  the  highest  tribunal  of  the  empire, 
Her  Majesty  the  Queen  in  Council. 

That,  as  your  petitioner  is  informed,  and  be- 
lieves, it  has  been  decided  by  your  honorable 
body  that  by  the  Bill  for  federating  the  Austral- 
asian colonies,  which  is  under  consideration, 
such  right  of  appeal  to  the  Sovereign  shall  be 
abolished. 

That,  as  your  petitioner  respectfully  submits, 
such  abolition,  if  enacted  and  made  law,  would 
seriously  derogate  from  the  existing  rights  of 
creditors  and  contractors  with  your  petitioner 
on  the  one  hand,  and  of  your  petitioner  on  the 
other,  and  would  materially  weaken  the  credit 
and  put  a  difficulty  in  the  way  of  your  peti- 
tioner when  floating  loans  in  the  United  King- 
dom, as  it  will  be  necessary  for  your  petitioner 
to  do  hereafter. 

That  apart  from  the  aforesaid  considerations, 
in  so  far  as  your  petitioner  represents  and  can 
speak  for  the  inhabitants  of  the  metropolis, 
your  petitioner  respectfully  submits  that  to 
take  away  the  right  of  Her  Majesty's  subjects 
in  Australasia  to  appeal  to  Her  Majesty  is  to 
break  a  connecting  link  between  Australasia 
and  the  mother  country,  and  that  the  binding 
of  the  Australasian  colonies  together  does  not 
necessitate,  and  ought  not  to  be  made  the 
occasion  for,  in  any  way,  unbinding  Australasia 
from  England. 

Your  petitioner,  therefore,  humbly  prays  that 
your  honorable  body  will  be  pleased  to  recon- 
sider the  question  of  the  Highest  Court  of 
Appeal  and  to  strike  out  of  the  Bill  for  feder- 
ating certain  of  the  Australasian  colonies  the 
clause  which  would  deprive  Her  Majesty's  sub- 
jects in  Australasia  of  the  right  of  appeal  to 
Her  Majesty. 

And  your  petitioner  will  ever  pray. 

Mr.  WISE  (New  South  Wales).— I  can- 
not, as  a  member  of  the  Judiciary  Com- 
mittee, allow  that  petition  to  pass  without 
calling  attention  to  its  inaccuracy. 

The  PRESIDENT.— I  do  not  think 
this  is  the  occasion  on  which  to  discuss 
the  petition. 


Mr.  WISE. — Not  as  a  matter  of  privi- 
lege? 

The  PRESIDENT.— The  motion  was 
that  the  petition  be  received  and  read. 
It  has  been  read. 

Mr.  WISE. — Until  a  petition  is  read  we 
do  not  know  what  is  in  it.  There  is  a  state- 
ment in  this  petition  which  is  manifestly 
incorrect. 

The  PRESIDENT.— There  will  be  an 
opportunity  of  discussing  the  petition 
when  the  matter  comes  up  in  committee. 

Mr.  WISE. — Am  I  in  order  in  moving 
that  the  petition  be  printed  1 

Sir  JOSEPH  ABBOTT  (New  South 
Wales). — I  would  submit  that  the  honor- 
able member  is  not  in  order,  because  a 
petition  is  printed  as  a  matter  of  course. 
At  any  rate,  it  is  so  under  the  New  South 
Wales  standing  orders. 

The  PRESIDENT.— It  is  not  so  in  this 
Convention.  The  standing  orders  of  the 
House  of  Assembly  of  South  Australia 
provide  that  notice  must  be  given  of  a 
motion  for  the  printing  of  a  paper  unless 
the  motion  is  moved  by  a  Minister.  If 
the  honorable  member  desires  to  move 
that  this  petition  be  printed  he  must  give 
notice. 

Mr.  FRASER  (Victoria)  presented  peti- 
tions from  the  Incorporated  Institute  of 
Accountants,  Victoria  j  the  Victorian  Divi- 
sion of  the  Society  of  Accountants  and 
Auditors  Incorporated,  England ;  and  the 
Accountants  and  Clerks  Association  Lim- 
ited, praying  the  Convention  to  preserve 
the  existing  right  of  the  Queen's  Austra- 
lian subjects  to  appeal  to  the  Privy  Coun- 
cil, and  moved  that  they  be  received. 

Mr.  WISE  (New  South  Wales).— Before 
that  motion  is  put,  I  should  like  to  ask 
the  Hon.  Mr.  Fraser  whether  these  peti- 
tions contain  a  statement  similar  to  that 
in  the  last  petition — namely,  that  the 
Convention  has  abolished  appeals  to  the 
Privy  Council? 

Sir  JOSEPH  ABBOTT  (New  South 
Wales). — I  would  submit  that  the  honor- 
able member  has  no  right  at  this  stage  to 
interrogate  any  honorable   member  who 
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presents  a  petition.  That  would  practi- 
cally allow  the  honorable  member  to  make 
certain  statements.  Standing  Orders  No. 
104  and  105  have  reference  to  the  manner 
of  dealing  with  petitions.  Standing  Order 
No.  105  says — 

No  member  shall  move  that  a  petition  be 
printed  unless  he  intends  to  take  action  upon 
it,  and  informs  the  House  thereof. 

If  the  honorable  member  is  allowed  to 
ask  the  Hon.  Mr.  Fraser  questions,  he  is 
practically  permitted  to  initiate  a  debate. 

The  PRESIDENT.— I  think  the  honor- 
able member  is  in  order.  He  can  speak 
to  the  question  that  the  petition  be  re- 
ceived, and  in  so  doing  he  may  ask  any 
honorable  member  a  question. 

Mr.  WISE  (New  South  Wales).— Then 
I  object  to  the  petition  being  received, 
and  I  shall  take  the  name  course,  if  the 
Convention  approves,  with  regard  to  all 
petitions  in  this  form.  I  do  so  on  the 
grounds  that  the  petitions  misstate  what 
has  been  done  by  the  committee.  They 
declare  that  the  Convention  has  abolished 
the  existing  right  of  the  Queen's  Aus- 
tralian subjects  to  appeal  to  Her 
Majesty  in  Council,  and  the  expres- 
sion is  used — "The  effect  of  depriving 
Australians  of  this  right  of  approach  to 
the  Sovereign."  I  am  not  going  to  initiate 
any  debate,  but  honorable  members  know 
that  it  is  an  utter  misconception  of  the 
work  of  the  Convention  to  say  that  we 
have  abolished  appeals  to  the  Privy  Coun- 
cil.    No  such  thing  has  been  done. 

Mr.  Fraser. — What  have  we  done  ? 

Mr.  WISE. — All  we  have  done  is  to 
say  that  there  shall  be  no  appeal  as  of 
right,  but  the  prerogative  appeal  will  con- 
tinue almost  if  not  entirely  as  heretofore. 
To  say  that  the  right  of  appeal  has  been 
abolished  is  to  state  what  is  not  the  fact. 
If  the  Bill  becomes  law,  matters  will  prac- 
tically be  left  in  the  same  state  as  in 
Canada.  That  is  to  say,  the  Queen  in 
Council  will  herself  give  permission  to 
appeal  in  all  cases  of  public  importance. 

Sir  John  Forrest.— Between  states. 


Mr.  WISE. — And  in  all  cases  between 
states.  The  Queen  and  the  Privy  Coun- 
cil will  have  the  right  of  interpreting  the 
phrase  "  public  importance,"  as  they  have 
done  in  regard  to  appeals  from  the 
Dominion  of  Canada.  It  is,  I  have  no 
doubt,  unintentional,  but  it  is  a  complete 
misstatement  and  misconception  of  what 
has  been  done  to  say  that  the  right  of 
appeal  to  the  Privy  Council  has  been 
taken  away.  Sir  John  Forrest  interjected 
that  the  appeal  under  the  Bill  would  only 
apply  to  cases  between  states.  That  is 
not  so.  It  will  apply  to  questions  be- 
tween states  raised  at  the  instance  of 
citizens,  and  to  suits  between  citizeus. 
In  using  the  words  "  public  importance  " 
the  Judiciary  Committee  have  tried  to 
adopt  the  language  of  the  Privy  Council 
itself  in  determining  what  appeals  shall  be 
allowed  from  the  Dominion  of  Canada.  It 
is  a  misconception  that  would  be  injurious 
to  the  future  of  the  Bill,  if  it  were  allowed 
to  pass,  and  if  it  were  tacitly  acquiesced 
in  by  a  petition  like  this  being  received, 
that  appeals  to  the  Privy  Council  have 
been  abolished.  I  object,  therefore,  to  the 
petition  being  received. 

Sir  JOSEPH  ABBOTT  (New  South 
Wales). — It  would  be  very  wrong  if  the 
honorable  member  were  allowed  to  take 
a  course  such  as  this  with  regard  to 
petitions  that  are  respectfully  worded. 
Whether  the  petitions  are  erroneous  or 
not  with  regard  to  the  statements  con- 
tained in  them,  I  do  not  think  it  is  at 
all  usual,  if  the  petitions  are  framed  in 
proper  and  respectful  language,  to  com- 
ment upon  their  contents,  and  the  honor- 
able member  is  only  doing  that  for  an 
ulterior  purpose.  Everything  the  honor- 
able member  has  said  now  he  could  say 
on  the  debate  with  regard  to  the  clauses, 
and  on  a  more  fitting  occasion. 

Mr.  Wise. — I  wish  to  correct  a  mis- 
apprehension as  soon  as  possible. 

Sir  JOSEPH  ABBOTT.  — The  honor- 
able member  wants  to  get  some  state- 
ments into  the  press,  which  I  have  no 
hesitation   in  saying  are,  in  my  opinion, 
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absolutely  incorrect.  The  statement  of 
the  honorable  member  that  the  right  is 
not  taken  away  by  the  Bill  now  before 
the  Convention,  so  far  as  I  can  judge,  is 
incorrect.  It  may  be  his  opinion  that 
that  is  not  the  case,  but  it  is  not  the 
opinion  of  people  outside  who  are  deeply 
concerned  in  this  question. 

Mr.  Wise. — I  want  to  remove  a  mis- 
apprehension. 

Sir  JOSEPH  ABBOTT.— The  honor- 
able member  has  no  right  to  interrupt  me. 

Mr.  Wise. — I  rise  to  order.  The  hon- 
orable member  has,  unintentionally  no 
doubt,  imputed  to  me  an  ulterior  purpose. 
I  desire  to  be  allowed  to  make  reference 
to  that. 

The  PRESIDENT.  —  Does  the  honor- 
able member  object  to  the  words  as 
offensive  1 

Mr.  Wise. — Yes,  unless  the  honorable 
member  allows  me  to  make  an  explana- 
tion. 

The  PRESIDENT.  —  The  honorable 
member  cannot  make  an  explanation  to 
interrupt  an  honorable  member  who  is  in 
possession  of  the  Chair.  When  the  hon- 
orable member  states  that  the  words  are 
offensive,  no  doubt  Sir  Joseph  Abbott 
will  qualify  them. 

Sir  JOSEPH  ABBOTT.— I  am  exceed- 
ingly sorry  that  the  honorable  member  is 
so  sensitive. 

Mr.  Wise.  —  I  am  not  going  to  be 
misrepresented  by  anybody. 

Sir  JOSEPH  ABBOTT.— I  must  appeal 
to  you,  sir,  to  keep  this  unruly  member 
in  order.  Every  honorable  member  ad- 
dressing himself  to  the  Convention  under 
parliamentary  rules,  as  the  honorable 
member  knows,  is  to  be  heard  with- 
out interruption,  and  I  think  gentle- 
manly instincts  ought  to  lead  honor- 
able members  to  listen  to  one  another 
without  interruption.  The  honorable 
member  has  made  a  statement,  and  he 
takes  exception  to  my  charging  him  with 
having  done  so  for  an  ulterior  purpose.  If 
that  word  "  ulterior "  is  offensive  to  him 
in  any  shape  or  form,  I  will  withdraw  it. 
[Sir -Joseph  Abbott. 


But  I  cannot  imagine  for  what  purpose, 
except  that  it  might  have  an  effect  here- 
after upon  the  public  mind,  the  honorable 
member  took  this  extraordinary  course  of 
objecting  to  the  petition.  The  honorable 
member  stated  that  no  right  which  exists 
at  present  has  been  taken  awray. 

Mr.  Wise. — I  did  not. 

Mr.  Symon. — The  honorable  member  did 
not  say  that. 

Sir  JOSEPH  ABBOTT.— The  honorable 
member  said  that  every  right  which  sub- 
jects now  had  was  retained  in  this  Bill. 

Mr.  Symon. — He  did  not  say  that. 

Mr.  Wise. — I  must  ask  leave  to  correct. 

The  PRESIDENT.  —  The  honorable 
member  will  have  an  opportunity  of  ex- 
plaining afterwards,  if  he  wishes. 

Mr.  Wise. — Am  I  not  at  liberty  1 

Honorable  Members. — Chair  ! 

The  PRESIDENT.— Order. 

Sir  JOSEPH  ABBOTT.— The  honor- 
able member  takes  a  most  unusual  course. 
Evidently  he  wants  to  prolong  the  sitting 
of  this  Convention  unreasonably.  This 
extraordinary  exception  that  he  has  taken 
to  the  petition  might  have  been  dealt  with 
hereafter,  at  the  proper  time,  and  in  the 
proper  place.  Whatever  the  honorable 
member  said,  the  impression  left  upon  my 
mind,  and  upon  the  minds  of  Sir  William 
Zeal  and  Mr.  Fraser,  who  are  not  novices 
in  parliamentary  law,  was  that  the  honor- 
able member  said  that  practically  nothing 
was  proposed  to  be  taken  away  from  the 
subjects  of  the  Queen  in  this  Bill. 

Mr.  Fraser. — That  is  what  1  under- 
stood. 

Sir  JOSEPH  ABBOTT.— If  the  honorable 
member  refers  to  clause  75,  he  will  see 
that  it  provides  :  No  appeals  shall  be 
allowed  to  the  Queen  in  Council  from  any 
court  of  any  state,  or  from  the  High  Court 
or  any  other  federal  court,  except  that  the 
Queen  may,  in  any  matter  in  which  the 
public  interests  of  the  Commonwealth  or 
of  any  state  or  of  any  other  part  of  her 
dominions  are  concerned,  grant  leave  to 
appeal  to  the  Queen  in  Council  from  the 
High  Court.     The  honorable  member  tried 
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to  make  out  that  these  interests  were  the 
interests  of  the  inhabitants  of  the  state. 
That  is  absolutely  true  as  a  collective 
body,  but  as  individuals  it  is  absolutely 
incorrect  to  make  such  a  statement.  The 
honorable  member  knows  well  enough  that 
under  clause  75  the  subject  will  have 
no  right  of  appeal  whatever.  The  state 
matters  which  affect  the  interests  of  the 
Commonwealth,  or  affect  the  state  and 
not  the  individual,  will  be  the  subject  of 
appeal. 

Mr.  Symon. — But  they  affect  the  indi- 
vidual and  the  state. 

Sir  JOSEPH  ABBOTT.— Again  I  would 
appeal  to  my  honorable  friend  to  bear  in 
mind  that  it  is  disorderly  for  him  to  inter- 
rupt any  honorable  member  who  is  address- 
ing the  Chair. 

Mr.  Symon. — I  think  the  honorable 
member  is  very  disorderly. 

Sir  JOSEPH  ABBOTT.— The  honorable 
member  invariably  interrupts  everybody 
who  disagrees  with  him. 

Mr.  Symon. — I  rise  to  a  point  of  order. 

Honorable  Members.  —  What  is  the 
point  of  order? 

Mr.  Symon.  —  That  being  the  most 
good-natured  and  least  interrupting  mem- 
ber  

An  Honorable  Member. —  That  is  not 
a  point  of  order. 

Mr.  Symon. — The  point  of  order  is,  that 
the  remarks  of  the  honorable  member  are 
not  according  to  fact,  and  they  are  offen- 
sive, and  ought  to  be  withdrawn. 

Sir  William  Zeal. — That  is  no  point  of 
order. 

The  PRESIDENT.— I  call  attention  to 
the  fact  that  the  remark  referring  to  Mr. 
Symon  has  been  objected  to  as  offensive. 
I  should  like  to  call  the  attention  of  hon- 
orable members  generally  to  the  fact  that 
it  is  not  usual  to  debate  these  matters  at 
length.  There  will  be  an  opportunity  later 
on  of  doing  so. 

Sir  JOSEPH  ABBOTT.— I  am  quite 
prepared  to  allow  the  matter  to  drop,  but 
I  say  the  course  which  has  been  taken  has 
been  very  exceptional,  and  a  course  which 


I  h;ive  never  known  to  be  taken  in  another 
place,  during  eighteen  years  that  1  have 
been  there,  with  regard  to  petitions.  Mr. 
Wise  says  he  has  no  ulterior  object.  lie 
said  the  word  "  ulterior "  was  offensive. 
As  he  had  no  ulterior  object,  he  had  no 
right  to  make  the  remarks  he  did. 

Mr.  SYMON  (South  Australia).— I  very 
greatly  regret  that  at  this  early  stage 

Sir  RICHARD  BAKER.— I  rise  to  a 
point  of  order,  that  is,  that  the  discussion 
is  altogether  irregular.  I  will  point  out 
what  May  lays  down  on  the  practice  with 
regard  to  petitions.  Our  standing  orders 
104  and  105  do  not  contain  explicit  words 
stating  whether  or  not  the  question  can 
be  debated  on  the  motion  that  the  peti- 
tion be  received,  but  that  is  the  practice, 
and  that  practice  is  in  pursuance  of  the 
practice  of  the  House  of  Commons,  which 
is  referred  to  in  the  following  words  by 
May : — 

It  will  be  observed  that  although  the  stand- 
ing orders  restrict  debate  to  urgent  cases 
(this  is  in  reference  to  petitions),  that  restric- 
tion does  not  extend  to  a  petition  complaining 
of  a  matter  affecting  the  privileges  of  the 
House,  such  a  case  being  governed  by  the 
general  rule  that  a  question  of  privilege  is 
always  entitled  to  immediate  consideration. 
But  if  the  matter  does  not  demand  the  imme- 
diate interposition  of  the  House  the  course 
would  be  to  appoint  by  order  that  the  petition 
be  taken  into  consideration  on  a  future  day, 
and  be  printed  for  the  information  of  the 
House. 

And,  then,  May  goes  on  to  lay  down  the 
practice  that  when  a  notice  of  motion  is 
given,  and  the  motion  comes  on  that  the 
petition  be  printed,  the  matter  can  be 
debated.  I  submit  that  at  the  present 
time  this  debate  is  out  of  order. 

The  PRESIDENT.— I  should  be  very 
glad  to  rule  in  favour  of  the  point  raised 
by  Sir  Richard  Baker,  but  I  do  not 
think  that  our  practice  permits  of  it. 
I  think  that  the  motion  which  has  been 
moved,  that  the  petition  be  received,  is 
open  to  debate  ;  but  still,  at  the  same 
time,  I  would  again  venture  to  remind 
honorable  members  that  there  will  be 
no  opportunity  of  discussing  this  matter. 
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Our  time  is  short  ;  there  has  been  a 
speaker  on  each  side  of  the  question,  and 
probably  that  will  induce  an  early  con- 
clusion of  the  debate. 

Mr.  SYMON.— In  deference 


Sir  William  Zeal. — Oh,  oh  ! 

Mr.  SYMON.— Why  should  Sir  William 
Zeal,  who  is  the  greatest  sinner  in  respect 
of  interruptions,  interfere  on  this  occa- 
sion ?  We  bear  with  him  as  long  as  we 
can. 

Sir  William  Zeal. — I  do  not  want  you 
to  bear  or  forbear. 

Mr.  SYMON. — I  was  going  to  say,  in 
deference  to  the  indication  you,  sir,  have 
given,  that  I  shall  not  continue  the  re- 
marks I  intended  to  make.  I  simply  wish 
to  deprecate,  at  this  stage,  the  introduc- 
tion of  heat  into  a  matter  which  is  one 
purely  of  constitutional  arrangement.  I 
would  deprecate,  also,  the  fact  that  my 
honorable  friend  who  has  just  sat  down  is 
more  responsible  than  any  other  honorable 
member  of  this  Convention  for  introducing 
heat  into  the  discussion.  I  may  say  that  I 
mean  Sir  Joseph  Abbott.  I  heard  him 
trying  to  fix  the  blame  on  Sir  Richard 
Baker. 

Sir  Joseph  Abbott. — My  honorable 
friend  should  not  be  a  listener. 

Mr.  DEAKIN  (Victoria).— In  order  to 
save  time,  I  beg  to  present  petitions 
which,  I  believe,  are  worded  in  the  same 
language  as  the  last  petition.  One  is 
from  the  Victorian  Chamber  of  Manu- 
factures, a  second  from  the  Society  of 
Notaries  of  Victoria,  a  third  from  fifteen 
or  twenty  insurance  companies,  under- 
writers' companies,  and  other  companies 
with  foreign  relations,  and  a  fourth  from 
the  Cambrian  Society. 

Sir  GEORGE  TURNER  (Victoria). - 
I  beg  to  present  similar  petitions  from  the 
Melbourne  Chamber  of  Commerce,  the 
Melbourne  Chamber  of  Mines,  the  Geelong 
Chamber  of  Commerce  and  Manufactures, 
the  Federal  Institute  of  Accountants,  the 
Incorporated  Royal  Victorian  Institute  of 


Architects,  and  the  Victorian  Licensed 
Victuallers'  Association. 

Sir  WILLIAM  ZEAL  (Victoria).  —  I 
beg  to  present  similar  petitions  from  the 
Victorian  Employers'  Union,  the  Pastoral 
Association  of  Victoria  and  Southern 
Riverina,  and  the  Melbourne  Wool  Brokers' 
Association. 

The  petitions  were  received. 

DAYS  OF  MEETING. 

Sir  JOHN  FORREST  (Western  Aus- 
tralia).— I  should  like  to  ask  our  leader 
whether  it  would  not  be  possible  for  us  to 
sit  on  Saturdays,  and  also  every  evening 
in  the  week  ?  It  has  always  appeared  to 
me  since  I  have  been  here  that,  seeing 
we  have  Sunday  to  ourselves,  it  is  a 
great  mistake  to  adjourn  over  Saturday. 
I  would  have  moved  this  motion  long;  aero 
if  I  had  followed  my  own  wishes.  I  think 
our  labours  have  been  so  prolonged  that 
we  certainly  ought  to  sit  on  Saturday, 
and  I  would  be  very  pleased  if  we  could 
sit  every  evening  in  the  week  as  well.  I 
ask  for  an  expression  of  opinion  from  my 
honorable  friend,  but  I  do  not  propose  to 
make  any  motion.  I  ask  him  to  give  the 
matter  consideration. 

Sir  RICHARD  BAKER  (South  Aus- 
tralia).— I  join  with  Sir  John  Forrest  in 
the  remarks  he  has  made.  There  is  no 
one  on  whom  the  work  will  tell  harder 
than  on  myself,  but  at  the  same  time  I 
am  quite  content  to  sit  every  night  and 
on  Saturday  in  order  that  we  may  finish 
this  work. 

Mr.  BARTON  (New  South  Wales).— I 
am  quite  alive  to  the  extreme  necessity 
that  exists  for  the  Convention  to  give 
every  possible  attention  to  its  work.  I 
am  rather  of  opinion,  however,  that  the 
Convention  has  worked  very  hard.  It 
might  be  possible  to  sit  every  night  next 
week,  but  I  should  certainly  be  an  objector 
to  sitting  on  Saturday.  I  do  not  think 
some  honorable  members  can  realize  the 
work  cast  on  other  honorable  members  and 
the  officers  of  the  Convention.  I  think,  if 
they  did  realize  it,   they  would  see  that 
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there  must  be  a  small  hiatus  in  the  work 
of  the  week.  There  must  be  some  rest  on 
Saturday,  and  it  is  very  wearying  work 
for  those  who  have  duties  outside  their 
mere  work  at  this  table  or  on  these  benches 
to  be  expected  to  sit  every  night.  The 
work  which  has  been  done  in  connexion 
with  the  Convention  by  some  of  us  is  very 
much  harder  than  anybody  supposes.  I 
really  do  think  that  some  consideration 
must  be  given  to  the  fact  that  if  the  work 
is  to  be  effective  it  must  be  done  well.  If 
it  is  to  be  done  well,  there  must  be  time 
to  do  it.  As  far  as  I  am  concerned,  I 
shall  oppose  any  sitting  on  Saturdays.  So 
far  as  the  officers  of  the  Convention 
are  concerned,  they  must  have  a  day 
00  which  to  keep  up  the  work.  There 
is  a  vast  deal  of  wrork  to  be  done  in  con- 
nexion with  the  Convention,  particularly 
in  relation  to  the  Printing-office,  and  it 
must  be  done  at  times  when  the  Conven- 
tion is  not  sitting.  At  the  same  time,  a 
great  deal  of  that  work  has  to  be  done 
while  the  Convention  is  sitting.  A  great 
deal  of  work  has  to  be  done  when  the 
Convention  rises.  If  the  officers  do  not 
have  Saturday  to  do  some  of  the  work  it 
will  be  impossible  to  keep  up  with  it,  and, 
indeed,  they  ought  to  be  entitled  to  a  rest 
on  Saturday.  It  involves  sitting  into  the 
small  hours  every  morning  after  the  Con- 
vention has  ceased  sitting.  I  do  not  think 
that  the  Convention,  as  a  matter  of 
humanity,  ought  to  ask  anything  of  that 
kind  to  be  done.  Very  hard  work  is 
being  done  for  this  Convention  by  the 
officers ;  I  need  not  speak  of  any  work 
that  is  being  done  by  others.  It  is  too 
much  to  ask  this  Convention  to  sit  on 
Saturdays  as  well  as  five  days  and  two 
nights  a  week.  Up  to  the  time  of  Sir 
John  Forrest's  departure,  I  shall  be  con- 
tent to  sit  on  Monday,  Tuesday,  and 
Wednesday  next  week. 

Sir  John  Forrest. — I  have  to  go  on 
Wednesday. 

Mr.  BARTON.— I  cannot  help  saying 
that  I  think  we  ought  to  lay  before  our- 
selves,   as    Sir   Richard    Baker   said    the 


other  day,  the  paramount  claims  of  this 
Convention  upon  our  attendance. 

Mr.  Glynn. — It  was  the  same  way  at 
Adelaide ;  they  wanted  to  clear  off. 

Mr.  BARTON.— I  do  not  think  that 
any  necessity  arising  in  any  particular 
colony  justifies  any  of  us  in  departing  from 
this  Convention  and  its  sittings  unless  it 
is  of  so  pressing  a  character  that  great 
damage  would  be  done  to  our  particular 
colony  by  our  absence  from  that  colony. 
If  such  a  case  occurs,  well  and  good ;  but 
if  such  a  case  does  not  occur,  then  the 
trouble  of  the  whole  matter  should  not  be 
shunted  on  to  the  Convention.  That  is 
the  position  T  hold  in  regard  to  it,  and  I 
hope  my  right  honorable  friend  (Sir  John 
Forrest)  who,  I  know,  has  the  work  of  this 
Convention  at  heart,  may  be  able  to  per- 
suade himself  to  stay  until  Wednesday 
week.  There  is  no  member  of  the  Con- 
vention we  are  more  glad  to  see  on  these 
benches,  and  there  is  no  more  popular 
member  of  the  Convention. 

Mr.  Deakin. — And  nobody  we  shall 
miss  more. 

Mr.  BARTON.— I  am  sure  we  shall  all 
miss  him,  and  we  are  very  anxious  in  com- 
pleting our  work  to  have  his  assistance.  I 
therefore  hope  he  will  see  his  way  to 
remain.  For  myself,  I  shall  not  be  able 
to  speak  with  the  force  and  effect  with 
which  my  right  honorable  friend  has 
hitherto  enabled  me  to  spenk  by  his 
running  fire  of  interjections.  I  shall  miss 
him  extremely  if  he  takes  his  departure 
before  we  have  concluded  our  labours.  I 
hope,  therefore,  that  he  will  stay.  I  will 
not  ask  honorable  members  to  sit  to- 
morrow, but  I  will  ask  them  to  sit  every 
night  next  week,  that  is,  on  Monday  and 
Tuesday,  and,  if  necessary,  to-night. 

Sir  George  Turner. — Honorable  mem- 
bers have  made  arrangements  on  the 
understanding  that  the  Convention  would 
not  sit  to-night. 

Mr.  BARTON.— So  have  I ;  but  if  it 
be  necessary  to  sit  to-night  I  must  dis- 
appoint my  friends. 
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Sir  JOSEPH  ABBOTT  (New  South 
Wales). — 1  intended  to  give  notice  that  I 
will  move  on  Monday  next — 

That,  unless  otherwise  ordered,  the  Conven- 
tion shall  sit  each  day  for  the  future  from  half- 
past  seven  p.m.  to  half-past  ten  p.m. 

Mr.  BARTON  (New  South  Wales).— 
I  ask  my  honorable  friend  not  to  give 
notice  of  that  motion,  and  I  will  tell 
him  why.  It  is  perfectly  competent 
for  the  Convention  to  sit  every  night. 
The  only  order  on  the  minutes  with 
reference  to  our  sittings  is  that  we  shall 
meet  every  day  at  half  past  ten  o'clock  a.m. 
We  can  adjourn  at  what  time  we  please. 
So  that,  without  Sir  Joseph  Abbott's 
motion,  we  can  sit  every  night  in  future 
if  we  see  fit  to  do  so.  The  only  object  of 
proposing  such  a  motion,  therefore,  would 
be  as  a  direction  to  myself,  and  there  is 
no  necessity  whatever  for  that,  because  I 
am  entirely  in  the  hands  of  the  Conven- 
tion. 

Sir  Joseph  Abbott. — Under  these  cir- 
cumstances I  certainly  shall  not  give 
notice  of  the  motion. 

COMxMONWEALTH    OF    AUSTRALIA 
BILL. 

The  Convention  then  resolved  itself 
into  committee  of  the  whole  for  the 
further  consideration  of  the  Common- 
wealth of  Australia  Bill. 

Discussion  (adjourned  from  the  previous 
day)  was  resumed  on — 

Clause  52,  sub-section  (12). — Fisheries  in  Aus- 
tralian waters  beyond  territorial  limits  ; 

and  on  Mr.  Barton's  amendment — 

That  the  sub -section  be  amended  by  the  inser- 
tion, before  "fisheries,"  of  the  word  "Sea"; 
and  the  omission  of  "  beyond  territorial  limits. " 

Mr.  O'CONNOR  (New  South  Wales).— 
I  do  not  think  that  anybpdy  can  doubt 
the  absolute  correctness  of  the  criticism  of 
the  leader  of  the  Convention  upon  the 
words  of  sub-section  (12)  as  they  stand  in 
the  Bill  at  the  present  time,  as  a  matter 
of  law.  But  the  debate  on  this  question 
has  satisfied  me  that  there  are  many 
practical  reasons  why  those  words  should 
[Mr.  O'Connor. 


remain  unaltered,  I  am  sure  Mr. 
Barton  only  expressed  his  opinion  of  the 
words  themselves,  and  that  he  has  no 
very  great  wish  either  one  way  or  the 
other.  I  will  state  briefly  why  I  think 
sub-section  (12)  should  remain  as  it  stands. 
We  have,  over  and  over  again  in  this  Con- 
vention, shaped  our  course  by  considera- 
tions as  to  the  practical  condition  of  things. 
It  may  be  that  the  words  in  question  are 
vague,  but  we  find  in  exactly  the  same 
words  a  distinction,  accurate  and  definite, 
of  the  sphere  within  which  this  jurisdiction 
has  been  already  adopted  in  some  Acts 
passed  by  the  Federal  Council,  which 
have  been  in  force  for  over  ten  years. 
During  those  ten.  years  the  fisheries  of 
Western  Australia  and  Queensland  have 
been  controlled  by  those  two  colonies 
respectively,  and  those  colonies  have 
exercised  very  important  duties  in  regard 
to  the  fisheries  in  question.  I  take  it 
that  we  shall  wish,  as  far  as  possible,  in 
regard  to  all  matters  handed  over  to  us 
that  we  should  occupy  the  place  of  the 
Imperial  Government,  and  be  able  to 
assure  Queensland  and  Western  Australia 
that  we  will  not  derogate  from  their 
power  of  dealing  with  these  matters. 
Now,  although  we  have  preserved,  by  an 
early  clause  in  this  Constitution,  all  rights 
existing  under  Acts  passed  by  the  Federal 
Council,  there  would  be  a  danger  to  those 
rights  if  those  laws  could  be  amended  or 
dealt  within  anyway.  Interests  have  grown 
up,  these  spheres  of  influence  have  been 
actually  used,  and  the  laws  of  these  colo- 
nies have  been  brought  to  bear  on  them. 
Therefore,  I  think  it  would  be  undesirable, 
by  altering  the  wording  of  this  Act,  to 
throw  any  doubt  on  the  exercise  of 
that  jurisdiction.  There  is  another 
view,  and  I  think  a  rather  im- 
portant one.  No  continent  such  as  ours 
could  ever  exist  without  having  around  it 
some  right  of  control  over  waters  outside 
the  ordinary  territorial  limits  for  some 
distance  from  the  coast,  m  the  same  way 
as  rights  have  been  claimed  over  fisheries 
off  Newfoundland,  and  other  parts  of  the 
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world  as  being  appendant  to  the  owner- 
ship of  the  continent.  It  is  only  proper,  as 
we  are  beginning  now,  as  representing  the 
empire  here,  that  any  right  of  control 
over  these  waters,  no  matter  how  far 
from  the  coast,  should  not  be  abandoned, 
as  it  will  be  necessary  for  us.  As  by- 
and-by,  this  continent  will  become  a 
sovereign  State,  as  it  must  some  day, 
although  remaining  a  part  of  the  British 
Empire,  it  is  necessary  for  us  now  to 
see  that  we  begin  to  lay  out  what  we 
think  will  be  that  sphere  of  operation  and 
influence  round  about  this  Continent  of 
Australasia  which  we  will  require  in  the 
time  to  come,  and  which  we  are  beginning 
to  require  now.  Therefore,  from  the 
point  of  view  of  Imperial  interests  handed 
over  to  us  in  this  matter,  I  do  not  think 
we  ought  to  abandon  one  jot  of  what  we 
have  acquired  already.  To  show  that 
this  is  the  true  description  of  the  state  of 
the  case,  I  may  point  out  that  Western 
Australia  goes  600  miles  from  the  coast  at 
the  furthest  point,  and  300  miles  from  the 
coast  at  the  nearest  point,  and  extends 
her  control  right  round  the  coast  of 
that  colony.  Queensland's  sphere  ex- 
tends from  the  southern  point  of  Queens- 
land away  north  to  a  considerable  distance, 
and  embraces  a  number  of  islands  along 
the  coast  within  the  area  of  which  these 
profitable  sources  of  revenue  to  the 
colonies  exist.  Although  I  think  that  the 
criticism  of  Mr.  Barton  is  perfectly  justi- 
fied, being  brought  face  to  face  with  the 
practical  condition  of  things,  I  think  we 
ought  to  leave  sub-section  (12)  as  it 
stands. 

Mr.  SYMON  (South  Australia).— I  am 
very  glad  Mr.  O'Connor  has  decided  that 
it  is  better  to  retain  the  words  of  sub- 
section (12)  of  clause  52.  The  words  as 
they  stand  may  lead  to  the  result  that 
Mr.  Barton  indicated  last  evening,  in 
seeming  to  give  a  power  of  legislation 
which  would  interfere  with  international 
law  and  affect  foreign  vessels  or  peoples 
engaged  in  these  fisheries.  But  the  pro- 
vision in  sub-section  (12)  which  we  wish 
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to  retain  will  always  be  subject  to  inter- 
national rights,  whatever  they  may  be, 
and,  therefore,  no  confusion  can  possibly 
result  from  legislation.  There  are  many 
conceivable  cases  in  which  we  would  not 
be  able  to  exercise  that  control  over  crews 
and  ships  in  Australian  waters  under  the 
ordinary  laws  of  navigation  and  shipping, 
unless  we  had  some  such  provision  as 
this.  I  think  these  words  will  be  very 
effective  and  useful,  and  they  have  already 
been  adopted  and  acted  on. 

Sir  JOHN  FORREST  (Western  Aus- 
tralia).— I  am  very  glad,  too,  that  Mr 
O'Connor  has  decided  that  it  is  better  to 
retain  the  words  of  sub-section  (12),  and  I 
thank  him  for  the  assurance  he  has  given 
us  on  the  question.  I  am  aware  of  the 
narrow  view — the  legal  view — of  this 
matter,  but  I  am  glad  Mr.  O'Connor 
takes  a  broader  and  more  Imperial- 
istic view  of  this  question.  I  think 
we  should  retain  all  we  have  got, 
and  get  as  much  more  as  possible.  This 
continent  of  ours  belongs  to  Great  Britain, 
and  the  waters  around  it,  at  any  rate, 
should  be  within  the  influence  of  the 
British  Government.  Therefore,  I  am 
very  glad  indeed  that  Mr.  O'Connor  has 
consented  to  allow  these  words  to  remain 
in  the  Bill. 

Mr.  BRUNKER  (New  South  Wales).— 
I  am  very  pleased  indeed  that  the  recon- 
sideration of  this  matter  will  lead  to  a 
concession  which,  I  think,  will  prove  to 
the  advantage  of  all  the  colonies.  When 
I  made  a  suggestion  in  regard  to  this 
matter  last  night,  I  was  not  aware  of  the 
privileges  that  had  been  conceded  to 
Western  Australia,  but  since  then  I  find 
that,  in  the  Act  dealing  with  this  matter 
of  the  fisheries,  the  following  words 
occur : — 

Ami  whereas  vessels  employed  in  such  fishery 
are,  in  the  prosecution  of  their  business,  some- 
times within  and  sometimes  beyond  the  terri- 
torial jurisdiction  of  Western  Australia. 

I  suggested  last  night  that,  seeing  that 
this  concession  was  made  to  the  Federal 
Council,  there  is  no  reason  why  it  should 
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not  be  made  to  the  Federal  Parliament. 
I  am  very  pleased  indeed  that  we  have 
come  to  a  decision  which  we  all  approve. 

The  amendment  was  negatived. 

Sub-section  (12)  was  agreed  to. 

Mr.  O'CONNOR  (New  South  Wales).— 
I  beg  to  move  the  insertion  of  the  follow- 
ing new  sub-section : — 

The  acquisition  of  property  on  just  terms 
from'  any  state  or  person  for  any  purpose  in 
respect  of  which  the  Parliament  has  power  to 
make  laws. 

Some  question  has  been  raised  as  to 
whether  the  Commonwealth  has  the  power 
inherently  of  acquiring  property  under 
just  terms  of  compensation ;  that  is  to 
say,  whether  it  is  not  driven  to  bargain 
and  sale  only,  ft  is  quite  clear  that  there 
must  be  a  power  of  compulsorily  taking 
property  for  the  purposes  of  the  Common- 
wealth. 

Mr.  Fraser. — Certainly. 

Mr.  O'CONNOR.— And  this  clause  is 
framed  to  provide  for  that. 

Mr.  Fraser. — Are  the  terms  to  be 
stated  I 

Mr.  O'CONNOR.— No,  you  do  not  want 
to  state  the  terms  in  the  Constitution.  Of 
course  an  Act  will  have  to  be  passed  by 
the  Commonwealth  Parliament  elaborating 
this  enactment,  and  no  doubt  proper  pro- 
vision will  be  made  in  that  Act  for  the 
method  of  acquiring  lands,  and  the  mode 
in  which  lands  shall  be  obtained  for  the 
purposes  of  the  Commonwealth. 

The  new  sub-section  was  agreed  to. 

Clause  52,  as  amended,  was  agreed  to. 

Clause  53,  sub-section  (2). — The  government 
of  any  territory  which,  by  the  surrender  of  any 
state  or  states,  and  the  acceptance  of  the  Com- 
monwealth, becomes  the  seat  of  government  of 
the  Commonwealth,  and  the  exercise  of  like 
authority  over  all  places  acquired  by  the  Com- 
monwealth, with  the  consent  of  the  state  in 
which  such  places  are  situate,  for  the  public 
purposes  of  the  Commonwealth. 

Mr.  O'CONNOR  (New  South  Wales).— 
I  beg  to  move — 

That  the  words  from  "  with  the  consent  of 
the  state   in   which  such   places   are   situate" 
(line  7)  be  struck  out. 
[Mr.  Brunker. 


The  object  of  this  amendment  is  to  put 
in  the  most  general  possible  terms  the 
purposes  of  the  clause.  The  clause  gives 
a  right  of  government  for  certain  pur- 
poses to  the  Parliament,  and  it  is  just  as 
well  that  it  should  be  stated  in  such 
general  terms  that  it  will  not  be  possible 
that  any  purpose  which  we  do  not  think 
of  now  will  be  omitted. 

The  amendment  was  agreed  to. 

The  sub-section,  as  amended,  was  agreed 
to. 

Clause  56b,  paragraph  (1). — If  the  House  of 
Representatives  passes  any  proposed  law,  and 
the  Senate  rejects  the  same,  or  fails  to  pass  it, 
or  passes  it  witli  amendments  to  which  the 
House  of  Representatives  will  not  agree,  and  if 
the  Governor-General  thereupon  dissolves  the 
House  of  Representatives,  and  if,  within  six 
months  after  such  dissolution,  the  House  of 
Representatives,  by  an  absolute  majority, 
again  passes  the  proposed  law,  with  or  with- 
out any  amendments  that  may  have  been  made 
or  agreed  to  by  the  Senate,  and  if  the  Senate 
again  rejects  the  proposed  law,  or  fails  to  pass 
it,  or  passes  it  with  amendments  to  which  the 
House  of  Representatives  will  not  agree,  the 
Governor-General  may  dissolve  the  Senate. 

Mr.  BARTON  (New  South  Wales).— 
The  amendment  on  the  paper  to  be  moved 
at  this  point  is — 

That  paragraph  (1)  of  clause  56b  be  omitted. 

But  I  should  like  to  mention  that  this  is 
particularly  an  amendment  of  substance. 
It  is  a  proposal  to  omit  from  the  dead-lock 
clause  the  portion  wThich  was  carried  at 
the  instance  of  Mr.  Symon,  in  Sydney, 
leaving  the  rest  of  the  clause  to  stand. 
Now,  I  stated  yesterday,  when  we  were 
discussing  the  propriety  of  taking  this 
list  of  recommittal  amendments,  that  so 
long  as  I  had  the  right  of  moving  amend- 
ments of  substance  at  the  second  recom- 
mittal stage,  I  did  not  wish  to  force  on  the 
attention  of  the  committee  at  this  stage 
any  matter  which  would  occupy  any  great 
length  of  time.  Therefore,  I  am  in  the 
hands  of  the  committee  with  regard  to 
this,  as  with  regard  to  other  matters  of 
considerable  substance.  I  think  we  are 
all  agreed  that   this   dead-lock  provision 
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will  take  some  time  to  diseuss,  and  per- 
baps  it  will  be  more  convenient  if  I  do  not 
move  this  amendment  now.  But  I  should 
like  to  ask  the  Chairman  whether  I  c;tn 
retain  my  right  of  moving  it  at  the  second 
recommittal  stage  1 

The  CHAIRMAN.— Certainly. 

Mr.  BARTON.— Then,  if  it  be  the  wish 
of  the  Convention,  I  will  not  move  the 
amendment  now. 

Clause  73  (Extent  of  judicial  power), 

Mr.  BARTON  (New  South  Wales).— I 
beg  to  move — 

That  the  following  sub-section  be  inserted  as 
sub-section  (7)  : — 

In  which  a  writ  of  mandamus  or  prohibition 
or  an  injunction  is  sought  against  an  officer  of 
the  Commonwealth. 

This,  Mr.  Chairman,  is  an  amendment  of 
substance,  but  the  discussion  of  it  ought 
not  to  occupy  very  long.  It  will  be  remem- 
bered that  in  the  former  committee  this 
sub-section  was  left  out.  Now,  I  have 
come  to  the  conclusion  that  it  was  scarcely 
wise  of  us  to  leave  it  out.  The  clause  is 
that  which  states — 

That  the  judicial  power  of  the  Commonwealth 
shall  extend  to  all  matters  ; 

and  then  follows  a  list  of  the  matters,  of 
which  sub-section  (7)  was  one.  I  proposed 
in  the  former  committee  to  make  it  apply 
to  matters  in  which  an  injunction  is  sought 
against  an  officer  of  the  Commonwealth, 
but  ultimately  the  sub  section  was  left  out, 
on  the  ground  that  the  proceedings  could 
probably  be  taken  without  any  express 
power  being  given  for  them.  I  am  under 
the  impression  that  we  came  to  rather  a 
hasty  conclusion  upon  that  matter,  and 
that  it  would  be  advisable  to  restore  these 
cases  of  judicial  power.  The  question 
would  be  this  :  Whether  without  an  ex- 
press authority  given  in  the  Constitution 
to  entertain  such  cases  the  High  Court 
could  grant  a  writ  of  mandamus  or  a  pro- 
hibition or  an  injunction  against  an  officer 
of  the  Commonwealth?  Ordinarily  speak- 
ing, any  such  proceeding  as  amounts  to 
a  proceeding  against  the  Crown  cannot  be 


taken  without  i  s  Act  to  authorize 

it.  A  matter  came  before  the  Supreme 
Court  of  the  United  States,  and  there  was 
a  decision  by  the  very  high  authority  of 
Mr.  Justice  Marshall,  which  will  help  us 
to  come  to  a  conclusion  whether  we  should 
retain  these  words  or  not.  In  the  case  of 
Marhury  v.  Madison,  and  in  other  cases, 
the  following  was  the  decision  : — 

It  is  only  such  Acts  of  Congress  as  are 
within  the  scope  of  their  powers  as  conferred 
by  the  Constitution  that  became  the  supreme 
law  of  the  land.  Where  such  Acts  are  in 
violation  of  the  Constitution,  it  is  the  pro- 
vince of  the  courts  of  the  United  States  to 
declare  the  law  void  and  refuse  to  execute  it. 
The  final  appellate  power  upon  all  such  ques- 
tions is  in  the  Supreme  Court  of  the  United 
States. 

What  happened  in  that  case  was  that  the 
United  States  Congress,  without  having 
this  right  of  entertaining  cases  of  man- 
damus or  prohibition  against  an  officer  of 
the  United  States,  had  passed  an  Act  upon 
the  subject ;  but,  inasmuch  as  the  Consti- 
tution did  not  place  in  the  hands  of  the 
High  Court  the  power  to  entertain  these 
questions,  it  was  held  that  an  Act  of  Con- 
gress giving  power  to  entertain  them  was 
not  within  the  powers  conferred  by  the 
Constitution,  and  was  therefore  a  void 
Act.  So  that  the  power  was  not  exercis- 
able. The  principle  on  which  the  whole 
matter  rests  is  laid  down  in  another  case. 

Mr.  Kingston. — Does  it  remain  so  still  ? 

Mr.  BARTON.— So  far  as  I  am  aware. 
I  do  not  know  that  there  has  been  an 
amendment  of  the  United  States  Constitu- 
tion to  that  effect.  In  the  ease  of  The 
Board  of  Liquidation  against  MeComb,  it 
was  laid  down  that — 

A  state  without  its  consent  cannot  be  sued  by 
an  individual  ;  and  a  court  cannot  substitute 
its  own  discretion  for  that  of  executive  officers 
in  matters  belonging  to  the  proper  jurisdiction 
of  the  latter. 

Then  there  is  a  statement  as  to  the  grant- 
ing of  a  mandamus: — 

But  it  has  been  well  settled  that  when  a  plain 
official  duty,  requiring  no  exercise  of  discretion, 
is  to  be  performed,  and  performance  is  refused, 
any  person  who  will  sustain  personal  injury  by 
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such  refusal  may  have  a  mandamus  to  compel 
its  performance  ;  and  when  such  duty  is  threat- 
ened to  be  violated  by  some  positive  official 
act,  any  person  who  will  sustain  personal 
injury  thereby,  for  which  adequate  compen- 
sation cannot  be  had  at  law,  may  have  an  in- 
junction to  prevent  it.  In  such  cases  the  writs 
of  mandamus  and  injunction  are  somewhat 
correlative  to  each  other.  In  either  case  if  the 
officer  plead  the  authority  of  an  unconstitu- 
tional law  for  the  non-performance  or  violation 
of  his  duty,  it  will  not  prevent  the  issuing  of 
the  writ.  An  unconstitutional  law  will  be 
treated  by  the  courts  as  null  and  void. 

The  courts  there  declared  to  be  null  and 
void  an  unconstitutional  law  passed  by 
the  United  States  Congress  to  give  such 
power.  Consequently,  it  seems  to  me 
that  it  might  be  held  here  that  the  courts 
should  not  exercise  this  power,  and  that 
even  the  statute  giving  them  the  power 
would  not  be  of  any  effect ;  and  I  think 
that,  as  a  matter  of  safety,  it  would  be 
well  to  insert  these  words. 

Mr.  Symon. — They  cannot  do  any  harm. 

Mr.  BARTON.— They  cannot  do  harm, 
and  may  protect  us  from  a  great  evil. 

Dr.  QUICK  (Victoria).— I  think  the 
leader  of  the  Convention  has  made  out  a 
good  case  for  the  re-insertion  of  these 
words,  on  the  ground  that  without  the 
sub-section  in  question  the  clause  would 
have  the  effect  of  limiting  the  particular 
class  of  writs  or  remedies  which  it  will 
be  within  the  powrer  of  the  Federal  Court 
to  administer.  But  I  should  like  to  ask, 
for  instance,  would  the  court  have  power 
not  only  with  regard  to  the  three  writs 
specified  in  the  sub-section,  but  would  it 
have  power  to  issue  writs  of  certiorari  to 
bring  up  writs  and  quash  them,  and 
would  it  have  power  to  issue  writs  of 
habeas  corpus  against  an  authority  which 
might  improperly  imprison  a  citizen  of 
the  Commonwealth  ?  It  seems  to  me  that 
the  Supreme  Court  would  be  limited  to 
the  three  classes  of  writs,  and  would  not 
have  power  to  issue  other  writs  which  it 
might  be  desirable  that  the  court  should 
issue. 

Mr.  BARTON  (New  South  Wales).— It 
is  well  determined  that  there  is  power  to 
[Afr.  Barton. 


issue  a  writ  of  haheas  corpus  independently 
of  words  of  this  kind.  That  has  been 
decided  in  America.  It  was  decided  that 
the  right  of  a  citizen  to  have  the  cause 
of  his  detention  inquired  into  was  clear ; 
that  the  right  of  habeas  corpus  existed 
under  the  common  law  of  England,  and 
did  not  need  any  provision  with  regard 
to  it  whatever. 

Sir  JOHN  FORREST  (Western  Aus- 
tralia).— I  should  like  to  ask  wrhether  this 
power  could  be  exercised  against  a  Gover- 
nor of  a  state  for  any  act  of  his?  Would 
it  include  the  Governors  of  states  acting 
under  Ministerial  authority  1 

Mr.  Barton. — The  Governor  of  the 
state  is  not  an  officer  of  the  Common- 
wealth. 

Sir  JOHN  FORREST.— Could  it  apply 
to  Ministers  of  state  or  the  Governor  of 
a  state  1 
.   Mr.  Barton. — No. 

Mr.  GLYNN  (South  Australia).— Upon 
this  subject  I  should  like  to  call  particular 
attention  to  an  article  which  appeared  in 
the  Law  Times  on  the  13th  February, 
1897.  The  article  deals  with  this  very 
point  of  the  right  to  issue  a  mandamus 
against  a  Governor.  It  was  decided  in 
the  case  of  Marbury  v.  Madison  that  an 
injunction  could  issue  as  regards  the  state 
courts,  and  the  writer  complains  of  this 
as  an  interference  by  one  department  of 
the  state  with  another.     He  says — 

But  following  the  doctrine  of  this  decision, 
or  rather,  of  this  extra-judicial  fulmination — 
for  the  court  had  really  nothing  to  decide 
except  its  own  want  of  jurisdiction — the  state 
judicatures  have,  almost  without  exception, 
asserted  the  power  to  control  the  executive 
department  of  their  state  Governments  in  what 
are  called  Ministerial  matters  which  do  not  in- 
volve the  exercise  of  an  exclusive  discretion,  by 
sending  writs  of  mandamus  to  the  heads  of 
executive  departments,  and  even  in  some  in- 
stances to  the  Governor  himself. 

It  is  done,  then,  in  America.  There  may 
be  a  slight  distinction — one  cannot  answer 
questions  of  this  kind  on  the  spur  of  the 
moment — but  it  is  a  matter  worth  a  little 
more  consideration.     We  are  putting  it  in 
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the  power  of  the  Federal  Judiciary  to 
interfere  with  the  Federal  Executive, 
which,  in  America,  is  complained  of  as 
in  unconstitutional  interference  with  the 
executive  departments  of  the  state. 

Mr.  KINGSTON  (South  Australia).— I 
hope  we  shall  not  hastily  adopt  this 
amendment,  but  that  we  shall  have  an 
opportunity  of  further  considering  it.  I 
understand  that  Mr.  Barton  proposes  to 
give  to  the  Federal  Court  a  power  which 
the  authorities  cited  by  Mr.  Glynn  seem 
to  declare  would  extend  even  to  the 
executive  acts  and  restrain  the  executive 
action  of  the  Federal  Government.  That 
power  is  not  possessed  in  America,  and  to 
confer  it  here,  when  the  states  have  been 
able  to  do  so  well  without  it,  seems  to  me 
to  be  a  step  we  should  not  take,  except 
after  the  most  mature  consideration.  No 
doubt  we  have  had  this  proposal  on  our 
files,  but  still  it  is  a  matter  of  such  mo- 
ment that  I  make  the  suggestion  of  delay. 

Mr.  Barton. — What  evil  consequences 
can  arise  from  it? 

Mr.  KINGSTON.— The  clashing  of  the 
courts  and  the  Executive.  We  should  be 
sorry  to  implant  in  the  Constitution  a 
provision  by  which  the  federal  courts 
would  have  any  control  over  the  executive 
acts.  For  the  executive  act  of  the  Com- 
monwealth the  executive  officers  would 
be  responsible  to  Parliament,  which,  no 
doubt,  would  see  due  regard  is  had  to  all 
constitutional  provisions.  Butif  wespecially 
provide  for  interference  by  the  courts  in 
federal  matters,  we  will  be  giving  to  the 
High  Court  of  Australia  a  power  it  is  un- 
necessary that  court  should  possess,  and 
which  might,  at  various  times,  be  exercised 
to  the  very  great  detriment  of  constitu- 
tional government. 

Sir  John  Forrest. — It  is  not  exercised 
in  England, 

Mr.  KINGSTON.— No,  and  why  should 
we  put  it  in  this  Constitution?  We  have 
already  put  it  within  the  power  of  the 
Federal  Parliament,  by  express  provision, 
to  legislate  so  as  to  confer  the  right  of 
proceeding  against  the  Crown.  That  seems 


to  me  quite  sufficient.  To  further  embody 
in  this  Constitution  a  declaration  that  the 
Judiciary  should  interfere  with  the  Exe- 
cutive, or  that  it  should  be  within  the 
judicial  power  to  do  so  seems  to  me  a 
retrograde  step  which  cannot  be  defended. 

Mr.  SYMON  (South  Australia).— The 
apprehensions  just  laid  before  the  Con- 
vention are,  I  think,  not  well  founded. 
The  provision  will  not  in  my  view  enable 
the  Federal  High  Court  or  any  court 
to  interfere  in  any  way  whatever  with 
the  political  Executive  of  the  Federation. 
The  provision  does  not  confer,  and  is  not 
intended  to  confer — and  I  am  sure  Mr. 
Barton  will  agree  with  me  in  this — any 
right  whatever  to  interfere  in  such  cases. 
It  merely  gives  a  jurisdiction. 

Mr.  Barton. — Hear,  hear. 

Mr.  SYMON. — Applications  may  be 
made  now. 

Mr.  Barton. — This  proposal  does  not 
confer  any  right. 

Mr.  SYMON. — I  was  going  to  say  that 
it  does  not  confer  any  right.  It  is  a  safe- 
guard, because  it  will  prevent  any  appli- 
cation for  mandamus  or  prohibition,  both 
of  which  are  prerogative  rights,  being 
made  in  any  court  except  the  courts 
invested  with  federal  jurisdiction.  The 
provision  says  that  if  you  apply  as  against 
an  officer  of  the  Commonwealth 

Sir  John  Forrest. — It  might  be  against 
the  Governor-General  of  the  Common- 
wealth. 

Mr.  SYMON.— No,  but  supposing  it  is? 
I  will  take  that  position,  and  say  that  it 
does  not  give  any  right  to  get  mandamus 
or  prohibition. 

Sir  John  Forrest. — It  is  optioual. 

Mr.  SYMON. — It  is  not  optional.  It 
merely  gives  a  jurisdiction  in  certain 
applications. 

Sir  John  Forrest. — No. 

Mr.  SYMON.— Will  my  honorable  friend 
pardon  me?  We  have  had  applications  in 
my  own  colony — I  don't  know  that  this  has 
been  the  case  in  other  colonies — for  man- 
damus and  prohibition  directed  against 
officers  or  a  body  constituted  under  the 
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Executive  Government  of  the  day,  and  the 
question  has  been  raised  whether  or  not 
that  was  an  interference.  That  was  a  case 
of  seeking  to  proceed  by  mandamus  for  the 
performance  of  some  act  by  the  Executive 
through  somebody  to  whom  the  control 
had  been  delegated.  It  is  not  provided 
that  the  right  shall  exist  to  get  the  manda- 
mus or  prohibition. 

Sir  John  Forrest. — It  means  nothing 
then? 

Mr.  SYMON. — Yes,  it  means  a  great 
deal.  It  means  that  no  court,  except  the 
Federal  High  Court,  or  other  courts  under 
the  Federal  Constitution,  shall  have  the 
power  to  entertain  such  an  application. 
If  this  provision  be  not  inserted,  it  follows 
that  anybody  who  is  discontented  with 
something  done  by  an  officer  of  the  Com- 
monwealth in  any  state  might  apply  to 
the  court  of  the  state  for  mandamus  or 
prohibition.  He  might  not  get  it,  but  he 
might  apply  for  it,  and  there  are  cases  in 
which  he  would  get  it.  But  if  this  provi- 
sion be  inserted  the  application  would 
have  to  be  made  to  the  Federal  Court. 
That,  I  take  it,  is  a  safe-guard. 
Mr.  Isaacs. — Is  this  exclusive  1 
Mr.  SYMON.— Yes,  as  to  the  officers 
of  the  Commonwealth. 

Sir  Edward  Braddon. — It  is  a  limita- 
tion of  the  right  of  the  people  againt  the 
Crown. 

Mr.  SYMON.— No  \  it  is  not  a  limita- 
tion. All  it  says  is  that  an  application 
for  mandamus  or  prohibition  against  an 
officer  of  the  Commonwealth  must  be 
taken  to  the  High  Court  or  other  of  the 
Federal  Courts.  An  application  cannot 
be  made  to  a  state  court,  although  the 
incident  which  brings  the  application 
about  may  happen  in  a  particular  state. 
The  right  to  mandamus  or  prohibition 
is  not  conferred  one  whit  more  than  at 
present.  The  provision  merely  throws 
within  the  ambit  of  the  jurisdiction  of 
the  federal  tribunal  the  right  to  deter- 
mine the  question.  That  question  will  be 
determined  by  the  ordinary  law  of  Eng- 
land— by  the  principles  of  constitutional 
[Mr.  Symon. 


government  and  the  prerogatives  of  the 
Crown.  There  have  been  prohibitions 
and  writs  of  mandamus  granted  against 
officers  of  the  Crown  in  England,  as  well 
as  in  other  places,  where  the  officer  has 
not  been  exercising  an  executive  discre- 
tion, but  where  he  has  been  what  might 
be  called  a  conduit  pipe  through  which 
money  ought  to  pass  from  the  Treasurer 
or  some  fund  to  the  intended  recipient. 
If  an  officer  has  not  paid  that  money  over, 
application  may  be  made  for  a  writ  of 
mandamus  to  compel  him.  But  it  is  not 
necessary  to  discuss  these  things  now. 
The  only  question  is  whether  the  proposal 
confers  a  right  on  anybody,  no  matter 
what  the  circumstances  or  whether  the 
application  impinges  on  the  prerogative, 
to  obtain  a  writ  of  mandamus  or  a  prohi- 
bition against  an  officer  of  the  Crown. 
The  provision  has  not  that  effect  at  all. 
It  is*  a  safeguard  and  a  limitation. 
It  prevents  an  officer  of  the  Common- 
wealth, whether  Minister  or  anybody  else, 
from  being  proceeded  against  in  any  state 
in  regard  to  the  Commonwealth. 

Sir  John  Forrest. — I  should  say  it 
would  be  a  very  cumbrous  and  undesirable 
method. 

Mr.  SYMON. — It  would  be  very  cum- 
brous and  undesirable  if  an  officer  of  the 
Commonwealth  could  be  proceeded  against 
in  a  state  court. 

Sir  John  Forrest.  —  In  the  colonies 
now,  I  think  writs  of  mandamus  are 
issued  to  prevent  officers  doing  certain 
things. 

Mr.  Barton. — A  mandamus  is  issued  to 
compel  the  performance  of  a  plain  official 
duty  laid  down  in  an  Act  of  Parliament. 

Sir  John  Forrest. — I  know  the  court 
interferes  with  officers  of  the  Crown  to 
compel  them  to  do  certain  things.  Pro- 
hibitions are  common  enough,  even  in  the 
colony  I  come  from. 

Mr.  SYMON.  —  My  honorable  friend 
(Sir  John  Forrest)  will  see  that  the 
proposal  before  the  Convention  would 
not  interfere  in  any  way  with  the 
proceedings  he  has  mentioned.    Whatever 
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jurisdiction  the  state  courts  have  now 
in  regard  to  writs  of  mandamus  and 
to  prohibitions  against  officers  of  the 
state  will  remain.  All  the  provision  says 
is  that,  writs  of  mandamus  and  prohibitions 
against  officers  of  the  Commonwealth 
shall  be  within  the  jurisdiction  of  the 
Federal  Court.  The  point  that  my  hon- 
orable friend  (Dr.  Quick)  has  referred  to 
is  one  worthy  of  the  attention  he  has 
given  to  it.  The  distinction  is  that  writs 
of  mandamus  and  prohibitions  are  pre- 
rogative rights,  and  these  other  cases  are 
not. 

Dr.  Quick.  — Is  not  habeas  corpus  a  pre- 
rogative right? 

Mr.  SYMON. — It  is  not  a  prerogative 
right. 

Mr.  Isaacs. — You  will  have  to  put  all 
sorts  of  other  things  in  the  provision. 

Mr.  SYMON.— I  think  not.  I  doubt 
whether  it  is  necessary  to  introduce  the  re- 
ference to  an  injunction,  butstill  there  is  no 
harm  in  saying  that  the  only  court  having 
jurisdiction  to  deal  with  injunctions  against 
officers  of  the  Commonwealth  shall  be  the 
Commonwealth  Court.  That  was  the  ob- 
ject of  the  provision  ;  at  any  rate,  it  was 
the  sole  object  that  the  Judicial  Com- 
mittee had  in  view  in  inserting  it  in  the 
first  instance.  When  the  time  came 
to  revise  the  provision,  some  honorable 
members  seemed  to  doubt  whether  it 
ought  to  be  there,  and  it  was  eliminated. 
Second  thoughts  are  the  best,  and  I  think 
the  provision  ought  to  be  inserted. 

Mr.  Isaacs. — Where  is  the  necessity  for 
it? 

Mr.  SYMON. — The  necessity  is  to  bring 
all  those  applications  for  writs  of  man- 
damus, prohibition,  and  injunctions  as 
against  officers  of  the  Commonwealth  in 
like  Commonwealth  courts,  and  not  to 
have  them  brought  in  the  state  courts,  in 
which  they  undoubtedly  ought  not  to  be 
brought 

Mr.  ISAACS  (Victoria).— The  provision 
does  not  say  that  such  an  application 
shall  not  be  brought  in  the  state  courts. 
It.  is  not  exclusive,  and   if  the  power  to 


make  such  an  application  in  the  state 
court  exists  the  insertion  of  these  words 
cannot  take  that  power  away. 

Mr.  Barton. — It  is  an  appellate  juris- 
diction, according  to  the  American  de- 
cision. 

Mr.  ISAACS. — If  it  is  an  appellate 
jurisdiction  it  necessarily  assumes  there  is 
power  to  make  application  to  the  Rtate 
court  to  start  with,  and  the  provision 
would  not  derogate  from  that  power. 
The  judicial  power  is  conferred  in  respect 
of  certain  matters.  Power  is  given  to 
legislate  in  respect  of  certain  matters, 
and  in  all  things  incidental  or  neces- 
sary in  regard  thereto.  Surely  that 
covers  matters  such  as  writs  of 
mandamus,  injunctions,  prohibitions, 
habeas  corpus,  writs  and  attachments,  and 
everything  which  constitute  the  means  of 
the  court  to  carry  out  its  decrees.  Parlia- 
ment has  the  fullest  power  to  confer  those 
powers.  My  great  objection  to  the  pro- 
posal is  that  it  will  operate  as  a  limitation 
upon  other  provisions  for  judicial  power. 
It  assumes  there  is  no  power  to  grant  a 
mandamus.  The  latest  American  case  I 
know  of  on  the  subject — it  is  not  in  Baker, 
though  it  was  decided  before  that  book 
was  published — is  the  United  States  exrel. 
Boynton  v.  Blaine,  decided  in  1891,  and 
reported  in  139  United  States  Reports. 
This  case  makes  the  matter  clear,  both  as 
to  what  the  court  can  do  and  what  it  can- 
not do  in  regard  to  mandamus.  In  that 
case  we  read — 

The  writ  of  mandamus  cannot  issue  in  a  ease 
where  its  etiect  is  to  direct  or  control  the  head 
of  an  Executive  department  in  the  discharge  of 
an  executive  duty,  involving  the  exercise  of 
judgment  or  discretion. 

Now,  the  converse  of  that  is  also  stated : — 

When  a  mere  Ministerial  duty  is  imposed 
upon  the  executive  officers  of  the  Government, 
that  is,  a  service  which  they  are  bound  to  per- 
form withou;  further  question,  then,  if  they 
refuse,  the  mandamus  may  be  issued  to  compel 
them. 

That  power  exists  hi  the  United  States 
without  any  provision  to  the  effect  in  the 
Constitution.     And  it  would  exist  with  us 
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without  any  such  provision.  If  we  go 
putting  in  limitations,  we  should  be  in 
exactly  the  same  position  as  wre  would  if 
we  put  a  series  of  limitations  on  the 
frade  and  commerce  clause.  We  have 
heard  it  said  frequently  that  if  we  put  in 
these  limitations  on  the  trade  and  com- 
merce clause,  they  will  operate  as  a  means 
of  cutting  down  the  wide  operation  of  that 
clause.  We  are  doing  exactly  the  same  if 
we  put  this  in.  What  the  Chief  Justice 
of  the  United  States  stated  was  this  : — 

The  writ  of  mandamus  cannot  issue  in  a 
case  where  its  effect  is  to  direct  or  control  the 
head  of  an  Executive  department  in  the  dis- 
charge of  an  executive  duty  involving  the 
exercise  of  judgment  or  discretion.  U.S.  ex 
rel,  Redfield  v.  Windom  137  U.S.,  636,  644. 
When  by  special  statute  or  otherwise  a 
mere  Ministerial  duty  is  imposed  upon  the 
executive  officers  of  the  Government ;  that  is,  a 
service  which  they  are  bound  to  perform  with- 
out further  question,  then,  if  they  refuse,  the 
mandamus  may  be  issued  to  compel  them. 
U.S.  ex  rel.  Dunlap  v.  Black,  128,  U.S.  40, 
48.  The  writ  goes  to  compel  a  party  to  do  that 
which  it  is  his  duty  to  do  without  it.  It  con- 
fers no  new  authority,  and  the  party  to  be 
coerced  must  have  the  power  to  perform  the 
act.     Brownsville  v.  Loague,  129,  U.S.  493,  501. 

What  more  do  we  want1?  If  it  is  in- 
tended to  go  further,  and  put  into  this 
Constitution  a  power  by  which  the  court 
can  have  the  right  to  do  whatever  it 
thinks  just  and  proper  on  a  mere  applica- 
tion by  way  of  mandamus,  or  prohibition, 
or  injunction,  then  it  is  going  a  great  deal 
too  far. 

Mr.  Symon. — That  you  cannot  prevent 
the  application  now  you  have  just  shown. 

Mr.  ISAACS. — I  think  you  cannot ;  but 
the  court  in  construing  such  a  clause 
would  say  there  must  have  been  some 
special  reason  for  putting  it  in,  and  the 
only  reason  they  could  have  for  putting  it 
in  would  be  either  to  indicate  that  the  pre- 
vious power  given  was  too  small  to  confer 
it,  and,  therefore,  would  exclude  other 
matters,orit  would  say  that  it  was  intended 
to  enlarge  that  power  and  give  a  right  to 
the  court  to  act  as  it  pleased  on  such 
application  being  made.  Both  of  these 
[Mr.  Isaacs. 


positions  I  think  we  ought  to  avoid,  there- 
fore I  would  ask  my  honorable  friends  to 
consider  very  seriously  before  they  insert 
this,  clause.  It  seems  to  be  wholly  un- 
necessary ;  it  cannot  work  any  good ;  and 
it  may  work  a  great  deal  of  harm. 

Dr.  QUICK  (Victoria).— I  would  direct 
the  attention  of  the  leader  of  the  Con- 
vention to  the  fact  that  the  Constitution 
of  the  United  States  contains  a  distinct 
provision  in  favour  of  the  writ  of  habeas 
corpus.     Section  9  says — 

The  privilege  of  the  writ  of  habeas  corpus 
shall  not  be  suspended  unless  when  in  cases  of 
rebellion  or  invasion  the  public  safety  may 
require  it. 

Mr.  Isaacs. — That  is  part  of  the  Decla- 
ration of  Rights. 

Dr.  QUICK.— I  would  point  out  to 
Mr.  Symon  that  the  writ  of  habeas  corpus 
is  a  high  prerogative  right,  because,  ac- 
cording to  Storey,  vol.  2,  page  237  : — 

In  England  this  is  a  high  prerogative,  issuing 
out  of  the  Court  of  Queen's  Bench  not  only  in 
term  time,  but  in  vacation,  and  running  in  all 
parts  of  the  king's  dominions,  for  it  is  said  the 
king  is  entitled  at  all  times  to  have  an  account 
why  the  liberty  of  any  of  his  subjects  is  re- 
strained. 

I  think  that  lends  force  to  some  observa- 
tions I  made  at  an  earlier  stage  of  the 
discussion  to  this  effect :  That  if  you  are 
going  to  have  a  section  enumerating  writs 
which  it  is  within  the  jurisdiction  of  the 
High  Court  to  issue,  then  that  enumera- 
tion ought  to  include  all  possible  desirable 
writs.  The  Constitution  of  the  United 
States  contains  a  distinct  recognition  of  the 
writ  of  habeas  corpus,  and  the  section  creat- 
ing the  jurisdiction  of  the  Supreme  Court  of 
the  United  States  does  not  enumerate  any 
of  those  writs  which  it  is  now  proposed  to 
enumerate. 

Mr.  Barton. — That  does  not  provide 
for  the  writ  of  habeas  corpus.  It  re- 
cognises an  existing  writ,  and  it  only  says 
that  it  shall  not  be  suspended. 

Mr.  Isaacs. — It  is  like  a  declaration  of 
rights. 

Dr.  QUICK.— But  in  the  Constitution 
of  the  United   States  there  is  no  section 
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such  as  is  now  proposed,  limiting  or  de- 
fining  the  writs  which  may  be  issued  by 
that  court ;  it  is  left  to  the  operation  of 
the  common  law.  Here  it  is  proposed  to 
put  in  a  clause  limiting  and  defining  the 
class  of  writs  to  he  issued  to  three,  viz., 
mandamus,  prohibition,  and  injunction. 
That,  according  to  the  great  doctrine  of 
limitation  which  has  been  so  often  im- 
pressed on  the  Convention,  would  exclude, 
by  process  of  definition,  the  right  to  issue 
a  writ  of  habeas  corpus  or  a  writ  of 
<■>  rtiorari.  If  there  is  to  be  a  clause  de- 
fining those  writs,  then  I  contend  that  it 
ought  to  be  a  complete  definition  and  a 
complete  enumeration  embracing  all  pos- 
sible writs  for  the  enforcement  of  remedies, 
otherwise  it  is  best  to  leave  out  the 
clan- 

Mr.  Barton. — The  object  of  this  clause 
is  a  very  clear  one,  if  I  may  mention  it 
without  interrupting  the  honorable  mem- 
ber. In  certain  cases  the  Supreme  Court 
would  have  original  jurisdiction,  in  others 
appellate.  If  you  do  not  specially  men- 
tion this,  then  in  cases  of  mandamus,  pro- 
hibition, and  injunction,  it  can  only  have 
the  ordinary  appellate  jurisdiction,  but  if 
you  mention  it  specially  as  within  the 
judicial  power,  and  provide  for  it  as  an 
original  jurisdiction,  then  a  case  may  be 
taken  straight  to  the  court  instead  of 
having  to  filter  through  another  court. 

Dr.  QUICK.— I  have  not  the  slightest 
objection  to  the  clause  provided  that  it  is 
made  sufficiently  comprehensive  to  include 
all  desirable  remedies.  I  contend  that 
;hese  other  remedies  are  equally  as  desir- 
able as  are  those  three. 

Mr.  ISAACS  (Victoria). — If  the  court, 
under  one  of  these  sub-sections,  has  the 
power  to  deal  with  all  cases  arising  under 
the  Constitution  it  would  have  the  power 
necessarily,  or  certainly  the  Federal  Par- 
liament would  have  the  right  to  give  the 
power,  to  exercise  its  jurisdiction  by  way  of 
mandamus,  or  injunction,  or  prohibition. 

Mr.  Barton.— In  the  United  States  it 
is  extended  only  to  cases  of  law  and  equity 
arising  under  the  Constitution,  but  it  was 


held  not  to  confer  this  power  as  an  original 
power.     It  only  exists  as  an  appellate  one. 

Sir  EDWARD  BRADDON  (Tasmania). 
— I  should  like  to  ask  the  leader  of  the 
Convention  whether  this  would  be  an 
exclusive  right  ?  If  so,  there  is  no  doubt 
whatever  that  it  would  limit  the  liberties 
of  the  people  of  the  states  to  some  extent. 
Suppose,  for  instance,  in  any  state  a 
citizen  had  a  grievance  arising  out  of  some 
neglect  on  the  part  of  a  federal  officer,  say 
a  postmaster  or  a  telegraph  operator,  would 
it  be  required  by  this  clause  that  the  person 
so  injured,  or  fancying  himself  so  injured, 
would  have  to  proceed  by  way  of  man- 
damus  or  otherwise  in  the  federal  and  not 
in  his  own  local  court,  because  of  the  ex- 
clusive jurisdiction  we  vest  in  the  Federal 
High  Court?  If  it  is,  then  that  citizen 
would  be  put  to  very  considerable  incon- 
venience by  exercising  one  of  his  privileges 
of  citizenship. 

Mr.  SYMON  (South  Australia).— There 
is  no  doubt  whatever  if  the  possibility 
which  Sir  Edward  Braddon  has  indicated 
could  arise,  it  would  be  a  very  grave 
blunder,  and  it  would  be  a  mischief  which 
we  ought  at  all  hazards  to  avoid  ;  but 
that  would  not  be  the  position.  If  such 
a  case  as  he  put  were  to  arise,  it  would 
not  be  necessary  for  the  person  who  was 
aggrieved  or  considered  himself  aggrieved 
by  the  federal  officer  to  proceed  in  the 
Federal  High  Court.  He  could  proceed  in 
any  federal  court  or  in  any  court  invested 
with  federal  jurisdiction.  In  the  United 
States  these  federal  courts  are  distributed 
all  over  the  country.  There  are  circuit 
courts  and  there  are  other  courts  to  dis- 
pense justice  in  all  parts  of  the  Common- 
wealth. That,  of  course,  necessitates  a 
network  of  courts,  involving  very  great 
expense  and  very  great  complexity.  With 
the  view  of  avoiding  all  that  expense  and 
all  that  complexity,  we  have  provided 
in  the  Constitution  that  the  Parliament, 
instead  of  duplicating  a  lot  of  federal 
courts,  may  invest  the  courts  of  the 
states  with  federal  jurisdiction.  That  is 
the  course  which  will  be  adopted,  because 
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it  is  not  contemplated  that  such  appli- 
cations as  those  should  come  before  the 
Federal  High  Court.  Therefore,  if  any 
citizen  of  the  state  had  a  grievance  against 
a  federal  officer  within  that  state,  for  the 
redress  of  which  he  required  a  mandamus 
or  a  prohibition,  his  remedy  would  be  in 
the  state  to  which  he  belonged — not  to 
the  local  court  or  the  Supreme  Court  of 
the  state,  but  to  that  Supreme  Court  as 
invested  with  federal  jurisdiction.  %He 
would  not  be  compelled  to  go  to  the 
Federal  High  Court.  He  would  have  the 
remedy  at  his  own  door.  Whether  this 
clause  is  necessary  or  not  is  a  matter  I  do 
not  want  to  enter  upon  again.  T  agree 
with  Mr.  Isaacs  that  the  federal  courts 
wrould  have  the  jurisdiction.  What  we 
want  to  prevent  is  that  state  courts  shall 
have  the  jurisdiction  over  Commonwealth 
officers,  and  the  remedy,  if  it  was  called 
for  at  all,  would  be  a  remedy  enforceable 
within  the  bounds  of  the  state  at  the  door 
of  the  person  aggrieved,  and  he  would  not 
be  compelled  to  go  away  to  the  Federal 
High  Court,  in  which  the  jurisdiction  is  not 
made  to  reside.  That  court  would  have 
jurisdiction,  as  a  matter  of  appeal,  from 
the  decision  of  the  court  invested  with 
federal  jurisdiction. 

Sir  Edwaijd  Braddon. — That  is  all 
right. 

Mr.  Dobson. — Under  clause  71  the 
Federal  Parliament  can  give  the  Federal 
Court  in  a  state  only  such  jurisdiction  as 
it  thinks  fit,  and  it  may  reserve  some  of 
these  prerogative  writs. 

Mr.  SYMON.— It  may,  and  that  is  re- 
affirmed by  clause  76.  The  whole  scheme 
of  jurisdiction  is  laid  down  here  in  skele- 
ton, so  to  speak.  The  Parliament  would 
then  invest,  no  doubt,  certain  of  the 
courts  of  the  states  with  federal  juris- 
diction, otherwise  there  would  be  a  possi- 
bility of  a  grave  miscarriage  of  justice. 

Mr.  ISAACS  (Victoria).— I  did  not, 
until  a  moment  or  two  ago,  quite  appre- 
hend the  difficulties  in  the  minds  of  Mr. 
Barton  and  Mr.  O'Connor,  and  if  they  will 
not  mind  following  me  for  a  minute  I 
[Mr.  Symon. 


think  lean  clear  away  those  difficulties.  In 
the  United  States  it  is  quite  clear  how  it  is 
held  that  the  Supreme  Court  has  nothing 
but  an  appellate  jurisdiction  in  respect  of 
mandamus,  that  is,  as  to  Commonwealth 
officers,  because  the  Constitution  says 
that  the  only  cases  in  which  the  Supreme 
Court  shall  have  original  jurisdiction 
are — 

Cases  affecting  ambassadors,  other  public 
Ministers,  and  consuls,  and  those  in  which  a 
state  shall  be  a  party. 

This  is  not  a  case  where  a  Commonwealth 
officer  is  a  party  at  all,  and,  therefore, 
there  is  no  original  jurisdiction  in  any 
respect  as  to  the  matter  of  which  we  are 
talking.  The  Constitution  goes  on  to  say — 

In  all  the  other  cases  before  mentioned  the 
Supreme  Court  shall  have  appellate  jurisdiction, 
both  as  to  law  and  fact,  with  such  exceptions 
and  under  such  regulations  as  the  Congress 
shall  make. 

Therefore,  as  they  have  only  appellate 
jurisdiction  in  regard  to  the  merits  of 
the  case,  they  have  only  appellate  juris- 
diction in  regard  to  an  amendment  in 
that  case.  But  in  our  Bill  we  say — 
In  all  matters — 

in.  In  which  the  Commonwealth,  or  a  per- 
son suing  or  being  sued  on  behalf  of 
the  Commonwealth,  is  a  party  : 
iv.  Between  states  : 
the  High  Court  shall  have  original  as  well  as 
appellate  jurisdiction. 

The  Parliament  may  confer  original  jurisdic- 
tion on  the  High  Court  in  other  matters  within 
the  judicial  power. 

Mr.  Barton.  —  They  would  not  be 
matters  within  the  judicial  power,  and 
therefore  would  have  to  come  into  this 
clause. 

Mr.  ISAACS.— Yes  ;  but  you  cannot 
give  a  mandamus  to  the  High  Court  in 
any  matter  which  is  not  within  the  judi- 
cial power. 

Mr.  Barton. — We  want  it  in  the  judi- 
cial power. 

Mr.  ISAACS. — No.  My  honorable  friend 
does  not  quite  see  what  I  mean.  This  is 
only  a  remedj7  for  carrying  out  the  powers 
of  the  court,  and  you   cannot  put  within 
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the  judicial  power  a  mere  remedy 
whi'ie  there  is  no  right.  The  great  dis- 
tinction between  the  Constitution  as  we 
frame  it  and  the  Constitution  of  the 
United  States  is  that  in  the  United  States 
there  i*  no  original  jurisdiction  at  all,  in 
a  case  where  the  Commonwealth  or  a 
person  suing  or  being  sued  on  behalf  of 
the  Commonwealth  is  a  party,  and  there- 
fore you  can  understand  how  a  mandamus 
being  a  remedy  in  such  a  case  is  not  with- 
in its  original  jurisdiction.  But  we  put  it 
within  the  original  jurisdiction  here,  and 
it  seems  to  me  that  a  mandamus  follows 
with  it.  It  is  only  ancillary  to  the  case, 
and  it  seems  to  me  to  follow  the  main 
issue. 

Mr.  Wisk. — Are  they  ancillary  to  every 
case? 

Mr.  ISAACS.— I  should  say  that  they 
are  ancillary  to  every  case  where  the 
court  has  jurisdiction.  No  doubt  it  is  in 
the  power  of  the  Federal  Parliament  to 
confer  original  jurisdiction  within  the 
judicial  power,  but  you  cannot  have 
a  mandamus  outside  the  judicial  power. 
Therefore,  it  appears  to  me  that  it  is  not 
analogous  to  the  case  of  the  United  States. 

Mr.  BARTON  (New  South  Wales).— I 
think  that  this  matter  can  be  put  on  a 
clear  footing  without  much  difficulty. 
Perhaps  it  will  be  necessary  to  read  sec- 
tion 2  of  Article  3  of  the  United  States 
Constitution,  so  that  we  may  see  where 
the  difference  lies.     That  section  says — 

The  judicial  power  shall  extend  to  all  cases, 
in  law  and  equity,  arising  under  this  Constitu- 
tion, the  laws  of  the  United  States,  and  treaties 
made,  or  which  shall  be  made,  under  their 
authority  ;  to  all  cases  affecting  ambassadors, 
other  public  Ministers,  and  consuls  ;  to  all  cases 
of  admiralty  and  maritime  jurisdiction  ;  to  con- 
troversies to  which  the  United  States  shall  be 
a  party  ;  to  controversies  between  two  or  more 
states  ;  between  a  state  and  citizens  of  another 
state  ;  between  citizens  of  different  states  ; 
between  citizens  of  the  same  state,  claiming 
lands  under  grants  of  different  states,  and 
between  a  state,  or  the  citizens  thereof,  and 
foreign  states,  citizens,  or  subjects. 

These  are   the  jurisdictions  of  the  High 
Court.     Then   we   come  to   a  paragraph 


denning  the  cases  in  which  the  jurisdic- 
tions are  original,  and  those  in  which  they 
are  appellate.  That  paragraph  is  as  fol- 
lows : — 

In  all  cases  affecting  ambassadors,  other 
public  Ministers,  and  consuls,  and  those  in 
which  a  state  shall  be  a  party,  the  Supreme 
Court  shall  have  original  jurisdiction.  In  all 
the  other  cases  before  mentioned,  the  Supreme 
Court  shall  have  appellate  jurisdiction,  both  as 
to  law  and  fact,  with  such  exceptions,  and 
under  such  regulations,  as  the  Congress  shall 
make. 

It  is  because  of  this  limitation  that  the 
decision  in  the  case  of  Marbury  v. 
Madison  appears  to  have  been  given. 
In  other  words,  although  jurisdiction 
was  given  as  to  cases  arising  out  of  the 
Constitution  that  itself  was  only  an  appel- 
late jurisdiction.  Jurisdiction  was  not 
given  in  any  express  terms  as  to  writs  of 
mandamus,  prohibition,  or  injunction. 
Therefore  there  was  only  an  appellate 
jurisdiction.  When  the  United  States 
Congress  tried  to  confer  an  original  juris- 
diction upon  the  Supreme  Court  of  the 
United  States,  it  was  held  that,  as  there 
was  no  such  jurisdiction  conferred  by  the 
Constitution,  it  could  not  be  conferred  by 
an  Act  of  Congress,  because  such  an  Act 
was  outside  the  Constitution.  For  that 
reason,  the  statute  was  held  to  be  void. 

Mr.  Isaacs. — At  this  juncture  the  diffi- 
culty arises,  could  the  court  grant  a  writ 
of  mandamus  except  in  the  cases  in  which 
jurisdiction  has  been  given  ? 

Mr.  BARTON.— I  think  it  would  apply 
to  any  case  in  which,  under  the  common 
law,  or  under  any  statute  made  for  the 
furtherance  of  the  duties  imposed  by  it, 
you  could  obtain,  we  will  say,  a  writ  of 
mandamus.  Similarly,  it  would  apply 
in  regard  to  writs  of  prohibition  and  in- 
junction. 1  want  honorable  members  to 
bear  in  mind  that  this  is  simply  a  pro- 
vision conferring  jurisdiction.  It  does  not 
confer — and  this  answers  the  doubt  of  the 
Right  Hon.  Sir  Edward  Braddon — upon 
any  person  any  new  right.  It  does  not 
give  anybody  a  right  to  pursue  in  any 
way    an    officer   of    the    Commonwealth, 


1884  Commonwealth  of 


[4  Mabch,  1898.] 


Australia  Bill. 


except  such  right  as  arises  out  of  the 
known  principles  of  law,  which  go  to  this 
extent :  I  will  take  the  writ  of  mandamus 
as  an  illustration.  Where  there  is  a  duty 
imposed  by  an  Act  of  Parliament,  and 
that  duty  has  to  be  performed,  not 
merely  in  relation  to  the  Crown,  but 
also  for  the  benefit  of  the  public,  any 
person  aggrieved  by  the  non-perform- 
ance of  it  may  obtain  a  writ  of  man- 
damus. In  the  same  way,  where  it 
is  proposed  to  put  into  operation  against 
him  some  process  of  the  law,  he,  as  a 
subject,  having  the  right  to  have  this 
process  of  law  properly  exercised,  can 
obtain  an  injunction  against  its  wrongful 
exercise.  Those  are  the  class  of  cases  to 
which  these  provisions  are  intended  to 
apply.  If  you  did  not  put  this  power 
into  the  Constitution  the  result  would  be 
that  it  could  only  be  exercised  upon  an 
appeal  from  another  court.  The  position 
under  this  Constitution  will  be  somewhat 
analogous  to  the  position  under  the  United 
States  Constitution.  In  clause  73  we 
enumerate  the  judicial  powers.  We 
propose  to  include  among  them,  as  we 
did  before,  this  power  to  decide  cases 
in  which  writs  of  mandamus,  prohibi- 
tion, and  injunction  are  applied  for. 
Then,  we  propose  to  put  into  clause  77 — 
and  I  think  the  honorable  and  learned 
member  (Mr.  Symon)  will  bear  me  out  in 
this — the  same  words  as  to  these  writs. 
This  will  give  the  High  Court  original 
jurisdiction,  as  well  as  appellate  jurisdic- 
tion, in  these  cases,  so  that  when  a  person 
wishes  to  obtain  the  performance  of  a  clear 
statutory  duty,  or  to  restrain  an  officer  of 
the  Commonwealth  from  going  beyond 
his  duty,  or  to  restrain  him  in  the  per- 
formance of  some  statutory  duty  from 
doing  some  wrong,  he  can  obtain  a  writ  of 
mandamus,  a  writ  of  prohibition,  or  a  writ 
of  injunction. 

Mr.  Isaacs. — Would  not  that  be  so 
under  sub-section  (3)  of  clause  77  in  any 
case1? 

Mr.  BARTON.— I  do  not  think  that  it 
would.  My  honorable  and  learned  friend 
\Mr.  Barton. 


has  argued  that  a  provision  relating  to  all 
matters  in  which  the  Commonwealth  or  a 
person  suing  or  being  sued  upon  behalf 
of  the  Commonwealth,  or  to  w^hich  the 
Commonwealth  is  a  party,  would  cover 
the  case,  but  I  do  not  think  that  it 
w^ould.  It  is  a  grave  question  whether 
the  expression  "  a  person  suing  or  being 
sued  on  behalf  of  the  Commonwealth  " 
does  not  mean  a  person  who  is 
being  simply  impleaded  in  an  action  of 
law.  That  is  more  strongly  shown  by 
reference  to  the  other  words  of  the  clause, 
because  original  jurisdiction  is  given  in 
cases  to  which  the  Commonwealth  is  a 
party,  but  only  in  respect  to  a  person  re- 
presenting the  Commonwealth,  that  is, 
a  person  suing  or  being  sued  upon  its 
behalf.  I  think  there  is  the  very 
gravest  doubt  as  to  whether  the  words 
in  sub-section  (3)  of  clause  77  would 
be  sufficient  authorization  for  an  original 
jurisdiction.  Now  I  come  to  the  point 
raised  by  the  honorable  and  learned 
member  (Dr.  Quick),  that  this  does 
not  specify  all  the  writs  in  respect 
to  which  jurisdiction  may  be  exercised. 
But  it  was  not  intended  to  do  that.  A 
writ  of  habeas  corpus  is  a  common  law 
writ,  in  regard  to  which  you  have  no 
trouble  as  to  its  exercise.  It  is  one  of 
the  rights  which  the  subject  carries  with 
him  so  long  as  he  is  within  British  terri- 
tory, and  there  is  no  necessity  to  put 
enabling  words  as  to  that  writ  .into  the 
Constitution.  Even  in  America,  where 
they  had  acted  up  to  the  time  of  the 
framing  of  the  Constitution  under  the 
rules  of  the  common  law  of  England,  and 
where  they  still  do  so  except  where  they 
have  statutory  provisions  limiting  or 
modifying  or  taking  away  its  operation — 
even  there  it  was  not  held  to  be  neces- 
sary to  place  any  provision  in  the  Con- 
stitution to  insure  that  the  writ  of 
habeas  corpus  should  run.  All  that  was 
held  necessary  was  to  protect  the  writ  of 
habeas  corpus  by  preventing  it  from  being 
suspended  under  the  circumstances  men- 
tioned in  section  9.     So  we  come  back  to 
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thia  position.  What  we  want  here  in  the 
of  these  three  writs,  which  are  specially 
in  their  nature  addressed  to  persons  who 
may  be  carrying  put  the  provisions  of  the 
statute  law,  is  to  enable  proceedings 
against  those  persons  to  be  taken  directly 
in  the  High  Court,  instead  of  its  being 
necessary  to  go  first  to  another  court  and 
then  to  proceed  on  appeal  to  the  High  Court. 
If  we  do  not  insert  a  provision  in  regard  to 
this  matter  into  this  clause,  then  in  such 
cases  application  will  have  to  be  made 
first  to  some  court  other  than  the  High 
Court,  because  you  have  not  given  the 
High  Court  jurisdiction. 

Mr.  Isaacs. — But  you  have  empowered 
Parliament  to  confer  it. 

Mr.  BARTON.— Yes;  but  application 
will  have  to  be  made  to  another  court 
first,  because  you  have  not  given  the 
High  Court  original  jurisdiction.  The 
matter  can  only  come  before  the  High 
Court  after  it  has  filtered  through 
another  court,  and  by  way  of  appeal. 
Is  it  not  right,  however,  that  the 
subject  should  be  empowered,  when  he 
has  a  right  to  one  of  these  writs  against 
an  officer  of  the  Commonwealth,  to  go  to 
the  High  Court  at  once  —  to  the  court 
which  protects  the  Constitution — to  obtain 
his  rights  under  the  Constitution?  That 
is  the  sole  question.  The  Premier  of 
Tasmania  seemed  to  have  great  doubt  as 
to  whether  this  provision  did  not  confer 
rights.  I  would,  therefore,  point  out  to 
him  that  it  does  not  enable  the  High 
Court  to  grant  a  prohibition  or  a  manda- 
mus or  an  injunction  against  an  officer  of 
the  Commonwealth  unless  the  law  already 
enables  that  to  be  done.  The  object  of  it 
is  to  make  sure  that  where  a  person  has  a 
right  to  ask  for  any  of  these  writs  he  shall 
be  enabled  to  go  at  once  to  the  High  Court, 
•1  of  having  his  process  filtered 
through  two  or  more  courts.  I  think  that ' 
the  honorable  and  learned  member  (Dr. 
Quick)  will  see  why  other  writs  are  not 
enumerated.  This  provision  is  applicable 
to  those  three  special  classes  of  cases  in 
which   public  officers    can  be  dealt  with, 


and  in  which  it  is  necessary  that  they 
should  be  dealt  with,  so  that  the  High 
Court  may  exercise  its  function  of  pro- 
tecting the  subject  against  any  violation 
of  the  Constitution,  or  of  any  law  made 
under  the  Constitution. 

New  sub- section  (7)  was  agreed  to. 

Mr.  BARTON  (New  South  Wales).— I 
beg  to  move — 

That  the  following  words  be  added  to  sub- 
section (8)  : — "  Or  between  residents  of  different 
states,  or  between  a  state  and  a  resident  of 
another  state." 

The  amendment  was  agreed  to. 

The  clause,  as  amended,  was  agreed  to. 

Clause  74.— The  High  Court  shall  have  juris- 
diction, with  such  exceptions,  and  subject  to 
such  regulations  as  the  Parliament  may  from 
time  to  time  prescribe,  to  hear  and  determine 
appeals  from  all  judgments,  decrees,  orders,  and 
sentences  of  any  other  federal  court,  or  court 
exercising  federal  jurisdiction,  or  of  the 
Supreme  Court  of  any  state 

Mr.  BARTON  (New  South  Wales).— I 
beg  to  move — 

That  the  words  "  with  such  exceptions  and 
subject  to  such  regulations  "  (lines  2  and  3)  be 
omitted,  with  the  view  to  the  insertion  of  the 
words  "subject  to  such  conditions." 

My  honorable  friend  (Sir  Joseph  Abbott) 
seemed  to  entertain  the  idea  that  the  pass 
ing  of  this  slight  amendment  might  affect 
his  right  to  propose  an  amendment  in  the 
clause,  but  I  think,  sir,  you  will  sup- 
port my  statement  that  it  would  be  per- 
fectly competent  for  him  to  move  his 
amendment  upqn  the  second  recommittal  1 

The  CHAIRMAN.— Certainly. 

Mr.  BARTON. — Honorable  members 
will  see  that  this  provision  gives  the  Hi"h 
Court  jurisdiction  to  hear  and  determine 
appeals,  "  with  such  exceptions  and  sub- 
ject to  such  regulations  as  the  Parliament 
may  from  time  to  time  prescribe."  The 
difficulty  about  the  clause  as  it  stands  is 
this  :  That  it  allows  the  Parliament 
to  legislate  in  reference  to  the  juris- 
diction of  the  High  Court  in  regard 
to  appeals  in  such  a  way  that,  little  by 
little,  the  High  Court  may  become  the 
mere  shadow  of  a  Court  of  Appeal.  That 
position  arises  because  we  have  placed  in 
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a  parenthetical  part  of  the  clause  words 
which  appear  to  be  too  strong.  For  these 
words  I  therefore  propose  to  substitute 
the  words  mentioned  in  the  amendment. 
The  Parliament  will  still  be  able  to  pre- 
scribe regulations  for  the  hearing  of  these 
appeals,  but  it  will  be  unable  to  take 
away  the  appellate  power  of  the  court. 

Mr.  Higgins. — Does  that  mean  that  a 
man  will  be  able  to  appeal  even  in  a 
case  concerning  only  10s.  1 

Mr.  BARTON.— I  do  not  think  so. 
The  right  of  appeal  relates  to  the  ques- 
tion of  law  or  fact  that  is  decided.  The 
Parliament  might  impose  conditions  of 
appeal,  just  as  Orders  in  Council  impose 
conditions  of  appeal,  which  would  limit 
the  right  of  appeal  so  as  to  exclude  minor 
or  trumpery  cases. 

Mr.  Higgins. — I  understood  that  the 
object  was  to  enable  some  common  sense 
to  be  exercised  in  determining  what  ap- 
peals should  be  allowed.  If  the  amount 
involved  was  not  beyond  a  certain  sum, 
tjiere  ought  to  be  no  appeal. 

Mr.  BARTON.— It  was  exactly  what 
the  honorable  member  describes,  and  that 
is  the  object  of  this  amendment.  The 
question  is  :  Which  is  the  better  way  of 
saying  the  thing  1  We  are  afraid  that  if 
we  say  "  with  such  exceptions  and  sub- 
ject to  such  regulations,"  it  will  be  in  the 
power  of  Parliament  by  successive  regu- 
lations to  cut  down  the  right  of  appeal. 

Mr.  Isaacs.  —  Does  not  the  honorable 
member  think  that  if  there  is  no  power 
to  make  exceptions,  every  man  might  ap- 
peal, even  in  connexion  with  criminal 
matters  ? 

Mr.  BARTON.— I  do  not  think  so,  but 
it  is  difficult  to  find  suitable  words. 

Mr.  Symon. — Would  it  not  be  better  to 
adhere  to  the  words  we  have  got? 

Mr.  BARTON. — There  is  a  reference  to 
the  subject  to  which  Mr.  Glynn  called  my 
attention  in  Mr.  Burgess'  well-known 
book,  which  shows  that  a  difficulty  has 
arisen  from  the  use  of  these  words,  and 
that  it  is  a  real  difficulty.  If  the  present 
^provisions  of  the  Bill  are  retained  in 
[Mr.  Barton. 


relation  to  appeals  to  the  Privy  Council, 
and  appeals  can  only  be  taken  from 
the  High  Court  or  from  the  court  of 
a  state  when  the  cases  come  within  cer- 
tain limits,  and  if  in  addition  to  that 
the  Parliament  is  given  the  right  to 
take  away  appeals,  then  the  right  might 
be  limited  not  only  on  the  side  of  the 
Privy  Council,  but  also  on  the  side  of  the 
High  Court.  The  state  court  would  really 
be  the  final  court  of  appeal.  What  I 
object  to  is  the  retention  of  words  which 
would  enable  Parliament  so  to  cut  down 
the  jurisdiction  of  the  High  Court  in 
appeal  cases  as  to  leave,  in  some  cases,  a 
person  who  has  a  right  practically  with- 
out any  remedy  by  way  of  appeal. 

Mr.  ISAACS  (Victoria).— This  amend- 
ment takes  me  by  surprise.  It  is  far 
more  than  a  drafting  amendment. 

Mr.  Barton. — It  is  not  a  draftingamend- 
ment. 

Mr.  ISAACS. — When  the  clause  was 
discussed  before,  an  honorable  member 
distinctly  asked  whether  it  related  to 
appeals  in  criminal  matters.  I  think  it 
was  asserted  that,  as  the  words  now 
sought  to  be  excised  were  in  the  clause,  it 
would  be  within  the  competence  of  the 
Federal  Parliament  to  prevent  appeals  in 
criminal  cases.  The  clause,  as  it  stands, 
provides  that  the  High  Court  shall  have 
jurisdiction,  subject  only  to  any  excep- 
tions Parliament  may  impose,  to  hear 
appeals  from  any  Federal  Court  or 
from  the  Supreme  Court  of  any  state 
on  judgments,  orders,  and  sentences. 
Sentences  would  include  criminal  mat- 
ters. I  would  point  out,  also,  that  if  the 
state  Legislature  chooses  to  say  that  a 
decision  of  the  Supreme  Court  of  the 
state  shall  be  final  and  conclusive,  and 
without  appeal,  in  any  particular  state 
matter,  yet  under  the  terms  of  this  clause 
the  provisions  of  that  state  legislation 
would  be  nugatory  in  that  respect,  and 
they  would  have  a  right  of  appeal  under 
the  Constitution.  Surely  we  do  not  intend 
to  do  that.  But  let  us  carry  the  matter  a 
little  further.     Let  us  take  the   case  of  a 
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man  who  has  been  fined  in  a  police  court 
for  an  assault.   Be  appeals  to  the  Supreme 

Court  under  the  law  of  the  state.  Under 
this  clause  he  could  cany  the  case  to  the 
IV  feral  High  Court,  notwithstanding  any 
negative  provision  in  the  state  legislation. 
We  are  not  trusting  the  Federal  Parlia- 
ment. We  are  really  taking  it  out  of 
their  power  to  prevent  an  abuse  of  the 
judicial  machinery.  I  think  that  is  going 
too  far.  1  was  not  aware  that  anything 
had  occurred  in  the  Convention  that  in- 
vited the  alteration  that  it  is  now  sought 
to  make,  and  I  think  it  will  go  very  much 
further  than  any  of  us  contemplate. 

Mr.  SYMON  (South  Australia).— I  join 
with  the  Hon.  Mr.  Isaacs  in  deprecating  a 
change  of  this  language.  There  is  no  doubt 
whatever  that  some  tribunal  or  other 
should  be  able  to  say,  when  the  details  of 
the  Judiciary  Act  are  being  dealt  with, 
within  what  limits  appeals  in  these  vari- 
ous matters  against  orders,  judgments, 
sentences,  and  so  on,  should  take  place. 
If  we  leave  in  the  words  "  with  such  ex- 
ceptions and  subject  to  such  regulations" 
we  undoubtedly  leave  it  to  the  Federal 
Parliament  to  do  that.  If  we  take  the 
words  out  and  say  "  subject  to  such  con- 
ditions "  it  would  undoubtedly  mean  that 
in  every  case  of  every  judgment,  every 
order,  every  sentence,  there  may  be  a 
right  of  appeal,  but  the  conditions  under 
which  it  may  be  conducted  are  to  be  left 
to  be  regulated  by  the  Federal  Parlia- 
ment. That  would  not  be  a  desirable 
condition  of  things.  This  is  one  of  the 
matters  in  connexion  with  which  we 
should  not  tie  the  hands  of  the  Federal 
Parliament,  but  we  have  to  prescribe  the 
machinery  for  carrying  out  the  whole  of 
these  provisions. 

Mr.  GLYNN  (South  Australia).— I  have 
called  attention  to  this  matter  two  or 
three  times  already  in  the  Convention, 
and,  as  the  amendment  is  proposed,  1  may 
be  allowed  to  refer  to  authorities  who  re- 
commend a  change  in  the  direction  sug- 
gested by  the  Drafting  Committee.  Under 
this  and  subsequent  clauses  you  are  taking 


away  from  the  states  the  Court  of  Appeal 
they  have  at  present— that  is,  the  Privy 
Council — and  you  are  putting  it  in  the 
power  of  the  Federal  Parliament  to  de- 
prive.' the  states  of  the  right  of  appeal 
to  the  Federal  High  Court.  The  proper 
procedure'  would  be  to  give  a  complete 
appellate  jurisdiction  to  the  Federal  High 
Court,  but  to  say  that  the  state  or  the 
Federal  Parliament  might  declare  that 
in  particular  cases  the  appeal  should 
not  be  allowed.  It  is  to  the  method  of 
accomplishing  what  is  desired  that  I 
object.  We  ought  to  arm  the  Federal 
High  Court  with  absolute  authority,  but 
we  ought  to  leave  the  power  in  the  state, 
in  the  case  of  state  laws,  of  saying  that  in 
certain  cases  appeals  should  uot  be  allowed. 
You  are  proposing  to  emasculate  the  power 
of  the  High  Court  instead  of  taking  away 
the  right  of  appeal  by  a  state  Act  of  Par- 
liament, and  that  is  the  wrong  way  to 
proceed. 

Mr.  Higgins. — Is  the  Federal  Parlia- 
ment under  any  temptation  to  emasculate 
the  system  of  appeals  1 

Mr.  GLYNN.— The  Federal  Parliament 
has  done  it  in  America,  and  Mr.  Burgess  and 
several  other  writers  point  out  the  danger 
arising  from  the  words  used  in  the  Con- 
stitution. I  will  first  quote  Mr.  Wilson 
on  Congressional  Government.  He  points 
out  that  for  many  years  the  Federal 
Judiciary  has  had  a  distinct  political  com- 
plexion taken  from  the  colour  of  the  times 
during  which  its  majority  was  chosen,  and 
he  says — 

The  federalists  were  backed  by  a  Federalist 
Judiciary  ;  the  period  of  democratic  supremacy 
witnessed  the  true  triumph  of  democratic  prin- 
ciples in  the  courts;  and  republican  predomin- 
ance has  driven  from  the  highest  tribunal  of  the 
land  all  hut  one  representative  of  democratic 
doctrines.  It  has  been  only  during  compara- 
tively short  periods  of  transition,  when  public 
opinion  was  passing  over  from  one  political 
creed  to  another,  that  the  decisions  of  the 
Federal  Judiciary  have  been  distinctly  opposed 
to  the  principles  of  the  ruling  political  party. 

That,  it  is  pointed  out,  is  owing  to 
the   dependence  of   the  Judiciary  for  its 
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jurisdiction  on  the  High  Court.  Then  Mr. 
Wilson  also  says  that,  in  1883,  owing  to  a 
dispute  as  to  the  political  complexion  of 
the  court,  Parliament  interfered  and 
svrept  away  the  whole  of  its  jurisdiction. 
He  quotes  these  words  as  giving  undue 
power  to  Parliament : — 

The  High  Court  shall  have  jurisdiction,  with 
such  exceptions  and  subject  to  such  regulations 
as  the  Parliament  may  from  time  to  time  pre- 
scribe. 

Then  Mr.  Wilson  says — 

A  democratic  Congress  swept  away  root  and 
branch  the  system  of  circuit  courts  which  had 
been  created  in  the  previous  year,  but  which 
wTas  hateful  to  the  newly  successful  democrats, 
because  it  had  been  officered  with  federalists  in* 
the  last  hours  of  the  John  Adams  Administra- 
tion. 

That  has  been  the  result  of  keeping  these 
words  in  the  United  States  Constitution. 
I  would  call  the  attention  of  honorable 
members  to  the  decision  of  the  High  Court 
itself.  In  the  case  of  Turner  v.  The 
Bank  of  North  fimerica,  it  was  distinctly 
laid  down  that  the  appellate  jurisdiction 
of  the  High  Court,  except  in  one  or  two 
matters,  was  altogether  at  the  mercy  of 
the  Federal  Parliament.  Mr.  Burgess,  in 
the  last  edition  of  his  work  Political  Sci- 
ence and  Constitutional  Law,  says — 

The  second  limitation  is  the  general  one  con- 
tained in  Article  3,  section  2,  paragraph  2, 
which  vests  in  the  Legislature  the  power  to 
regulate,  and  make  exceptions  to,  the  appellate 
jurisdiction  of  the  Supreme  Court.  This  power 
of  the  Legislature  over  the  Judiciary  is  a  most 
serious  one.  It  places  the  appellate  power  of 
the  court  very  nearly  at  the  mercy  of  the  Legis- 
lature. The  Legislature  has  made  use  of  this 
power  in  the  passage  of  the  several  Judiciary 
Acts,  and  I  do  not  know  that  it  can  be  said  to 
have  abused  it. 

Mr.  Wilson  says  the  contrary. 

Mr.  Higgins. — He  was  a  party  writer. 
Mr.  Burgess  is  impartial. 

Mr.  GLYNN. — He  is  not  so  strong  on 
the  subject  as  Mr.  Wilson.  Mr.  Wilson 
bases  his  judgment  on  the  fact  that  in 
America  attempts  have  been  made  to  take 
away  the  jurisdiction  of  the  Judges 
[Mr.  Glynn. 


where  the  Judges  have  not  been  com- 
plaisant to  Parliament.  Mr.  Burgess  also 
says — 

It  seems  to  be,  however,  an  unnecessary 
surrender  of  the  independence  of  the  courts  to 
require  that  things  which  can  be  better  accom- 
plished by  the  rules  of  the  court  shall  wait  upon 
the  pleasure  or,  possibly,  caprice  of  the  Legis- 
lature. 

That  has  been  the  effect  of  the  retention 
of  these  words  in  the  American  Constitu- 
tion. I  would  ask  whether  it  would  not 
be  better  to  allow  the  High  Court  to  hear 
any  appeals,  and  to  make  some  specific 
provision  to  enable  the  state  or  the 
Federal  Parliament  to  say  that  no 
appeal  should  be  allowed  in  certain  small 
matters'?  That  is  really  the  law  of  the 
English  Judicature  at  the  present  time. 
If  you  want  to  take  away  the  right  of 
appeal,  you  do  not  pass  an  Act  saying  the 
Supreme  Court  is  not  to  hear  the  appeals; 
you  say,  in  these  cases,  no  appeal  is  to  lie. 
The  general  rule  of  law  is  that,  unless  the 
appeal  is  granted  by  an  Act  of  Parliament, 
no  appeal  lies.  There  will  be  no  inter- 
ference with  the  complete  jurisdiction  of 
the  Federal  Court.  That  is  what  ought 
to  be  done. 

Mr.  Higgins. — Do  you  want  to  leave 
the  limitation  of  appeals  to  the  Judges  1 

Mr.  GLYNN. — No ;  I  want  to  con- 
tinue the  existing  law,  when  the  right 
of  appeal  will  depend  upon  the  law  in 
the  state,  and  not  on  the  courts.  If 
we  abolish  the  appeal  to  the  Privy 
Council,  we  should  retain  the  same  right 
to  the  state  of  going  to  the  High  Court 
as  it  has  to  go  to  the  Privy  Council,  and 
we  should  apply  the  same  rules  as  the 
Privy  Council  applies  to  small  matters.  I 
think  the  Privy  Council  has  power  to  say 
that,  although  an  appeal  may  be  granted, 
it  will  not  hear  it. 

Mr.  O'Connor.— The  Orders  in  Council 
issued  with  regard  to  the  Privy  Council 
deal  with  that  matter. 

Mr.  GLYNN. — The  same  thing  can  be 
done  here  by  giving  power  to  the  Judges 
of  the  High  Court  to  make  rules.    I  think 
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that  is  the  true  principle,  and  it  should  be 
carried  out  by  a  slight  addition  to  the 
wording  of  the  clause.  I  will  again  press 
this  matter  upon  the  attention  of  the 
Convention,  because  I  regard  it  as  very 
important. 

Mr.  WISE  (New  South  Wales).— The 
Convention  owres  a  debt  of  gratitude  to 
Mr.  Glynn  for  the  clear  way  in  which  he 
has  put  this  question.  I  shall  support  the 
amendment  of  Mr.  Barton  in  consequence 
of  the  very  lucid  exposition  given  by  Mr. 
Glynn  and  the  examples  he  has  cited  from 
the  history  of  the  United  States.  I  recog- 
nise a  very  grave  danger  in  putting  it  in 
the  power  of  Parliament  to  limit  in  any 
way  the  right  of  appeal,  and,  consequently, 
the  power  to  destroy  the  jurisdiction  of 
the  court.  At  the  same  time,  I  am  not 
the  least  apprehensive  of  the  dangers 
apprehended  by  Mr.  Isaacs,  because  the 
first  sub-section  provides  that  the  only 
cases  in  which  appeals  are  allowed  under 
this  Constitution  are  from  decisions 
either  from  the  Supreme  Court  of  the 
state,  or  in  such  cases  as  the  state  con- 
siders of  sufficient  importance  to  allow 
appeals  to  the  Privy  Council.  Each  state 
has,  therefore,  power  to  prevent  trivial 
appeals  by  providing  that  the  decisions  of 
a  court  of  first  instance  shall  be  final.  If 
the  case  is  of  sufficient  importance  to  go 
to  the  Supreme  Court  of  the  state,  it 
should  go  to  the  High  Court  of  Australasia 
just  as  it  can  go  to  the  Privy  Council. 

Mr.  Isaacs.  —  But  there  are  County 
Court  cases  in  which  there  is  no  appeal 
to  the  Supreme  Court. 

Mr.  WISE. — If  a  case  is  of  sufficient 
importance  to  go  to  the  Supreme  Court 
it  ought  to  be  of  sufficient  import- 
ant to  be  appealable  to  the  High 
Court.  A  County  Court  case  can  go  to 
Privy  Council  by  special  leave. 

Mr.  Higgins. — So  can  a  case  in  any  court 
go  to  the  Privy  Council  by  special  leave. 

Mr.    WISE.— I    would    not   limit   the 

right  of  appeal  anymore  than  it  is  limited 

at  present,   although  I  quite  admit  there 

may  be  a  certain  absolute  right  of  appeal  to 
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the  High  Court  conferred  by  this  Constitu- 
tion  which  does  not  exist  in  the  case  of  the 
Privy  Council.  I  am  prepared  to  run  that 
risk  rather  than  run  -the  greater  risk  of 
saying  that  the  right  of  appeal  to  the 
Bigh  Court  should  be  dependent  upon  a 
chance  majority  in  Parliament. 

Mr.  Higgins. — How  does  Mr.  Barton's 
amendment  cure  the  case"? 

Mr.  WISE. — By  striking  out  the  word 
"  exceptions." 

Mr.  Higgins. — But  by  imposing  condi- 
tions you  can  practically  prohibit  a  man 
getting  into  the  court. 

Mr.  WISE. — I  don't  think  so,  because 
any  such  Act  would  be  held  to  be  ultra 
vires.  The  honorable  member  knows  that 
the  power  to  impose  conditions  is  granted, 
but  it  does  not  allow  you  to  impose  such 
conditions  as  would  render  the  right  im- 
possible. 

Mr.  Isaacs. — But  giving  the  right  to 
Parliament  is  totally  different. 

Mr.  WISE. — Any  condition  which  would 
prevent  the  right  of  appeal  would  be  held 
to  be  ultra  vires.  There  is  one  slight 
alteration  which  might  meet  the  difficulty 
of  the  honorable  member.  We  might  put 
in  the  words  "condition  as  to  amount"; 
but  at  the  same  time  that  might  limit  it 
too  much.  I  think  Mr.  Barton's  sugges- 
tion is  the  right  one. 

Mr.  HIGGINS  (Victoria).— I  hope  the 
amendment  will  not  be  carried.  I  quite 
admit  that  Mr.  Glynn  has  done  good  ser- 
vice in  calling  attention  to  \he  question, 
but  we  have  to  accept  one  of  two  risks. 
We  have  either  to  prescribe  that  every 
application  or  order,  no  matter  how  trum- 
pery, is  to  involve  a  right  of  appeal  to  the 
High  Court,  or  else  we  shall  have  to  trust 
tin-  Federal  Parliament  that  it  will  not  do 
injustice.  , 

Mr  Wise. — Every  order  of  a  Supreme 
Court  of  a  state,  that  is  the  distinction. 

Mr.  HIGGINS. — It  might  be  the  order 
of  a  Supreme  Court  for  security  for  costs, 
or  an  order  of  the  Supreme  Court  that 
certain  particulars  shall  be  given  on  a  state- 
ment of  claim,  or  an  order  that  there  shall 
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be  a  certain  thing  done — say,  a  certain 
pleading  delivered  in  eight  days,  'fixing 
the  time  within  which  it  is  to  be  done. 
According  to  that,  .we  must  give  the  party 
defeated  a  right  of  appeal  to  the  High 
Court.  That  would  be  quite  unworkable. 
It  may  be  very  important  to  have  good 
law,  but  it  is  far  more  important  that  we 
should  have  an  end  to  trumpery  applica- 
tions and  some  finality  in  small  matters. 
Every  court  in  the  world  has  some  limit 
as  to  appeals.  For  instance,  in  appeals 
to  the  Privy  Council  there  is  no  right  of 
appeal  from  our  courts  unless  the  amount 
exceeds  £500  in  one  case  and  £1,000  in 
another.  The  Privy  Council  does  not  hear 
all  appeals,  and  it  needs  a  very  special 
case  to  induce  it  to  hear  an  appeal  as 
to  a  small  sum.  Then  it  said  that 
there  is  a  danger  that  the  Federal  Par- 
liament may  cramp  or  cripple  the  High 
Court  by  making  the  exceptions  very 
numerous,  and  Mr.  Glynn  has  read  some 
passages  on  that  point.  Reading  Burgess, 
it  is  very  clear  from  that  writer  that  there 
has  been  no  abuse  of  the  power  at  all  by 
the  Federal  Parliament  of  the  United 
States.  The  danger  is  more  theoretical 
than  practical.  I  ask  honorable  members 
what  temptation  or  inducement  will  the 
Federal  Parliament  have  to  cripple  its  own 
court?  The  Federal  Court  is  under  its 
thumb  in  many  respects,  and,  if  anything, 
the  Federal  Parliament  would  be  more  in- 
clined to  go  in  favour  of  the  federal  juris- 
diction. Where  does  the  inducement  come 
in  to  the  Federal  Parliament  to  cripple 
the  powers  of  its  own  courts  1  It  is  true  that 
the  Federal  Court  has  to  stand  between  the 
states  and  the  Commonwealth,  but,  at  the 
same  time,  it  is  to  the  Federal  Parliament 
that  you  give  the  power  of  appointing 
the  Judges  and  removing  the  Judges. 
Although  those  Judges  are  to  stand  as 
buffers  between  the  Federal  Parliament 
and  the  individual  state  Parliaments,  if 
you  trust  the  Federal  Parliament  with 
that  power  I  think  it  is  only  fair  for  us  to 
trust  the  Federal  Parliament  to  lay  down 
some  general  rule,  which  is  not  applicable 
[Mr.  Ilitjgins. 


to  a  particular  case,  but  to  all  cases,  and 
to  say  that,  inasmuch  as  the  power  has 
not  been  abused  in  America,  it  will  not  be 
abused  here.  There  was  an  abuse  of  a  cer- 
tain power  in  America  when  one  party  came 
into  power  and  abolished  circuit  courts, 
but  that  is  very  different  from  abolishing 
generally  the  right  of  appeal.  As  Bur- 
gess says,  there  has  been  no  instance 
known  of  an  abuse  of  this  power.  There 
is  no  doubt  there  is  a  danger  in  theory, 
but  not  in  practice,  because,  as  far  as  we 
can  see,  there  is  no  temptation.  If  Mr. 
Barton's  words  are  introduced,  the  danger 
is  equally  great,  because  he  says  the  High 
Court  shall  have  power  to  hear  appeals 
subject  to  such  conditions  as  Parliament 
may  prescribe,  and  so  forth.  I  ask  any 
honorable  member  if  he  cannot  confirm 
me  in  this,  that  by  imposing  conditions 
you  can  practically  interfere  and  take 
away  the  power  of  appeal?  Supposing,  for 
instance,  there  was  an  order  made  that  in- 
terrogatories should  be  administered,  and  if 
Parliament  said  there  should  be  no  appeal 
from  the  order  for  interrogatories  unless 
there  was  a  deposit  of  £  10,000  security, 
that  would  practically  knock  the  thing  on 
the  head.  First,  there  is  no  practical 
need  for  the  provision ;  and,  secondly,  the 
proposed  amendment  will  not  cure  the 
evil  if  there  is  one. 

Mr.  O'CONNOR  (New  South  Wales).— 
I  hope  this  amendment  will  be  carried.  I 
do  not  think  we  can  bear  too  strongly  in 
mind  the  fact  that  we  are  taking  away 
the  Privy  Council  appeal  in  a  very  large 
number  of  cases. 

Sir  Edward  Braddon. — I  hope  not. 

Mr.  O'CONNOR.— Whether  it  is  done 
as  in  the  Bill,  or  in  a  more  limited  way, 
the  right  will  be  taken  away  to  a  very 
large  extent.  If  we  do  not  take  away  the 
right  of  appeal  we  are,  at  any  rate,  sub- 
stituting in  very  many  cases  this  High 
Court  for  the  Privy  Council,  and  I  think 
we  should  be  very  careful  not  to  give 
power  to  Parliament  to  take  away  the 
right  of  appeal  as  it  exists  now  to  the 
Privy  Council. 
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Sii-  .  —Do  you  mean  to 

take  away  the  right  of  appeal  as  it  exists 
now  or  in  the  case  of  new  appeals? 

Mr.  <>Vo  W<>  U.~  No;  this  clause 
gives  Parliament  the  right  to  determine 
the  method  of  appeals.  If  yon  give  it  the 
right  to  make  exceptions,  you  give  it  the 
right  to  except  certain  cases.  Mr.  Isaacs 
referred  to  appeals  in  criminal  cases. 
There  might  be  strong  reason  as  a  matter 
of  general  policy  why  there  should  not 
be  appeals  in  criminal  cases,  involving,  as 
they  necessarily  would  great  delay  between 
the  time  of  the  passing  of  sentence  and 
the  carrying  of  it  out.  For  that  reason, 
I  think  appeals  to  the  Privy  Council  in 
criminal  cases  are  only  allowed  under  very 
exceptional  circumstances,  but  the  case 
will  be  altogether  different  when  you  have 
a  Court  of  Appeal  sitting  in  Australia, 
the  sittings  of  which  can  probably  be 
made  available  for  a  criminal  case  in  a 
very  few  weeks. 

Mr.  Isaacs. — If  a  man  is  tried  in  a 
Supreme  Court  he  has  an  inalienable  right 
of  appeal  to  the  Federal  Court.  At  the 
General  Sessions  he  may  be  given  a  much 
heavier  sentence,  but  he  has  no  riglit  of 
appeal  to  the  Federal  Court. 

Mr.  O'CONNOR.— With  all  respect,  I 
do  not  think  this  touches  that  point. 

Mr.  Isaacs. — That  is  what  you  are 
doing  here. 

Mr.  O'CONNOR.— No  ;  a  man  subject 
to  a  sentence  of  any  kind  is  entitled  now 
to  appeal  to  the  Supreme  Court  of  the 
state. 

An  Honorable  Member.  —  No,  not 
under  this  section. 

Mr.  O'CONNOR.— I  am  taking  it  step 
by  step,  and  I  am  taking  the  law  as  it  is 
now.  A  man  is  entitled  to  an  appeal  to 
the  Supreme  Court  in  all  the  states. 

Dr.  OuicK. — Unfortunately  that  is  not 
the  ease  in  this  country,  although,  I  admit, 
it  is  by  a  mistake  in  our  legislation. 

Mr.  O'CONNOR.— That  may  be;  but 
I  am  speaking  with  regard  to  most  of  the 
colonies.  It  is  true  that  there  is  a  right 
of  appeal  generally  in  criminal  cases. 


Mr.   ()('( )XX()U.— Whether  there  | 
not,    there  ought    to    be.       ,  q    be 

no  question  that  if  you  allow  a  right  of 
appeal  in  cases  of  property,  there  ought 
to  be  a  full  right  of  appeal  in  all  i 
where  a  man's  liberty,  and  perhaps  his 
life,  is  involved.  I  am  pointing  out  that 
there  is  a  great  deal  of  difference  in 
restricting  that  right  of  appeal  in  a 
where  you  have  to  appeal  to  the  Privy 
Council,  in  which  case  the  decision  may 
not  be  given  for  some  months,  and  where 
you  can  appeal  to  a  Supreme  Court  in  a 
few  weeks.  I  think  that  the  right  of 
appeal  in  all  criminal  cases  ought  to  be 
reserved  to  the  High  Court,  which  we 
have  put  here  in  place  of  the  Privy 
Council.     But   you  would   put  it   in   the 


power  of  the    Legislature    to   take    aw 


ay 


that  class  of  appeal  altogether.  It  would 
be  better  to  use  the  words  here  which 
would  enable  the  Legislature  to  make  a 
law  leaving  the  determination  as  to  the 
terms  of  appeals  to  the  High  Court. 
Probably  the  Federal  Court  would  be  the 
best  authority  to  decide  the  conditions  of 
appeals. 

Mr.  Isaacs. — Would  not  this  allow  a 
case  to  be  re-heard  in  the  Full  Court  1 

Mr.  O'CONNOR.— No  ;  that  would  be 
to  completely  reverse  the  common  law 
as  we  know  it. 

Mr.  Isaacs. — You  are  going  to  do  that 
here. 

Mr.  O'CONNOR.- 1  do  not  think  so. 
But  whether  that  is  so  or  not,  this  amend- 
ment would  not  make  any  difference  one 
way  or  the  other.  I  hope  that  earnest 
attention  will  be  given  to  Mr.  Glynn's 
appeal,  and  to  the  cases  which  he  has 
cited.  This  is  not  an  imaginary  danger, 
and  although  we  need  not  impute  any 
improper  or  indirect  motives  to  the  Par- 
liament,  we  ought  to  take  care  that  this 
High  Court,  which  we  are  setting  up  in- 
stead of  the  Privy  Council,  will  insure  an 
appeal  in  all  cases  where  appeals  ought 
to  be  allowed. 
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Mr.  HOLDER  (South  Australia).— 
There  is  another  matter  which  bears  on 
this  question,  and  which  suggests  the  im- 
portance of  exceptions.  There  is  included 
in  the  140  amendments  suggested  by  the 
Drafting  Committee  an  amendment  in  the 
latter  part  of  clause  74  involving  what  is 
a  new  matter.  It  is  not  merely  a  drafting 
amendment.  It  refers  to  appeals  from 
the  Inter-State  Commission.  Surely  it 
was  intended  that  those  appeals  should 
only  lie  on  questions  of  law.  I  cannot 
understand  our  allowing  appeals  on  ques- 
tions of  policy  or  of  fact. 

Sir  George  Turner. — We  fought  seve- 
ral days  against  that. 

Mr.  HOLDER. — Appeals  on  points  of 
law  certainly  ought  to  lie,  but  not  appeals 
on  matters  of  fact. 

Mr.  Kingston. — And  appeals  on  points 
of  law  are  not  provided  for  in  all  cases. 

Mr.  HOLDER. -I  do  not  know  that 
there  may  not  be  cases  in  which  appeals 
on  points  of  law  would  not  be  allowed. 
At  the  proper  time  I  shall  seek  to  make 
an  addition  to  the  clause  ;  but  in  the  mean- 
time I  shall  ask  the  Drafting  Committee  to 
consider  it. 

Sir  EDWARD  BRADDON  (Tasmania). 
—If  our  adoption  of  this  amendment  de- 
pends on,  or  is  justified  by,  the  action  we 
have  taken  up  to  this  time  with  regard  to 
the  right  of  appeal  to  the  Privy  Council, 
I  hope  we  shall  pause  before  we  accept 
it.  I  am  not  without  hope  that  on 
further  consideration  this  Convention  will 
very  much  modify  the  decision  in  respect 
to  the  right  of  appeal  to  the  Privy  Coun- 
cil. 

Mr.  Symon. — I  hope  it  will  not. 
Sir  EDWARD  BRADDON.— That  does 
not  interfere  with  my  hope.  The  honor- 
able member  will  surely  allow  me  to  enter- 
tain and  express  a  hope  contrary  to  his 
own. 

Mr.  WISE  (New  South  Wales).  — I 
think  that  if  the  amendment  which  Mr. 
Barton  has  proposed  is  negatived,  we  might 
leave  the  clause  as  it  stands,  and  yet 
secure  our  object,  which  is  to  prevent  any 


undue  interference  by  Parliament  with  the 
High  Court,  by  putting  in  this  proviso  : — 

Providing  that  in  respect  of  any  exception  or 
regulation  prescribed  by  Parliament  by  virtue 
of  this  section,  the  High  Court  may  grant  special 
leave  to  appeal  in  any  case  under  this  section, 
but  on  such  terms  as  to  the  court  may  seem  fit. 

Mr.  Isaacs. — And  then  the  High  Court 
may  override  the  Parliament. 

Mr.  WISE.— Precisely.  That  is  what  is 
intended. 

Sir  George  Turner. — Had  we  not  bet- 
ter abolish  Parliament  1 

Mr.  WISE. — Orders  in  Council  are  made 
which  will  correspond  to  the  exceptions 
and  regulations  provided  for  in  this 
clause ;  but,  in  spite  of  that,  the.  Privy 
Council  always  has  power  to  disregard 
those  orders,  and  to  grant  leave  to  appeal. 
The  danger  here — and  it  is  a  very  grave 
danger — is  that  the  powers  of  the  Parlia- 
ment may  be  so  abused  as  to  destroy  the 
jurisdiction  of  the  court.  This  is  only  a 
weapon  of  defence  against  an  unwarrant- 
able attack. 

Sir  George  Turner. — But  Parliament 
can  only  act  under  the  authority  of  the 
people. 

Mr.  WISE. — On  two  occasions  the 
power  of  the  United  States  Parliament 
was  invoked  to  destroy  the  authority  of 
the  High  Court. 

Mr.  SYMON  (South  Australia).— I  can- 
not conceive  it  possible  that  the  Federal 
Parliament  or  any  other  Parliament  of  an 
English-speaking  people  will  do  anything 
to  degrade  or  improperly  interfere  with 
the  administration  of  justice,  and  that  is 
what  the  contention  amounts  to.  I  am  not 
wedded  to  either  the  one  form  of  words  or 
the  other,  but  I  undoubtedly  think  it 
would  be  a  very  grave  mistake  to  introduce 
in  this  Constitution  a  provision  which 
would  in  effect  give  unrestricted  right  of 
appeal  in  every  case,  without  allowing 
Parliament,  to  say  that  there  should 
be  some  exceptions.  For  instance, 
a  decision  in  which  a  fine  of  5s. 
was  imposed  for  common  assault  might 
be  made  the  subject   of  appeal,  and   I  do 
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not  think  that  any  of  us  desire  that  that 
should  be  the  case.  The  only  thing  we 
have  to  determine  is  whether  we  have  such 
a  distrust  of  the  proper  administration  of 
justice  that  we  are  going  to  tie  the  hands 
of  the  Federal  Parliament.  I  would  be 
quite  willing  to  assent  to  the  words  pro- 
posed subject  to  such  conditions,  if  I 
thought  those  words  would  enable  the 
Federal  Parliament  to  restrict  appeals  to 
cases  in  which  appeals  ought  to  be 
allowed. 

Mr.  Dobson.— Why  not  insert  "and 
with  such  limitations  as  to  the  amount 
involved  "  1 

Mr.  SYMON. — Honorable  members  for- 
get that  this  is  a  Constitution  we  are 
framing,  and  not  a  Judicature  Act.  For 
instance,  there  might  be  appeals  against 
interlocutory  orders.  We  are  becoming 
altogether  too  technical ;  and  if  we  are  to 
proceed  in  this  fashion,  we  might  as  well 
introduce  in  the  Constitution  the  latest 
edition  of  Roscoe's  Pleadings  and  Evidence. 

Mr.  GLYNN  (South  Australia). — I  know 
that  great  weight  is  to  be  attached  to 
what  Mr.  Symon  says,  but  I  would  like  to 
point  out  that  this  possibility  which  he 
evidently  believes  never  would  arise  has 
actually  arisen  in  America.  I  have  only 
quoted  two  cases,  but  I  could  have  cited 
another  authority  who  deplores  the  exist- 
ence of  this  power  in  Parliament.  In  view 
of  these  facts,  what  becomes  of  the  allega- 
tion that  such  a  thing  is  impossible  1  It 
has  actually  occurred  in  the  only  Federa- 
tion in  whose  Constitution  these  very 
words  stand.  This  is  one  of  those  cases 
in  which  an  ounce  of  fact  is  worth  a  pound 
of  theory.  Mr.  Symon  says  that  if  we 
do  not  leave  these  words  in  there 
will  be  appeals  in  almost  every 
case  of  minor  importance,  and  that 
Parliament  will  have  no  power  to  inter- 
fere. Bat  we  do  not  wish  it  to  remain  in 
that  way.  I  suggest  that  Parliament 
should  be  empowered  to  authorize  that  the 
state  court  or  the  Federal  Court  should 
have  power  to  place  restrictions  on  puisne 
appeals. 


Mr.  Symon. — That  is  a  very  intelligent 
proposal. 

Mr.  GLYNN.— Well,  I  made  that  pro- 
posal before,  and  it  is  only  a  matter  of 
drafting.  If  we  retain  these  words  we 
will  really  destroy  the  whole  thing,  and 
it  seems  to  me  that  the  object  we  have  in 
view  would  be  attained  by  inserting  after 
the  word  "  appeals"  the  words  "  in  all  cases 
in  which  they  lie,  and  under  such  condi- 
tions and  regulations  as  the  High  Court 
may  prescribe  by  rules."  Then  the  High 
Court  may  put,  as  the  Privy  Council  does, 
a  ban  on  appeals  of  a  trivial  nature.  If 
the  words  we  object  to  are  retained  they 
will  put  the  whole  jurisdiction  of  the 
High  Court  at  the  mercy  of  the  Federal 
Parliament. 

Mr.  Isaacs. — That  is  impossible  under 
clause  77. 

Mr.  GLYNN.— But  clause  74  limits  the 
operation  of  clause  77.  In  some  cases 
there  is  an  original  as  well  as  an  appellate 
jurisdiction,  but  the  foundation  of  the 
right  of  appeal  in  the  High  Court  rests  on 
clause  74,  which  contains  the  words  to 
which  I  object. 

The  amendment  was  negatived. 

Mr.  ISAACS  (Victoria).— The  amend- 
ment about  the  Inter-State  Commission 
in  sub-section  (2)  of  clause  74  would  cer- 
tainly have  escaped  my  attention  but  for 
what  has  just  transpired.  I  have  a  very 
strong  objection  to  the  words  "  Inter- 
State  Commission  "  being  inserted  in  this 
clause. 

Mr.  BARTON  (New  South  Wales).— I 
understood  that  the  drafting  amendments 
were  to  be  placed  in  the  Bill,  but  that  that 
did  not  give  away  the  right  of  any  honor- 
able member  to  canvass  them  at  a  later 
stage.  The  amendment  to  which  Mr. 
Isaacs  objects  is  merely  an  attempt  to  ex- 
press the  sense  of  the  Convention  as  mem- 
bers of  the  Drafting  Committee  gath 
it  in  the  debate  on  the  clause  relatir 
the  Inter-State  Commission.  There  seemed 
to  be,  I  will  not  say  a  general  consensus 
of  opinion,  because  some  honorable  mem- 
bers   who     said     nothing     might     think 
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something  the  other  way,  but  several  hon- 
orable members  said,  without  any  oppo- 
sition being  manifested,  that  there  ought 
to  be  provision  for  an  appeal  to  the  High 
Court  from  a  decision  of  the  Inter-State 
Commission.  The  amendment  merely  ex- 
presses that  view,  which  we  gathered  to 
be  the  sense  of  the  Convention,  on  the 
subject.  The  honorable  member  will 
have  every  opportunity  of  moving  to  strike 
out  these  words  at  another  time.  I  under- 
stood that  we  were  simply  going  through 
the  amendments  that  I  proposed  on  re- 
committal, leaving  the  other  amendments 
to  be  dealt  with  afterwards. 

The  clause  was  agreed  to. 

Clause  77  (Original  jurisdiction  of  High 
Court)— 

Mr.  O'CONNOR  (New  South  Wales).— 
I  beg  to  move — 

That  the  following  words  be  added  to  sub- 
section (3)  of  clause  77:— "or  between  resi- 
dents of  different  states,  or  between  a  state  and 
a  resident  of  another  state." 

It  is  necessary  to  add  these  words. 

Sir  GEORGE  TURNER  (Victoria).— I 
should  like  to  know  a  little  about  this 
amendment. 

The  CHAIRMAN.— It  is  the  same  as 
an  amendment  which  we  have  already 
made  in  clause  73.     It  is  consequential. 

Sir  GEORGE  TURNER.  —  "  Orbetween 
residents  of  different  states."  Will  not 
the  effect  of  that  be  to  alter  the  law  as  it 
stands  by  which,  say,  a  person  living  in 
New  South  Wales  can  be  sued  by  a  per- 
son living  in  Victoria  or  South  Australia  1 
Will  this  provision  take  away  the  juris- 
diction of  the  local  courts  and  compel 
actions  to  be  brought  only  in  the  Federal 
Court  ? 

Mr.  BARTON  (New  South  Wales).— 
This  amendment  does  not  take  away  the 
jurisdiction  of  any  local  court. 

Sir  George  Turner. — I  am  not  sure 
that  it  does  not. 

Mr.    BARTON.— What    the    provision 

does  is  to  give  a  certain  jurisdiction  to  the 

High  Couft,  which  enables  a   litigant  to 

go  to  the  High  Court  in  the  first  instance. 

[Mr.  Barton. 


Of  course,  in  the  case  of  an  appeal  he 
would  go  to  the  High  Court  first,  but  the 
High  Court  has  original  jurisdiction,  and 
can  entertain  a  case  in  the  first  instance. 
That  is  all. 

The  amendment  was  agreed  to. 

Mr.  O'CONNOR  (New  South  Wales) 
moved — 

That  the  following  new  sub-section  (5)  be 
added  to  the  clause: — 

In  which  a  writ  of  mandamus  or  prohibition, 
or  an  injunction,  is  sought  against  an  officer 
of  the  Commonwealth. 

The  amendment  was  agreed  to. 

The  clause,  as  amended,  was  agreed  to. 

Clause  79.  — The  trial  of  all  indictable  offences 
against  any  law  of  the  Commonwealth  shall  be 
by  jury,  and  every  such  trial  shall  be  held  in  the 
state  where  the  offence  was  committed,  and  if 
the  offence  was  not  committed  within  any  state 
the  trial  shall  be  held  at  such  place  or  places  as 
the  Parliament  prescribes. 

Mr.  BARTON  (New  South  Wales).— I 
beg  to  move  — 

That  the  words  "of  all  indictable  offences" 
(line  1),  be  struck  out,  and  that  the  words  "on 
indictment  of  any  offence  "  be  substituted. 

The  object  of  this  amendment  is  simple. 
As  the  clause  stood  it  provided  that  the 
trial  of  all  indictable  offences  against  any 
law  of  the  Commonwealth  "shall  be  by 
jury."  This  meant  that,  however  small 
might  be  the  offence  created  by  any  Com- 
monwealth enactment,  supposingan  offence 
that  should  be  punishable  summarily,  it 
would,  nevertheless,  have  to  be  tried  by 
jury.  Then  there  are  cases  of  contempt 
which  are,  we  know,  indictable  offences, 
and  these,  under  the  clause,  would  have 
to  be  tried  by  jury.  The  better  way,  how- 
ever, is  as  we  suggest,  that  where  there  is 
a  power  of  punishing  a  minor  offence 
summarily,  it  may  be  so  punished  sum- 
marily. But  where  an  indictment  has 
been  brought  the  trial  must  be  by  jury. 
The  object  was  to  preserve  trial  b}r  jury 
where  an  indictment  has  been  brought, 
but  such  cases  of  contempt  should  be 
punishable  by  the  court  in  the  ordinary 
way.  The  clause  as  it  stood  would  compel 
the  trial  of  all  contempts  by  jury,  and  so 
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in  regard  to  a  large  number  of  minor 
with  which,  of  course,  it  would  be 
necessary  to  deal  promptly  by  way  of 
summary  procedure.  There  will  be  nu- 
merous Commonwealth  enactments  which 
would  prescribe,  and  properly  prescribe, 
punishment,  and  summary  punishment ; 
and  if  we  do  not  alter  the  clause  in  this 
way  they  will  have  to  be  tried  by  jury, 
which  would  be  a  cumbrous  thing,  and 
would  hamper  the  administration  of  justice 
of  minor  cases  entirely. 

Mr.  ISAACS  (Victoria).— When  the 
clause  was  before  us  previously,  I  pointed 
out  that  I  did  not  think  it  would  have 
any  real  effect  at  all,  because  it  is  within 
the  powers  of  the  Parliament  to  say  what 
shall  be  an  indictable  offence  and  what 
shall  not.  The  Parliament  could,  if  it 
chose,  say  that  murder  was  not  to  be  an 
indictable  offence,  and  therefore  the  right 
to  try  a  person  accused  of  murder  would 
not  necessarily  be  by  jury. 

Mr.  Barton. — It  might  drive  the  Com- 
monwealth to  deal  differently  with  this 
class  of  offences. 

Mr.  ISAACS.— It  might.  If  you  say 
"on  indictment  of  any  offence,"  if  it 
means  proceedings  by  means  known  tech- 
nically as  indictment,  that  could  be  got 
over  by  what  is  known  as  a  presentment, 
and  then  the  trial  need  not  be  by  jury  at 
all.  It  could  be  got  over  in  various  ways 
— by  saying  that  the  jury  should  be  com- 
p  tsed  of  two  persons,  or  of  only  one  per- 
son. The  alteration  here  proposed  pre- 
vents the  difficulty  Mr.  Barton  refers  to, 
bub  I  must  say  that  I  do  not  see  much 
effect  in, the  clause  as  it  stands  in  n  . 
to  preserving  in  all  circumstances  trial  by 

Mr.  DOUGLAS  (Tasmania). — There,  are 
many  offences  dealt  with  summarily 
which  arc  indictable,  and  we  must  be 
careful  not  to  do  away  with  summary 
jurisdiction.  That  would  not  be  at  all 
desirable. 

The  amendment  was  agreed  to. 

The  clause,  as  amended,  was  agreed  to. 


Clause  80. — No  person  holding  any  judicial 
office  shall  be  appointed  to  or  hold  the  office  of 
ral,  Lieutenant-Governor,  Chief 
itfve  Officer,  or  Administrator  of  the  Go- 
vernment, or  any  other  executive  office. 

Mr.  BARTON  (New  South  Wales)  —I 
beg  to  move — 

That  at  the  end  of  the  clause  there  be  added 
the  words  "of  the  Commonwealth." 

The  object  of  this  amendment  is  to  make 
it  clear  that  a  person  holding  a  judicial 
office  may  not  hold  any  other  executive 
office  in  the  Commonwealth.  Without 
this  addition  at  the  end  of  the  clause, 
it  might  be  possibly  construed  to  mean 
that  the  Chief  Executive  Officer  or  Ad- 
ministrator of  the  Government  is  an  officer 
of  the  state.  To  restrict  the  clause  to 
what  is  really  intended,  that  is  to  say, 
to  prohibit  all  judicial  officers  from  hold- 
ing offices  in  the  Commonwealth,  we  pro- 
pose to  add  these  words.  There  seems 
to  be  a  strong  opinion  in  the  Convention 
that  the  holder  of  any  judicial  office  should 
be  prohibited  from  holding  these  Com- 
monwealth offices. 

Mr.  Isaacs. — Would  he  necessarily  be 
excluded  under  the  words  as  now  1 

Mr.  BARTON.— I  do  not  say  that ;  but 
I  have  an  impression  that  he  would.  The 
words  are — "No  person  holding  any  judi- 
cial office." 

Mr.  Symox. — Any  person  in  active  ser- 
vice. 

Mr.  BARTON. — Yes,  as  my  friend  a 
any  person  in   active  service — any  Judge 
who  is  not  a  retired  Judge. 

An  Honorable  Member.— That  would 
exclude  a  justice  of  the  peace. 

Mr.  BARTON.— No,  I  do  not  think  it 
would  Primarily  a  justice  of  the  peace 
was  a  ministerial  officer  who  inquired  into 
indictable  offences,  and  committed  or  not, 
as  there  might  be  a  primd  facie  case.  But 
a  justice  of  the  peace  has  since  been  in- 
vested by  statute  with  summary  jurisdic- 
tion. I  question  whether  that  makes  the 
office  of  justice  of  the  peace  a  "judicia 
office." 
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Mr.  HIGGINS  (Victoria).— Before  the 
amendment  is  put,  I  desire  to  say  I 
have  given  notice  of  an  amendment.  I 
suppose  this  will  be  the  proper  time  for 
me  to  submit  that  amendment,  as  clause 
80  has  been  recommitted. 

Mr.  Barton. — The  amendment  of  the 
honorable  member  is  for  the  second  re- 
committal. 

The  CHAIRMAN.— I  understood  the 
consensus  of  opinion  was  that  on  this  par- 
ticular recommittal  we  should  only  deal 
with  the  amendments  of  the  Hon.  Mr. 
Barton,  and  that  afterwards  there  was  to 
be  another  recommittal  to  deal  with  the 
suggestions  of  other  honorable  members 
of  the  Convention. 

Mr.  HIGGINS.— Very  well,  so  long  as 
that  is  understood. 

Mr.  BARTON  (New  South  Wales).— 
It  might,  perhaps,  be  desired  to  make  an 
exception  such  as  is  suggested  in  regard 
to  the  office  of  justice  of  the  peace,  but  it 
is  not  intended  that  a  person  who  holds 
merely  the  office  of  justice  of  the  peace 
should  be  excluded. 

Mr.  Symon.  —  If  a  gentleman  were 
offered  the  post  of  Lieutenant-Governor 
he  would  not  hesitate  to  resign  his  posi- 
tion as  justice  of  the  peace.  I  see  no 
practical  difficulty  in  the  way. 

Mr.  BARTON.— I  do  not  think  myself 
there  will  be  any  practical  difficulty. 
If  the  Convention  consider  it  necessary 
to  insert,  after  the  words  "judicial  office," 
the  words  "not  being  that  of  justice  of 
the  peace,"  there  could  be  no  objection, 
but  I  think  that  would  be  overloading  the 
clause. 

The  amendment  was  agreed  to. 

The  clause,  as  amended,  was  agreed  to. 

Clause  83. — No  money  shall  be  drawn  from 
the  Treasury  of  the  Commonwealth,  except 
under  appropriation  made  by  law. 

Mr.  BARTON  (New  South  Wales).— 
I  beg  to  move — 

That  at  the  end  of  clause  83,  there  be  added 

the  words   "but  until  the  first  appropriation 

the   Governor-General   in   Council    may   draw 

from  the  Treasury,  and  expend,  such  moneys  as 

[Mr.  Barton. 


may  be  necessary  for  the  maintenance  of  any 
department  transferred  to  the  Commonwealth 
under  this  Constitution." 

This  is  an  amendment  of  substance,  which 
I  will  explain  in  a  few  words.  Clause  83 
means  that  no  money  can  be  spent  unless 
Parliament  passes  an  Appropriation  Act. 
But  before  Parliament  is  in  existence  cer- 
tain departments  will  have  been  trans- 
ferred to  the  Commonwealth.  These 
departments  will  have  to  be  administered 
by  the  Commonwealth,  and  that  will 
necessitate  expenditure  for  the  mainten- 
ance and  continuance  of  the  departments. 
Mr.  Isaacs. — How  about  the  expenses 
of  electing  the  first  Parliament  1 

Mr.  BARTON.— That  might  have  to 
wait.  One  is  so  chary  about  giving 
power  to  spend  money  that  is  not  appro- 
priated by  law  that  I  and  my  colleagues 
on  the  committee  have  endeavoured  to 
keep  the  power  down  as  low  as  possible, 
so  as  to  confine  it  to  expenditure  abso- 
lutely necessary  for  the  administration  of 
departments. 

Sir  John  Forrest. — What  would  happen 
if  the  Government  of  the  day  did  spend 
the  money  ?  Could  the  High  Court  do 
anything  ? 

Mr.  BARTON.— Well,  I  am  not  quite 
sure  about  that.  I  do  not  think  Sir  John 
Forrest  need  have  any  particular  appre- 
hension that  any  of  the  results  which  he 
thought  was  threatened  when  the  previous 
discussion  was  going  on  will  come  about. 

Sir  John  Forrest. — It  is  a  very  im- 
portant matter. 

Mr.  BARTON. — The  amendment  reads 
— "  but  until  the  first  appropriation  the 
Governor-General  in  Council  may  draw 
upon  the  Treasury,  and  expend,  such 
money  as  may  be  necessary  for  the  main- 
tenance of  any  department  transferred 
to  the  Commonwealth  under  this  Con- 
stitution." It  is  obviously  clear  there 
must  be  some  expenditure,  and  it  is 
provided  in  the  clause  that  no  money 
shall  be  drawn  from  the  Treasury 
except  under  appropriation  made  by 
law.     If  the  amendment  were  not  passed, 
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the  Executive,  in  the  organisation  of  the 

departments,  must  be  hampered.  It  is 
obvious  that  some  provision  must  be  made. 
No  provision  can  be  made  by  Parliament 
until  Parliament  is  in  existence,  and  any 
payments  made  in  the  interval  would,  at 
any  rate,  be  technically  breaches  of  the 
Constitution,  unless  they  are  provided  for 
in  the  way  the  amendment  suggests. 

Mr.  Isaacs. — Would  the  honorable  gen- 
tleman not  be  disposed  to  say — "  Until 
the  first  meeting  of  Parliament  "  1 

Mr.  BARTON.— I  doubt  whether  that 
would  be  any  good.  You  cannot  expect  Par- 
liament to  pass  an  appropriation  immedi- 
ately it  meets.  I  take  it  for  granted  that 
possibly  the  first  meeting  of  Parliament 
will  be  employed  in  providing  for  necessary 
expenditure  of  the  Commonwealth,  and 
that  the  session  will  be  a  financial  session 
to  begin  with.  Provision  must  be  made 
for  the  ordinary  services  of  the  year,  and 
that  being  done,  an  Appropriation  Act  will 
have  to  be  passed.  Under  the  circum- 
cumstances,  it  may  be  Parliament  would 
not  care  to  sit  after  an  Appropriation  Act 
had  been  passed. 

Mr.  Higgins. — Are  you  not  making  the 
first  Ministry  independent  of  any  appro- 
priation 1  Are  you  not  making  the  Minis- 
try independent  of  Parliament,  in  the 
sense  of  enabling  Ministers  to  say — "  Oh, 
if  you  don't  give  us  an  Appropriation 
Act  we  can  still  spend." 

Mr.  BARTON.— I  quite  agree  that  is 
what  might  be  urged  against  the  clause. 
But  the  difficulty  is  that  unless  you  pass 
the  amendment  you  drive  the  Executive 
Government  into  making  a  daily  infringe- 
ment on  the  Constitution.  If  you  begin 
the  Constitution  by  having  a  daily  in- 
fringement of  that  sort,  you  altogether 
weaken  the  authority  of  the  prohibition 
against  any  appropriation  which  is  not 
made  by  law. 

Mi-.  HlGGrm — The  answer  given  before, 
when  this  matter  was  discussed  in  Sydney 
or  Adelaide,  was  that  the  Ministry  would 
draw  expecting  to  be  indemnified. 


Mr.  BARTON.— Expecting  to  be  indem- 
nified by  Parliament;  but  in  drawing  in  that 
way  they  would  be  making  a  daily  breach  of 
the  Constitution.  Is  it  not  better  under  all 
the  circumstances  of  the  case  that  the  first 
Ministry  should  be  invested  with  a  power 
to  draw  so  long  as  that  power  was  limited 
to  the  necessary  maintenance  of  depart- 
ments ?  The  department  of  Customs  and 
Excise  will  go  over  at  once  to  the  Com- 
monwealth, and  salaries  must  be  paid 
month  by  month.  By  proclamation  the 
Commonwealth  will  take  over  the  Postal 
and  Telegraph,  Quarantine,  and  other  de- 
partments, and  necessarily  there  must  be 
an  expenditure  of  money  for  the  up-keep  of 
these  departments.  If  the  Commonwealth 
have  to  expend  money  in  this  way,  why 
should  we  enact  that  such  expenditure  is 
a  breach  of  the  Constitution?  When  we 
have  that  expenditure  within  our  know- 
ledge, why  should  we  take  such  a  step  as 
to  necessarily  cause  the  first  Ministry  to 
make  a  breach  of  the  Constitution  ? 

Mr.  Fraser. — There  is  no  danger. 

Mr.  BARTON.— There  is. 

Mr.  Fraser. — But  there  is  no  danger 
of  the  first  Federal  Ministry  spending 
improperly. 

Mr.  BARTON.— There  is  no  danger  of 
the  Ministry  spending  improperly,  be- 
cause, as  has  been  pointed  out,  if  they 
have  to  get  an  indemnity  they  will  have 
to  look  out  as  to  what  they  do.  But,  at 
the  same  time,  they  would  be  breaking 
the  Constitution,  and  I  do  not  think  they 
should  do  so.  We  ought  to  provide  a 
limited  authority  for  the  necessary  expen- 
diture for  the  up-keep  of  the  departments 
before  Parliament  meets,  and  Parliament, 
when  it  meets,  can  make  an  appropriation. 
I  do  not  see  any  serious  difficulty  in  the 
amendment. 

Mr.  HOLDER  (South  Australia).— 
There  are  two  points  which  I  want  to 
suggest  to  the  consideration  of  the  leader 
of  the  Convention.  The  first  is  whether 
the  words  of  the  amendment  will  cover 
the  expenses  of  the  first  election  of  the 
House  of  Representatives  ? 
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Mr.  Barton. — No,  they  will  not. 

Mr.  HOLDER,— Then  would  it  not  be 
wise  to  insert,  after  the  word  "  for, "  the 
words  "the  first  election  of  Parliament 
and,"  or  such  other  words  as  the  Drafting 
Committee  may  suggest  1  The  next  point 
is  that  the  clause,  as  it  stands,  to  which 
the  words  of  the  amendment  are  proposed 
as  an  addition,  is  a  little  bare.  While  on 
the  general  principle,  I  think,  no  objection 
could  be  taken,  yet  still  we  all  know  there 
are  emergencies  which  arise.  There  is 
such  an  emergency  as  the  necessity  for 
quarantine.  I  see  that  a  vessel  has  just 
arrived  on  the  west  coast  with  small-pox 
on  board,  and  it  is  possible  that  the 
Government  there,  in  the  emergency, 
might  be  run  into  an  expenditure  of 
thousands  of  pounds. 

Sir  John  Forrest. — We  will  spend  it 
all  right. 

Mr.  Barton. —That  is  covered  by  the 
clause  as  amended. 

Mr.  HOLDER.— I  am  speaking  of  the 
clause  as  it  stands,  and  as  the  position 
would  be  after  the  first  appropriation. 
Under  the  clause  there  undoubtedly  would 
be  excess  expenditure  from  time  to  time 
to  provide  for  such  cases  as  that  of  qua- 
rantine. Such  expenditure  would  be  a 
breach  of  the  law,  and  whether  or  not 
some  words  should  be  inserted  in  clause 
83  to  cover  such  contingencies  is  worth 
consideration.  It  might  be  provided  that 
expenditure  necessary  in  such  emergencies 
might  be  incurred,  provided  that  the 
approval  of  Parliament  was  obtained 
within  a  time  specified.  Although  every 
excess  is  covered  by  an  Excess  Bill,  still 
the  expenditure  is  a  breach  of  the  Consti- 
tution, and  the  point  I  have  suggested  is 
worth  consideration. 

Mr.  BARTON  (New  South  Wales).— I 
doubt  whether  such  a  suggestion  would  be 
wise  after  Parliament  is  once  constituted. 
You  must  then  leave  the  Ministry  respon- 
sible to  Parliament,  which  has  the  power 
to  indemnify  the  Ministry  if  any  expen- 
diture of  the  kind  is  incurred  during 
recess.  My  only  object  is  to  prevent  the 
[Mr.  Holder. 


expenditure  I  have  mentioned  being  re- 
garded as  a  breach  of  the  Constitution.  I 
have  no  objection  to  the  insertion  of  the 
words  Mr.  Holder  referred  to  as  to  the 
expenses  of  the  first  election  of  the  House 
of  Representatives.  That  might  cover  the 
other  part  of  the  ground. 

Mr.  Kingston. — Could  the  Treasurer 
be  restrained  from  going  to  excess  of  ex- 
penditure by  an  injunction  1 

Mr.  BARTON.— I  doubt  it  very  much. 

Mr.  Kingston. — That  is  a  very  strong 
proposal,  you  know. 

Mr.  ISAACS  (Victoria).— I  feel  no  doubt 
that  the  court  would  not  grant  an  injunc- 
tion. 

Mr.  Barton. — I  do  not  think  that  in 
any  such  case  an  injunction  would  be 
granted.  It  could  be  granted,  but  I  do 
not  think  the  court  would  grant  it. 

Mr.  ISAACS. — In  similar  cases  the 
courts  have  held  that  where  it  is  a  matter 
to  a  large  extent  of  discretion  as  to  what 
is  necessary,  they  would  not  grant  an  in- 
junction. Even  in  the  case  of  a  tax, 
unless  the  tax  were  unconstitutional,  the 
courts  would  not  grant  an  injunction. 

Mr.  BARTON  (New  South  Wales).— In 
New  South  Wales,  about  five  years  ago, 
when  taxes  brought  down  in  the  Budget 
and  not  sanctioned  by  law,  were  collected 
there  was  an  attempt  to  bring  a  manda- 
mus against  the  Collector  of  Customs — I 
think  it  was  in  the  form  of  a  mandamus 
— to  compel  him  to  admit  some  important 
articles  free  of  duty  under  the  Customs 
Act.  The  court  said  they. must  decline  to 
exercise  any  such  power  at  all,  and  that 
it  was  a  matter  in  which  they  could  not 
restrain  an  officer.     That  is  a  similar  case. 

Mr.  ISAACS  (Victoria).— That  is  a 
similar  case.  I  agree  with  Mr.  Holder 
that  it  would  be  better  to  put  in  a  pro. 
vision  for  the  first  election.  That  is  what 
I  meant  when  I  interjected  in  regard  to 
the  first  Parliament.  But  while  we  ought 
to  have  a  provision  of  this  nature,  we 
ought  to  make  it  as  narrow  as  we  possibly 
can,  consistently  with  meeting  the  neces- 
sity of  the  case. 
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Mr.  Barton. — Hoar,  hear  ;  I  quite  agree 
with  you. 

Mr.  ISAACS. — I  think  we  might  fairly 
ask  Mr.  Barton  to  omit  the  word  "appro- 
priation," and  insert  the  words  "first 
meeting  of  Parliament." 

Dr.  CocKBURN. — Say,  until  a  month 
after  the  first  meeting  of  Parliament. 

Mr.  ISAACS. — No  ;  until  the  first  meet- 
ing of  Parliament,  When  Parliament 
meets  it  will  be  alive  to  the  necessity  of 
providing  for  the  immediate  demands  of 
the  state.  From  the  moment  Parliament 
exists  and  is  ready  for  work  the  responsi- 
bility of  the  Ministry  ought  to  commence. 

Mr.  Barton. — You  must  allow  the  Ex- 
ecutive to  pay  salaries  up  to  the  expira- 
tion of  the  current  month.  I  think  Dr. 
Cockbum's  suggestion  would  meet  the 
case. 

Mr.  ISAACS.  —  I  have  no  objection, 
provided  there  is  a  limit.  We  must 
recollect  that  Parliament  is  powerless  to 
pass  an  appropriation  until  the  Ministry 
think  fit  to  bring  down  a  message 
from  the  Governor- General.  Therefore, 
I  think  it  is  right,  taking  that  into  con- 
sideration additionally,  we  should  say 
that  until  a  month  after  the  first  week  of 
the  Parliament  the  Governor-General  in 
Council  may  have  that  power.  I  think 
we  ought  to  limit  it  in  that  way. 

Mr.  Barton. — I  will  accept  that. 

Dr.  COCKBURN  (South  Australia).— 
I  quite  agree  with  the  last  speaker.  A 
large  responsibility  will  rest  on  the  for- 
mation of  the  first  Executive.  We  will 
imagine  the  case  of  Parliament  being 
called  together,  and  the  first  Executive 
not  having  the  confidence  of  the  House. 
What  is  the  usual  mode  in  which  the 
House  expresses  in  the  last  resort  its 
want  of  confidence  in  the  Executive?  It 
refuses  Supply,  and  the  very  fact  of  its 
refusing  to  make  an  appropriation  will 
establish  the  Government  as  more  omni- 
potent than  ever. 

Mr.  Barton.  —  I  have  accepted  the 
amendment  which  Mr.  Isaacs  has  sug- 
gested. 


Dr.    COCKBURN— H    the   honorable 

bad  said  so,  I  would  not  have 
risen. 

Mr.  Barton. — I  said  so,  and  I  thought 
that  the  honorable  member  heard  me. 

Dr.  COCKBURN.— I  was  only  advanc- 
ing this  as  a  very  cogent  reason  indeed 
for  making  the  amendment,  because  other- 
wise the  refusal  of  Supply  would  place  the 
Government  in  a  better  position  than  if 
an  Appropriation  Bill  were  passed. 

Mr.  BARTON.— I  beg  to  move  — 

That  the  amendment  be  amended  by  the 
omission  of  the  words  "  the  first  appropriation 
of,"  with  a  view  to  the  insertion  in  their  place 
of  the  words  "the  expiration  of  one  month  after 
the  first  meeting  of  the  Parliament." 

The  amendment  was  amended  accord- 
ingly. 

Mr.  HOLDER  (South  Australia).  —  I 
would  suggest  to  the  leader  that  the 
words  "before  the  elections  or"  be  in- 
serted after  the  word  "  necessary." 

Mr.  BARTON  (New  South  Wales).— 
I  would  rather  have  that  later  on,  because 
the  maintenance  of  this  department  is  the 
first  duty  which  the  Government  will  have 
to  do,  and  then  will  come  later  on  a  pro- 
vision for  the  elections.     I  beg  to  move — 

That  the  amendment  be  amended  by  the 
addition  of  the  words  "  and  for  the  holding  of 
the  first  elections  of  the  Parliament. " 

The  amendment  was  amended  accord- 
ingly, and  was  then  agreed  to. 

The  new  clause,  as  amended,  was  agreed 
to. 

Clause  85  (Transfer  of  officers), 

Mr.  BARTON  (New  South  Wales).— I 
beg  to  move — 

That  clause  85  be  omitted,  with  the  view  to 
the  insertion  in  its  place  of  another  clause. 

The  redraft  of  this  clause  has  been  circu- 
lated. It  has  been  redrafted  in  conson- 
ance with  the  suggestions  which  were 
made  to  the  Drafting  Committee  during 
the  debate  on  the  clause,  and  also  by  in- 
serting in  substance  the  amendment  which 
was  carried,  and  the  amendment  of  Wes- 
tern   Australia    which   Sir    John   Forrest 


1900  Commonioealth  of  [4  March,  1898.] 


Australia  Bill. 


supported,   and  which  was  only  formally 
negatived   on   the  understanding  that  it 
should   be  in  some  shape  inserted.     The 
new  clause  provides  that  when  a  depart- 
ment  becomes   transferred   to    the    Com- 
monwealth— that    will    be    in    the    case 
of  Customs    and  Excise    at    once,   and   in 
the  case  of  the  other  departments  when 
transferred  under  proclamations — then  all 
the  officers  of  that  department  shall  be- 
come subject  to   Commonwealth  control, 
but  when  an  officer  is  not  retained   in  the 
service  of  the  Commonwealth  he  shall  be 
entitled   to   receive    from    the    state  any 
pension — that  is  the  word  inserted  accord- 
ing  to    the   feeling   of   the   committee — 
gratuity,   or   compensation    which    would 
have  been  payable  to  him  under  the  law 
of  the  state  if  his  office  had  been  abolished. 
That  is  to  take  effect  unless  he  is  appointed 
to  some  other  office  of  equal  emolument  in 
the  state  to   which  he  belongs.     It  also 
provides  that  any  officer  who  is  retained 
in  the  service  of  the  Commonwealth  shall 
not  lose  any  of  his  existing  rights  or  rights 
accruing,  that  is  to  say,  that  the  transfer 
to   the    Commonwealth  service  shall  not 
prejudice  him,  and  that  he  shall  be  en- 
titled to  retire  from  office  at  the  time  he 
would  have  been  entitled  to  retire  under 
the  law  of   his   state,   and  on    the  same 
pension   or  retiring    allowance    which    he 
would  have  got  from  his  state — that  is  to 
say,   in  the    same  way   that    would  take 
place  if  his  services  to  the  Commonwealth 
were  simply  a  continuance  of  the  state  ser- 
vice.   Then  the  Commonwealth  is  charged 
with  the  payment  to  him  of  that  pension 
or  retiring  allowance,   but  the   Common- 
wealth is  entitled  to  charge  the  state,  and 
to  be  paid  by  the  state,  the  state's  proper 
proportion  thereof,  and  that  is  to  be  cal- 
culated on  the  proportion  which  his  term 
of  service  with  the  state  bears  to  his  whole 
term  of  service  at  the  time  of  his  retire- 
ment ;  so  that  the   state  pays  absolutely 
its  proportion.      And  in  this  case — this  is 
the  Western  Australian  amendment — the 
salary  on  which  the   calculation  is  made 
shall  be  taken   to  be  the  salary  he  was 
[Mr.  Barton. 


receiving  at  the  date  of  his  transfer  to 
the  Commonwealth. 

Sir  John  Forrest. — Is  it  to  the  pro- 
portion payable  by  the  state  that  the  cal- 
culation applies? 

Mr.  BARTON.— The  Commonwealth 
pays  the  pension  or  retiring  allowance, 
but  it  charges  back  to,  and  is  paid  by, 
the  state  a  part  thereof,  to  be  calculated 
in  the  proportion  I  have  named,  and  it  is 
to  that  proportion  payable  by  the  state 
that  this  calculation  applies.  That 
carries  out  the  amendment  of  my  right 
honorable  friend. 

Sir  John  Forrest. — The  whole  pension 
is  calculated  on  the  whole  service. 

Mr.  BARTON.— We  ventured  to  make 
an  addition  to  the  clause  which,  I  think, 
will  meet  with  the  approval  of  honorable 
members.  There  will  be  cases  in  which 
officers  will  be  transferred  to  the  Com- 
monwealth, not  with  the  department  in 
which  they  have  been  serving ;  their 
departments  may  not  be  transferred  at 
all,  but  they  may  be  officers  necessary  to 
the  service  of  the  Commonwealth,  and 
there  may  be  the  consent  of  the  Governor 
in  Council  of  the  state  obtained  to  their 
being  transferred.  In  that  case  they 
should  not  be  prejudiced  either.  I  think 
honorable  members  will  admit  that  if  a 
case  of  that  kind  arises,  and  the  Com- 
monwealth wishes  to  have  the  services  of 
an  officer,  and  it  is  arranged  with  the 
state  he  is  serving  that  he  shall  be  trans- 
ferred to  the  Commonwealth,  that  transfer 
should  not  be  carried  out  without  his 
rights  being  preserved. 

Mr.  Higgins. — If  he  belongs  to  no 
department  ? 

Mr.  BARTON.— He  must  be  an  officer 
who  at  the  establishment  of  the  Com- 
monwealth is  serving  in  the  public 
service  of  a  state,  but  he  may  not 
belong-  to  one  of  the  departments  trans- 
ferred. There  will  be  cases  of  officers 
of  considerable  ability  whom  the  Com- 
monwealth may  wish  to  have  in  its 
service,  and  they  may  arrange  with  the 
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state  for  their  transfer  to  the  Common- 
wealth. That  is  a  case  which  is  not  pro- 
vided for  in  the  clause,  and  it  appears  to  us 
to  be  a  case  of  extreme  hardship  for  an 
officer  if  his  rights  were  not  preserved  to 
him.  We  have  arranged  to  preserve  them 
in  this  way  :  A  person  who,  being  at  the 
establishment  of  the  Commonwealth  an 
officer  in  the  public  service  of  the  state, 
when  lie  is  taken  over  with  the  consent  of 
the  Governor  in  Council  of  the  state,  shall 
have  the  same  rights  as  if  he  was  an 
officer  of  a  department  transferred  to  the 
Commonwealth,  and  had  been  retained 
in  the  service  of  the  Commonwealth.  I 
think  that  is  manifestly  just. 

Sir  EDWARD  BRADDON  (Tasmania). 
— I  entirely  approve  of  the  major  part  of  the 
amendment  suggested  here,  inasmuch  'as  it 
protects  members  of  the  civil  service,  but 
I  think  in  the  latter  part  of  paragraph  (3) 
there  is  some  necessity  for  making  a  slight 
amendment.     It  says — 

and  for  the  purpose  of  the  calculation  his 
salary  shall  be  taken  to  be  that  paid  to  him  by 
the  state  at  the  time  of  transfer. 

That  is  to  say,  as  a  matter  of  account  be- 
tween the  Commonwealth  and  the  state,  the 
Commonwealth  shall  charge  the  state  with 
a  pension  based,  for  the  purpose  of  calcula- 
tion, on  his  salary  at  the  time  when  his 
services  were  taken  over.  That  might 
work  out  unjustly  as  regards  the  state. 

Sir  John  Forrest. — No. 

Sir  EDWARD  BRADDON.— I  think 
so.  In  the  great  majority  of  instances — I 
believe  in  every  instance  where  a  pension 
is  granted — that  pension  is  based  not  upon 
the  salary  drawn  by  an  officer  on  his  re- 
tirement or  resignation,  but  on  the  average 
of  his  salary  for  a  term  of  years. 

Mr.  Deakin. — It  is  three  years  with 
us. 

Sir  EDWARD  BRADDON. —It  is 
usually  from  three  to  five  years. 

Mr.  Barton. — Is  it  worth  while  fighting 
for? 

Sir  Joirx  Forrest. — It  is  not  worth 
bothering  about, 

The  clause  was  omitted. 


Mr.  BARTON.— I  beg  to  move- 
That  the  following  stand  clause  85  : — 
When  any  department  of  the  public  service 
of  a  state  hecomes  transferred  to  the  Common- 
wealth, all  officers  of  the  department  shall 
become  subject  to  the  control  of  the  Executive 
Government  of  the  Commonwealth. 

Any  such  officer  who  is  not  retained  in  the 
service  of  the  Commonwealth  shall,  unless  he  is 
appointed  to  some  other  office  of  equal  emolu- 
ment in  the  public  service  of  the  state,  be 
entitled  to  receive  from  the  state  any  pension, 
gratuity,  or  other  compensation  payable  under 
the  law  of  the  state  on  abolition  of  his  office. 

Any  such  officer  who  is  retained  in  the  service 
of  the  Commonwealth  shall  preserve  all  his 
existing  and  accruing  rights,  and  shall  be  en- 
titled to  retire  from  office  at  the  time  and  on 
the  pension  or  retiring  allowance  which  would 
be  permitted  by  the  law  of  the  state  if  his  ser- 
vice with  the  Commonwealth  were  a  continua- 
tion of  his  service  with  the  state.  Such  pension 
or  retiring  allowance  shall  be  paid  to  him  by 
the  Commonwealth  ;  but  the  Commonwealth 
shall  charge  to  and  be  paid  by  the  state  a  part 
thereof,  to  be  calculated  on  the  proportion 
which  his  term  of  service  with  the  state  bears 
to  his  whole  term  of  service,  and  for  the  pur- 
pose of  the  calculation  his  salary  shall  be 
taken  to  be  that  paid  to  him  by  the  state  at 
the  time  of  transfer. 

Any  person  who,  being  at  the  establishment 
of  the  Commonwealth  an  officer  in  the  public 
service  of  a  state,  is  with  the  consent  of  the 
Governor  in  Council  of  the  state  transferred  to 
the  public  service  of  the  Commonwealth,  shall 
have  the  same  rights  as  if  he  were  an  officer 
of  a  department  transferred  to  the  Common- 
wealth, and  had  been  retained  in  the  service  of 
the  Commonwealth. 

The  new  clause  was  agreed  to. 
Clause    86    (Transfer    of    land,   build- 
ings, vessels,  &c), 

Mr.  BARTON.— I  beg  to  move- 
That  clause  86  be  omitted,  with  the  view  to 
the  insertion  of  another  clause  in  its  place. 

The  clause  was  omitted. 
Mr.  BARTON  (New  South  Wales).— I 
beg  to  move — 

That  the  following  stand  clause  85a  : — 
When    the   control    of    any    department    or 
service  of  a  state  is  transferred  to  the  Common- 
wealth under  this  Constitution — 

i.  All  property  of  the  state,  of  any  kind, 
used  exclusively  in  connexion  with 
the  department  or  service,  shall  be- 
come vested  in  the  Commonwealth  ; 
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but  in  the  case  of  the  departments 
controlling  customs  and  excise  and 
bounties  for  such  time  only  as  the 
Governor-General  in  Council  may- 
declare  to  be  necessary. 

ii.  The  Commonwealth  may  acquire  any 
property  of  the  state,  of  any  kind, 
used  but  not  exclusively  used  in 
connexion  with  the  department  or 
service ;  the  value  thereof  shall,  if 
no  agreement  can  be  made,  be 
ascertained  in  as  nearly  as  may 
be  the  manner  in  which  the 
value  of  land,  or  of  an  interest  in 
land,  taken  by  the  state  for  public 
purposes  is  ascertained  under  the 
law  of  the  state  in  force  at  the 
establishment  of  tile  Commonwealth. 

III.  The  Commonwealth  shall  compensate 
the  state  for  the  value  of  any  pro- 
perty passing  to  the  Commonwealth 
under  this  section  ;  and  if  no  agree- 
ment can  be  made  as  to  the  manner 
of  the  compensation,  it  shall  be  de- 
termined under  laws  to  be  made  by 
the  Parliament. 

iv.  The  Commonwealth  shall,  at  the  date 
of  the  transfer,  assume  the  current 
obligations  of  the  state  in  respect  of 
the  departments  or  services  trans- 
ferred. 

It  will  be  necessary  to  make  some  ex- 
planation of  this  clause,  because  it  goes 
perhaps  beyond  mere  drafting.  It  only 
goes  beyond  a  mere  change  of  draft  of 
the  clause,  owing  to  those  of  the  sug- 
gestions made  in  committee  which  we 
thought  proper  to  accept.  The  original 
clause  provided  for  the  taking  over  of 
property  necessarily  appertaining  to  or 
used  in  connexion  with  any  of  the  depart- 
ments of  the  public  service  transferred  to 
the  Commonwealth  either  absolutely,  or, 
in  the  case  of  the  Customs  and  Excise  de- 
partments, for  such  time  as  may  be  neces- 
sary. It  was  pointed  out  by  several 
honorable  members  that  there  may  be  a 
property  used  partly  for  a  department 
transferred  to  the  Commonwealth  and 
partly  for  state  purposes  which  are 
not  the  subject  of  a  transfer,  that 
it  would  involve  the  passing  over  of  a 
property  not  exclusively  used,  but  partly 
used,  for  such  a  purpose,  and  that  the 
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Commonwealth  would  get  what  it  wanted, 
but  that  the  state  had  parted  with  more 
than  it  was  necessary  to  give  to  the 
Commonwealth.  That  we  have  dealt  with 
in  this  new  clause. 

Sir  John  Forrest. — We  wanted  to  have 
it  done  with  the  consent  of  the  state. 

Mr.  BARTON.— The  feeling  of  the 
committee  was  this,  that  those  things 
which  were  exclusively  used  for  the  de- 
partment transferred  should  go  over  at 
once  to  the  Commonwealth,  while  those 
that  were  not  exclusively  used  might  be 
left  to  an  agreement  between  the  Com- 
monwealth and  the  state,  that  is  to  say, 
that  there  should  be  an  option.  We  have 
provided  for  an  option. 

Sir  John  Forrest. — How? 

Mr.  BARTON.— It  is  also  provided— 
and,  I  think,  with  the  generally-expressed 
desire  of  honorable  members — that,  instead 
of  the  Commonwealth  having  to  pay  the 
"fair  value,"  which  might  mean  the  value 
in  cash,  the  matter  may  be  arranged  be- 
tween the  parties,  and,  in  the  failure  of 
any  agreement,  according  to  the  provisions 
of  an  Act  passed  by  the  Parliament.  The 
substance  of  the  new  clause  is  that,  when 
any  department  or  service  is  transferred 
to  the  Commonwealth,  either  at  once,  as 
in  the  case  of  the  Customs  and  Excise  de- 
partment, or  as  provided  for  under  clause 
69,  if  the  property  transferred  is  used 
exclusively  for  the  service  transferred  it 
shall  become  vested  in  the  Commonwealth ; 
but  in  the  case  of  the  departments  con- 
trolling customs  and  excise  and  bounties, 
only  for  such  time  as  the  Governor-General 
in  Council  may  declare  to  be  necessary. 
That  is  the  only  way  in  which  we  thought 
that  the  matter  could  be  provided  for. 

Sir  George  Turner. — Will  the  pro- 
vision in  the  clause  enable  the  Governor- 
General  to  make  a  declaration  at  any 
time1? 

Mr.  BARTON. — I  was  coming  to  that. 
My  right  honorable  friend  will  see  that  it 
will  be  necessary  for  the  Commonwealth 
to  pay  the  value  of  this  property  in  some 
form  or  other,  if  not  in  cash,   perhaps  in 
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bunds.     The  Govern 
id  n.st  therefore,  as  a  natter  of  practical 

lane  for  what  time  the  pro- 
perty is  to  be  taken  over  by  the  Common- 
wealth in  order  that  its  value  may  be 
As  regards  the  property  of 
a  state  used  iu  eoiinexion  with  the  de- 
partment or  service  which  has  been  trans- 
ferred to  the  Commonwealth,  but  not 
used  exclusively  by  the  Commonwealth, 
it  is  provided  that  its  value  shall  be 
ascertained  by  agreement  between  the 
parties,  if  possible,  but  if  no  agree- 
ment can  be  come  to,  the  value  must 
be  fixed  according  to  the  provisions  of 
the  Lands  for  Public  Purposes  Acquisi- 
tion Acts,  or  corresponding  Acts  in  force 
in  the  colony  to  which  the  property  to  be 
transferred  belongs.  We  provide  that  the 
states  shall  be  compensated  by  the  Com- 
monwealth for  property  which  passes 
under  the  clause,  but  if  no  agreement 
can  be  come  to  as  to  the  maimer  of  com- 
pensation, it  shall  be  determined  by  a 
law  passed  by  the  Commonwealth  Parlia- 
ment. 

Mr.  Higgins. — But  the  Commonwealth 
Parliament  will  be  one  of  the  parties  to  the 
purchase. 

Mr.  BARTON.— No  ;  the  Executive  Go- 
vernment will  be  a  party  to  the  purchase. 
There  must  be  some  authority  to 
determine  the  mode  of  compensa- 
tion. It  is  the  second  sub-section 
which  provides  for  the  ascertaining  of 
the  value.  A  separate  sub-section  makes 
provision  for  the  manner  of  the  compensa- 
tion, that  is  to  say,  whether  the  compen- 
sation shall  be  in  cash  or  bonds,  or  in 
some  other  way.  Clearly,  the  High  Court 
could  not  determine  a  matter  of  that 
kind.  It  is  a  matter  of  political  arrange- 
ment between  the  Commonwealth  and  the 
state. 

Sir  J  mux  Forrest. — Will  it  be  optional 
with  the  state  to  say  whether  property 
shall  or  shall  not  be  handed  over? 

Mr.  BARTON.— If  my  right  honorable 
friend  will  look  at  sub-section  (3)  he  will 
see    that    it    is    not    the    state    but    the 


.uonwealth  which  has  this  Option.     Of 
course,  the  Commonwealth,  as  a  general 
rule,  will    not  take   over  property  except 
such  as  is  to  be  exclusively  used  for  i 
vice  that  has  been  transferred  to  it. 

Sir  John  Forrest. — The  clause  does  not 
contain  the  words  "with  the  consent  of 
the  st 

Mr.  15ARTON.— That  is  so,  but  you 
cannot  carry  a  sale  into  effect  without 
knowing  the  price.  The  price  is  a  condi- 
tion to  be  determined  before  the  sale  is 
made. 

Sir  John  Forrest. — I  thought  that 
where  property  was  not  to  be  used  exclu- 
sively by  the  Commonwealth  there  was  to 
be  no  absolute  power  in  the  Common- 
wealth to  take  it  over. 

Mr.  BARTON.— I  understood  that  the 
feeling  of  the  committee  was  that  the 
Commonwealth  should  have  the  option  of 
saying  whether  it  would  or  would  not  take 
over  any  property,  but  that  the  state 
should  be  able  to  arrange  with  the  Com- 
monwealth as  to  the  price  to  be  paid  for 
any  property  taken  over.  If  the  parties 
cannot  agree,  the  price  is  to  be  deter- 
mined according  to  the  law  of  the  state  in 
regard  to  the  acquisition  of  property  for 
public  purposes. 

Mr.  Kingston.— Is  there  any  special 
reason  for  providing  for  two  special  modes 
of  ascertaining  the  value  of  property  ? 

Mr.  BARTON. — There  is  no  attempt 
to  provide  for  two  different  modes  of  as- 
certaining the  value.  The  second  sub-sec- 
tion provides  for  the  ascertaining  of  the 
value,  while  the  third  sub-section  provides 
only  for  the  manner  of  the  compensation. 
That  was  one  of  the  most  difficult  clauses 
in  the  Bill  to  redraft,  because  of  the  very 
nature  of  its  provisions.  There  are  the 
three  cases  to  be  considered.  There  is 
the  property  exclusively  used  for  a  trans- 
ferred service  ;  that  goes  over  to  the  Com- 
monwealth absolutely,  except  in  the 
of  departments  controlling  customs  and 
excise  and  bounties,  in  which  case  it  goes 
over  to  the  Commonwealth  only  for  a  time 
to  be  declared  by  the  Governor-General  in 
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Council.  Then  you  come  to  the  ascertain- 
ing of  the  price  where  property  is  used 
by  the  Commonwealth,  but  not  ex- 
clusively used  by  it,  in  connexion  with 
any  transferred  department  or  service. 
In  this  case  the  value  is  to  be  ascertained 
by  agreement,  or,  failing  that,  by  the 
ordinary  law  in  force  in  the  state  for  the 
ascertaining  of  the  value  of  property 
acquired  by  the  Government  for  public 
purposes. 

Sir  John  Forrest. — The  Commonwealth 
might  take  a  quarter  or  half  of  a  build- 
ing. 

Mr.  BARTON.— I  do  not  think  that 
is  likely.  There  would  probably  be 
some  arrangement  made  by  which  either 
the  state  or  the  Commonwealth  would 
take  over  the  whole  building.  Then  we 
come  to  the  manner  of  compensation, 
which  is  to  be  decided  by  agreement,  if 
possible,  but,  if  no  agreement  can  be  come 
to,  by  the  provisions  of  an  Act  passed  by 
the  Parliament  of  the  Commonwealth.  I 
strongly  object  to  any  one  being  a  judge 
in  his  own  cause,  but  in  this  case  you  do 
not  allow  one  of  the  parties  to  determine 
his  own  cause,  because  the  Parliament  of 
the  Commonwealth  will  not  be  a  party 
to  the  transaction,,  but  a  body  in  which 
all  the  states  will  be  represented.  The 
fourth  sub-section  deals  with  that  part  of 
clause  69  to  which  the  honorable  and 
learned  member  (Mr.  Higgins)  objected. 
At  his  instance,  I  consented  to  agree  to 
the  striking  out  of  the  last  two  words  of 
that  clause.  The  provision  finds  its  proper 
place  in  this  clause,  where  there  is  a  dis- 
tinction between  the  price  and  the  liabili- 
ties taken  over. 

Mr.  Isaacs. — Do  the  words  "any  pro- 
perty passing  to  the  Commonwealth," 
which  occur  in  sub-section  (3),  include 
property  dealt  with  in  sub-section  (2)? 

Mr,  BARTON.— The  third  sub-section 
provides  for  the  manner  of  compensation 
in  regard  to  any  property  passing  to  the 
Commonwealth.  The  matter  was  the  sub- 
ject of  a  long  debate  here.  Honorable  mem- 
bers— the  Right  Hon.  Sir  George  Turner  I 
[Mr.  Barton. 


amongst  them — suggested  that  the  value 
need  not  necessarily  be  paid  in  cash,  but 
that  there  might  be  some  provision  for  an 
arrangement  between  the  parties  as  to  the 
mode  of  paying  it. 

Mr.  Isaacs. — Ought  you  not  to  put  in 
the  words  "manner  of  the  payment  of 
compensation'"? 

Mr.  BARTON.— I  think  that  the  words 
"manner  of  compensation  "  are  sufficient. 
The  price  will  have  been  ascertained  be- 
forehand. 

Mr.  HIGGINS  (Victoria).— May  I  ask 
the  honorable  and  learned  member  a  ques- 
tion in  regard  to  a  practical  difficulty1? 
A  custom-house  is  not  an  easy  property 
to  sell  or  to  value.  Is  there  not,  there- 
fore, need  of  a  provision  defining  the  basis 
of  valuation  which  is  to  be  applied1?  I 
suppose  a  big  building  like  the  Custom- 
house in  Sydney  or  Melbourne  is  not  to  be 
valued  upon  the  basis  of  the  receipts  for 
the  last  few  years  1 

Mr.  Barton. — I  suppose  not,  unless  my 
honorable  and  learned  friend  is  going  to 
suggest  an  amendment  to  that  effect. 

Mr.  HIGGINS.  —The  question  is  one  of 
great  practical  difficulty.  You  can  value 
the  land  easily  enough,  but  not  the 
buildings. 

Mr.  Barton. — The  Acts  dealing  with 
the  taking  over  of  land  in  any  state  deal 
also  with  the  taking  over  of  buildings,  so 
far  as  I  know. 

Mr.  HIGGINS.— Yes,  but  the  value  of 
a  building  like  a  custom-house,  a  state 
school,  or  lands  titles  office,  would  depend 
very  much  upon  the  use  to  which  it  could 
be  put. 

Mr.  Barton. — There  will  be  no  good- 
will to  take  over.  I  suppose  that  any 
authority  wishing  to  arrive  at  a  valuation 
would  ask  the  question — "  What  did  this 
building  cost  to  build?''  or  "For  what 
could  a  building  of  this  kind  be  built?" 

Sir  PHILIP  FYSH  (Tasmania).— I  was 
waiting  for  the  presence  in  the  chamber 
of  the  right  honorable  member  (Sir  George 
Turner),  because  I  presume  that  the  last 
few   words  of    sub-section   (1)  will  apply 
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more  to  border  custom-houses  than  to 
other  property.  After  'seven  years,  the 
Commonwealth  will  find  many  of  these 
a  houses  unnecessary,  and  it  is  pro- 
vided  that  they  may  then  be  thrown  upon 
the  bands  of  (!<<-'  states. 

An  Honorable  Member. — This  provi- 
sion will  apply  only  to  border  custom- 
bou 

r  PHILIP  FYSH.— Not  only  to  border 
rustom-houses.  It  will  also  apply  to 
custom-houses  at  places  like  Hobart  and 
Launceston. 

Mr.  Holder. — Those  custom  houses  will 
always  be  wanted. 

Sir  PHILIP  FYSH.— The  words  to 
which  I  refer  are  these  : — 

But  in  the  case  of  the  departments  con- 
trolling customs  and  excise  and  bounties,  for 
such  time  only  as  the  Governor-General  in 
Council  may  declare  to  be  necessary. 

Mr.  Holder. — That  provision  is  to 
enable  the  Commonwealth  to  give  up  such 
border  custom-houses  as  they  may  not 
require  after  seven  years. 

Sir  PHILIP  FYSH.  — The  Common- 
wealth might  wish  to  move  the  Custom- 
house from  Melbourne  to  some  other 
place.  Of  course  that  may  be  a  far- 
fetched assumption  ;  but  in  the  case  of  a 
town  like  Launceston,  the  Commonwealth 
might  desire  to  give  up  the  Custom-house, 
and  to  collect  the  customs  duties  at  some 
other  place  upon  the  river.  In  such  a 
case  the  building  would  be  thrown  upon 
the  state,  though  it  would  be  useless  for 
any  other  purpose  than  that  for  which  it 
has  been  designed. 

Mr.  Holder. — The  Federal  Parliament 
will  not  be  a  body  of  foes. 

Sir  PHILIP  FYSH.— Certainly  not.   No 
one  has  trusted  more  to  the  future  in  con- 
»n  with  this  matter  than  I  have,  and 
;re  to  continue  my  confidence  in  the 
Federal    Parliament.     But  I   should  like 
some  explanation  of  this  provision,  or,  at 
any  rate,  to  call   the  attention   of  honor- 
able members  to  some  of  the  difficulties 
which  it  may  create. 
[120  J 


Mr.  GORDON  (South  Australia).— Does 
not  sub-section  (4)  involve  the  Common 
wealth  in  the  obligations  of  the  states  in  re- 
gard to  contracts  entered  into  with  oil  i 
of  departments  and  services  transferred  .' 
The  first  part  of  this  clause  contemplates 
the  taking  over  of  the  officers  chosen,  but 
the  concluding  part  of  it  seems  to  imply 
that  the  whole  of  the  current  obligations 
in  regard  to  the  departments  are  to  be 
taken  over.  These  obligations  would  in- 
clude the  contracts  with  the  officers.  An 
exception  should  be  made  of  the  obli- 
gations of  the  public  servants,  and  that 
might  be  done  by  inserting  after  "state" 
the  words  "  except  as  regards  public  offi 
cers." 

Mr.  O'CONNOR  (New  South  Wales).— 
It  is  necessary  to  have  some  clause  of  this 
kind  in  the  Bill.  When  a  department  is 
taken  over  it  will,  no  doubt,  have  some 
contracts. 

Mr.  Higgins.— Postal  contracts,  for 
example. 

Mr.  O'CONNOR.— Yes,  there  will  be  a 
number  of  matters  of  that  sort  that  it  will 
be  necessary  to  transfer.  The  obligations 
of  the  departments  to  their  officers  are  dealt 
with  differently.  The  proclamation  of  the 
Commonwealth  will  no  doubt  be  arranged 
in  such  a  way  that  there  will  be  no  diffi- 
culty in  ascertaining  what  those  obliga- 
tions are.  I  do  not  think  there  is  any 
need  for  the  alteration  the  honorable 
member  suggests. 

Mr.  GORDON  (South  Australia).— I 
do  not  think  the  honorable  member  has 
quite  followed  me.  Part  of  the  current 
obligations  would  be  the  contracts  made 
by  the  state  with  its  officers.  It  is  not 
contemplated  that  the  Commonwealth 
shall  take  over  all  the  officers,  but  only 
such  officers  as  it  requires.  If  we  stipu- 
late that  the  Commonwealth  shall  take 
over  every  current  obligation,  would  not 
that  imply  the  taking  over  of  the  whole 
of  the  officers  ? 

Mr.  O'CONNOR  (New  South  Wales).— 
I  understood  the  honorable  member,  but 
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what  is  the  contract  between  the  Govern- 
ment and  its  officers  1  It  is  a  contract 
that  is  terminable  at  any  time  at  the  will 
of  the  Government  1  The  current  obli- 
gations means  only  the  obligations  which 
exist  at  the  time  of  taking  over,  and  if 
there  is  any  money  due  to  a  public  ser- 
vant at  that  time  there  is  no  reason  why 
the  Commonwealth  should  not  pay  it. 

Mr.  GORDON  (South  Australia).— 
Right  up  to  the  moment  of  the  establish- 
ment of  the  Commonwealth  all  these 
officers  would  be  in  the  full  employment 
of  the  state. 

Mr.  O'Connor. — Yes;  but  there  is  no 
right  to  continued  employment,  and  there 
is,  therefore,  no  obligation  taken  over. 

Mr.  GORDON.— It  might  net  be  an  ab- 
solutely legal  obligation,  but  no  Govern- 
ment in  the  world  would  discharge  its 
officers  in  that  way  without  compensa- 
tion. 

Mr.  O'Connor. — Undoubtedly. 
Mr.  GORDON.— Then  the  Common- 
wealth would  either  have  to  take  over  the 
wdiole  of  the  officers  or  give  compensation 
to  those  who  were  not  required,  or  retain 
them  until  vacancies  occurred  which  they 
could  fill. 

Mr.  O'Connor. —  Clause  85  provides  for 
all  that. 

Mr.  GORDON.— There  is  a  contradic- 
tion between  the  two  clauses.  If  the 
honorable  member  is  quite  satisfied  that 
the  matter  is  clear,  I  am  not  going  to 
press  the  objection.  But  it  seems  to  me 
that  there  is  a  possibility  of  an  obligation 
resting  on  the  Commonwealth  that  it 
ought  not  to  be  asked  to  assume. 
The  new  clause  was  agreed  to. 
Clause  90. — Until  the  imposition  of  uniform 
duties  of  customs — 

i.  The  Commonwealth  shall  credit  to  each 
state  the  revenues  collected  therein 
from  the  duties  of  customs  and  of 
excise,  and  in  the  performance  of 
the  services  and  the  exercise  of  the 
powers  transferred  from  the  state  to 
the  Commonwealth  under  this  Con- 
stitution. 
\Mr  O'Connor. 


ii.  The  Commonwealth  shall  debit  to  each 
state —     ' 

(a)  the    expenditure    therein    of     the 

Commonwealth  in  the  collection 
of  duties  of  customs  and  of  excise, 
and  in  the  performance  of  the 
services  and  the  exercise  of  the 
powers  transferred  from  the  state 
to  the  Commonwealth  under  this- 
Constitution. 

(b)  the  proportion  of  the  state,  accord- 

ing to  the  number  of  its  people,  in 
the  expenditure  of  the  Common- 
wealth incurred  by  reason  of  the 
original  powers  given  to  it  by  this 
Constitution. 
But  any  expenditure  of  the   Com- 
monwealth  originated     by   the    re- 
quirements of  the  Commonwealth  in 
respect  of  services  or  powers  trans- 
ferred and  not  incurred  solely  for  the 
maintenance  or  continuance,  in  any 
state,  of  the  services  existing  at  the 
time  of  the  transfer  shall  be  taken  to 
be  incurred  by  reason  of  the  original 
powers  given  to  the  Commonwealth 
by  this  Constitution. 
in.   The  Commonwealth  shall  pay  to  each 
state,  month  by  month,  the  balance 
(if  any)  in  favour  of  the  state. 

Mr.  O'CONNOR  (New  South  Wales).— 
I  beg  to  move — 

That  sub-section  (1)  be  amended  by  the 
omission  of  all  the  words  after  "therein." 

Sir  George  Turner. — How  will  it  read? 
I  cannot  understand  the  amendment. 
There  must  be  a  mistake. 

Mr.  O'CONNOR.— There  is  no  mistake 
about  it.  If  the  honorable  member  will 
read  the  clause  he  will  see  that  it  begins 
"  Until  the  imposition  of  uniform  duties 
of  customs."  Then  it  says — "The  Com- 
monwealth shall  credit  to  each  state  the 
revenues  collected  therein."  That  is  on 
the  one  side,  and  then  on  the  other  it 
says — "shall  debit  to  each  state  the 
expenditure  therein  of  the  Common- 
wealth "  in  the  collection  of  duties  of 
customs  and  of  excise,  and  in  the  perform- 
ance of  the  services  and  the  exercise  of 
the  powers  transferred  from  the  state  to 
the  Commonwealth  under  this  Const itu 
tion."  The  intention  is  to  make  a  com- 
plete   account    on   both   sides.        Under 
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abase  90  you  account  for  the  whole  of 
the  revenue  collected  in  the  state,  and  the 
revenue  is  of  two  kinds — that  obtained 
from  duties  of  customs,  and  that  obtained 
bom  the  transferred  services.  That  is 
why  the  limitation  is  put  in. 

Sir  GiOBOl  Turner. — You  simply  say 
— "The  Commonwealth  shall  credit  to 
each  state  the  revenue  collected  therein." 
That  would  mean  the  whole  of  the 
revenue  of  the  state. 

Mr.  O'CONNOR.— No,  yon  are  dealing 
with  the  Commonwealth  collections,  and 
it  is  not  necessary  to  say — "  shall  collect 
the  revenues  of  the  Commonwealth  there- 
in."    That  is  implied. 

Mr.  Higgins. — It  may  be  implied,  but 
if  yon  put  "Commonwealth"  before 
"revenues"  it  might  save  trouble. 

Mr.  Holder. — The  Commonwealth  have 
nothing  to  do  with  any  other  revenues 
but  their  own. 

Mr.  O'CONNOR.— We  are  dealing  with 
their  revenues. 

Mr.  Isaacs. — Until  they  impose  uniform 
duties  of  customs  they  are  state  revenues. 

Mr.  O'CONNOR.— With  all  respect  to 
the  honorable  member,  I  say  that  they 
are  revenues  collected  under  the  laws  of 
the  state,  but  collected  by  the  Common- 
wealth in  the  state.  A  credit  and  a 
debit  account  is  to  be  kept  in  the  Trea- 
sury books  of  the  Commonwealth.  I  do 
not  see  that  there  is  any  difficulty.  The 
honorable  member  (Sir  George  Turner) 
will  see  that  the  reason  for  striking  out 
these  words  is  that  they  are  really  un- 
wary, because  the  account  must 
include  the  whole  of  the  revenues  of  the 
state  collected  by  the  Commonwealth. 

Mr.  HOLDER  (South  Australia).— 
There  is  a  clerical  error  in  the  amendment, 
and  what  should  be  done  is  to  strike  out- 
all  the  words  after  "therein." 

Mr.  BBGWN  (Tasmania).— I  should 
like  to  know  whether,  in  the  absence  of 
any  express  words,  it  will  be  perfectly 
clear  that  the  revenues  intended  are  only 
the  revenues  collected  on  account  of  the 
Commonwealth?     I  should  like  to  ask  Mr. 


nior  if  it  is  necessary  to  put  that  in  I 
In  Tasmania  we  have  a  special  police  rate 
which  forms  part  of  the  revenue  of  the 
state,  and  I  have  no  doubt  in  other  colonies 
there  are  also  special  rates.  I  think 
words  expressly  conveying  our  meanin 
to  the  revenues  intended  should  be  put  in 
so  as  to  state  that  the  revenues  are  to  be 
those  collected  on  account  of 'the  Common- 
wealth, otherwise  there  may  be  some 
little  misunderstanding. 

Mr.  HENRY  (Tasmania). — It  appears 
to  me  we  want  some  explanation  why 
these  words  should  be  struck  ont.  The 
language  is  so  explicit  as  to  the  revenues 
we  are  dealing  with  that  I  should  like 
Mr.  O'Connor  to  explain  why  they  should 
be  struck  out? 

Sir  George  Turner. — Because  they 
are  not  necessary. 

Mr.  HENRY. —The  language  in  the 
clause  seems  so  clear  and  explicit,  as  con- 
veying the  intention  we  all  understood 
with  regard  to  the  clause,  that  I  should 
like  to  hear  some  justification  for  striking 
out  these  words. 

Mr.  HOLDER  (South  Australia).— I 
would  suggest  to  the  honorable  member 
(Mr.  O'Connor)  that  he  should  make  the 
first  snb-section  harmonize  with  the  second. 
In  the  second  sub-section  we  have  the 
words  "  the  expenditure  therein  of  the 
Commonwealth."  Why  not  make  the 
first  read  "  The  Commonwealth  shall  credit 
to  each  state  the  revenues  collected  therein 
of  the  Commonwealth  "  1 

Mr.  O'CONNOR  (New  South  Wales).— 
I  have  no  objection  to  that,  and  I  am 
obliged  to  the  honorable  member  for  the 
suggestion.  With  regard  to  Mr.  Henry's 
question,  I  quite  agree  with  the  honorable 
member  that  the  words  as  they  were  in 
before  were  clear  enough,  but  one  of 
our  objects  is  not  only  to  have  the 
form  of  the  Bill  clear,  but  also  to 
have  no  unnecessary  Verbiage  in  it.  Inas- 
much as  the  words  which  we  are  deal- 
ing with  must  include  the  whole  of  the 
revenue  of  the  state  collected  by  the 
Commonwealth  in  the   state,  there  is  no 
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necessity  to  distinguish  the  whole  of  the 
revenue  of  the  state  taken  over,  that  is  to 
say,  Customs,  Excise,  and  the  transferred 
services.  They  are  the  only  revenues  of 
the  state  which  will  be  collected  by  the 
Commonwealth.  Therefore,  there  is  no 
necessity  to  describe  them.  I  think  if 
the  suggestion  of  Mr.  Holder  is  carried 
out  it  puts  the  matter  beyond  all  doubt. 
I  beg  to  move — 

That  after  the  word  "therein"  the  words 
"  by  the  Commonwealth  "  be  inserted. 

The  amendment  was  amended  accord- 
ingly, and  was  then  agreed  to. 

Mr.  O'CONNOR  (New  South  Wales).— 
I  beg  to  move — 

That,  in  sub-section  2  (a),  after  "  Common- 
wealth," where  it  first  occurs,  omit  remainder 
of  sub-section,  and  insert "  incurred  solely  for  the 
maintenance  or  continuance,  as  at  the  time  of 
transfer,  of  any  department  transferred  from 
the  state  to  the  Commonwealth  other  than  the 
departments  of  naval  and  military  defence, 
light-houses,  light-ships,  beacons  and  buoys, 
and  quarantine." 

This  is  merely  a  drafting  amendment  as  to 
the  first  part,  and  as  to  the  second  part  it 
embodies  a  very  important  amendment 
suggested  by  Dr.  Quick,  that  is  to  say,  it 
makes  ^rom  the  beginning  one  of  the 
original  expenditures  of  the  Common- 
wealth :  Naval  and  military  defence,  light- 
houses, light  ships,  beacons  and  buoys,  and 
quarantine.  These  are  services  in  respect 
of  which  no  revenue  is  collected,  and 
therefore  they  ought  not  to  go  into  the 
accounts  against  the  state.  In  addition 
to  that,  they  are  matters  in  which  the 
whole  Commonwealth  are  concerned  from 
the  very  first.  As  there  is  no  revenue 
coming  from  them 

Mr.  Isaacs. — Is  it  correctly  printed 
after  "  Commonwealth  "  where  it  secondly 
occurs  1 

Mr.  O'CONNOR.— Yes. 

Mr.  HOLDER  (South  Australia).— This 
was  a  matter  very  carefully  considered  in 
the  Finance  Committee,  and  concerning 
which  we  arrived  at  a  very  definite  con- 
clusion. If  necessary,  I  am  quite  pre- 
pared to  make  a  long  speech  on  this 
[Mr.  O'Connor. 


subject  to  show  cause  why  we  should  not 
retrace  our  steps  now.     I  beg  to  move — 

That  all  the  words  in  the  amendment  after 
the  word  "Commonwealth  " — "  other  than  the 
departments  of  naval  and.  military  defence, 
light-houses,  light-ships,  beacons  and  buoys, 
and  quarantine  "  be  struck  out. 

If  that  does  not  accomplish  my  object,  I 
should  be  glad  if  Mr.  O'Connor  would  tell 
me  so. 

Sir  GEORGE  TURNER  (Victoria).— I 
strongly  oppose  any  amendment  of  this 
kind.  I  think  the  Bill  ought  to  be  left  as 
it  is.  In  1891,  in  New  South  Wales,  the 
system  was  adopted  that  the  collections 
should  be  returned  to  the  states,  less  a 
per  capita  charge  for  all  the  expenditure, 
and  that  is  the  strong  point  that  was 
raised  against  that  Bill.  If  we  are  to  have 
a  per  capita  system  for  expenditure  I 
do  not  object,  if  you  have  a  per  capita 
system  for  the  receipts  as  well ;  but  I  am 
certainly  going  to  object  as  strongly  as  I 
can  to  any  system  by  which  we  are  going 
to  divide  the  collection  on  a  basis  which 
means  that  you  are  going  to  charge  a 
portion  of  the  expenditure  handed  over 
on  a  per  capita  basis.  This  means  an 
immense  advantage,  as  was  pointed  '  out 
several  times,  to  New  South  Wales. 

Mr.  O'Connor. — In  what  way  1 

Sir  GEORGE  TURNER.  —  Because 
your  expenditure  for  defence  is  far  more 
per  capnta  than  it  is  with  us. 

Mr.  Reid. — May  not  the  Commonwealth 
spend  less  % 

Sir  GEORGE  TURNER,— The  Com- 
monwealth will  not  spend  less,  because  we 
knowT  that  we  have  cut  down  our  ex- 
penditure to  the  lowest  point. 

Mr.  O'Connor. — According  to  this  it  is 
per  capita. 

Sir  GEORGE  TURNER.— According  to 
the  amendment  as  put;  that  is  what  I 
object  to.  I  am  perfectly  prepared  that 
we  shall  follow  out  the  Bill,  which  pro- 
vides that  whatever  expenditure  is  in- 
curred in  the  colonies  with  regard  to  the 
different  matters  handed  over  shall  be 
charged    against     the    colonies,  and    the 
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balance  of  the  receipts  shall  be  handed 
over  to  them.  But  1  do  object  to  having 
a  system  under  which  you  are  going  to 
have  a  portion  oharged  on  the  actual  ex- 
penditure, ami  another  portion  charged  on 
another  system  altogether.  This  was  one 
matter  which  I  brought  forward  when  this 
question  was  being  discussed.  I  have  al- 
ways contended  that  the  per  capita  method 
should  start  from  the  first,  but  a  compro- 
mise was  arrived  at  in  the  Finance  Com- 
mittee on  the  basis  that,  if  we  are  not  to 
have  a  per  capita  method  from  the  start, 
we  should  not  charge  any  portion  of  the 
expenditure  on  a  per  capita  basis  unless  we 
charged  the  receipts  on  a  per  capita  basis. 

Mr.  McMillan. — Better  leave  it  as  it 
is,  or  there  will  be  a  big  fight  over  it. 

Sir  GEORGE  TURNER. —Certainly 
there  will  be  a  big  fight  over  it,  as  far 
as  I  am  concerned. 

Mr.  HENRY  (Tasmania)  —I  hope  the 
committee  will  not  leave  the  amendment 
as  it  is.  It  was  clearly  understood  that  we 
were  to  adopt  the  system  of  keeping 
separate  collections  of  revenue  for  each 
state,  and  that  accounts  of  the  sepa- 
rate expenditure  of  each  state  should 
also  be  kept.  In  this  matter  of  the 
defences  alone,  the  expenditure  on  which 
is  proposed  to  be  made  a  charge  per  capita, 
there  is  a  difference  of  from  4s.  lOd.  per 
head  in  New  South  Wales  to  Is.  Id.  in 
Tasmania.  The  expenditure  on  defences 
for  New  South  Wales,  according  to  the 
table  published  by  Mr.  Fenton,  was  in 
1895-6,  £205,000,  or  nearly  £206,000, 
against  Victoria's  £163,000  ;  and  it  was 
the  recognition  of  the  differences  that 
existed  in  the  expenditure  of  the  several 
colonies  that  led  us  to  accept  the  Financial 
Committee's  scheme  as  submitted  to  and 
approved  by  this  Convention. 

Sir  George  Turner. — We  have  not 
allowed  for  new  expenditure  on  the  de- 
fences. 

Mr.  HENRY.— It  is  provided  in  the 
Bill  that  any  new  expenditure  on  naval 
or  military  defences  of  an  exceptional 
character  is  to  be  borne  per  capita  by  the 


several  colonies  ;  but  I  am  quite 
that  a  proposal  that  will  lay  on  Tasmania 
the  burden  of  an  additional  £16,000  to 
£20,000  per  annum  on  naval  expenditure, 
as  its  share  of  the  naval  expenditure  <>f 
the  whole  of  Australasia,  is  a  thing  that 
Tasmania  could  not  bear. 

Sir  John  Forrest. — That  is  not  pro- 
posed. 

Mr.  HENRY.— I  merely  say  that  that 
would  be  the  result  of  this  amendment. 
Under  the  existing  arrangement,  as 
adopted  by  the  Convention,  each  colony 
pays  its  own  way,  and  Tasmania  would 
therefore  have  to  pay  about  Is.  Id.  per 
head ;  but  under  this  proposed  amend- 
ment we  would  be  called  upon  to  share  in 
the  expenditure  of  New  South  Wales,  which 
is  about  4s.  lOd.  per  head.  That  is  so  ob- 
viously opposed  to  the  whole  plan  of  the 
financial  scheme  that  I  am  sure  the  Con- 
vention will  not  entertain  it  for  a  moment. 

Mr.  McMILLAN  (New  South  Wales). 
— I  think  the  arguments  of  Dr.  Quick 
were  absolutely  unanswerable,  but  as  we 
have  settled  down  to  the  plan  in  the  Bill, 
and  as  it  would  involve  a  considerable 
amount  of  reconstruction  if  we  altered  it, 
and  further,  as  the  whole  matter  is  to  be 
for  five  years  only,  and  its  .alteration 
would  cause  a  large  amount  of  discussion, 
I  think  it  would  be  better  to  leave  the 
thing  as  it  stands. 

Mr.  O'CONNOR  (New  South  Wales).— 
I  wish  to  explain  that  this  amendment  was 
made  by  the  Drafting  Committee  because 
of  a  suggestion  of  Dr.  Quick,  which 
appeared  to  us  at  the  time  to  have  the 
assent  of  a  very  large  number  of  the  mem- 
bers of  the  committee.  We  had  no  inten- 
tention  of  altering  in  any  radical  way  the 
basis  of  arrangement  which  had  been 
made,  but  supposed  that  this  amendment 
represented  what  was  at  the  time  the 
feeling  of  the  committee  generally.  Of 
course,  this  being  a  matter  of  policy, 
and  as  the  financial  members  of  the  Con- 
vention have  expressed  themselves  very 
strongly  against  the  amendment,  I  have 
no  desire  to  press  it.      Personally,  I  think 
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that  the  reason  suggested  by  Mr.  McMil- 
lan would  be  quite  sufficient  for  allowing 
the  matter  to  remain  as  it  stands. 

Sir  George  Turner. — As  1  read  it  the 
first  part  really  hangs  on  the  second. 

Mr.  O'CONNOR.— No,  there  is  a  sub- 
section which  reads  as  follows  : — 

But  any  expenditure  of  the  Commonwealth 
originated  by  the  requirements  of  the  Common- 
wealth in  respect  of  services  or  powers  trans- 
ferred, and  not  incurred  solely  for  the  mainten- 
ance or  continuance  in  any  state  of  the  services 
existing  at  the  time  of  the  transfer,  shall  be 
taken  to  be  incurred  by  reason  of  the  original 
powers  given  to  the  Commonwealth  by  this 
Constitution. 

That  was  intended  to  provide  for  cases 
where  the  expenditure  was  not  only  for 
the  up-keep  of  the  services  of  departments 
transferred  as  they  were  handed  over,  but 
for  some  new  services  and  new  expenditure 
incurred  necessarily  by  the  Government 
of  the  Commonwealth,  and  for  federal 
purposes. 

Sir  George  Turner. — We  agreed  to 
that. 

Mr.  O'CONNOR.— It  was  agreed  that 
they  should  come  under  the  head  of 
original  charges.  The  amendment  will 
get  rid  of  that  difficulty. 

Sir  George  Turner. — It  seems  to  me 
the  clause  carries  out  exactly  what  you 
want. 

Mr.  O'CONNOR.— Instead  of  putting 
in  the  remaining  words  of  sub-section  (2) 
it  is  proposed  to  insert,  after  "Common- 
wealth," where  it  first  occurs,  the  words  — 
incurred  solely  for  the  maintenance  or  con- 
tinuance, as  at  the  time  of  the  transfer,  of  any 
department  transferred  to  the  Commonwealth. 

Then  the  next  amendment  is  to  leave  out 
certain  words  from  paragraph  (&),  so  as  to 
make  it  read  in  this  way  : — 

The  proportion  of  the  state,  according  to  the 
number  of  its  people,  in  other  expenditure. 

It  is  necessary,  in  order  to  preserve  this 
system  or  method  of  dealing  with  the 
question,  to  amend  the  clause  as  I  have 
indicated ;  but  I  am  quite  willing  to  strike 
out  the  words  which  Mr.  Holder  objects 
to. 

[Mr.  O'Connor. 


Mr.  Isaacs. — Is  there  any  virtue  in 
the  word  "department"  as  distinguished 
from  "  services  "  in  the  proposed  amend- 
ment 1  Are  there  not  transferred  services 
that  do  not  appertain  to  a  department  1 

Mr.  O'CONNOR.— No ;  in  all  these 
cases  departments  are  transferred  under 
clause  69. 

Mr.  Holder's  amendment  was  agreed  to. 

Mr.  HOLDER  (South  Australia).— I 
would  like  to  ask  Mr.  O'Connor  whether 
he  would  like  to  have  inserted  after  the 
word  "department"  the  words  "of  the 
service  "  1 

Mr.  O'CONNOR  (New  South  Wales).— 
There  is  no  necessity  for  that,  because 
clause  69  expressly  charges  the  Common- 
wealth with  the  control  of  departments. 
What  we  want  to  deal  with  is  those 
departments  as  transferred.  A  depart- 
ment may  be  enlarged  or  a  service  may 
be  performed  in  another  way. 

Mr.  Barton. — The  word  "services"  was 
used  in  another  part  of  the  Bill  as  re- 
ferring only  to  property  used  in  the  per- 
formance of  the  services. 

Mr.  O'CONNOR.— What  we  want  to 
bring  into  the  account  is  the  expenditure 
on  the  departments,  and  that  is  what  is 
provided  for.  All  through  we  have  main- 
tained the  same  wording  to  indicate,  not 
the  general  services  only,  but  the  depart- 
ments in  working  order  at  the  time  when 
they  are  tiansf erred  to  the  Commonwealth. 

Mr.  ISAACS  (Victoria). — This  is  a  very 
important  matter.  There  is  no  provision 
in  clause  69  that  the  department  of  Cus- 
toms and  Excise,  shall  be  transferred,  but 
it  provides  that  "  the  control  "  of  that  de- 
partment shall  be  transferred  at  a  certain 
time. 

Mr.  O'Connor. — "The  control  and  the 
functions." 

Mr.  ISAACS. — I  think  we  should  use 
the  same  words  here.  I  am  afraid  there 
is  some  difficulty  about  it. 

Sir  George  Turner. — Put  in  the  word 
"  control,"  so  as  to  say  "  the  control  of 
which  is  transferred  from  the  state  to  the 
Commonwealth." 
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Mr.   Barton.     That  is  a  mere  drafting 
amendment.     I  will  sec  [f  it  is  tieces 
1  will  make  a  note  of  it. 

The    amendmeat,    as    amended,    was 

1  to. 

Mr.  O'CONNOR  (New  South  Wales). 
—  1  beg  to  move — 

That,  in  paragraph  (b)  of  sub-section  (2),  the 
WQrd  -otlnr"  be  inserted  before  the  word 
"expenditure,"  and  that  all  the  words  of  the 
sub-section  after  the  word  "expenditure"  be 
.struck  out. 

This  is  a  consequential  amendment. 

Sir  Phiwp   Ftsh, — May  I   ask  how  the 

provision  will  read   after  this  amendment 
is  carried  1 

The    CHAIRMAN.  — It    will    read    as 

follows : — 

{b)  The  proportion  of  the  state,  according  to 
the  number  of  its  people  in  the  other  expendi- 
ture. 

The  amendment  was  agreed  to. 

The  clause,  as  amended,  was  agreed  to. 

Clause  93b.  — Notwithstanding  the  provisions 
as  to  free  trade  and  intercourse  between  the 
states,  the  customs  duties  in  the  state  of  Wes- 
tern Australia  as  existing  at  the  time  of  the  im- 
position of  uniform  duties  upon  goods  not  origi- 
nally imported  from  beyond  the  limits  of  the 
Commonwealth  may,  if  the  state  thinks  fit, 
continue  to  be  collected  for  five  years  with  a 
deduction  of  20  per  centum  per  annum  (that  is 
to  say),  with  a  deduction  of  20  per  centum  for 
the  second  year,  40  per  centum  for  the  third 
year,  60  per  centum  for  the  fourth  year,  80  per 
centum  for  the  fifth  year.  At  the  end  of  the 
fifth  year,  customs  duties  on  all  such  goods  shall 
cease  and  determine. 

Mr.  BARTON  (New  South  Wales).— 
This  clause  has  been  redrafted  by  the 
Drafting  Committee  to  make  more  clear 
what  we  think  is  the  intention  of  this 
committee,  but  no  material  alteration  has 
been  made  in  it.  Honorable  members  will 
see  for  themselves  how  the  clause  reads 
now.  We  propose  to  put  it  into  a  little 
clearer  form,  which  I  think  will  meet  with 
the  view  of  Sir  John  Forrest.  I  beg  to 
move  — 

That  all  the  words  after  the  word  "  Notwith- 
standing" (line  1)  be  struck  out,  and  that  the 
following  words  be  substituted  : — 
anything  in  this  Constitution,  the  Parliament  of 
the  state  of  Western  Australia  may,  during  the 


lirst  llv-  yens  alter  m ion  of  uniform 

duties,  ivpOM  <lutie8  of  customs  on  goods  enter- 
ing that  state  and  not  originally  imparted  from 
beyond  the  limits  of  the  Commonwealth  ;  and 

inch  duties  (if  any)  shall  be  collected  by  the 
( 'iiiimionw  citlth.  Hut  any  duty  so  imposed  on 
any  article  shall  not  exceed  during  the  first  of 
such  years  the  duty  chargeable  on  the  article 
under  the  law  of  Western  Australia  in  force  at 
the  imposition  of  uniform  duties,  and  shall  not 
exceed  during  the  second,  third,  fourth,  and 
fifth  of  such  years  respectively,  four-fifths, 
three-fifths,  two-fifths,  and  one-fifth  respec- 
tively of  such  latter  duty,  and  all  such  duties 
shall  cease  at  the  expiration  of  the  fifth  year 
after  the  imposition  of  uniform  duties. 

Mr.  ISAACS  (Victoria).— I  would  in- 
vite the  attention  of  Mr.  Barton  to  the 
last  sentence — "all  such  duties  shall 
cease  at  the  expiration  of  the  fifth  year 
after  the  imposition  of  uniform  duties." 
Does  the  honorable  member  think  that 
that  is  restricted  to  goods  as  they  pass 
from  one  state  to  another? 

Mr.  BARTON  (New  South  Wales).— 
The  word  "goods"  is  only  used  before  as 
to  goods  entering  a  state,  and  not  going 
beyond  the  limits  of  the  Commonwealth — 
that  is  to  say,  the  intercolonial  passage  of 
goods,  the  duty  on  which  is  to  cease  at 
the  end  of  five  years.  That  is  the  object 
of  the  clause. 

Sir  John  Forrest. — Other  goods  will 
be  subject  to  the  uniform  Tariff. 

The  amendment  was  agreed  to. 

The  clause,  as  amended,  was  agreed  to. 

Mr.  BARTON  (New  South  Wales).— 
I  beg  to  move — 

That  in  clause  101  (line  1),  after  the  word 
"state, "there  be  inserted  the  words  "ona 
subject  within  the  legislative  powers  of  the 
Parliament. " 

This  is  an  amendment  suggested  by  the 
right  honorable  member  (Mr.  Reid).  The 
original  reading  of  the  clause  was : — 

When  a  law  of  a  state  is  inconsistent  with 
a  law  of  the  Commonwealth,  the  latter  shall 
prevail,  and  the  former  shall,  to  the  extent  of 
the  inconsistency,  be  invalid. 

And  it  is  now  proposed  to  insert  words 
which  will  make  the  clause  read : — 

When  a  law  of  a  state  on  a  subject  within 
the  legislative  powers    of    the  Parliament  is 
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inconsistent  with  a  law  of  the  Commonwealth, 
the  latter  shall  prevail,  and  the  former  shall,  to 
the  extent  of  the  inconsistency,  be  invalid. 

It  may  be  a  mere  matter  of  drafting,  but 
my  recollection  of  Mr.  Reid's  suggestion 
was  that  the  words  should  come  in  after 
the  word  "Commonwealth."  They  have 
been  printed,  rightly  or  not,  after  the 
word  "  state,"  and  I  think  that  must  be  a 
misprint.  Even  without  the  insertion  of 
these  words,  the  clause  would  be  inter- 
preted to  mean  what  the  words  convey. 
As,  however,  there  seemed  to  be  at  the 
time  rather  a  desire  to  insert  the  words, 
and  as  they  do  not  mar  the  Bill,  I  propose 
to  insert  them. 

Mr.  REID  (New  South  Wales).— This 
struck  me  as  a  matter  of  very  great  im- 
portance. If  my  honorable  friend  (Mr. 
Barton)  will  look  at  clause  7  and  also  at 
clause  101,  as  they  stand  in  the  Bill,  he 
will  see  that  difficulty  may  arise.  A  law 
passed  by  the  Commonwealth  on  a  sub- 
ject within  its  legislative  powers  might, 
in  its  operation,  conflict  with  a  law 
passed  by  a  state  on  a  subject 
on  which  the  state  retained  exclusive 
powers — a  subject  over  which  the  sove- 
reignty of  the  state  was  left  unimpaired. 
Now,  a  very  grave  situation  is  raised,  be- 
cause clause  7  provides  that  the  laws  of  the 
Commonwealth  shall  be  binding  on  every 
state  and  every  subject  of  the  state. 
Clause  101  follows  this  up,  and  provides 
that  when  the  law  of  a  state  is  incon- 
sistent with  the  law  of  the  Commonwealth 
— it  does  not  say  what  kind  of  law,  but 
includes  every  law — the  law  of  the  state 
shall,  to  the  extent  of  the  inconsistency,  be 
invalid.  I  do  not  think  we  propose  the 
Constitution  should  be  so  framed  that  a 
state  law  passed  on  a  subject  left  entirely 
to  the  state  should  "go  down"  before  a  law 
of  the  Commonwealth  on  some  other  sub- 
ject without  any  rhyme  or  reason,  and 
without  any  reference  to  any  consequences 
which  may  follow.  This  is  a  very  diffi- 
cult matter,  and  I  admit  that  the  more 
convenient  arrangement  would  be  to  let 
it  alone. 

[Mr.  Barton. 


Mr.  Isaacs. — That  would  be  the  safest 
way. 

Mr.  REID. — But  it  would,  I  am  afraid, 
practically  deny  the  sovereignty  of  the 
states  over  matters  left  entirely  to  the 
states. 

Sir  George  Turner. — The  Federal  Par- 
liament will  not  have  power  to  legislate  on 
matters  left  entirely  to  the  state.  How, 
then,  could  the  laws  be  inconsistent  1 

Mr.  REID.— My  honorable  friend  will 
see  that  although  the  subjects  might  be 
different  they  might  affect  the  same  thing. 

Mr.   Isaacs. — Give  us  an  example. 

Mr.  REID. — Any  number  of  examples 
could  be  given.  In  the  United  States 
Constitution  similar  words  are  found,  and 
I  propose  to  follow  this  amendment  up  by 
a  proposal  giving  the  Federal  High  Court 
jurisdiction  to  deal  with  any  subject  of 
conflict  between  a  Commonwealth  law  on 
a  Commonwealth  subject,  and  a  state  law 
on  a  state  subject. 

Mr.  Isaacs.  —  If  there  is  any  incon- 
sistency between  the  Acts,  you  are  going 
to  let  it  remain. 

Mr.  REID.— I  propose  that  the  High 
Court,  if  there  should  be  a  matter  involv- 
ing wrong  or  loss  to  an  individual  or  a 
state,  should  have  jurisdiction  to  deal  with 
the  conflicting  interests. 

Mr.  Isaacs. — And  which  law  is  to  pre- 
vail? 

Mr.  REID. — If  we  said  which  law  was 
to  prevail,  we  would  foreclose  the  judg- 
ment of  the  court,  which  would  have 
nothing  left  to  decide  at  all.  No  matter 
how  wrong  the  action  of  the  Common- 
wealth might  be  as  to  state  interests,  it 
would  have  to  go  without  adjudication, 
unless  the  question  be  referred  to  the 
High  Court. 

Sir  George  Turner. — But  is  it  not  a 
question  of  policy  which  law  ought  to 
prevail  ?  That  ought  not  to  be  left  to  the 
High  Court. 

Mr.  REID. — There  seems  to  me  a 
question  of  right  under  this.  Surely  the 
giving  of  sovereignty  to  a  state  on  a 
subject  is  a  mockery,  if,  when  a  law  passed 
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by  that  state  is  found  to  be  inconsistent 
or  in  conflict  with  the  operation  of  a  Cora- 
monwealtfa   law  on  a  Commonwealth  sub- 
ject, all  the  interest  involved  in  the  state 
and   all  the  interest   under  the  state  law 
must  go  to  the  wall.     The  Commonwealth 
legislating ou«  subject  within  its  jurisdic- 
tion might  legislate  with  perfect  propriety. 
A  state  dealing   with    a  subject  entirely 
within  its  power,  over  which  subject  the 
Commonwealth  had  no  jurisdiction  what- 
ever, might  also  legislate  with  perfect  pro- 
priety.    But  in  the  operation  of  these  two 
pieces  of  legislation    conflict   might  arise, 
causing    injury    to   individuals.      As    the 
Constitution  at  present  stands,   however 
right  and  valid  the   exercise  of  the  state 
jurisdiction  was,  the  interests  of  the  state 
would  have  to  go  down  before  the  Com- 
monwealth law.      The  High  Court,  under 
the  present  Bill,  would  have  to  say  to  the 
state  —  "Well,    we    are     very    sorry    for 
you  ;   this  is  a  hard  case ;  you  are  sub- 
ject   to    a    great     deal    of    injury,    but 
the  Commonwealth  Constitution  provides 
that  where   there  is  any  inconsistency  or 
variance  the  Commonwealth  law  must  pre- 
vail."    The  state  would  "  go  down  "  with- 
out the  merits  of  the  question  being  gone 
into   at   all.       These    are    circumstances 
which  must  give  rise  to  a  great  deal  of 
hardship   and    dissatisfaction.       I    would 
prefer  if  my  honorable  friend  would  not 
propose  the  amendment  just  now.     I  have 
given   notice   of   an   amendment   dealing 
with  this  subject,  and   it  would  be  more 
convenient  if  there  were  a  postponement. 
Mr.  BARTON  (New  South  Wales).— I 
shall  certainly  consent  to  a  postponement, 
because  it  was  Mr.  Reid  who  suggested  the 
amendment  in  the  first  instance.    I  do  not 
so  far  see  that  the  clause  would  have  the 
effect  Mr.   Reid   thinks  it   would  have,  or 
that  the  addition  of  the  words  "on  a  sub- 
ject within  the  legislative  powers  of  Parlia- 
ment" dors  anything  but  make  it  clearer.  A 
law  passed  by  the  Commonwealth  Parlia- 
ment would  be  a  law  passed  within  the  legis- 
lative power  of  that  Parliament,  which  has 
no  other  power.      The  words  do  not  make 


the  clause  any  more  cogent,  although  they 
might  be  deemed  to  make  it  olear  r.  I 
have  no  objection  to  the  insertion  of  the 
words,  and  if  my  friend  would  like  to 
move  an  equivalent  amendment,  1  will 
withdraw  the  present  amendment. 

Mr.  REID  (New  South  Wales).— I  ad- 
mit that  this  amendment,  when  understood, 
will  raise  a  very  serious  question,  and  it 
is  quite  possible  that  my  honorable  friend 
may  conceive  it  to  be  his  duty  to  take  a 
view  opposite  to  mine  on  this  question. 
I  admit  that  it  is  a  matter  which  may  in- 
volve very  serious  consideration,  but  I 
deem  it  my  duty  to  bring  the  matter 
before  the  Convention,  so  that  it  can  never 
be  said  hereafter  that  it  was  not  decided. 

The  amendment  was  withdrawn. 

Mr.  BARTON  (New  South  Wales).— 
The  Drafting  Committee  has  prepared  and 
circulated  amendments  redrafting  the 
railway  clauses.  I  have  had  the  advan- 
tage of  a  conversation  with  my  friend  (Mr. 
Isaacs)  on  the  subject,  and  he  agrees  with 
me  that  they  correctly  represent  the  sense 
of  the  committee  on  the  subject.  The  diffi- 
culty which  has  arisen  about  them  is  that, 
by  a  clerical  error,  we  took  power  to  recom- 
mit clauses  95b,  95c,  and  95d,  instead  of 
clauses  95a,  95b,  and  95o,  and,  as  by  fol- 
lowing the  present  procedure  we  should 
have  to  leave  in  the  Bill  something  which 
is  already  redrafted  by  the  suggested 
amendments,  I  propose  to  reserve  them 
for  the  second  recommittal. 

Sir  George  Turner. — They  want  a  lot 
of  altering. 

Mr.  BARTON.— No  doubt  they  do.  I 
think  that  what  has  been  prepared  will 
carry  out  the  sense  of  the  committee 
as  expressed  at  the  time.  Whether  the 
committee  remains  of  the  same  opinion  is 
another  question.  I  think  it  would  be  a 
very  good  thing  if,  after  we  get  through 
these  amendments,  honorable  members 
could  have  a  fair  print  of  the  Bill  placed  in 
ftheit  hands  on  Monday  morning.  If  hon- 
orable members  would  like  to  do  that  they 
can  secure  it  by  not  going  into  any  very 
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debatable  matter  this  afternoon.  I  could 
get  an  order  to  reprint  before  we  separate, 
and  the  reprint  would  be  in  the  hands  of 
honorable  members  on  Monday  morning. 

Sir  John  Forrest. —  Let  us  get  on  with 
a  few  more  clauses. 

Mr.  BARTON.— I  have  to  report  the 
Bill  now,  and  all  I  wish  to  do  after  report- 
ing it  now  is  not  to  go  into  committee 
■again  for  the  short  space  at  our  disposal 
this  afternoon,  but  to  get  an  order  for  re- 
printing. I  am  informed  that  1  can  get 
a*reprint  without  a  formal  order  if  we  re- 
port the  Bill  this  afternoon,  and  no  doubt 
we  can  get  the  matter  into  the  hands  of 
the  printer. 

Mr.  HOLDER  (South  •  Australia).— 
There  were  put  into  the  Bill  the  night 
before  last,  140  amendments  of  the  Draft- 
ing Committee  which  are  not  likely  to 
come  directly  under  our  notice.  Would 
it  be  possible  for  us  within  the  next  hour 
to  run  through  these  amendments,  so  that 
the  leader  of  the  Convention  could  indi- 
cate their  nature  ?  I  have  no  doubt  that 
we  should  beable  to  accept  them  all  with- 
out debate,  but  I  do  not  think  it  is  one  of 
those  matters  we  should  take  absolutely  on 
trust  without  having  our  attention  called 
to  each  amendment  which  was  made  on 
that  occasion.  I  do  not  know  how  other- 
wise they  can  come  before  us,  because  they 
are  already  in  the  Bill. 

Mr.  BARTON  (New  South  Wales).— I 
think  it  would  take  longer  than  an  hour 
to  do  it.  T  think  an  hour  spent  by  my 
honorable  friend  with  the  Bill  as  amended 
in  Sydney  on  one  side,  and  the  Bill  as  re- 
printed on  the  other  side,  as  we  have  it 
now,  would  obviate  the  necessity  for  taking 
that  course.  Honorable  members  will  see, 
I  think,  when  they  go  through  the  amend- 
ments, that,  unless  in  cases  where  the  sense 
of  the  committee  has  been  clearly  expressed 
without  an  absolute  amendment,  no  liber- 
ties have  been  taken  with  the  work  of  the 
committee.  But  the  amendments  which 
have  been  made  are  merely  questions  of 
drafting,  except  where  a  clause  has  been 
[Mr.  Barton. 


allowed  to  pass  as  it  stood  with  the  in- 
tention that  the  amendment  suggested  in 
committee  should  be  incorporated  in  the 
drafting.  In  those  cases  we  have  taken 
the  liberty  of  putting  them  in,  as  prac- 
tically acting  under  the  instructions  of  the 
committee. 

Sir  John  Forrest. — It  is  difficult  to  see 
what  words  have  been  put  in,  as  the 
amendments  are  not  shown  in  different 
type. 

Mr.  BARTON.— A  difficulty  which  has 
been  raised  is  that  these  amendments  are 
not  put  in  block  type.  The  reason  that 
that  was  done  was  a  very  plain  one.  Hon- 
orable members  desired  to  get  a  print  of 
the  Bill,  I  think  it  was  yesterday  -morn- 
ing. In  order  to  do  that  it  was  only  pos- 
sible to  print  the  Bill  in  the  way  we  have 
done  it,  that  is  to  say,  the  Bill  as  it  left 
Sydney  on  the  one  side,  and  the  Bill  as 
theretofore  amended  up  to  Tuesday  on 
the  other  side  ;  but  if  the  printer  had  got 
instructions  to  show  the  amendments  by 
erased  lines  and  block  type,  it  would  not 
have  been  possible  to  get  the  Bill  ready  till 
this  morning — 24  hours  later.  As  honor- 
able members  were  in  a  great  hurry  to 
have  the  Bill  in  their  hands,  we  had  to 
give  instructions  to  have  it  done  in  that 
way. 

Sir  John  Forrest. — Can  it  be  done  by 
Monday  1 

Mr.  BARTON. — We  can  get  a  reprint 
of  the  Bill  on  Monday,  but  if  the  other 
labour  is  to  be  cast  on  the  printer  of  doing 
it  in  this  form,  there  is  a  technical  diffi- 
culty in  the  Printing-office,  because  that 
kind  of  printing  is  most  difficult  and  in- 
volves more  care  and  labour  in  its  execu- 
tion than  any  other  work  you  can  impose 
on  the  printer. 

Sir  John  Forrest. — It  would  be  of  very 
great  assistance  to  honorable  members  if 
it  were  done. 

Mr.  BARTON.— It  might  be  of  great 
assistance  to  honorable  members. 

Dr.  Cockburn. — Run  lines  underneath, 
or  show  the  amendments  within  inverted 
commas. 
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Mr.  BARTON.— -We  would  not  get  it 
by  Monday  then,  I  am  told  at  the  table. 
There  is  one   thing  we  can  do   before   we 

have  the  adjournment  for  two  or  three 
days  for  the  purpose  of  finally  getting  the 
amendments  into  consistency.  We  might 
give  directions  then  to  have  the  Bill, 
as  we  get  the  sheets  done,  reprinted 
in  that  way.  We  can  think  over  that. 
That  might  be  an  assistance  to  hon. 
orable  members,  but  to  try  and  get 
this  done  now  would  only  prevent  the 
reprint  from  being  in  their  hands  on 
Monday  morning.  After  all,  it  only  in- 
volves the  very  slightest  labour  in  the 
world.  If  an  honorable  member  who  is 
not  quite  accustomed  to  legal  phraseology 
will  simply  take  a  clause  on  one  side,  and 
compare  it  with  the  corresponding  clause 
on  the  other  side,  he  will  see  at  a  glance 
what  the  amendments  are.  Not  one  of 
these  amendments  alters  the  sense,  except 
where  the  Convention  has  practically 
directed  it  to  be  done. 

Mi-.  SYMON  (South  Australia).— There 
is  one  thing  which  I  hope  will  not  be 
overlooked,  and  that  is  the  suggestion 
which  was  made  by  Sir  John  Forrest  yester- 
day in  connexion  with  the  recommittals,  and 
on  the  strength  of  which  notices  of  re- 
committal given  by  all  members  except 
the  Drafting  Committee  were  withdrawn, 
with  the  view  of  having  the  proceedings 
we  have  about  concluded  carried  out,  and 
then  with  the  view  of  having  these  re- 
committals take  place.  The  suggestion 
was  that  the  notices  of  these  recommittals, 
with  the  specific  amendments  intended  to 
be  moved,  should  be  handed  in,,  so  that 
honorable  members  should  have  them 
in  their  possession,  and  be  able  to  see 
whether  they  would  assent  to  any  particu- 
lar recommittal  or  not.  There  might  be 
minor  recommittals  of  clauses,  which  the 
majority  of  the  Convention  might  not 
desire  to  have  brought  back  again  to  the 
committee.  We  should  be  quite  unable, 
if  they  were  enumerated  as  they  were 
rday,  to  determine  at  the  moment 
whether    or    not    there    should    be    any 


objection  to  a  recommittal.  There 
taigbt  not  be,  and  there  might  be. 
What  1  suggest  is  :  That  all  those  which 
were  notified  yesterday  might,  before  we 
come  to  have  them  considered,  be  put  in  a 
list  in  the  order  in  which  the  clauses 
appear  in  the  Bill.  That,  at  any  rate, 
would  effect  a  great  saving  of  time. 

.Mr.  ].)ea kin.—  There  is  such  a  list  on 
the  table. 

Mr.    SYMON.— Has  it  been  circulated  ? 

Mr.  Barton. — I  understand  that  that 
can  be  done. 

The  CHAIRMAN.— If  honorable  mem- 
bers will  hand  in  the  amendments  which 
they  wish  to  propose,  they  will  all  be 
printed  on  Monday  morning  in  their 
sequence. 

Mr.  Symon. — That  will  be  a  great  con- 
venience, no  doubt. 

Sir  GEORGE  TURNER  (Victoria).— 
Can  we  deal  with  an  amendment  to  a 
clause  which  has  not  been  recommitted  1 

The  CHAIRMAN.— No. 

Mr.  Barton. — You  can  move  to  re- 
commit the  clause. 

Sir  GEORGE  TURNER.  —  We  were 
dealing  with  clause  74  this  morning,  and 
a  most  important  alteration,  which  goes  to 
the  root  of  the  whole  Constitution,  in  my 
mind,  has  been  made  by  the  Drafting  Com- 
mittee by  inserting  the  words  "of  the 
Inter-State  Commission."  That  is  allow- 
ing an  appeal  to  the  High  Court  from  the 
decision  of  the  Inter-State  Commission. 

Mr.  Barton. — That  was  because  it  ap- 
peared to  be  the  sense  of  the  committee 
to  have  that  amendment  inserted. 

Sir  GEORGE  TURNER,— I  am  not 
blaming  the  Drafting  Committee.  When 
we  adjourned  for  luncheon  this  clause  was 
under  consideration,  and  I  got  back  about 
one  second  after  the  bells  had  ceased  to 
ring,  having  been  detained  on  a  depart- 
mental matter,  and  found  that  the  com- 
mittee had  got  to  clause  77. 

Mr.  Barton. — You  can  move  to  recom- 
mit the  clause  again. 


1916  Commonwealth  of  [4  Maech,  1898." 


Australia  Bill. 


Sir  GEORGE  TURNER.  —  Bat  the 
honorable  member  may  object  when  I  ask 
the  Convention  to  recommit  the  clause. 

Mr.  BARTON  (New  South  Wales).— I 
mentioned  at  the  time — I  think  my  right 
honorable  friend  was  not  in  the  chamber — 
that  Sir  Joseph  Abbott  had  not  lost  any 
right  he  has  to  get  a  clause  recommitted. 
This  matter  about  appeals  to  the  Privy 
Council  I  regard  as  an  important  one. 

Sir  George  Turner. — It  is  not  appeals 
to  the  Privy  Council. 

Mr.  BARTON. — In  accordance  with  the 
intention  of  honorable  gentlemen  who  wish 
to  modify  the  question  of  appeals  to  the 
Privy  Council,  clause  74  would  have  to  be 
amended  to  carry  out  their  views.  That 
question  is  so  important  that  I  certainly 
should  not  oppose  a  recommittal  of  the 
clause. 

Sir  John  Forrest. — Have  we  not  to 
give  notice  of  the  clauses  wre  intend  to  ask 
the  Convention  to  recommit  1 

The  CHAIRMAN.— No.  If  the  notices 
of  recommittals  have  been  handed  in  they 
will  be  printed,  and  honorable  members 
can  move  the  motions  when  the  proper 
time  arrives.  If  any  honorable  member 
has  not  already  handed  in  the  motion 
he  wishes  to  move  for  the  recommittal 
of  a  clause,  he  can  do  it  now. 

Mr.  O'CONNOR  (New  South  Wales).— 
I  would  point  out  to  the  right  honorable 
member  (Sir  George  Turner)  that  I  was 
in  charge  of  the  Bill  at  two  o'clock,  and 
it  was  because  I  understood  that  there 
would  be  a  recommittal  that  I  did  not 
wait  for  him  to  come  in. 

The  Bill  was  reported  with  amend- 
ments. 

Mr.  BARTON  (New  South  Wales).— I 
beg  to  move — 

That  the  Bill,  as  reported,  be  considered  on 
Monday. 

I  take  it  that  the  Bill  will  be  printed 
between  now  and  Monday,  without  any 
formal  order. 

The  PRESIDENT.— Yes. 
[Sir  George  Turner. 


The  motion  was  agreed  to. 

Sir  JOHN  FORREST  (Western  Aus- 
tralia).— What  opportunity  shall  we  have 
for  moving  the  recommittal  of  the  Bill 
for  certain  purposes  1 

Mr.  Barton.  —  You  can  do  that  on 
Monday. 

Sir  JOHN  FORREST.— We  shall  be 
able  to  go  on  with  its  reconsideration  at 
once,  then  1 

Mr.  Reid. — Yes. 

Sir  JOHN  FORREST.— It  would  be 
very  convenient  if  we  could  get  a  list  of 
the  proposed  amendments  beforehand. 

Mr.  BARTON.  — I  dare  say  that  if 
notices  of  proposed  amendments  are  sent 
in  to-night  they  can  be  printed  and  dis- 
tributed at  honorable  members'  addresses 
to-morrow. 

The  PRESIDENT.— It  will  be  com- 
petent for  honorable  members  upon  Mon- 
day next  to  move  the  recommittal  of  the 
Bill  or  of  any  part  of  it. 

The  Convention  adjourned  at  three 
minutes  past  four  o'clock  p.m.,  until  Mon- 
day, 7th  March. 


MONDAY,  7th  MARCH,  1898. 


Petitions  :  Appeals  to  the  Privy  Council  -  Commonwealth 
of  Australia  Bill. 


The  President  took  the  chair  at  half- 
past  ten  o'clock  a.m. 

PETITIONS. 

Appeals  to  the  Privy  Council. 
Mr.  HIGGINS  (Victoria).— I  have  the 
honour  to  present  a  petition  from  the 
council  of  the  Geelong  and  Western 
District  Agricultural  and  Horticultural 
Society  against  the  proposal  of  the  Bill 
regarding  the  right  of  appeal  to  the  Privy 
Council.  The  petition  is  printed,  but  I 
understand  that,  according  to  the  standing 
orders  of  the  South  Australian  Parliament, 
under  which  this  Convention  is  working, 
printed  petitions  are  allowed,  although 
they  are  not  allowed   under  the  standing 
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orders  of  the  Victorian  Legislative  Assem- 
bly.    I  beg  to  move — 

That  the  petition  be  received. 

The  motion  was  agreed  to. 

COMMONWEALTH   OF  AUSTRALIA 
BILL. 
Mr.  BARTON  (New    South   Wales).— 
I  beg  to  move — 

That  the  Bill  be  recommitted  for  the  purpose 
of  reconsidering  clauses  56b,  95a,  95b,  95c,  and 
101. 

I  may  mention  that  I  am  only  moving  for 
the   recommittal    of  those   clauses  which 
were,    at    the    first     recommittal    stage, 
deemed  to  be  matters  of  great  substance, 
such  as  to  the  clause  relating  to  dead- locks, 
and    the    re-arrangement   of    the  railway 
clauses.     I  would  also  like  to  point  out  to 
honorable  members  that  this  stage  seems 
to  be  the  one  that  was  the  subject  of  an 
understanding    to    the    effect   that   there 
was  to  be  a  second  recommittal,  in  which 
honorable  members,  if  they  chose,  could 
recommit   other  clauses   of  which    notice 
has  been  given  by  them.     I  would  like  to 
Bay  that  it  would  scarcely  do  for  me   to 
read  off  the  number  of  notices  that  have 
been  given  and  move  a  motion  for  recom- 
mittal incorporating  them,  because  some 
of    them    should    not,    I    think,  be    sub- 
ject to   recommittal,  although    I    do  not 
intend    to    offer    any    active    opposition 
to      that     being     done.       Therefore,     I 
think  every  honorable  member  should  be 
left  to  take  charge    of    his    own    recom- 
mittal motion.     It  would   be  out  of  place 
were  I  to  do  so.     I  should  also  like  to  say 
that  I  think  we  might  now  make  an  effort 
to   conclude   the  substantial   business  of 
this     Convention     during      the     present 
week.      I    propose    to    sit    to-night    and 
to-morrow    night,   and,    if   necessary,    dh 
the  other  nights   of  the  present  week,  in 
order  that  the  business  may  be  concluded. 
I    think    it   will  be    some    temptation   to 
those    honorable  members    who    thought 
of  leaving  earlier     that  this    effort     will 
be    made   to   conclude    the   business.      I 
shall  ask  honorable  members  to  conclude 


the  business,  with    the    exception   of  the 
drafting  adjournment,  by  Thursday  night. 
Dr.  COCKBURN  (South  Australia).— 
I  beg  to  move — 

That  clause  41  be  recommitted  for  the 
purpose  of  inserting  the  words  "  in  Council" 
after  the  words  "Governor-General." 

Sir  JOHN  FORREST  (Western  Aus- 
tralia). — I  beg  to  move — 

That  clause  45  be  recommitted. 

Sir  PHILIP  FYSH  (Tasmania).— I 
beg  to  move — 

That  clause  90  be  recommitted. 

Mr.  WALKER  (New  South  Wales).— 
I  beg  to  move — 

That  clause  117a  be  recommitted. 

Mr.  HOLDER  (South  Australia).— I 
beg  to  move — 

That  clause  74  be  recommitted. 

Sir  JOSEPH  ABBOTT  (New  South 
Wales). — I  beg  to  move — 

That  clause  75  be  recommitted. 

Mr.  DEAKIN  (Victoria).— Is  it  neces- 
sary that  these  motions  for  recommittal 
should  be  moved  now  or  as  we  come  to 
the  clauses  in  question?  Most  of  the 
motions  are  in  print. 

The  PRESIDENT.— It  will  be  neces- 
sary, if  there  is  to  be  a  recommittal,  either 
for  the  whole  Bill  to  be  recommitted 
or  the  clauses  specified.  Certain  clauses 
have  been  moved  for  recommittal  by  the 
leader  of  the  Convention,  and  the  recom- 
mittal of  other  clauses  has  been  moved  by 
other  honorable  members.  If  other  hon. 
orable  members  desire  that  further  clauses 
should  be  recommitted,  it  will  be  neces- 
sary for  them  to  move  accordingly. 

Mr.  REID  (New  South  Wales).— I  beg 
to  move — 

That  clause  46,  sub-section  (4)  of  clause  54, 
and  clauses  73  and  79  be  recommitted. 

Mr.  HIGGINS  (Victoria).— May  I  ask, 
before  I  move  for  the  recommittal  of  any 
clause,  if  notice  has  been  given  with  re- 
gard to  clause  56b,  and  whether,  if  any 
other  honorable  member  has  an  alteration 
to  make  in  that  clause  in  place  of  the  one 
which  has  been  suggested  by  the  leader  of 
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the  Convention,  he  will  be  entitled  to  move 
it? 

The  PRESIDENT.— I  understand  that 
the  motion  which  has  been  moved  by  the 
leader  of  the  Convention  is  for  the  recom- 
mittal of  the  four  clauses  he  has  men- 
tioned for  the  purpose  specified.  Under 
these  circumstances  I  take  it  that  the  dis- 
cussion will  be  confined  to  the  matters  for 
which  the  clauses  were  recommitted. 

Mr.  HIGGINS  (Victoria).— I  beg  to 
move — 

That  clauses  56b,  80,  86,  and  95b  be  recom- 
mitted. 

The  PRESIDENT.— The  motion  of  the 
leader  of  the  Convention  embraces  the  re- 
committal of  clause  95b.  Of  course,  it  is 
quite  possible  for  any  honorable  member 
to  move  for  the  recommittal  of  a  clause 
without  specifying  the  object  of  the  re- 
committal. 

Mr.  HIGGINS. — I  also  desire  to  men- 
tion that  I  have  a  new  clause,  which  I 
shall  move  to  insert  after  clause  93. 

Mr.  DEAKIN  (Victoria).— I  beg  to 
move — 

That  clauses  13,  55,  68,  70,  92,  and  110b  be 
recommitted. 

Mr.  ISAACS  (Victoria). — I  wish  to  have 
recommitted  those  clauses  of  which  notice 
has  been  given  in  the  names  of  Sir  George 
Turner  and  myself.  I  therefore  beg  to 
move — 

That  clauses  9,  55,  56,  89,  95a,  96,  98,  and 
121  be  recommitted. 

I  understand  that  Sir  Richard  Baker  has 
already  intimated  from  the  chair  that  when 
a  clause  is  recommitted  it  is  in  the  hands 
of  the  committee  to  deal  with  it  altogether, 
so  that,  therefore,  there  is  no  danger  that 
honorable  members  will  not  be  able  to  pro- 
pose any  amendments  they  desire  on  re- 
committed clauses. 

Mr.  Barton. — I  have  not  limited  the 
recommittal  of  the  railway  clauses. 

Mr.  HOWE  (South  Australia).— I  beg 
to  move — 

That  clause  52  be  recommitted  for  the  pur- 
pose of  inserting  a  new  sub-section   (23a)  to  fol- 
low sub-section  (23). 
[Mr.  Higgins. 


Mr.  CARRUTHERS  (New  South 
Wales). — I  beg  to  move — 

That  sub-section  (8)  of  clause  52  be  recom- 
mitted for  the  purpose  of  adding  another  sub- 
section (8a),  and  that  clause  45  be  recommitted 
for  the  purpose  of  striking  out  sub-section  (3). 

Mr.  GLYNN  (South  Australia).— I  beg 
to  move  — 

That  sub-section  ( 1 )  of  clause  52  and  clauses 
93  and  93c  be  recommitted. 

Mr.  BARTON  (New  South  Wales).— 
Before  the  motions  for  recommittal  are 
put,  I  just  want  to  mention  a  matter  to 
the  Convention.  It  has  been  suggested  to 
me  that  the  debates  on  some  of  these  re- 
committals may  be  really  taken  twice 
over  eventually  unless  the  Convention 
guards  itself  against  that.  One  honorable 
member  has  made  a  suggestion  that  these 
motions  for  recommittal  might,  by  some 
suspension  of  the  standing  orders,  be 
taken  one  by  one,  and  without  debate.  I 
know  that  that  is  repugnant  to  the 
feelings  of  some  honorable  members, 
but  as  the  suggestion  was  made  to 
me  I  think  it  only  fair  to  mention 
it,  and  leave  it  in  the  hands  of  the 
Convention,  as  it  may  be  that  a  majority 
of  honorable  members  are  in  favour  of 
either  the  one  course  or  the  other.  I  do 
not  wish  to  suggest  that  course ;  but  the 
matter  is  in  the  hands  of  the  Convention, 
and  the  Convention  may  take  that  course 
if  they  wish  to  do  so.  I  hope  I  may  be 
pardoned  for  mentioning  the  matter,  as  an 
evidence  of  the  anxiety  of  some  honorable 
members  to  avoid  double  discussions  at 
this  stage. 

Sir  RICHARD  BAKER  (South  Aus- 
tralia).— I  suggest,  sir,  that  the  course 
alluded  to  by  the  leader  of  the  Conven- 
tion be  not  adopted,  but  that  we  at  once 
pass  on  to  recommit  the  clauses  which  hon- 
orable members  desire  to  have  recom- 
mitted. Otherwise,  we  shall  have  all  the 
debates  twice  over.  I  do  not  see  any 
middle  course ;  we  must  either  divide  at 
once  on  each  proposal,  or  pass  them  all  as 
a  matter  of  course. 
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Mr.  BARTON  (Xew  SouthWales).— In 
that  case  1  think  the  right  course  for  a 
body  such  as  this  Convention  is  to  assent 
at  once  to  all  these  recommittals.  T  can- 
not help  thinking  that  to  deal  with  them 
summarily  without  debate  would  scarcely 
be  fair. 

Sir  JOHN  FORREST  (Western  Aus- 
tralia).— Would  it  not  be  possible  to  come 
to  some  arrangement  to  hear  one  speech 
on  either  side  1     That  might  be  arranged. 

Mr.  Dbakin. — You  arrange  it,  and  we 
will  agree  to  the  arrangement.  • 

Sir  JOHN  FORREST.— Very  well,  and 
the  honorable  member  shall  speak  first. 

Mr.  Barton.  — WTho  is  to  arrange  it  ? 

Sir  JOHN  FORREST.  —  It  can  very 
easily  be  arranged. 

Mr.  McMillan. — You  bad  better  select 
the  men  who  are  to  speak. 

Mr.  Peacock.-:- Sir  John  Forrest  will 
select  them. 

Sir  JOHN  FORREST.  —  I  am  quite 
positive  that  honorable  members  will  not 
be  able  to  say  anything  fresh  in  regard  to 
these  questions,  so  that  if  they  speak 
again  on  the  same  subjects,  they  will  have 
to  repeat  what  has  been  said  before.  Re- 
membering the  number  of  times  some 
honorable  members  have  spoken  on  all 
these  subjects,  is  it  likely  that  they 
will  be  able  to  throw  new  light  on  them 
now  1 

An  Honorable  Member. — Time  ! 

Sir  JOHN  FORREST.— I  won't  be  long. 
I  feel  sure  that  if  honorable  members  enter 
into  long  discussions  on  these  various  sub- 
jects, we  will  have  decisions  from  the 
Convention  when  it  is  limited  in  number, 
through  some  of  us  having  had  to  return 
home,  and  then  questions  which  have 
previously  been  decided  by  a  full  Conven- 
tion will  be  finally  decided  by  a  Conven- 
tion depleted  of  half  of  its  members. 

-Mr.  [s&AOB. — That  is  not  the  fault  of 
those  who  remain. 

Mr.  r,Ainox._Xo,  it  will  certainly  not 
be  our  fault. 

The  PRESIDENT.— The  question  is 
that  the  clauses  mentioned  in  the  various 


motions   which   honorable  members  have 
moved  be  recommitted. 

M  r.  ISAACS  (Victoria).— If  lam  not  out 
of  order  at  this  juncture,  may  I  ask.  the 
Leader  of  the  Convention  if  he  has  con- 
sidered the  question  that  was  raised  about 
uniform  taxation  ?  There  is  a  decision  on 
the  question  that  I  would  like  to  put  into 
his  hands,  and  I  think  it  would  be  a  wise 
step  if  Mr.  Barton  would  take  the  re- 
committal of  sub-section  (2)  of  clause  52 
now,  on  the  understanding  that  it  will 
not  be  proceeded  with  if,  on  further  look- 
ing into  the  matter,  he  finds  that  it  need 
not  be  reconsidered.  Some  very  strong 
objections  have  been  raised  with  regard  to 
the  difficulties  in  connexion  with  the 
imposition  of  taxation  on  property  when 
there  is  to  be  uniform  taxation.  Some 
of  us  are  rather  afraid  that,  unless  the 
provision  in  question  be  amended,  there 
will  be  no  power  to  impose  graduated 
taxation. 

Mr.  BARTON  (New  South  Wales).— I 
am  so  anxious  to  make  this  the  last  sub- 
stantive debate  that  I  shall  accept  my 
learned  friend's  suggestion.  With  your 
permission,  Mr.  President,  I  will  add  to 
my  motion  the  reconsideration  of  sub-sec- 
tion (2)  of  clause  52. 

Mr.  Isaacs. — If  you  think  it  is  unneces- 
sary to  go  on  with  it  you  need  not  do  so. 

Mr.  BARTON.— Exactly. 

Mr.  Barton's  motiou  was  amended  ac- 
cordingly. 

Sir  EDWARD  BRADDON  (Tasmania). 
— I  beg  to  intimate  that  I  desire  to  move, 
in  committee,  a  new  clause,  to  follow 
clause  92. 

The  PRESIDENT.— The  question  is 
that  the  clauses  mentioned  by  honorable 
members  be  recommitted,  with  the  limita- 
tions stated  in  the  motion. 

The  motions  of  honorable  members  for 
the  recommittal  of  the  clauses  therein 
stated  were  agreed  to. 

The  Convention  then  resolved  itself 
into    committee    of    the    whole    for    the 
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reconsideration  of  the  Commonwealth  of 
Australia  Bill. 

Clause  3. — It  shall  be  lawful  for  the  Queen, 
by  and  with  the  advice  of  Her  Majesty's  Most 
Honorable  Privy  Council,  to  declare  by  procla- 
mation, on  and  after  a  day  therein  appointed, 
not  being  later  than  one  year  after  the  passing 
of  this  Act,  the  people  of  [here  name  the,  colonies 
which  have  adopted  the  Constitution]  shall  be 
united  in  a  Federal  Commonwealth  under  the 
name  of  "The  Commonwealth  of  Australia." 

Mr.  SYMON  (South  Australia).— I  beg 
to  move — 

That  the  words  "Commonwealth  of"  be 
omitted  from  clause  3. 

I  do  not  wish  to  re-open  the  matter  at 
this  stage.  I  merely  desire  to  state  the 
reason  why  I  venture  to  ask  the  Conven- 
tion to  reconsider  the  amendment  which 
I  propose,  and  which  is  submitted  with  a 
view  to  the  insertion  of  the  simple  name 
"Australia"  instead  of  "The  Common- 
wealth of  Australia  "  in  this  clause.  The 
reason  which  causes  me  to  submit 
this  for  the  consideration  of  the  Con- 
vention is  twofold;  first,  that  some 
honorable  members,  who  were  not  pre- 
sent during  the  very  short  discussion 
which  took  place  when  the  matter  was 
considered  and  voted  on  before,  were  under 
the  impression  that  it  was  intended  in 
some  way  to  obliterate  or  remove  the 
name  of  the  Commonwealth,  and  the 
second  branch  of  the  reason  is  that  I  find 
the  Drafting  Committee  have  inserted 
an  amendment  which  removes  the  diffi- 
culty which  previously  existed,  and  which 
seems  to  me  to  render  it  necessary  that  the 
substitution.  I  now  suggest  should  be  made. 
As  to  the  first  reason,  I  have  no  objection, 
and  never  had,  to  the  use  of  the  word 
"  Commonwealth."  As  I  pointed  out  the 
other  day,  "Commonwealth  "  is  used  as  a 
name  for  the  political  union  we  are  estab- 
lishing under  the  Constitution,  in  the 
preamble,  and  all  the  succeeding  clauses, 
and  will  be  continued,  just  as  before, 
throughout  all  the  other  clauses  of  the  Bill 
as  indicating  the  political  union.  All  I 
seek    to     do     is     to     declare     that     the 


name  of  the  Commonwealth  shall  be 
the  simple  name  to  which  we  are  accus- 
tomed— the  grandest  name  which  we  can 
attach  to  it — that  of  Australia.  As  to  the 
second  branch  of  the  reason,  my  honorable 
friend  (Mr.  Isaacs)  tried  at  Adelaide  to  have 
an  alteration  made  in  order  to  redeem 
clause  3  as  it  then  stood  from  what  ap- 
peared to  be  somewhat  of  an  absurdity. 
In  that  clause  it  is  set  out  that  the  people 
of  these  colonies  shall  be  united  in  a  Fede- 
ral Constitution  under  the  name  of  the 
Commonwealth.  Mr.  Isaacs  pointed  out 
that  that  seemed  to  be  an  absurdity,  that 
no  such  thing  was  ever  heard  of  as  unit- 
ing people  in  a  Federal  Constitution.  He 
suggested  that  it  should  read  "  by  a  Con- 
stitution "  or  "united  in  a  Federal  Com- 
monwealth." That  suggestion  was  not 
entertained  at  the  moment,  but  I 
observe  that  the  Drafting  Committee 
have,  on  reconsideration,  adopted  it.  They 
have  inserted  in  clause  3  the  words  "  shall 
be  united  in  a  Federal  Commonwealth 
under  the  name  of — repeating  the  word 
'Commonwealth' — the  Commonwealth  of 
Australia."  What  I  want  to  do  is  to 
say — "  shall  be  united  in  a  Federal  Com- 
monwealth under  the  name  of  Australia." 
That  is  the  amendment  which  I  propose. 
Every  honorable  member  knows  that 
whether  you  add  this  double-barrelled 
expression  to  it  or  not  the  people  of  Aus- 
tralia will  always  call  it  Australia.  Let 
us  then  put  the  name  which  will  com- 
mend the  Constitution  to  the  people  of 
Australia,  and  by  which  they  will  know  it, 
in  our  Bill.  Let  us  put  it  in  the  very  fore- 
front of  the  Constitution.  I  should  not 
be  ashamed  to  have  the  name  of  Australia 
in  the  Bill.  Every  honorable  member  is 
actuated  by  the  same  pride  of  name  as 
myself,  and  I  hope  that  I  may  call  on  them 
to  record  their  pride  by  putting  the  name 
in  the  foremost  clause  of  the  measure. 

Mr.  BARTON  (New  South  Wales).— 
I  am  not,  I  believe,  wanting  in  the  pride 
to  which  the  honorable  member  alludes. 
I  am  as  proud  of  being  an  Australian  as 
most  men  are,  and  I  see  no  reason  for  this 
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alteration.  The  matter  has  been  discussed 
on  several  occasions,  and  twice  decided.  I 
would  suggest  to  the  honorable  member 
that  if  there  had  been  any  particular 
value  in  any  alteration  it  would  have  been 
in  shortening  the  name  by  which  the 
Constitution  is  to  be  cited,  so  that 
instead  of  saying  in  the  first  clause — 
"This  Act  may  be  cited  as  the  Common- 
weal th  of  Australia  Constitution  Act,"  we 
should  say — "This  Act  may  be  cited  as 
the  Australian  Constitution  Act."  That 
would  have  been  less  of  a  mouthful  and 
would,  perhaps,  have  been  more  con- 
venient. I  should  have  had  no  objection 
to  such  an  alteration,  but  when  it  was 
Buggested  in  Adelaide  it  was  not  adopted. 
I  do  not  see  why  we  should  take  out  the 
name  "The  Commonwealth  of  Australia" 
and  substitute  for  it  the  one  word  "  Aus- 
tralia." We  shall  not  be  Australia  without 
Queensland,  although  we  shall  be  the 
only  Commonwealth^  of  Australia.  We 
are  entitled  to  take  the  name  of  the  Com- 
monwealth of  Australia,  but  we  are  not 
entitled  to  take  the  name  of  Australia 
to  ourselves  any  more  than  New  South 
Wales  was  on  a  certain  memorable  occa- 
sion. 

Question — That  the  words  "Common- 
wealth of  "  proposed  to  be  omitted  stand 
part  of  the  clause — put. 

The  committee  divided — 


Ayes 
Noes 

Majority  against  the  amendment 


25 

18 


Abbott,  Sir  J.  P. 
Barton,  E. 
Berry,  Sir  G. 
Braddon,  Sir  E.  N, 
blanker,  J.  N. 
Curruthers,  J.  H. 
Deakin,  A. 
Downer,  Sir  J.  W. 
Praaer,  S. 
Fysh,  Sir  P.  0. 
Hackett,  J.  \V. 
Kenning,  A.  H. 
Kiggins,  II.  ii. 
L 121  ] 


Ayes. 

Isaacs,  I.  A. 

Kingston,  C.  C. 

Lyne,  W.  J. 
C.   McMillan,  W. 

O'Connor,  R.  E. 

Peacock,  A.  J. 

Quick,  Dr.  J. 

Reid,  G.  H. 

Trenwitli,  W.  A. 

Turner,  Sir  G. 

Zeal,  Sir  W.  A. 
Teller. 

Solomon,  V.  L. 


Brown,  N.  J. 
Cockburn,  Dr.  J.  A. 
Crowder,  P.  T. 
Dobson,  H. 
Douglas,  A. 
Forrest,  Sir  J. 
Glynn,  P.  M. 
Gordon,  J.  H. 
Grant,  C.  H. 
Hassell,  A.  Y. 


Noes. 

Holder,  F.  W. 
Howe,  J.  H. 
Leake,  G. 

Lee  Steere,  Sir  J.  (i. 
Lewis,  N.  E. 
Moore,  W. 
Venn,  H.  W. 


Teller. 
Symon,  J.  H. 

Pairs 

Aye.  No. 

Walker,  J.  T.  Henry,  J. 

Mr.  REID  (New  South  Wales).— I  beg 
to  move — 

That  the  following  words  be  added  to  clause 
3 : — "The  Queen  may  at  any  time  after  the  issue 
of  suchproclamationappointa  Governor-General, 
who  may,  before  the  Commonwealth  is  estab- 
lished, choose  and  summon  members  of  the 
Federal  Executive  Council,  and,  with  their 
advice,  appoint  such  other  officers  as  he  may 
deem  necessary,  the  salaries  of  such  other 
officers  (if  any)  to  be  such  as  Parliament  may 
determine." 

It  appears  that  on  the  issue  of  a  procla- 
mation by  Her  Majesty  a  date  must  be 
named,  within  a  year  after  the  date 
of  the  proclamation,  as  the  date  on  which 
the  union  takes  place,  and  it  has  oc- 
curred to  me — and  this  may  be  of  great 
consequence — that  it  would  be  well  that 
Her  Majesty  should  have  power  to  appoint 
the  Governor-General  before  the  date  of 
the  establishment  of  the  union,  because 
otherwise  a  great  deal  of  confusion  might 
arise.  On  that  very  day  several  im- 
portant departments  of  the  public  service 
will  become  vested .  in  the  Common- 
wealth. Time  will  be  extremely  valuable, 
and  we  wish  the  Executive  to  get  to  work 
so  that  Parliament  may  meet  as  soon  as 
possible  after  the  union  is  established.  I 
have,  therefore,  proposed  this  amendment. 
Of  course,  it  does  not  compel  the  exercise  of 
the  power,  but  it  enables  the  Governor- 
General  to  be  appointed,  and  enables  cer- 
tain preliminary  work  to  be  done  which 
can  harm  no  one,  and  which  may  be  a  sub- 
ject of  review  afterwards.  I  am  not  at  all 
particular  as  to  the  words  of  the  amend- 
ment, and  if  the  Drafting  Committee  have 


1922  Commonwealth  of  [7  March,  1898.] 


Australia  Bill. 


any  suggestion  to  make  I  shall  be  willing 
to  withdraw  it  in  order  that  they  may 
deal  with  it,  or  to  take  any  other  course 
they  may  propose. 

Mr.  BARTON  (New  South  Wales).— 
Perhaps  my  right  honorable  friend's 
amendment  may  go  a  little  too  far.  I 
have  no  objection,  personally,  to  some 
proviso  being  inserted  in  the  clause,  but 
I  think  it  would  be  better  to  insert  it  as 
a  proviso  to  clause  4. 

The  CHAIRMAN.— We  are  not  pro- 
posing to  reconsider  that  clause. 

Mr.  BAKTON.—  I  know  that,  but  the 
right  honorable  gentleman  has  made  a 
suggestion  to  the  Drafting  Committee. 
I  think  that  the  amendment  may  go  a 
little  too  far.  Of  course,  it  is  only 
by  virtue  of  the  *  proclamation  which 
brings  the  Constitution  into  force  on  a 
day  named  that  there  can,  under  the  Bill 
as  it  stands  at  present,  be  a  Federal 
Executive  Council.  There  can  be  no 
Executive  Council  until  the  Common- 
wealth is  in  being  1  Any  appointments 
of  this  kind  cannot  be  operative  in  any 
executive  or  administrative  sense  until 
there  is  a  Commonwealth.  There  is 
nothing  for  them  to  operate  upon  until 
the  Queen's  proclamation  takes  effect,  and 
the  Commonwealth  is  called  into  being. 
Any  appointment  therefore  made  before 
the  Commonwealth  is  in  existence  by 
virtue  of  the  proclamation  can  only  be 
made  with  the  view  of  matters  being 
ready  upon  the  day  named.  I  take  it 
that  it  will  be  sufficient  for  that  purpose 
if  the  Queen  has  power  to  appoint  a 
Governor-General  before  the  day  named. 
If  my  honorable  friend  will  limit  the  pro- 
posal in  that  way,  I  suggest  that  it  should 
take  this  form  : — 

The  Queen  may  at  any  time  after  the  making 
of  the  proclamation  appoint  a  Governor-General 
for  the  Commonwealth. 

Mr.  Reid. — That  will  do ;  I  will  accept 
that  suggestion. 

Mr.  BARTON.— I  think  that  as  a  mat- 
ter of  drafting  it  should  be  made  a  proviso 
to  the  first  provision  in  clause  4. 
[Mr.  Reid. 


Mr.  Reto. — I  am  willing  to  substitute 
that  amendment  for  my  amendment. 

The  CHAIRMAN.— It  will  not  be  neces- 
sary to  withdraw  the  amendment,  as  it  has 
not  been  stated  from  the  Chair. 
Mr.  BARTON.— I  move- 
That  the  clause  be  amended  by  the  addition 
of  the  following  words: — "But  the  Queen 
may  at  any  time  after  the  making  of  the  pro- 
clamation appoint  a  Governor-General  for  the 
Commonwealth." 

The  amendment  was  agreed  to. 

Mr.  BARTON.— This  amendment  will 
be  transferred  afterwards  to  its  proper 
place  by  the  Drafting  Committee. 

The  clause,  as  amended,  was  agreed  to. 

Clause  9. — The  Senate  shall  be  composed  of 
senators  for  each  state,  directly  chosen  by  the 
people  of  the  state,  voting,  until  the  Parlia- 
ment otherwise  determines,  as  one  electorate. 
Until  the  Parliament  otherwise  provides,  there 
shall  be  six  senators  for  each  original  state. 
The  Parliament  may,  from  time  to  time,  in- 
crease or  diminish  the  number  of  senators  for 
each  state,  but  so  that  equal  representation  of 
the  several  original  states  shall  be  maintained, 
and  that  no  original  state  shall  have  less  than 
six  senators.  The  senators  shall  be  chosen  for 
a  term  of  six  years,  and  the  names  of  the  sena- 
tors chosen  for  each  state  shall  be  certified  by 
the  Governor  to  the  Governor-General. 

The  qualification  of  electors  of  senators  shall 
be  in  each  state  that  which  is  prescribed  by 
this  Constitution  or  by  the  Parliament  as  the 
qualification  for  electors  of  members  of  the 
House  of  Representatives,  but  in  the  choosing 
of  senators  each  elector  shall  vote  only  once. 

Mr.  ISAACS  (Victoria).— I  move- 
That  the  words  "determines,  as  one  elec- 
torate "  be  omitted,  with  the  view  to  the  in- 
sertion in  their  place  of  the  following  words  : — 
;'  provides,  in  as  many  electorates  as  the 
Parliament  of  the  state  shall  determine.  Until 
division  each  state  shall  be  one  electorate." 

The  first  sentence  of  the  clause,  if  my 
amendment  is  agreed  to,  will  then  read  in 
this  form  : — 

The  Senate  shall  be  composed  of  senators  for 
each  state,  directly  chosen  by  the  people  of  the 
state,  voting,  until  the  Parliament  otherwise 
provides,  in  as  many  electorates  as  the  Parlia- 
ment of  the  state  shall  determine.  Until  divi- 
sion each  state  shall  be  one  electorate. 
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At  present,   under  the  clans.',   the  state 
whatever    in   determining 
bow     many   ell  there    shall    1 

to  elections  for  the  Senate.  It  leaves  it 
to  the  Federal  Parliament  to  determine 
that  question  ;  hut,  inasmuch  as  there 
will  he  DO  Parliament  until  after  the  first 
election  is  held,  it  means  that  the  first 
election  must  necessarily  be  held  in  a 
stale  as  one  electorate.  What  we  pro 
to  do  is  to  leave  it  to  the  states  to  say, 
thioi mh  their  Parliaments,  how  many 
electorates  there  shall  be.  Of  course,  by 
the  nature  of  the  case,  there  cannot  be 
more  than  six  electorates. 

Mr.  Symon. — You  simply  reverse  what 
is  in  the  Bill  by  saying  that  there  shall 
be  as  many  electorates  as  the  states  may 
decide  till  Parliament  otherwise  deter- 
mines. 

Mr.  ISAACS. — It  does  not  reverse  it. 
The  Bill  at  present  says  that  until  division 
there  shall  be  one  electorate.  We  say  the 
same,  but  the  Bill  says  the  only  power 
competent  to  provide  shall  be  the  Parlia- 
ment. We  say  that  the  state  should  have 
the  power  to  define  in  the  first  place,  and 
then  the  Parliament  has  power  to  override 
it  if  it  chooses. 

Mr.  Symon. — It  comes  to  the  same 
thing. 

Mr.  McMillan. — Will  there  be  any 
provision  about  having  an  equal  number 
of  electors  in  each  district  ?  Would  the 
state  Parliament  have  the  right  to  divide 
the  state  as  it  likes  ? 

Mr.  ISAACS. —  I  should  say  that  it 
would  have  the  right  to  divide  the  state  as 
it  pleases.  I  should  imagine  that  the  course 
to  be  adopted  would  in  any  case  be  what 
Sir  John  Forrest  suggests,  viz.,  that  there 
would  he  three  divisions  ;  because  by  that 
means  only  would  the  state  get  the  whole 
of  its  people  to  speak  after  the  first  elec- 
tion of  senators,  but  that  is  a  matter 
for  the  state  to  determine.  Not  only 
does  the  amendment  give  to  a  state  some 
power  which  it  has  not  now,  but  it  also 
does  not  leave  the  election  of  senators 
exposed  to  the  overpowering  of  the  country 


districts   by    the   towns,    and,    thereto 
think  it  oucrbt  to  be  accepted. 

Mr.  SYMON  (South  Australia).— I  do 
not  rise  to  debate  the  matter.  I  simply 
rise  to  gather  exactly  the  effect  of  the 
amendment,  with  which,  as  I  under 
it,  I  am  disposed  to  agree.  My  earned 
friend  wishes  to  leave  to  the  Federal  Par- 
liament the  ultimate  determination  of 
whether  the  state  shall  vote  as  one  elec- 
torate or  as  several  electorates,  but,  in  the 
meantime,  instead  of  prescribing  in  the 
Constitution  that  the  state  shall  vol 
one  electorate,  he  prescribes  that  it  shall 
vote  in  as  many  electorates  as  the  state 
Parliament  shall  determine. 

Mr.  Isaacs. — And  in  the  absence  of 
their  determining  that  question,  as  one 
electorate. 

Mr.  SYMON. — Just  so;  but  the  ultimate 
control  and  determination  of  the  number 
of  electorates  is  to  rest  with  the  Federal 
Parliament  under  the  amendment, 

Mr.  Isaacs. — Yes. 

Mr.  BARTON  (New  South  Wales).— 
I  have  been  one  of  those  who  have  always 
regretted  that  the  majority  thought  fit,  in 
their  wisdom,  to  insert  the  words  "until 
the  Parliament  otherwise  determines," 
with  respect  to  this  portion  of  the  Bill.  I 
have  always  been  of  the  opinion  that  the 
state  should  vote  as  one  electorate.  How- 
ever, in  its  wisdom  the  Convention  decided 
at  a  previous  session  to  insert  the  words 
"until  the  Parliament  otherwise  deter- 
mines." I  would  suggest  that  that  amend- 
ment takes  the  matter  far  enough.  To 
my  thinking,  it  is  an  invaluable  thing 
that  the  Constitution  should,  as  far  as 
possible,  provide  that  the  state  should  be 
represented  as  one  corporate  entity  in  the 
Senate.  In  the  same  way  that  local 
interests  may  be  adequately  represented 
in  one  National  House,  so  I  think  it  is 
right  that  the  state  should  be  represented 
free  from  any  idea  of  locality  narrower 
than  the  limits  of  the  state  in  the  Senate 
also.  The  federal  object  of  the  matter  I 
have  always  understood  to  be  this :  That 
there   should  be   one  Chamber  in   which 
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state  interests  should  be  represented  as  a 
whole.  It  is  inconsistent,  it  seems  to  me, 
to  suppose  that  the  collective  interests  of 
the  state  can  be  rightly  represented  by 
dividing  the  state  into  so  many  electorates, 
which  will  necessarily  import  the  idea  of 
the  local  interests  of  districts  instead  of 
the  collective  interests  of  a  state. 

Mr.  Holder. — No  senator  will  be  able 
to  speak  for  the  whole  of  a  state. 

Mr.  BARTON.— Exactly.  The  contin. 
gent  of  a  state  to  the  Senate  should  be 
able  to  speak  for  that  state  as  a  whole,  re- 
presenting its  citizens  as  a  collective  body, 
without  their  idea  of  the  good  of  that 
state  being  warped  by  any  local  considera- 
tion whatever.  So  the  matter  will  remain 
in  the  Bill  as  it  stands  unless  the  Parlia- 
ment should  choose  to  make  other  pro- 
vision ;  but  under  my  learned  friend's 
amendment  there  will  be  two  authorities. 
The  Parliament  of  the  state  may  divide 
the  state  into  electorates,  and  then  after- 
wards the  Parliament  of  the  Common- 
wealth may  make  other  provision,  so  that 
there  will  be  two  dividing  authorities  in- 
stead of  one.  I  take  it  that  it  is  quite 
sufficient  if  you  allow  one  dividing  autho- 
rity to  deal  with  the  question. 

Mr.  Higgins. — It  will  produce  much 
friction  if  you  have  two  dividing  autho- 
rities. 

Mr.  BARTON.— Of  course,  every  time 
you  admit  of  the,  action  of  two  inde- 
pendent authorities,  one  overriding  the 
other,  to  the  extent  you  do  that  you 
introduce  the  element  of  friction.  It  is 
one  of  the  inevitable  drawbacks  of  a  Feder- 
ation, but  it  is  one  of  the  elements  which 
we  should  endeavour  to  minimize  as  much 
as  possible  in  our  Constitution.  If  my 
learned  friend  carries  his  amendment  the 
result  would  be,  that  first  the  Parliaments 
of  the  states  would  provide  for  the  manner 
in  which  those  states  should  be  divided, 
if  divided  at  all ;  consequently,  with 
five  or  six  states,  we  might  find  one 
or  two  still  remaining  a  collective  elec- 
torate, another  state  divided  into  six  elec- 
torates, another  state  divided  into  three 
[Mr.  Barton. 


electorates,   and    another    state    divided 
into  two  electorates.     So  that  there  would 
be  actually  a  raggedness,  if  I  may  use  the 
term  with  all  respect,  in   the  method   of 
representation  of  those  states,  which  would 
go  a  long  way  to  destroy  the  collective 
force  of  the  Senate  as   a  representative  of 
state  interests  ;  and  the  more  uneven  you 
make  that  representation    the  less    force 
you  give  to   the  collective  representation 
established  by  the   Senate  as  one    whole 
body.     If  you  provide  so   as  to  lead  to  a 
state  of  things  the  result  of  which  will  be 
that  the  states  will  be  represented  some  as 
one  electorate,    some    as    six    electorates, 
some  as  three  electorates,  some  as  two  elec- 
torates— I  am    supposing  that  there  are 
six  senators  to  each  state;  and  even  that 
number  may  be  limited,  be  it  understood — 
then  you  will  have  a  state  of  things  which 
will   be  so  uneven,   that  it  will  be  hard 
to  determine  in  what  respect  that  Senate 
is  acting  for  the   general  interests  of  the 
state.       1  do  not   think    that   is  a   good 
thing.     Within   the  limits  of  this  Consti- 
tution, I  must  admit  that  I  desire  that  the 
representation  of  state  interests  should  be 
effective.      I  have  always  taken  it  that  so 
far  as  you  can  reconcile  the  representation 
of  state  interests,  under  a  Federal  Consti- 
tution,  with  the  elements  of  responsible 
government,  which   we  consider  indispen- 
sable, you  should  leave  the  representation 
of  those  state  interests  fairly  strong,  and 
it  is  with  that  object  that  I  feel   myself 
compelled  to  dissent  from  the  amendment. 
If  the  Bill   is  left  as  it  stands,  and  after 
two  or  three  elections  there  is  shown  to  be 
a  necessity  for  a  change,   then  will  be  the 
proper   time    to   make   that  change,   and 
to  make  a  division.     It  will   be  possible 
then  for  the  division  to  be  made  in  such  a 
way  as  to  give  uniformity   with  regard  to 
each   state,  so   that  each    state   may   be 
represented  in  three    electorates,  or   two 
electorates,  or  six  electorates,  as  the  case 
may    be.     That    would    be    a    far    better 
thing  than  having  a  ragged  kind  of  repre- 
sentation,  using   the  term  again  with  all 
respect. 


Commonwealth  of  [7  M.\i:<  n,  1898.] 


Australia  Bill. 


1925 


Mr.  Isaacs. — There  would  be  a  ragged 
representation  in  the  House  of  Repr< 

tatives,  yet  the  same  thing  is  proposed 
there. 

Mr.  BARTON.— I  beg  my  learned 
friend's  pardon.  It  is  not  the  same  there, 
because  it  is  an  essential  of  the  ordinary 
principles  of  general  national  representa- 
tion under  our  idea  of  government  by  ma- 
jorities, unless  we  adopt  some  such  scheme 
as  the  Hare  scheme,  that  there  should  be 
local  representation.  It  seems  to  me  to 
be  an  essential  of  the  whole  system  of 
representation  in  the  Senate  that  it  should 
be  divorced  from  locality  ;  that  it  should 
essentially  be  not  local  but  general  in 
respect  to  that  state. 

Mr.  Isaacs. — I  was  only  objecting  to 
the  word  ragged. 

Mr.  BARTON.  —  I  know,  but  my 
friend's  objection  takes  him  to  that 
length,  and  takes  me  to  that  length,  too. 
I  do  submit  that  it  would  be  an  unwise 
thing  altogether  if  we  introduce  another 
dividing  authority  with  respect  to  the 
representation  in  the  Senate,  and  in  so 
doing  lead  to  an  inconvenience  which 
will  lessen  the  weight  of  the  representa- 
tion of  each  state  in  the  Senate.  I,  for  one, 
at  any  rate,  cannot  help  thinking  that  the 
amendment  should  be  opposed,  and  that 
the  determination  of  the  Convention  in 
the  past  has  been  one  which  takes  the 
matter  far  enough. 

Mr.  DEAKIN  (Victoria).— I  do  not  rise 
to  combat  the  arguments  put  forward  by 
the  leader  of  the  Convention,  because 
he  simply  expressed  the  logical  federal 
view  of  the  situation.  He  defended  the 
only  course  which  enables  the  Constitu- 
tion to  be  perfectly  symmetrical,  by 
affording  the  opportunity  to  the  states 
to  be  represented  as  units,  while  the 
other  Chamber  represents  the  electors. 
At  the  same  time,  there  is  a  practi- 
cal difficulty  to  which  my  honorable 
and  learned  friend  did  not  allude,  and 
which  will  weigh  with  a  very  large 
number  of  the  electors  in  many  of  the 
colonies.     The  practical  difficulty  is  that, 


unless  there  be  embodied  in  this  measure 
some  requirement  that  the  elections  for 
the  Senate  shall  be  conducted  under  either 
the  Hare  system  or  a  modification  of 
it,  the  effect  will  be  to  place  the  whole 
representation  of  the  Senate  in  each  state 
in  the  hands  of  the  majority  of  the 
voters  going  to  the  poll  on  any  particular 
day. 

Mr.  Higgins. — Is  it  not  possible  to  have 
the  Hare  system,  or  some  system  like  it, 
introduced  under  clause  10? 

Mr.  DEAKIN. — If  I  had  seen  my  way 
to  embody  a  requirement  for  the  repre- 
sentation of  minorities  in  the  Bill,  I  should 
have  framed  and  moved  it,  but  I  have 
felt  myself  unable  to  do  so.  If  my  hon- 
orable and  learned  friend  (Mr.  Higgins) 
is  more  successful,  I  shall  be  happy  to 
follow  him. 

Mr.  Barton. — It  would  be  better  to 
leave  that  for  the  future. 

Mr.  Higgins. — I  think  that  clause  10 
will  give  the  Federal  Parliament  power  to 
provide  for  the  Hare  system,  or  some 
modification  of  it. 

Mr.  DEAKIN.^Under  the  Constitu- 
tion as  it  stands  the  Federal  Parliament 
has  power  to  adopt  what,  for  the  sake  of 
convenience,  we  may  speak  of  as  the 
Hare  system,  though  it  is  generally  ad- 
mitted that  there  are  modifications  which 
renderthatsystem  more  easily  worked.  The 
experience  of  Tasmania  is  that  the  method 
which  has  been  referred  to  as  the  single 
transferable  vote,  has  provided  a  practi- 
cal means  of  solving  what  was  hitherto 
regarded  as  an  insoluble  difficulty.  We 
cannot  to-day  avoid  the  fact  that, 
although  the  Constitution  allows  the 
Commonwealth  Parliament  to  adopt  the 
Hare  system,  and,  also  allows  each 
state  iu  providing  for  the  election  of 
senators  to  adopt,  if  it  pleases,  some 
means  which  will  give  some  repre- 
sentation to  minorities,  the  electors 
have  no  guarantee  that  any  system 
of  this  kind  will  be  adopted.  Unless 
we  give  them  some  such  guarantee, 
it  will  very  seriously  militate  against  the 
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fate  of  this  measure  in  the  colony  of 
Victoria.  Here,  as  in  most  of  the  other 
colonies,  the  population  of  the  metropolis 
bears  a  very  large  proportion  to  the  popu- 
lation of  the  whole  colony.  In  the  metro- 
polis the  voting  is  invariably  heavier  than 
is  the  voting  in  the  country  districts.  Of 
course,  in  constituencies  centred  in  a 
country  town  the  voting  is  often  as  high 
as,  or  even  higher  than,  the  voting  in 
the  metropolis,  but  in  purely  farming 
districts  the  voting,  owing  to  the  diffi- 
culty of  reaching  the  poll,  is  almost 
invariably  lower  than  in  the  country 
towns  or  in  the  metropolis.  The  farmers, 
already  rendered  anxious  by  the  possi- 
bilities of  federal  action,  will  be  still  more 
alarmed  if  they  foresee,  as  the  result  of 
the  election  for  the  Federal  Senate,  the 
transference  to  what  has  been  termed 
"the  mass  vote  of  the  population"  of 
the  whole  of  the  representation  of  the 
state  in  that  very  important  body — the 
Senate.  Although  I  have  not  myself 
attempted  the  task,  if  the  members  of  the 
Drafting  Committee  were  to  receive  an  in- 
struction from  the  Convention  to  draft  such 
an  amendment  as  would  indicate  that  it  was 
the  intention  of  the  framers  of  this  measure 
that  the  states  and  the  Commonwealth 
should  provide  for  the  representation  of 
minorities  in  the  election  of  members  of 
the  Senate,  I  should  be  glad  to  support 
the  principle.  Otherwise,  I  shall  be  com- 
pelled to  support  the  amendment  of  the 
Attorney-General,  with  which,  as  a  matter 
of  principle,  I  am  not  in  accord.  After 
all,  his  proposal  is  only  contingent. 
His  amendment  leaves  it  at  the  option 
of  the  states  and  of  the  Commonwealth 
Parliament  to  legislate  in  regard  to  the 
method  of  electing  the  senators.  It  offers 
a  concession  to  the  states  which  it  would 
be  in  their  power  to  refuse.  No  state 
would  be  obliged  to  adopt  this  method 
of  division.  Any  state  that  desired  its 
senators  to  be  elected  by  the  whole  colony 
voting  as  one  electorate  could  continue  the 
single-electorate  system,  and  the  Federal 
Parliament  would  still  have  the  power  in 
[Mr.  DeaJcin. 


any  case  to  require  a  uniform  method  of 
election  throughout  the  Commonwealth. 
I  think,  however,  that  it  would  allay  the 
apprehensions  which  have  been  awakened 
by  this  proposal  for  a  single  electorate 
which  has  been  laid  before  us  in  its 
naked  form,  that  is,  without  any  require- 
ment for  the  representation  of  minorities, 
if  the  skilful  members  of  the  Drafting 
Committee  could  propose  an  amend- 
ment requiring  that,  while  the  senators 
should  be  elected  by  each  state  as  one 
electorate,  some  provision  should  be  made 
for  the  representation  of  minorities. 
What  we  desire  is  the  representation, 
not  merely  of  the  metropolis  and  of  the 
country  towns  of  each  state,  but  of  the 
agricultural  and  pastoral  interests,  which 
are  the  backbone  of  Australia.  They 
provide  the  largest  amount  of  our  ex- 
ports, and  are  composed  of  that  part 
of  the  population  which  undertakes 
the  hardest  task  of  production  —  the 
development  of  the  land — which  it  is 
the  duty  of  the  State  to  encourage  to 
the  utmost  of  its  ability.  Iustead  of 
leaving  it  to  the  option  of  the  states  and 
of  the  Commonwealth  to  provide  for  the 
representation  of  minorities,  we  should 
place  in  the  Constitution  a  direction  to 
the  effect  that  some  method  for  the  better 
representation  of  all  the  electors  should 
be  provided  for. 

Mr.  Barton. — Would  not  that  involve 
the  insertion  of  something  like  a  body  of 
legislation  in  the  Constitution  1 

Mr.  DEAKIN. — Certainly,  if  you  were 
going  to  prescribe  the  system  to  be 
adopted. 

Mr.  Holder. — Do  not  let  us  look  in 
that  direction  now. 

Mr.  DEAKIN.  —  I  am  not  arguing  that 
you  should  do  that,  but  we  might  go 
so  far  as  to  require  that  some  method 
should  be  adopted,  leaving  it  to  each 
state  to  adopt  what  method  it  thinks 
best. 

Mr.  Wtalker. —  Clause  10  gives  this 
power. 
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Mr.  Barton. — 1  would  not  say  "a 
method  for  the  representation  of  minori- 
ties"—I  think  that  the  I  lure  system  is  a 
system  for  securing  the  proper  r<  presenta- 
tion of   the  people. 

Mr.  hKAKIN. — It  is  generally  spoken 
,i  system  for  securing  the  repre- 
Lion  of  minorities,  but  it  is  more 
properly  described  as  a  system  for  se- 
curing proportionate  representation.  It 
aims  at  giving  every  considerable  section 
of  the  population  its  just  representa- 
tion, and  practical  experience  in  Tasmania 
and  elsewhere  has  proved  that  it  can 
accomplish  that  end.  I  am  inx  favour 
of  the  position  taken  up  by  the  leader 
of  the  Convention,  and  trust  that  he 
will  yet  see  his  way  to  propose,  not  any 
precise  method  of  proportionate  repre- 
sentation, but  some  direction  on  the 
part  of  the  framers  of  the  Constitution 
to  the  states  and  Commonwealth  Par- 
liament, that  some  method  providing  for 
proportionate  representation  shall  be 
adopted. 

Mr.  GLYNN  (South  Australia).  —  I 
should  like  to  point  out,  in  addition  to 
what  has  been  said  by  the  leader  of  the 
Convention,  that  the  amendment  of  the 
Attorney-General  of  Victoria  makes  a  very 
serious  difference  in  the  effect  of  the 
clause  from  the  point  of  view  of  those 
who  believe  that  each  state  should  elect 
its  senators  as  one  electorate,  so  that  the 
senators  may  be  able  to  speak  with  the 
voice  of  their  whole  colony  behind  them. 
Under  the  clause  as  it  stands,  the  principle 
of  single  electorates  is  affirmed,  but  under 
the  amendment  there  is  a  declaration  that 
the  states  shall  make  a  division. 

Mr.  Deakin. — The  amendment  says 
"may." 

Mr.  GLYNN.— At  the  start  there  is  a 
•  •stion  to  the  states  Parliaments  to 
divide,  but  if  they  neglect  to  divide  there 
is  a  saving  provision  to  the  effect  that, 
in  that  case,  the  single-electorate  system 
will  apply.  But  the  direction  of  policy 
given  by  the  amendment  is  undoubtedly 
to  divide.      If   the   states  act   upon  the 


principle    of    dividing,    and    subsequently 

the  Commonwealth  Parliament  enforces 
the  single-electorate  system,  there  will  be 
a  regular  hubbub,  because  we  know  that 
one  of  the  most  ditlicult  matters  to 
arrange  in  any  Parliament  is  tl. 
of  representation.  I  think  it  better  to 
stick  to  the  clause  as  it  stands. 

Sir  JOHN  FORREST  (Western  Aus- 
tralia).— I  voted  against  the  principle  in 
the  Bill  during  the  Adelaide  session,  and 
I  hope  to  have  an  opportunity  to  vote 
against  it  again  now.  The  idea  seems  to 
be  prevalent  in  the  minds  of  honorable 
members  that  if  each  state  votes  as  one 
electorate,  every  voter  will  be  actuated 
by  high,  noble,  and  patriotic  motives  ;  but 
in  practice  it  will  not  be  so.  We  know 
very  well  that  voters  are  human  beings 
like  ourselves,  and  are  actuated  by  their 
sense  of  their  own  interests.  If  they  happen 
to  have  their  interests  in  a  coal-mining 
centre  they  will  vote  to  benefit  what  they 
consider  to  be  the  interests  of  coal  mining. 
If  they  are  living  in  a  mining  community 
they  will  be  free-traders,  and  will  vote  in 
the  interests  of  mining.  If  they  are 
living  in  farming  districts  they  will  vote 
for  the  agricultural  interest,  and  so  on. 
Therefore,  if  you  have  each  state  voting 
as  one  electorate,  the  result  will  be 
that  the  large  centres  of  population  will 
have  a  preponderating  influence  in  the  re- 
turn of  members  of  the  Senate.  No  doubt 
honorable  members  are  very  much  in- 
fluenced in  the  views  they  take  on  this 
matter  by  the  result  of  the  election  which 
returned  the  members  of  this  Convention. 
I  thinkl  said,  in  Adelaide — and  the  remarks 
were  so  appropriate  that  I  shall  repeat 
them  now — that  the  system  which  resulted 
in  the  return  of  such  able,  patriotic,  and 
wise  men  as  we  have  here,  cannot  but  be  a 
good  one.  Honorable  members  applying 
that  to  themselves  will  say — "  The  system 
which  placed  me  at  the  head  of  the  poll 
with  100,000  or  80,000  votes  must  be  a 
good  one."  But  will  it  continue  to  have 
that  effect  in  the  future  ?  I  do  not  think 
that  it  will.     It  seems  to  me  that  this  is  a 
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matter  which  we  should  leave  to  the  states. 
Surely  they  are  wise  and  patriotic  enough 
to  be  able  to  form  a  plan  for  the  elec- 
tion of  those  whom  they  think  will  best 
represent  them.  They  will  be  able  to 
say,  much  better  than  we  can,  whether 
the  colonies  should  be  divided,  and  if  so, 
how  they  should  be  divided.  For  that 
reason  I  shall  vote  for  the  amendment. 

Dr.  COCKBURN  (South  Australia).— 
I  think  that  the  proposal  is  too  compli- 
cated. It  provides,  in  the  first  place,  for 
one  electorate.  This  arrangement  can  be 
altered  by  the  state  Parliaments,  but  their 
arrangement  can  be  finally  overridden  by 
the  Federal  Parliament,  I  think  that  the 
proposal  is  too  complicated,  and  therefore 
I  shall  vote  against  it. 

Question — That  the  words  proposed  to 
be  struck  out  stand  part  of  the  clause 
— put. 

The  committee  divided — 

Ayes       ...  ...  ...     27 

Noes       ...  ...  ...     16 

Majority  against  the  amendment    11 
Ayes. 

Abbott,  Sir  J.  P.  Higgins,  H.  B. 

Berry,  Sir  G.  Holder,  F.  W. 
Braddon,  Sir  E.  N.  C.    Howe,  J.  H. 

Brown,  N.  J.  Kingston,  C.  C. 

Brunker,  J.  N.  Leake,  G. 

Carruthers,  J.  H.  McMillan,  W. 

Cockburn,  Dr.  J.  A.  Moore,  W. 

Douglas,  A.  O'Connor,  R.  E. 

Downer,  Sir  J.  W.  Quick,  Dr.  J. 

Fysh,  Sir  P.  0.  Reid,  G.  H. 

Glynn,  P.  M.  Solomon,  V.  L. 

Grant,  C.  H.  Walker,  J.  T. 
Hassell,  A.  Y.  Teller. 

Henning,  A.  H.  Barton,  E. 

Noes. 

Briggs,  H.  Lyne,  W.  J. 

Crowder,  F.  T.  Peacock,  A.  J. 

Deakin,  A.  Symon,  J.  H. 

Dobson,  H.  Turner,  Sir  G. 

Forrest,  Sir  J.  Venn,  H.  W. 

Fraser,  S.  Zeal,  Sir  W.  A. 
Hackett,  J.  W. 

Lee  Steere,  Sir  J.  G.  Teller. 

Lewis,  N.  E.  Isaacs,  I.  A. 

Question  so  resolved  in  the  affirmative. 
[Sir  John  Forrest. 


The  clause  was  agreed  to. 
Mr.  DEAKIN  (Victoria).— I  move- 
That  in  clause  13,   the  words   "by  lot"  be 
omitted. 

The  amendment  I  suggest  need  not 
occupy  more  than  a  moment  or  two  in 
discussion.  It  is  a  blot  on  the  face  of  a 
measure  of  this  kind  to  require  that  the 
division  of  the  senators  into  two  classes 
after  the  first  election  shall  be  made  by 
lot.  I  could  understand  that  device  being 
adopted  in  the  absence  of  any  other  means 
of  determining  which  senators  should  have 
the  longer  period.  But  the  poll  itself 
ought  to  afford,  or  be  taken  to  afford, 
a  reasonable  indication  of  the  wishes 
of  the  electors  in  this  respect,  and  it 
is  a  probable  injustice,  as  well  as  a 
mistake,  to  fall  back  on  the  antique 
method  of  settling  questions  of  the 
kind.  I  move,  therefore,  the  omission 
of  the  words  "by  lot,"  which  will  leave 
it  absolutely  at  the  discretion  of  the 
Senate  itself  to  determine,  after  it  meets, 
on  what  method  the  division  shall  take 
place.  If  the  Drafting  Committee  think 
fit,  they  can  adopt  the  method  of  provid- 
ing that  the  three  highest  on  the  poll 
should  have  the  six  years'  tenure.  If 
that  be  the  sense  of  the  Convention,  I 
will  now  simply  submit  my  motion. 

Mr.  Holder. — What  should  be  done  in 
the  case  of  an  uncontested  election  1 

Mr.  DEAKIN. — With  six  senators  to 
be  elected  I  can  scarcely  conceive  an  un- 
contested election  possible.  However,  I 
submit  the  motion  in  order  to  avoid 
the  adoption  of  a  system  in  favour  of 
which  nothing  but  its  antiquity  can  be 
urged. 

Mr.  O'CONNOR  (New  South  Wales).— 
I  think  a  great  deal  can  be  said  in  favour 
of  the  view  the  Hon.  Mr.  Deakin  has 
placed  before  the  Convention.  In  a  con- 
stitutional matter  of  this  kind  we  ought 
not  to  resort  to  deciding  a  question  by 
lot  unless  there  are  no  other  means  of 
determining  the  matter.  If  the  Conven- 
tion are  willing  to  agree  to  the  amend- 
ment, it  might  be   left  to  the    Drafting 


Commonwealth  of  [7  March,  1 898.] 


tlia,  BUI. 


1929 


Committee  to  decide  whether  any  pro- 
vision for  the  division  of  the  Senate  should 
take  place,  or  whether  the  matter  should 
be  left  to  the  senators  themselves. 

Mr.  Eraser. — Take  alphabetical  order. 

Mr.  Reid. — That  arrangement  would 
not  suit  u  R"  nor  "Z"  either. 

Mr.  O'CONNOR.— It  would  be  very 
desirable  to  strike  out  this  provision  if 
some  other  means  could  be  found  of  put- 
ting in  the  Constitution  itself  the  principle 
of  division.  That  might  be  done  as  a 
drafting  amendment. 

Sir  JOHN  FORREST  (Western  Austra- 
lia).— In  Western  Australia  this  matter  is 
decided  by  the  number  of  votes  a  member 
gets.  That  seems  to  be  a  fair  way,  and  one 
which  would  exactly  meet  this  case. 

Mr.  Lyne. — How  do  you  do  where 
there  is  no  contest  ? 

Sir  JOHN  FORREST.— Then  we  take 
alphabetical  order. 

The  amendment  was  agreed  to. 

The  clause,  as  amended,  was  agreed  to. 

Dr.  COCKBURN  (South  Australia).— 
I  move — 

That  in  clause  41,  after  the  words  "Go- 
vernor-General," the  words  "in  Council"  be 
inserted. 

I  think  the  omission  of  these  words  must 
be  an  oversight.  It  could  never  have  been 
contemplated  that  the  Governor-General 
should  have  the  power  provided  in  this 
clause  without  the  advice  of  the  Council. 

Mr.  O'CONNOR  (New  South  Wales). 
— I  think  the  clause  had  better  remain  as 
it  is ;  for  the  first  election  there  would  be 
no  Council. 

Mr.  Reid. — Oh,  yes,  there  would  be. 

Mr.  O'CONNOR. —  It  is  a  question 
whether  these  words  would  apply  to  the 
first  election.  I  do  not  think  it  is  a 
matter  of  very  much  moment,  but,  as  a 
matter  of  course,  the  Governor-General 
is  only  the  hand  that  issues  the  writ. 

Dr.  Cockburn. — The  clause  does  not 
s;ty  so. 

Mr.  O'CONNOR.— The  Governor-Gene- 
ral could  not  arrogate  to  himself  the 
power  of  making  appointments. 


Dr.  Cockburn. — But  the  clause  gives 
tho  power  to  him. 

Mr.  O'CONNOR.— It  must  be  exercised 
by  the  advice  of  the  Council. 

Mr.  ISAACS  (Victoria).— There  can  be 
no  doubt  there  would  be  a  Council  of  the 
Governor-General  before  the  first  election, 
and  that  even  if  these  words  be  not  put 
in,  the  Governor-General  would  not  act  in 
such  a  matter  without  the  advice  of  his 
Council. 

Dr.  Cockburn. — We  do  not  know  that. 

Mr.  ISAACS.— If  we  put  the  words 
"  in  Council  "  in  one  place  and  leave  them 
out  in  others,  the  Constitution  may  be 
so  construed  as  to  intend  the  Governor- 
General  to  act  without  his  Council  in  some 
instances  where  the  words  are  not  inserted, 
and  to  restrict  the  principle  of  responsible 
government  only  to  those  cases  where  the 
words  are  put  in. 

Mr.  Holder. — Look  at  clause  62. 

Sir  JOHN  DOWNER  (South  Aus- 
tralia).— The  clause  is  right  as  it  is.  We 
have  to  be  very  careful  to  put  the  words 
"  in  Council "  in  the  right  place,  and  I  do 
not  think  this  is  the  right  place.  It  is 
the  Queen  who  summons  Parliament. 

Mr.  Higgins.  —  Mr.  Holder  is  quite 
right ;  clause  62  is  enough. 

Sir  JOHN  DOWNER.— I  do  not  see 
how  there  are  to  be  councillors  for  the 
first  election.  This  is  not  a  case  in  which 
the  Queen  nominally  acts  in  Council, 
though  in  reality  she  always  acts  in 
Council.  I  can  see  great  constitutional 
difficulty  and  objection  to  altering  the 
clause. 

Sir  JOHN  FORREST  (Western  Aus- 
tralia).— At  the  Sydney  Convention  I 
objected  to  the  words  "  in  Council  "  being 
used,  on  the  ground  that  the  less  often 
we  used  the  term  the  better.  "  Governor- 
General  "  is  a  well-understood  constitu- 
tional term,  and  there  is  no  need  for  the 
addition  "in  Council."  "  Governor-! Gene- 
ral "  means  ( Governor-General  with  the 
advice  of  the  Executive  Council.  For 
this  reason,  I  hope  the  words  proposed 
will  not  be  inserted  in  the  clause,  as  they 
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would  only  create  confusion.  The  Gover- 
nor-General can  only  act  without  advice 
in  one  case,  and  that  is  in  the  case  of  the 
appointment  of  his  Executive  Council. 

Mr.  DEAKIN  (Victoria).— The  honor- 
orable  member  (Sir  John  Forrest)  is  under 
a  misapprehension.  If  he  looks  at  clause 
68  he  will  find  another  special  provision 
in  which  the  Governor  General  alone  is 
named,  and  it  does  not  appear  at 
present  that  in  that  clause  the  Governor- 
General  in  Council  is  intended.  In 
other  cases  the  honorable  member 
will  find  that  the  Governor- General  in 
Council  is  named.  Two  clauses  I  have 
named  for  reconsideration  later  both 
have  reference  to  this  particular  issue. 
The  clause  referred  to  by  Mr.  Holder  does 
not  throw  light  on  the  question.  Clause 
70  provides — 

In  respect  of  matters  which,  under  this  Con- 
stitution, pass  to  the  Executive  Government  of 
the  Commonwealth,  all  powers  and  functions 
which  at  the  establishment  of  the  Common- 
wealth are  vested  in  the  Governor  of  a  colony, 
or  in  the  Governor  of  a  colony  with  the  advice 
of  his  Executive  Council,  or  in  any  authority  of 
a  colony,  shall  vest  in  the  Governor-General,  or 
in  the  Governor-General  in  Council,  or  in  the 
authority  exercising  similar  powers  under  the 
Commonwealth,  as  the  case  requires. 

Mr.  Reid. — That  refers  to  things  taken 
over. 

Mr.  DEAKIN.— In  different  colonies 
there  are  slightly  different  procedures, 
and  the  Commonwealth  practice  ought 
surely  not  to  be  varied  according  to 
the  varying  practice  of  the  departments 
so  taken  over.  The  Commonwealth  must 
lay  down  a  reasonable  rule  for  itself. 
The  proposition  of  Dr.  Cockburn  has 
more  force  lent  to  it  owing  to  the 
fact  that  in  clause  68  the  Governor- 
General  is  alone  alluded  to,  while  the 
Governor-General  in  Council  is  repeatedly 
alluded  to.  The  clear  implication  appears 
to  be  that  unless  the  words  "  in  Council " 
are  added  it  is  always  intended  to 
convey  some  personal  power.  We  should 
make  up  our  minds  what  it  is  we  intend, 
[Sir  John  Forrest, 


and  adopt  some  general  form  of  words, 
to  imply  that  where  the  word  "  Governor- 
General  "  is  found  in  the  Constitution,  it 
shall,  unless  the  context  distinctly  other- 
wise implies,  be  taken  to  mean  the  Gover- 
nor-General in  Council. 

Dr.  COCKBURN  (South  Australia).— If 
Sir  John  Forrest  looks  at  clause  62  he 
will  find  he  is  mistaken. 

Sir  John  Forrest. — I  am  not  mistaken 
as  to  the  Constitution. 

Dr.  COCKBURN.—  The  honorable  mem- 
ber says  that  "  Governor-General  "  means 
"  Governor-General  in  Council."  Now, 
clause  62  expressly  forbids  such  an  in- 
terpretation. It  says  that  when  the 
Governor-General  in  Council  is  mentioned 
it  means  he  acts  with  the  advice  of  the 
Federal  Executive  Council.  That  places 
the  matter  beyond  all  doubt.  It  is  clear 
that  when  the  Governor-General  alone  is 
mentioned  he  acts  on  his  own  respon- 
sibility. I  do  not  think  there  can  be  much 
difference  of  opinion  on  that  point. 

Mr.  REID  (New  South  Wales).— I 
really  think  that  under  the  structure  of 
this  Bill  it  is  absolutely  necessary  to  put 
in  the  words  "in  Council,"  if  we  mean 
that  writs  for  general  elections  are  to  be 
countersigned  by  a  Minister. 

Mr.  BRUNKER  (New  South  Wales).— 
I  would  suggest  to  the  Convention  that 
we  ought  to  make  this  question  perfectly 
clear.  I  point  this  out  for  the  reason  that 
at  the  present  time  in  New  South  Wales, 
under  an  Act  of  Parliament  which  pre- 
scribes that  the  Governor  shall  take 
action,  there  is  considerable  conflict  be- 
tween the  highest  legal  authority  and 
the  Governor  in  regard  to  this  matter.  It 
is  therefore  necessary  in  dealing  with  such 
a  question  that  we  should  be  perfectly 
clear,  and  I  support  the  proposal  that 
"Governor-General"  shall  mean  the  Go- 
vernor-General acting  with  the  advice  of 
his  Executive  Council. 

Mr.  KINGSTON  (South  Australia).— 
I  draw  attention  to  the  fact   that  there  is 


Commonwealth  of  [7  UjLBOH,  1898.] 


Australia  BilL 


1931 


a,  broad  distinction  made  in  this   Bill  be- 
tween   the    Governor- General    and    the 
Governor-General  in    Council.     What  do 
we  wish  to  Bay  .'    Do  we  intend  to  tolerate 
the  idea  that  the  Governor-General   with- 
out the  advice   of   his  Executive   Council 
shall  appoint  Executive  Councillors? 
Sir  John  Forrest. — No. 
Mr.  KINGSTON.— Then  let  us  say  so. 
If  honorable  members  refer  to  clause  63 
they  will  see  that  the  Governor-General 
and   the  Governor-General  in  Council  are 
terms  used  in  absolute   contradistinction. 
There  we  find  that  the  Governor-General 
may  from  time  to  time  appoint  officers  to 
administer  certain   departments,  but  im- 
mediately afterwards  it  says  that  the  Go- 
vernor-General in  Council  may  from  time 
to   time  establish  the  departments  which 
those   officers  are  to  administer.     There, 
with  regard  to  the  appointment  of  Min- 
isters, the  Governor-General  exercises  his 
power  without  consulting  the   Executive 
Council,  but  with  regard  to  any  action  in 
connexion  with  establishing    the    depart- 
ments he  is   to  act  on  the  advice  of  the 
Executive.     Therefore,  the   distinction  is 
made  in  the  Bill  itself.     The   question  we 
have  to  ask  ourselves  is — Do  we  intend 
that  the  Governor-General  shall  act  with 
or  without  the  advice  of  the  Executive?  It 
is  intolerable  to  suggest  the  appointment 
of  returning  officers  by  the  Governor  with- 
out the  advice  of  the  Executive. 

Sir  John  Forrest. — The  •  honorable 
member  does  not  understand.  No  one 
objects  to  that,  but  we  say  that  it  is  not 
necessary  to  put  in  the  words. 

The  CHAIRMAN.— Before  putting  the 
question,  I  may  be  permitted  to  point  out 
that  in  clauses  37  and  40,  which  are  not 
under  consideration,  the  same  words  occur 
— "  The  Governor-General  shall  issue  writs 
and  may  dissolve  the  House  of  Represen- 
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Mr.  RFJl)(New  South  Wales).— Does 
not  clause  41  refer  to  the  issuing  of  writs 
and  bbe  sending  of  them  to  the  returning 

oiricers  ? 


The  CHAIRMAN.— I  do  not  wish  to 
argue  the  question. 

Dr.  COCKBURN  (South  Australia).— 
Without  wishing  to  argue  with  the  Chair- 
man, I  would  point  out  that  clause  40  refers 
to  the  dissolution  of  the  House  of  Repre- 
sentatives by  the  Governor-General.  That 
is  a  prerogative,  and  in  such  a  case  he 
is  not  always  guided  by  his  Executive 
as  to  whether  he  will  grant  a  dissolution 
or  not.  What  we  are  now  dealing  with 
is  not  a  prerogative  matter — it  includes 
the  appointment  of  returning  officers. 

Sir  Philip  Fysh. — Could  the  Governor 
appoint  without  the  advice  of  his  Ministers? 

Dr.  COCKBURN.— Distinctly  so,  if  the 
English  language  has  any  meaning. 

Sir  Philip  Fysh. — He  could  do  so,  but 
he  never  would  do  so. 

The  amendment  was  agreed  to. 

The  clause,  as  amended,  was  agreed  to. 

Clause  45. — Any  person  who — 

i.  Is  under  any  acknowledgment  of 
allegiance,  obedience,  or  adherence 
to  a  foreign  power,  or  is  a  subject  or 
a  citizen  or  entitled  to  the  rights  or 
privileges  of  a  subject  or  a  citizen 
of  a  foreign  power  :  or 
ii.  Is  attainted  of  treason,  or  has  been 
convicted  and  is  under  sentence  or 
subject  to  be  sentenced  for  any 
offence  punishable  under  the  law  of 
the  Commonwealth  or  of  a  state  by 
imprisonment  for  three  years  or 
longer  :  or 

in.  Is  an  undischarged  bankrupt  or  insol- 
vent :  or 

iv.  Holds  any  office  of  profit  under  the 
Crown,  or  any  pension  payable  dur- 
ing the  pleasure  of  the  Crown  out  of 
any  of  the  revenues  of  the  Common- 
wealth ;  but  this  sub- section  does 
not  apply  to  the  office  of  any  of  the 
Queen's  Ministers  of  State  for  the 
Commonwealth,  or  to  the  receipt  of 
pay,  half-pay,  or  a  pension  by  any 
person  as  an  officer  or  member  of 
the  Queen's  navy  or  army,  or  to  the 
receipt  of  pay  as  an  officer  or  mem- 
ber of  the  naval  or  military  forces 
of  the  Commonwealth  by  any  person 
whose  services  are  not  wholly  em- 
ployed by  the  Commonwealth  :  or 
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V.  Has  any  direct  or  indirect  pecuniary- 
interest  in  any  agreement  with   the 
public  service  of  the  Commonwealth, 
otherwise  than  as  a  member  and  in 
common  with  the  other  members  of 
an  incorporated  company  consisting 
of  more  than  25  persons  : 
shall  be  incapable  of  being  chosen  or  of  sitting 
as  a  senator  or  a  member  of  the  House  of  Re- 
presentatives. 

Mr.  CARRUTHERS(New  South  Wales). 
— I  beg  to  move — 

That  sub-section  (3)  be  omitted. 
This    clause    was     very   shortly    debated 
on    the    last    evening    of    our    sitting    in 
Sydney.     I  did  not  then  press  the   mat- 
ter to  a  division,  because  so  many  dele- 
gates were  absent,  but   I  indicated  that  I 
would   take  an   opportunity  of   having  a 
division  in  this    session.     The   object   of 
my  amendment  is  that  public  men  shall 
not  be  penalized   unduly  by  a  provision 
which  will  disqualify  them,  perhaps  for  all 
time,  from  holding  a  position  in  public  life 
by  reason  of  monetary  misfortune.  Clause 
46,  which  follows,  I  do  not  intend  to  amend. 
It  provides  that  the  seat  shall  be  vacated 
by  any  member  who    becomes   bankrupt 
or    insolvent,    and    then,   the    seat    being 
vacated,    the    member    will    have    to    go 
to  his  constituents  for  re-election.     That 
is  practically  the  law  in  New  South  Wales, 
although   I   believe   it  is   not   the  law  in 
Victoria.     I  think  it  is  a  sufficient  penalty 
for  a  public   man   that   he   should  resign 
his  seat  and   go  before  his  electors  when 
he  takes  advantage  of  the  law  relating  to 
insolvent  debtors.     It  is  going  too  far  to 
say  that  because  a  man  by  misfortune,  and 
owing  to  circumstances  over  which  perhaps 
he  has  no  control,  is  compelled  to  seek  the 
protection  of  the  court,   he  should  resign 
all  public  offices  and  practically  retire  from 
public  life.     What  would  have  happened 
in  New  South  Wales  if  we  had  had  such  a 
provision  in  the  law  ?     We  have  seen,  not 
on  one  occasion,   but  on   many  occasions, 
not  in  regard  to  one  individual,  but  in  re- 
gard to  many  individuals,  men  occupying 
positions   as  Premiers,    whose    usefulness 
has  not  been  questioned,  who  have  been 
[Mr.  Carruthers. 


compelled  to  have  recourse  to  the  protec- 
tion of  the  Insolvency  Court.  These  men 
have  resigned  their  position  in  Parliament, 
as  they  were  compelled  to  do  by  the 
Constitution  Act;  they  have  gone  to 
their  constituents,  and  they  have  been 
elected  or  rejected  by  the  electors,  who 
can  judge  them  in  the  light  of  the  know- 
ledge they  have  relating  to  their  insol- 
vency. They  have  not  had  their  political 
careers  closed.  If  there  had  been  such  a 
law  as  this  in  operation,  we  should  have 
had  some  of  the  wisest  and  best  men  who 
ever  guided  public  affairs  in  New  South 
Wales  shut  out  from  public  life.  We 
should  have  had  Ministries  destroyed,  and 
men  who  through  misfortune,  which,  per- 
haps, was  largely  attributable  to  the  fact 
of  their  holding  positions  in  public  life, 
would  have  had  their  careers  of  usefulness 
closed  for  ever.  I  invite  honorable  mem- 
bers to  pay  attention  to  this  aspect  of  the 
case.  If  you  penalize  politicians  above  all 
other  men,  what  will  happen  1  Suppose 
there  is  one  public  man  and  nine  or  ten 
others  who  become  guarantee  for  a  very 
large  sum  of  money  in  connexion  with 
some  enterprise.  We  know  that  public 
men  are  often  led  into  becoming  guaran- 
tors as  directors  of  companies,  and  they 
become  guarantors  on  account  of  advances 
made  perhaps  for  the  purpose  of  pushing 
forward  some  enterprise  which  is  practi- 
cally for  the  development  of  some  of  the 
resources  of  the  colony.  Such  a  provi- 
sion as  this  would  mean  that  because 
there  is  one  man  out  of  ten  who 
has  to  do  something  more  than  pay 
the  debt,  who  has  to  stand  the  risk 
of  losing  his  position  as  a  public  man, 
that  man  is  put  in  a  position  to  be 
black-mailed.  You  put  him  in  a  position 
where  he  alone  can  be  pushed  to  an  ex- 
tremity, and  a  clause  of  this  character 
would  be  used  by  creditors,  who  might 
have  the  opportunity  of  looking  to  half-a- 
dozen  other  men  who  have  jointly  become 
security  on  mortgages,  bonds,  or  guaran- 
tees, who  will  press  that  man  alone,  because 
they  know  that  he  is  the  only  one  against 
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whom  such  a  lever  of  destruction  can  be 
used  as  to  deprive  him  of  his  position  in 
public  life.  Honorable  members  having 
been  associated  for  many  years  with  public 
life  will  know  the  bitterness  which  some- 
times attaches  to  political  warfare.  Is  not 
this  provision  the  means  of  putting  a 
powerful  instrument  in  the  hands  of  un- 
scrupulous opponents?  Such  a  thing 
would  have  been  done  in  New  South  Wales 
over  and  dver  again  if  such  a  provision  as 
this  had  existed  in  the  law.  The  career 
of  some  of  the  brightest  and  best  intellects 
of  the  public  life  of  that  colony  would 
have  been  closed.  It  will  be  a  misfortune 
to  the  Commonwealth  if  you  brand  with 
the  stigma  of  permanent  displacement 
men  who,  by  reason  of  their  services 
to  the  country,  have  neglected  to  serve 
their  own  interests.  It  has  been  one 
of  the  highest  testimonies  to  the  hon- 
esty of  public  men  in  Australia  that 
they  have  been  poor  men.  It  has,  per- 
haps, been  one  of  the  greatest  sacrifices 
that  public  life  has  ever  entailed  in  these 
colonies,  where  men  of  intellect,  following 
their  professions  closely,  or  developing  the 
resources  of  the  country,  may  easily  make 
fortunes,  that  public  men  should  have 
thrown  aside  all  these  opportunities  of 
advancing  their  own  interests,  and  have 
devoted  themselves  to  the  interests  of  the 
country,  thereby  very  often  bringing  ruin 
upon  themselves  and  their  families.  That 
is  a  story  that  could  be  related  over 
and  over  again  with  regard  to  the  public 
men  of  Australia.  After  having  faith- 
fully served  their  country  for  many  years, 
most  of  them,  perhaps,  have  to  see  in 
their  declining  years  poverty  coming 
upon  themselves  and  their  families.  Now, 
here  it  is  proposed  to  place  an  additional 
penalty  upon  our  public  men  who,  perhaps, 
have  to  seek  the  protection  of  the  court 
through  no  fault  of  their  own  in  nine 
8  out  of  ten.  Having  given  up  his 
professional  pursuits,  and  having  attached 
himself  for  years  or  for  a  life-time  to 
political  affairs,  a  provision  of  this  kind 
will  place  it  in  the  hands  of  any  creditor 


— a  political  opponent  or  otherwise — to 
absolutely  close  the  door  against  that 
man's  future  public  career  by  forcing  him 
into  the  Insolvency  Court.  The  electors 
of  the  country  have  a  right  to  make 
their  choice,  and  if  they  choose  to  be 
represented  by  a  man  who  is  compelled 
by  the  necessities  of  his  life  to  become 
bankrupt  or  insolvent,  surely  it  is  not 
our  business  to  take  away  that  choice 
from  them.  A  man  may  be  guilty  of 
a  misdemeanour,  he  may  have  served 
a  sentence  of  two  years  for  a  misde- 
meanour, he  may  have  been  guilty  of 
some  disgraceful  offence,  yet,  under  this 
Bill,  that  man  can  be  elected.  Yet  it  is 
proposed  to  stigmatize  a  man  who 
have  to  seek  the  protection  of  the  Bank- 
ruptcy Court  through  being  a  director  of  a 
mining  company,  or  through  being  con- 
nected with  some  financial  institution 
which  in  boom  time  has  nourished,  and  has 
then  gone  down,  dragging  others  with  it. 
You  penalize  such  a  man  more  than  a 
man  who  may  have  been  guilty  of 
a  crime.  This  Bill  will  allow  any 
drunkard  or  vagabond  in  the  community 
to  be  elected  to  Parliament ;  but  you 
penalize  beyond  all  these  men  a  man  who 
has  served  his  country  too  well  and  who 
has  not  served  himself  sufficiently  well, 
neglecting  his  own  affairs,  and  thus 
allowed  monetary  embarrassment  to  fall 
upon  him.  I  trust  the  Convention  will 
strike  out  this  sub-section. 

Sir  JOHN  DOWNER  (South  Australia). 
— I  hope  the  Convention  will  not.  There 
are  certain  sturdy  principles  implanted  in 
the  bosom  of  the  nation  we  have  been  in 
the  habit  of  calling  English,  and  one  of 
the  things  you  will  often  hear  from  the 
class  that  is  not  highest  in  the  community 
is  the  boast  that  they  pay  their  way  and 
owe  no  man  anything.  If  it  be  neccessary 
to  provide  that  members  of  the  Federal 
Parliament  shall  be  irresponsible  for  their 
debts,  let  us  know  what  we  are  doing,  and 
have  a  special  provision  for  that  purpose 
in  the  Bill.  But,  meanwhile,  I  think  it  is 
a  little  hard  that   the  creditor  shall  lose, 
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and  that  the  person  who,  by  reason  of 
superior  ability,  or  of  the  position  which 
superior  ability  gives  him,  has  a  credit 
which  is  artificial,  and  is  enabled  to  trade 
upon  it 

Mr.  Isaacs. — If  he  is  poor  through 
misfortune  he  can  get  his  discharge. 

Sir  JOHN  DOWNER.— Exactly.  The 
honorable  member  (Mr.  Carruthers)  ob- 
jects to  an  undischarged  bankrupt  being 
ineligible  for  election.  Why  is  a  bank- 
rupt undischarged  ?  He  is  undischarged 
because  he  has  behaved  badly.  He  is 
undischarged  because  he  is  a  criminal  to 
some  extent. 

Mr.  Symox. — Because  he  is  on  his 
trial. 

Sir  JOHN  DOWNER.— Once  in  a  way 
it  may  be,  as  Mr.  Carruthers  says,  that  it 
is  the  bankrupt's  misfortune  in  that  the 
time  for  obtaining  his  discharge  has  not 
arrived  when  a  general  election  is  about 
to  take  place. 

Mr.  Carruthers. — He  cannot  be  dis- 
charged under  30  days. 

Mr.  Symon.  —  Surely  he  could  wait 
30  days. 

Sir  JOHN  DOWNER.— I  should  think 
that  for  30  days  after  a  man  becoming 
bankrupt  the  disgrace  of  it  would  be 
enough  for  him  without  anything  else ; 
and  it  will  be  a  bad  day  for  Australia,  as 
it  would  be  for  any  country,  if  bankruptcy 
is  considered  merely  a  venial  matter,  and 
not  one  that  involves  great  disgrace. 

Mr.  Trenwith. — Hear,  hear.  It  is  too 
much  so  now. 

Sir  JOHN  DOWNER.— We  are  becom- 
ing thinner  and  thinner  in  regard  to  our 
commercial  morality,  and  our  morality  in 
other  directions  is  also  becoming  thinner. 
It  is  intensely  to  be  regretted  if  our  com- 
mercial morality  become  so  thin  that  a 
man  is  not  considered  much  the  worse  as 
a  man  because  he  does  not  meet  his 
obligations  with  his  creditors.  It  is  a 
good  condition  to  start  with  that  a  man 
shall  have  to  pay  his  way  if  he  is  to  be  a 
member   of  the  Federal   Parliament.     It 


will   involve,    in    many 
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instances,    great 


self-sacrifice  on  his  part,  and  a  very  good 
thing  for  the  man  if  it  does. 

Mr.  Reid. — A  much  better  thing  for 
him  if  it  does  not. 

Sir  JOHN  DOWNER.— In  the  case  of 
a  man  who  had  been  subject  to  the  bank- 
ruptcy laws,  and  has  not  obtained  his 
discharge,  it  would  almost  invariably  be 
because  he  had  done  something  disgrace- 
ful ;  and  should  he  not  therefore  be  in- 
capacitated from  any  high  office  in  the 
Commonwealth?  To  say  that  it  should 
not  be  so  would  be  putting  a  stamp  of 
great  inferiority  on  the  moral  opinions  of 
the  Commonwealth  at  the  start.  I  hope 
the  clause  will  be  retained. 

Mr.  REID  (New  South  Wales).— I 
applaud  the  high  moral  principles  of  my 
honorable  friend  who  has  just  sat  down, 
and  admire  the  sturdy  honesty  which  he 
has  commended,  but  we  must  not  forget 
that  the  greatest  criminal  under  heaven 
is  eligible,  at  the  end  of  his  sentence,  to 
be  a  member  of  the  Federal  Legislature, 
whilst,  according  to  this  provision,  a  man 
who  through  some  misfortune  has  become 
bankrupt  and  has  not  obtained  his  certifi- 
cate will  not  be  eligible.  If  his  bank- 
ruptcy occurs  just  before  a  general  election 
— and  it  may  be  so  contrived  in  regard 
to  a  man  of  great  eminence,  whose  disap- 
pearance from  politics  is  of  great  concern 
to  a  party — it  could  be  easily  managed 
that  his  case  should  not  come  into  court 
until  just  after  the  election,  and  he  would 
then  become  incompetent  to  be  elected.  I 
consider  that  a  man  who  falls  into  financial 
trouble  —  and  many  do,  not  from  dis- 
honesty, but  from  sheer  misfortune — 
perhaps  the  roguery  of  others — should  be 
able  to  submit  himself  to  his  constituency 
for  their  judgment,  to  be  re-elected.  We 
sufficiently  vindicate  the  cause  of  honesty 
if  we  leave  him  in  their  hands.  If  his 
conduct  has  been  disgraceful,  we  can 
expect  that  the  constituency  will  deal 
with  him.  But  why  should  he  be  debarred 
from  a  career  of  public  usefulness,  when 
perhaps  his  financial  troubles  have  been 
simply  caused  through  misfortune  ?     If  we 
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allow  a  tainted  criminal,  who  perhaps 
has  served  a  sentence' of  ten  years  for  the 
crime  under  heaven,  to  go  to 
ion,  why  should  we  stretch  the  cord 
so  tightly  in  what  may  possibly  be  a  case 
of  absolute  misfortune,  absolutely  free 
from  crime) 

Mr.  McMILLAN  (New  South  Wales).— 
I  think  that  the  remarks  of  the  right  hon- 
orable gentleman  who  has  just  sat  down 
do  not  touch  the  kernel  of  this  matter  at 
all.  I  hold  that  a  constituency  is  not  a 
proper  jury  to  try  a  case  of  bankruptcy. 
If  a  man  fail  to  pay  his  obligations — and 
I  should  be  sorry  to  say  anything  against 
any  man  failing,  as  wre  have  seen  some  of  the 
best  men  in  these  colonies  during  the  last 
few  years  obliged  to  take  that  course — 
there  is  a  primd  facie  charge  against  him 
which  must  be  removed  before  he  can  rear 
his  head  as  an  absolutely  honest  man. 
And  I  say  that  if  I  were  in  a  position 
like  that,  my  own  pride  would  prevent 
me  from  ever  taking  a  seat  in  the  coun- 
cils of  the  colony  until  I  had  cleared  my- 
self before  the  court  before  which  I  had 
to  appear.  I  agree  with  Sir  John  Downer 
that  we  are  paring  away  matters  in  regard 
to  honesty  too  much  in  these  colonies. 

Mr.  Reid. — Still  a  man  may  be  the 
most  honest  man  in  the  world  and  be 
insolvent  through  the  roguery  of  others. 

Mr.  McMILLAN. — No  doubt  a  man 
might  have  his  house  burnt  down,  and 
through  not  being  insured  might  be 
ruined.  But  why  should  we  adjudicate 
upon  this  thing  at  all  ?  Why  is  it  a 
matter  for  the  courts?  Is  it  not  because 
it  is  a  matter  of  public  protection  ?  And 
if  it  is  a  matter  for  the  courts,  then  the 
courts  alone  should  adjudicate  upon  it, 
and  say  whether  a  man  is  worthy  of  his 
certificate  or  not.  I  think  the  clause 
should  be  passed  as  it  stands,  because,  as 
Mr.  Isaacs  says,  in  any  case  where  a  man 
fails  through  misfortune  there  will  be  no 
obstruction  put  by  the  courts  in  the  way 
of  his  obtaining  his  certificate. 

Mr.  SYMON  (South  Australia).— I 
think    every    one  of    us    will    agree   that 


money  ought  not  to  be  a  passport  to  a 
position  in  public  life,  and  that  the  mis- 
fortunes that  any  of  us  may  incur  at  any 
period  of  our  lives,  in  regard  to  mone- 
tary matters,  aught  not  to  be  considered 
m  any  respect  a  cause  of  incapacity 
for  rendering  services  to  our  country. 
But,  at  the  same  time,  I  feel  that  this 
provision  now  sought  to  be  struck  out  is 
absolutely  salutary,  and  without  any  of 
those  disadvantages  of  a  serious  sort 
which  have  been  so  magnified,  if  I 
may  so  express  it,  by  Mr.  Carruthers. 
Mr.  Reid  has  convinced  me  more  than 
ever  that  the  provision  is  a  right  one. 
Mr.  Reid  asks — Is  it  not  a  fact  that  the 
greatest  criminal  under  the  sun,  after  he 
has  served  his  sentence,  is  a  free  man,  and 
is  eligible  for  election  ? 

Sir  John  Forrest. — No  ;  he  is  not  in 
Victoria,  nor  in  Western  Australia  either. 

Mr.  Reid. — Under  this  Constitution 
he  is. 

Sir  John  Forrest. — But  he  is  not  now. 

Mr.  SYMON.— We  make  this  great  dif- 
ference in  regard  to  bankruptcy  and  in- 
solvency ;  we  declare  that  the  disability  is 
not  to  attach  to  a  man  who  has  had  the 
pecuniary  misfortune  to  be  obliged  to 
have  recourse  to  the  Insolvency  Court, 
but  we  say  that  while  in  many  other 
respects  a  criminal  after  serving  his  sen- 
tence is  considered,  in  a  sense,  a  man  with 
a  free  pardon,  yet  in  the  case  of  bank- 
ruptcy a  man  to  be  eligible  must  have 
obtained  his  certificate  of  discharge  from 
the  courts  established  by  this  Constitu- 
tion. 

Mr.  Reid. — But  while  a  man  who  has 
committed  a  crime  is  eligible  for  election 
to  the  Commonwealth  Parliament,  a  bank- 
rupt may  be  in  such  a  position  that  he 
cannot  obtain  his  certificate  before  a 
general  election  takes  place. 

Mr.  SYMON. — But  the  criminal  must 
have  served  his  sentence.  No  criminal 
would  be  eligible  for  election  to  Parlia- 
ment. 

Mr.  Reid. — Yes  he  is ;  he  must  have 
been  sentenced  to  be  ineligible. 
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Mr.  SYMON.  —  Then  the  distinction 
shows  the  care  that  has  been  taken.  In 
the  one  case,  in  regard  to  criminals,  the 
criminal  is  not  eligible  j  but  in  regard  to 
a  bankrupt,  he  is  eligible  the  moment 
he  receives  his  certificate,  which  he  will 
receive  if  his  conduct  is  free  from  serious 
blame.  The  position  is  this :  A  man  is 
adjudicated  insolvent,  his  affairs  are  in- 
vestigated, and,  if  he  is  innocent  of  any 
serious  offence,  he  can  obtain  his  certificate 
without  much  trouble. 

Mr.  Carruthers. — But  his  seat  is  gone. 

Mr.  SYMON. — But  does  my  honorable 
friend  mean  to  say  that  in  every  case,  ex- 
cept that  of  a  politician,  the  Insolvency 
Court  is  to  be  the  tribunal  to  examine 
into  his  conduct,  but  that  in  the  case  of  a 
politician  it  is  some  constituency  that  is 
to  inquire  into  it  1  That  is  really  what 
my  honorable  friend  contends — that  in 
the  case  of  a  politician  his  constituency 
shall  be  the  tribunal,  and  that  they  may 
re-elect  him  if  they  like.  It  amounts  to 
this  :  It  is  an  intimation  that  the  consti- 
tuency cannot  get  as  their  representative 
a  man  who  has  not  the  badge  of  bank- 
ruptcy upon  him. 

Mr.  McMillan. — Suppose  the  bankrupt 
were  elected,  and  then  the  judgment  of 
the  court  were  given  against  him  ? 

Mr.  SYMON. — More  than  that,  look  at 
the  handicap  it  gives  to  a  man  who  has 
been  adjudicated  insolvent  against  a  com- 
petitor in  the  same  constituency.  We  know 
how  appeals  may  be  made  to  constituents 
on  the  ground  of  sympathy.  We  know 
how  soft-hearted  we  all  are,  and  how 
easy  it  is  to  work  upon  our  feelings.  We 
have  known  that  sort  of  thing  before.  A 
man  goes  before  his  constituents,  and  an 
appeal  is  made  to  them,  and  they  say — 
"  We  will  send  him  in  because  he  will  get 
his  salary  straight  away."  Let  us  keep 
these  matters  as  free  as  we  can.  It  is  not 
the  bankruptcy  that  is  made  the  dis- 
ability; he  is  only  subject  to  the  disability 
during  the  period  when  he  has  not  ob- 
tained his  discharge  from  the  tribunal  ap- 
pointed under  the  Constitution  to  try  him. 
{Mr.  Symon. 


Mr.  Reid. — He  may  have  to  go  before 
the  court  just  before  a  general  election. 

Mr.  SYMON.— It  may  be  that  in  the 
bitterness  of  political  strife  an  effort  may 
be  made  by  some  wealthy  organization  to 
have  a  man  made  insolvent,  but  I  should 
like  to  know  where  instances  of  that  kind 
have  occurred. 

Mr.  Higgins. — It  has  been  done. 

Mr.  Reid. — In  more  than  one  colony. 

Mr.  Glynn. — It  has  been  done  in  South 
Australia. 

Mr.  SYMON.— At  any  rate,  that  would 
be  an  action  of  a  very  objectionable 
nature  ;  but,  at  the  'same  time,  you  have 
established  a  court  for  the  purpose  of 
investigating  cases  of  bankruptcy,  and  it 
is  to  that  court  to  which  all  matters 
should  be  referred  for  adjudication,  and 
not  to  an  electorate,  which  is  not  a  com- 
petent tribunal,  and  which  is  not  in  a 
position  to  determine  the  issues  as  to 
whether  or  not  the  person  is  an  honest 
debtor  or  not. 

Dr.  COCKBURN  (South  Australia).— 
Most  of  the  speakers  have  been  on  one 
side  of  this  question,  but  I  take  the  un- 
popular side,  and  desire  to  say  a  word  for 
the  poor  and  unfortunate  as  against  the 
rich  and  successful.  It  has  been  said  here 
that  financial  failure  necessarily  involves 
great  disgrace. 

Mr.  Symon. — Nonsense;  who  said, that? 

Mr.  Reid.  —  The  argument  means 
nothing  else. 

Dr.  COCKBURN.  —  The  words  were 
used.  I  think  that  the  retention  of  the 
words  of  paragraph  (3)  of  clause  4  would 
be  a  mistake,  if  for  no  other  reason  than 
this  :  That  they  involve  the  possibility 
of  the  processes  of  the  courts  being  used 
for  political  purposes.  It  has  been  said 
that  an  insolvent  can  get  his  certificate 
within  30  days. 

Mr.  Lyne. — He  cannot  do  that. 

Dr.  COCKBURN.— No;  an  insolvent 
cannot  get  his  certificate  within  30 
days  or  within  anything  like  that  time. 
And  do  not  the  words  in  question  lay  the 
court    open    to    the    charge    of    inducing 
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delays,  with  a  view  of  making  it  impossible 
for  an  unfortunate  insolvent  to  regain  his 
seat  in  Parliament,  or  to  become  a  candi- 
date if  an  election  is  pending  ?  It  is  all 
very  well  to  discuss  this  matter  theoreti- 
cally, but  coming  down  to  it  practically  in 
its  actual  bearings,  I  can  call  to  mind  a 
in  the  mother  colony  of  Australia, 
and  a  case  in  New  Zealand,  where  two 
men  of  the  highest  probity,  and  of  the 
greatest  value  to  their  country  and  their 
constituents,  would  have  been  debarred 
from  Parliament  had  this  provision  been 
law  in  those  colonies. 

Mr.  Lynb. — I  could  give  you  another 
case  in  our  own  colony. 

Mr.  Higgins.— Supposing  most  of  the 
electors  were  insolvents,  would  they  not 
be  certain  to  return  their  fellow  insolvent  1 

Dr.  COCKBURN.— If  most  of  the  elec- 
tors were  insolvent,  then  the  country 
would  go  to  the  wall. 

Mr.  Higgins. — But  I  mean  in  that  par- 
ticular insolvent's  constituency. 

Dr.  COCKBURN.— That  is  not  likely 
at  all  ;  and  on  the  broad  question  of 
whether  a  man  in  misfortune  has  been 
culpable  and  dishonest,  I  think  his  own 
constituents  are  competent  to  give  as 
good  a  verdict  as  anybody  else.  I  have 
always  been  in  favour  of  giving  the 
largest  choice  to  constituencies  in  select- 
ing their  representatives.  I  think  these 
words  would  place  an  insolvent  in  an 
unfair  position  as  compared  with  a  cri- 
minal, because  an  adjudication  of  insol- 
vency does  not  necessarily  imply  crime. 
No  crime  is  proved  until  a  verdict  of 
guilty  has  been  returned  in  a  criminal 
court,  and  in  the  meantime  an  insolvent 
should  have  as  much  right  as  an  alleged 
criminal  has.  Taking  all  the  circum- 
stances into  account,  if  honorable  members 
will  look  to  their  own  experience  in  their 
own  colonies,  I  think  that  most  of  them 
will  agree  with  me  that  these  words  ought 
to  come  out.  This  provision  does  not 
exist  in  all  the  colonies. 

Sir   John   Forrest. — It   exists    in  our 
colony. 
[122] 


Dr.  COCKBURN.  —  It  does  not  exist 
in  New  South  Wales. 

Sir  John  Forrest  —It  is  law  in  your 
own  colony,  I  believe. 

Dr.  COCKBURN.— No,  it  is  not ;  and 
I  am  informed  that  it  is  not  law  in  New 
Zealand.  The  absence  of  this  provision  in 
those  colonies  has  been  fraught  with  the 
happiest  results. 

Mr.  LYNE  (New  South  Wales).— This, 
to  my  mind,  is  a  very  important  matter. 
The  honorable  member  who  moves  the 
excision  of  the  words  in  question  from  the 
clause  is  only  carrying  out  what  is  the 
law  of  New  South  Wales  at  the  present 
time.  Dr.  Cockburn  says  that  the  same 
law  exists  in  New  Zealand,  and  I  believe 
also  in  Queensland.  Certainly  that  is  the 
law  in  South  Australia.  In  the  majority 
of  the  colonies,  therefore,  the  law  stands  as 
the  mover  of  the  amendment  is  proposing 
that  this  law  shall  stand.  I  heard  Sir 
John  Forrest,  on  a  previous  clause, 
speak  about  taking  things  practi- 
cally as  we  find  them,  and  not  looking 
too  much  to  sentiment.  I  can  tell  the 
right  honorable  gentleman  that  the  two 
last  Prime  Ministers  of  our  colony  would 
have  been  driven  from  office,  and  both 
of  their  Ministries  would  have  been  de- 
stroyed, had  this  provision  been  law  in  New 
South  Wales.  Schemes  were  laid  to  bring 
about  the  destruction  of  those  Ministers 
and  their  Ministries,  and  those  schemes 
would  have  succeeded  if  this  provision  had 
been  the  law  of  the  land.  It  was  only 
because  under  our  law  they  could  be  re- 
elected that  these  schemes  were  not  put 
into  force.  Under  this  provision  you  give 
power  to  monetary  institutions  to  destroy- 
any  Minister  or  Member  of  Parliament 
who  may  happen  to  be  in  financial  diffi- 
culties. 

Sir  John  Forrest. — We  are  not  all 
bankrupt  in  Australia,  are  we  ? 

Mr.  LYNE. — Most  men  owe  money,  and 
some  are  in  circumstances  in  which  the}" 
are  not  able  to  pay  their  debts  at  once  al- 
though they  are  perfectly  solvent  if  time 
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be  allowed  them.  They  are  in  much  the 
same  condition  as  the  banks  in  these 
colonies  were  a  short  time  ago.  Those 
banks  were  perfectly  solvent,  but  they  had 
not  the  power  to  liquidate  their  assets  im- 
mediately, and  they  were  therefore  thrown 
into  the  Insolvency  Court.  In  the  same 
way  any  man  may  be  subject  to  the  same 
misadventure.  I  believe  that  in  Victoria 
— perhaps  Mr.  Deakin  can  tell  me  if  I  am 
not  correct — an  insolvent  cannot  get  his 
certificate,  or  does  not,  until  he  has  paid 
7s.  in  the  £1. 

Mr.  Deakin. — That  is  the  rule.  There 
are  exceptions,  but  that  rule  is  being 
applied  under  the  new  Insolvency  Act. 

Mr.  LYNE. — That  is  another  objection 
to  passing  a  provision  of  this  kind. 
Although  it  is  unfortunate  that  Prime 
Ministers  and  other  Ministers  of  the 
Crown,  as  well  as  Members  of  Parliament, 
are  not  in  affluent  circumstances,  in  nine 
cases  out  of  ten  in  which  they  become 
insolvent,  that  condition  of  affairs  is 
brought  about  by  their  attention  to  pub- 
lic matters,  to  the  neglect  of  their  private 
interests. 

Mr.  Isaacs. — The  Commonwealth  Par- 
liament will  have  the  power  to  frame  its 
own  bankruptcy  law. 

Mr.  LYNE.— No  doubt.  Under  any 
conditions,  if  there  is  a  Federal  Parliament, 
and  any  of  us  here  are  members  of  that 
Parliament,  I  sincerely  hope  we  will 
not  be  parties  to  the  framing  of  a  law 
which  would  in  any  way  interfere  with 
the  rights  of  Ministers  or  Members  of 
Parliament  to  re-election  if  they  were  un- 
fortunate enough  to  have  to  go  through 
the  Insolvency  Court. 

Sir  John  Forrest. — What  about  those 
who  are  not  unfortunate  insolvents,  but 
who  are  fraudulent  insolvents  ? 

Mr.  LYNE.— Then  they  will  be  con- 
victed under  the  criminal  law. 

Sir  John  Forrest. — But  perhaps  not 
for  a  long  time ;  not  until  after  their 
re-election. 

Mr.  LYNE. — Then  they  will  very  soon 
be  turned  out  of  Parliament. 
[Mr.  Lyne. 


Mr.  Symon. — The  provision  as  to  crimi- 
nals only  applies  to  persons  sentenced  to 
imprisonment  for  three  years  or  longer. 
Most  of  the  sentences  passed  on  fraudulent 
bankrupts  in  our  colony  are  for  two  years' 
imprisonment. 

Mr.  LYNE. — Whether  an  insolvent  has 
been  guilty  of  fraud  or  not  cannot  be 
decided  until  his  examination  takes  place. 
If  in  the  course  of  his  examination  he  is 
proved  to  be  fraudulent,  then  let  him  be 
proceeded  against  under  the  criminal  law. 

Mr.  McMillan. — An  insolvent's  certifi- 
cate may  be  suspended.  What  will  you 
do  then? 

Mr.  LYNE.— The  certificate  of  an  insol- 
vent who  has  not  been  fraudulent  may  be 
suspended,  but  if  an  insolvent  is  proved  to 
have  been  guilty  of  fraud  something  more 
would  be  done  than  merely  suspending  his 
certificate.  In  New  South  Wales,  as  I 
have  already  said,  deep  schemes  were  laid 
against  the  two  last  Prime  Ministers,  and, 
if  this  provision  had  been  law  in  that 
colony,  those  schemes  would  have  been 
carried  out,  with  the  result  that  the  Pre- 
miers and  their  Ministries  would  have  been 
destroyed.  In  Victoria,  we  have  been 
told,  an  insolvent  cannot  get  his  certificate 
until  he  has  paid  7s.  in  the  £1.  Now,  a 
man  might  not  be  able  to  pay  7s.  in  the 
£1  through  circumstances  for  which  he 
was  not  in  any  way  to  blame,  and  then, 
under  this  provision,  he  would  be  debarred 
for  all  his  life  from  becoming  a  member  of 
the  Federal  Parliament. 

Mr.  O'CONNOR  (New  South  Wales).— 
I  wTish  to  put  a  few  considerations  which, 
it  appears  to  me,  are  necessary  to  be  dealt 
with.  I  think  it  would  be  a  very  bad  way 
of  settling  this  question  if  we  were  to 
take  the  hard  cases  that  have  been 
put,  and  determine  it  upon  those  cases 
alone.  Surely  we  are  not  going  to  im- 
plant in  this  Constitution  the  principle 
that  politicians  are  to  be  dealt  with  in  a 
different  way  from  other  men  in  the  com- 
munity !  What  is  the  reason  of  making 
bankruptcy  a  disqualification  1  Because, 
primd  facie,  the  affairs  of  a  man  who  has 
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to  go  through  the  Insolvency  Court  are 
in  such  a  state  and  of  such  a  nature  that 
he  is  not  allowed  to  manage  them  himself. 
The  court  inquires  into  them,  and  takes 
tharge  of  his  estate. 

Mr.  Lyne. — But  the  constituents  have 
to  decide  whether  he  is  fit  to  be  returned 
to  Parliament  or  not. 

Mr.  O'CONNOR.— I  am  coming  to  that. 
It  is  said — "  Why  not  leave  this  question 
to  the  constituents  of  the  insolvent  1 " 
Well,  we  all  know  what  the  operation  of 
that  would  be.  We  know  that  steps 
would  be  taken  to  prevent  the  affairs  of  a 
bankrupt  being  brought  under  considera- 
tion before  the  election  took  place.  There- 
fore he  would  submit  himself  to  his 
constituents  before  they  knew  what 
his  conduct  had  been.  It  is  the  easiest 
thing  in  the  world  to  defer  the 
examination  of  a  bankrupt  Member  of 
Parliament  until  after  his  re-election. 
That  is  frequently  done,  so  that  often  you 
have  this  position  of  things  :  A  Member 
of  Parliament  becomes  bankrupt,  very  few 
people  know  why;  there  is  no  examination 
for  the  period  during  which  the  writ  is 
current ;  he  is  elected  to  Parliament,  and 
afterwards  an  inquiry  discloses  a  condi- 
tion of  things  which  would  have  induced 
his  constituents,  had  they  known  the  real 
state  of  affairs,  to  refuse  to  re-elect  him. 
Although  that  condition  of  things  may 
not  lay  him  open  to  a  charge  of  criminal 
insolvency,  it  may  certainly  stamp  him  as  a 
person  unfit  to  be  a  Member  of  Parliament. 

Mr.  Reid. — Should  that  not  apply  to 
the  man  who  is  charged  with  the  committal 
of  an  offence,  if  it  is  to  apply  to  an  insol- 
vent who  has  not  been  proved  guilty  of 
fraud  1 

Mr.  O'CONNOR.— No  ;  that  is  an  en- 
tirely different  case. 

Mr.  Reid. — It  is  a  worse  case. 

Mr.  O'CONNOR.— A  man  who  is  under 
committal  for  an  alleged  offence  is  assumed 
to  be  innocent  until  it  is  proved  that  he 
is  guilty. 

Mr.  Reid. — So  is  a  bankrupt  or  an 
insolvent. 


Mr.  O'CONNOR.— But  the  insolvent's 
affairs  are  in  charge  of  the  court.  The 
insolvent  has  an  adjudication  of  the  court 
against  him,  and  the  court  maintains  its 
control  over  his  affairs  until  it  is  shown 
that  he  has  been  guilty  of  no  dishonesty. 
What  can  any  man  suffer  from,  if  the  law 
remains  as  it  is,  providing  he  has  been  a 
victim  of  misfortune  such  as  has  been 
referred  to  1  The  court  is  the  very  best 
possible  tribunal  to  decide  whether  that 
is  the  case  or  not.  If  it  is  a  case  of  mis- 
fortune, a  discharge  is  granted  to  the 
insolvent.  If  it  is  not  a  case  of  misfor- 
tune, a  discharge  is  not  granted  to  him. 
Instead  of  considering  this  question  from 
the  point  of  view  of  politicians  and  hard 
cases,  we  must  consider  the  public  and 
the  constituents  concerned.  This  is  a 
thing  which  should  not  be  decided  on  hard 
cases,  but  on  some  general  principles 
which  we  consider  it  right  and  fit  to 
implant  in  this  Constitution.  I  hope  that 
the  clause  will  be  allowed  to  remain  as  it  is. 

Mr.  TRENWITH  (Victoria).— I  think 
that  there  is  an  aspect  of  this  question 
that  has  not  been  discussed,  and  that  is 
the  effect  of  this  provision  upon  the  gene- 
ral honesty  of  the  people.  It  is  notorious 
that  insolvency  has  become  daily  more 
frequent,  and  that  less  disgrace  is  daily 
being  attached  to  it.  It  is  notorious  also 
that  cases  of  insolvency  always  entail 
hardship  upon  the  community,  whether 
the  person  who  is  insolvent  is  unfortu- 
nate or  fraudulent.  But  Mr.  Carruthers 
seemed  to  me  to  urge  the  strongest 
reasons  against  striking  out  the  words 
in  question,  when  he  said  that  public 
men  are  often  called  upon  to  take  ap- 
pointments on  directorates  that  will  lead 
them  into  positions  of  this  kind.  Why 
are  public  men  called  upon  to  take  posi- 
tions on  directorates  ?  Because  they  are 
assumed  to  be  men  of  integrity,  and  public 
confidence  is  inspired  by  their  names  being 
attached  to  the  management  of  those  com- 
panies. Therefore,  they  should  be  given  to 
understand  that  if  they  take  this  responsi- 
bility, which  is  alluring  to  the  public,  they 
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must  be  especially  vigilant,  and  give  the 
public  not  only  the  guarantee  of  their 
names,  but  also  their  honest  earnest  vigi- 
lance in  the  management  of  those  institu- 
tions to  which  they  attach  their  names.  I 
confess,  at  once,  that  my  mind  has  been 
very  seriously  exercised  about  attaching 
this  penalty  to  insolvency.  I  felt  very 
strongly  what  was  urged  on  the  other 
side.  I  have  been  very  carefully  weighing 
the  matter  in  the  balance,  and  my  view 
is  that,  although  it  may,  and  possibly  will, 
work  hardship  in  one  or  some  individual 
•cases,  the  general  tendency  of  it  will  be  for 
the  benefit  of  the  community,  and  for  the 
elevation  of  the  public  honesty  of  the  people. 
I  have  deplored,  and  most  thoughtful 
men  have  deplored,  the  prevalence  of  in- 
solvency. We  know  how  frequently,  and 
with  how  little  consideration,  men  go  into 
insolvency  and  take  advantage  of  the 
privileges  of  the  Insolvency  Court.  In 
many  instances  they  are  enabled  to  hold 
their  heads  up  as  if  they  had  always  paid 
their  way.  I  do  think,  therefore,  that 
this  will  be  a  salutary  provision  on  public 
grounds.  We  ought  not  simply  to  consider 
its  influence  on  the  individual. 

Mr.CARRUTHERS(New  South  Wales). 
— I  desire  to  reply  to  some  objections 
urged  to  the  proposal  made  by  me.  I  will 
take  the  objections  coming  from  the  Hon. 
Mr.  O'Connor,  the  Hon.  Mr.  Symon,  and 
Sir  John  Downer,  which  have  carried  great 
weight,  in  the  Convention.  They  ask  why 
we  should  place  politicians  on  a  different 
plane  from  other  members  of  the  com- 
munity in  regard  to  insolvency  1  Why 
should  there  be  another  'tribunal  to  decide 
their  cases  1  Was  ever  a  weaker  argument 
used  1  We  know  that  whenever  any  mem- 
ber of  the  legal  profession — a  barrister  or  a 
solicitor — becomes  insolvent,  he  can  go  on 
practising  his  profession.  It  is  only  when 
in  the  courts  of  insolvency  he  is  found 
guilty  of  something  amounting  to  a  crime 
that  the  court  will  take  away  from  him  the 
right  to  pursue  his  occupation.  Take  the 
case  also  of  a  tradesman.  If  he  becomes 
insolvent  he  can  carry  on  his  business  the 
[Mr.  Trenwith. 


next  day.  He  has  not  to  wait  until  he 
gets  his  certificate  of  discharge.  With 
reference  to  the  public  servants  in  all  the 
colonies,  although  bankruptcy  may  cause 
a  suspension,  their  offices  are  kept  vacant 
for  them  until  they  have  had  an  opportu- 
nity of  getting  a  certificate  of  discharge. 
There  is  no  other  class  in  the  community, 
looking  at  this  argument  and  taking  the 
reverse  of  it.  which  is  penalized  as  Mem- 
bers of  Parliament  are  sought  to  be 
penalized  under  this  Constitution.  Let 
us  look  at  the  matter  now  from  the 
opposite  stand-point.  I  will  undertake  to 
say  that  the  clause  as  proposed  will  do 
more  to  undermine  the  honesty  of  public 
life  than  would  the  amendment  which  I 
have  suggested.  We  have  always  heard 
it  said  that  the  poverty  of  public  men  was 
a  great  testimony  to  their  honesty.  Why 
was  that  ?  It  was  because  these  men  in 
public  life  knew  that  they  would  not 
be  branded  as  criminals  if  they  did 
not  seek  the  protection  of  the  laws 
designed  for  the  poor  man.  But  sup- 
posing that  you  provide  that  a  man  shall 
absolutely  sacrifice  his  public  position 
if  he  becomes  insolvent  there  will  be  a 
great  temptation  to  public  men  who  are 
poor  not  to  have  recourse  to  the  protection 
of  the  Insolvency  and  the  Bankruptcy 
Courts.  You  at  once  create  a  temptation 
which  has  never  before  existed  in  the  public 
life  of  most  of  the  colonies.  Men  who  fear 
that  they  are  being  pursued,  not  with  the 
ordinary  force  of  the  law,  but  with  an  ex- 
ceptional rigour,  will  have  a  temptation  pre- 
sented to  them,  if  they  are  weak,  to  adopt 
questionable  means  to  save  themselves  from 
expulsion  from  public  life.  We  would  not  be 
elevating  public  life  by  inserting  in  the  Bill 
a  provision  of  this  character.  I  should 
go  with  Sir  John  Downer  and  Mr.  Symon 
if  they  proposed  that  a  man  who  had  been 
refused  his  certificate  of  discharge  should 
be  disqualified  from  holding  his  seat  in 
Parliament,  because  the  moment  a  certi- 
ficate of  discharge  is  refused  a  stamp  of 
dishonesty  is  placed  upon  the  insolvent's 
business  transactions,  and  that  should  be  a 
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disqualification.  But  here  there  is  no  pro- 
vision of  that  character,  and  the  clause 
says  that  a  man  is  to  be  deemed  guilty 
before  he  is  tried.  You  cannot  within 
the  30  days,  if  any  political  opponent 
chooses  to  set  the  wheels  in  motion,  get  a 
certificate  of  discharge. 

Mr.  Trenwith. — If  he  is  a  good  man, 
would  not  he  be  returned  to  Parliament 
again  ? 

Mr.  CARRUTHERS.— He  would;  but 
the  Ministry  might  be  dissolved,  and  the 
whole  state  of  affairs  politically  might  be 
thrown  into  confusion.  Are  we  to  be 
told  that  three  years  afterwards  an  error, 
such  as  I  have  described,  may  be  remedied 
by  the  man  being  re-elected  to  Parlia- 
ment 1  That  is  too  big  a  price  to  pay  in 
such  a  matter  as  this.  I  do  hope,  therefore, 
that  the  Convention  will  carry  this  pro- 
posal. If  Sir  John  Downer  and  others 
who  are  wavering  think  that  some  pro- 
tection is  necessary,  let  it  be  provided  in 
another  sub-section  that  where  a  man  is 
refused  a  certificate  of  discharge  he  shall 
be  disqualified  from  holding  his  seat. 
The  amendment  was  negatived. 
[The  Chairman  left  the  chair  at  eight 
minutes  to  one  o'clock  p.m.  The  committee 
resumed  at  ten  minutes  past  turn  oi'clock 
p.m.] 

Clause  45.  Any  person  who — 

iv.  Holds  any  office  of  profit  under  the 
Crown,  or  any  pension  payable  dur- 
ing the  pleasure  of  the  Crown  out  of 
any  of  the  revenues  of  the  Common- 
wealth ;  but  this  sub-section  does 
not  apply  to  the  office  of  any  of  the 
Queen's  Ministers  of  State  for  the 
Commonwealth  or  to  the  receipt  of 
pay,  half-pay,  or  a  pension  by  any 
person  as  an  officer  or  member  of  the 
Queen's  navy  or  army,  or  to  the  re- 
ceipt of  pay  as  an  officer  or  member 
of  the  naval  or  military  forces  of  the 
Commonwealth  by  any  person  whose 
services  are  not  wholly  employed  by 
the  Commonwealth  : 

shall  be  incapable  of  being  chosen  or  of  sitting 
as  a  senator  or  a  member  of  the  House  of  Re- 
presentatives. 


Sir  JOHN   FORREST    (Western 
tralia). — I  beg  to  move — 

That  the   words  "or  of  any  of  the  Qu 

Ministers  in  a  state "  be  inserted  after  the 
words  "  Ministers  of  State  for  the  Common- 
wealth "  in  sub-section  (4). 

My  object  in  moving  for  the  insertion 
of  these  words  is  that  the  clause  shall 
not  apply  to  Ministers  of  the  Crown  in  the 
various  states.  There  was  a  provision  in 
the  Bill,  in  Adelaide  I  think  it  was,  that 
a  member  of  a  state  Parliament  should 
not  be  eligible  to  be  a  member  of  the  Fede- 
ral Parliament.  That  provision  was  con- 
tained in  the  Bill  of  1891,  but  it  has  been 
excised,  and  therefore  in  the  Constitution 
there  is  nothing  to  prohibit  a  member  of 
a  state  Parliament  from  being  a  member 
of  the  Federal  Parliament.  Unless  the 
words  I  move  to  be  inserted  are  inserted, 
a  member  of  a  state  Government  will  not 
be  eligible  to  be  a  member  of  the  Federal 
Parliament.  I  can  well  understand  that 
this  arrangement  may  be  inconvenient, 
and  I  should  not  oppose  the  introduction 
of  a  provision  that  one  person  should  not 
be  a  member  of  a  state  Executive  as  well 
as  a  member  of  the  Federal  Executive. 
But  we  are  confronted  with  a  difficulty, 
especially  in  the  beginning  of  the  opera- 
tion of  the  Federal  Constitution.  By-and- 
by,  no  doubt,  as  time  goes  on,  the  diffi- 
culty which  we  experience  at  the  present 
time  will  not  continue.  The  states  will 
settle  down,  aud  the  Federal  Government 
will  settle  down,  and  it  will  be  found  that 
one  man  will  not  be  eligible  in  the  view  of 
the  electors  to  fill  the  two  offices.  But,  at 
the  beginning  of  the  operation  of  the  Con- 
stitution, we  are  confronted  with  this  diffi- 
culty— that,  unless  these  words  are  in- 
serted, there  is  not  one  Premier,  not  one 
Minister  of  the  Crown  in  the  colonies,  who 
will  be  able  to  nominate  himself  to  be 
chosen  as  a  member  of  the  first  Federal 
Parliament.  To  ask  those  who  are  in 
office  at  the  present  time,  to  ask  those 
who  are  Premiers  of  colonies,  to  say, 
before  they  are  eligible  to  be  chosen  even 
as    a  member  of  the  Federal  Parliament, 
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they  must  resign  all  the  offices  they  hold  is, 
I  think,  absurd  and  not  reasonable.  I  ask 
honorable  members  to  insert  these  words, 
so  that  the  clause  shall  not  apply  to  any 
Minister  of  the  Commonwealth  or  to  any 
of  the  Queen's  Ministers  in  the  states. 
I  think  I  need  not  say  any  more  in  regard 
to  the  matter.  The  thing  seems  to  me 
clear  enough.  Unless  honorable  members 
wish  to  exclude  all  the  Queen's  Minis- 
ters at  the  present  time  in  all  the  states 
they  must  vote  for  the  insertion  of  these 
words. 

Mr.  O'CONNOR  (New  South  Wales).— 
No  doubt  there  are  some  inconveniences 
in  adopting  this  proposal ;  but,  on  the 
other  hand,  there  are  greater  inconve- 
niences in  not  adopting  it.  I  think  the 
right  honorable  member  has  shown  very 
good  ground  for  carrying  his  amendment. 
The  principal  argument  which  appealed 
to  my  mind  is  that  in  this  scheme  of 
federation,  particularly  in  the  finance 
scheme  which  we  have  adopted,  it  is  very 
necessary  that  the  states  should  keep  a 
sharp  look-out  on  the  management  of  the 
finances  of  the  Commonwealth,  and  it  is 
highly  desirable  that  the  leading  public 
men  in  the  states  should  be  in  the  Fede- 
ral Parliament,  particularly  those  leading 
public  men  in  the  states  who  can  speak 
with  the  authority  of  office  regarding  the 
position  of  the  finances  of  the  states.  Of 
course,  under  certain  circumstances,  it 
might  be  inconvenient,  and,  as  the  right 
honorable  member  pointed  out,  it  would 
be  very  inconvenient  to  have  a  pei*son 
occupying  the  dual  position  of  a  Minister 
in  the  Commonwealth  and  a  Minister  in 
the  state.  It  is  highly  probable  that 
the  state  Parliament  will  look  after  that. 
It  is  a  matter  we  may  very  well  leave  the 
state  Parliament  to  deal  with.  The 
amendment  is  an  improvement  on  the 
clause,  especially  in  aiding  the  Com- 
monwealth at  the  beginning  of  its  exist- 
ence, and  I  think  it  ought  to  be  carried. 

The  amendment  was  agreed  to. 

The   clause,    as   amended,    was   agreed 
to. 

[Sir  John  Forrest. 


Clause  46. — If  a  senator  or  member  of  the 
House  of  Representatives — 

i.  Becomes  subject  to  any  of  the  disa- 
bilities mentioned  in   the  last  pre- 
ceding section  :  or 
II.   Takes  the  benefit,  whether  by  assign- 
ment, composition,  or  otherwise,  of 
any    law  relating  to    bankrupt    or 
insolvent  debtors  :  or 
in.  Directly  or  indirectly  accepts  or  re- 
ceives  any   fee   or   honorarium    for 
work  done  or  services  rendered   by 
him  for  or  on  behalf  of  the  Common- 
wealth while  sitting  as  such  mem- 
ber : 
his  place  shall  thereupon  become  vacant. 

Mr.  ISAACS  (Victoria).— This  clause 
has  been  recast  by  the  Drafting  Commit- 
tee, and,  as  I  gather,  is  intended  to  incor- 
porate the  provisions  of  clauses  46,  47, 
and  48  in  the  Bill  as  amended  in  Sydney. 
Very  good  work  has  been  done  by  the 
committee  in  the  attainment  of  brevity, 
but  it  seems  to  me  that  there  is  some 
little  danger  in  connexion  with  this  clause, 
and  there  are  several  points  to  which  I 
should  like  to  direct  the  attention  of  the 
honorable  and  learned  member  (Mr. 
O'Connor).    The  clause  provides  that — 

If  a  senator  or  member  of  the  House  of  Re- 
presentatives— 

i.  Becomes  subject  to  any  of  the  dis- 
abilities mentioned  in  the  last  pre- 
ceding section  ..... 
his  place  shall  thereupon  become 
vacant. 

Sub-section  (4)  of  clause  45  provides  that 
any  person  who  holds  an  office  of  profit 
under  the  Crown,  not  being  the  office 
of  any  of  the  Queen's  Ministers  of  State 
for  the  Commonwealth,  is  to  be  the  sub_ 
ject  of  a  disability.  Therefore,  acceptance 
of  the  office  of  a  Queen's  Minister  of  State 
for  the  Commonwealth  does  not  vacate  the 
seat  of  a  senator  or  member  of  the  House 
of  Representatives.  Is  it  intended,  or  is 
it  right,  to  make  that  a  cast  iron  pro- 
vision of  the  Constitution?  I  do  not 
think  that  the  clauses  of  the  old  Bill 
made  this  provision. 

Mr.  O'Connor. — The  clauses  which  have 
been  remodelled  were  exactly  to  the  same 
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effect.  That  would  have  worked  out  in 
the  tame  way. 

Mr.  ISAACS. — I  have  no  recollection  of 
the  committee  coming  to  such  a  determina- 
tion. In  any  case  I  should  like  to  direct 
the  attention  of  honorable  members  to  the 
position  that  it  is  not  left  to  the  Common- 
wealth Parliament  or  to  the  people  here- 
after to  determine  whether  a  senator  or 
member  of  the  House  of  Representatives 
accepting  the  position  of  Minister  of  State 
for  the  Commonwealth  is  or  is  not  to 
vacate  his  seat.  But  it  seems  to  me  that 
the  matter  ought  to  be  left  to  the  Federal 
Parliament.  The  next  point  to  which  I 
will  direct  attention  is  more  serious.  Sub- 
section (2)  of  clause  46  provides  that  the 
seat  of  a  senator  or  member  of  the  House 
of  Representatives  is  to  become  vacant  if 
he— 

takes  the  benefit  ...  of  any  law  relating 
to  bankrupt  or  insolvent  debtors. 

Mr.  Higgins. — Does  not  a  bankrupt 
take  the  benefit  if  he  is  given  it  ? 

Mr.  ISAACS. — A  distinction  has  been 
drawn  very  clearly  in  many  Acts,  and  is 
drawn  in  clause  46  of  the  old  Bill.  Sub- 
section (2)  of  the  old  clause  46  provides 
that  the  seat  of  a  member  is  to  become 
vacant  if  he — 

is  adjudged  bankrupt  or  insolvent,  or  takes 
the  benefit  of  any  law  relating  to  bankrupt  or 
insolvent  debtors. 

Thus  a  distinction  is  drawn  between 
taking  the  benefit  of  the  law,  and  being 
forced  to  take  advantage  of  it.  Some 
years  ago  a  decision  was  given  by  Mr. 
Justice  Fellows,  which  went  very  far  in 
the  direction  of  drawing  a  strong  dis- 
tinction between  the  case  of  a  public  ser- 
vant who  became  insolvent,  and  one  who 
was  made  insolvent,  the  becoming  insol- 
vent being  thought  a  voluntary  act.  The 
result  of  the  provision  in  the  Bill  is  that, 
while  a  member  taking  the  benefit  of  any 
bankruptcy  law  would  be  incapable  of 
sitting,  his  place  would  not  become  vacant. 
Therefore,  no  one  could  be  appointed  in 
his  place. 


Mr.  O'Connor — The  difficulty  is  got 
over  by  sub-section  (3)  of  the  previous 
clause.  A  man's  seat  becomes  vacant  if 
he  is  the  subject  of  any  of  the  disabilities 
mentioned  in  clause  45,  included  among 
which  are  the  disabilities  mentioned  in 
sub-section  (3)  of  clause  45. 

Mr.  ISAACS. — What  is  the  meaning  of 
sub-section  (2)  of  clause  46  ? 

Mr.  O'Connor. — That  sub-section  re- 
fers to  a  voluntary  act  on  the  part  of  the 
bankrupt. 

Mr.  Higgins. — Ought  you  not  to  have 
the  same  phrase  in  sub-section  (2)  as  you 
have  in  sub-section  (3)  of  clause  45? 

Mr.  ISAACS.— Yes.  Thai  would  get 
over  the  difficulty.  If  in  sub  section  (2)  of 
clause  46  you  put  an  express  reference 
to  a  certain  class  of  insolvency,  that  must 
exclude  by  inference  any  other  class  of 
insolvency.  There  is  another  point,  and 
this  is  also  a  very  serious  one,  to 
which  the  Premier  of  Victoria  drew  my 
attention  before  lunch.  Sub-section  (3) 
of  clause  46  provides  that  the  seat  of  a 
senator  or  member  of  the  House  of  Re- 
presentatives is  to  become  vacant  if 
he  — 

directly  or  indirectly  accepts  or  receives  any 
fee  or  honorarium  for  work  done  or  service 
rendered  by  him  for  and  on  behalf  of  the  Com- 
monwealth while  sitting  as  such  member. 

No  exception  is  made  to  meet  the  case  of 
a  Minister  of  the  Crown.  There  is  pro- 
vision made  elsewhere  in  the  Constitution 
for  the  payment  of  salary  to  Ministers  for 
services  rendered  to  the  Commonwealth, 
which  might  include  his  services  as  a 
senator.     Clause  48a  provides  that — 

Until  the  Parliament  otherwise  provides,  each 
senator,  and  each  member  of  the  House  of  Re- 
presentatives, shall  receive  for  his  services  an 
allowance  of  £400  a  year,  to  be  reckoned  from 
the  day  on  which  he  takes  his  seat. 

The  allowance  spoken  of  there  might  be 
regarded  as  an  honorarium,  or  as  a  fee, 
but  it  is  an  allowance  for  "services,"  which 


is  the  word   used 
clause  46. 


in   sub-section   (3)    of 


1944 


Commonwealth  of 


\1  March,  1898." 


Australia  Bill. 


Mr.  Lyne. — What  would  be  the  posi- 
tion of  a  barrister  or  solicitor  voting  in 
connexion  with  a  case  in  which  he  was 
interested  outside  % 

Mr.  ISAACS. — The  clause  does  not  deal 
with  that  matter,  though  no  doubt  it  is 
one  of  very  great  importance,  Although 
most  excellent  work  has  been  done  by  the 
Drafting  Committee  in  recasting  three 
clauses  of  the  Bill,  I  think  it  is  necessary 
that  I  should  draw  attention  to  these 
matters.  I  think  that  a  very  slight  alter- 
ation would  get  rid  of  the  difficulties  to 
which  I  have  referred. 

Mr.  O'CONNOR  (New  South  Wales).— 
The  last  point  which  the  honorable  and 
learned  member  has  raised  no  doubt  re- 
quires attention,  but  I  think  the  difficulty 
would  be  got  over  by  the  insertion  of  some 
words  like  these  : — 

directly  or  indirectly  accepts  or  receives, 
otherwise  than  as  is  provided  by  this  Constitu- 
tion. 

The  matter  is  one  to  which  the  Drafting 
Committee  will  pay  attention.  With  re- 
gard to  the  other  matter  of  which  he  has 
spoken,  I  think  that  upon  consideration 
he  will  find  that  no  amendment  is  neces- 
sary. A  member  subject  to  any  of  the 
disabilities  mentioned  in  clause  45  loses 
his  seat  under  the  provisions  of  clause  46. 
Amongst  the  disabilities  in  clause  45  is 
that  mentioned  in  sub-section  (3),  which 
says  that — 

Any  person  who  is  an  undischarged  bank- 
rupt or  insolvent 

shall  be  incapable  of  sitting  as  a  senator 
or  member  of  the  House  of  Representatives. 
So  that  directly  a  man  became  bankrupt 
or  insolvent,  and  until  his  discharge,  he  is 
under  one  of  the  disabilities  in  sub-sec- 
tions (3),  (4),  and  (5).  As  soon  as  he  comes 
under  these  disabilities  his  place  becomes 
vacant.  That  deals  with  cases  of  com- 
pulsory sequestration,  and  leaves  only 
those  cases  in  which  a  man  may  volun- 
tarily seek  the  assistance  of  the  Bank- 
ruptcy Court.  It  is  to  deal  with  the 
latter  cases  that  sub-section  (2)  is  intro- 
duced. There  are  cases  in  which  a 
{Mr.  Isaacs. 


man  may  make  an  arrangement  with  some 
of  his  creditors  without  insolvency,  and  yet 
this  arrangement  comes  under  the  direc- 
tion of  the  court,  which  has  togive  a  certain 
legal  effect  to  it.  There  are  some  cases 
in  which  a  person  may  take  the  benefit 
of  the  insolvency  laws  by  assignment  or 
composition  made  under  the  direction  of 
the  court,  and  have  a  certain  legal  effect 
given  to  that  arrangement  by  the  court 
without  actually  becoming  bankrupt  or  in- 
solvent. It  is  to  provide  for  cases  of  that 
kind  that  sub-section  (2)  was  introduced. 

Mr.  Higgins. — If  you  drop  out  sub- 
section (2)  would  it  not  answer  your 
purpose  1 

Mr.  O'CONNOR.— I  do  not  think  it 
would.  The  Bill  would  not  then  deal 
with  cases  of  assignment  or  composition 
which  take  place  under  the  guidance  or 
protection  of  the  court,  and  have  legal 
effect  given  to  them. 

Mr.  BARTON  (New  South  Wales).— 
I  suggest  that  the  words  "otherwise  than 
is  provided  by  this  Constitution"  would 
meet  the  case. 

Mr.  Higgins. — Is  it  intended  that  a 
member,  on  taking  office,  is  to  vacate  his 
seat  and  be  reelected  1  If  it  is  not, 
I  think  the  clause  would  work  out  all 
right. 

Mr.  BARTON.— It  is  not  intended  to 
impose  that  disability.  The  Constitutional 
Committee,  during  their  work  in  1891, 
did  not  provide  for  the  vacating  of  seats 
by  Ministers  on  the  acceptance  of  office. 
It  has  been  considered  that  the  Statute  of 
Anne  really  applies  to  a  condition  of  things 
existing  in  that  day  which  the  progress  of 
representative  government  has  rendered  a 
non-existing  condition  now.  There  is  no 
longer  the  necessity  for  imposing  that  dis- 
ability on  Ministers.  The  object  of  the 
Statute  of  Anne,  in  aiming  at  placemen,  is 
no  longer  an  object  which  applies  to  the 
office  of  Ministers  of  the  Crown. 

Mr.  Higgins. — You  have  the  law  in  New 
South  Wales. 

Mr.  BARTON.— We  have  it  in  New 
South  Wales  and  in  Victoria,   but  not  in 
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South  Australia,  I  believe.  It  is  regarded 
now  as  an  unnecessary  burden.  I  agree 
with  Mr.  Higgina  that,  if  the  provision 
referred  to  be  not  made,  the  clause  will 
work  out  all  right.  1  think  the  Conven- 
tion might  very  well  adopt  an  amendment, 
which  I  now  beg  to  move — 

That  in  the  first  line  of  sub-section  (2),  after 
the  word  "services,"  the  words  "otherwise 
than  is  provided  by  this  Constitution"  be 
inserted. 

Sir  George  Turner. — Does  that  let  the 
Judges  in  ? 

Mr.  BARTON.— No,  I  do  not  think  so. 

The  CHAIRMAN.— Does  this  proposal 
come  before  the  amendment  of  Mr.  Reid  ? 

Mr.  Reid. — Yes. 

Mr.  BARTON.— I  will  take  those  words, 
if  they  are  inserted,  to  be  a  direction  to 
the  Drafting  Committee  to  provide  ade- 
quately for  the  contingency. 

Mr.  LEWIS  (Tasmania).— Is  that  not 
going  too  far  1  Does  it  not  include  the 
Judges  1 

Mr.  Isaacs. — This  refers  only  to  vacating 
seats  on  taking  office. 

Mr.  Barton. — This  provision  is  only  to 
make  seats  vacant.  A  Judge  would  have 
first  to  get  there,  which  he  cannot. 

The  amendment  was  agreed  to. 

Mr.  REID  (New  South  Wales).— I  beg 
to  move — 


= 


That  in  clause  46,  after  the  word  "  Common - 
ealth,"  in  the  last  line  of  the  clause  but  one, 
sert  "  or  for  work  done  or  services  rendered 

in   Parliament  for  or  on   behalf  of  any  other 

person. " 

If  this  provision  had  been  in  the  Constitu- 
tion of  the  United  States  there  would 
have  been  an  opportunity  of  stopping  a 
number  of  abuses  in  connexion  with 
legislative  measures.  I  do  not  suppose  it 
happens  in  the  colonies — at  any  rate,  I 
know  of  no  such  case — but  it  has  been 
staled  that  Members  of  Parliament,  even 
in  the  colonies,  have  accepted  payment  for 
putting  Bills  through  the  Houses.  As  I 
have  said,  I  have  never  known  of  a  case 
of  the  sort,  but  it  is  quite  possible  such 
things   have    happened.     We  do  not  wish 


such  a  condition  of  affairs  to  arise.  If 
we  disqualify  a  man  for  performing  service 
for  the  Commonwealth  for  payment,  it  is 
equally  important  that  he  should  be  dis- 
qualified for  accepting  fees  for  work  done 
in  the  legislative  body.  Under  the  latter 
circumstances  the  member  works  under 
false  pretences.  He  appears  to  work  in 
the  public  interest,  when  really  he  is 
accepting  payment  for  putting  measures 
through  the  Legislature.  The  words  I 
have  moved  refer  to  quite  a  different  olasa 
of  cases  to  those  we  have  just  dealt  with. 
My  object  is  to  prohibit  Members  of  Par- 
liament using  their  position  for  payment 
for  advocating  Bills  and  so  forth. 

Mr.  Isaacs. — What  do  you  mean  by 
"  work  done  or  services  rendered  "  ? 

Mr.  REID.— You  had  better  ask  the 
Drafting  Committee  ;  I  am  using  their 
words. 

Mr.  Barton. — These  are  the  words  in- 
serted at  the  instance  of  Mr.  Carruthers 
at  Adelaide. 

Mr.  REID. — This  amendment  refers 
only  to  the  first  line  of  the  clause — "  If  a 
senator  or  member  of  the  House  of  Repre- 
sentatives." The  sub-section  will  now 
read  : — 

Directly  or  indirectly  accepts  or  receives 
any  fee  or  honorarium  for  work  done  or  ser- 
vices rendered  by  him,  for  or  on  behalf  of  the 
Commonwealth,  or  for  work  done  or  services 
rendered  in  Parliament,  for  or  on  behalf  of  any 
other  person. 

This  is  a  class  of  industry  we  want  to 
suppress. 

Mr.  DOUGLAS  (Tasmania).— In  the 
standing  orders  of  the  House  of  Commons  it 
is  laid  down  that  members,  either  by  them- 
selves or  by  others,  are  prohibited  from 
receiving  fees  for  work  done  in  the  House 
of  Commons.  That  is  a  standing  rule 
I  tried  to  introduce  in  Tasmania,  and  I 
think  that  Mr.  Reid  should  go  a  little 
further,  and  insert  the  words — "  either  by 
themselves  or  any  other  person." 

Mr.  Reid. — I  think  that  my  amend- 
ment will  cover  every  member. 
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Mr.  DOUGLAS.— But  the  member  very 
frequently  is  in  partnership  with  others, 
and  he  receives  money  indirectly  through 
his  office.  This  is  a  very  common  practice 
in  regard  to  private  Bills,  and  it  should 
be  prohibited.  It  would  be  well  to  adopt 
the  wrords  of  the  standing  order  of  the 
House  of  Commons. 

Mr.  BARTON  (New  South  Wales).— 
The  amendment  of  my  right  honorable 
friend  deals  to  a  large  extent  with  the 
mischief  provided  for  by  the  House  of  Com- 
mons in  dealing  with  bribes.  There  is  a 
passage  in  the  tenth  edition  of  May,  page 
81,  which  may  be  useful  as  dealing  with 
the  subject : — 

So  also  the  acceptance  of  a  bribe  by  a  member 
has  ever,  by  the  law  of  Parliament,  been  a 
grave  offence,  which  has  been  visited  by  the 
severest  punishments.  In  1677  Mr.  John  Ash- 
hurnham  was  expelled  for  receiving  £500  from 
the  French  merchants  for  business  done  in  the 
House.  In  1694  Sir  John  Trevour  was  declared 
guilty  of  a  high  crime  and  misdemeanour,  in 
having,  while  Speaker  of  the  House,  received  a 
gratuity  of  1,000  guineas  from  the  City  of 
London  after  the  passing  of  the  Orphans  Bill, 
and  was  expelled. 

It  will  be  recollected  that  the  powers, 
privileges,  and  immunities  of  the  House  of 
Commons  will  extend  to  the  Federal  Par- 
liament under  the  Bill  as  it  stands.  May 
goes  on : — 

In  1695  Mr.  Guy,  for  taking  a  bribe  of  200 
guineas,  was  committed  to  the  Tower,  and  Mr. 
Hungerford  was  expelled  for  receiving  20 
guineas  for  his  services  as  chairman  of  the 
committees  on  the  Orphans  Bill. 

I  think  that  that  is  the  kind  of  service  to 
which  my  right  honorable  friend  alluded. 

Mr.  Reid. — Yes. 

Mr.  BARTON.— We  read  further  in 
May  ■ — 

Nor  has  the  law  of  Parliament  been  confined 
to  the  repression  of  direct  pecuniary  corrup- 
tion. To  guard  against  indirect  influence,  it 
has  further  restrained  the  acceptance  of  fees  by 
its  members  for  professional  services  connected 
with  any  proceeding  or  measure  in  Parliament. 
A  member  is,  accordingly,  incapable  of  prac- 
tising as  counsel  before  the  House,  or  on  any 
committee.  By  resolution,  26th  February, 
1830,  members  of  the  House  of  Commons  are 
[Mr.  Douglas. 


prohibited  from  engaging,  either  by  themselves 
or  by  a  partner,  in  the  management  of  private 
Bills  before  this  or  the  other  House  of  Parlia- 
ment for  pecuniary  reward. 
It  is  worthy  of  consideration  whether  a 
resolution  of  that  kind  is  not  merely 
declaratory  of  the  rights  of  the  House. 
May  goes  on — 

Nor  is  it  consistent  with  parliamentary  or 
professional  usage  for  a  member  to  advise  as 
counsel  upon  any  private  Bill,  or  other  pro- 
ceeding in  Parliament. 

There  is  a  note  referring  to  a  resolution  of 
June,  1858.     That  note  says — 

By  resolution  22nd  June,  1858,  113  C.  J.,  247, 
the  Commons  declared  that  it  is  derogatory  to 
the  dignity  of  the  House  that  any  of  its  mem- 
bers should  bring  forward,  promote,  or  advo- 
cate in  this  House  any  proceeding  or  measure 
in  which  he  may  have  acted  or  been  concerned, 
for  or  in  consideration  of  any  pecuniary  fee  or 
reward. 

The  ruling  of  the  Speaker  regarding  the 
scope  of  the  resolution  was  reported,  but 
to  that  report  I  have  not  had  time  to  refer. 
This  is  a  matter  the  House  of  Commons 
has  always  dealt  with  as  within  the  scope 
of  its  powers  and  privileges,  which  powers 
and  privileges  will  belong  to  the  Federal 
Parliament  under  a  preceding  clause — I 
think  clause  8 — of  the  Constitution  deal- 
ing with  the  matter.  Under  the  circum- 
stances, I  ask  my  honorable  friend  to  say 
whether  it  would  not  be  advisable  to 
leave  the  matter  as  it  stands  provided  for 
by  the  Constitution.  He  may  be  quite 
sure  that  there  will  be  a  Parliament 
which  will  be  no  less  prone  to  deal 
with  matters  of  this  kind  than  any 
Parliament  we  have  any  knowledge  of. 
I  confess  I  am  a  little  doubtful  about 
loading  the  Constitution  with  provisions 
of  this  kind,  which,  although  when  in  the 
Constitution,  are,  in  one  sense,  matters  of 
legislation,  are  really  regulations  of  Parlia- 
ment on  matters  which  are  within  its  own 
particular  province,  and  which  Parliament 
may  be  well  expected  to  deal  with.  There 
never  has  been  any  hesitation  in  a  com- 
munity with  English  representative  in- 
stitutions in  dealing  with  matters  of  this 
kind.     We  have  seen  how  these  matters 
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have  been  dealt  with  by  the  Hon- 
Commons,  and  we  have  given  the  privi- 
leges of  the  House  of  Commons  to  the 
Federall  Parliament.  I  do  not  think 
any  one  of  us  will  anticipate  that 
the  Federal  Parliament  will  be  slow  to 
avail  itself  of  its  privileges.  Is  it  any 
more  necessary  to  make  provision  for  a 
matter  of  this  kind  than  for  a  great  many 
other  matters  which  we  may  be  quite  sure 
Parliament  will  have  under  its  cognisance, 
and  which,  when  they  are  infringements  of 
proper  conduct  as  illustrated  by  the  his- 
tory of  Parliament,  will  be  dealt  with  in 
the  way  in  which  the  British  Parliament 
has  always  dealt  with  them.  I  am  quite 
at  one  with  Mr.  Reid  in  his  object,  but  I 
am  rather  inclined  to  think  that  the  object 
would  be  served  by  leaving  the  matter  to 
the  operation  of  the  Constitution  as  it  is 
drawn. 

Mr.  REID  (New  South  Wales).— I  must 
confess  that,  after  listening  to  Mr.  Barton, 
it  is  infinitely  better  this  matter  should 
be  settled  on  the  face  of  the  Con- 
stitution than  that  it  should  come  to 
pass  some  particular  member  should  be 
arraigned  before  the  House  for  having 
accepted  some  such  reward  as  I  have 
referred  to.  I  had  in  my  own  mind  the 
history  of  the  working  of  the  Constitu- 
tion of  the  United  States.  I  wish 
to  see  put  plainly  on  the  face  of 
this  Constitution  a  rule  which  all  mem- 
bers will  have  to  abide  by.  If  they 
did  not  abide  by  it  there  would  be  no 
plea  of  not  knowing  the  law,  or  any- 
thing of  that  sort.  I  suggest,  in  the  inte- 
-  of  the  working  of  our  parliamentary 
institutions,  that  this  principle  should  be 
put  in  if  only  as  a  guide  to  honorable 
members  who  might  perhaps  not  think  it 
improper  to  receive  payment  for  labour 
done,  say,  in  connexion  with  private  Bills. 

Mr.  Isaacs. —If  my  honorable  friend  is 
going  to  do  that,  would  it  not  be  better  to 
add  the  words  "  or  corporation  "  ? 

Mr.  REID.— I  will  agree  to  that,  and 
ask  leave  to  amend  the  amendment  so  that 
it  shall  read  "  any  person  or  corporation." 


The  amendment  was  amended  by  leave. 

The  amendment  was  agreed  to. 

Mr.  KINGSTON  (South  Australia).-! 
would  suggest  that  we  should  probably 
carry  out  what  we  desire  if  instead  of  speci- 
on  whose  behalf  anything  might 
be  done,  we  should  simply  say  that  any 
member  of  the  Senate  or  House  of  Repre- 
sentatives who  directly  or  indirectly  re- 
ceived payment  for  labour  done  or  for 
services  other  than  those  for  which  an 
honorarium  was  provided  by  the  Consti- 
tution should  be  liable  to  this  penalty. 

Mr.  Barton. — We  have  inserted  words 
to  that  effect. 

Mr.  KINGSTON.— It  would  make  it 
just  as  complete  and  more  effectual  if  we 
struck  out  all  the  attempted  specification 
of  the  persons  on  whose  behalf  the  work 
might  be  done.  We  should  simply  impose 
the  penalty  if  he  did  work  as  a  senator  or 
member  of  the  House  of  Representatives, 
and  took  any  remuneration  which  is  not 
provided  by  the  Constitution. 

Mr.  Barton. — I  will  take  a  note  of  that 
matter. 

Clause,  as  amended,  agreed  to. 

Clause  52. — The  Parliament  shall,  subject  to 
the  provisions  of  this  Constitution,  have  full 
power  to  make  laws  for  the  peace,  order,  and 
good  government  of  the  Commonwealth  with 
respect  to — 

(1)  The  regulation  of  trade  and  commerce 
with  other  countries  and  among 
the  several  states 

Mr.  GLYNN  (South  Australia).— I  beg 
to  move — 

For  the  purposes  of  this  sub-section,  water* 
shall  he  deemed  navigable  for  trade  and  com- 
merce which,  either  by  themselves  or  in  con- 
nexion with  other  waters,  are  in  fact  navi- 
gated permanently  or  intermittently  for  trade 
and  commerce  with  other  nations,  or  among  the 
several  states. 

I  gave  notice  of  this  amendment  after 
the  printed  list  of  amendments  was  issued. 
I  have  given  notice  of  it  with  some  hesi- 
tation, and  it  was  only  after  I  saw  that 
the  Right  Hon.  Mr.  Reid  proposed  to  add 
another  sub-section  that  I  did  so.  My  de 
sire  is  simply  to  leave  the  various  colonies 
in  the  position  in  which  they  were  when 
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|  the  Constitution  was  drafted.  I  am  not 
going  to  argue  at  length  the  policy  of  this 
matter.  Honorable  members  will  have  it 
in  their  minds  that  a  definition  was  intro- 
duced to  give  certainty  as  to  what  could 
be  done,  that  is,  as  to  the  application  of 
the  principle  of  many  of  the  American 
decisions  to  the  river  systems  of  Australia. 
It  is  not  the  application  of  the  principle 
of  the  American  decisions  to  the  Darling 
only,  but  to  the  Murray,  because  there  are 
many  months  in  the  year  when  the  Mur- 
ray, from  Albury  down  to  the  mouth,  is  a 
navigable  river. 

Mr.  Lyne. — Are  you  sure  that  this  will 
not  extend  to  everything  *? 

Mr.  GLYNN.  —  I  will  explain  to  the 
honorable  member  that  it  does  not  ex- 
tend to  everything.  My  amendment  is 
to  cover  the  case  of  a  river  which  may  be 
navigable  six  or  eight  months  in  the  year, 
and  which  is  not  navigable  during  the 
rest  of  the  year.  That  will  leave  out 
all  the  rivers  which  do  not  form  part  of 
the  great  chain  of  communication  which 
the  Darling  and  the  Murray  do  among 
the  various  states.  The  proposal  is 
to  add  to  sub-section  (1),  for  the  pur- 
poses of  this  sub-section,  that  waters  shall 
be  deemed  navigable  for  trade  and  com- 
merce which,  either  by  themselves  or  in 
connexion  with  other  waters,  are  navigated 
permanently  or  intermittently  for  trade 
and  commerce  with  other  nations  or 
among  the  several  states. 

Mr.  Reid. — You  provide  that  they  shall 
be  deemed  navigable  for  trade  and  com- 
merce during  the  particular  time  when 
they  are  not  navigable. 

Mr.  GLYNN. — The  section  does  not 
state  that  they  shall  be  navigable  at  all 
times. 

Mr.  Reid. — You  say  that  they  shall  be 
deemed  navigable  even  at  the  time  when 
they  are  intermittent. 

Mr.  GLYNN.  —  The  right  honorable 
gentleman  will  see  that  they  are  deemed 
to  be  navigable  only  for  a  certain  purpose 
under  sub-section  (1),  that  is,  for  the  pur- 
pose of  the  Federal  Parliament  having 
[Mr.  Glynn. 


jurisdiction  to  legislate  in  relation  to  them. 
That  will  take  away  from  what  might 
otherwise  be  the  absurdity  of  declaring 
that  a  river  is  what  it  is  not.  I  only 
want  the  definition  for  a  specific  pur- 
pose, the  purpose  of  giving  the  Federal 
Parliament  power  to  legislate  over  the 
several  rivers.  I  would  remind  honorable 
members  of  what  Mr.  Isaacs  said,  in  his ' 
clear  and  able  speech  on  the  rivers  question, 
that  the  Judiciary  has  no  power  under  the 
trade  and  commerce  clause  in  America  until 
the  Parliament  legislates.  That,  I  under- 
stand, is  the  principle  which  is  so  clearly 
expounded  by  the  honorable  member. 

Mr.  Reid. — I  will  accept  the  honorable 
member's  amendment  if  he  will  accept 
mine. 

Mr.  GLYNN.— I  should  like  to  oblige 
the  honorable  gentleman,  but  the  best 
way  is  to  get  my  amendment  in  first,  and 
then  see  what  it  looks  like.  I  should  like 
to  shorten  debate  by  not  moving  my 
amendment  if  Mr.  Reid  will  consent  to 
strike  his  out.  However  much  I  would 
regret  the  non-passing  of  my  amend- 
ment, I  am  willing  to  sit  down  on 
these  conditions.  I  wish  to  make  one  or 
two  references  to  the  speeches  which  were 
made  on  this  subject  after  this  clause  had 
been  put  in  with  the  general  assent  of  the 
committee,  because  there  was  no  division 
on  the  question,  but  it  was  subsequently 
struck  out  on  an  understanding — if  not 
of  all  honorable  members,  at  all  events 
an  understanding  on  the  part  of  most 
honorable  members — that  if  the  defini- 
tion were  struck  out  nothing  further 
would  be  done  to  interfere  with  the  trade 
and  commerce  clause,  and  that  there 
would  be  no  attempt  either  by  Victoria  or 
New  South  Wales  to  introduce  anything 
that  would  not  leave  the  colonies  in  the 
position  in  which  they  are  at  the  present 
time,  except  so  far  as  the  trade  and  com- 
merce clause  would,  under  the  Constitu- 
tion, affect  their  relative  positions. 

Mr.  Lyne. — Why  not  mention  South 
Australia,  as  well  as  Victoria  and  New 
South  Wales  ? 
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Mr.  GLYNN. — Because  the   surrender 

Of  this  clause  was  made  by  South  Aus- 
tralia. Some  honorable  members,  whose 
votes  would  have  carried  the  clause,  ex- 
pressed a  great  desire  to  do  so,  but,  like  Sir 
John  Downer,  they  stated  that  they  would 
rather  have  the  clause  struck  out,  upon  an 
understanding  that  nothing  else  would  be 
done.  They  did  that  in  order  to  stop 
debate,  which,  we  were  afraid,  would  run 
into  another  fortnight;  otherwise  they 
would  have  voted  for  the  retention  of  this 
definition.  I  am  sure  from  the  speeches 
of  some  other  honorable  members  that 
there  was  a  general  understanding  that 
if  this  definition  were  struck  out,  nothing 
further  would  be  done. 

Mr.  Reid. — I  announced  my  intention 
if  possible  to  allow  that  to  be  the  case, 
but  I  have  made  most  diligent  inquiry 
since  then,  and  I  find  it  is  impossible. 

Mr.  GLYNN.— I  understand  that  to  be 
the  case.  Although  the  understanding 
was  not  general,  I  will  show  by  quotations 
from  Hansard  that  a  great  many  honor- 
able members  did  vote  upon  that  under- 
standing. I  find  that,  at  page  564,  the 
Right  Hon.  Mr.  Reid  said  — 

I  am  prepared  to  take  the  risk  of  these  gene- 
ral words  so  far  as  I  am  concerned,  because  I 
am  quite  in  favour  of  any  federal  control  over 
anything  used  for  intercolonial  purposes. 

That  is  somewhat  in  the  spirit  in  which  I 
moved  this  amendment  to  give  some  con- 
trol over  rivers  that  are  really  to  be  used 
for  federal  purposes.  Then  Mr.  Isaacs 
spoke,  and,  though  he  desired  that  some- 
thing further  should  be  subsequently 
added,  still  he  did  not  object  to  the 
insertion  of  this  definition. 

Mr.  Isaacs. — Oh,  yes. 

Mr.  GLYNN. — The  honorable  member's 
assent  to  its  introduction  was  qualified 
by  the  expression  of  an  inclination  that 
something  further  should  be  added  after- 
wards for  irrigation  and  conservation. 

Mr.  Isaacs. — I  stated  then,  and  I  think 
now,  that  the  word  "  navigation  "  is  not 
sufficient.     It  should  be  "  navigable." 


Mr.  GLYNN. — The  honorable  member 
used  these  words  : — 

I  shall,  however,  support  the  insertion  of 
these  words,  but  I  hope  that  hereafter  we  shall 
have  some  provision  made  with  regard  to  con- 
servation and  irrigation. 

Then,  later  on,  Sir  John  Downer,  at  page 
583  of  the  debates,  expressed  his  belief 
that,  as  a  matter  of  principle,  the  defini- 
tion ought  to  be  introduced,  but  that,  in 
order  to  stop  further  discussion,  he  would 
vote  against  the  definition,  on  a  sort  of 
general  understanding  that  nothing  fur- 
ther would  be  doue.  Sir  John  Downer 
said — 

That  amendment  took  into  consideration  all 
the  views  upon  the  subject.  It  dealt  exhaus- 
tively with  every  question.  The  same  reason 
which  made  me  support  the  amendment  of  Mr. 
Isaacs  makes  me  oppose  that  of  Mr.  Reid.  If 
it  becomes  necessary,  or  will  assist  in  any 
friendly  understanding,  to  strike  out  Mr. 
Glynn's  clause,  I  would,  although  I  should 
think  it  a  mistake  to  do  so,  agree  to  that, 
rather  than  part  with  a  misunderstanding. 

There  is  an  expressed  condition  that  he 
gave  his  vote,  on  the  understanding  that 
nothing  further  would  be  done  if  this 
definition  were  struck  out.  There  were 
several  other  honorable  members  who  ex- 
pressed themselves  in  a  similar  way.  Sir 
John  Forrest,  for  example,  who  was  par- 
ticularly strong  on  this  being  done  as  a 
sort  of  compromise,  said,  at  page  605 — 

I  rise  for  two  purposes.  First  of  all,  I  wish 
to  express  the  hope  that  the  very  reasonable 
suggestion— and  I  think  the  best  suggestion 
that  could  be  made— of  the  leader  of  the  Con- 
vention (Mr.  Barton)  will  be  generally  accepted 
by  honorable  members.  It  seems  to  me  that 
we  shall  never  be  likely  to  get  any  proposal 
which  will  probably  secure  more  general 
approval. 

The  proposal  of  Mr.  Barton  was  to  strike 
out  the  definition,  and  he  said  if  that  was 
done  he  would  not  vote  for  the  introduc- 
tion of  Mr.  Reid's  or  any  other  amend- 
ment to  a  similar  effect.  That  shows 
that  we  have  support  given  on  that  under- 
standing by  Sir  John  Forrest.  Then  Sir 
Edward  Braddon  spoke  on  the  subject. 
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Mr.  Reid. — It  is  not  necessary  to  go 
into  detail  after  you  have  stated  the 
general  effect  of  the  speeches. 

Mr.  GLYNN.— I  think  it  better  to 
refer  to  these  expressions  of  opinion. 

Mr.  Reid. — We  shall  get  into  a  very 
long  discussion. 

Mr.  GLYNN.— I  will  not  go  into  the 
merits  of  the  definition,  but  I  think  it  is 
necessary  to  prove  these  facts.  Sir 
Edward  Braddon  said — 

I  think  we  might  have  come  to  a  decision, 
and  a  satisfactory  decision,  on  these  matters, 
within  five  minutes  or  so,  if  the  pronouncement 
of  my  right  honorable  friend  (Mr.  Reid)  had 
been  more  definite  in  its  terms — if  he  had  given 
an  unqualified  engagement  to  withdraw  his 
amendment. 

It  will,  therefore,  be  seen  that  the  ques- 
tion was  asked,  but  no  answer  was  given; 
but  there  is  the  intention  of  Sir  Edward 
Braddon  clearly  stated  that  he  would  vote 
to  strike  out  the  definition  as  a  compromise. 

Mr.  Reid.  —  Was  it  the  same  definition 
as  this  1 

Mr.  GLYNN. — Practically  the  same  de- 
finition, although  I  am  not  quite  sure 
whether  the  word  "  navigable "  was  in  it 
before.  I  put  the  word  in  now  because  it 
will  strengthen,  as  some  members  sug- 
gested, the  position  of  New  South  Wales 
in  regard  to  the  matter. 

Mr.  Reid. — If  trade  and  commerce  are 
carried  along  any  river  among  the  several 
states,  surely  that  would  come  within  the 
general  words  without  the  definition,  be- 
cause wherever  intercolonial  trade  and 
commerce  go,  there  the  power  to  regulate 
it  goes. 

Mr.  GLYNN. — I  take  the  position  to  be 
this  :  There  have  been  state  decisions  in 
America  on  the  question  of  intermittency, 
but  the  matter  has  not  yet  received  judg- 
ment from  the  High  Court,  so  far  as  I  can 
find  out,  in  America.  I  want  the  question 
of  intermittency  to  be  settled,  because  it 
is  well  that  enterprise  should  not  be 
stopped  until,  in  the  first  place,  the  Federal 
Parliament  has  passed  an  Act,  and  then 
a  judicial  decision  has  been  given  as  to 
the  meaning  of  it.  Because  honorable 
[Mr.  Glynn. 


members  must  bear  in  mind  that  this 
does  not  give  the  Judiciary  control  under 
the  trade  and  commerce  clause  until  an 
Act  of  the  Federal  Parliament  is  passed, 
and  before  anything  can  be  done 
to  interfere  with  the  so-called  rights 
of  New  South  Wales  that  Act  will 
have  to  run  the  gauntlet  of  the  two 
Houses  of  the  Federal  Legislature.  It 
may  be  rejected.  The  amendment  was 
rejected  by  the  casting  vote  of  the  Chair- 
man, given,  as  you,  sir,  said,  in  the  inter- 
ests of  the  federal  cause,  not  necessarily 
that  you  did  not  believe  in  the  retention 
of  the  definition.  Subsequently,  Sir 
George  Turner  proposed  an  amendment 
which,  in  fact,  was  almost  identical  with 
the  one  of  which  Mr.  Reid  and  Mr.  Carru- 
thers  have  now  given  notice.  What  was 
the  result  of  that  1  As  my  definition  has 
been  struck  out,  apparently  on  a  general 
understanding,  the  Convention  expressed 
its  disinclination  to  do  anything  by  reject- 
ing Sir  George  Turner's  amendment  by  35 
votes  to  8 — a  pretty  conclusive  expres- 
sion of  the  view  of  the  committee  that  the 
tacit  understanding  on  which  my  amend- 
ment was  struck  out  should  not  be  broken. 
Is  it  fair  that  Mr.  Reid  should  bring  for- 
ward a  proposal  to  limits  the  rights  of 
South  Australia,  now  that  the  definition, 
which  was  a  federal  one,  has  been  struck 
out?  I  ask  the  committee  to  say  that 
either  the  whole  of  the  amendments  shall 
be  rejected,  or  that  mine  shall  be  put  in 
as  well  as  the  others.  If  Mr.  Reid's  and 
Mr.  Carruthers'  proposals  are  carried, 
South  Australia  would  certainly  be  in  a 
worse  position  than  she  is  in  now.  At 
present  we  can  go  into  the  courts  of 
New  South  Wales  and  take  action  in 
regard  to  any  breach  of  riparian  rights 
which  may  have  been  taken  away;  but  we 
are  setting  up  in  the  Constitution  a  ban 
upon  doing  that.  At  present,  we  can  take 
action  in  a  court  of  the  offending  state, 
but  under  this  Constitution  we  abrogate 
that  right.  That  is  not  fair,  and  will 
result  in-  considerable  opposition  to  the 
adoption    of   the    Constitution    in    South 
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Australia.  I  ask  the  Convention  to  adhere 
to  the  understanding  arrived  at  when  my 
definition  was  struck  out,  and  insert  none 
of  these  proposals,  or  to  insert  mine  ;  and, 
in  order  to  be  on  the  safe  side,  I  move 
the  insertion  of  this  definition,  and  hope 
that  it  will  be  put  in. 

Mr.  Higgins. — What  is  the  meaning 
of  your  words  "  navigated  permanently  or 
intermittently"?  If  one  single  boat  goes 
up  and  down  a  river  once  in  ten  years  the 
river  would  be  intermittently  navigated. 

Mr.  GLYNN. — Yes,  because  the  power 
of  navigation  would  exist.  But  the  Judi- 
ciary will  have  to  look  into  the  facts  of 
the  case  before  it  gives  a  decision  as  to 
whether  a  river  is  navigable  or  not. 

Mr.  Higgins.— Do  you  intend  to  say 
by  your  definition  of  "  navigable  "  that  if 
there  is  one  boat  in  ten  years  upon  a  river 
that  river  is  "  in  fact  navigated  perma- 
nently or  intermittently"? 

Mr.  GLYNN. — A  river  would  not  be 
likely  to  be  considered  by  the  court  to  be 
a  navigable  river  because  there  was  a 
chance  of  going  up  or  down  it  in  a  boat 
once  in  eight  or  ten  years. 

Mr.  Rbid. — Is  there  power  to  limit  the 
application  to  rivers  intermittently  navig- 
able ? 

Mr.  GLYNN. — There  is  not  under  the 
Constitution,  but  there  is  a  decision  in 
America  as  to  whether  a  river  is  navigable 
when  it  can  only  be  used  for  purposes 
of  navigation  for  a  few  months  in  a  year. 
In  America  the  decisions  upon  the 
question  of  intermittency  have  had 
reference  to  rivers  that  are  frozen  in 
certain  periods  of  the  year.  But  the 
trouble  here  is  that  there  is  no  water 
in  the  rivers  for  a  certain  period  of  the 
year.  That  is  a  different  matter  alto- 
gether ;  ana  when  you  come  to  apply 
American  definitions  to  a  river  like  the 
Darling,  that  perhaps  has  no  flow  for 
eighteen  months  at  a  time,  it  is  a  matter 
of  doubt  as  to  whether  the  trade  and  com- 
merce clause  will  have  any  application.  I 
wish  to   make  the  matter  sure,  and  it  is 


for  that  purpose  that  I  move  this  amend- 
ment ;  but  if  Mr.  Reid  withdraws  his,  I 
will  withdraw  mine.  I  ask,  however,  in 
fairness  to  South  Australia,  that  mine  may 
be  inserted  if  Mr.  Reid's  is  inserted,  al. 
though  mine  was  previously  rejected  on 
the  understanding  that  nothing  would  be 
done. 

Mr.  REID  (New  South  Wales).  —  I 
would  like  to  suggest  to  my  honorable 
friends  from  South  Australia  for  their 
serious  consideration,  whether  this  defini- 
tion would  not  result  in  limiting  instead 
of  enlarging  the  operation  of  the  general 
words?  I  take  ir  that  this  power  of  regu- 
lating trade  and  commerce  among  the 
several  states  given  in  these  particular 
general  words  will  follow  such  trade  and 
commerce  everywhere. 

Mr.  Barton. — It  will  follow  trade  where- 
ever  it  goes. 

Mr.  REID. — Yes,  wherever  it  goes, 
whether  over  a  macadamized  road,  or 
over  a  bridge,  or  over  railways,  or  on  the 
waters  of  rivers,  so  long  as  trade  and  com- 
merce is  carried  there. 

Mr.  Isaacs. — Or  into  warehouses? 

Mr.  REID. — If  a  warehouse  is  used  for 
the  purpose  of  intercolonial  trade  and 
commerce,  and  if  any  differential  rate  is 
imposed  which  has  the  effect  of  limiting 
trade  and  commerce,  then  the  provision 
could  extend  to  that  warehouse  I  submit, 
because  it  would  be  antagonistic  to  the 
spirit  of  this  provision  if  any  such  estab- 
lishment were  allowed  by  its  rates  to 
affect  equality  of  commercial  intercourse. 
Therefore,  the  attempt  to  say  whether  a 
river  shall  be  deemed  to  be  navigable  is 
out  of  place  and  unnecessary.  Suppose 
during  the  time  the  Darling  is  navigable 
intercolonial  commerce  is  being  carried 
on  it,  surely  the  power  of  the  Common- 
wealth would  be  sufficient  to  say  that 
that  river,  quite  irrespective  of  whether  it 
was  used  permanently  for  the  purpose  of 
trade  and  commerce  or  not,  was  in  fact 
used  at  all  for  that  purpose.  The  power 
of  the  Commonwealth  would  apply  to  it 
just  as  that  power  could  be  applied  to  a 
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road  which  was  impassable  for  the  period 
of  a  year.  Would  it  not  be  absurd  to  say 
that  a  road  that  was  not  passable  through 
any  cause  for  the  period  of  a  year  was  not 
to  be  deemed  a  road  at  all  1  Knowing  as 
we  do  that  the  court  would  administer 
this  provision  free  from  quibbles,  and 
would,  not  allow  a  river  which  was  used 
for  trade  and  commerce  to  be  interfered 
with  in  a  way  which  would  prevent  trade 
and  commerce  flowing  upon  it,  what  need 
is  there  for  inserting  this  definition?  If 
we  define  rivers  we  should  define  roads. 
But  that  is  unnecessary,  and,  therefore, 
I  submit  that  the  power  of  the  Common- 
wealth under  the  provision  in  the  Bill  is 
sufficient  to  extend  over  all  rivers  that  are 
used  for  trade  and  commerce,  whether 
permanently  or  intermittently  navigable. 
But  I  say  it  is  a  perfect  excrescence  to  put 
that  particular  provision  in  this  clause, 
and,  further,  that  my  honorable  friend  has 
asked  for  something  that  he  has  already 
got  in  the  Bill. 

Mr.  ISAACS  (Victoria).— I  think  we  do 
want  something  in  this  Bill  in  the  way 
of  a  definition  of  "navigable"  rivers,  by 
reason  of  the  differences  between  the 
definition  of  navigable  rivers  in  America 
and  English  decisions  with  regard  to 
navigable  rivers.  I  have  said  before  on 
many  occasions,  and  I  do  not  want  to 
reiterate  my  statements,  that,  according 
to  English  decisions,  the  ebb  and  flow  of 
the  tide  determines  a  navigable  river. 

Mr.  Reid. — How  can  that  bear  on  any- 
thing under  the  inter-state  trade  and 
commerce  clauses? 

Mr.  ISAACS.— There  is  no  definition  of 
a  navigable  river  in  this  Bill  at  present, 
and  one  is  certainly  wanted.  But  this  is 
one  of  those  things  in  which  I  quite  despair 
of  doing  anything  in  the  direction  I  desire, 
because  of  the  tremendous  expressions  of 
opinion  the  other  way.  Still,  there  is  a  very 
grave  danger,  as  Mr.  Reid  has  said,  that 
the  insertion  of  Mr.  Glynn's  definition  may 
tend  to  limit  the  clause.  What  the  hon- 
orable member  wants  to  do  is  to  say  that 
navigable  waters  shall  include  rivers  which 
[Mr.  Reid. 


are  in  fact  navigable  permanently  or 
intermittently  for  trade  and  commerce 
with  other  nations,  or  among  the  several 
states.  But  when  he  turns  his  proposal 
the  other  way  and  says  that,  for  the  pur- 
poses of  sub-section  (1 )  of  clause  52,  waters 
shall  be  deemed  navigable  for  trade  and 
commerce  which,  either  by  themselves  or  in 
connexion  with  other  waters,  are  in  fact 
navigated  permanently  or  intermittently 
for  trade  and  commerce  with  other  nations, 
or  among  the  several  states,  he  introduces 
a  limitation. 

Mr.  Glynn. — Will  you  support  my 
amendment  if  I  change  it  as  you  suggest  ? 

Mr!  ISAACS. — I  should  certainly  prefer 
that  the  amendment  should  say  that  rivers 
are  deemed  to  be  navigable,  if  they  are  in 
fact  navigable  for  trade  and  commerce 
between  the  several  states  or  with  foreign 
countries. 

Mr.  Reid. — No  one  objects  to  that. 

Mr.  ISAACS.— That  would  take  us  out 
of  the  doubt  as  to  whether  the  American  or 
the  English  decisions  are  to  be  followed  here. 
The  amendment  may  operate  asalimitation 
of  sub-section  (1)  of  the  clause,  if  it  is  in- 
serted there — I  do  not  think  that  that  is 
a  proper  place  to  put  it  in.  I  should  say 
that  if  it  is  to  be  put  in  at  all  it  should  be 
added  to  sub-section  (8),  where  we  deal  with 
navigation  and  shipping.  If  the  amend- 
ment is  altered  to  this  form — "  Rivers  shall 
be  deemed  to  be  navigable  if  they  are  in 
fact  navigable  for  trade  and  commerce 
among  the  states  and  to  foreign  countries," 
there  would  be  no  risk  of  limiting  the 
first  sub-section.  But  after  the  terrific 
expression  of  opinion  we  have  had  on  this 
matter  one  cannot  but  despair  of  doing 
anything  satisfactory  in  regard  to  it. 

Mr.  BARTON  (New  South  Wales).— I 
am  in  very  grave  doubts  as  to  whether 
Mr.  Glynn  will  gain  anything  by  in- 
serting this  definition  in  the  Bill.  I 
am  inclined  to  agree  with  both  Mr.  Reid 
and  Mr.  Isaacs  that,  as  submitted,  it 
amounts  to  a  limitation.  And,  even  if  it 
is  altered  in  the  way  Mr.  Isaacs  has 
suggested,  I  do  not  think  it  would  really 
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work  any  good  thing  for  the  benefit  of 
the  object  which  Mr.  Glynn  has  in  view. 
If  we  are  to  attach  any  value  to  what  has 
gone  before  in  the  interpretation  of  such 
a  clause  as  the  trade  and  commerce  clause, 
it  strikes  me  that  the  commerce  that  goes 
on  among  the  states,  or  between  any  part 
of  the  Commonwealth  and  a  foreign 
country,  is  under  the  regulation  of  the 
Commonwealth,  and  it  does  not  seem  to 
me  to  matter  where  the  commerce  is 
found.  A  river  may  be  practically  a  road 
which  is  for  the  time  being  impracticable. 
Commerce  may  be  impracticable  on  a  river 
which  for  a  time  is  too  shallow,  if  not  dry- 
But  whether  the  commerce  arises  and  takes 
place  from  one  state  to  another,  no  matter 
how  many  states  may  intervene,  then, 
/whether  that  commerce  be  carried  by 
I  road,  river,  or  rail,  it  seems  to  me  to  be 
inter-state  commerce,  and  subject  to  the 
jurisdiction  of  the  Commonwealth  autho- 
rity. If  that  is  so — and  it  seems  to  me  a 
quite  sound  view — there  is  no  necessity 
for  any  definition.  I  speak  with  some 
feeling  on  this  subject,  because  from  the 
beginning  to  the  end  I  have  been  pre- 
pared   to    take    the risks   of     the— trade 

and  commerce  clause,  whether  as  regards 
the  use  of  water  or  the  regulation  of 
traffic,  and  I  have  consistently  opposed 
any  limitation  or  definition  which  might 
in  any  way  control  the  power  of  the 
Commonwealth  to  deal,  as  to  it  seems  just, 
within  the  limits  of  the  Constitution,  with 
any  trade  or  commerce  between  the 
states.  That  is  the  position  I  hold  now, 
and  I  think,  therefore,  that  Mr.  Glynn's 
amendment  is  unnecessary.  I  do  not 
think  it  can  take  any  effect  in  extending 
the  power  of  the  Commonwealth  todeal  with 
inter-state  trade  and  commerce  wherever 
it  finds  that  trade  and  commerce ;  and  I 
am  perfectly  willing  that  that  power 
should  be  properly  maintained  by  the 
Commonwealth. 

Mr.    GORDON    (South    Australia).— I 

have  felt  very  keenly  on  this  subject,  as 

honorable  members  know,  and  I  am  rather 

inclined  to  ask  Mr.  Glynn  not  to  press  his 
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amendment.  While  J  think  that  a  defini 
tion  of  this  kind  is  exceedingly  desirable, 
I  agree  with  Mr.  Isanes  that  it  is  more 
than  difficult  to  insert  a  definition  in  this 
Bill.  Moreover,  I  cannot  conceive  of  the 
High  Court  holding  that  the  River  Dar- 
ling, which  is  the  crux  of  this  question,  is 
not  a  highway  of  commerce,  whatever 
the  English  decisions  under  the  common 
law  have  been. 

Mr.  Barton. — The  High  Court  will 
not  have  to  decide  whether  the  river  is 
navigable,  but  whether  there  is  an  infringe- 
ment of  the  power  of  the  Inter-State  Com- 
mission to  regulate  commerce  on  that 
river. 

Mr.  GORDON. — I  am  aware  that'  it  is 
a  contradiction  in  terms,  but  I  think  a 
river  may  be  a  permanent  highway  for 
commerce  even  if  navigation  on  that  river 
is  not  continuous.  It  is  a  permanent 
highway  for  commerce,  with  certain  in- 
terruptions during  the  year.  But  I 
cannot  imagine  the  High  Court  deciding 
that  the  Darling  is  anything  but  a  navi- 
gable river. 

Mr.  Higgins. — Is  it  a  permanent  high- 
way for  boats  or  buggies  1 

Mr.  GLYNN  (South  Australia).— It  is 
sometimes  a  mistake  to  vary  one's 
amendments  in  deference  to  the  wishes  of 
honorable  members.  When  I  first  intro- 
duced my  amendment,  "navigable"  was 
the  word  I  used,  but,  in  deference  to 
representatives  of  New  South  Wales,  I 
changed  it  to  "  navigated."  Then  the 
very  honorable  members  who  induced  me 
to  make  that  change  attacked  the  amend- 
ment. It  is  a  dangerous  thing  to  bow  to 
the  prejudices  of  your  opponents  in  any 
way.  In  order  that  the  amendment  may 
be  submitted  as  I  originally  drafted  it,  I 
now  ask  leave  to  amend  it  by  substituting 
the  word  "navigable"  for  the  word 
"  navigated." 

The  amendment  was.  by  leave  amended. 
accordingly. 

Mr.  SYMON  (South  Australia).  —  1 
doubt  very  much  the  expediency  of  press- 
ing   this    amendment   or  whether  it.   will 
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carry  the  matter  any  further  than  we 
have  had  it  before.  The  amendment  is  a 
very  laudable  effort  by  Mr.  Glynn  to  settle 
a  very  difficult  question.  But  I  voted 
against  it  before  for  two  reasons — one, 
because  it  was  unnecessary,  and  possibly 
a  limitation  ;  the  other  because  I  thought 
it  would  lead  to  the  clearing  away  of 
another  amendment  proposed  by  Mr.  Reid, 
and  in  order  that  everything  might  then  be 
left  to  the  operation  of  the  general  tradeand 
commerce  clauses.  As  Mr.  Glynn  said,  wre 
are  now  face  to  face  with  other  amend- 
ments which  raise  the  whole  question 
again,  and  he  was  placed  in  the  position 
of  being  practically  compelled  to  move 
his  amendment.  Still,  I  would  point  out 
to  him  that  whilst  the  object  of  the 
amendment  is  to  prevent  the  possibility  of 
doubt  as  to  the  application  of  American 
authorities  with  regard  to  what  is  meant 
by  a  "  navigable  river,"  it  is  not  ex- 
haustive, because  the  American  courts,  in 
dealing  with  this  matter  of  navigation,  took 
into  consideration  the  question  of  irrigation. 
Their  conditions  are  very  largely  the 
same  as  ours,  and  this  is  just  one  of  those 
cases  in  which  the  courts  of  these  colonies, 
like  the  courts  of  America,  must  be 
influenced  by  local  conditions  and  local 
enterprise  in  the  application  of  the  law. 
That  is  what  we  look  for,  and  that  is  what 
wre  hope  for.  If  an  amendment  of  this 
sort  were  introduced,  it  would  be  neces- 
sary, in  order  to  make  it  thoroughly 
exhaustive,  to  add  some  such  words  as 
these — "And  in  applying  this  definition 
regard  shall  be  had  to  the  necessities  of 
water  conservation  and  of  irrigation."  It 
would  be  impossible  to  do  justice  by 
practically  giving  a  direction  to  the  Fede- 
ral Court  to  hold  a  river  navigable  with- 
out taking  into  consideration  the  necessi- 
ties of  irrigation  in  the  different  localities. 
I  would  ask  the  honorable  member  to  re- 
consider the  position  from  that  point  of 
view. 

Sir  JOHN  DOWNER  (South  Australia). 
— I  would  also  ask  the  honorable  member 
not  to  press  his  amendment,  and  I  would, 
[Mr.  Symon. 


at  the  same  time,  ask  the  Right  Hon.  Mr. 
Reid  and  the  Hon.  Mr.  Carruthers  not  to 
press  the  amendments  of  which  they  have 
given  notice.  They  all  deal  with  practi- 
cally the  same  question,  and  I  think  we 
may  be  content  with  the  general  words 
"  regulation  of  trade  and  commerce."  In 
the  evolution  of  the  Constitution  it  may  be 
found  that  those  words  have  no  necessary 
application  to  navigation.  Commerce  may, 
under  certain  conditions,  be  better  served 
by  irrigation  than  by  navigation  Naviga- 
tion is  the  test  in  some  countries,  simply 
because  they  have  no  other  criterion ; 
but,  as  was  pointed  out  by  Mr.  Isaacs 
in  the  great  speech  he  delivered  on 
the  subject,  circumstances  have  made  a 
different  test  applicable  in  certain  parts 
of  America.  Mr.  Glynn  wants  to  put 
something  in  to  preserve  the  rights  of 
navigation.  Mr.  Reid  wants  to  put  some- 
thing in  to  preserve  the  rights  of  irrigation. 
Jn  my  opinion  neither  is  necessary,  and 
the  clause  had  much  better  be  left  alone. 
With  all  sympathy  for  Mr.  Glynn,  I  shall 
vote  against  his  amendment,  just  as  I 
shall  vote  against  the  amendment  to  be 
proposed  by  Mr.  Reid.  I  understood  that 
an  agreement  was  come  to. 

Mr.  Reid. — Do  not  say  that. 

Sir  JOHN  DOWNER.— It  was  uncom- 
monly like  an  agreement  on  the  part  of 
the  right  honorable  member. 

Mr.  Reid. — That  is  unfair.  I  distincly 
reserved  to  myself  the  right  to  move  an 
amendment. 

Mr.  Higgins. — Could  not  Mr.  Glynn's 
amendment  be  postponed  until  after  Mr. 
Reid's  amendment  was  dealt  with  ? 

Sir  JOHN  DOWNER.— It  would  be 
more  convenient  to  consider  Mr.  Reid's 
amendment  first,  and  with  that  object  in 
view,  I  beg  to  move  : — 

That  the  consideration  of  sub-section  (1)  and 
sub-section  (2)  be  postponed  until  after  the 
consideration  of  sub-section  (8). 

The  CHAIRMAN.— I  would  ask  the 
Right  Hon.  Mr.  Reid  whether  he  intends 
to  move  the  proposition  that  stands  in  his 
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name,  because  he  did  not  get  leave  from 
the  Convention  to  do  so? 

Mr.  Keid. — 1  thought  I  did. 

The  ("II All!. MAN.  I  have  the  Presi- 
dent's memorandum  here. 

Mr.  Ran). — 1  thought  I  had  leave.  The 
Hon.  Mr.  Carruthers'  amendment  will, 
however,  raise  the  same  question. 

The  motion  for  the  postponement  of 
sub-sections  (1)  and  (2)  was  agreed  to. 

Clause  52,  sub-section  (8). — Navigation  and 
shipping. 

Mr.  CARRUTHERS  (New  South 
Wales). — I  beg  to  move — 

That  the  following  words  be  added  to  sub- 
section (8)  : — "But  so  that  as  regards  rivers, 
the  utilization  of  the  waters  thereof  for  naviga- 
tion shall  be  subordinate  to  the  conservation  of 
the  said  waters  by  and  within  any  state  to 
meet  the  requirements  of  such  state  and  its 
people." 

There  is  no  doubt  whatever — and  I  say 
this  on  the  authority  of  the  leader  of  the 
Convention,  and  of  the  paper  by  Mr.  Inglis 
Clark,  which  has  been  printed  by  order  of 
the  Convention — that  under  the  Bill  as  it 
stands  the  right  of  a  state  to  conserve 
water,  and  to  utilize  water  for  irriga- 
tion purposes,  is  made  subordinate  to  the 
right  of  the  Commonwealth  to  use  that 
water  for  navigation,  acd  for  the  purposes 
of  the  sub-section  relating  to  trade  and 
commerce.  No  one  will  gainsay  that 
position.  Looking  at  the  matter  in 
that  broad  light,  it  amounts  to  this : 
That  navigation  is  to  be  the  paramount 
consideration  in  connexion  with  all  the 
streams  of  Australia,  whether  it  is  carried 
on  intermittently  or  permanently,  and 
that  neither  the  states  nor  the  people  of 
the  states  are  to  have  the  right  to  use  the 
water  for  the  development  of  their  own 
territory  without  any  danger  of  hindrance 
on  the  part  of  the  Federal  Government. 
That  position  may  be  eminently  satisfac- 
tory to  the  colonies  of  Western  Australia 
and  Tasmania,  but  it  is  eminently  unsatis- 
factory to  the  colony  of  New  South 
Wales,  and  I  take  it  it  will  be  unsatis- 
factory to  the  colony  of  Victoria.  How- 
ever  much    we    may  desire  to  keep  open 


the  rivers  of  the  continent  so  as  to 
meet  all  the  reasonable  requirements  of 
navigation,  it  i3  going  too  far  to  place  an 
embargo  on  the  expenditure  of  capital  for 
the  conservation  of  the  water,  and  for  the 
development  of  the  territory  adjacent  to 
the  rivers.  I  undertake  to  say  that  no 
greater  injury  could  be  inflicted  on  the 
interior  of  Australia  where  the  great  river 
systems  exist,  than  to  put  any  impedi- 
ment on  the  necessary  and  reasonable  use 
—  and  I  use  that  term  advisedly — of 
the  waters  of  these  rivers  for  the  de- 
velopment of  their  territory.  If  the 
Constitution  were  adopted  as  it  now 
stands,  the  progress  of  the  interior  of  the 
continent  would  actually  be  retarded  for 
all  time.  Honorable  members  may 
that  we  can  safely  trust  the  Federal  Par- 
liament to  do  what  is  right.  I  agree  with 
them  that  the  Federal  Parliament  would 
be  more  likely  to  act  reasonably  than  to 
act  unreasonably  in  connexion  with  this 
matter,  but  at  the  same  time  no  person 
would  be  safe  in  expending  money  in 
water  conservation  so  long  as  such  a  state 
of  doubt  and  uncertainty  existed.  The  re- 
sult would  be  that  all  water  conservation 
as  an  enterprise  would  be  at  a  stand- 
still until  the  Federal  Parliament  chose 
to  legislate.  We  are  asked  now  to 
give  up  rights  which  we  believe  to  be 
essential  to  the  progress  and  development 
of  a  large  portion  of  Australia,  and  to 
trust  to  the  sense  of  justice  of  some  body 
which  will  act  in  the  dim  distant  future. 
I  say  that,  so  far  as  the  colony  of  New 
South  Wales  is  concerned,  the  interests 
involved  are  too  gigantic  to  be  rele- 
gated to  any  arena  in  which  uncer- 
tainty and  risk  m,ay  hold  supremacy. 
When  it  was  under  discussion  before,  a 
large  proportion  of  the  members  of  the 
delegation  thought  that  if  we  left  the  mat- 
ter  stay  in  the  position  in  which  it  rested 
in  Adelaide,  or  if  we  struck  out  all  refer- 
ences to  rivers,  that  matters  would  be 
satisfactorily  ended.  But  I  think  most 
honorable  members  now  see  that  instead 
of  a  satisfactory  solution  of  the  difficulty 
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the  difficulty  is  only  intensified.  So  far 
as  Victoria  is  concerned,  I  am  credibly 
informed  by  the  gentleman  who  presides 
over  the  Melbourne  Water  Supply  that 
even  the  water  that  is  used  to  supply 
to  the  city  of  Melbourne  is  created  by 
a  diversion  of  waters  which  otherwise 
would  flow  into  the  Murray  River; 
that  the  Yan  Yean  water  supply  to  this 
great  city  is  one  which  may  be  held 
illegal  under  the  provisions  of  this  Con- 
stitution, unless  there  is  an  exception 
made  in  regard  to  it.  Surely  honorable 
members  will  never  hesitate  to  say  that 
to  divert  water  continually,  year  after 
year  in  greater  quantities,  from  its  natural 
channel,  to  give  a  supply  to  one  of  the 
largest  cities  of  Australia  is  not,  to  some 
considerable  extent,  interfering  with  the 
volume  of  water  which  would  otherwise 
flow  into  the  bed  of  the  Murray.  At  any 
rate,  it  places — in  this  one  respect  it  is  a 
very  pointed  instance — the  actual  require- 
ments and  needs  of  the  population  of  one 
locality  for  its  daily  purposes  at  the 
mercy  of  a  majority  for  the  time  being 
legislating  in  the  Federal  Parliament. 
The  majority  may  have  trade  or 
other  interests  which  will  impel  it  to 
do  a  wrong.  I  do  not  say  it  will  do  a 
wrong,  but  it  may  do  a  wrong.  More 
than  that,  we  have  the  risk  that  these 
works,  in  whose  construction  a  large  capital 
has  been  embarked,  may  at  any  moment 
be  declared  illegal.  The  risk  is  too  great; 
the  uncertainty  is  one  which  ought  not 
to  be  created.  No  uncertainty  has 
existed  in  the  past,  and  there  is  no  reason 
to  create  any  uncertainty.  If  we  take 
the  rivers  which  will  be  most  largely 
benefited  by  this — the  Darling  and  the 
Murrumbidgee — I  find  there  that  this  is 
a  fair  sample  of  the  expenditure  which 
has  been  incurred — an  expenditure  which 
will  necessarily  have  to  be  incurred  for 
similar  works — on  two  runs  abutting  on  the 
Darling  River  in  New  South  Wales  There 
has  already  been  an  expenditure  of  £25,000 
in  erecting  dams  and  making  cuttings  in 
order  to  give  a  supply  to  those  two  runs, 
[Mr.  Carruthers. 


Albermarle  and  Terrawheena.  That  ex- 
penditure has  been  undertaken  simply 
because  the  persons  whose  money  was  put 
into  the  enterprise  felt  that  there  was 
some  security  of  title  which  they  would 
get  to  those  wTorks.  What  has  been  the 
result  of  that  expenditure1?  The  result 
of  the  expenditure  so  far  as  the  profitable 
occupation  of  the  land  is  concerned,  has 
been  that  one  lake 

The  CHAIRMAN.— I  must  ask  honor- 
able members  not  to  hold  conversations  in 
the  chamber. 

Mr.  CARRUTHERS.— I  am  sure  that 
honorable  members  who  are  not  paying 
any  attention  to  my  remarks,  will  be  very 
ready  to  vote  irrespective  of  the  facts 
which  are  adduced,  and  which  I  say  are  of 
vital  concern. 

Sir  John  Forrest. — We  have  heard 
them  before. 

Mr.  CARRUTHERS.— I  have  no  doubt 
that  those  who  are  not  intimately  con- 
cerned in  this  subject  can  hardly  realize 
the  intensity  of  the  feeling  which  has  been 
provoked  by  the  proposition  of  the  Con- 
vention to  interfere  with  those  rights.  I 
was  saying,  sir,  when  you  interposed  that 
the  expenditure  on  those  two  runs  has 
resulted  in  the  filling  of  a  lake,  17,000 
acres  in  extent,  to  a  depth  of  17  feet  at 
the  inlet,  and  feeding  from  that  lake 
into  creeks  running  from  it  to  a  dis- 
tance of  from  17  miles  to  25  miles  back. 
Suppose  it  were  held  that  the  works  were 
illegal,  that  they  diverted  an  enormous 
quantity  of  water,  as  they  do,  from  the 
Darling,  and  it  was  held  to  be  necessary 
to  cut  the  main  dam  which  holds  the 
wrater  back,  what  would  be  the  result  so 
far  as  benefiting  the  navigation  is  con- 
cerned ?  It  would  take  from  six  to  seven 
months  for  that  water  to  flow  back  into 
the  Darling.  The  flow  back  would  be  so 
slow  as  not  to  appreciably  influence  the 
waters  for  the  purpose  of  navigation  at 
all.  It  is  only  in  times  of  flood,  when  the 
banks  of  the  Darling  overflow,  that 
these  lakes  and  their  tributary  system 
can  be  replenished  with  water.     If  that 
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water  supply  were  allowed  to  flow  back 
to  the  Darling,  and  the  works  were  held 
to  be  illegal,  the  flow  would  be  so  slow 
as  not  to  appreciably  influence  the  supply 
of  water  for  navigation.  But  what  did 
these  works  effect  ?  Albermarle  run  is 
l,000,000acresin  extent ;  Terrawheena  run 
is  >-r)0,000  acres  in  extent;  and  there  are 
two  other  runs  also  abutting  on  the  works. 
Over  4,000,000  acres,  by  this  joint  expen- 
diture of  the  proprietors,  is  rendered  fit 
for  profitable  pastoral  occupation.  Take 
away  from  these  men  the  security  to 
their  works,  and  you  at  once  destroy 
the  value  of  all  their  properties;  you 
diminish  the  occupation  right  to  the 
land ;  you  diminish  the  productiveness 
of  that  large  area.  Here  is  another  very 
potent  fact  worth  taking  into  considera- 
tion —  that  these  very  works  in  the 
interior  of  our  colony  have  not  merely 
increased  the  water  supply  on  the  soil, 
but  have  improved  the  climatic  conditions, 
that  whilst  these  lakes  are  filled  more 
showers  of  rain  fall,  and  that  the  rainfall 
gets  to  within  a  distance  of  25  miles  of  the 
lakes  and  the  creeks  which  are  filled.  So 
that  we  have  this  double  gain  :  The  climate 
itself  is  improved,  and  the  country  itself  is 
rendered  more  profitable  for  occupation. 
That  is  one  work  which  is  undertaken 
along  the  river  at  an  expenditure  of 
£25,000.  Other  similar  works  could 
be  undertaken  along  the  whole  course 
of  that  river,  but  who  would  under- 
take them  when  he  would  have  no  security 
of  tenure  whatever ;  when  at  any  moment 
the  Federal  Parliament  chooses  to  legislate 
antagonistic  to  the  interests  of  these  men 
their  titles  are  swept  away,  their  expendi 
ture  goes  for  naught,  and  they  have 
nothing  to  show  for  their  enterprise  or  for 
their  work  ?_  Honorable  members  must 
,know  that  it  is  the  state  of  uncertainty 
which  is  created  as  to  matters  of  this 
kind  which  at  all  times  will  prevent  the 
application  of  enterprise  and  the  expendi 
ture  of  capital.  And  it  is  proposed,  if  this 
Bill  is  left  as  it  stands,  to  leave  matters  in 
such  a  state  of  uncertainty   that  no  sane 


man  in  Xew  South  Wales  would  expend 
one  penny  piece  on  any  waterworks  in 
any  part  of  that  dry  interior,  and  the 
Government  itself  would  not  be  jus  li- 
fted in  expending  one  shilling  piece  of 
the  revenue  of  the  people  of  Xew  South 
Wales  on  any  system  of  water  conserva- 
tion or  irrigation  in  regard  to  the  waters, 
which  flow  into  those  rivers  which  are  the 
subject  of  controversy  and  conflict.  The 
immediate  result  will  be,  until  the  Federal 
Parliament  has  legislated,  the  stoppage  of 
all  those  necessary  works  which  are  re- 
quired if  our  territory  is  to  be  developed 
and  profitably  and  permanently  occupied. 
I  said  before  that  so  far  as  the  Darlii 
concerned,  and  I  say  so  far  as  the  Mur- 
rumbidgee  is  concerned,  Australia  would 
be  the  gainer  if  every  drop  of  the  water 
were  taken  out  of  those  rivers  for  irriga- 
tion and  conservation,  and  the  river 
beds  were  dry.  I  say  it  again,  that  it 
would  pay  New  South  Wales,  it  would  pay 
the  Commonwealth,  to  largely  compensate 
the  colonies  which  are  injured  by  the  loss 
of  navigation  rather  than  that  there 
should  be  any  impediment  to  the  full 
and  free  development  of  our  territory  by 
the  best  use  of  its  waters,  and  I  have  no 
fear  whatever  of  the  use  which  may  be 
made  of  the  argument.  If  the  day  is  to 
come  when  the  Darling  and  the  Murrum- 
bidgee  are  to  be  drained  dry  for  irrigation 
purposes,  Australia  will  be  all  the  happier 
and  all  the  better  for  that  day  having 
arrived.  It  is  only  a  blind  policy  which,  for 
the  sake  of  keeping  things  as  they  are,  will 
prevent  us  from  using  things  better  than 
they  have  been  used  in  the  past.  The  day 
is  not  far  distant  when  railway  carriage 
will  be  made  so  cheap  as  to  compete  abso- 
lutely and  profitably  with  water  carriage. 
The  prices  are  coming  nearer  and  nearer 
every  day.  If  the  day  ever  comes  when 
the  navigation  of  these  rivers  has  to  be 
destroyed  to  secure  water  conservation 
and  irrigation  the  volume  of  traffic  will  be 
so  great  as  to  profitably  employ  lines  of 
railways  on  each  side  of  the  river  at  very 
low  rates.     But  we  shall  never  have  any 
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large  volume  of  traffic  if,  whenever  the 
suggestion  is  made  to  divide  the  water  for 
conservation  and  irrigation,  the  threat  of 
the  powerof  the  Federal  Government  is  held 
over  the  enterprise.  I  do  not  think  it  wise 
to  detain  honorable  members  at  any  great 
length  in  regard  to  this  matter,  because 
it  has  already  been  so  fully  debated.  T 
think  that  the  vote  arrived  at  upon  a 
previous  occasion  was  arrived  at  under  a 
grave  misconception  of  the  results  which 
will  follow  from  it.  Honorable  members 
voted  for  the  amendment  of  the  Attorney- 
General  of  Victoria  because  they  thought  • 
that  irrigation  and  water  conservation 
would  not  be  threatened ;  but  under  the 
Bill  as  it  stands  water  conservation  and 
irrigation  are  made  subservient  to  the 
whim  and  will  of  the  Federal  Parliament 
and  of  those  who  get  a  majority  there. 

Sir    William    Zeal.  —  The    Attorney- 
General  of  Victoria  voted  with  you. 

Mr.    CARRUTHERS.  — I   know   that, 
but  subsequently  the  proposal  was  made 
that  where  the  rights  of  water  conserva- 
tion and  of  navigation  came  into  conflict, 
the  rights  of  water  conservation  should  be 
subservient  to  those  of  navigation.     On 
that  proposal  we  who  represent  New  South 
Wales  were  in  a  minority,  and  we  were  in 
a  minority  largely  owing  to  the  fact  that 
a  great  many  honorable  members  did  not 
realize  that,  as  the  Bill  stands,  the  enter- 
prise of  Australia  in  the  direction  of  using 
water  in  accordance  with  modern  science, 
to  make  land  more  productive,  is  absolutely 
fettered.      No  scheme  for   taking   water 
out  of  any  of  our  rivers  can   be  entered 
upon  without  the  permission  of  the  Federal 
Parliament.      Private  capital   is  a   timid 
thing  at  the  best,  and,  under  these  con- 
ditions, will  never  be   invested  in  water- 
works, while  public  capital  will  be  invested 
only  at  great  risk.     Consequently,  a  great 
impediment  has   been  put  in  the  way  of 
the   reasonable  and   progressive  develop- 
ment of  our  territory.      For  that  reason  I 
ask  honorable  members  to  place  the  matter 
beyond   all    controversy    and   doubt    by 
clearly    enacting,    in     accordance     with 
{Mr.  Carruthers. 


modern  science  and  engineering,  and  in 
the  cause  of  the  progress  of  Australia,  that 
navigation  must  take  a  subordinate  place 
to  water  conservation  and  irrigation. 

Mr.  ISAACS  (Victoria).— From  the  be- 
ginning, I  have  been  in  favour  of  making 
irrigation  and  conservation  the  first  charge, 
so  to  speak,  upon  the  waters  of  our  navig- 
able rivers.  I  have  always  endeavoured 
to  put  it  to  the  Convention,  that  by  leav- 
ing the  trade  and  commerce  clause  to 
operate  without  any  qualification  what- 
ever we  are  running  a  very  serious  risk. 
If  the  American  decisions  are  to  be  fol- 
lowed, the  absolute  certainty  is  that  navi- 
gation will  be  regarded  as  the  dominant 
purpose  in  regard  to  these  rivers.  I  intend 
to  support  the  amendment  of  the  hon- 
orable member  (Mr.  Carruthers),  but 
I  wish  to  propose  an  amendment  in  it 
which  will  carry  it  a  little  further.  As  it 
stands,  it  does  not  relate  to  irrigation,  but 
merely  to  conservation.  I  do  not  think 
my  honorable  friend  will  have  any  objec- 
tion if  I  make  it  refer  also  to  irrigation.  I 
therefore  beg  to  move — 

That  the  amendment  be  amended  by  the 
insertion,  after  the  word  "  conservation,"  of  the 
words  "and  to  the  use  for  irrigation  purposes." 

The  proposed  clause  will  require  some 
qualification,  but  I  understand  that  atten- 
tion is  paid  to  the  verbiage  of  these  pro- 
visions when  the  sense  of  the  com- 
mittee in  regard  to  them  has  been  ob- 
tained. If  the  committee  is  going  to 
accept  the  modification  of  the  trade  and 
commerce  clause  with  regard  to  conserva- 
tion, I  apprehend  that  there  will  be  no  ob- 
jection to  including  irrigation.  I  do  not 
intend  to  speak  at  any  great  length  upon 
this  subject.  I  wish,  however,  to  state 
once  again  that  it  is  of  intense  importance 
to  Victoria  that  all  her  powers  of  irrigation 
shall  not  be  curtailed  in  the  way  in  which 
they  may  be  curtailed  if  the  amendment 
which  has  been  proposed  is  not  carried. 
I  would  like  to  refer,  in  a  very  few  words, 
to  the  latest  decision  of  the  Supreme 
Court  of  the  United  States  in  regard  to  this 
matter,  and  it  carries  the  question  to  the 
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very  verge.  Tn  1896  the  court  gave  a  deci- 
sion in  this  case— strange  to  say  this  deci- 
sion was  unanimous,  a  most  remarkable 
thing  for  that  court — placing  the  claims  of 
navigation  beyond  all  other  claims.  The 
decision  was  given  in  the  case  of  Gibson 
v.  The  United  States,  166  United  States 
Reports,  269.  The  heading  runs  thus: — 
Riparian  ownership  of  navigable  rivers  sub- 
ject to  the  obligation  to  suffer  the  consequences 
of  an  improvement  of  the  navigation  under  an 
Act  of  Congress  passed  in  the  exercise  of  the 
dominant  right  of  Congress  in  that  regard, 
and  damages  resulting  as  a  consequence  of  that 
improvement  cannot  be  recoverable  in  the 
Court  of  Claims. 

Mr.  Barton. — How  did  the  case  arise? 

Mr.  ISAACS. — In  regard  to  an  Act  of 
Congress  permitting  of  the  construction  of 
a  dyke  by  the  United  States  in  a  certain 
island  of  the  Ohio  River,  whereby  damage 
was  done  to  Mr.  Gibson.  Chief  Justice 
Fuller  places  the  matter  beyond  all  possi- 
bility of  controversy.     He  says — 

All  navigable  waters  are  under  the  control  of 
the  United  States  for  the  purpose  of  regulat- 
ing and  improving  navigation,  and  although  the 
title  to  the  shore  and  submerged  soil  is  in  the 
various  states,  and  individual  owners  under 
them,  it  is  always  subject  to  the  servitude  in 
respect  of  navigation  created  in  favour  of  the 
Federal  Government  by  the  Constitution. 

That  was  a  statement,  in  as  terse  and 
vigorous  language  as  it  is  possible  to  con- 
ceive, that  everything  must  yield  to  navi- 
gation. The  position  is  too  important  for 
Victoria  and  New  South  Wales  to  over- 
look. Therefore,  I  ask  honorable  mem- 
bers to  reverse  the  decision  which  was 
come  to  upon  a  former  occasion.  I  see 
no  useful  purpose  to  be  served  by  re- 
iterating the  arguments  which  I  used 
then;  and  which  must  be  fresh  in  the 
minds  of  honorable  members.  I  simply 
content  myself  with  moving  my  amend- 
ment. 

Mr.  REID  (New  South  Wales).  —  I 
would  have  been  very  glad  indeed  if  we 
could  have  avoided  raising  this  most  diffi- 
cult and  troublesome  matter  again.  I  con- 
gratulate my  honorable  friends  who  pre- 
ceded me  on  dealing  with  the  question  in  a 


brief  way,  and  1  hope  that  I  and  others  who 
follow  will  do  the  same.  I  have  taken  a 
great  deal  of  trouble  over  this  matter,  in 
the  hope  that  I  might  be  able  to  see  some 
way  out  of  the  difficulty  without  asking 
the  Convention  to  reconsider  the  interests 
of  water  conservation.  I  have  had  the 
officers  connected  with  the  New  South 
Wales  system  of  rivers  and  water  supply 
— men  of  vast  experience,  who  have  been 
in  the  public  service  of  that  colony  for 
many  years — in  consultation  with  me 
frequently.  All  I  can  say  is  that, 
after  having  had  the  benefit  of  their 
advice,  I  find  it  absolutely  impossible  to 
leave  this  matter  in  the  position  in  which 
it  is  left  in  the  Bill.  If  the  states  rights 
of  legislation  in  connexion  with  the  im- 
provement of  their  resources  by  the  use 
of  water  were  on  a  par  with  the  power  of 
the  Commonwealth,  I  might  be  prepared 
to  let  the  matter  stand  at  that,  but  as  this 
Constitution  is  framed  the  Commonwealth 
power  of  navigation  is  absolutely  supreme 
and  binding  on  all  the  states  and  on  all 
the  subjects,  without  the  slightest  oppor- 
tunity of  appeal  or  revision.  Clause  7 
makes  the  Commonwealth  laws  binding 
on  the  states  and  on  their  inhabitants, 
and  another  clause  confirms  the  supre-  I 
macy  of  the  Commonwealth  laws.  The 
fact — the  bald  naked  fact — remains  that 
if  this  Constitution  is  passed  as  it  stands, 
whilst  the  Commonwealth  will  be  invested 
with  the  duty  and  the  paramount  power 
of  carrying  out  that  duty  for  water  con- 
servation and  improving  the  interests  of 
navigation,  it  will  not  owTn,  in  the  slightest, 
duty  of  any  kind  to  the  states  with  refer- 
ence to  the  power  of  water  conservation. 
It  would  be  infinitely  better  to  hand  over 
the  power  and  duty  of  water  conservation 
to  the  Commonwealth  than  to  leave 
matters  in  their  present  condition.  Then 
the  Commonwealth  would  have  an  equal 
duty,  an  equal  trust,  and  an  equal 
power  in  dealing  with  the  vital  require- 
ments of  the  states  in  connexion  with 
the  development  of  their  resources. 
But,  unfortunately,  as  matters  stand,  the 
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enormous  interests  involved  in  the  de- 
velopment of  the  resources  of  the  colonies 
are  entirely  "  out  of  sight"  in  connexion 
with  the  administration  of  the  powers  of 
the  Commonwealth  as  to  navigation.  We 
may  be  told  that,  notwithstanding  this, 
those  powers  will  be  used  in  such  a  way 
as  to  protect  the  interests  of  the  colonies 
in  reference  to  water  conservation.  That 
statement  is  not  a  sufficient  satisfaction. 
In  the  nature  of  the  case  if  works  involv- 
ing large  expenditures  of  money  are  con- 
structed there  must  be  some  better  guaran- 
tee than  that  which  a  state  can  give 
to  any  water  conservation  trust.  Under 
the  Commonwealth  laws  no  state  giving  a 
water  concession  could  give  the  slightest 
guarantee  that  that  water  concession  wrould 
be  observed.  The  supreme  power  may  at  any 
moment,  for  a  good  object  we  admit,  de- 
stroy the  utility  of  a  work  of  conservation 
dependent  on  the  waters  of  the  rivers  of 
the  interior.  While  matters  are  left  in 
that  state  every  business  man  in  the  Con- 
vention must  admit  the  condition  is  one 
which  would  be  deplorable  in  the  interests 
of  Australian  growth  and  development. 
These  are  large  facts.  What  is  the  par- 
ticular obstacle  in  the  way  of  this  obviously 
benign  and  true  law  of  progress  and  de- 
velopment 1  What  mysterious  forces  are 
arrayed  against  those  large  national  in- 
terests 1  I  deny  that  commerce  is  arrayed 
against  them  in  any  legitimate  sense. 
Commerce  is  far  more  involved,  and  the 
interests  and  development  of  commerce 
are  far  more  involved,  in  the  interests  of 
water  conservation  in  connexion  with  those 
rivers  than  any  section  of  the  Common- 
wealth. But  that  is  looking  at  commerce 
in  a  broad  light ;  I  regret  to  say  very 
much  that  during  this  debate  some  of 
those  who  represent  trading  interests  on 
the  rivers  of  New  South  Wales  have  abso- 
lutely failed  to  think  of  anything  else. 
They  have  absolutely  failed  to  consider 
the  vital  duties  and  obligations  of  persons 
who  occupy  and  administer  the  Govern- 
ment of  that  colony,  Every  remark  I 
make  is  absolutely  applicable  to  the  sister 
[Mr.  Raid. 


colony  of  Victoria;  indeed,  my  remarks 
apply  with  tenfold  force  to  Victoria.  From 
a  list  of  works  which  I  have  before  me  I 
find  Victoria  has  sunk  enormous  sums  of 
money  in  costly  works  depending  on 
those  waters.  We  in  New  South  Wales 
hope  to  do  the  same.  Large  and  benefi- 
cent schemes  are  now  approved  by  the 
highest  scientific  authority.  On  what 
basis  can  these  enterprises  be  conducted  if 
there  is  an  external  supreme  power  which, 
either  by  its  officers  or  by  a  board  of 
navigation,  or  by  its  own  polic}7,  may  put 
the  whole  of  those  vested  interests  into  a 
state  of  uncertainty  and  confusion  ?  The 
learned  Attorney-General  of  Victoria  has 
cited  a  case  which,  if  we  did  not  know  it, 
would  show  exactly  the  same  sort  of  de- 
cision which  must  arise  from  the  facts  I 
have  stated.  If  the  Supreme  Court  of  the 
Federal  Commonwealth  had  to  decide  on 
the  Bill  as  it  stands,  it  would  absolutely 
have  no  course  open  to  it  but  to  follow 
the  law  laid  down  in  the  case  cited  by 
Mr.  Isaacs.  The  Commonwealth  law 
must  override  the  state  law  against  the 
mightiest  interests  that  might  be  at  stake, 
and  would  override  those  interests  without 
rhyme  or  reason.  Just  to  show  the  pecu- 
liar state  of  those  rivers  in  New  South 
Wales,  and  how  they  differ  almost  from 
any  other  river  we  have  any  knowledge 
of,  I  have  x  had  a  return  prepared  show- 
ing from  the  year  1883  down  to  1887  the 
period  in  which  those  rivers  were  unnavi- 
gable.  I  will  first  take  the  River  Murray. 
I  find  that  at  Albury  during  those  fifteen 
years  the  river  was  unnavigable  in  each 
of  those  years  for  a  period  ranging  from 
18  to  44  weeks,  the  average  period 
during  which  the  river  was  unnavigable 
being  31  weeks  in  each  year. 

Mr.  Gordon. — Is  that  throughout  the 
entire  length  of  the  river  1 

Mr.  REID. — No.  I  am  taking  different 
stations,  beginning  at  Albury,  where  the 
river  was  unnavigable  for  31  weeks  out  of 
every  52. 

Mr.  Higgins. — For  what  draught  of 
boats  1 
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Mr.  Frasbr. — There  is  only  one  class 
of  boat. 

Mr.  II I :i  I  >. — A  sort  of  barge.  There 
ate  no  large  steamers  go  up  the  river, 
which  may  be  said  to  have  been  un- 
navigable  for  any  kind  of  vessel. 

Mr.  Frasbr. — They  are  flat-bottomed 
boats. 

Mr.  RE  ID. — I  will  now  take  the  river 
at  Moama,  which  is  a  long  way  down  from 
Albury.  During  the  fifteen  years  the 
river  there  was  unnavigable  for  certain 
periods  ranging  from  four  to  twenty-five 
weeks,  and  the  average  was  fourteen  weeks 
in  every  year.  At  Euston,  which  is  a  very 
much  greater  distance  down  than  Albury, 
the  river  during  this  period  was  unnavig- 
able for  a  period  of  eleven  weeks  in  each 
of  the  fifteen  years.  I  should  mention 
that,  in  the  years  1887,  1890,  1891,  1894, 
and  1895,  the  river  was  navigable  all  the 
year  round. 

Mr.  Deakin. — At  what  particular  point  1 

Mr.  REID.— At  Euston. 

Mr.  Deakin. — There  are  places  lower 
down  where  there  is  a  smaller  depth  and 
navigation  is  stopped,  when  there  is 
plenty  of  water  at  Euston. 

Mr.  REID.— That  is  understood;  the 
river  varies  along  the  entire  length.  I 
am  taking  recognised  points,  and  saying 
that  at  Euston  the  river  for  five  years 
was  navigable  all  the  year  round.  Now, 
take  the  Murrumbidgee  at  Hay,  which 
is  a  long  way  down,  a  point  at  which 
navigation  is  now  common.  I  think  it 
is  the  chief  port  of  the  Murrumbidgee. 
The  return  is  for  a  period,  not  of  fifteen 
years  but  of  thirteen  years,  from  1885  to 
1897.  During  those  thirteen  years  the 
river  was  unnavigable  on  an  average  22 
weeks  in  each  year.  That  is  without  a 
single  work  of  water  conservation  on  its 
banks  ;  and  so  far  as  the  Murray  is  con- 
cerned, without  a  single  work  in  New 
South  Wales  of  water  conservation.  Now, 
I  come  to  the  Darling  River  at  Walgett. 
During  the  same  thirteen  years  the  aver- 
age is  eighteen  weeks  in    each   of   those 


when  the  river  was  not  navigable. 
Then  at  Bourke  the  average  was  23  weeks 
during  which  the  river  was  unnavigable 
in  each  year.  At  Went  worth,  hundreds  of 
miles  down,  at  the  junction,  out  of  a 
whole  period  of  fifteen  years,  between 
1883  and  1897,  there  was  an  average  of 
thirteen  weeks  in  each  of  those  fifteen 
years  during  which  the  river,  even  at 
Wentworth,  was  unnavigable.  In  some 
of  these  years,  I  should  mention  again, 
the  river  was  navigable  without  inter- 
ruption. Now,  dealing  with  these  rivers, 
upon  which  large  works  of  water  conser- 
vation have  not  yet  been  started,  I  think 
honorable  members,  as  men  of  busi- 
ness, throwing  aside  particular  colonies, 
must  see  that  in  the  case  of  rivers 
of  such  enormous  length,  whose  facts 
are  these  facts,  the  question  of  water  con- 
servation, if  it  is  to  assume  any  import- 
ance, must  interfere  with  navigation.  It 
must  do  so ;  even  without  any  of  these 
works  navigation  stops  for  weeks  and 
weeks  in  every  year.  Now,  with  the  pre- 
carious supply  of  water  for  navigation, 
how  infinitely  more  precarious  is  the 
supply  for  water  conservation,  if  there  is  a 
superior  power  which  has  only  to  do  with 
navigation,  and  has  no  duty — no  trust — to 
observe  with  reference  to  irrigation !  I  do 
not  want  to  follow'  this  matter  further 
because  honorable  members  have  discussed 
the  matter  fully,  and  they  have  heard  it 
discussed  over  and  over  again.  But  what 
I  should  like  to  say  is  this,  that  respecting 
water  conservation,  and  showing  some 
regard  for  it,  and  putting  it  upon  some 
basis  of  security,  will  in  no  sense  impair 
the  legitimate  interests  of  commerce.  For 
instance,  take  the  Murrumbidgee.  During 
the  busy  part  of  the  year  they  never 
have  any  trouble  with  the  water.  The 
water  comes  down  from  somewhere  about 
the  end  of  June  up  to  about  the  end  of 
November.  Every  year  there  is  plenty 
of  water  during  the  busy  commercial 
season.  Every  clip  on  the  Murrumbidgee 
is  shorn  then,  and  long  before  then. 
Mr.  Fraser. — At  the  end  of  October. 
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Mr.  REID.— So  that  practically  the 
great  system  of  commerce  along  the 
Murrumbidgee  is  secured  by  nature, 
by  the  fact  that  during  the  time 
it  is  wanted  for  commercial  purposes 
there  is  plenty  of  water.  Nature  has 
provided  for  navigation  at  the  right 
time  of  the  year.  Why  should  not  this 
Convention  pay  some  sort  of  regard  to 
the  vital  interests  at  stake  if  this  coun- 
try is  ever  to  become  a  great  nation'? 
What  possible  way  of  making  Australia 
a  great  nation  is  to  be  found  unless  these 
vast  fertile  dry  plains  of  its  interior  are 
allied  with  the  energies  which  water  pro- 
duces %  This  is  the  great  duty  and  destiny 
of  Australia,  and  navigation  is  practically 
safe,  because,  let  me  say  that  navigation 
is  just  as  great  an  interest  to  the  persons 
and  a  greater  interest  to  the  persons  in 
each  colony  who  live  along  the  banks  of 
the  rivers  than  it  possibly  can  be  to  any- 
body else.  Who  can  have  a  stronger 
interest  in  the  river  being  improved  for 
navigation  than  the  persons  whose  property 
and  whose  stores  have  to  be  conveyed  by 
that  navigation  1  So  that  navigation  has 
friends  ail  along  the  line.  But  the  busi- 
ness consideration  comes  in,  and  our 
answer  to  those  who  say  that  water  con- 
servation is  safe  is  this  :  That  whilst  we 
hope  this  is  a  thing  that  will  be  regarded 
by  the  Commonwealth  legitimately  and 
intelligently,  people  will  not  sink  millions 
of  money  on  that  security;  people  will  not 
engage  in  large  schemes  of  water  con- 
servation if  they  know  that  any  day  in 
the  year  somebody  superior  to  them  and 
beyond  their  control  can  destroy  the 
fruits  of  their  industry.  Few  people  will 
invest  large  sums  upon  that  security,  and 
it  is  because  we  want  some  sort  of 
security  for  these  future  schemes,  which 
must  take  place,  that  I  ask  this  Conven- 
tion in  some  way  or  other  to  recognise 
the  necessity  of  protecting  these  great 
developments  of  the  future  in  connexion 
with  these  extraordinary  rivers.  My  hon- 
orable friend  (Mr.  Carruthers)  has  put  his 
proposition  in  a  form  which  I  shall  be  glad 
[Mr.  Reid. 


to  see  carried.  I  will  vote  for  it ;  but  if 
the  Convention  will  not  support  that  pro- 
position— in  plain  terms,  making  the 
interests  of  water  conservation  superior 
to  navigation,  which  I  believe  in  the  end 
would  not  injure  navigation  by  one  whit — - 
I  will  make  another  attempt  to  introduce 
my  words  in  the  place  of  those  of  Mr. 
Carruthers.  They  do  not  go  quite  so  far 
as  his  do,  and  if  his  amendment  is  not 
carried  I  will  certainly  move  mine. 

Sir  JOHN  DOWNER  (South  Australia). 
— I  am  not  going,  like  some  speakers,  to 
repeat  the  arguments  used  before,  because 
I  think  we  ought  to  arrive  at  finality,  and 
not  make  the  same  speech  twice,  at  all 
events,  in  the  same  Convention.  As  far 
as  this  question  is  concerned,  I  say  I 
thought  we  had  arrived  at  an  agreement 
— at  a  simple  method  of  submission;  not 
the  agreement  we  wanted,  not  the  con- 
tention we  have  been  striving  for  so 
long,  but  that  by  simply  trusting  the 
trade  and  commerce  clause,  and  hoping 
that  they  would  evolve,  through  judi- 
cial decisions,  something  that  is  fair 
and  right,  we  trusted  ourselves  to  the 
Federal  Constitution  of  Australia.  As 
far  as  our  own  colony  is  concerned,  we 
undoubtedly  have  been  the  subjects  of 
much  animadversion.  We  have  been  con- 
sidered to  have  thrown  away,  to  a  large 
extent,  natural  rights  in  order  to  produce 
some  friendly  agreement  with  respect  to 
federation,  but  we  have  been  in  no  way 
complimented  in  any  direction  for  the 
conclusion  that  some  of  us  assisted  in 
obtaining. 

Mr.  Isaacs. — How  did  you  possibly  give 
up  anything  ? 

Sir  JOHN  DOWTNER.— I  say  that  when 
I,  as  one  of  the  South  Australian  delegates 
who  has  taken  a  great  interest  for  many 
years  in  this  question,  who  has  studied  it 
from  an  international  stand-point,  and,  I 
hope,  from  a  colonial  stand-point  as  w  ell 

Mr.  Higgins. —  From  an  Australian 
stand-point  ? 

Sir  JOHN  DOWNER.— I  mean  Aus- 
tralian, and  when  I  say  colonial   I  do  not 
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refer  to  one  colony.  When  I  voted  as  I 
did  it  was  in  the  belief  that  the  trade  and 
commerce  clause  would  probably  be  suffi- 
cient to  give  to  everybody  all  that  was 
required,  and  to  giye  my  right  honorable 
friend  (Mr.  Reid)  all  that  he  requires.  It 
appeared  to  me  that  under  the  trade 
and  commerce  provision,  before  it  would 
be  competent  for  the  Federal  High  Court 
to  interfere  with  any  use  by  New  South 
Wales  of  any  of  the  waters  of  the  rivers 
running  through  her  territory,  it  would 
have  to  be  shown  that  it  was  injurious  to 
trade  and  commerce.  That  might  be  by 
the  destruction  of  navigation  or  of  other 
causes.  Injury  to  trade  and  commerce 
might  be  done  by  protecting  navigation 
when  trade  and  commerce  would  be  better 
assisted  by  other  methods  of  government. 
It  appeared  to  me  that  the  American/ 
decisions  for  the  most  part,  and 
nearly  the  whole  of  the  European 
treaties,  have  practically  no  bearing  on 
the  question  at  all.  As  far  as  the  European 
treaties  wrere  concerned,  they  arose  in  re- 
gard to  streams  which  were  navigable,  and 
could  not  be  rendered  unnavigable,  in 
countries  that  had  no  end  of  water  for 
irrigation  purposes,  and  where  the  whole 
question  was  the  question  of  navigability. 

Mr.  Eraser. — But  irrigation  is  not  so 
important  there  as  here. 

Sir  JOHN  DOWNER.— That  is  what 
I  am  endeavouring  to  point  out.  In  the 
countries  from  which  the  precedents  had 
been  gathered — and  referring  first  to  the 
European  countries — the  treaties  there 
made  were  only  founded  on  what  is 
fair  and  right,  that  it  was  not  a  friendly 
act  to  use  the  water  of  a  stream  in  such 
a  way  as  to  injure  the  freedom  of  your 
neighbour  to  the  legitimate  use  of  the 
stream  in  the  same  way.  But  there  was 
no  question  of  irrigation  there.  They  had 
any  amount  of  water  for  that  purpose; 
they  only  dealt  with  what  was  a  friendly 
and  a  reasonable  thing  as  between  persons 
having  an  equal  right  to  use  the  gifts  of 
God.  They  decided  these  matters  accord- 
ing to  their  own  local  surroundings  and 


local  requiremi  i  so  with  the  great 

rivers  in  America  the  same  course- 
followed  in  deciding  what  navigability 
They  said  that  a  river  had  to  be  kept  navi- 
gable, and  that  it  was  an  unfriendly  act 
between  states,  as  it  would  be  between 
individuals  in  a  state,  to  use  the  rivers  in 
such  a  way  as  to  injure  the  enjoyment  of 
them  by  others.  But  when  they  came  to 
remote  parts,  where  irrigation  became  of 
superior  importance  to  navigation,  then  the 
rule  that  was  acted  upon  was  the  same — 
that  what  was  a  friendly  thing  to  do  was 
that  you  should  not  injure  your  neighbour ; 
but  that  rule  was  applied  in  an  absolutely 
different  way.  That  was  why  I  voted 
for  allowing  the  general  words,  which  I 
thought  every  one  agreed  upon  until  I 
heard  the  remark  by  the  leader  of  the 
Opposition  in  New  South  Wales  (Mr. 
Lyne),  and  which  I  thought  the  Premier 
of  New  South  Wales  (Mr.  Reid)  fairly 
agreed  to. 

Mr.  Reid. — It  is  too  bad  to  say  that, 
when,  as  a  matter  of  fact,  I  said  distinctly 
that  I  could  not  be  definitely  sure 
whether  I  could  agree  to  them. 

Sir  JOHN  DOWNER.— I  have  heard 
theright  honorable  gentleman  say  different 
things  on  the  subject. 

Mr.  Reid. — It  is  a  notorious  fact,  and  I 
think  my  statement  to  that  effect  might 
be  accepted  by  the  pattern  of  chivalry  in 
this  chamber. 

Sir  JOHN  DOWNER.— I  do  not  profess 
to  be  a  pattern  of  chivalry. 

Mr.  Reid. — You  do  not  act  like  one 
sometimes. 

Sir  JOHN  DOWNER.— There  are  times 
when  one  has  to  say  what  one  thinks 
about  matters,  and  one  has  to  speak  the 
truth  always. 

Mr.  Reid. — Then  speak  the  truth  now, 
and  do  me  justice. 

Sir  JOHN  DOWNER.— Then  I  must 
say  that  I  have  heard  the  right  honorable 
gentleman  say  that  he  was  willing  to  take 
the  clause  as  it  stood. 

Mr.  Reid. — I  distinctly  said  that  I  could 
not  definitely  state  whether  I  could  accept 
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the  provision  as  it  stood,  but  I  said  I 
would  make  inquiries,  and  if  I  could 
possibly  fall  in  with  the  suggestion  I 
would;  but  I  reserved  to  myself  the  right 
to  re-open  the  subject  if  I  found  that  I 
could  net  accept  the  arrangement.  When 
Sir  Edward  Braddon  said  that  the  matter 
could  be  settled  in  rive  minutes  if  I  would, 
give  an  undertaking,  I  replied  that  I  could 
not  do  so. 

Sir  JOHN  DOWNER.— We  had  a  com- 
mittee— a  special  committee  of  the  Con- 
vention—to consider  this  question,  and 
unquestionably  I  understood  the  right 
honorable  gentleman,  and  did  not  mis- 
understand him,  as  saying  that  he  was 
willing  to  take  things  as  they  stood. 

Mr.  Reid. — It  is  not  so.  These  things 
are  not  in  Hansard.  I  appeal  to  you,  sir, 
if  you  did  not  hear  me  make  the  state- 
ments I  have  just  referred  to  in  this 
chamber  1 

Sir  JOHN  DOWNER.— But  we  had  a 
special  committee,  which  was  a  committee 
appointed  by  the  Convention. 

Mr.  TRENWITH  (Victoria).— I  rise  to 
a  point  of  order.  I  submit  that  it  is 
altogether  unimportant  as  bearing  upon 
this  question  what  Mr.  Reid  said,  and 
that  Sir  John  Downer  is  not  in  order  in 
discussing  that  matter.  The  question  is 
what  is  a  wise  thing  for  us  to  do  under 
the  circumstances. 

The  CHAIRMAN.— It  would  be  far 
better  if  the  honorable  member  in  posses- 
sion of  the  Chair  were  to  confine  himself  to 
the  amendment  under  discussion. 

Sir  JOHN  DOWNER  (South  Australia). 
— I  shall  accept  your  suggestion,  sir.  I 
was  going  to  refer  to  what  took  place  in 
the  course  of  the  proceedings  of  the  com- 
mittee to  which  I  have  alluded,  and  which 
was  a  quasi-public  body,  although  we  had 
no  reporters  there.  When  we  come  to 
the  words  used  publicly  in  the  Conven- 
tion by  the  way  of  interjection,  we  have 
had  statements  by  the  Premier  of  New 
South  Wales  that  he  was  not  pre- 
pared to  accept  this  settlement.  In 
fact,  the  whole  fight  had  been  over 
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whether  South  Australia  would  be  satis- 
fied with  accepting  this.  The  question 
had  not  been  whether  New  South  Wales 
would  be  satisfied  or  whether  Victoria 
would  be  satisfied ;  the  whole  question 
was  whether  South  Australia  would  be 
satisfied.  South  Australia  complained 
about  and  wanted  some  rights  over  the 
Darling,  but  those  claims  were  abandoned. 
South  Australia  wanted  the  preservation 
of  the  navigability  of  the  rivers  through- 
out the  Commonwealth.  That  claim  was 
abandoned.  The  whole  substantial  con- 
flict between  our  colony  and  New  South 
Wales  upon  this  subject  throughout  the 
discussion — leaving  out  occasional  inter- 
jections, which  are,  however,  comfortable 
things  to  be  able  to  fall  back  upon 
— was  whether  there  should  be  some 
special  provision  inserted  giving  South 
Australia  a  right  over  the  Darling.  That 
was  the  substantial  power.  But  leaving 
that,  and  dealing  with  the  matter  with 
which  there  has  been  no  discussion  at  all, 
the  right  honorable  gentleman  asks,  in 
the  speech  he  has  just  made,  is  navigation 
so  important  1  I  say  that  if  navigation  is 
not  so  important,  then  the  Parliament  of  the 
Commonwealth  will  be  able  to  deal  with  it; 
and  if  it  is  for  the  benefit  of  the  nation, 
and  in  the  interests  of  equality  of  trade 
between  the  states,  the  court  will  support 
it.  Navigation  is  most  important,  says 
my  right  honorable  friend,  to  the  people 
along  the  river,  and  most  important  to 
persons  holding  property  in  New  South 
Wales.  That  may  or  may  not  be  so. 
It  may  be  that  it  will  be  more  con- 
venient —  and  that  is  the  whole  test 
— for  many  people  to  use  the  waters 
of  the  Murray  so  as  to  destroy  its  prac- 
tical use  to  South  Australia  for  purposes 
of  navigation.  I  expect  that  if  New 
South  Wales  did  so  she  would  do  it 
for  the  best  possible  motive — for  assisting 
herself,  and  not  bothering  about  any  one 
else.  I  attribute  great  business  ability 
and  utter  selfishness  to  New  South  Wales 
— no  more  and  no  less.  I  know  enough 
of   the   people  of   New    South  Wales   to 
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convince  me  that  they  would  never  attempt 
to  do  a  thing  merely  to  annoy  their  w 
hours.  I  have  a  higher  opinion  of  the 
people  of  New  South  Wales  than  some  of 
their  own  representatives  nave.  My  opinion 
of  them  is  that  they  have  a  high  federal 
Of  what  is  right  and  just.  They 
have  been  t  he  leaders  in  the  movement 
t'.r  federation,  and  I  refuse  to  believe 
that  they  would,  from  motives  of  selfish- 
ness, assist  to  destroy  the  movement  which 
for  years  they  have  been  trying  to  build  up. 

Mr.  Fraser. — We  are  all  selfish,  then. 

Sir  JOHN  DOWNER  —It  is  well  that 
we  should  be  to  a  large  extent  selfish, 
because  if  we  do  not  look  after  ourselves 
we  shall  find  great  difficulty  in  getting 
somebody  else  to  do  it  for  us. 

Mr.  Lyxe. — South  Australians  have  got 
a  pretty  good  share  of  it,  too. 

Sir  JOHN  DOWNER.— We  have  only 
asked,  here  and  in  Adelaide,  that,  as 
the  river  that  is  now  in  question  is  un- 
doubtedly a  navigable  stream,  you  should 
give  us  the  same  rights  as  are  always 
conceded  by  treaty  between  hostile  nations. 
It  is  not  an  unfair  thing  for  us  to  say  to 
New  South  Wales,  in  respect  of  this 
common  property — "If  you  want  to  con- 
tinue friends  and  brothers,  as  you  are  now, 
at  all  events,  do  not  be  more  unfriendly  to 
us  than  a  foreign  nation  at  our  door  would 
be."  If  there  was  a  provision  inserted 
in  this  Bill  preserving  the  navigability  of 
the  navigable  rivers  of  Australia,  my 
difficulties  would  have  been  over ;  but 
New  South  Wales  pointed  out  that  the 
trade  and  commerce  clauses  were  all  that 
America  had  to  preserve  their  rivers,  and 
I,  yielding  partly  to  superior  force 

Mr.  Reid. — Yielding  because  you  could 
not  help  it. 

Sir  JOHN  DOWNER.— And  partly,  I 
admit,  to  the  consideration  that  I  did 
not  think  it  made  very  much  difference, 
assented  to  the  course  the  New  South 
Wales  representatives  desired  the  Conven- 
tion to  take.  The  right  honorable  mem- 
ber will  see  that  I  am  perfectly  frank,  as 
he  accused  me  of  being  the  other  day  ;  in 


fact,  1  am  always  th«'  same.  Now,  they 
have  hem  fighting  and  saying  they  want 
this  amendment,  which  we  would  not  con- 
cede to  them.  Having  previously  got 
what  they  said  they  wanted,  they  did  what 
they  always  do — as  far  as  my  experience 
of  them  throughout  this  Convention  goes 
—  they  asked  for  something  else. 

Dr.  Cockburx. — They  are  regular  Oliver 
Twists — they  ask  for  more. 

Sir  JOHN  DOWNER.— Yes,  they  do 
ask  for  something  more.  They  ask  to  have 
conceded  to  them  by  an  Imperial  Act  of 
Parliament  what  the  whole  quarrel  between 
them  and  South  Australia  has  been  about 
in  respect  of  the  river  waters. 

Mr.  Reid. — Nothing  of  the  kind ;  the 
courts  are  open  to  both  states  after  this 
Bill  becomes  law. 

Mr.  Trenwith. — After  you  have  put  in 
the  Commonwealth  Bill  a  provision  to  the 
effect  that  you  can  do  what  you  like  with 
the  river. 

Sir  JOHN  DOWNER.— Yes;  and  what 
is  the  use  of  our  going  to  the  courts  if  we 
have  not  got  any  rights  left  ? 

Mr.  Reid. — We  do  not  seek  to  take 
away  any  of  your  rights. 

Mr.  Fraser. — South  Australia  has  no 
rights,  so  that  after  all  she  will  only  be  in 
the  same  position  then  as  she  is  now. 

Sir  JOHN  DOWNER.— Then  the  object 
of  this  Constitution  is  to  keep  up  a  war 
betsveen  two  states. 

Mr.  Reid. — No,  there  has  never  been 
any  war;  we  have  snagged  the  river  for 
your  benefit  at  our  own  expense. 

Sir  JOHN  DOWNER.— The  right  hon- 
orable gentleman  said  that  they  had  never 
interfered  with  our  rights,  but  I  replied 
that  they  had  threatened  to  do  so,  and 
they  now  say  that  they  want  the  right  to 
do  so  if  they  please. 

Mr.  Reid. — No,  we  only  want  the  right 
to  our  own  waters. 

Sir  JOHN  DOWNER.— They  want  to 
secure  the  position  they  take  up  by  means 
of  a  provision  in  this  Bill  which  is  to  estab- 
lish federation,  and  that  is  a  monstrous 
thing.      Why  should   Mr.    Reid   distrust 
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the  Federation  which  he  seeks  to  estab- 
lish ? 

Mr.  Fraser. — Why  should  you  put  the 
cart  before  the  horse  1 

Mr.  Reid. — Hear,  hear ;  that  settles 
you. 

Sir  JOHN  DOWNER.— If  Mr.  Fraser 
will  explain  what  he  means  to  me  pri- 
vately, I  will  devote  an  hour  or  two  to 
trying  to  understand  it. 

Mr.  Higgins. — Where  is  the  horse  and 
where  is  the  cart  1 

Sir  JOHN  DOWNER.— No  doubt  Mr. 
Eraser's  interjection  is  all  right,  because 
Mr.  Reid  applauded  it. 

Mr.  Higgins. — Mr.  Fraser  voted  with 
you  before. 

Mr.  Deakin. — Then  it  must  have  been 
a  mistake. 

Sir  JOHN  DOWNER.— As  I  cannot 
follow  Mr.  Fraser's  interjections  just  now, 
I  will  go  on  with  my  remarks  in  my  own 
way.  We  first  decided  this  question  on 
the  ground  of  international  rights.  Those 
rights  we  have  practically  abandoned. 
We  then  wanted  specific  provisions  as  to 
navigation  over  certain  limited  portions 
of  rivers.  That  was  opposed,  and  we  were 
defeated,  and  we  had  in  the  end  nothing- 
left  but  the  bare  words  "  trade  and  com- 
merce," and  nothing  to  hope  for  from  those 
words  except  that  the  High  Court  would  fol- 
low the  analogy  of  the  American  decisions, 
and  come  to  conclusions  similar  to  those  of 
the  American  courts.  Was  ever  such  perfect 
absolute  trust  and  confidence  displayed 
before  1  Was  there  ever  such  an  aban- 
donment of  international  rights  on  specific 
matters  that  might  fairly  have  been  speci- 
fied in  a  Federal  Constitution,  that  was  to 
prevent  appeals  to  American  or  other 
courts,  and  so  to  begin  a  great  nation  with 
a  good  and  sound  mutual  understanding? 
Mr.  Reid  and  other  members  from  New 
South  Wales  have  told  us  from  time 
to  time  that  there  is  nothing  in  all 
this,  that  it  is  all  child's  play,  that 
it  makes  not  the  slightest  difference 
whether  this  amendment  is  in  the 
Constitution  or  not.  They  say  they  will 
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never  interfere  with  the  navigability  of 
the  rivers,  and  yet  they  have  been  fight- 
ing about  this  matter  as  if  they  meant  to 
interfere  with  the  navigability  of  rivers. 
They  have  told  us  they  will  never  want 
any  more  water  from  those  rivers  than  is 
necessary  for  the  purposes  of  irrigation, 
but  wre  must  look  at  the  past.  They 
admit  they  have  bounced  us  a  bit. 

Mr.   Reid. — Never  a  little  bit. 

Sir  JOHN  DOWNER.— But  they  say 
that,  after  all,  their  bouncing  is  harmless. 
They  certainly  did  bounce  us  in  their 
own  colony,  and  they  treated  us  discour- 
teously in  ours. 

Mr.  Reid. — Not  so;  we  never  took  any 
notice  of  you. 

Sir  JOHN  DOWNER.  — Is  not  that 
discourtesy  1 

Mr.  Reid. — It  is  best  never  to  take 
any  notice  of  naughty  little  boys. 

Sir  JOHN  DOWNER.— That  is  just  the 
attitude  of  the  honorable  member  in  this 
Convention.  He  treats  other  honorable 
members  who  differ  from  him  as  naughty 
little  boys ;  but  let  me  assure  him  that  he 
will  never  get  an- understanding  with  such 
a  place  as  Victoria  on  this  question,  much 
less  with  New  South  Wales. 

Mr.  Reid. — You  cannot  divide  New- 
South  Wales  and  Victoria  on  this  question. 

Sir  JOHN  DOWNER.— I  am  not  going 
to  attempt  to  create  division  of  any  kind. 
The  honorable  member  tried  to  attract 
Victoria  by  appealing  to  the  selfishness  of 
this  colony,  but  I  do  not  think  he  was 
very  successful.  I  think  the  representa- 
tives of  Victoria  understood  what  it  all 
meant,  and  that  he  left  them  pretty  well 
as  they  were.  But  without  going  into 
the  intentions  of  Mr.  Reid,  let  me  point 
out  that  after  we  spent  three  or  four 
days  over  this  important  question,  and 
every  argument  that  could  be  used  had 
been  used,  and  a  practical  assent- — in  spite 
of  Mr.  Reid's  disclaimer,  a  practical  agree- 
ment— had  been  come  to  on  the  part  of  the 
senior  colony  that  if  this  were  done  they 
would  be  satisfied,  Mr.  Reid  protested,  on 
behalf  of  New  South  Wales,  that  this  ought 
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nofc  to  be  clone,  and  finally  carried  his 
own  w.iv  by  a  majority.  I  ask  the 
Convention  is  it  too  much  to  re-open  the 
question  now  and  insert  in  the  Bill  a  pro- 
vision which  will  obviate  a  continuance  of 
the  old  t roubles  and  difficulties — troubles 
and  difficulties  which  the  gentlemen 
who  oppose  this  amendment  say  never 
.an  happen,  or  which  will  never  come 
to  anything?  I  can  only  say  that  I 
hope  and  believe  that  the  Convention 
will  adhere  to  the  position  it  has 
taken  now,  believing  that  if  they  cannot 
put  a  well-defined  federal  scheme  into 
this  Bill  dealing  with  rivers  whose  course 
extends  through  more  than  one  state  they 
will,  at  all  events,  not  insert  a  provision 
that  will  affirm  the  right  of  any  colony 
to  destroy  every  Inter-State  right  as  be- 
tween colonies  in  rivers  which  are  navig- 
able, and  which  run  through  more  than 
one  state,  and  expect  this  Constitution  to 
be  accepted  on  a  basis  that  would  not  be 
endured  even  between  nations  that  were  not 
friends.  I  heard  what  my  right  honorable 
friend  said  as  to  the  statistics  he  has 
worked  up,  and  as  to  the  dates. 

Mr.  Reid. — I  did  not  work  them  up; 
they  were  worked  up  by  my  officers. 

Sir  JOHN  DOWNER.— I  am  sure  the 
right  honorable  gentleman  did  not  do  it. 
I  refer  to  the  statistics  which  have  been 
obtained,  and  which  show  that  the  rivers 
are  not  always  navigable.  They  are 
often  non-navigable,  but  still  they  are  dis- 
tinctly navigable  in  the  view  of  interna- 
tional jurists.  They  are  navigable  for  a 
sufficient  length  6f  time  to  come  within 
the  rules  they  have  laid  down,  and  I  simply 
now — in  the  face  of  my  own  colony  con- 
demning the  South  Australian  delegates 
for  having  departed  from  their  original 
determination  to  have  an  express  declara- 
tion and  provision  in  the  Bill  to  preserve 
their  right  to  the  reasonable  use  of  the 
waters  of  the  Murray,  and  for  having  been 
satisfied  to  trust  to  the  trade  and  com- 
merce clause — appeal  to  the  Convention 
not  to  further  derogate,  on  the  motion  of 
New  South  Wales,  from  that  which  New 


South  Wales  has  all  along  been  contend- 
ing for,  and  which,  having  obtained,  she 
now  wishes  to  supplement. 

Mr.  REID  (New  South  Wales).— As  a 
personal  explanation,  I  again  say,  and  I 
hope  the  honorable  member  will  accept  my 
assurance,  that  the  honorable  member's 
statement  as  to  my  having  expressed  my 
readiness  to  accept  the  trade  and  com- 
merce clause  as  a  satisfactory  solution  of 
the  question  is  absolutely  incorrect,  as 
every  member  of  the  committee  knows, 
with  the  exception  of  himself.  It  is  also 
absolutely  incorrect  that  in  this  Conven- 
tion I  ever  made  any  statements  of  the 
kind  to  which  the  honorable  member  has 
referred.  I  distinctly  said,  and  I  think  it 
is  in  the  records,  that  I  reserved  to  my- 
self the  right  to  re-open  this  important 
question  if,  after  inquiry,  I  found  it  neces- 
sary to  do  so. 

Mr.  GORDON  (South  Australia).— 
While  giving  every  weight  to  the  explana- 
tion the  Right  Hon.  Mr.  Reid  has  made, 
I  certainly  understood  from  the  right  hon- 
orable gentleman,  and  from  the  whole  of 
the  delegation  from  New  South  Wales, 
that  they  would  accept  the  provision  in 
the  trade  and  commerce  clause  governing 
navigation  as  a  satisfactory  solution  of 
this  question.  I  will  quote  what  Mr.  Reid 
said  himself,  as  reported  on'  page  83  of  our 
Hansard.     He  stated — 

This  really  seems  to  me  to  give  the  Com- 
monwealth  

That  is  the  interpretation  of  the  Hon. 
Mr.  Barton  as  to  the  effect  of  the  trade 
and  commerce  clause. 

a  much  greater  power  over  us  in  respect  to 
some  of  these  rivers  than  perhaps  some  of  us 
thought.  But  I  say  in  regard  to  the  federal 
power — the  fair  and  honest  power  which  lies  at 
the  heart  of  federation — I  do  not  care  what  its 
consequences  are,  I  accept  them. 

Mr.  Reid. — Hear,  hear ;  that  is,  the 
regulation  of  commerce  over  all  our  rivers. 

Mr.  GORDON.— The  honorable  gentle- 
man also  said — 

Therefore  I  cannot  be  accused— neither  I  nor 
my  honorable  friends  from  New  South  Wales — 
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of  disputing  this  proposition :  That  for  every 
inch  of  water  navigable  in  New  South  Wales, 
and  capable  of  being  used  for  intercolonial 
trade,  we  give  up  any  pretence  to  exclusive 
control. 

Mr.  Reid. — Hear,  hear. 

Mr.  GORDON.— What  does  that  mean? 

Mr.  Reid. — The  control  of  navigation. 

Mr.  GORDON.— Why  did  the  right 
honorable  gentleman  give  the  measure  of 
the  water?  If  the  English  language 
means  anything — and  there  is  no  better 
judge  of  the  English  language  than  the 
right  honorable  gentleman — that  sentence 
implies  that  the  right  honorable  gentle- 
man, for  himself  and  his  friends,  is  willing 
to  give  the  Federal  Parliament  the  right 
to  control  all  these  waters  for  navigation. 

Mr.  Reid. — And  give  up  water  con- 
servation altogether.     That  is  nonsense. 

Mr.  GORDON.— Certainly.  The  right 
honorable  gentleman  knew  what  he  was 
talking  about,  He  was  answering  the 
argument  that  there  should  be  some 
control  over  the  water  for  irrigation  and 
navigation,  and  he  said — "  For  irrigation 
I  object ;  for  navigation,  to  every  inch  of 
the' waters  in  New  South  Wales  that  is 
navigable,  New  South  WTales  has  no  ex- 
clusive right," 

Mr.  Reid. — You  are  quite  right.  I 
said  for  irrigation  I  object ;  for  commerce 
assent, 

Mr.  GORDON.— Now  my  right  honor- 
able friend  seeks  to  make  irrigation 
superior  to  navigation,  and  he  is  executing 
a  complete  right-about-face  on  this  sub- 
ject. 

Mr.  Reid. — No,  two  different  things. 

Mr.  GORDON.— I  think  I  understand 
the  simple  words  of  the  English  language, 
and  the  right  honorable  gentleman  said — 
"We  object  to  any  control  over  irrigation, 
but  we  give  the  Federal  Parliament,  what- 
ever the  consequences,  control  over  every 
inch  of  the  water  in  these  rivers  which  is 
capable  of  being  used  for  navigation." 
Mr.  Reid. — I  would  do  that  now. 
Mr.  GORDON.— Then  I  do  not  under- 
stand the  right  honorable  member,  because 
[Mr.  Gordon. 


he  says  that  if  the  water  is  required  for  irri- 
gation, navigation  must  go  by  the  board. 
Of  course,  it  would  be  unfair  to  pin  any 
member  of  the  Convention  to  the  opinion 
he  expressed  at  any  one  period  of  the  dis- 
cussion. I  suppose  we  have  all  varied  a 
little,  and  if  the  honorable  member  would 
admit  that  he  had  executed  a  right-about- 
face  everybody  would  agree  that  he  had 
simply  exercised  the  right  to  change  his 
opinion. 

Mr.  Reid. — It  is  a  wonder  you  attacked 
me  so  bitterly  if  I  gave  you  all  you 
wanted. 

Mr.  GORDON.— The  right  honorable 
gentleman  knows  I  would  not  attack  him. 
I  am  only  putting  in  simple  language  the 
two  different  positions  he  has  taken  up  in 
the  matter.  But  to  come  right  to  the 
heart  of  Mr.  Carruthers'  proposition,  when 
I  opened  the  debate  on  the  rivers  question 
I  hinted  that  possibly  there  should  be  a 
dominance  of  irrigation  over  navigation. 
That  was  more  than  hinted,  it  w*s  ex- 
pressed, and  if  the  Convention  after  hear- 
ing the  arguments  on  the  question  has 
to  concede  that  point— and  many  honor- 
able members  are  apparently  prepared 
to  concede  it  —  it  must  not  be  put  in 
the  form  suggested  by  Mr.  Carruthers. 
The  honorable  member's  proposition 
would  mean  that  any  one  colony  could 
pump  a  river  dry  to  the  detriment  of 
those  below. 

Mr.  Higgins. — It  must  be  irrigation  for 
Australia. 

Mr.  GORDON.— Exactly;  and  when  Mr 
Reid,  in  the  rhetoric  which  we  all  admire, 
talks  about  Australian  development,  and 
the  evolution  of  the  destinies  of  Aus- 
tralia, that  surely  does  not  mean  the  de- 
velopment of  New  South  Wales  to  the 
detriment  of  the  other  colonies.  If  wre 
are  to  concede  the  dominance  of  irrigation 
over  navigation,  let  it  be  subject  to  this 
qualification,  that  the  water  shall  be 
justly  used  by  those  colonies  through 
which  the  rivers  or  their  continuations  run. 
It  cannot  be  disputed  that  if  Mr.  Car- 
ruthers' amendment  is  carried  in  the  form 
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in  which  it  is  proposed,  New  South  Wales 
can  pump  the  rivers  &D0V6  Victoria  dry, 
and  Victoria  in  its  turn  can  take  i 
drop  of  water  which  conies  to  it,  and  leave 
South  Australia,  through  which  the  river, 
if  allowed  to  How,  would  run  to  the  sea 
absolutely  without  a  drop  of  water. 
\\  mid  such  a  provision  as  that  carry  out 
the  destinies  of  Australia? 

Mr.  Reid. — They  are  not  all  interested 
in  your  wool  barges. 

Mr.  GORDON.— No,  but  there  is  such 
a  thing  as  justice.  This  is  a  phrase  which 
the  right  honorable  gentleman  himself 
used — "To  secure  to  all  the  colonies  as 
fair  and  equal  a  use  of  our  natural  oppor- 
tunities as  we  have  ourselves."  That  is 
all  we  are  asking.  Would  we  have  a  fair 
and  equal  use  of  the  natural  opportuni- 
ties afforded  by  our  great  rivers  if  New 
South  Wales  cut  a  ditch  and  turned  the 
whole  of  the  waters  of  the  rivers 
above  Victoria  for  three  months  of  the 
year  into  one  of  the  dry  lakes  of  New 
South  Wales,  which  is  quite  possible 
Would  it  be  a  fair  and  natural  use  of  our 
opportunities  if  Victoria  did  the  same 
thing  as  to  such  of  the  waters  which  come 
down  to  her1?  That  would  be  a  most  un- 
just and  unequal  appropriation  of  these 
natural  opportunities.  I  will  vote  against 
the  amendment  of  Mr.  Carruthers,  on  the 
understanding  which  I  certainly,  had  with 
many  other  honorable  members  that  we 
were  going  to  rely  on  the  trade  and  com- 
merce clause.  But  if  we  are  going  to 
turn  the  Federal  Parliament  into  an  irri- 
gation trust,  because  that  is  what  it 
means 

Mr.  Higgins. — No,  the  Federal  Parlia- 
ment will  have  no  control. 

Mr.  GORDON.— If  the  amendment  is 
carried  it  will  have  some  control  over 
irrigation. 

Mr.  Higgins. — No ;  only  for  the  purpose 
of  New  South  Wales. 

Mr.    Reid. — No.     It  is  general  in   its 
application.     It    is   not   applied   only    to 
New  South  Wales. 
[124] 


Mr.  HlGOINS. — Read  the  words. 

Mr.  Reid. — It  does  not  mention  New 
South  Wales. 

Mr.  Higgins. — It  says — "To  meet  the 
requirements  of  such  state  and  its 
people." 

Mr.  Reid. — Any  state. 

Mr.  GORDON.— My  right  honorable 
friend  will  not  dispute  that  it  leaves  to 
New  South  Wales  the  right  to  take  every 
drop  of  water  out  of  these  rivers  within 
her  own  boundaries.  Can  my  right  hon- 
orable friend  say  that  that  is  not  the 
meaning  of  this  clause  1 

Mr.  Trenwith. — And  never  let  it  go 
any  further. 

Mr.  GORDON. — And  never  let  it  go 
any  further.  That  may  possibly  appeal 
to  the  selfishness  of  people  in  the  various 
colonies;  but  will  it  appeal  to  common 
sense,  to  natural  justice  1  It  is  a  reversal 
of  that  natural  justice  which  underlies  the 
apportionment  of  waters  under  the  provi- 
sions of  the  common  law.  Surely  the 
honorable  gentleman  cannot  seriously  con- 
tend that  they  should  embody  in  the 
Constitution  a  proposition  which  is  a  re- 
versal of  all  the  dicta  of  that  natural 
justice  which  governs  communities  and 
really  keeps  the  world  sweet.  It 
cannot  be  that  they  wish  to  em 
body  in  the  Constitution  a  proposal 
of  that  kind.  Therefore,  if  we  are 
going  to  formally  concede  the  predomi 
nance  of  irrigation  over  navigation,  and  if 
we  are  going  to  carry  any  proposition 
to  that  effect,  it  must  have  this  quali- 
fication— and  I  am  now  using  the 
words,  as  nearly  as  I  can  remember 
them,  of  an  amendment  which  Mr. 
Isaacs  formerly  introduced  —  "  on  a 
basis  of  distribution  of  such  waters 
just  to  the  several  states  through  which 
the  rivers  by  themselves  or  by  their  con- 
tinuations run." 

Mr.  Isaacs. — Who  is  to  determine  the 
justice  ? 

Mr.  GORDON.— Only  somebody  sitting 
as  a  jury.     We  cannot  absolutely  define 
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what  is  going  to  happen  under  all  the 
provisions  of  the  Constitution.  We  must 
leave  something  to  the  sanction  of 
justice  which  will  animate  the  Federal 
Parliament  and  the  subsidiary  bodies 
it  will  appoint  to  consider  these  matters. 
I  see  the  difficulties,  of  course,  but  the 
difficulty  of  arriving  at  an  idea  of  what 
this  will  lead  to  is  nothing  as  compared 
with  the  difficulty  of  conceiving  what  will 
happen  if  the  clause  is  carried  without 
any  qualification.  There  then  we  will 
embody  in  the  Constitution  the  possibility 
of  an  absolute  injustice,  and  crystallize  a 
selfishness  unknown  to  any  civilized 
nation.  I  think  it  will  be  a  disgrace  and  a 
blot  to  the  whole  Constitution  if  that  pro- 
position is  carried  without  amendment, 
and,  therefore,  I  move,  although  I  shall 
vote  against  the  clause  even  if  it  is 
amended — 

That  the  clause  be  amended  by  the  addition 
of  the  following  words  : — "upon  a  basi3  of  dis- 
tribution of  such  waters  just  to  the  several 
states  through  which  the  rivers  by  themselves 
cr  by  their  continuations  run." 

Mr.  DEAKIN  (Victoria). — I  do  not  pro- 
pose to  enter  into  the  question  whether 
individual  members  '  have  altered  the 
view  they  have  taken  on  this  question 
during  the  progress  of  our  debates,  but 
certainly  trust  that  there  has  been  on 
this,  as  on  many  other  questions,  a 
gradual  awakening  to  the  seriousness  of 
the  issue  with  which  we  are  deal- 
ing, and  the  insufficiency  of  the  pro- 
posals which  were,  in  the  first  instance, 
in  all  good  faith,  submitted  and  agreed  to 
in  the  endeavour  to  meet  the  emergency. 
When  the  question  as  to  the  control  of 
rivers  was  first  mooted,  the  various  inter- 
ests which  the  different  colonies  had  in 
the  use  of  these  waters  were  but  vaguely 
appreciated  and  ill-defined.      One  of  the 

,  many  educational  results  of  the  debates 
has  been  that  a  clearer  view  has  gradually 

I    dawned    on  the   Convention    of   the    real 

magnitude    of   the    interests    with  which 

they   are   dealing,    than     which,     from  a 

material  sense  or  from  the  point  of  view  of 
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the  producer,  none  is  greater.     It  involves 
a   question    of      inestimable     importance 
to    the    whole     of    the   interior   of    Aus- 
tralia,   of    which     the    rivers    are     verit- 
ably     the      life-blood.        As     that     life- 
blood    is     dealt    with     so     will    be     the 
future    possibilities    of    its    development 
limited     or      extended.       Under      these 
circumstances,    sir,     though     careful     to 
avoid    any    repetition    of    the     remarks 
already    made,      I     do     not    scruple    to 
ask    the    attention    of     the     committee 
for  a    few    moments,    in    the    endeavour 
to     reply     to     one     or   two    arguments 
which  have  been  urged,   notably  by  Sir 
John   Downer,  whom  I  regret  not  to  see 
present.      He   is    so   courteous   and    con- 
ciliatory, and  at  the  same  time   unyield- 
ing, that,  while  he   is  difficult  to  answer, 
his  charming  demeanour  makes  it  painful 
to  disagree  with  him  ;  and   yet  disagree 
with  him  one  must,  if  one  considers  even 
the  basis  which   he  himself  offers  for  the 
opinion    he    enjoys.      He  says  he  claims 
no    more    than    that    there     should    be 
embodied   in  the  Constitution    a  proviso 
that    the   united    colonies    of    Australia 
shall  in  the  future  in  this  connexion  deal 
with    each    other    on    the    same   basis  as 
hostile  nations  have  agreed  to  deal  with 
each  other  in  Europe  and  elsewhere,  on  a 
fair  and  friendly  footing.     Now,  as  a  mat- 
ter of  fact,  he  will  be  unable  to  produce 
for  the  consideration  of   the  Convention  a 
single   illustration  from  the  Continent  of 
Europe   where   a  river  used  for  the  pur- 
poses of  irrigation   has  ever  formed    the 
subject  of  international   questions.     The 
only  irrigating  rivers  in  Europe  are  those 
of  France,  Italy,   and  Spain,    which   flow 
wholly  within  the  territory  of  the  states 
concerned,   and  have   as  yet  afforded   no 
opportunity  for  any  difference  of  opinion 
on    this    point.     The    rivers    in    regard 
to  which  international    agreements    have 
been    made,     and    of    which    the    River 
Danube  is  an  excellent  example,  are   not 
rivers  used  for  the  purposes  of  irrigation, 
even    to    an    infinitesimal    extent.     As    a 
matter  of  fact,  the  only  river,  so  far  as  we 
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know,  in  which  different  states  are  in 
ted,  and  in  which  this  question  bag 
assumed  any  importance,  is  the  River 
lvi.»  Grande,  dividing  Mexico  from  the 
United  States  of  America,  and  there 
Mexican  Republic,  so  far  as  I  know, 
baa  tteYer  been  able  to  obtain  any  official 
recognition  of  its  claims  from  the  United 
States  Government,  although  that  river, 
in  man}7  portions,  has  been  almost  en- 
tirely deprived  of  its  water  at  cer- 
tain seasons  of  the  year.  When  the 
honorable  and  learned  member,  therefore, 
points  us  to  these  old-world  precedents, 
and  even  to  new-world  precedents,  he  will 
find  himself  unable  to  discover  a  single 
fact  which  tells  in  his  favour.  Conse- 
quently, while  admitting  with  him  that 
the  fair  and  friendly  spirit  is  the  only 
spirit  in  which  a  Federal  Union  should 
regard  such  problems,  it  is  to  be  noted 
that  in  no  case  has  the  extraordinary 
interest  which  the  use  of  irrigation  at- 
taches to  the  water  of  any  particular 
Stream  raised  the  question  between  na- 
tions. Cordially  supporting  the  amend- 
ment of  the  Attorney-General  of  Vic- 
toria, I  feel  able  to  regard  the  question 
from  the  Victorian  point  of  view  some- 
what less  anxiously  than  he  does,  for 
the  Victorian  works  are  existing  works 
— and  the  rights  of  existing  works  at  all 
events  ought  to  be  preserved  under  any 
federal  compact.  Even  if  those  rights 
be  not  preserved,  the  fact  remains  that 
the  only  river  in  Victoria  from  which  we 
draw  any  quantity  of  water,  and  which 
is  ever  available  for  navigation,  is  the 
Goal  burn  River,  which  practically  has 
never  been  used,  and  is  never  likely  to  be 
used,  for  navigation  purposes.  Under 
these  circumstances,  we,  in  Victoria, 
though  we  may  form  a  decided  opinion 
on  the  principle  involved,  can  afford  to 
regard  this  question  comparatively  free 
from  the  claims  of  self-interest.  Repeat- 
ing in  a  single  sentence  the  remarks  as 
to  physical  conditions  which  I  have  pre- 
viously made,  and  upon  which  this  solu- 
tion   of    the    problem    entirely    depends, 


I     will     say     a     word    or    two    on    the 
general    merits   of   this   question.     It    is 

quite  possible  that  further  researches  ' 
and  a  combination  of  the  reseat 
already  begun  will  enable  the  Federal 
(Inv< ■rnment  to  deal  with  the  Murray  and 
its  tributaries  in  a  way  which  will  prove 
that  the  present  conflict  between  naviga- 
tion and  irrigation  is  unreal,  and  that 
all  the  navigation  which  it  is  possible  for 
these  rivers  to  afford  may  continue  to  be 
afforded,  together  with  the  greatest  pos- 
sible use  of  their  waters  for  the  purposes 
of  irrigation.  During  a  previous  sitting  I 
gave  reasons  for  the  belief  that  tliis  is  a 
very  probable  solution  of  the  difficulty. 
Under  these  circumstances  it  may  be  said 
that  we_are_fightiiig_a^ shadow.  But  that 
is  not  so,  inasmuch  as  the  Constitution,  as 
it  stands,  governs  the  future  of  Federal 
Australia,  not  only  by  its  express  state- 
ments, but  also  by  its  implications.  This 
Constitution  expressly  states  that  the 
regulation  of  trade  and  commerce  is  to  be 
referred  to  the  Government  of  the  Com- 
monwealth, and  the  case  of  Gibson  v.  The  \ 
United  States,  which  was  quoted  by  the 
Attorney-General  of  Victoria,  places  it 
beyond  question  that  the  trade  and  com- 
merce provisions,  without  the  addition 
of  a  single  word,  give  the  Common- 
wealth the  most  complete  control  of 
all  the  streams  that  may  be  navigable, 
and  even  give  the  power  to  improve 
them  for  the  purposes  of  navigation, 
to  a  degree  which  might  be  wholly 
destructive  of  the  irrigation  interests  of 
the  country.  Taking  into  account  the 
implication,  which  we  are  necessarily  ob- 
liged to  weigh,  from  that  case  and  from 
other  cases  cited  by  Chief  Justice  Fuller 
in  giving  his  decision,  we  have  to  con- 
sider the  matter  not  only  as  a  ques- 
tion affecting  New  South  Wales  and 
South  Australia.  Nevertheless  it  tends 
to  assume  that  aspect.  While  the  repre- 
sentatives of  South  Australia  can  afford 
to  appear  here  as  the  advocates  of  un- 
restricted navigation,  if  they  obtained 
the    water  of   these   inland   rivers  under 
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that  plea,  they  would,  of  course,  be 
able  to  use  them  for  both  navigation 
and  irrigation.  South  Australia  is  in  this 
regard  fortunately  situated  on  the  lower 
part  of  the  Murray.  She  will  be  able  to 
use  the  waters  of  these  inland  streams  for 
irrigation,  the  use  of  which  for  that  very 
purpose  may  have  been  denied  to  the 
people  of  Victoria  and  New  South  Wales, 
on  the  plea  of  the  necessities  of  navi- 
gation. 

Mr.  Trenwith.  —  Cannot  the  people 
higher  up  object  if  the  rivers  there  are 
made  unnavigable  by  the  use  of  the  water 
lower  down  1 

Mr.  DEAKIN. — The  rivers  cannot  be 
made  unnavigable  by  the  use  of  the  water 
lower  down.  What  South  Australia  is  strug- 
gling for  in  this  connexion  is  the  water. 
She  desires  to  get  this  water,  not  merely 
for  purposes  of  navigation,  but  also  for 
purposes  of  irrigation.  This  makes,  from 
another  aspect,  the  strength  of  her  case. 
As  has  been  excellently  stated  by  a  Lom- 
bard writer,  to  sacrifice  irrigation  to  navi- 
gation is  to  spend  four  sovereigns  for  the 
purpose  of  seeing  a  halfpenny  float.  I 
have  already  guarded  myself  against  any 
exaggerated  anticipations  of  the  particu- 
lar use  of  these  waters  in  the  interior.  I 
have  used  the  word  "irrigation"  in  its 
widest  sense.  In  my  opinion,  these 
streams  in  the  interior  of  New  South 
Wales  will  be  used  to  provide  water 
for  men,  women,  and  children,  and  for 
the  tens  of  thousands  of  cattle  and  the 
millions  of  sheep  that  the  land  will 
sustain.  I  include  this  use  under  the 
term  "irrigation."  Irrigation  in  the 
largest  sense  includes  the  use  of  water  for 
domestic  and  stock  purposes.  Without 
the  right  to  use  the  water  for  irrigation, 
the  whole  of  the  interior,  of  which  the 
Murray  is  the  chief  artery,  would  be  de- 
prived of  its  chief  value.  Even  those  who 
contend  most  eagerly  for  the  rights  of 
navigation,  or  for  the  preservation  of 
the  opportunity  to  navigate,  must  realize 
I  that  navigation  is  not  an  interest  to  be 
I  measured  for  a  moment  against  the  use 
\Mr.  Deakin. 


of  water  for  domestic  and  stock  pur- 
poses, or  against  that  irrigation  which  so 
enormously  increases  the  production  of 
land  and  multiplies  the  population  which 
it  is  able  to  bear.  If  this  be  so,  is  it  not 
possible  for  us,  realizing  the  situation,  to 
insert  a  provision  in  the  Constitution,  not 
in  the  words,  perhaps,  proposed  by  the 
honorable  and  learned  member  (Mr.  Gor- 
don), but  in  similar  words,  which  will  be 
advantageous  to  all  parties  concerned  ? 
I  trust  that  I  am  not  behind  other 
honorable  members  in  the  confidence 
with  which  I  am  looking  forward  to  the 
decisions  of  the  Federal  Parliament.  The 
Federal  Parliament  will  take  a  broad 
view,  and  will  endeavour  to  consider 
all  interests  to  the  best  of  its  ability ; 
but  it  will  be  trammelled  by  ttte  fact 
that  this  Convention  has  chosen  to  pass  a 
Constitution  in  which  the  words  "irriga- 
tion "  or  "  domestic  and  stock  supply  "  do 
not  occur.  If  you  go  past  the  Federal 
Parliament  to  that  exalted  judicial  body 
which  will  interpret  its  legislation,  and 
whose  decision  will  be  binding  upon  the 
whole  coQimunity,  you  will  see  that  it 
must  attach  supreme  importance  to  the 
fact  that,  while  every  care  is  taken  to  pro- 
tect navigation  and  trade  and  commerce, 
so  far  as  they  can  be  served  by  transit 
upon  the  waters  of  these  rivers,  not  a 
single  mention  is  made  of  conservation 
or  irrigation,  which  ought  to  be  the 
supreme  interest  of  the  Convention  as 
custodian  of  the  rights  of  Australia. 

Mr.  Glynn.  —  Would  you  have  any  ob- 
jection to  the  substitution  of  the  word 
"improvement"  for  "  utilization  "  in  the 
amendment  of  the  honorable  member  (Mr. 
Carruthers)?  That  might  get  over  the 
American  decisions. 

Mr.  DEAKIN.— On  the  spur  of  the 
moment  I  will  not  say  more  than  that 
might  be  so.  Probably  the  representa- 
tives of  New  South  Wales  might  be 
satisfied  with  language  that  would  not 
go  so  far  as  the  language  employed  by 
either  the  honorable  member  (Mr.  Car- 
ruthers)  or  by  the  Premier  of  that  colony. 
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It  seems  to  me  that,  at  the  present  time 
the  Constitution  is  open  to  the  grave  and 
serious  objections  which  they  have  raised 
isl  it  because  it  ignores  these  in- 
terests. 

Mr.  BOLDER. — They  are  state  matters. 
We  leave  them  to  the  states. 

Mr.  DEAKIN.  —  How  can  we  leave 
them  to  the  states  when  we  have  deprived 
the  states  of  all  their  power  by  making 
navigation  the  chief  interest,  and  making 
its  claims  paramount? 

Mr.  Higgins.  —  That  is  a  mistake. 
The  claims  of  navigation  are  not  made 
paramount. 

Mr.  DEAKIN.— The  claims  of  trade 
and  commerce  are  made  paramount,  and 
an  additional  clause  conveys  power  over 
navigation  and  shipping.  The  provision 
in  regard  to  navigation,  unless  restricted 
as  it  is  not  now  restricted,  would  include 
the  navigation  of  the  rivers  of  the  in- 
terior, as  well  as  navigation  upon  the  sea- 
board. Putting  these  clauses  together,  it 
seems  to  me  that  the  Constitution  makes 
navigation,  as  contrasted  with  irrigation, 
stock,  and  domestic  supplies,  of  supreme 
and  paramount  importance.  But  even  if 
I  am  incorrect  in  tins  belief,  the  Constitu- 
tion allows  foot-hold  for  such  an  opinion, 
and  creates  a  doubt  such  as  we  should  not 
allow  to  exist.  Let  us  determine  clearly 
what  all  these  and  other  provisions  mean. 
If  we  mean  that  the  interests  of  the  whole 
of  the  interior  in  these  waters  are  to  be 
confined  to  the  interests  of  the  people  in 
having  their  goods  carried  on  barges  on  the 
rivers,  let  us  say  so  ;  but  no  more  outrage- 
ous statement— no  statement  more  out  of 
harmony  with  the  facts  and  needs  of  the 
situation — could  possibly  be  made.  If,  on 
the  other  hand,  we  mean,  what  the  Hon. 
Mr.  Carruthers  means,  to  give  the  states 
absolute  control  in  this  matter  of  the 
diversion  of  the  water,  and  the  Common- 
wealth no  control,  so  that  any  state  might 
divert  the  whole  of  the  water  in  its  terri- 
tory without  considering  its  neighbours — 
if  we  mean  that  which  is  an  anti-federal 


proposal  —  let  us  say  that  we  me 
If  we  mean  neither  of  those  things — if  we 
mean  that  the  Federal  Government 
take  fairly  into  its  consideration  the  ques- 
tions of  stock  and  domestic  supply  and 
of  irrigation,  and  consider  these  side  by 
side  with  the  question  of  navigation,  and 
decide  for  that  interest  which  is  of  the 
greatest  importance  to  Australia  regarded 
as  a  whole,  and  having  done  so,  is  to  leave 
all  the  states  the  freest  possible  hand  in 
the  development  of  their  resources  of 
land  or  water,  let  us  say  so.  The  remarks 
of  the  Hon.  Mr.  Gordon  and  the  interjec- 
tion of  the  Hon.  Mr.  Glynn  induce  me  to 
hope  that  the  representatives  of  South 
Australia  have  the  latter  object  in  view, 
and  that  it  may  be  possible  to  frame 
words  which  may  be  acceptable  all  round 
the  Convention  on  this  vexed  question. 
It  is  a  vexed  question,  and  is  certain  to 
remain  one.  I  know  nothing  which  will 
furnish  to  the  opponents  of  federation 
more  weapons  than  the  implications  from 
American  decisions  under  the  present 
terms  of  our  Federal  Constitution,  hav- 
ing in  view  our  deliberate  refusal  to 
place  qualifying  words  in  the  Constitu- 
tion. It  might  even  be  contended  that 
the  water  supply  of  Melbourne,  which 
is  partly  drawn  from  a  tributary  of  the 
Goulburn  across  the  Plenty  Ranges,  ought 
to  be  cut  off,  in  order  that  this  un- 
known and  insignificant  tributary  should 
be  allowed  to  flow  intact,  because  it 
might  be  wished  to  sail  a  boat  once 
a  year  from  the  Murray  a  few  miles 
up  into  the  interior.  Push  the  doctrine 
to  its  absurd  and  extravagant  length, 
and  that  might  be  urged.  It  is  in 
cases  of  this  absurd  kind  that  the  op- 
ponents of  federation  will  find  most  of 
their  weapons. 

Mr.   Higgins. — That   would   not  be   a 
substantial     interference      with     na\ 
tion. 

Mr.  DEAKIN.— I  do  not  think  it 
would.  But  I  expect  arguments  of  that 
sort  from  the  platform  so  long  as  we 
neglect  to  put  in  the  forefront  in    plain 
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English  what  we  mean.  That  we  have 
not  done. 

Mr.  Higgins. — Why  not  pnt  in  plain 
English  that  the  Federal  Parliament  may 
adjust  rights  1 

Mr.  DEAKIN. — Personally,  that  is  a 
proposal  I  am  prepared  to  consider. 

Mr.  Higgins. — That  was  proposed  a  few 
weeks  ago. 

Mr.  DEAKIN. — I  am  not  at  present 
affected  by  whether  that  was  proposed  or 
not.  The  Convention  has  reached  another 
stage.  I  believe  in  the  evolution  of  the 
Convention  and  our  gradual  education 
on  these  issues  ;  on  no  issue  is  it  more 
necessary  than  on  this.  It  is  an  issue  of 
the  first  importance,  which  we  cannot 
|  afford  to  pass  by  or  ignore.  Our  only 
safety  lies  in  facing  it  frankly  and  fully, 
and  putting  in  the  Constitution  in  plain 
words  what  are  the  respective  rights  of 
the  states  and  of  the  Commonwealth 
in  regard  to  the  rivers  of  Australia. 
Having  regard  to  the  fact  that  I  have 
already  addressed  the  Convention  on  this 
issue  at  an  earlier  stage,  I  have  suffi- 
ciently discharged  my  responsibility  in 
the  matter,  and  support  the  amendment 
of  my  colleague  (the  Attorney-General 
for  Victoria),  and  even  the  proposal  which 
has  been  made  by  Mr.  Carruthers  and  Mr. 
Reid,  as  preferable  to  the  Constitution  as 
it  at  present  exists.  At  the  same  time,  I 
frankly  admit  that  if  any  further  amend- 
ment is  moved  which  shall  define  the  rights 
of  the  states  and  of  the  Federal  Govern- 
ment in  this  matter  on  lines  of  equity  and 
justice,  I  shall  support  that  in  preference 
to  either. 

Mr.  Holder. — Would  you  support  Mr. 
Gordon's  amendment? 

Mr.  DEAKIN.— I  do  not  think  Mr. 
Gordon's  amendment  is  sufficient.  It  goes 
too  far,  and  is  not  sufficiently  explicit,  and 
it  ought  not  to  be  tacked  on  to  that  of 
Mr.  Carruthers.  Had  I  drawn  the  amend- 
ment myself  it  would  have  been  framed 
in  altogether  different  language  from  that 
adopted. 
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Mr.  Gordon. — I  expressly  said  I  did 
not  pin  myself  to  the  words,  so  long  as 
the  idea  was  there. 

Mr.DEAKIN.-— I  understand  that,  The 
attitude  of  my  friend  (Mr.  Holder)  is 
distinctly  encouraging.  I  have  made  it 
plain  that  what  I  desire  is  a  clear  definition 
in  the  matter  of  the  respective  rights  of 
the  state  and  the  Commonwealth.  If  it 
be  not  possible  to  express  them  all  in 
a  definition,  I,  for  one,  would  be  per- 
fectly content  to  rely  on  the  equity 
and  justice  of  the  future  Federal  Parlia- 
ment. 

[The  Chairman  left  the  chair  at  six 
minutes  past  five  o'clock  p.m.  The  com- 
mittee resumed  at  half-past  seven  o'clock 
p.m.] 

Mr.  TRENWITH  (Victoria).— It  seems 
to  ine  that  the  amendment  proposed  by 
the  honorable  member  (Mr.  Carruthers) 
is  so  distinctly  anti-federal  that  this  Con- 
vention ought  not  to  adopt  it.  The  amend- 
ment would  give  the  power  to  any  state  to 
absolutely  stop  the  flow  of  a  river  within 
its  territory,  and  to  use  the  whole  of  the 
water  for  its  purposes  or  the  purposes  of 
its  people.  Clearly  that  would  be  giving 
away  a  right  that  states  now  have,  or  a 
power  to  dispute  the  power  of  states  to 
use  rivers  that  flow  into  their  country. 
It  cannot  be  expected  that  people  of  a 
state  who  may  be  prejudicially  influenced 
in  this  way  would  vote  for  a  Federal  Con- 
stitution which  contained  such  a  provision. 
I  respectfully  submit  that  to  adopt  this 
amendment,  if  there  was  nothing  else  objec- 
tionable in  the  Constitution,  would  be  fatal 
in  at  least  one  of  the  colonies  to  its  adop- 
tion by  the  people.  The  more  we  discuss 
this  matter,  the  more  I  am  convinced  that 
it  is  impossible  to  define,  and  that  it  is 
unwise  to  try  to  define,  absolutely  what 
shall  be  done  in  connexion  with  the  rivers 
of  the  Commonwealth  by  this  Convention. 
All  that  we  ought  to  aim  at  is  to  provide 
that  the  most  perfect  tribunal  shall  have 
control  of  the  Commonwealth  rivers,  be- 
cause, if  we  pass  this  clause  instead  of 
framing    a     Constitution,     we     shall    be 
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legislating  with  reference  fco  the  use  of  the 

re.  Now,  clearly,  that  is  not  one  of 
our  functions.  It  is  no  part  of  our  duty 
to  say  definitely  and  for  all  time  what 
interests  shall  be  superior  or  what  in- 
terests subservient  in  connexion  with  the 
water-ways  and  the  water-rights  of  this 
continent.  We  have  a  right  to  assume 
that  a  Parliament  elected  by  the  people 
of  the  Commonwealth  will  know  best  from 
time  to  time  what  should  be  done  with  the 
people's  property  in  its  rivers,  and  we 
should  aim,  as  it  seems  to  me,  at  adopting 
some  clause  in  this  connexion  that  will 
leave  the  hands  of  the  Federal  Parliament 
free  to  legislate  as  circumstances  arise  in 
the  interests,  not  of  a  state,  but  of  the 
entire  Commonwealth.  It  is  sought 
here  to  declare  in  the  Constitution 
that  irrigation  is  of  more  importance 
than  navigation.  Now,  I  respectfully 
submit  that  irrigation  to  us  is  entirely 
new.  We  think  and  believe — and  pro- 
bably rightly  believe  —  that  there  are 
immense  possibilities  for  these  colonies  in 
connexion  with  the  proper  and  scientific 
application  of  water  to  land  ;  but,  so  far, 
all  that  we  know  of  it  is  theoretical.  We 
have  had  little  or  no  practical  experience, 
except  so  far  as  we  have  experimented, 
and  then  our  experience  would  lead  us 
rather  to  conclude  that  there  is  not  the 
benefit  in  irrigation  that  some  people 
think.  But  if  we  were  perfectly  assured 
from  our  experience  that  for  our  time,  and 
under  circumstances  with  which  we  are 
acquainted,  irrigation  was  immensely  more 
important  than  navigation,  still  it  seems  to 
me  we  should  have  no  right  to  put  such  a 
provision  in  the  Constitution.  On  the  other 
hand,  we  have  no  right  to  assume  that  navi- 

q  is  more  important  than  irrigation. 
Tin-amendments  that  have  been  moved  and 
ited  go  very  much  nearer  in  meeting 
the  justice  and  the  interests  of  the  case 
than  this  proposal  of  Mr.  Carruthers.  The 
clause,  as  it  originally  stood — as  we 
adopted  it  in  Adelaide,  so  far  as  my 
memory  serves  me — provided  that  the 
Federal  Parliament  should  have  control  of 


the  rivers  for  the  purposes  of  navigation, 
"  and  the  use  of  the  waters  thereof." 

Mr. Symon. — The  River  Murray,  "  where 
it  forms  the  boundary  between  Victoria 
and  New  South  Wales,  to  the  sea." 

Mr.  TREN WITH.—  Unfortunately  so. 
I  think  if  that  limitation  were  removed, 
the  words  of  that  clause  would  meet  the 
case  better  than  anything  that  has  been 
suggested.  The  danger  which  has  been 
anticipated  by  the  people  of  New  South 
Wales  was,  it  seems  to  me,  an  unwarranted 
fear.  The  Federal  Parliament,  it  is  urged, 
if  it  had  control  of  the  whole  of  the  rivers 
of  the  Commonwealth,  might  so  legislate  m 
to  prevent  the  colony  in  which  they  mainly 
were  from  using  them  to  the  best  advan- 
tage for  its  people.  Now,  all  our  experi- 
ence is  contrary  to  such  a  supposition. 
All  our  experience  leads  to  the  conclusion 
that  Governments  usually  look  to  the  whole 
interests  of  the  area  over  which  they  have 
control,  and  Governments  are  more  likely 
(judging  from  past  experience)  to  err  on 
the  side  of  giving  undue  consideration  to 
vested  interests,  and  interests  that  have 
had  existence,  than  to  err  on  the  side  of 
insufficiently  considering  them.  The  Hon. 
Mr.  Carruthers  and  the  Right  Hon.  Mr. 
Reid  have  urged  very  strongly  that  the 
interests  of  New  South  Wales  would  be 
prejudiced,  because,  if  irrigation  works 
or  conservation  works  were  entered  on,  they 
might  be  rendered  absolutely  worthless 
by  the  action  of  the  Federal  Parliament. 
Now,  I  am  not  able,  from  my  experience, 
to  think  of  a  single  instance  in  any  of 
these  colonies,  at  any  rate,  or  in  any 
British  community,  where  a  Parliament 
has  passed  legislative  measures  which 
have  injured  vested  interests  without 
adequately  compensating  those  who  pos- 
sessed those  vested  interests.  Therefore 
we  have  no  right,  to  assume  that  the 
Federal  Parliament  will  at  any  time  act 
in  a  way  to  prejudice  the  interests  of 
people  who  have  expended  money  under 
authority,  or  without  hindrance,  without 
not  merely  compensating,  but  more  than 
compensating,    them    for    the   loss    they 
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have  sustained  by  such  legislative  action. 
Further,  I  think  that  the  argument  has 
an  extremely  shadowy  basis.  Now,  I 
remember  that  Mr.  Isaacs,  the  Attorney- 
General  of  Victoria,  moved  the  following 
clause : — 

The  navigability  of  rivers  which,  by  them- 
selves or  in  connexion  with  other  rivers,  are  in 
fact  permanently  or  intermittently  navigable 
for  trade  and  commerce  with  other  countries  or 
among  the  several  states.  But  so  that  no  state 
shall  be  prevented  from  using  any  of  the  waters 
of  such  rivers  for  the  purposes  of  conservation 
and  irrigation  to  such  extent  as  in  the  opinion 
of  the  Inter-State  Commission  is  not  unjust  or 
unreasonable,  having  regard  to  the  needs  and 
requirements  of  any  other  state  for  such 
purposes. 

I  respectfully  submit  that  if  this  proposal 
were  altered  by  substituting  the  Federal 
Parliament  for  the  Inter-State  Commis- 
sion, it  would  meet  all  the  requirements 
of  the  case.  It  would  not  say,  in  effect, 
which  was  the  more  important  interest, 
but  that  both  these  interests — navigation 
and  irrigation — should  be  under  the  con- 
trol of  the  Federal  Parliament.  Now,  I 
remember  it  was  urged  against  that  clause, 
when  it  was  moved,  that  persons  would 
not  know  when  they  could  undertake 
expenditure  in  connexion  with  irrigation 
or  conservation  works,  but  it  seems  to  me 
that  that  is  not  so.  If  this  power  were 
given  to  the  Federal  Parliament  there 
would  be  no  difficulty,  whenever  it  was 
contemplated  to  undertake  extensive 
works  in  connexion  with  the  waters 
of  the  Commonwealth,  in  appealing  to 
the  Federal  Parliament  for  the  passing  of 
a  Bill  authorizing  the  construction  of  such 
works.  This  is  the  plan  that  is  now- 
adopted  within  the  respective  states.  If 
any  section  or  any  district  of  a  state  de- 
sires to  undertake  irrigation  or  conserva- 
tion works,  it  obtains  authority  from  Par- 
liament to  do  so.  Having  obtained  that 
authority,  there,  is  no  hesitancy  whatever 
in  the  mind  of  any  person  as  to  how  far 
they  can  go.  They  obtain  fheir  authority 
under  an  Act  of  Parliament  in  distinct 
terms,  defining  their  powers,  and  defining 
[Mr.  Trenwith. 


to  what  extent  they  are  limited  in  the  exer- 
cise of  those  powers.  Surely  that  authority 
might  easily  be  vested  in  the  Federal 
Parliament.  Of  course,  it  might  be  urged 
that  this  would  lead  to  delay  and  loss  of 
time  ;  but  I  would  respectfully  submit  that 
in  the  event  of  a  state  desiring  to  divert 
any  waters  within  its  limits  for  irrigation 
or  for  conservation  purposes,  if  there  were 
no  national  objections  or  no  Commonwealth 
objections,  a  Bill  submitted  by  the  state 
so  desiring  would  pass  through  the  Fede- 
ral Parliament,  just  as  a  similar  Bill  is 
passed  through  our  states  Parliaments, 
when  presented  by  the  localities  inter- 
ested in  the  undertaking  authorized 
by  the  Bill,  almost  without  discus- 
sion, very  often  in  a  single  night,  and 
sometimes  within  a  few  minutes.  It 
does  not  seem  to  me  that  there  is  any 
danger  in  giving  to  the  Federal  Parlia- 
ment a  power  to  control  and  not  to  ad- 
minister. It  is  urged  that  the  Federal 
Parliament  could  not  administer  irrigation 
works  in  the  various  states.  Without 
agreeing  to  that  contention,  I  say  un- 
hesitatingly that  there  is  no  necessity 
that  it  should.  It  is  quite  possible  for  it 
to  have  control  without  in  any  way  hav- 
ing administration.  It  would  simply 
have  to  say  aye  or  nay  to  any  pro- 
posal for  the  erection ,  of  waterworks. 
Then  there  would  be  perfect  security 
to  South  Australia,  to  Victoria,  or  to 
New  South  Wales  that  they  would  not 
be  unfairly  restricted  in  the  use  of  the 
waters  within  their  own  territories.  It  has 
been  urged  that  Victoria  is  in  the  same 
boat  in  this  connexion  as  New  South 
Wales,  that  it  has  rivers  which  are  tribu- 
taries of  the  Murray  that  would  come 
under  the  control  of  the  Federal  Parlia- 
ment, and  that,  therefore,  the  represen- 
tatives of  Victoria  should  vote  for  the 
motion  submitted  by  Mr.  Carruthers.  As 
a  representative  of  Victoria,  I  do  not 
wish  to  retain  for  Victoria  any  power  to 
act  unfairly  in  this  or  any  other  con- 
nexion. 

Mr.  Reid. — Who  is  acting  unfairly  % 
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Mr.  TRENWITH.— Iamnofc  urging  that 
anybody  lms  acted  unfairly.  I  am  deal* 
rag  with  the  argument  that  the  repn 

tatives  of  Victoria  should  vote  for  this 
proposal  because  it  would  give  them  some 
advantage.  I  respectfully  submit  that  it 
would  give  them  an  unfair  advantage  that 
they  do  not  require.  I  can  easily  sup- 
pose a  case  that  has  been  brought  very 
near  to  our  minds  during  the  last  two  or 
three  months.  We  have  been  suffering  from 
an  unprecedented  drought,  and  many  small 
water-courses  that  have  not  been  dry  for 
a  number  of  years  are  absolutely  dry  to-day. 
There  may  come  a  time  when  the  principal 
water-course  of  all  Australia  may  be  so  re- 
duced by  drought  that  if  New  South  Wales 
were  to  use  all  the  water  it  might  think 
to  be  necessary  in  the  interests  of  its 
people,  Victoria  and  South  Australia  would 
not  get  any  water^  at  all.  In  such  a  con- 
tingency it  would  be  advisable  to  so  dis- 
tribute the  water  as  to  maintain  the  lives 
of  the  inhabitants  and  of  the  stock  in  all 
the  states.  If,  however,  this  motion  was 
carried  the  Federal  Parliament  would  have 
no  power  in  the  matter.  Clearly  the  Fede- 
ral Parliament  should  have  such  power 
in  order  to  preserve  the  Commonwealth 
from  ruin.  If  I  am  in  order,  I  should  like 
to  move  the  omission  from  Mr.  Carruthers' 
amendment  of  all  the  words  after  "But," 
with  the  view  of  submitting  the  amend- 
ment previously  proposed  by  Mr.  Isaacs, 
with  the  exception  that  I  would  substitute 
the  Federal  Parliament  for  the  Inter-State 
Commission. 

Mr.  Isaacs.  —I  stated  at  the  time  tint 
1  was  perfectly  willing  to  accept  that. 

Sir  John  Forrest. — Was  that  moved 
before  1 

Mr.  TRENWITH.  —  No  ;  the  Inter- 
State  Commission  was  moved  before. 

Mr.  Isaacs. — Practically  it  was  moved. 

Mr.  O'Connor. —  That  is  exactly  the 
position  it  would  be  in  if  you  left  yourself 
to  sub-section  (1)  of  clause  52. 

Mr.  Isaacs. — No. 

Mr.  O'Connor. — You  can  only  operate 
by  legislation  under  sub-section  (1). 


Mr.  TRENWITH.— At  any  rate,  this 
to  be  a  position  in  which  it 
would  be  wise  to  leave  the  Commonwealth 
no  power  to  prevent  any  state  from  pre- 
paring a  1  > ill  giving  such  powers  as  it  de- 
sired to  have,  and  having  it  submitted  to 
the  Federal  Parliament,  and,  I  believe, 
carried  if  there  was  no  objection  to  it  in  a 
very  few  hours.  Then,  instead  of  pro- 
ceeding with  any  uncertainty,  the  parties 
desirous  of  undertaking  the  work  would 
know  exactly  what  they  were  entitled  to 
do,  and  they  would  have  the  authority 
of  the  Federal  Parliament  for  doing  it.  I 
see  Mr.  Reid  laughs  and  shakes  his  head 
at  the  suggestion. 

Mr.  Reid. — No ;  I  was  laughing  at  your 
remark  that  the  Bill  would  pass  if  there 
was  no  objection  to  it.  I  suppose  it 
would  pass. 

Mr.  TRENWITH.— If  there  was  any 
reasonable  objection  to  it  I  have  no  hesi- 
tation in  saying  that  no  state  should  be 
empowered  to  act  in  a  way  which  was 
unjust  to  other  states.  In  New  South 
Wales,  I  assume — I  know  it  is  so  here — 
if  persons  want  to  undertake  a  work  on 
State  property  they  have  to  ask  for  and 
obtain  an  Act  of  Parliament  authorizing 
them  to  undertake  such  work.  I  re- 
member that  some  years  ago  not  an 
irrigation  work,  but  a  railway  work,  was 
undertaken  in  Riverina  by  some  Victorian 
capitalists.  They  desired  to  obtain  the 
right  to  make  a  railway  on  New  South 
Wales  territory,  and  they  asked  for  and 
obtained  from  the  Parliament  of  New 
South  Wales  the  right  to  make  that 
railway — I  think  it  was  from  Moama  to 
Deniliquin.  In  the  same  way,  if  any 
state  desire  to  give  to  any  of  its  people 
the  advantage  of  water  conservation  or 
irrigation,  there  is  not  a  doubt  that  the 
state  Parliament  would  readily  give  that 
permission,  unless  there  was  a  real  menace 
in  the  proposal  to  some  other  state.  And 
if  that  was  so,  who  will  say,  when  we  are 
talking  about  federation — when  we  are 
providing  a  Constitution  under  which  the 
Commonwealth  shall  be  federally  governed 
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for  certain  purposes — it  is  a  correct  thing 
to  leave  to  a  single  state  the  power  to  act 
in  connexion  with  matters  which  are  inter- 
state properties,  as  rivers  are,  in  such  a 
way  as  to  prejudice  the  interests  of  a 
neighbouring  colony  %  If  I  am  in  order, 
sir,  I  would  like  to  move  that  amendment. 

The  CHAIRMAN.— The  amendment 
of  Mr.  Isaacs  to  insert  some  words  after 
"  conservation  "  is  now  before  the  Chair, 
and  unless  it  is  withdrawn  the  honorable 
member  cannot  move  his  amendment. 

Mr.  ISAACS  (Victoria).— For  the  pur- 
pose of  allowing  my  honorable  friend  to 
move  that  amendment,  I  shall  be  only 
too  willing  to  withdraw  temporarily  my 
amendment,  with  the  consent  of  the  com- 
mittee. 

The  amendment  of  Mr.  Isaacs  was  with- 
drawn. 

Mr.  TRENWITH  (Victoria).  —  I 
move — 

That  the  amendment  be  amended  by  the  in- 
sertion after  "but"  addition  of  the  following 
words  : — "  The  navigability  of  the  rivers  which, 
by  themselves  or  in  connexion  with  other  rivers, 
are  in  fact  permanently  or  intermittently  nagiv- 
able  for  trade  and  commerce  with  other  coun- 
tries or  among  the  several  states.  But  so  that 
no  state  shall  be  prevented  from  using  any  of 
the  waters  of  such  rivers  for  the  purposes  of  con- 
servation or  irrigation,  to  such  an  extent  as,  in 
the  opinion  of  the  Parliament,  is  not  unjust  or 
unreasonable,  having  regard  to  the  needs  and 
requirements  of  any  state  for  such  purposes." 

The  CHAIRMAN.— It  will  not  read 
sense. 

Mr.  TRENWITH.— It  is  very  difficult, 
if  not  impossible,  to  draft  an  amendment 
on  the  spur  of  the  moment,  but  when  the 
committee  arrives  at  a  resolution  on  the 
subject  the  Drafting  Committee  is  always 
very  willing  to  draft  an  amendment  to 
carry  out  thaWesolution. 

Mr.  HIGGINS  (Victoria). — It  was  quite 
refreshing  to  hear  the  last  speech.  I  think 
the  speaker  caught  the  true  federal  spirit, 
whatever  may  be  the  effect  of  the  amend- 
ment. I  find,  upon  looking  up  the  debates, 
that  the  proposal  of  the  honorable  mem- 
ber (Mr.  Carruthers)  was  negatived  by  35 
[Mr.  Tr tn with. 


votes  to  8  votes.  My  name  figures  among 
the  35  who  voted  in  the  negative,  and,  so 
far  as  I  can  see,  there  is  no  reason  for  re- 
versing that  vote  now.  The  matter  has 
been  again  carefully  debated,  and,  with- 
out being  disrespectful,  I  may  say  that  all 
the  former  arguments  have  been  gone 
over,  but  nothing  new  has  been  adduced 
to  cause  us  to  change  our  minds.  There 
are  two  points  I  want  to  put  to  honor- 
able members.  One  of  them  is  this : 
That  the  declaration  that  conservation  and 
irrigation  are  to  be  superior  and  paramount 
to  navigation  should  not  be  inserted  in  the 
Constitution.  I  think  that  we  are  very 
apt  to  forget  what  we  are  here  for.  We 
are  here  to  provide  machinery  to  enable 
laws  to  be  made,  not  to  make  laws  our- 
selves. 

Mr.  Kingston. — We  are  not  irrigation 
experts. 

Mr.  HIGGINS.— We  are  here  to  give 
the  people  of  Australia  a  free  hand  in 
legislation,  so  that  they  may  be  able  to 
say  to  what  use  these  waters  are  to  be 
put.  We  are  not  here  to  stereotype  in 
the  Constitution  a  declaration  as  to 
what  we,  in  the  year  of  grace  1898, 
believe  to  be  of  paramount  importance 
in  the  matter.  At  the  present  time 
no  one  will  deny— at  least  I  have  not 
heard  it  denied — that  water  conservation 
is  a  more  important  purpose  than  navi- 
gation. But  are  we  able  to  say  that 
this  will  be  the  case  50  or  100  years 
hence  ?  Schemes  have  been  mooted — 
some  of  them  wild-cat  schemes,  and  some 
which  appear  to  be  practicable — and  sug- 
gestions have  been  made  for  the  saving 
and  conservation  of  water  which,  I  think, 
will  meet  with  more  attention  as  the 
years  go  by.  The  water  is  given  liberally 
enough  from  the  skies,  taking  one  year 
with  another,  and  in  the  course  of  time 
it  may  be  utterly  unnecessary  for  the 
people  who  occupy  the  lands  of  the 
interior  to  divert  water  from  the  Dar- 
ling or  any  other  stream.  That,  of  course, 
is  not  possible  at  the  present  time,  and 
it  will  not  be  possible   for  years  to  come. 
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My  second  point  is  that  Mr.  Carru  there' 
proposal  is  provincial  and  retrogressive. 
Mr.  Carruthers  says— "That,  as  regards 
rivers,  the  utilization  of  the  waters  there- 
of for  navigation  shall  be  subordinate  to 
the  conservation  of  the  said  waters  by  and 
within  any  state  to  meet  the  requirements 
of  such  state  and  its  people."  Look  at 
these  last  words — "to  meet  the  require- 
ments of  such  state  and  its  people."  It 
is  not  the  conservation  of  waters  for  the 
purposes  of  Australia,  but  the  conser- 
vation of  waters  for  the  purposes  of 
the  particular  state  through  which  the 
water  happens  to  be  passing.  There  is 
more  than  one  state  which  may  want 
waters  for  irrigation.  There  is  no  right 
on  the  part  of  any  one  state  to  drink 
up,  as  it  were,  all  the  waters  passing 
through  it.  There  is  an  old  custom  in 
Holland,  when  two  old  friends  meet,  of 
taking  two  pipes  and  one  pot  of  beer,  and 
they  pass  the  beer  turn  about  to  one 
another  for  each  to  have  a  pull.  But  the 
man  with  the  pot  in  his  hand  does  not 
drink  up  the  whole  lot.  That  is  the  very 
position  here.  The  man  whose  turn  it  is 
drinks  down  to  a  horizontal  line  around 
the  pot.  Two  or  three  friendly  nations — 
may  I  call  them  nations'? — should  make 
some  joint  arrangement,  so  that  each  may 
have  the  use  of  the  long  beer  pot.  A 
reference  has  been  made  to  the  existing 
words  of  the  clause.  It  is  said,  in  loose 
phraseology,  that  the  existing  words  put 
navigation  above  irrigation  ami  conserva- 
tion. They  do  nothing  of  the  sort.  These 
words  are,  I  say  with  respect,  loosely  used 
and  wrongly  applied.  The  very  utmost 
the  words  say  is  not  that  navigation  is  put 
over  irrigation,  but  that  the  Federal  Par- 
liament is  allowed,  if  it  think  fit,  to  inter- 
fere with  certain  schemes  of  conservation 
and  irrigation.  Are  we  to  trust  the  Federal 
Parliament  or  not?  Is  it  reasonable  to 
think,  in  the  present  state  of  things,  that 
that  Parliament,  constituted  as  we  propose 
to  constitute  it,  would  ever  think  of  inter- 
fering with  the  reasonable  use  of  the  waters 
of   the  rivers   for   conservation   purposes? 


Siuvly  that  is  a  matter  in  which  we  may 
trust  the  Federal  Parliament.  It  will  not 
be  a  Parliament  of  fools,  but  one  of 
reasonable  men.  If  that  Parliament  sees 
that  conservation  for  state  purposes  is 
essential,  it  will  be  sure  to  give  full 
rein  to  the  state  for  the  purpose  of  effect- 
ing conservation.  But  the  position  be- 
comes absurd.  According  to  Mr.  Car- 
ruthers'  amendment,  he  wants  to  leave 
Queensland  the  power  to  dam  up  and  use 
for  conservation  purposes  all  the  tribu- 
taries in  Queensland.  He  wants  to  leave 
Victoria  with  full  power  to  dam  up  and 
me  in  Victoria  all  the  waters  of  the 
Goulburn,  Campaspe,  and  other  tribu- 
taries ;  and  wants  to  leave,  of  course,  New 
South  Wales  similar  powers.  But  the 
River  Murray  •  cannot  be  separated  from 
its  tributaries  in  that  way.  They  are 
one  joint  stock  ;  nature  has  made  them  a 
joint  stock.  I  propose  that  we  should 
leave  to  the  Federal  Parliament  in  plain 
language  the  adjustment  of  riparian  rights 
as  between  states,  leaving  it  absolutely  to 
the  Federal  Parliament  to  say  how  the 
waters  should  be  used. 

Sir  George  Turner. — The  adjustment 
of  the  riparian  rights  1 

Mr.  HIGGINS.— The  adjustment  of 
the  riparian  rights  would  mean  declaring 
the  rights  as  between  states. 

Sir  George  Turner. — Would  the  Fede- 
ral Parliament,  be  able  to  create  rights 
which  do  not  exist  ? 

Mr.  HIGGINS.— Certainly. 

Mr.  Reid. — I  see.  That  is  what  you 
mean  ? 

Mr.  HIGGINS.— I  do  not  suppose  I 
shall  agree  with  the  Premier  of  New 
South  Wales  in  the  matter.  I  put  it 
straight  and  fair  before  him  that  I  cannot 
in  the  least  agree  in  the  attitude  he  lias 
taken  up  in  this  matter.  I  maybe  wrong, 
though  I  hope  I  am  right,  but  I  think  that 
the  right  honorable  gentlemen  has  shown 
this  afternoon  that  real  earnestness,  which 
I,  for  one,  certainly  appreciate  very  highly. 
He  showed  an  earnest  desire  to  get  a  Con- 
stitution that  he  could  recommend  to  his 
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people.  He  is  treating  federation  as  a 
subject  within  the  pale  of  practical 
politics.  I  have  always  discredited  the 
statement  that  I  have  heard  from  time 
to  time,  that  the  right  honorable  mem- 
ber is  not  in  earnest  in  regard  to  fede- 
ration. I  firmly  believe  that  he  is  in 
earnest  in  regard  to  federation,  and  it  is 
that  earnestness  which  induced  him  to 
speak  with  such  gravity  upon  the  issue 
just  now  before  us.  But,  then,  there  is 
this  to  be  considered.  In  America  they 
have  been  suffering  for  years  for  the 
want  of  some  federal  control  over  irriga- 
tion purposes.  Mr.  Gordon  read  passages 
from  the  American  books  showing  how 
strongly  they  desire  to  have  a  provision 
made  for  irrigation  and  conservation,  which 
is  so  essential  for  the  western  states,  so 
that  it  may  be  brought  within  federal  con- 
trol. In  order  to  obtain  relief  they  want 
to  approach  the  Federal  Congress  and  get 
a  general  law  to  regulate  the  subject. 
One  attempt  has  been  made  to  bring  in 
the  interests  of  Victoria.  I  am  glad  that 
Mr.  Trenwith  has  disclaimed  voting  in 
this  matter  merely  in  the  interests  of  his 
state.  I  do  not  think  the  people  of  Vic- 
toria are  likely  to  regard  him  as  less  at- 
tached to  Victoria  because  he  has  deter- 
mined to  treat  this  as  an  Australian 
subject.  But  the  argument  used  is  that  if 
you  do  not  make  conservation  superior 
they  will  be  able  to  stop  the  Melbourne 
Water  Supply  from  diverting  some  of  the 
other  streams  upon  the  other  side  of  the 
Dividing  Range  for  the  purpose  of  supply- 
ing the  conduit  pipe  -for  the  Yan  Yean 
supply.  I  have  seen  that  creek  as  it  was 
and  as  it  is.  There  is  no  doubt  that  if 
Jack's  Creek  were  not  diverted  it  would 
flow  into  the  Goulburn,  and  thence  to  the 
Murray;  but  they  have  turned  Jack's 
Creek  into  a  channel,  and  it  now  helps 
the  Melbourne  Water  Supply.  I  ask,  is  it 
possible  that  the  Federal  Parliament 
would  interfere  with  anything  of  that 
sort  ?  In  the  first  place,  the  effect  of 
diverting  Jack's  Creek  would  be  infinitesi- 
mal on  the  Murray.  All  that  Mr.  Barton 
{Mr.  Higgins. 


and  Mr.  O'Connor  claim  for  clause  52, 
sub-section  (1),  is  that  the  Federal  Parlia- 
ment will  be  able,  by  its  rules  in  regard 
to  navigation,  to  lay  down  principles 
which  will  avoid  all  substantial  inter- 
ference with  the  waters  for  the  purposes 
of  irrigation  and  conservation  or  water 
supply.  It  means  this  :  That  so  long  as 
the  diversion  of  water  is  slight,  or  is 
reasonable  for  the  purposes  of  the  area 
which  the  waters  are  meant  to  serve, 
there  will  be  no  interference  by  the  Fede- 
ral Parliament.  As  I  understand  Mr. 
O'Connor's  view  of  the  lawT,  it  is  that 
under  clause  52,  sub-section  (1),  there  is 
absolute  power  for  the  Federal  Parliament 
to  intervene,  if  it  thinks  fit,  and  to 
say  that  you  must  not  interfere  with 
the  navigation  of  the  Murray  or  the 
Darling  beyond  certain  limits.  How  could 
any  one  say  that  the  Federal  Parliament 
would  be  justified  under  that  in  inter- 
fering with  a  diversion  of  a  single  creek  1 
With  regard  to  the  amendment  of  Mr. 
Trenwith,  which  is  based  on  the  amend- 
ment of  Mr.  Isaacs,  I  think  that,  in  prin- 
ciple, it  is  perfectly  correct,  but  what  I 
want  to  know  is  this  :  How  does  it  add  to 
the  interpretation  of  clause  52,  sub-sec- 
tion (1)?  In  what  way  does  it  add  to  the 
powers  of  the  Federal  Parliament?  As  I 
understand  it,  we  might  serve  our  pur- 
pose by  leaving  the  whole  thing  to  the 
Federal  Parliament.  At  least,  under 
elause  52,  sub-section  (1),  we  shall  be  able 
to  leave  to  the  Federal  Parliament  the 
power  to  make  an  overriding  law  for  the 
purposes  of  navigation,  but  it  will  not 
make  any  overriding  law  for  the  pur- 
poses of  navigation  which  seriously  inter- 
feres with  the  use  of  the  water  for 
irrigation  purposes.  We  have  had  a  long 
debate  on  this  subject.  We  have  divided 
upon  it  before,  and  there  has  been  an  over- 
powering majority  against  the  proposal  of 
Mr.  Reid.  I  think  he  was  only  supported 
by  five  Victorians  and  two  other  New 
South  Wales  members,  and  there  were  35 
against  him,  and  unless  there  has  been 
some  new  ground  which  is  to  change  the 
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position  1  do  not  see  any  reason  why  we 
should  not  soon  come  to  a  division. 

Mr.  FRASEB  (Victoria).— I  will  sup- 
port the  amendment  of  Mr.  Carruthers, 
for  the  reason  that  I  am  satisfied  that  the 
st;it <>s  should  have  the  right  to  use  the 
waters  within  their  own  territory.  If 
they  have  not  that  right  you  will  give 
the  right  to  the  Inter-State  Commission 
or  to  the  Federal  Parliament.  We  know 
perfectly  well  that  the  Federal  Parliament 
will  be  composed  of  members  from  West- 
ern Australia,  Tasmania,  and  other  places, 
and  I  do  not  think  they  would  take  the 
same  interest  in  the  question  as  the  other 
states  directly  concerned.  This  is  a  mat- 
ter for  the  state  Parliaments,  and  not  for 
the  Federal  Parliament.  It  is  said 
that  a  state  might  drain  every  drop  of 
water  in  the  rivers,  but  that  could  not 
happen  for  centuries  to  come.  The  rivers 
Edwards,  Murray,  Murrumbidgee,  and  the 
Darling,  at  certain  times  of  the  year — 
that  is,  in  June,  July,  August,  September, 
and  sometimes  October,  or  even  in  No- 
vember— are  in  high  flood.  It  is  not  pos- 
sible to  conceive  that  navigation  could 
be  practically  interfered  with  during  those 
mouths.  If,  therefore,  we  insist  that  we 
shall  place  this  power  in  the  hands  of  the 
Commonwealth  Parliament  or  an  Inter- 
State  (Join mission,  we  shall  deprive  the 
states  Parliaments  of  control  over  those 
waters.  How  would  any  sane  man,  as  was 
said  to-day,  undertake  to  spend  large 
sums  of  money  upon  irrigation  and  con- 
servation when  he  would  have  before 
him  the  possibility  of  the  Commonwealth 
Parliament  dealing  with  that  expenditure? 
It  would  be  absurd.  You  would  paralyze 
all  expenditure  on  improvements.  What 
is  wanted  is  that  millions  of  human  beings 
shall  be  facilitated  in  every  possible  way 
in  spending  money  to  make  the  best  use 
of  the  land.  The  Commonwealth  Par- 
liament is  not  the  proper  authority  to  do 
that.  The  state  Parliament  is  the  best 
authority  to  deal  with  such  matters.  It  is 
absurd  to  say  that  those  who  are  situated 
at   the   top  of  the  rivers  will  take  all  the 


water.  There  is  water  falling  in 
one  of  the  states,  and  the  status  which  are 
situated  on  the  upper  portions  of  the 
rivers  cannot  take  that  water  away. 
There  are  streams  running  into  the  Murray, 
the  Darling,  and  the  other  rivers  from  Vic- 
toria, New  South  Wales,  South  Australia, 
and  Queensland.  The  streams  running 
from  these  colonies  will  keep  the  rivers 
running  within  each  colony  even  if  the 
water  above  is  partially  taken  away.  But 
it  would  be  impossible  to  take  away  the 
water.  Such  a  thing  might  happen  when 
we  have  100,000,000  human  beingsin  these 
colonies,  but  we  need  not  bother  our  heads 
about  that  contingency.  If  we  insist  upon 
putting  the  rivers  under  the  control  of 
the  Commonwealth  Parliament  or  an 
Inter-State  Commission,  subject  to  all 
sorts  of  uncertainties,  we  shall  do  a  very 
unwise  thing,  which  will  paralyze  the 
expenditure  of  money  on  the  lands  and 
upon  conservation  and  irrigation.  With 
regard  to  conservation,  as  I  said  when 
I  first  spoke  on  the  matter,  any 
one  who  has  travelled  on  the  Darling 
River,  the  Edwards  River,  and  other  rivers, 
knows  that  there  are  large  numbers  of 
plaees  where  water  is  naturally  conserved. 
With  very  slight  assistance  by  the  holder 
of  the  adjacent  land,  the  water'  enters 
into  large  lagoons  and  lakes,  and  with  a 
little  damming  up  you  can  conserve  water 
that  will  serve  for  months  of  the  year.  If 
you  give  this  control  to  the  Inter-State 
Commission  they  would  really  have  to 
take  this  power  away  from  the  states,  and 
the  whole  thing  would  be  paralyzed.  Let 
us  do  what  we  can  do.  The  states  at 
present  have  the  power  to  take  the  water. 
Leave  the  matter  as  it  stands.  If  you  do 
that,  you  leave  it  as  it  has  worked  for 
yean  past.  But  if  you  change  the 
system  the  people  of  New  South  Wales, 
or  some  parts  of  Victoria  and  of  Queens- 
land, were  that  colony  to  come  into  the 
Federation,  would  be  naturally  and  pro- 
perly alarmed.  They  would  say — "  The 
control  of  our  waters  is  taken  away 
from    us    and    jiiven    to    the   Inter-State 
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Commission,  who  will  not  understand  the 
question,  and  may  do  what  will  be  very 
injurious  to  our  interests."  It  is  not  a 
proper  thing  to  do  that.  It  is  far 
preferable  to  leave  the  matter  as  it  stands, 
and  to  adopt  either  the  amendment  whicli 
has  been  moved  by  Mr.  Carruthers  or  that 
of  Mr.  Reid.  A  lot  has  been  said  as  to 
the  Federal  Parliament  taking  the  con- 
trol. It  is  a  dangerous  thing  to  give 
the  Federal  Parliament  that  power,  be- 
cause the  Parliament  will  not  be  conversant 
with  the  subject.  The  authority  conversant 
with  the  subject  is  the  local  Parliament. 
Even  were  they  asked  to  deal  with  the 
question,  the  Federal  Parliament  might 
not  be  thoroughly  alive  to  the  vast 
interests  concerned.  The  watering  of  the 
land  is  altogether  more  important  than 
navigation.  As  I  have  said  before,  99  parts 
to  1  of  the  traffic  of  the  Australian  colonies 
is  now  carried  by  the  railway  systems. 
The  traffic  carried  on  the  rivers  is  an 
infinitesimal  portion  of  the  whole,  and 
as  trade  and  intercourse,  and  as  the 
quantity  of  produce,  increases,  and  as 
settlement  takes  place  on  the  land, 
more  produce  still  will  be  taken  by 
the  railways.  Therefore,  the  railways  will 
be  able  to  carry  at  a  cheaper  rate — in 
fact,  they  are  cheapening  their  rates  year 
by  year.  When  the  mass  of  produce 
which  will  be  produced  in  these  colonies 
ten  or  twenty  years  hence  is  taken  b}7 
railway,  the  Railway  department  will  be 
able  to  carry  it  at  a  cheaper  rate  than  at 
present.  And  the  rate  of  insurance  on 
our  rivers  is  really  very  high,  and  goes 
a  long  way  towards  paying  for  the  extra 
freight  on  the  railway  systems.  Even 
on  the  Edwards  River,  a  run  of  a  few 
miles,  there  is  an  insurance  rate  of 
from  10s.  to  15s.  per  ton  per  mile  on 
produce.  The  railways  are  capable 
of  carrying  the  whole  produce  without 
detriment  to  the  producer.  Therefore,  it 
would  be  an  unwise  thing,  in  my  opinion, 
to  put  this  matter  under  the  control  of  the 
Federal  Parliament.  As  I  said  before, 
these  rivers  are  always  navigable  at  the 
[Mr.  Fraser. 


time  of  the  year  when  there  is  ample 
water  to  spare  for  those  who  choose  to 
navigate  as  well  as  for  purposes  of  irriga- 
tion ;  and  therefore  it  would  be  far  safer 
for  us  to  leave  the  matter  as  at  present, 
letting  the  states  having  control  of  the 
rivers  within  their  territory.  Therefore, 
I  think  it  would  be  wise  to  adopt  the  pro- 
posals of  Mr.  Reid  and  Mr.  Carruthers. 

Mr.  BRIGGS  (Western  Australia).— 
This  debate  has  lasted  a  long  time,  and 
I  hope  I  shall  not  be  considered  ob- 
trusive in  addressing  myself  to  the 
subject,  because  I  shall  speak  with  an  un- 
prejudiced mind,  knowing  very  little  about 
the  matter,  except  what  I  have  learned 
from  what  has  fallen  within  my  hearing 
during  the  several  weeks  the  topic  has 
been  more  or  less  under  debate.  Many 
honorable  members  of  this  Convention 
have  spoken  as  advocates  of  their  colonies. 
The  New  South  Wales  representatives 
have  spoken  with  great  fervour  ;  so  have 
the  Victorians.  Such  has  been  the  fer- 
vour shown  on  both  sides  that  I  should 
be  almost  afraid  of  the  chances  of  the 
truth  coming  out,  except  that  I  remem- 
ber that  in  the  English  courts  of  law  it 
is  said  that  the  truth  is  most  often  dis- 
'  covered  by  means  of  the  opposing  intel- 
lects of  keen  and  active  men  on  each 
side.  And,  though  we  may  have  debated 
the  question  very  keenly  on  each  side 
in  this  Convention,  I  hope  that  when  it 
comes  to  be  considered  subsequently, 
honorable  members  will  rise  from 
the  position  of  advocates,  and  look  at  mat- 
ters calmly  as  judges.  We  have  a  right- 
to  expect  this  from  many  of  the  gentle- 
men of  the  long  robe  who  have  taken  part 
in  this  debate,  who  are  qualifying  them- 
selves for  high  judical  positions,  which 
they  have  a  right  some  day  to  expect,  and 
that  form  the  summit  to  whicli  every 
lawyer  of  eminence  hopes  to  attain.  I 
hope  that  on  this  question  we  shall  be 
able  to  drop  partisan  feeling  and  look 
upon  ourselves  not  somuchas  members  for 
the  various  colonies,  but  as  Australians, 
doing    our   best    for   the    benefit    of    the 
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nation  m  a  whole.     1  know  nothing  what- 

of  the   minor  points  in   connexion 

with  this  question,  bul  from  what   I  have 

beard  in  the  conned!  this  debate,  I  was 

led  at  first  to  believe  that  the  matter  is 
one  which  wouM  best  be  left  to  the  opera- 
tion i  :ion  (1)  of  clause  52.  But 
I  have  been  much  impressed  with  the 
arguments  of  the  New  South  Wales  repre- 
:ives  that  the  powers  of  conservation 
and  irrigation  should  be  left  in  the  hands 
of  the  states  as  at  present.  The  states 
have  done  much  in  this  direction  already, 
and  I  am  of  opinion  that  we  should  leave 
as  much  as  possible  in  their  hands.  And 
so  I  think  that  navigation  being  sub- 
sidiary will  be  more  fitly  dealt  with  by 
the  Federal  Parliament.  I  shall  have 
much  pleasure  in  voting  for  the  amend- 
ment proposed  by  Mr.  Isaacs,  and  amended 
by  Mr.  Trenwith,  that  the  general 
question  shall  be  left  in  the  hands  of 
the  Federal  Parliament.  It  has  been 
mentioned  that  the  conservation  in  some 
way  implies  a  waste  of  water.  Several 
honorable  members  have  spoken  in  that 
sense.  But  I  would  impress  upon 
them  that  the  conservation  of  water 
means  the  preservation  of  water.  I 
believe  that,  if  water  were  wisely  con- 
served, both  irrigation  on  a  large  scale 
and  navigation  also  could  be  carried  on, 
and  the  flow  of  waters  in  these  rivers 
would  be  increased  and  not  wTasted  in  its 
flow  to  the  sea.  I  have  much  pleasure  in 
supporting  the  proposal  that  the  states 
shall  have  control  of  the  conservation  of 
the  water  and  of  irrigation,  though  I  really 
think  it  would  be  better  for  the  Conven- 
tion to  leave  the  matter  to  be  dealt  with 
under  sub-section  (1)  of  clause  52. 

Mr.  BARTON  (New  South  AVales).—  I 
do  not  desire  that  this  question  should  go 
to  a  vote  without  expressing  my  disincli- 
nation to  support,  the  amendment  of  my 
honorable  friend  (Mr.  Carruthers).  Now, 
I  have  been  challenged  a  good  deal  upon 
a  declaration  that  1  made  in  favour  of  the 
sub-section  relating  to  trade  and  commerce, 
and    I    should     like     to     say    something 


definite  with  regard  To  that,  because  1 
think  it  is  only  fair  that,  in  the  altered  con- 
dition of  things  which  hat  token  place  -nice 
I  made  that  declaration,  I  should  r< 
niv  po-dtioii.  It  is  true  that,  in  the 
debate  on  the  7th  of  February  last,  I 
stated  that  I  considered  that  the  trade  and 
commerce  provision  was  a  sufficient  one 
for  the  purpose  of  dealing  with  this  matter 
and  I  said — quoting  from  a  former  speech 
— that  I  held  there  should  be  no  provision 
beyond  sub-section  (1),  and  that  that  sub- 
section would  best  serve  all  our  interests. 
1  also  used  these  words  in  the  same 
speech : — 

Still,  I  think,  although  this  matter  has  been 
very  fully  debated,  that  there  might  be  an 
adjournment,  as  we  might  find  from  the  multi- 
tude of  propositions  that  have  been  submitted 
that  some  arrangement  could  be  come  to  that 
would  satisfy  the  Convention  generally.  For 
myself  I  am  not  very  hopeful  of  that.  I  am 
more  hopeful  that  the  decision  come  to  will  be 
that  sub-section  (1)  is  sufficient  for  all  of  us. 

I  was  then  of  opinion  that  we  might  well 
rely,  and  I  think  now  we  might  well  have 
relied,  on  the  provision  relating  to  trade 
and  commerce  among  the  several  states  and 
with  other  countries,  going  no  further  in 
that  respect  than  the  Constitution  of  the 
United  States  has  gone.  I  find,  however, 
even  among  those  who  are  very  anxious, 
and  I  think  not  unnaturally  anxious,  to  pin 
me  down  to  the  statements  I  then  made, 
that  there  are  a  good  many  who  are  them- 
selves not  satisfied  with  the  trade  and 
commerce  provision,  and  who  sought 
to  define  or  limit  the  meaning  0f  that 
sub-section  by  various  proposals  with 
regard  to  rivers.  I  find  also,  in  regard  to 
railways,  that  instead  of  my  view  that  the 
provision  in  regard  to  trade  and  commerce 
might  be  regarded  as  sufficient,  no  fewer 
than  four  different  proposals  have  been 
laid  before  us,  and  embodied  in  this  Con- 
stitution, one  at  the  instance  of  Sir  George 
Turner — two,  in  fact,  at  his  instance — one 
at  the  instance  of  Mr.  Reid,  and  one  at  the 
instance  of  Mr.  Grant.  I  do  not  think 
there  is  any  one  among  us — I  am  not  now- 
speaking   on    the  merits  of   these  railway 
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proposals — who  will  not  admit  that 
these  proposals  considerably  affect  the 
trade  and  commerce  provision  as  ap- 
plied to  railways.  I  only  wish  to  say  that, 
while  I  adhere  to  my  position  so  far 
that  I  cannot  support  the  proposition 
that  the  powers  with  regard  to  trade  and 
commerce,  in  respect  of  navigation,  should 
be  subordinated — using  simply  the  words 
of  Mr.  Carruthers — to  the  conservation  of 
the  waters  by  and  with  any  states,  or,  as 
it  has  been  proposed,  to  the  conservation 
and  use  of  those  waters  for  irrigation — 
while  I  wish  to  say  that  I  adhere  so  far 
to  my  former  position  that  I  shall  not 
support  any  proposal  that  the  powers,  as 
to  the  utilization  of  waters  for  navigation, 
shall  be  in  express  terms  subordinated  to 
the  use  of  waters  for  irrigation,  I  also  say 
that  I  wish  it  to  be  clearly  understood 
that  T  do  not  lay  down  any  further 
proposition  on  that  question,  except 
that  I  cannot  go  so  far  as  to  say  that 
the  one  should  be  subordinated  to  the 
other.  I  should  like  to  be  permitted  to 
say  also — I  say  permitted  to  say,  because 
the  debate  has  been  a  tolerably  long  one 
for  a  recommittal  debate — that  I  am  no 
more  able  than  I  was  at  the  beginning  to 
follow  the  proposal  of  Mr.  Isaacs.  I  am 
not  able  to  say  that  I  can  assent,  as  a 
member  of  this  Convention,  to  the  pro- 
posal that  the  navigability  of  rivers,  which 
should  be  a  matter  of  evidence  to  be 
determined  by  the  High  Court,  should 
be  submitted  to  any  other  tribunal,  un- 
less it  can  be  shown  that  to  leave  that 
matter  to  be  dealt  with  by  the  High  Court 
itself  would  be  inconsistent  with  the 
provisions  made  in  this  Bill  as  to 
the  Inter-State  Commission.  If  it  can 
be  shown  that  there  is  a  contradiction 
or  a  contrariety  there,  I  might  go  so 
far  as  to  say  that  the  Inter-State  Com- 
mission might  deal  with  this  question  of 
the  navigability  of  rivers  ;  but  unless  there 
is  some  inconsistency  there,  I  believe,  as  I 
have  believed  all  along,  that  a  question  of 
that  kind  is  most  fit  for  the  determination 
•of  the  High  Court,  and  much  more  fit  for 
[Mr.  Barton. 


its  determination,  and  even  for  the  deter- 
mination of  the  Inter-state  Commission, 
than  for  the  determination  of  Parliament. 
As  to  these  other  decisions  of  questions  of 
rights  existing  at  the  time  of  the  estab- 
lishment of  the  Commonwealth,  however 
much  those  rights  may  grow  pend- 
ing legislation,  and  as  they  do  exist  at 
that  time,  and  as  any  growth  of 
them  will  only  be  in  accordance  with  the 
legal  position  in  which  they  crop  up,  I 
am  of  opinion  that  a  well-constituted  legal 
tribunal — not  the  Federal  Parliament — is 
the  best  authority  to  deal  with  these 
questions.  It  will  be  asked  — "  Why  not 
trust  the  Federal  Parliament?"  Well, 
I  am  not  evincing  distrust  to  the  Federal 
Parliament ;  but  if  I  did  I  should  be  in  a 
very  large  company.  What  I  say  is  that 
the  Federal  Parliament  ought  to  deal 
with  the  makiug  of  laws  within  the 
powers  intrusted  to  it,  and  ought  net  to 
deal  with  legal  rights  existing  at  the  time 
of  the  establishment  of  the  Commonwealth, 
under  which  rights,  naturally,  interests 
consonant  with  those  rights  will  grow  up. 
Therefore,  the  rational  decision  in  that 
regard  is  to  leave  a  competent  tribunal 
to  decide  legal  rights  which  ought  to  be 
within  the  determination  not  of  the  Fede- 
ral Parliament,  but  of  the  tribunal  we  con- 
stitute for  the  purpose  of  deciding  legal 
questions.  Surely  we  are  here  for  the 
purpose  of  distributing  the  powers  of 
legislation  and  adjudication  to  the  proper 
authorities,  and  when  we  find  matters  are 
existing  at  the  time  of  the  establishment 
of  the  Commonwealth,  although  the  in- 
terests under  them  may  expand,  still 
those  matters  are  matters  to  be  ultimately 
determined,  as  it  is  not  to  the  Parlia- 
ment, but  to  a  consistently  impartial 
tribunal,  that  we  ought  to  resort  for 
their  determination.  The  legislation 
is  for  the  Parliament  ;  but  the  adju- 
dication of  rights  should  be  left  to 
the  courts.  Having  held  that  position 
from  the  beginning,  I  hold  it  now  in 
regard  to  Mr.  Isaacs'  amendment,  and 
therefore  I  find  mvself  unable  to  support 
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that  amendment.  And  I  cannot  support 
the  amendment  of  Mr.  Carruthers,  be- 
cause I  do  not  Bee  why  we  should  deter- 
mine that  any  one  set  of  these  rights — 
those-  of  trade  and  commerce — in  which 
we  include  navigation,  and  those  of  irriga- 
tion, should  be  subordinated  the  one  to  the 
other.  It  is  far  better  that  they  should 
find  their  proper  places  under  the  growth 
of  a  Constitution,  with  such  elasticity  of 
position  as  the  necessary  circumstances  of 
the  Commonwealth  will  bring  about. 

Mr.  Fraser. — Navigation  is  under  the 
control  of  the  Federal  Parliament. 

Mr.  BARTON.— No  doubt;  but  that 
does  not  of  itself  give  the  Federal  Parlia- 
ment the  determination  of  legal  rights  so 
far  as  they  exist  at  the  time  of  the 
establishment  of  the  Commonwealth  ;  and 
all  I  ask  for  is  this,  that  so  far  as  legal 
rights  exist,  no  matter  how  large  the 
interests  that  naturally  grow  up  under 
those  rights  may  be,  they  should  be  deter- 
mined according  to  the  maxims  and  prin- 
ciples which  determine  legal  rights,  and 
not  according  to  the  other  method.  Mr. 
McMillan  has  suggested  an  addendum  to 
the  navigation  and  shipping  clause,  as 
follows  : — 

Subject  to  the  rights  of  each  state  in  the  use 
of  waters  solely  within  its  own  boundaries  for 
the  purpose  of  conservation  and  irrigation. 

Well,  so  far  as  the  words  "Subject  to" 
mean  that  navigation  and  shipping  are 
to  be  subordinated  to  other  rights,  I 
am  disinclined  to  agree  with  that, 
because  I  think  it  is  only  consistent 
with  the  position  I  have  maintained 
from  the  beginning  that  I  should  not 
approve  of  a  position  of  that  kind.  If 
some  such  words  as  these  "  with  due 
regard  to  "  or  "  with  due  consideration  to 
the  rights  of  each  state  to  the  use  of  such 
water  with  its  own  boundaries  "  were  sub- 
stituted, then  if  we  are  to  depart  from  the 
plain  meaning  of  the  trade  and  commerce 
clause,  I  should  be  more  inclined  to  sup- 
port a  proposition  of  that  kind  than  any 
other  that  has  been  put  before  us.  I  do 
not  wish  to  prolong  the  debate,  but  I 
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thought  it  only   fair  that   I  should  make 
this  statement. 

Mr.  ISAACS  (Victoria).— The  Hon.  Mr. 
Barton  has  referred  to  the  amendment 
which  I  placed  before  the  committee  some 
time  ago,  and  which  has  now  been  revived 
by  my  honorable  friend  (Mr.  Trenwith). 
I  do  not  hesitate  to  say  that  if  that 
amendment  had  been  accepted  we  should 
have  arrived  at  a  fair  and  equitable  deci- 
sion with  regard  to  navigation  on  the  one 
hand,  and  irrigation  and  water  conserva- 
tion on  the  other.  Mr.  Barton  says  he 
could  not  support  the  amendment,  because 
he  thinks  the  Federal  Parliament  is  not 
the  proper  body  to  determine  the  rights 
of  the  states,  and  that  this  duty  should 
be  left  to  the  Supreme  Court.  The  fallacy 
of  that  argument  lies  in  this  considera- 
tion :  That  this  is  not  a  question  of  legal 
rights  to  be  measured  by  some  legal 
standard  or  statutory  provision,  but  of  the 
requirements  of  the  states  in  relation  to 
their  development.  That  is  an  absolutely 
political  question  to  be  determined  by  the 
extent  of  territory,  the  quantity  of  water, 
and  the  needs  of  the  population.  How 
that  can  be  a  matter  for  the  Supreme 
Court  is  more  than  I  can  well  understand. 
We  must  place  the  Supreme  Court  aside 
so  far  as  the  determination  of  such  ques- 
tions is  concerned.  We  have  now  only  to 
come  back  to  one  very  simple  considera- 
tion. New  South  Wales  comes  here  to- 
day, in  the  persons  of  its  Premier  and  its 
Minister  of  Lands,  and  says,  as  we  have 
said  before,  that  irrigation  and  water  con- 
servation are  the  primary  needs  of  this 
continent,  and  that  navigation,  important 
as  it  is,  holds  but  a  secondary  place. 
They  also  say  that  the  American  deci- 
sions show  distinctly  that,  in  America, 
everything  else  in  relation  to  these  navig- 
able rivers  is  in  a  position  of  servitude  to 
navigation.  That  should  not  be  the  case 
in  Australia.  The  only  point  of  difference 
between  New  South  Wales  and  ourselves 
is  this  :  That  while  we  agree  with  New 
South  Wales  that  irrigation  and  water 
conservation  should  not  be  blocked  under 
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any  possible  circumstances  in  favour  of 
navigation,  we  part  with  them  at  this 
point,  that  we  say  that  New  South  Wales 
should  not  take  the  whole  of  the  waters  of 
the  Darling  and  of  its  other  rivers  for  its 
own  purposes,  and  deprive  other  colonies 
of  the  use  of  the  rivers  which,  by  their 
very  existence  and  course,  are  the  common 
property  of  Australia. 

Mr.  Reid. — Such  a  thing  would  never 
happen. 

Mr.  ISAACS. — If  it  would  never  happen, 
there  can  be  no  harm  in  accepting  the 
amendment.  The  only  fair  way  out  of 
the  difficulty  is  to  say  that  no  state 
should  be  permitted  to  take  every  drop  of 
water  in  utter  disregard  of  the  needs  of 
other  states.  To  prevent  that,  there  must 
be  some  impartial  tribunal,  and  we  have 
only  to  consider  what  tribunal  it  should 
be.  Is  it  to  be  the  Supreme  Court?  I  say 
"  No,"  for  the  reasons  I  have  given1? 

Mr.  Reid. — Is  not  that  an  impartial 
tribunal? 

Mr.  ISAACS.— I  should  say  that  it  is 
impartial,  but  its  jurisdiction  ought  to  be 
confined  to  legal  questions,  and  should  not 
extend  to  questions  such  as  are  necessarily 
involved  in  the  matter  we  are  now  con- 
sidering. We  should  not  bring  the 
Supreme  Court  into  political  discussions 
under  any  consideration.  We  have  then 
to  ask  ourselves  whether  it  should  be  the 
Federal  Parliament,  or  some  body  created 
by  the  Federal  Parliament.  I  think  that 
an  Inter-State  Commission,  or  some  other 
body  created  by  the  Federal  Parliament, 
might  be  the  best,  but  I  should  be  per- 
fectly willing  to  accept  the  Federal  Par- 
liament as  the  arbiter.  That  would  be 
fair  to  the  whole  of  the  three  colonies 
immediately  concerned,  and,  therefore,  I 
do  support  again  the  amendment  that  I 
proposed  the  other  day,  and  that  has  now 
been  brought  forward  by  Mr.  Trenwith. 

Mr.  McMILLAN  (New  South  Wales). 
— We  are  brought  again  to  the  point  at 
which  we  started  before.  We  are  trying 
to  do  the  impossible.  We  cannot  define, 
and  we  must  either  leave  this  matter  to 
\  Mr.  Isaacs. 


the  sub-sections  of  clause  52,  or  absolutely 
define  the  rights  of  the  states.  I  myself 
should  not  have  cared  to  re-open  the  dis- 
cussion. The  strong  point  of  the  argu- 
ment in  New  South  Wales  and  elsewhere 
is  this,  that  you  can  give  no  certainty 
to  contracts  unless  you  have  these  rights 
clearly  defined. 

Mr.  Trenwith. — Can  you  not  give  cer- 
tainty by  Act  of  Parliament  ? 

Mr.  McMILLAN. — You  can  so  far  as 
the  Act  goes,  but  you  can  give  no  cer- 
tainty in  the  meantime  that  contracts 
may  not  be  upset  by  that  Act.  Once  you 
give  the  power  to  the  Federal  Parliament 
you  lose  all  control  yourself. 

Mr.  Isaacs.  —  Mr.  Carruthers'  amend- 
ment gives  no  certainty. 

Mr.  McMILLAN. — I  should  have  been 
glad  to  have  left  the  whole  thing  as  it 
was,  but  since  that  time  I  have  had  an 
opportunity  of  visiting  my  own  colony.  I, 
with  the  Right  Hon.  Mr.  Reid  and  others, 
am  anxious  that  the  Bill  should  be  accept- 
able to  our  colony.  There  is  no  doubt 
that  this  has  become  one  of  the  most  burn- 
ing questions  in  connexion  with  federa- 
tion in  New  South  Wales.  I  am  reluc- 
tantly compelled  to  come  to  this  conclu- 
sion that  if  we  touch  the  thing  at  all,  we 
must  put  it  beyond  all  doubt.  Any 
such  proposal  as  that  of  the  Hon.  Mr. 
Barton,  to  use  the  expression  "  with 
due  regard,"  or  "  with  due  consider- 
ation to  the  rights  of  each  state," 
would  simply  leave  the  whole  matter  in 
the  same  position  as  it  is  now.  I  confess 
that  the  weight  of  argument,  with  a  view 
to  the  consummation  of  this  federation, 
is  entirely  in  favour  of  absolutely  fixing 
the  rights  of  the  states  to  waters  which 
flow  entirely  within  their  own  boundaries. 
There  was  a  proper  course  taken  before 
with  regard  to  the  River  Murray  alone, 
which  flows  through  different  colonies,  but 
in  the  case  of  the  rivers  which  are  entirely 
within  the  boundaries  of  one  colony,  it 
seems  to  me  that  we  must  give  security 
to  contracts,  especially  as  those  contracts 
must  be   undertaken,  as  we  all  admit,  by 
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the  state  itself,  and  as  irrigation  and 
i  conservation  arc  entirely  a  state 
question,  and  not  a  question  for  the  Fede- 
ration. 

Mr.  REID  (New  South  Wales).— I  want 
to  point  out  that  Mr.  Trenwith's  amend- 
ment only  throws  the  matter  into  greater 
confusion.  After  vesting  the  control  of 
water  conservation  in  the  Federal  Parlia- 
ment, it  makes  the  state  powers  subject 
to  some  Bill  that  is  to  be  passed  by  the 
Federal  Parliament.  What  conceivable 
Bill  could  cover  every  conceivable  legiti- 
mate work  of  water  conservation  ?  It 
might  take  years  to  get  a  Bill  passed,  but 
in  the  meantime  the  enterprise  and  in- 
dustry of  a  colony  are  to  be  left  in  the 
lobbies  of  the  Federal  Parliament,  waiting 
month  after  month,  while  infinitely  more 
important  matters  are  engaging  the  atten- 
tion of  the  Federal  Parliament. 

Mr.  Fraser. — What  about  the  expense 
of  getting  the  Bill  ? 

Mr.  REID. — That  is  a  trifling  matter. 
I  want  to  point  out  to  the  honorable  mem- 
ber that  his  amendment  makes  confusion 
worse  confounded.  There  would  be  some 
sense  in  proposing  that  the  Federal  Par- 
liament should  take  the  whole  duty  over, 
because,  then,  owing  a  duty  to  water  con- 
servation, we  may  expect  it  to  perform 
that  duty.  I  am  very  glad  to  say  that 
my  colleague  (Mr.  Carruthers)  has  con- 
sented to  withdraw  his  amendment. 
Of  course  it  cannot  be  withdrawn  so  as 
to  prevent  Mr.  Trenwith  from  taking  a 
vote  on  his  amendment,  but  I  am  autho- 
rized by  my  colleague  to  say  that  he  is 
prepared  not  to  press  his  amendment.  I 
have  had  the  assistance  of  my  friend  (Mr. 
O'Connor)  in  so  remodelling  my  amend- 
ment as,  I  think,  to  put  the  matter 
before  the  committee  not  in  so  extreme  a 
form  as  that  presented  by  Mr.  Carruthers. 
I  intend  to  propose  words  which  will  in  no 
sense  assert  the  superiority  of  water  conser- 
vation  over  navigation.  It  will  simply 
leave  the  rights  of  the  one  and  the  rights 
of  the  other  untouched,  and  then,  if  any 
question  arises,  it   will  be  for  the  proper 


tribunal  to  decide  that  in  accordance  with 
justice.  If  honorable  members  will  allow 
i ne  to  read  this  amendment,  it,  perhaps, 
may  commend  itself  to  them  as  a  settle- 
ment of  this  matter.  I  propose,  if  the 
amendments  are  negatived  or  withdraw^ 
to  move  that  sub-section  (8)  be  amended 
by  the  addition  of  these  words  : — 

The  powers  contained  in  this  sub-section,  and 
those  relating  to  trade  and  commerce  in  this 
Constitution,  shall  not  abridge  the  rights  of  a 
state  or  its  citizens  to  the  use  of  the  water  of 
rivers  within  its  boundaries  for  water  conser- 
vation and  irrigation. 

Mr.  Isaacs. — That  is  all  New  South 
Wales. 

Mr.  Gordon. — That  is  the  same  thing. 

Mr.  REID.— What  is  this  talk  of  taking 
every  drop?  It  is  the  most  hysterical 
nonsense  in  the  world. 

Mr.  Isaacs. — That  is  perpetuating  your 
sole  right. 

Mr.  REID. — I  am  very  anxious  to  pro- 
tect the  rights  of  every  one.  It  only 
happens  that  we,  by  some  misfortune  of 
nature,  have  more  rights  than  other  people 
because  we  have  more  water  and  longer 
rivers.  It  is  a  great  misfortune,  but  we 
could  not  help  it,  I  can  assure  honorable 
members.  It  has  been  the  subject  of 
great  vexation  to  our  friends  for  years 
past.  I  am  prepared  to  add  any  words 
to  remove  difficulties.  I  am  prepared  to 
leave  out  the  words  "  within  its  boun- 
daries." I  will  adopt  any  possible  amend, 
ment-  to  make  it  of  general  application. 

Sir  John  Downer. — Do  you  object  to 
"  reasonable  use"? 

Mr.  REID.— I  do  not  know  that  I  would, 
in  the  interests  of  a  settlement  of  this 
vexed  question.  I  will  take  a  moment  to 
consider  the  effect  of  inserting  those  words, 
and  when  I  move  aiy  amendment  1  will 
probably  be  found  to  have  inserted  them. 

Mr.  Tkexwitii. — Who  is  to  be  the 
arbiter? 

Mr.  Solomon. — The  High  Court. 

Mr.  Trenwith. — That  is  impossible. 

Mr.  REID. — That  really  is  an  objection 
to   putting  in  these  words.      It  sounds  so 
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reasonable  to'  put  such  words  in,  but  the 
unfortunate  part  is  that  putting  such 
words  in  destroys  the  effect  of  the  whole 
affair,  because  it  does  not  make  it  a 
question  of  right.  It  makes  it  a  question 
of  accident  what  any  particular  per- 
son or  authority  will  consider  a  reasonable 
use.  I  never  heard  of  a  tribunal  that 
ever  sat  on  a  water  question  that  did  not 
consider  the  question  of  reasonable  use. 
I  do  not  think  the  words  need  be  in,  be- 
cause surely  any  right  possessed  by  any 
one  is  subject  to  reason. 

Mr.  Barton. — Put  them  in. 

Mr,  REID. — I  would  put  them  in,  except 
that  I  am  afraid  that  it  throws  away  the 
slightest  ground  for  the  protection  of  those 
waters. 

Mr.  McMillan. —  It  was  settled  six 
weeks  ago. 

Mr.  REID. — I  am  afraid  that  it  un- 
settles the  whole  settlement.  So  far  as 
there  is  some  protection  for  the  legitimate 
use  of  the  waters  not  of  one  state,  but  of 
all  the  states,  I  am  prepared  to  accept  an 
amendment,  but  it  must  not  take  such  a 
form  that  it  is  a  matter  of  "mere  arbitrary 
judgment  and  discretion  as  to  what  is 
reasonable  use.  For  instance,  if  a  man 
were  asked  to  build  a  house  subject  to  the 
power  of  another  man  to  knock  it  down 
if  he  thought  fit,  what  re-assurance  to  the 
former  would  it  be  to  say — "  Oh,  but  the 
man  who  has  that  power  is  a  most  reason- 
able man ;  he  will  never  do  you  an 
injustice,  he  is  a  man  of  the  highest 
integrit}7"?  The  man  will  not  build  on 
such  a  condition,  because  the  man  of  the 
highest  integrity,  especially  if  he  had  a 
contrary  duty  and  the  house  was  in  the 
road,  might  somehow  knock  the  house 
down,  and  there  is  no  compensation  hang- 
ing to  it.  The  inherent  difficulty  with  us 
is  that  we  want  to  place  these  business 
enterprises  on  a  sound  business  footing, 
and  this  Bill  does  not  do  it,  and  no  rights 
words  short  of  preserving  rights  will  do  it 
so  far  as  I  can  see.  If  during  the  next 
few  minutes  any  one  can  suggest  to  me 
[Mr.  Reid. 


words   which   will    preserve  rights  I   will 
adopt  them. 

Mr.  Douglas. — What  right  have  you 
now  ? 

Mr.  REID. — It  has  never  been  ques- 
tioned yet,  and  that  is  a  good  right  to 
have. 

Mr.  Douglas.  —  You  want  to  get  a 
right,  but  you  have  no  right. 

Mr.  REID. — What  country  are  you 
talking  about  1 

Mr.  Douglas. — The  right  of  New  South 
Wales  to  claim  all  the  water. 

Mr.  REID. — What  country  is  my  ven- 
erable friend  alluding  to?  I  happened 
to  be  talking,  not  of  one  colony,  but  of 
all  the  colonies,  and  of  all  the  rivers  of 
all  the  colonies. 

Mr.  Douglas. — It  does  not  appear  so 
by  the  motion  you  put  before  the  House. 

Mr.  REID. — My  words  are  in  general 
terms  ;  I  was  not  referring  to  any  particu- 
lar state.  I  am  willing  to  remove  any 
words  which  seem  to  point  to  any  parti- 
cular state. 

Mr.  Higgins. — It  is  not  a  question  of 
words.  There  is  a  fundamental  difference 
of  principle. 

Mr.  REID.— No  doubt  there  is  a  fun. 
damental  difference  of  principle.  There 
are  some  gentlemen  in  this  Convention 
who  are  prepared  to  leave  vast  business 
undertakings  on  an  insufficient  basis.  We 
who  are  responsible  for  these  enterprises, 
and  for  the  development  of  a  very  large 
extent  of  country,  cannot  do  that.  We 
cannot  consent  to  put  the  destinies  of 
our  country  on  that  basis.  That  is  the 
trouble.  I  would  be  glad  to  do  so  if  I 
could. 

Mr.  Howe. — Put  it  on  a  reasonable 
basis,  that  would  be  all  right. 

Mr.  REID. — If  my  honorable  friend 
were  the  arbiter  of  what  was  reasonable  I 
would  be  satisfied. 

Mr.  Trenwith's  amendment  was  nega- 
tived. 
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Mr.  Carruthers'  amendment  was,  by 
leave,  withdrawn. 

Mr.  REID  (New  South  Wales).— I  beg 
to  move — 

That  the  following  words  be  added  to  the 
sub-section: — "The  powers  contained  in  this 
sub-section,  and  those  relating  to  trade  and 
commerce  under  this  Constitution,  shall  not 
,i  I  nidge  the  rights  of  a  state  or  its  citizens  to 
the  use  of  the  waters  of  rivers  for  conservation 
;iud  irrigation. 

Mr.  Solomon. — You  have  not  put  in 
the  word  "reasonable." 

Mr.  REID. — I  will  leave  that  until  the 
millennium.  I  have  also  left  out  the  words 
"  within  its  boundaries,"  as  they  may  seem 
to  apply  only  to  one  colony.  The  words  I 
have  used  are  of  general  application,  and 
will  include  the  right  of  any  state  in  waters 
which  come  from  another  colony. 

Mr.  GORDON  (South  Australia).— It 
seems  to  me  that  this  amendment  carries 
us  further  than  the  amendment  of  the 
honorable  member  (Mr.  Carruthers). 

An  Honorable  Member. — Further  back. 

Mr.  GORDON.— Yes.  If  it  makes  us 
move  at  all,  it  is  with  a  retrogressive 
movement.  Nobody  has  ever  disputed 
the  dry  legal  right  of  New  South  Wales 
to  use  the  whole  of  the  waters  of  her 
rivers  if  she  pleases.  At  the  present  time, 
New  South  Wales  exercises  that  right 
subject  to  such  supervision  as  the  Imperial 
authorities  might  exercise  upon  the  repre- 
sentation of  the  other  colonies.  If,  how- 
ever, this  amendment  is  embodied  in  the 
Constitution,  the  power  of  the  Imperial 
authorities  will  be  negatived,  and  we  shall 
be  worse  off  than  we  are  now. 

Mr.  BARTON  (New  South  Wales).— I 
should  like  to  be  shown  in  what  way  the 
amendment  of  the  Premier  of  New  South 
Wales  is  less  just  than  that  of  the  honor- 
able member  (Mr.  Carruthers).  It  seemed 
to  me  that  I  could  not  vote  for  the 
amendment  of  the  honorable  member 
(Mr.  Carruthers) ;  but  1  shall  have  much 
less  difficulty,  so  far  as  the  amendment  of 
the  Premier  of  New  South  Wales  is  con- 
cerned,  having  regard    to  the  position   I 


have  maintained  from  the  beginning,  and 
to  the  events  which  have  occurred  since. 
It  seems  to  me  that  the  amendment  now 
before  the  committee  is  better  calculated 
to  preserve  the  rights  of  the  various 
states  than  was  the  amendment  of  the 
honorable  member  (Mr.  Carruthers), 
which  subordinated  the  rights  of  naviga- 
tion to  those  of  irrigation.  This  amend- 
ment simply  provides  that  the  existing 
rights  of  irrigation  shall  not  be 
abridged. 

Mr.  Gordon. — What  we  want  is  a 
mutual  surrender. 

Mr.  BARTON.— I  should  like  to  hear 
why  the  one  amendment  is  worse  than  the 
other.  My  impression  is  that  the  amend- 
ment now  before  the  committee  is  fairer 
than  the  amendment  which  has  been  with- 
drawn. 

Mr.  GORDON  (South  Australia).— The 
amendment  is  a  crystallization  of  the  dry 
legal  position  against  which  we  are  con- 
tending. If  federation  means  anything,  it 
means  the  surrender  of  a  portion  of  our 
rights  all  round  in  the  interests  of  every- 
one. To  crystallize  this  dry  legal  posi- 
tion in  the  body  of  the  Constitution 
will  make  all  the  other  colonies  abso- 
lutely helpless  by  exhibiting  their  consent 
to  it. 

Sir  JOHN  DOWNER  (South  Australia). 
— I  beg  to  move — 

That  the  amendment  be  amended  by  the  in- 
sertion before  the  word  "use"  of  the  word 
"reasonable." 

The  word  "  reasonable  "  seemed  at  first  to 
rather  attract  the  Premier  of  New  South 
Wales,  but  later  on  he  said  that  he  would 
postpone  its  insertion  until  the  millen- 
nium. I  do  not  see  why  we  should  post- 
pone its  insertion  until  then. 

Mr.  REID  (New  South  Wales).— To 
show  my  honorable  friend  that  I  am 
willing  to  meet  him  so  far  as  I  can,  I  will 
agree  to  the  insertion  of  the  word  "  reason- 
able "  before  the  word  "  right  "  ;  but  not 
to  its  insertion  in  any  other  place. 

Mr.  Isaacs. — All  rights  are  reasonable. 
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Mr.  GLYNN  (South  Australia).— I 
should  like  to  draw  the  attention  of  the 
committee  to  the  cases  which  the  Attorney- 
General  of  Victoria  cited  some  time  ago. 
If  I  am  not  mistaken,  in  his  reference 
to  the  subordination  of  the  principles 
of  the  English  common  law  to  the 
necessities  of  irrigation  in  some  of  the 
states  of  America,  he  pointed  out  that 
the  words  "reasonable  use"  came  into 
the  decisions.  I  cannot  find  these  cases 
now ;  but  I  remember  perfectly  well  that 
the  rights  granted  for  the  purposes  of 
irrigation  in  abrogation  of  the  general 
principle  of  English  common  law  of  ripa- 
rian ownership  provided  for  the  "reason- 
able use  "  of  the  water.  In  regard  to  this 
principle  of  federal  control,  I  should  like 
to  draw  the  attention  of  honorable  mem- 
bers to  what  has  been  done  in  Germany. 
In  this  connexion  I  should  like  to  read 
the  following  passage  from  the  German 
Constitution  : — 

Rafting  and  navigation  upon  those  water- 
ways which  are  common  to  several  states,  and 
the  condition  of  such  waters  ;  also  the  river 
and  other  water  dues. 

It  is  this  principle  that  we  wish  to  affirm 
in  the  Constitution. 

Mr.  ISAACS  (Victoria).— I  am  afraid 
that  wherever  the  word  "reasonable"  is 
placed,  whether  before  the  word  "  rights  " 
or  before  the  word  "  use,"  it  will  not  have 
the  effect  desired  by  the  honorable  mem- 
ber (Sir  John  Downer). 

Mr.  Reid. — At  any  rate,  it  would  be  a 
very  good  finger-post. 

Mr.  ISAACS.— No.  The  insertion  of 
the  word  "  reasonable  "  before  the  word 
"  rights "  would,  I  think,  have  no  mean- 
ing at  all.  If  it  were  inserted  before  the 
word  "  use  "  it  would  restrain  New  South 
Wales,  for  example,  from  making  an  un- 
reasonable use  of  the  waters  of  its  rivers 
for  conservation  and  irrigation.  But,  I 
would  ask,  what  is  to  be  the  standard  of 
reasonableness  1  It  would  be  reasonableness 
as  between  the  necessities  of  irrigation  and 
conservation,  and  the  necessities  of  navi- 
gation. The  question  would  not  be  asked  as 


to  the  reasonableness  of  the  use  as  affecting 
the  rights  of  two  states.  When  you  give 
the  power  to  control  navigation  to  the 
Federal  Parliament,  and  you  say  that 
nothing  in  that  power  shall  prevent  a 
state  from  making  a  reasonable  use  of  its 
waters  for  irrigation  and  conservation,  the 
reasonableness  is  to  be  judged  as  between 
the  necessities  of  water  conservation  and 
irrigation  and  the  necessities  of  naviga- 
tion, and  not  as  between  the  rights  of 
two  states. 

Sir     John    Downer's    amendment   was  j 
agreed  to. 

Sub-section  (8),  as  amended,  was  agreed 
to,  as  was  also  sub-section  (1)  which  had 
been  postponed. 

Mr.  BARTON  (New  South  Wales).— 
A  rather  important  point  has  been  raised 
with  regard  to  sub-section  (2),  in  regard 
to  the  question  of  uniformity  of  taxation. 
While  there  has  been  no  express  decision 
by  the  American  courts  as  to  the  meaning 
of  the  words  "  uniform  throughout  the 
Commonwealth,"  there  are  expressions  in 
one  of  the  cases  which  render  it  necessary 
for  us  to  use  caution.  I  therefore  ask  for 
a  little  more  time  in  which  to  consider 
this  matter. 

Mr.  Higgins.  —  To  allow  graduations 
and  exemptions,  is  it  1 

Mr.  BARTON.— My  own  desire  is  that 
the  Federal  Parliament  should  be  un- 
fettered in  the  exercise  of  its  taxing  power, 
if  it  has  to  use  any  direct  taxation  at  all. 
Whatever  my  own  opinions  may  be  as 
to  the  way  in  which  that  power  should  be 
exercised,  it  is  necessary  that  the  authority 
to  which  it  is  confided  should  have  the 
power  in  full  force.  That  being  so,  I  wish 
to  see  that  this  authority  is  properly  con- 
served. For  that  reason,  I  think  it  advis- 
able to  postpone  the  matter,  and  I  there- 
fore move  that  it  should  be  postponed 
until  after  clause  80  has  been  considered. 
It  would  then  come  on  immediately  before 
the  provision  relating  to  finance  and  trade, 
to  which  it  is  so  nearly  related. 

The  motion  was  agreed  to,  and  the 
clause  postponed. 
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Mr.  HOWE  (South  Australia).  — I  beg 
to  move  the  following  new  sub-section,  to 
follow  subsection  (23)  : — 

win  \.  Invalid  ami  old-age  pensions. 
I  would  not  have  brought  this  under  the 
notice  of  the  Convention  again  if  I  had 
not  been  encouraged  to  do  so  by  those 
who,  without  due  consideration,  recorded 
their  votes  against  ine  on  the  last  occasion. 
It  will  be  unnecessary  for  me  to  open  up 
the  whole  discussion.  The  different 
points  which  I  consider  it  advisable 
to  bring  before  the  Convention  were 
of  a  general  nature.  It  would  be  impos- 
sible for  any  one  here  to  advocate  a 
particular  system  of  assistance  for  the 
aged  poor.  That  is  for  the  Federal  Par- 
liament to  debate  when  the  Government 
of  that  Parliament  think  it  advisable  to 
act  upon  public  opinion.  This  is  not  the 
nebulous  matter  some  members  of  the 
Convention  think  it  is.  It  is  a  real  live 
matter,  and  something  tangible.  It  has 
been  embodied  in  some  of  the  platforms 
of  the  most  powerful  organizations  in 
Australia.  Not  only  that,  it  is  advo- 
cated with  enthusiasm  by  the  leading 
philanthropists  and  greatest  statesmen 
of  the  old  country.  But  at  this 
stage  I  will  not  unnecessarily  occupy 
time  by  going  into  details.  I  will,  how. 
ever,  as  a  justification  for  my  action, 
read  a  few  opinions  which  I  have  culled 
from  the  written  and  spoken  words  of  the 
most  eminent  men.  These  extracts  I  shall 
submit  to  the  Convention  more  for  publica- 
tion than  anything  else.  It  has  been  con- 
tended that  state  assistance  to  the  aged 
poor  would  undermine  thrift  in  the  people. 
It  is  said  that  the  people  of  the  province 
or  state,  if  they  knew  that,  without  any 
individual  effort  on  their  part,  the  state 
would  provide  for  them  when  they  arrived 
at  a  certain  age,  would  be  regardless,  and 
that,  consequently,  the  virtue  of  thrift 
would  not  be  practised  as  it  should  be. 
One  of  the  ablest  writers  of  the  day  has 
stated  this  : — 

I  know,  sir,  some  people  speaking  and  writing 
on  this  subject  hold  the  view  that  the  State 


pensions  will  endanger  individual  thrift.  These 
people  can,  in  my  humble  opinion,  know  but 
little  of  the  inner  life  of  the  people.  I  venture 
to  believe  that  these  pensions  will  greatly  assist 
thrift — the  people  will  take  a  more  hopeful 
view  of  life,  and  will  practise  the  economic 
virtues  more  thoroughly  and  effectively. 

These  were  words  spoken  by  one  of  the 
greatest  statesmen  of  Great  Britain.  Then 
Mr.  Charles  Booth,  who  has  made  a  life- 
long study  of  the  question,  than  whom 
there  is  no  greater  authority 

Mr.  Douglas. — Let  us  go  home. 

Mr.  HOWE. — I  am  quite  willing,  but  I 
do  not  think  I  have  occupied  the  atten- 
tion of  the  Convention  unnecessarily. 
This  is  one  of  the  most  important  mea- 
sures, in  my  opinion,  which  could  be 
brought  before  any  Parliament,  Senate,  or 
Convention  that  every  sat.  It  is  a  ques- 
tion of  the  alleviation  of  the  distress  ex- 
isting among  the  deserving  poor.  Mr. 
Booth  says — 

With  the  poorest  class,  most  of  whose  old 
people  are  in  the  workhouse  or  are  receiving 
some  parochial  assistance  outside,  the  proposal 
would  be  popular.  These  classes  count  up  to 
more  than  half  the  population. 

Old-age  pauperism  is  very  serious.  Indoor 
relief  lacks  humanity,  and  outdoor  encourages 
improvidence.  We  are  therefore  justified  in 
seeking  some  better  plan. 
Now,  Mr.  Chamberlain,  according  to  a 
report  in  the  Times,  on  7th  December,  said, 
when  speaking  at  Birmingham  : — 

Of  all  men  belonging  to  the  working  classes, 
one  in  two  is  compelled,  under  our  present  sys- 
tem, if  he  lives  to  65,  to  have  recourse  to  parish 
relief.  I  say  that  this  inadequate  provision  for 
old  age  of  our  working  people  is  not  only  a  dis- 
grace, but  is  a  danger  to  social  order.  I  say 
that  it  is  injurious  to  the  individuals  and  to  the 
nation. 

Mr.  Bartley,  M.P.,  of  the  British  Parlia- 
ment, who  has  spoken  and  written  a  great 
deal  on  the  question,  says — 

It  ought  to  be  impossible  for  any  man  who 
had  spent  his  life  honorably  to  be  compelled  to 
seek  relief  in  his  old  age  in  the  wrorkhouse. 
The  opinions  of  Mr.  John  Morley  are  well 
worth  quoting,  and  what  he  says  is 
something  which  should  animate  whoever 
is  Premier  of  the  Federal  Parliament  to 
try  and   accomplish    that    which    would 
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no  doubt  redound  credit  to  his  Adminis- 
tration. Mr.  Morley,  speaking  recently  at 
Stoneleigh  Park,  said — 

That  he  thought  the  man  or  the  party  who 
solved  the  question  of  preventing  a  man  who 
had  worked  hard  all  his  life,  maintained  his 
family,  had  been  a  good  citizen,  from  going  in 
his  old  age  to  the  workhouse  would  deserve 
more  glory  than  by  winning  great  battles  in  the 
field. 

Is  it  to  be  the  Premier  of  New  South 
Wales  or  Mr.  Barton  who  is  going  to 
introduce  a  measure  for  old-age  pensions 
when  he  has  the  power  to  do  so  by  the 
Constitution  we  give  to  the  Federal  Par- 
liament 1  I  do  not  think  it  is  necessary 
for  me  to  say  any  more.  The  words  I 
have  quoted  are  better  than  any  I  could 
speak.  My  only  desire  is  to  give  power 
to  the  Federal  Parliament  to  achieve  a 
scheme  for  old-age  pensions  if  it  be 
practicable,  and  if  the  people  require  it. 
No  power  would  be  taken  away  from  the 
states.  The  sub-section  would  not  inter- 
fere with  the  right  of  any  state  to  act  in 
the  meantime  until  the  Federal  Parlia- 
ment took  the  matter  in  hand.  I  do 
not  believe  in  provincialism  so  far  as 
old-age  pauperism  is  concerned.  In 
these  colonies  men  are  born  in  one  state, 
spend  their  manhood  and  best  days  in 
another,  and  then  return,  broken  down 
and  unfortunate,  to  the  land  of  their 
birth,  which  owes  them  nothing.  Is  it 
to  be  contended  that  under  such  circum- 
stances the  state  of  the  unfortunate  man's 
birth  should  be  compelled  to  support  him  1 
Surely  the  support  of  the  aged  poor  could 
be  better  accomplished  by  a  Federated 
Australia.  Wherever  a  man  may  roam 
within  the  boundaries  of  Federated  Aus- 
tralia, he  should  know  that  in  his  old  age 
he  need  never  fear  the  pauper's  lot.  I 
would  compel  every  able-bodied  man,  in 
the  heyday  of  youth,  when  he  has  the 
means,  to  make  a  compulsory  contribu- 
tion towards  a  fund  out  of  which  provi- 
sion would  be  made  for  his  old  age.  That 
is  another  reason  why  the  federal  autho- 
rit}'  should  take  it  instead  of  the  state, 
because  within  the  bounds  of  Federated 
[Mr.  Howe. 


Australia  a  law  can  be  enacted  com- 
pelling that  individual  who  is  to  receive 
the  benefit  to  contribute  to  the  fund  in 
which  he  is  to  participate  in  old  age.  I 
have  much  pleasure  in  bringing  forward 
this  motion  again,  because  I  am  assured 
that  those  who  reluctantly  voted  against 
me  before  will  vote  with  me  on  this  occa- 
sion. 

Mr.  BARTON  (New  South  Wales).— I 
cannot  allow  the  question  to  be  put  with- 
out saying  that  I  have  not  changed  the 
opinion  I  expressed  before.  The  honorable 
member  may  or  may  not  have  made  out  a 
good  case  for  providing  invalid  and  old-age 
pensions,  but  unquestionably  what  he  has 
not  proved  is  that  this  is  a  federal  and  not 
a  provincial  concern.  That  is  the  whole 
question  we  have  to  decide,  because  what 
we  are  more  particularly  concerned  in  in 
framing  this  Constitution  is  to  distribute 
the  powers  and  functions  with  which  we  are 
dealing,  so  that  things  which  are  properly 
federal  will  go  to  the  Commonwealth,  and 
those  which  are  provincial  will  go  to  the 
provinces.  I  have  not  found  that  the 
honorable  member  has  confined  himself  to 
the  question  of  fact — it  is  more  than  a 
question  of  fact,  it  is  a  question  of  right — ■ 
as  to  whether  the  Commonwealth  should 
be  burdened  with  this  subject,  or  whether 
it  should  continue  to  be,  as  it  is  now,  a  matter 
for  the  states  to  decide  for  themselves. 
I  am  not  going  to  argue  whether  or  not 
the  state  should  provide  for  invalid  or  old- 
age  pensions,  because  that  is  not  the  ques- 
tion we  have  to  deal  with.  The  question 
is  divided  into  two  parts,  first  with  regard 
to  pensions  for  invalids.  If  we  are  to 
pension  invalids  we  may  as  well  take  over 
the  treatment  of  the  sick  poor  generally. 
The  treatment  of  the  sick  poor  is  in  all 
the  provinces,  and  it  has  been  always,  not 
only  a  particularly  provincial  matter,  but 
an  intensely  local  matter.  Throughout, 
the  dealing  with  the  sick  poor  has 
been  left  to  those  who  furnish  the  funds, 
sometimes  assisted  by  the  state.  All 
that  class  of  relief  or  assistance  has 
been  distributed  in  hospitals  or  otherwise 
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in  the  districts  concerned.  Now  it  is  pro- 
posed to  make  a  great  jump  and  to  take 
it  from  the  districts  and  place  it  in  the 
hands  of  the  Commonwealth.  I  do  not 
see  that  a  case  has  been  made  out  for  that. 
The  matter  should  either  remain  as  it  is 
now,  a  subject  to  be  dealt  with  by  the  dis- 
tricts concerned,  or  if  you  go  further,  it 
should  be  proved  that  this  is  a  federal 
matter.  With  regard  to  old-age  pensions, 
[  think  the  same  consideration  prevails, 
except  that  there  is  a  large  agitation  on  foot 
for  old-age  pensions  to  be  distributed  by 
various  States  that  we  know  of.  We  know 
an  agitation  has  existed  in  Germany.  We 
know  how  far  it  has  gone  in  England. 
We  know  that  there  is  a*  great  agitation 
in  some  of  the  colonies,  but  until  I  came 
to  this  Convention  I  never  heard  it  argued 
by  any  who  were  in  favour  of  that  system 
that  it  was  a  federal  matter. 

Mr.  Howe. — It  is  a  federal  matter  in 
Germany,  and  12,000,000  of  people  are 
under  law. 

Mr.  BARTON.— That  may  be  the  case 
in  Germany,  but  I  have  yet  to  learn  that 
any  one  here  has  thought  fit  to  take  the 
distribution  of  functions  and  powers  in 
Germany  as  an  exemplar  for  an  Austra- 
lian Federation.  Nor  will  I  consent  to  be 
bound  by  the  action  of  Germany  as  a  pre- 
cedent, when  I  consider  under  what  cir- 
cumstances the  German  Federation  was 
brought  about.  If  it  was  not  made  at 
the  sword's  point  it  was  made  at  a  dis- 
tance uncommonly  near  it.  In  regard  to 
old-age  pensions,  one  would  have  thought 
that  we  would  have  some  argument  to 
show  that  the  persons  who  become  old, 
who  would  principally  be  of  the  work- 
ing classes,  should  be  dealt  with  by  the 
federal  authority  as  a  matter  of  reason. 
Precedents  from  Germany  will  not  affect 
the  question.  I  do  not  think  there  is  any 
precedent  in  any  English-speaking  country 
on  the  subject.  What  is  the  question  or  rea- 
son 1  Why  should  there  be  old-age  pensions 
in  the  Commonwealth,  which  does  not  deal 
with  the  territorial  rights  of  the  states,  of 
the   development    of    their    lands,    their 


railways,  and  their  industrial  occupation 
in  any  way  except  so  far  as  ii  has  power  to 
frame  a  Tariff?  It  has  not-  to  do  with 
any  of  these  maters.  Therefore,  it  - 
to  me  that,  inasmuch  as  the  persons  who 
are  unable  to  assist  themselves  when  they 
arrive  at  old  age,  and  who,  therefore,  may 
be  said  to  have  some  claim  for  assistance 
from  the  Government,  have  a  much  better 
claim  if  the  matter  is  to  be  considered 
as  a  claim  against  the  Government  under 
whose  regulations  of  industry  their  old 
age  has  come  upon  them,  without  pro- 
vision being  made  for  it.  When  one 
considers  that  the  occupations  of  the 
people  are  more  or  less  inseparably  asso- 
ciated with  the  land  which  remains  in 
the  control  of  the  state,  and  is  regulated 
by  that  state,  we  must  come  to  the  con- 
clusion that  the  conditions  which  lead  to 
the  pauperism  of  the  old  are  conditions 
created  by  the  state  itself,  if  really  the 
pauperism  of  the  old  is  created  by  any 
conditions  for  which  they  are  not  respon- 
sible. If  any  conditions  created  pauper- 
ism in  old  age  it  must  be  those  conditions 
which  arise  necessarily  from  the  matters 
which  are  purely  within  the  sphere  of  state 
control.  If  that  is  true — and  I  believe  it 
is,  with  every  respect  for  those  who  hold 
contrary  opinions — I  think  those  respon- 
sible for  such  conditions  should  take  upon 
themselves  the  burden  of  ameliorating 
them,  and  those  are  not  the  federal 
powTer,  but  the  power  of  the  states.  For 
these  reasons  I  confess  that  my  opinion 
has  not  been  changed. 

Mr.  HIGGINS  (Victoria).— I  intend  to 
change  my  vote.  I  voted  against  this  pro- 
posal when  it  first  came  on,  but  I  intend  to 
vote  for  it  now.  I  think  it  due,  however, 
to  the  members  of  the  Convention  to  ex- 
plain briefly  my  reasons.  I  vote  now  with 
much  misgiving  and  after  a  great  deal  of 
thought.  I  am  not  at  all  surprised  at 
the  opposition  which  the  proposal  has  met 
with  from  the  leader  of  the  Convention. 
I  do  not  agree  with  what  Mr.  Holder 
said  on  the  first  occasion  when  it 
came  before  us  that  anv  one  who   would 
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vote  against  this  proposal  was  not  a 
sincere  supporter  of  old-age  pensions. 
Many  of  us  were  a  good  deal  hurt  by  that 
statement.  I  will  tell  the  honorable  mem- 
ber that  I  voted  against  old-age  pensions 
in  the  Federal  Constitution,  because  I 
wanted  to  see  an  experiment  in  old-age 
pensions  made  by  the  states.  It  seems  to 
me  that  these  Australian  colonies  are  a 
grand  field  for  experiments  in  such  mat- 
ters. I  was  hoping  sincerely  that  we 
should  have  experiments  here  and  there, 
and  that  we  should  learn  by  our  mistakes, 
one  colony  from  the  other.  I  admit  there 
is  this  argument  to  be  urged  :  That 
is,  I  cannot  conceive  how  you  can 
apply  a  good  old-age  pension  law  to  a 
migratory  population  like  that  we  have  in 
Australia  What  are  you  to  do  with  a 
man  who  spends  one-third  of  his  time  in 
Queensland,  another  third  in  Victoria, 
and  the  remaining  third  in  Western  Aus- 
tralia, as  a  miner  1  The  difficulty  is 
immense  when  you  come  to  look  into 
details.  I  am  glad  I  voted  against  the 
matter  in  the  first  instance,  because  it  has 
helped  to  give  further  time  for  thought. 
None  of  us  should  be  too  proud  to  alter  a 
vote  if  he  thinks  he  is  wrong.  Writh 
regard  to  the  objection  of  the  leader  of 
the  Convention,  it  was  an  argument 
that  affected  my  mind  a  great  deal 
in  another  form  when  the  proposal 
was  first  put  before  the  Convention. 
He  says  that  your  charities  are  under 
state  laws,  and  how  are  you  then  to  draw 
the  line  and  say  that  old-age  pensions  are 
to  be  under  the  federal  law  ?  But  when 
it  comes  to  that,  I  would  point  out  that 
our  old  civil  servants  with  pensions,  and 
the  old  soldiers  in  England  with  pensions, 
still  have  to  go  to  the  district  hospital, 
and  there  is  no  clashing  about  it.  I  have, 
therefore,  to  say  in  brief  —  because  I 
admit  I  have  not  the  right  to  make 
a  long  speech  upon  this  subject — that 
although  I  did  feel  that  this  attempt 
to  put  in  the  Federal  Constitution 
the  power  to  legislate  upon  old-age  pen- 
sions was  the  outcome  of  an  effort  of 
[Mr.  Higgins. 


certain  of  our  Governments  to  shunt  the 
obligations  of  dealing  with  these  matters 
— there  are  two  or  three  of  our  Govern- 
ments which  have  come  face  to  face  with 
the  necessity  of  dealing  with  old-age  pen- 
sions, and  I  thought  they  were  rather 
anxious  to  shunt  the  matter  and  say  that 
it  could  be  best  dealt  with  by  the  Federal 
Parliament — I  see  now  that  I  did  them  an 
injustice  in  having  that  opinion,  and  I  do 
not  thiuk  now  that  there  was  any  such  feel- 
ing in  the  minds  of  honorable  members  who 
supported  Mr.  Howe's  motion.  Therefore, 
I  withdraw  any  such  imputation  as  that. 
I  realize  that  there  are  practical  difficulties 
in  a  country  so  remote  as  Australia  is, 
with  a  population  so  migratory  as  we 
have,  in  carrying  out  a  scheme  of  old-age 
pensions  in  any  state,  and  I  feel  justi- 
fied in  changing  my  vote  upon  the  question 
upon  the  present  occasion. 

Sir  JOHN  FORREST  (Western  Aus- 
tralia).— I  voted  with  my  honorable  friend 
(Mr.  Howe)  on  the  last  occasion  when 
this  matter  was  under  discussion,  and 
like  my  honorable  friend  (Mr.  Barton)  1 
see  no  reason  to  change  my  mind.  I  can- 
not agree  with  my  honorable  friend  when 
he  says  that  those  who  are  responsible  for 
the  condition  of  affairs  should  bear  the 
burden.  It  has  been  said  by  several 
honorable  members  that  the  people  of 
Australia  are  migratory,  and  that  they  go 
from  one  colony  to  another.  How  then 
can  it  be  said  that  the  man  who  has 
spent  most  of  his  life  in  one  colony  or 
in  several  colonies,  and  who  migrates 
to  another  colony  in  his  old  age, 
and  becomes  a  burden  on  the  state, 
has  a  right  to  consider  that  that  state 
is  responsible  for  him?  We  should  re- 
member, I  think,  that  we  are  trying  to 
build  up  a  federation  of  these  colonies, 
and  that  the  term  "  migratory "  will 
scarcely  apply,  because  whether  we  live 
in  one  part  of  Australia  or  another,  we 
hope  that  we  may  always  consider  our- 
selves at  home  in  our  own  country.  It 
seems  to  me,  sir,  that  under  these  condi- 
tions the  state  will  be  unable  to  deal'with 
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this  question,  seeing  that  people  are  con- 
stantly coming  and  going — living  in  one 
state  when  they  are  young,  going  to  other 
states  as  they  grow  up,  and  perhaps  re- 
turning to  the  former  state  when  they 
grow  old.  How  could  a  state  deal  with  a 
matter  like  old-age  pensions  in  as  satisfac- 
tory a  manner  as  the  Commonwealth  under 
circumstances  of  that  kind  ?  Of  course,  I 
do  not  wish  any  remarks  I  have  made 
either  on  this  or  the  former  occasion  to 
lead  to  the  belief  that  I  wish  to  encourage 
pauperism  or  to  induce  people  to  think 
that  they  can  lead  reckless  valueless  lives 
and  become  dependent  on  the  state  in 
their  old  age.     That  is  not  my  object  at  all. 

Mr  Howe. — Nor  mine. 

Sir  JOHN  FORREST.— Nor,  I  feel,  is  it 
the  object  of  my  honorable  friend  (Mr. 
Howe).  But  I  feel  that  this  is  a  matter 
that  should  be  within  the  discretion  of 
the  Federal  Parliament  to  deal  with.  We 
are  not  asking  for  any  hard-and-fast  line 
to  be  laid  down  upon  this  matter,  but 
simply  that  the  Federal  Parliament  shall 
have  power  to  deal  with  the  question- 
Surely  there  should  be  no  objection,  con- 
sidering the  many  powers  we  are  giving 
to  the  Federal  Parliament,  to  including 
amongst  these  powers  the  power  to  deal 
with  this  matter  of  old-age  pensions.  We 
hope  that  the  barriers  which  now  exist 
between  us  will,  if  not  removed  altogether, 
a  i:  least  be  to  some  extent  removed;  and, 
therefore,  I  cannot  understand  those  who 
wish  to  restrict  this  great  question  to 
management  by  the  states,  when  every 
one  surely  must  see  that  the  Federal  Par- 
liament, having  control  of  the  whole  of 
the  people  of  the  colonies,  will  be  in  a 
far  better  position  to  deal  with  this  diffi- 
cult question  than  the  states.  At  any 
rate,  viewing  the  matter  from  this  stand- 
point, I  must  support,  to  the  utmost 
of  my  power,  the  proposal  put  forward 
by  my  honorable  friend  (Mr.  Howe). 

Mr.  TRENWITH  (Victoria).— This  sub- 
ject is  one  to  which  I  have  given  a  great 
deal  of  thought,  and  one  which  I  believe 
to  be  of  very  grave  importance.      I  think 


it  is  imperatively  necessary  that  the  Go- 
vernments of  the  various  civilized  countries 
of  the  world  shall  in  the  near  future  m;tk<- 
some  provision  for  the  evening  of  the 
lives  of  those  who  have  worn  themselves 
out  in  the  service  of  their  country.  Be- 
cause, I  hold  that  it  is  utterly  unim- 
portant where  a  man  works,  he  is  still 
working  for  his  country.  He  may  be  a 
soldier  prepared  to  fight  for  his  country, 
he  may  be  a  civil  servant  working  in  one 
of  the  departments  of  the  state,  or  he 
may  be  a  navvy  assisting  to  build  a  rail- 
way which  is  to  develop  the  country  in 
which  he  lives — he  may  be  anything,  but, 
so  long  as  he  is  working  in  the  country, 
he  is  serving  the  rest  of  the  people  of 
that  country.  When  this  question  was 
before  the  Convention  previously,  I  voted 
against  Mr.  Howe's  proposal  to  give  the 
Federal  Parliament  at  the  beginning  the 
power  to  deal  with  old-age  pensions.  I 
believed  then,  and  believe  now,  that 
giving  this  power  to  the  Federal  Parlia- 
ment will  have  the  effect  of  retarding 
rather  than  advancing  this  movement.  I 
have,  however,  since  the  matter  was  last 
before  the  Convention,  consulted  a 
large  number  of  persons  whose  opinion 
I  value  very  highly,  and  I  have  arrived 
at  the  view  that  the  inclusion  of  this 
provision  amongst  the  powers  of  the  Par- 
liament will  very  materially  add  to  the 
passage  of  the  Bill  when  presented  to  the 
people  for  their  vote.  Having  that  thought 
in  mind,  I  have  resolved  on  this  occasion 
to  vote  for  the  inclusion  of  the  provision 
in  the  Constitution  at  this  stage.  Tt  will 
be  remembered  that  I  urged  and  held  then 
that  ultimately,  before  the  matter  could 
be  effectively  dealt  with,  it  would  require 
to  be  handed  over  to  the  Federal  Parlia- 
ment. My  view  was  that  the  states  which 
undertook  to  legislate  upon  this  subject 
would  find  that,  with  a  population  so 
migratory  as  ours,  the  difficult}7  is  too 
great,  and  would  have  to  ask  the  Federal 
Parliament  to  take  the  question  up.  I 
felt  then,  and  I  feel  now,  that  the 
fact    of     the     states  •  dealing    with    the 
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question,  arid  seeing  its  difficulty 
in  actual  operation,  and  calling  upon  the 
Federal  Parliament  to  deal  with  it,  would 
conduce  to  the  old-age  pensions  subject 
being  legislated  upon  by  the  Federal  Par- 
liament at  a  much  earlier  stage  than 
would  otherwise  be  the  case.  But  in  view 
of  the  widespread  feeling  amongst  the 
working  classes  that  this  question  is  so 
important,  and  can  be  so  much  more  effec- 
tively dealt  with  collectively  than  sepa- 
rately as  regards  the  states,  I  have  re- 
solved to  vote  for  the  amendment,  and 
hope  it  will  be  included  in  the  Constitu- 
tion, for  the  reason  that  it  will  be  one 
other  inducement  to  a  large  number  of 
persons  to  accept  the  Federal  Constitution 
when  it  is  submitted.  I  hope  that  my 
fears — which  I  still  hold — that  the  inclu- 
sion of  the  proposals  now  may  possibly 
temporarily  retard  the  adoption  by  the 
states  of  this  principle  will  be  more  than 
compensated  for  by  the  effectiveness  of  it 
when  it  is  dealt  with  by  the  Federal 
Parliament. 

The  CHAIRMAN.— I  will  put  it  that 
this  proposed  new  sub-section  be  sub- 
section (24a)  in  clause  52,  instead  of  sub- 
section (23),  because  I  think  that  divorce 
ought  to  come  after  marriage. 

Question — That  the  proposed  new  sub- 
section be  inserted  in  the  Bill — put. 

The  committee  divided — 

Ayes       ...  ...  ...     26 

Noes       ...  ...  ...       4 

Majority  for   Mr.   Howe's   sub-  )  29 
section  ...  ...  j 

Ayes. 
Abbott,  Sir  J.  P.  Grant,  C.  H. 

Braddon,  Sir  E.  N.  C.    Hackett,  J.  YY. 


Briggs,  H. 

Higgins,  H.  B. 

Brown,  N.  J. 

Holder,  F.  W. 

Brimker,  J.  N. 

Isaacs,  I.  A. 

Carruthers,  J.  H. 

Kingston,  C.  C. 

Clarke,  M.  J. 

Quick,  Dr.  J. 

Cockburn,  Dr.  J.  A. 

Solomon,  V.  L. 

Deakin,  A. 

Trenwith,  W.  A 

Douglas,  A. 

Turner,  Sir  G. 

Downer,  Sir  J.  W. 

Zeal,  Sir  W.  A. 

Forrest,  Sir  J. 

Fraser,  S. 

Teller. 

Glynn,  P.  M. 

'    Howe,  J.  H. 

[Mr.  Trenwith. 

Lewis.  N.  E. 
McMillan,  W. 
O'Connor,  R.  E. 


Noes. 

Teller. 
Barton,  E. 


Aye. 
Gordon,  J.  H. 


Pair. 

No. 
Dobson,  H. 

Question  so  resolved  n  the    affirmative. 

Clause  45,  sub-section  (4). — In  the  case  of  a 
proposed  law  which  the  Senate  may  not  amend, 
the  Senate  may  at  any  stage  return  it  to  the 
House  of  Representatives  with  a  message  re- 
questing the  omission  or  amendment  of  any 
items  or  provisions  therein.  And  the  House  of 
Representatives  may,  if  it  thinks  fit,  make  such 
omissions  or  amendments,  or  any  of  them,  with 
or  without  modifications. 

Mr.  HIGGINS  (Victoria).  I  have  not 
given  notice  of  motion  for  the  recom- 
mittal of  this  sub-section,  but  may  I  ask 
one  question  about  it  1  It  has  been  sug- 
gested to  me  that  there  is  not  anything  to 
hinder  the  Senate,  if  its  suggestions  have 
not  been  accepted,  from  making  other 
suggestions.  1  wish  to  ask  the  Drafting 
Committee,  because  it  will  become  a  very 
important  matter,  are  they  clear  that,  if 
a  suggestion  has  been  made  by  the  Senate 
and  it  has  not  been  accepted,  the  Senate 
is  bound  down  to  the  duty  of  simply 
accepting  or  rejecting  the  whole  Bill  1 

Mr.  Brown. — What  is  the  meaning  of 
the  words  "  at  any  stage  "  1 

Mr.  HIGGINS. —Quite  so;  of  course 
that  question  might  become  very  important. 
The  leader  of  the  Convention  will  see  that 
it  is  an  important  matter  whether  there  is 
to  be  only  one  suggestion  or  several. 

Mr.  BARTON  (New  South  Wales).— As 
I  understand  it,  the  proposal  is  that  the 
Senate  may,  at  any  stage  of  the  passage 
of  a  proposed  law  through  the  Senate, 
return  the  Bill  to  the  House  of  Repre- 
sentatives with  a  message  requesting  the 
amendment  or  omission  of  any  items  or 
provisions  therefrom. 

Mr.  Kingston. — As  long  as  the  Senate 
has  possession  of  the  Bill  1 

Mr.  BARTON.— Yes,  as  long  as  the 
Bill  is  in  the  hands  of  the  Seuate.  That 
means,  I  take  it,  a  power  not  solely  to 
send   a   Bill  down  at  a   stage    at    which 
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the  measure  has,  at  the  moment,  arrivod 
at,  but  that  if  it  arrive*  at  a  further  b1 

in  the  Senate,  there  being  in  the  mean- 
time some  settlement  or  no  settlement 
with  regard  to  the  suggestion  made,  that 
the  Senate  would  have  power  to  make 
other  suggestions.  Whether  it  would 
have  power  to  repeat  the  same  suggestion 
is  a  matter  I  have  not  considered,  but  it 
seems  to  me  that  there  is  nothing  in  this 
clause  to  restrict  the  Senate,  after  making 
a  suggestion  at  one  stage  of  the  Bill,  from 
making  another  suggestion  at  another  stage 
of  the  measure,  as  long  as  the  Bill  is  in  the 
course  of  its  passage  through  the  Senate. 

Mr.  BROWN  (Tasmania).— I  offer  the 
suggestion  that  in  this,  as  in  many  other 
matters,  if  we  try  to  define  too  closely  and 
too  accurately  we  shall  be  doing  mischief 
instead  of  good.  In  this  particular  case  I 
presume  it  would  be  a  matter  of  arrange- 
ment in  the  standing  orders  of  the  two 
Houses  as  to  how  a  Bill  should  be  dealt 
with  under  the  general  powers  given  in 
the  clause.  It  would  be  quite  impossible 
ami  very  unwise  for  us  to  attempt  to  do 
what  can  be  better  done  by  the  standing 
orders  of  the  two  Houses. 

Mr.  GLYNN  (South  Australia).  —  I 
should  like  to  ask  the  Hon.  Mr.  Barton 
whether  the  last  sentence  of  this  para- 
graph does  not  require  some  qualification 
to  make  the  amendments  after  a  certain 
date  subject  to  the  standing  orders?  I 
think  there  is  a  stage  in  the  passing  of  a 
Bill  at  which  you  cannot  make  any  further 
amendments,  and  this  might  leave  it  open 
to  the  House  of  Representatives  to  deal 
with  a  Bill  at  a  stage  at  which  the  amend- 
ment could  not  be  made. 

Mr.  Barton. — The  Senate  must  have 
the  Bill  in  its  hands,  otherwise  it-could  not 
return  it  to  the  House  of  Representatives. 

Mr.  GLYNN.  —  It  says  at  any  stage. 
The  Bill  might  be  returned  at  a  stage  at 
which  it  could  not  be  amended.  I  merely 
mention  the  point. 

Mr.  BARTON  (New  South  Wales).— 
I  think  the  point  mentioned  by  the 
honorable  member  can  very  well  be  met 
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by  standing  orders.  In  clause  51  there  is 
power  to  make  standing  orders  to*  tli«' 
maintenance  of  the  privileges  and  immuni- 
tiea  of  both  Houses  and  for  the  conduct 
of  the  business,  and  I  take  it  that  within 
the  powers  given  by  statute  any  standing 
order  by  which  these  things  could  be  done 
would  be  valid. 

Mr.  HIGGINS  (Victoria). -^-The reading 
given  to  sub-section  (4)  by  our  leader  has 
come  upon  me  as  a  surprise.  The  matter 
is  really  of  very  great  importance.  The 
understanding  was  that  the  Senate,  being 
restricted  in  its  powers  as  to  Money  Bills, 
is  simply  to  have  the  right  to  make  one 
suggestion. 

Mr.  Barton.— I  never  heard  that  said. 

Mr.  HIGGINS.— It  has  been  said  by  a 
number  of  honorable  members. 

Mr.  Symon. — Nobody  ever  said  that. 

Mr.  HIGGINS.— I  should  like  to  test 
the  question,  and  I  beg  to  move — 

That  the  words  "  at  any  stage"  be  omitted, 
with  a  view  to  the  substitution  of  the  word 
"once." 

The  amendment  wras  negatived. 

Mr.  REID  (New  South  Wales).— I  do 
not  want  to  raise  any  ♦  long*  discussion 
upon  the  matter.  It  is  a  matter  that  has 
been  thought  over  and  debated  for  years. 
I  simply  desire  to  finally  test  the  opinion 
of  the  Convention  on  the  sub-section. 
From  my  point  of  view,  as  one  of  the 
members  of  the  Convention  who  wish  to 
maintain  the  rights  of  the  House  of  Repre- 
sentatives over  Money  Bills,  Bills  imposing 
taxation,  and  Bills  appropriating  money  for 
the  annual  service  of  the  Commonwealth, 
upon  lines  similar  to  those  observed  in 
the  old  country  in  connexion  with  the 
House  of  Commons,  I  beg  to  move — 

That  sub-section  (4)  he  omitted. 
I  confess  I  cannot  see  any  difference  be- 
tween allowing  the  Senate  to  amend  Money 
Bills  by  altering  them,  and  requesting  the 
concurrence  of  the  Lower  House  in  the 
alteration,  and  not  altering  the  Bill,  but 
sending  down  a  suggestion  that  a  Bill 
should  be  altered  in  the  other  House  in 
a  similar  form. 
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Sir  John  Forrest. — There  is  a  great 
difference. 

Mr.  KEID. — I  defer  very  much  to  the 
right  honorable  member  on  many  points, 
but  on  this  point  I  have  an  authority  of 
greater  weight,  that  of  Sir  Samuel  Griffith, 
who  was  one  of  the  chief  authors  of  this 
Draft  Bill  as  it  stood  in  1891.  I  notice  that 
he,  in  his  Notes  on  the  Draft  Federal 
Constitution,  framed  at  Adelaide  in  1897, 
makes  these  observations  : — 

Whether  the  mode  in  which  the  Senate 
should  express  its  desire  for  an  altera- 
tion in  Money  Bills  is  by  an  amendment  in 
which  they  request  the  concurrence  of  the 
House  of  Representatives  as  in  other  cases,  or 
by  a  suggestion  that  the  desired  amendment 
should  be  made  by  the  Lower  House,  as  of  its 
own  motion,  seems  to  be  a  matter  of  minor  im- 
portance. A  strong  Senate  will  compel  atten- 
tion to  its  suggestions  ;  a  weak  one  would  not 
insist  on  its  amendments. 

Mr.  Dobson. — That  is  why  we  have 
accepted  the  compromise  which  you  are 
now  trying  to  undo. 

Mr.  REID. — What  compromise? 

Mr.  Dobson. — That  the  Senate  should 
have  the  power  to  suggest,  and  not  the 
power  to  amend. 

Mr.  REID. — That  is  what  I  am  object- 
ing to,  and  I  thought  I  had  made  myself 
clear. 

Mr.  Dobson. — That  is  the  compromise 
that  was  arrived  at  after  hours  of  discus- 
sion. 

Mr.  REID.  — Exactly.  And  now  I  have 
the  effrontery  to  ask  the  Convention  finally 
to  reconsider  the  matter,  because  I  regard 
it  as  of  very  great  importance.  At  the 
same  time,  I  believe  there  is  a  large  ma- 
jority of  the  Convention  against  me,  and 
that  I  shall  not  be  able  to  convince  them. 
I  wish  simply  to  discharge  my  conscience 
in  the  matter  by  bringing  it  under  the 
notice  of  the  Convention.  I  know  that 
the  Convention  has  among  its  ranks  two 
or  three  antiquated  tories,  who  cannot  pos- 
sibly be  converted  to  anything  in  the  shape 
of  radical  legislation  such  as  that  which 
prevails  in  the  House  of  Commons. 
[Mr.  Reid. 


Mr.  Douglas. — The  House  of  Lords  is 
not  an  elective  body. 

Mr.  REID. — I  believe  that  is  true ; 
still  I  do  not  think  it  bears  much  on  sub- 
section (4)  of  clause  54.  I  have  always 
felt  that  any  contention  about  the  respec- 
tive powers  of  the  two  Houses  would  be 
a  positive  calamity.  It  may — I  hope  it 
will  not — yield  disastrous  results.  The 
effect  of  the  sub-section  will  be  this  :  We 
give  the  Senate  the  right  to  go  over 
each  item  in  an  Appropriation  Bill,  a 
Taxation  Bill,  or  a  Tariff  Bill,  and  to 
suggest  to  us  out  of  their  wisdom 
and  reflection  alterations  to  be  made 
in  those  Bills.  If  that  is  not  inviting  the 
other  Chamber  to  exercise  an  equal  judg- 
ment in  financial  matters,  I  do  not  know 
what  is — and  that  would  be  a  calamity.  I 
believe  the  system  which  prevails  in  the 
mother  country  is  the  best  for  imitation 
by  us.  There  should  be  only  one  finan- 
cial House,  and  any  attempt  to  create  two 
would  lead  to  disaster.  Strong  as  my 
opinion  is,  I  pay  the  utmost  deference  to 
the  fact  that  the  delegates  have  thought 
this  matter  out  over  again  and  again,  and 
1  simply  express  my  views.  If  I  find  that  I 
do  not  get  sufficient  encouragement  on  the 
voices,  I  certainly  do  not  propose  to  call 
for  a  division. 

Sir  JOHN  FORREST  (Western  Aus- 
tralia).— I  think,  if  I  may  say  so  with 
due  respect,  the  right  honorable  member 
should  be  satisfied  with  what  he  has  got. 
He  knows  very  well  that  he  has  inserted 
in  the  Constitution  a  provision  which  does 
not  find  any  place  in  the  Constitution  of 
any  Australian  colony  except  Victoria, 
that  is,  an  express  provision  that  the 
Senate  shall  not  amend  a  Money  Bill. 
We  know  very  well  that  no  such  provision 
exists  in  any  Australian  Constitution  ex- 
cept that  of  Victoria,  in  which  I  believe 
it  got  by  chance,  nor  does  it  find  a  place 
in  the  great  British  Constitution,  which 
the  right  honorable  member  so  much  ad- 
mires. He  knows  very  well  that,  although 
constitutional  government  exists,  in  two 
colonies  the  provision  as  to  amendments  is 
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insisted  upon  where  it  finds  no  place  in 
the  Constitution  Act.  In  Tasmania  the 
Legislative  Council  amends  Money  Bills 
as  it  chooses  without  any  battles  being 
fought. 

Mr.  Reid. — That  accounts  for  a  good 
deal  that  I  never  could  understand. 

JOHN  FORREST.— In  South  Aus- 
tralia they  have  a  compact  by  which  the 
power  of  suggestion  which  is  embodied  in 
this  Bill  is  used  by  the  Legislative  Coun- 
cil, although  there  is  no  provision  to  that 
effect  in  the  Constitution  Act.  Here  in 
this  Bill  we  have  an  express  provision  that 
the  Senate  shall  not  amend  not  only  an 
Appropriation  Bill,  but  also  any  Taxation 
Bill.  The  right  honorable  member  quoted 
Sir  Samuel  Griffith  to  show  that  there  was 
very  little  difference  between  the  power  of 
suggestion  and  the  power  of  amendment. 
I,  with  the  greatest  respect  to  that  autho- 
rity, think  that  there  is  a  very  great  dif- 
ference between  the  two  powers.  In  the 
one  case  the  Upper  House  merely  sends 
back  the  Bill  asking  the  Lower  House  if 
it  will  be  good  enough  to  amend  the  Bill, 
but  the  Lower  House  says  '*  No,  we  cannot 
do  anything  of  the  sort,"  so  that  the  re- 
sponsibility of  throwing  out  the  Bill  rests 
with  the  Upper  House.  In  the  other  case, 
the  Upper  House  sends  the  Bill  amended 
down  to  the  Lower  House,  and  the  respon- 
sibility of  throwing  out  the  Bill  rests  with 
the  Lower  House.  I  think  there  is  a  very 
marked  difference  between. the  two  cases, 
because  in  one  case  the  responsibility  rests 
with  the  Upper  House,  and  in  the  other 
with  the  Lower  House.  I  think  that  this 
is  the  least  that  these  honorable  members 
who  have  urged  so  strongly 

Mr.  Symon.  —  Antiquated  tories,  Mr. 
Reid  says. 

Sir  JOHN  FORREST.— I  do  not  care 
for  that.  I  think  he  is  a  bigger  tory  than 
we  are,  and  I  do  not  know  that  he  is  any 
the  worse  for  that.  Seeing  that  we  were  de- 
feated on  two  occasions  in  our  endeavour 
to  insure  that  the  Senate  should  have 
absolutely  equal  power  with  the  House  of 
Representatives,   and  that  we   have    not 


Bought  to  renew  the  conflict,  I  think  the 
right  honorable  member  should  be  satisfied 
with  the  compromise  arrived  at,  not  alto- 
gether to  our  liking,  but  still  the  best  we 
could  obtain.  I  think  we  have  all  come  to 
this  conclusion  that  the  clause  as  it  stands 
is  the  best  compromise  we  can  get  between 
those  who  wish  the  two  Houses  to  have 
equal  powers,  and  those  who  wish  the 
House  of  Representatives  to  be  paramount 
in  regard  to  financial  legislation.  That 
being  so,  I  hope  the  right  honorable  mem- 
ber will  withdraw  his  amendment. 

The  amendment  was  negatived. 

The  clause,  as  amended,  was  agreed  to. 

Progress  was  reported. 

The  Convention  adjourned  at  two  minutes 
past  ten  p.m. 


TUESDAY,    8th    MARCH,   1898. 


Return 


Appeals  to  the  Privy  Council— Commonwealth 
of  Australia  Bill. 


The  President  took  the  chair  at  thirty- 
three  minutes  past  ten  o'clock  a.m. 

APPEALS  TO  THE  PRIVY  COUNCIL. 

Sir  JOSEPH  ABBOTT  (New  South 
Wales). — I  desire  to  lay  on  the  table  a 
Return  of  Appeals  to  the  Privy  Council 
against  decisions  of  the  Supreme  Court  of 
Queensland,  from  1888  to  1898.  It  has 
been  prepared  under  the  sanction  of  the 
Chief  Justice  of  Queensland.  *  I  beg  to 
move  that  the  return  be  printed. 

The  motion  was  agreed  to. 

COMMONWEALTH  OF  AUSTRALIA 
BILL. 

The  Convention  then  resolved  itself  into 
committee  of  the  whole  for  the  further 
consideration  of  the  Commonwealth  of 
Australia  Bill. 

Clause  55. — (1)  Laws  imposing  taxation  shall 
deal  only  with  the  imposition  of  taxation. 

(2)  Laws  imposing  taxation,  except  laws  im- 
posing duties  of  customs  or  of  excise,  shall  deal 
with  one  subject  of  taxation  only  ;  but  laws 
imposing  duties  of  customs  shall  deal  with 
duties  of  customs  only,  and  laws  imposing 
duties  of  exise  shall  deal  with  duties  of  excise 
I   only. 
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(3)  The  law  which  appropriates  revenue  or 
moneys  for  the  ordinary  annual  services  of  the 
Government  shall  deal  only  with  such  appro- 
priation. 

Mr.  ISAACS  (Victoria).— I  should  like 
to  draw  the  serious  attention  of  the  com- 
mittee to  this  clause.  I  am  aware  that 
the  form  in  which  it  now  exists  was 
deliberately  decided  upon  in  Adelaide  for 
a  particular  purpose ;  but  I  would  call 
the  careful  attention  of  the  committee  to 
the  consequences  of  that  form,  and  ask 
honorable  members  whether  we  are  not 
incurring,  for  the  sake  of  a  fancied 
security  in  one  direction,  very  great 
danger  in  another  direction?  In  clause 
54  we  have  provided  what  the  powers 
of  the  Houses  in  regard  to  Money 
Bills  are  respectively  to  be,  and  we 
are  seeking  to  provide  in  clause  55  for 
further  protection  for  the  Senate.  Now, 
in  providing  that  further  protection  for 
the  Senate,  we  have  gone,  it  seems  to 
me,  a  great  deal  too  far,  in  the  interests 
of  both  the  Senate  and  the  House  of 
Representatives,  and  in  the  interests  of 
the  small  states  as  well  as  of  the  large 
states.  I  suppose  no  one  here  wants  to 
take  any  step  which  would  have  the  effect 
of  throwing  the  whole  of  the  Common- 
wealth into  confusion  ;  but  that  is  what 
clause  55,  in  its  present  form,  may  very 
easily  do.  What  I  am  perfectly  willing 
to  accede  to,  in  view  of  what  has  been 
decided  upon  in  other  directions,  is  this : 
That  the  Senate  shall  have  the  full 
power  under  the  Constitution  to  decline 
to  consider  any  measure,  and  shall  have 
the  warrant  of  the  very  words  of  the 
Constitution  in  declining  to  consider 
measures  that  do  not  comply  with  the 
provisions  of  the  Constitution.  But 
what  I  do  strongly  object  to  is  this  : 
That  when  the  Senate  has,  with  its  eyes 
open,  voluntarily  agreed  to  deal  with  a 
measure,  or  when  the  House  of  Repre- 
sentatives has,  with  its  eyes  open,  volun- 
tarily agreed  to  deal  with  a  measure  in  a 
certain  way,  and  in  each  case  a  measure 
within  the  jurisdiction  of  the  Parliament, 
[Mr.  Isaacs. 


it  shall  still  be  within  the  power  of  an  in 
dividual  in  a  state,  after  the  measure  has 
been  passed,  to  bring  the  matter  up  before 
the  Supreme  Court,  and  have  the  deliberate 
will  of  both  Houses  of  Parliament  set  aside. 
But  that  is  what  might  easily  happen,  and 
what  probably  would  happen,  as  the  clause 
is  now  framed,  if  any  mistake  were  to  occur 
in  an  Appropriation  or  a  Tax  Bill.  Honor- 
able members  will  see  throughout  clause 
54  the  expression  "  proposed  laws  imposing 
taxation,"  and  "proposed  laws  appropriat- 
ing revenue,"  and  so  on.  Well,  it  was 
pointed  out  very  strongly  and  clearly  that 
where  that  expression  was  used  it  is  a 
political  question  that  is  involved,  and  the 
Houses  of  Parliament  may,  if  they  choose 
— it  may  be  a  question  of  emergency  or 
it  may  not — deal  with  that  matter  as 
a  political  question.  But  when,  in  clause 
55,  we  depart  from  that  language  of 
"  proposed "  laws,  and  use  the  phrases 
"laws  imposing  taxation  shall  deal  only 
with  the  imposition  of  taxation,"  and  "  laws 
imposing  taxation,  except  laws  imposing 
duties  of  customs  or  of  excise,  shall  deal 
with  one  subject  of  taxation  only,"  and 
also  that  "a  law  which  appropriates 
revenue  or  moneys  for  the  ordinary 
annual  services  of  the  Government  shall 
deal  only  with  such  appropriation,"  it 
becomes  a  matter  of  constitutional  law, 
which  may  be  insisted  on  by  the 
Supreme  Court  ;  and  if  any  Act  is  proved, 
by  some  ingenious  technical  argument, 
to  depart  from  the  provisions  of  that 
clause;  as,  for  instance,  if  it  were  held 
by  the  court  that  an  Act  which  imposed 
taxation  happened  to  repeal  some  other 
tax,  or  possibly  if  it  contained  machinery, 
the  Act  might  be  construed  by  the  court 
as  going  beyond  the  clause,  or,  if  being 
a  law  which  appropriated  the  ordinary 
annual  services,  it  contained  an  item  or 
two  beyond  the  ordinary  annual  services 
of  the  Government  in  regard  to  appropria- 
tion, it  might  be  held  that  the  law,  not  com- 
plying with  this  clause,  was  invalid.  And 
it  might  be  set  aside  at  a  time  when  Parlia- 
ment was  not  sitting,  and  thus  the  whole 
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machinery  of  government  might  be  brought 
fcO  a  stand-still.  Now,  that  is  a  position 
which  it  is  horrible  to  contemplate,  and 
what  1  am  prepared  to  do — and  I  think 
it  is  quite  sufficient  for  the  purpose — 
la  to  say  that  wherever  we  have  got 
the  word  "  laws  "  in  clause  55,  we 
should  insert  "proposed  laws."  Then 
if  the  House  of  Representatives  ven- 
tured to  attempt  to  break  through  the 
( '.institution  by  sending  up  a  Bill  contain- 
ing two  subjects  of  taxation,  the  Senate 
would  have  those  express  words,  and 
not  merely  an  implication,  to  rely  on  in 
dealing  with  the  Bill.  There  would  be  no 
question  raised  as  to  whether  the  relative 
positions  of  the  two  Houses  of  the  Federal 
Parliament  here  were  the  same  as  the  rela- 
tive positions  of  the  House  of  Lords  and 
the  House  of  Commons  in  England.  The 
Senate,  in  such  a  case,  would  have  express 
authority  for  saying  that  the  Bill  should 
deal  with  only  one  subject  of  taxation, 
and  the  whole  of  the  people  of  the  Com- 
monwealth would  support  the  Senate  in 
refusing  to  assent  to  a  breach  of  the  Con- 
stitution by  passing  a  Bill  which  contained 
two  subjects  of  taxation.  As  the  clause 
stands,  a  very  doubtful  question  would 
arise,  as  may  be  easily  understood,  not 
simply  a  question  of  daylight  on  the  one 
side  and  midnight  darkness  on  the  other, 
but  a  question  in  the  region  of  legal 
twilight,  where  lawyers  could  hardly  dis- 
tinguish the  one  from  the  other.  And 
suppose  both  Houses  of  the  Federal  Par- 
liament, in  perfectly  good  faith,  accepted 
a  Tax  Bill  as  complying  with  the  Consti- 
tution, and  after  Parliament  rose  from 
its  session,  some  individual  proposed  to  be 
taxed  went  to  the  Supreme  Court  and 
complained  that  the  law  imposing  such 
taxation  was  unconstitutional,  the  Supreme 
Court,  after  all  the  struggles  over  the 
question  in  Parliament,  and  after  the  mat- 
ters in  dispute  had  been  settled  by  the 
Legislature,  might  find  it  to  be  its  solemn 
though  reluctant  duty  to  decide  that  the 
law  in  question  was  unconstitutional,  there- 
lore,  not  legal,  and  thus  the  whole  scheme 
[120] 


of  taxation  whieh  that  measure  contained 
would  fall  to  the  ground.  Again,  if  an  Ap- 
propriation Hill  purporting  to  appropriate 
the  ordinary  annual  services  of  the  Govern- 
ment happened,  through  an  oversight  in 
the  hurry  of  drafting  and  passing  the 
Bill,  to  contain  one  item  which  was  not 
a  part  of  the  ordinary  annual  services, 
although  there  had  been  no  attempt  on 
the  part  of  one  House  to  override  the 
Constitution,  and  no  belief  in  the  other 
House  that  there  was  any  such  attempt, 
so  that  the  rights  of  both  Houses  were 
absolutely  conserved  as  far  as  intention 
was  concerned,  yet  that  Bill,  containing 
that  one  item,  not  complying  with  this 
clause,  would  have  to  be  declared  invalid. 
Surely  it  is  not  too  much  to  ask  for  an 
amendment  of  this  clause  whieh  will  pre- 
vent such  a  thing  as  that  1 

Mr.  Dobson.  —  The  Supreme  Court 
would  never  decide  that  an  Appropriation 
Bill  was  invalid  because  of  such  an  over- 
sight, because  the  intention  of  Parliament 
would  be  manifest  to  the  court. 

Mr.  ISAACS. — It  is  not  a  question  of 
intention,  but  a  question  of  effect.  The 
honorable  member  knows  that  in  America 
there  is  a  provision  that  Bills  for  raising 
revenue  shall  originate  in  the  House  of 
Representatives. 

Mr.  McMillan.— If  the  word  "Bills" 
were  inserted  in  clause  55  instead  of 
"laws,"  would  not  that  cure  the  defect 
you  complain  of  1 

Mr.  ISAACS. — Yes  ;  or  if  you  used  the 
term    "  proposed  laws,"  as  in  clause  54. 

Mr.  Deakin. — Many  of  us  strongly  sup- 
ported that  as  a  drafting  amendment. 

Mr.  ISAACS.— If  the  word  "  Bills  "  or 
the  term  "  proposed  laws  "  were  used  in 
this  clause  55  there  would  be  no  objection. 
In  answer  to  Mr.  Dobson's  statement,  that 
the  court  would  not  take  the  view  that  an 
Appropriation  Act  was  invalid  because  of 
a  technical  illegality,  the  result  of  an  over- 
sight, I  may  point  out  that  the  same  diffi- 
culty has  been  seen  elsewhere.  1  was  not 
aware,  when  I  first  raised  this  question 
in  Adelaide,  that  the  matter  had  been  so 
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strongly  insisted  on  by  the  eminent  Dr. 
Burgess,  who  points  out  on  page  196,  vol. 
I.,  of  his  Sovereignty  and  Liberty,  that — 

The  House  of  Representatives  itself  has  not 
the  power,  either  by  separate  resolution,  or  by 
joining  with  the  Senate  and  the  President  in  a 
law  to  that  effect,  to  permit  the  Senate,  or  any 
other  branch  of  the  Government,  to  originate  a 
Bill  for  the  raising  of  revenue  ;  and  I  think  it 
is  at  least  a  question  whether,  should  the 
Senate  or  the  President  undertake  to  assume 
this  power,  and  the  House  acquiesce  in  the 
usurpation,  the  individual  may  not  defend  him- 
self in  the  courts  of  the  United  States  against 
the  collection  from  him  of  any  tax  so  levied,  on 
the  ground  of  its  unconstitutionality.  It  does 
not  seem  to  me  that  the  judicial  power  could 
excuse  itself  from  taking  jurisdiction  under  the 
plea  that  this  is  a  political  question.  As  a 
general  principle,  the  distribution  of  powers  by 
the  Constitution  between  the  different  depart- 
ments of  the  Government  is  a  political  ques- 
tion ;  but  in  this  particular  instance  private 
property  would  be  distinctly  involved,  and  the 
United  States  courts  have  never  declined  juris- 
diction where  private  property  was  immediately 
affected,  on  the  ground  that  the  question  was 
political. 

Mr.  Dobson. — There  is  a  difference  be- 
tween a  political  question  and  an  omission 
caused  by  an  error  or  an  oversight. 

Mr.  ISAACS.— The  court  would  not 
consider  whether  it  was  an  oversight  or 
not.  They  would  take  the  law  and  ask 
whether  it  complied  with  the  Constitution. 
If  it  did  not,  they  would  say  that  it  was 
invalid.  They  would  not  go  into  the 
question  of  what  was  in  the  minds  of  the 
J^embers  of  Parliament  when  the  law  was 
passed.  That  would  be  a  political  ques- 
tion which  it  would  be  impossible  for 
the  court  to  determine.  We  make  this 
great  distinction,  but  the  same  distinction 
is  not  preserved  on  behalf  of  the  House 
of  Representatives.  We  say  that  the 
great  power  of  the  purse — the  power  to 
originate  Appropriation  Bills — shall  rest 
with  the  House  of  Representatives.  And 
when  we  come  to  the  question  of  the 
Senate's  rights  and  privileges,  we  allow 
the  validity  of  laws  to  be  determined  by 
the  Supreme  Court.  In  doing  so  we  are 
making  not  only  a  mistake,  but  drawing 
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a  most  unfair  distinction  between  the  two 
Houses. 

Mr.  Holder.  — •  A  measure  would  be 
valid  while  it  was  a  Bill,  and  invalid  when 
it  became  a  law. 

Mr.  ISAACS. — That  is  a  very  terse  and 
correct  way  of  putting  it,  and  it  proves 
the  absurdity  of  the  provision.  We  are,  in 
my  opinion,  making  the  Senate  too  strong 
a  body.  To  allow  these  matters  to  be 
carried  into  the  Supreme  Court  is  to  say 
that  the  Senate  cannot  protect  itself,  and 
that  the  states  cannot  protect  themselves. 
Surely  that  is  not  to  be  thought  of  for  a 
moment.  We  want  a  people's  Constitu- 
tion, not  a  lawyers'  Constitution.  We 
shall  be  making  the  Supreme  Court,  not 
the  master,  but  the  tyrant  of  the  Consti- 
tution, by  inserting  a  clause  of  this  kind. 
I  do  strongly  appeal  to  my  honorable 
friends  to  alter  the  clause  in  some  way. 
My  view  is  that  we  should  put  in  the 
word  "proposed."  At  all  events,  we 
should  do  something  in  this  direction, 
and  we  should  at  least  make  a  dis- 
tinct provision  that  if  a  Bill  does  not 
comply  with  this  clause,  the  invalidity 
should  go  no  further  than  the  additional 
matter.  That  could  be  worked  out  no 
doubt  in  an  Appropriation  Bill,  but  you 
could  not  wrork  it  out  in  a  Taxation  Bill, 
because  where  two  subjects  were  dealt 
with  you  could  not  tell  which  was  the 
additional  matter.  You  might  make  such 
a  provision  with  regard  to  the  additional 
matter  in  Appropriation  Bills.  The  court 
could  then  say  that  certain  items  were  not 
for  the  annual  services  of  the  year.  They 
would  be  invalid,  and  the  remainder  of 
the  Bill  would  be  valid,  but  that  would 
lead  to  the  difficulty  of  the  court  having 
to  determine  what  were  the  ordinary 
annual  services  of  the  year. 

Mr.  Barton. — Are  not  the  annual  ser- 
vices the  annual  expenditure  proper  to  the 
public  service  1 

Mr.  ISAACS.  —  Supposing  that  some 
compensation  were  being  paid  to  a  dis- 
charged public  servant.  That  would  not 
come  within  the  ordinary  annual  services. 


Commoniornltlt  of  [8  March,  1898.] 


Australia   Bill. 


2003 


It  would  not  be  proper  to  the   public  ser- 
vice of  the  Commonwealth.     It  would  not 
I    payment    for  services    rendered    in 
the  future,  but  foe  services  in  the  past 

\\  all  know  that  in  connexion  with 
tie'  ordinary  annual  Appropriation  Bills 
questions  arise  that  make  it  very  diffi- 
cult to  say  what  is  and  what  is  not 
an  ordinary  annual  service.  The  affairs 
of  Government}  especially  in  money 
matters,  are  so  complicated  that  I 
absolutely  dread  a  proposal  of  this 
kind,  which  would  offer  an  invitation  to 
people  who  did  not  like  a  Taxation  Bill, 
and  could  raise  some  objection  to  it,  to 
take  it  into  the  Supreme  Court,  and,  if 
necessary,  to  carry  it  to  the  Privy  Council. 
What  a  fearful  state  of  confusion  we  would 
be  in  if  a  trouble  of  that  kind  arose !  This 
leads  me  to  say — and  I  would  ask  the 
Drafting  Committee  to  bear  the  point  in 
mind — that  we  ought  to  have  some  pro- 
vision in  the  Bill  rendering  it  possible  for 
a  case  to  be  stated  and  questions  to  be  put 
to  the  Supreme  Court  in  regard  to  matters 
of  doubt  as  to  the  legality  or  constitu- 
tionality of  a  Bill. 

Mr.  Barton. — Could  not  that  be  pro- 
vided for  by  an  alteration  in  sub-section 
(37)  of  clause  52? 

Mr.  ISAACS. — I  should  be  satisfied  on 
that  point  if  that  is  so. 

Mr.  Higgins. — Would  it  not  be  better 
to  say  "  any  infringement  of  the  provisions 
in  this  section  shall  not  affect  the  validity 
of  the  law  if  passed"? 

Mr.  ISAACS.  — Some  words  to  that 
effect  were  proposed  by  the  Right  Hon. 
Mr.  Iteid,  in  Adelaide.  They  would  do, 
but  still,  I  think,  the  words  proposed 
aught  to  go  in. 

Mr.  Higgins. — I  admit  that ;  but  we 
might  insert  the  other  words  to  make 
assurance  doubly  sure. 

Mr.  ISAACS. — Yes,  it  would  be  a  desir- 
able addition  in  any  event,  but  we  should 
have  to  put  the  same  words  in  certain 
other  clauses,  and  we  ought  to  have  the 
words  proposed  in.  We  should  otherwise 
be  saying  that  laws  which  do  not  comply 


with  this  provision  shall  be  invalid,  and 
that  they  shall  not  be  invalid.  I  beg  to 
move — 

That  the  word  "  proposed  "  be  inserted  before 
the  word  "laws." 

Mr.  GLYNN  (South  Australia).— I  am 
opposed  to  the  insertion  of  the  word  "pro- 
posed," because  I  think  that  such  an 
amendment  would  be  nothing  more  than 
a  whittling  down  of  the  protection  given 
by  the  clause  to  the  Senate.  This  is  not 
a  matter  of  procedure.  The  question 
discussed  in  Adelaide  from  two  points  of 
view  — the  protection  of  the  states  through 
the  Senate,  and  the  procedure  between 
the  two  Houses.  We  have  determined 
that  this  is  not  a  matter  of  proce- 
dure, but  a  protection  to  the  electorates 
the  Senate  represents.  We  can  imagine 
a  case  in  which  the  Senate,  through 
carelessness,  or  because  of  there  being 
a  majority  in  sympathy  with  the  House 
of  Representatives,  would  allow  a  law  in 
breach  of  these  provisions  to  go  through. 
What  protection  would  then  be  left  to  thp 
states  1     Absolutely  none. 

Mr.  Isaacs. — That  assumes  that  the 
senators  may  neglect  their  duty. 

Mr.  GLYNN. — Of  course  it  does;  but 
it  also  assumes  that  there  may  be  a 
majority  in  sympathy  with  the  House  of 
Representatives  in  the  Senate,  which  has 
power  to  stop  this  class  of  legislation. 
The  German  Constitution  goes  to  ex- 
traordinary lengths  in  the  protection  of 
minorities  in  the  Senate.  Fourteen  out 
of  58  members  can  stop  the  hand  of  pres- 
sure. That  indicates  a  determination  that 
minorities  shall  not  be  paralyzed  by  chance 
majorities  in  the  Senate. 

Mr.  Higgins. — In  Germany  they  would 
not  treat  a  law  as  invalid  because  of  an 
irregularity. 

Mr.  GLYNN.— I  think  they  would,  be- 
cause it  is  fixed  in  the  Constitution. 
There  is  no  special  court,  but  the  general 
courts  would  undoubtedly  protect  the 
states.  What  Mr.  Isaacs  seeks  to  do  is 
to  prevent  the  question  of  ultra  vires 
arising  after  a  law  has  been  passed. 
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Mr.  Isaacs. — No.  If  it  is  ultra  vires  of 
the  Constitution  it  would,  of  course,  be 
invalid. 

Mr.  GLYNN. — The  honorable  member 
says  that,  unless  we  put  in  the  word  "pro- 
posed," it  would  be  open  to  any  citizen  to 
challenge  the  law  on  the  ground  that  it 
incorporated  two  classes  of  laws,  which 
the  Constitution  says  shall  not  be  done. 

Mr.  Holder. — You  would  give  the 
courts  power  to  upset  all  the  Parliament 
has  done. 

Mr.  GLYNN. — Are  we  not  protecting 
the  Senate  by  saying  that  no  law  shall  be 
passed  contrary  to  the  Constitution.  If 
you  allow  the  mere  chance  of  a  law  going 
through 

Mr.  Deakin. — The  mere  chance  of  a  law 
going  through  !  What  a  comment  on  the 
Senate. 

Mr.  GLYNN.— It  might  go  through 
owing  to  carelessness  or  because  there  was 
a  majority.  We  know  that  majorities  are 
sometimes  the  result  of  understandings  in 
reference  to  matters  of  policy,  and  there 
might  be  a  majority  in  the  Senate  in  favour 
of  the  policy  of  the  House  of  Representa- 
tives. Our  principle  is  to  protect  the 
rights  of  the  states — not  of  all  the  states 
only,  but  of  each  individual  state — as 
against  a  majority  in  the  House  of  Repre- 
sentatives or  even  in  the  Senate  itself. 
Dr.  Burgess  does  not  urge  a  change  of 
policy.  This  question  has  never  cropped 
up  in  the  United  States,  but  he  puts  a 
supposititious  case,  and  says  that  if  there 
was  an  agreement  between  the  House  of 
Representatives  and  the  Senate  to  allow 
an  Appropriation  Bill  to  be  brought  in 
by  the  Senate  that  agreement  would  not 
destroy  the  constitutional  right  of  a  sub- 
ject to  test  the  question  of  whether  the 
law  was  ultra  vires.  Dr.  Burgess  does 
not  state  that  the  fact  that  a  law  can 
be  subsequently  tested  is  an  injustice,  and 
it  is  somewhat  significant  that  he  deals 
with  this  question  under  the  heading  of 
the  special  protection  granted  to  indi- 
viduals as  against  the  encroachment  of 
the  parliamentary  power. 
[Mr.  Glynn. 


Mr.  SYMON  (South  Australia).— There 
is  no  doubt  that  it  is  of  the  very  highest 
importance  that  we  should  strengthen 
the  Senate,  and  keep  it  strong  and  power- 
ful, in  the  interests  of  all  the  states  in 
the  Federation,  and  particularly  in  the 
interests  of  what  are  called  the  smaller 
states.  I  am  inclined  to  agree  with 
Mr.  Isaacs  in  regard  to  this  provision, 
and  to  take  the  view  that  it  really  is 
a  provision  inserted  for  the  purpose 
of  strengthening  the  Senate,  so  far  as 
regards  its  procedure,  against  the  House 
of  Representatives,  and  not  for  the  purpose 
of  constituting  a  base  from  which  an  attack 
may  afterwards  be  made  on  laws  which  the 
Senate,  either  by  a  majority  or  through 
carelessness,  may  have  elected  to  pass, 
although  not  pursuing  the  procedure  laid 
down  in  the  clause.  It  appears  to  me, 
resolute  as  I  am  in  my  desire  to  strengthen 
the  Senate,  that  this  provision  is  inserted 
to  enable  the  Senate  to  say  to  the  House 
of  Representatives  —  "If  you  make  a 
tack  to  a  Taxation  Bill,  wre  shall  decline 
to  entertain  it,  and  will  send  it  back  to 
you." 

Mr.  Deakin. — No  one  objects  to  that. 

Mr.  SYMON.— Precisely  ;  and  that  is 
the  limit  to  wrhich  this  protection  ought 
to  go.  The  principle  is  not  to  secure  the 
invalidity  of  the  lawr,  simply  because  this 
procedure  has  been  infringed,  but  to  place 
an  instrument  of  defence  in  the  hands  of 
the  Senate  against  the  encroachment  of 
the  House  of  Representatives.  To  that 
extent  I  think  it  is  ample.  If  a  Bill  were 
sent  up  to  the  Senate  encroaching  upon 
this  procedure,  they  would  at  once  say  to 
the  House  of  Representatives — "This  is 
a  violation  of  what  has  been  laid  down 
in  the  Constitution  as  to  the  pro- 
cedure to  be  followed,  and  we  will 
not  listen  to  you  for  a  moment." 
I  believe  that  the  members  of  the  Senate 
from  the  other  states  besides  the  small 
states  would  join  in  vindicating  their 
position  in  that  fashion.  It  is  a  very 
different  thing  to  say  that  if  the  Senate 
willingly    allow    an    irregularity    of    that 


Commonwealth  of 


[8  Maboh,  1898/ 


Australian  ill. 


2005 


kind  to  pass,  the  whole  taxation  bj 

of  the  country  shall  be  set  at  nought  or 
thrown  into  disorder.  There  may  be 
:  difficulty  in  carrying  out  the  idea. 
We  ought  to  take  care  that  the  system 
is  made  perfectly  safe  and  perfectly  secure 

so  that  there  shall  be  no  violation  of  it, 

■ 

There  is  difficulty  in  doing  that,  and  at 
tin-  same  time  avoiding  what  is  not  in- 
tended to  be  secured,  namely,  the  pro- 
tection of  the  Senate  against  its  own 
wilful  and  its  own  negligent  acts.  So 
long  as  you  strengthen  the  Senate  by 
giving  the  power,  that  is  all  the  provisions 
are  intended  to  do.  Ordinarily,  I  suppose, 
these  powers  would  be  embodied  in  the 
rules  or  standing  orders  as  between  the 
two  Houses.  We  have  put  them  as  part 
of  the  compromise  we  have  entered  into, 
and,  therefore,  they  appear  in  the  Con- 
stitution. But,  I  think,  something  ought 
to  be  done  to  guard  against  the  mischief 
which  Mr.  Isaacs  points  out,  whilst  at  the 
same  time  preserving  to  its  fullest  extent 
the  protection  to  the  Senate  which  is 
given  here. 

Sir  JOHN  DOWNER  (South  Australia). 
— I  sincerely  hope  the  amendment  will 
not  be  carried.  This  is  not  a  matter  of 
form,  but  one  of  vital  substance  to  the 
Constitution.  Parliament  is  given  an 
opportunity  from  time  to  time  by  a  re- 
solution of  both  Houses,  or  without  any 
resolution  at  all,  to  deprive  the  states  and 
the  Senate  of  the  greatest  of  all  protec- 
tion;  that  is,  that  no  Bill  shall  deal  with 
more  than  one  subject-matter. 

Mr.  Isaacs. — Are  they  not  capable  of 
protecting  themselves  and  saying — "  We 
will  not  consider  it  "  1 

Sir  JOHN  DOWNER.— I  am  not  so 
dull  as  not  to  have  followed  the  honorable 
member.  The  Constitution  is  not  supe- 
rior to  the  Senate  or  the  House  of  Repre- 
sentatives, but  can  be  altered.  But  it  is 
not  to  be  frittered  away  by  a  too  facile 
Senate. 

An  Honorable  Member.— Or  a  tem- 
porary wave  of  popular  fervour. 


Sir  JOHN  DOWNER.— Or  a  temporary 
wave  of  popular  fervour  in  the  How^ 
Representatives.  We  are  not  merely 
legislating  for  the  Senate  that  happens  to 
be  in  esse,  but  for  all  time  until  the  Con- 
stitution shall  be  properly  altered. 

Mr.  Higgins. — Is  not  the  object  of  the 
clause  to  secure  to  the  Senate  its  full 
power  of  amendment  in  regard  to  Bills, 
except  certain  limited  Bills  1 

Sir  JOHN  DOWNER.  —  To  prevent 
"  tacking  "  ;  that  is  practically  what  the 
clause  is  for. 

Mr.  Barton. — It  is  to  secure  both  bodies 
from  the  effects  of  popular  passion. 

Sir  JOHN  DOWNER.— It  was  agreed, 
after  discussion,  that  the  Senate  should 
not  be  allowed  to  alter  Money  Bills,  at 
any  rate,  so  far  as  the  ordinary  Appropria- 
tion Bill  is  concerned.  The  object  of  this 
was  to  prevent  the  House  of  Representa- 
tives by  indirect  means  tackingon  to  Money 
Bills,  which  the  Senate  could  not  alter, 
other  provisions  to  which  the  Senate  might 
be  much  opposed.  That  method,  after  a 
great  deal  of  thought  and  much  discussion, 
was  adopted.  That  did  not  interfere  — 
and  very  rightly  and  properly  did  not 
interfere — with  the  procedure  in  Parlia- 
ment. But  in  effect  it  was  said  that  if 
the  procedure  resulted  in  a  law  dealing 
with  more  than  one  subject-matter  that 
law  would  be  invalid,  and  the  court  would 
be  the  vindicator  of  the  Constitution.  It  is 
said — "Oh,  preserve  the  Constitution  dis- 
tinctly." No  one  is  more  in  favour  of 
that  than  I  am.  But,  at  the  same  time,  it 
is  said  -  "  Let  the  Houses  of  Parliament 
act  capriciously  and  variously  from  day  to 
day — allow  this  '  tacking '  to  go  on  if 
the  Houses  choose  to  agree  to  it — let  the 
Houses  do  one  thing  one  day  and  another 
the  next,  and  do  not  bother  about  alter- 
ing the  Constitution,  but  trust  the  Par- 
liament."  Of  course ;  but  Parliament 
must  only  be  trusted  when  it  is  within 
the  Constitution.  The  Senate  of  to-day 
and  the  House  of  Representatives  must 
not  be  put  in  a  position  superior  to  the 
Constitution.     I  do  not  know  whether  my 


2006 


Commonwealth  of  [8  March,  1898.] 


Australia  Bill. 


friend  (Mr.  Isaacs)  considers  that  his 
motion  is  only  a  matter  of  form.  Does 
he  think  it  a  matter  of  much  substance  1 

Mr.  Isaacs. — I  do.  I  think  it  is  a 
matter  of  great  importance  to  the  people 
that  they  should  not  be  thrown  into  great 
confusion  financially. 

Sir  JOHN  DOWNER.— And  would  the 
people  be  thrown  into  great  confusion 
financially  by  the  House  of  Representa- 
tives taking  care  to  obey  the  Constitution  1 
So  long  as  the  Constitution  is  obeyed,  and 
more  than  one  subject-matter  is  not  dealt 
with  in  a  Bill,  it  will  be  all  right. 

Mr.  Deakin. — So  long  as  the  Senate 
does  not  pass  it. 

Sir  JOHN  DOWNER.— I  do  not  under- 
stand my  honorable  friend  (Mr.  Deakin) — 
"  So  long  as  the  Senate  does  not  pass  it." 

Mr.  Deakin. — Yes  ;  you  are  putting 
all  the  blame  on  the  House  of  Representa- 
tives, ignoring  the  fact  that  both  Houses 
must  equally  accept  the  measure. 

Sir  JOHN  DOWNER.— Granting  the 
Senate  is  incapable,  what  is  the  good  of  the 
Constitution  1  Why  not  say  that  the  whole 

law  of  the  land  shall  be  administered 

Mr.  Trenwith. — The  object  of  the 
clause  is  to  protect  the  Senate  ;  if  it  does 
not  want  protection,  why  interfere  subse- 
quently 1 

Sir  "JOHN  DOWNER.— I  think  the 
operation  of  the  clause  would  be  to  weaken 
the  Senate.  The  object  is  to  increase  the 
power  of  the  House  of  Representatives. 
Mr.  Isaacs. — Clause  55  ? 
Sir  JOHN  DOWNER.— The  amend- 
ment the  honorable  member -has  moved  is 
distinctly  for  the  purpose  of  weakening 
the  Senate. 

Mr.  Isaacs. — No,  no. 
Sir  JOHN  DOWNER.— If  the  honor- 
able member  does  not  mean  that  he  is  doing 
worse  than  he  intended,  because  the  in- 
evitable result  would  be  the  weakening  of 
the  Senate.  I  thought  from  the  speech 
of  Mr.  Isaacs  that  that  was  what  he  did 
mean.  That  I  take  to  be  his  meaning 
from  his  interjections  from  time  to  time, 
[Sir  John  Downer. 


because  he  has  said  the  finances  would  be 
disorganized. 

Mr.  Isaacs. — It  seems  that  the  Consti- 
tution is  made  for  the  Senate,  and  not  for 
the  people. 

Mr.  Deakin. — Not  even  for  the  Senate. 

Sir  JOHN  DOWNER.— Now  it  is  com- 
ing  out.  The  Constitution  is  made  for  the 
people  and  the  states  on  terms  that  are 
just  to  both. 

Mr.  Deakin. — It  is  made  for  the  law- 
yers under  this  clause. 

Sir  JOHN  DOWNER.— I  do  not  think 
so.  If  you  say  "  Trust  the  Parliament," 
no  Constitution  is  required  at  all ;  it  can 
simply  be  provided  that  a  certain  number 
of  gentlemen  shall  be  elected,  and  meet 
together,  and,  without  limitation,  do  what 
they  like.  Victoria  would  not  agree  to 
that.  But  there  is  a  desire  to  draw  the 
very  life-blood  of  the  Constitution,  so  far 
as  the  states  are  concerned,  by  this  in- 
sidious amendment,  which  would  give  the 
Houses  authority  from  time  to  time  to  put 
different  constructions  on  this  most  im- 
portant part  of  the  Constitution.  I  hope 
we  will  do  as  we  have  done  in  many  in- 
stances before,  in  matters  that  have  been 
much  debated — adhere  to  the  decision  we 
have  already  arrived  at. 

Dr.  QUICK  (Victoria).— In  the  earlier 
stages  of  the  history  of  the  Convention  we 
heard  the  doctrine  propounded  of  "  Trust 
the  Federal  Parliament."  It  seems  that 
doctrine  has  been  exploded,  and  that  we 
are  approaching  another  doctrine — "Do 
not  trust  the  Senate."  Here  is  a  privilege 
supposed  to  be  put  in  the  Constitution 
especially  to  protect  the  Senate,  and  to  in- 
crease its  power,  influence,  and  indepen- 
dence. Now  it  is  assumed  that  the  Senate 
cannot  be  trusted — that  the  Chamber  for 
whose  special  benefit,  honour,  and  dignity 
this  power  is  to  be  inserted  cannot  be 
trusted.  You  cannot  trust  it  or  its  Presi- 
dent, or  its  majority,  to  avail  itself  of  its 
own  privileges  ;  you  want  to  place  a  power 
in  this  Constitution  in  another  body  out- 
side the  Senate  to  protect  the  privileges 
of  the  Senate.     I,  for  one,  have  a  higher 
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opinion  of  the  authority,  influence,  Mud 
independence  of   the  Senate   than   those 

who  now  want  fro  hedge  about  the  Senate 

with  this  judicial  protection.  In  the  first 
place,  it  is  not  Decenary  to  hedge  the 
Senate  about  with  this  judicial  protection. 
The  Senate  should  be  quite  capable  of 
protecting  and  defending  itself  against 
anv  invasion  of  its  privileges  from  another 
Chamber.  There  are  two  methods  in 
which  the  privilege*  of  the  Senate  can  be 
defended ;  first,  there  is  the  President, 
whose  absolute  duty  it  would  be  to  rule 
out  of  order  any  Bill  from  the  House 
of  Kepresentatives  infringing  or  violat- 
ing those  privileges.  It  would  be  the 
prerogative  of  the  President  to  do  this, 
absolutely  regardless  of  the  opinion  of  the 
Senate  itself.  The  President  has  not 
merely  to  act  upon  a  point  taken  by  a 
member  of  the  Senate,  but  is  placed  in 
his  position  to  act  of  his  own  motion, 
without  waiting  to  have  his  attention 
directed  to  any  particular  clause  infringing 
the  Constitution.  It  would  be  the  duty 
of  a  President  to  say  that  the  Bill  was  out 
of  order,  and  it  would  then  be  -sent  back 
to  the  House  of  Representatives  with  an 
intimation  to  that  effect.  I  venture  to 
question  whether  even  a  majority  of  the 
Senate  would  dare  to  attempt  to  override 
a  decision  of  the  President.  We  are  asked 
to  assume,  firstly,  that  the  President 
would  not  do  his  duty;  then  we  are 
asked  to  go  further,  and  assume  that 
the  majority  would  either  wink  at 
infringements  of  the  Constitution  or 
fail  to  do  its  duty.  Secondly,  we  are 
asked  to  create  a  judicial  body  out- 
side Parliament,  with  power  to  declare 
that  after  the  Bill  has  been  passed,  it 
is  ultra  vires,  not  on  the  ground  of  sub- 
stance, or  that  it  deals  with  a  matter  with 
whirh  it  has  no  substantial  jurisdiction 
to  deal — one  could  understand  that — but 
that  a  Bill  is  ultra  vires  on  the  ground 
that  there  has  been  some  mistake  in  pro- 
cedure in  the  progress  of  the  Bill  through 
Parliament.  It  would  be,  in  my  opinion, 
an   absolute  degradation    of   the  Federal 


Parliament  to  allow  such  power: 

cised  even  by  a  ju  lioial  body,  not  only  on 

account  of  the  inconvenience  which  might 
result,  as   pointed  out  by   Mr.  Isaacs,  but 

also  on  account  of  the  absolute  indignity 
it  would  inflict  on  the  Federal  Parliament. 
The  Supreme  Court  would  have  undoubted 
and  righteous  jurisdiction  on  a  point  of 
substance.  But  it  is  another  matter  to  say 
that  the  Supreme  Court  should  have 
power  to  interfere  in  a  technical  question 
of  procedure  in  reference  to  a  Bill  passed 
by  the  two  Federal  Houses,  and  declare  a 
Bill  on  that  ground  to  be  ultra  vires.  \\ '•• 
ought  to  fairly  trust  that  that  House  which 
is  clothed  with  privilege  to  exercise  that 
privilege  will  preserve  it,  and  we  ought 
not  to  assume  that  that  House  will  not 
do  its  constitutional  duty. 

Mr.CARRUTHERS(New  South  Wales). 
— It  is  worth  while  considering  the  stages 
that  a  proposed  law  has  to  go  through,  and 
the  opportunity  afforded  to  a  member  of 
either  House  or  a  member  of  the  Execu- 
tive to  call  attention  to  any  infraction  or 
infringement  of  the  Constitution.  It  does 
not  require  a  majority  of  the  members  of 
the  House  of  Representatives  to  insist  that 
the  Constitution  shall  be  obeyed  in  the 
matter  of  procedure ;  it  only  requires  one 
solitary  member  to  rise  to  a  point  of 
order,  and  the  Speaker  has  to  give  a 
legal  interpretation  of  the  rules  of  pro- 
cedure. It  only  requires  one  member 
of  the  Senate  to  call  the  attention  of 
the  President  to  the  fact  that  a  Bill  is 
introduced  contrary  to  the  Constitution 
for  that  proposed  law  to  be  ruled  out 
of  order.  It  does  not  require  a  majority 
of  the  states  to  insist  that  the  Constitu- 
tion shall  be  obeyed,  because  a  majority 
of  the  states  cannot  by  resolution  infringe 
the  Constitution.  Neither  House  could 
pass  the  standing  order  which  would  give 
the  majority  power  to  dissent  from  the 
Speaker's  or  President's  ruling.  The 
standing  orders  only  confer  certain 
plicit  power.  They  give  no  power  to  either 
House  to  pass  an  order  which  would  enable 
its  members   to  amend  the  Constitution. 
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Therefore,  the  protection  is  absolutely 
effective,  when  one  member  of  either  House 
can  by  raising  a  point  of  order  arrest  the 
passage  of  a  proposed  law  which  infringes 
the  rules  regulating  procedure.  Then, 
after  the  law  has  been  passed  by  both 
Houses,  it  is  presented  to  the  Governor  for 
his  assent.  Under  constitutional  usage 
we  know  that  the  Governor  always  insists 
upon  the  Law  officer  of  the  Crown  giving 
him  a  certificate  that  everything  necessary 
to  be  complied  with  by  law  has  been 
complied  with.  The  Attorney-General 
for  the  time  being  has  to  give  a 
certificate  to  .  the  Governor,  and  we 
may  be  sure  that  that  practice  will  be 
followed  under  the  Federation.  That  is 
sufficient  protection.  Then  there  is  the 
other  ground,  that  this  is  a  proposal  to 
protect  the  rights  of  the  people  against 
the  encroachments  of  the  Legislature.  I 
take  the  reverse  proposition — that  this  is 
a  proposal  which  will  tend  to  inflict  vast 
damage  upon  the  people.  Let  us  imagine 
that  a  Bill  has  passed  Parliament  impos- 
ing federal  taxation.  It  has  been  in 
operation  for  five  years.  At  the  end  of 
that  time  some  skilled  lawyer  discovers  a 
small  flaw  in  the  law.  He  discovers  that 
in  its  operation  the  law  has  revealed  that 
it  includes  some  other  subject  besides 
the  imposition  of  taxation.  By  this  time 
the  public  finance  has  been  built  upon  that 
law  ;  the  state  finance,  which  depends  on 
federal  finance,  has  been  also  built  up  and 
administered  on  that  law.  Then  the  law 
is  declared  to  be  unconstitutional  by  the 
Federal  High  Court.  Protection  for  the 
public  !  It  may  be  that  some  man  who 
wishes  to  evade  taxation  is  protected,  but 
the  general  interests  of  the  community 
are  thrown  into  absolute  chaos  and  con- 
fusion. The  financial  position  of  the 
states  is  wrecked.  A  return  of  the  money 
collected  has  to  be  made  for,  perhaps,  five 
years  back,  revenue  has  to  be  raised 
by  some  new  contrivance ;  the  states 
themselves,  which  by  our  Constitu- 
tion have  to  depend  for  their  finance 
upon  the  certainty  and  security  of  the 
[Mr.  Carruthers. 


federal  finance,  have  their  affairs  also 
thrown  into  confusion.  The  idea  of  this 
protecting  the  public  against  the  encroach- 
ments of  the  Legislature  can  be  easily 
brushed  aside  when  we  see  the  danger 
that  will  attach  to  the  whole  of  the  com- 
munity if  we  allow  laws  which  have  re- 
ceived the  assent  of  the  Legislature  to  be 
upset  on  a  mere  technicality.  The  finances 
of  the  state  will  never  depend  upon  any- 
thing safer  than  the  security  of  the  public 
finance.  Public  finance  rests  on  legislation 
imposing  taxation.  We  have  never  yet 
heard  in  these  colonies  or  in  England, 
under  the  Constitution  which  we  know,  of 
cases  where,  after  a  Parliament  had  passed 
Acts  imposing  taxation  (which  measures 
are  always  very  keenly  criticised,  and  with 
difficulty  borne  by  the  people  who  have 
to  pay  .the  taxation),  those  Acts  have  been 
assailed  as  to  their  validity.  We  have  heard 
of  them  being  assailed  as  to  their  adminis- 
tration, but  never  as  to  their  validity  once 
the  Royal  assent  has  been  given  to  them. 
We  shall  be  creating  a  great  danger  to  the 
Constitution  if  we  allow  the  federal  and 
state  finance  to  depend  npon  a  construc- 
tion which  may  be  placed  upon  laws  affect- 
ing the  validity  of  these  laws  at  the  date 
of  their  passage.  I  shall  cordially  support 
the  amendment  of  Mr.  Tsaacs. 

Mr.  TRENWITH  (Victoria).— In  this 
discussion  we  should  consider  what  is  the 
object  that  the  clause  we  are  now  discuss- 
ing is  designed  to  achieve.  We  have 
decided  that  there  shall  be  government 
by  two  Houses,  and  that  in  all  general 
questions  they  shall  have  co-ordinate 
powers.  But  we  have  decided  in  con- 
nexion with  finance  that  the  people's 
House,  in  accordance  with  an  axiom  of 
the  British  Constitution,  shall  have  con- 
trol of  the  purse.  In  order  to  secure 
that  we  provide  that  the  Second  Cham- 
ber or  Senate  cannot  amend  a  pro- 
posal which  provides  for  the  raising  or 
expending  of  public  money.  It  has  been 
shown  by  experience  that  unless  wTe  make 
some  provision  against  it,  the  House  of 
Representatives  may  tack  some  extraneous 
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matter  on  to  a  Money  Bill,  and  thereby 
force  it  through  the  Senate.  In  order  to 
prevent  that,  we  have  provided  in  the  pro- 
eedure  that  the  Senate  may  object  to  deal 
with  a  Bill  in  connexion  with  which  there 
is  a  tack.  Why  is  that  provision  inserted  1 
Not  to  protect  the  people  at  all,  except  to 
insure  Btrength  to  resist  on  the  part  of  the 
Senate.  If  the  Senate  feels  no  disposi- 
tion to  resist,  if  the  Senate  sees  no  tack 
or  any  extraneous  matter  in  the  Bill, 
there  is  no  protection  to  the  people  in 
saying  that  the  law  shall  be  ultra  vires, 
if  it  happens  to  be  passed  contrary  to  the 
procedure  which  we  have  provided.  I  im- 
press this  on  honorable  members,  that  all 
we  are  seeking  to  do  in  this  clause  is  to 
protect  the  Senate  from  being  coerced,  but 
if  we  do  not  insert  such  an  amendment  as 
Mr.  Isaacs  has  proposed,  we  shall  render 
it  possible  for  a  law  to  be  passed  with  the 
unanimous  consent  of  both  Houses,  under 
the  impression  that  it  is  in  accordance 
with  the  prescribed  procedure,  and  having 
in  it  no  point  that  either  of  the  Houses 
objects  to.  Yet  an  ingenious  lawyer  may 
at  some  time  discover  that  there  has 
been,  inadvertently  on  the  part  of  both 
Houses,  a  slight  overlapping  of  forms  of 
legislation,  and  that  there  is  in  a  Money 
Bill  some  extraneous  matter,  and  there- 
fore the  law  is  ultra  vires.  There  are  a 
large  number  of  people  who  fear  that  this 
federation,  when  adopted,  may  lead  to  an 
extensive  crop  of  litigation.  I  submit  that 
no  portion  of  the  Bill  is  more  likely  to 
lead  to  ingenious  searching  for  the  pur- 
pose of  instituting  litigation  than  this 
procedure  which  is  now  proposed.  If 
there  is  some  slight  infraction  of  the  pro- 
cedure it  may  be  decreed  that  a  law 
passed  by  both  Houses,  and  assented  to 
by  the  Crown,  is  ultra  vires,  not  on  the 
ground  that  it  has  dealt  with  anything 
that  both  Houses  might  not  have  ap- 
proved of,  not  that  it  has  dealt  with  any- 
thing outside  the  Constitution,  but  that 
it  has  dealt  with  some  constitutional 
question  perfectly  within  its  rights,  in  a 
manner    not    prescribed    and    somewhat 


irregular.  Surely  an  Act  of  Parliament 
ought  not  to  be  declared  ultra  vires  by  a 
court  outside  the  Parliament  which  repre- 
sents the  people  simply  because  there  lias 
been  some  slight  mistake  in  the  procedure 
— a  mistake  that  was  not  known  to 
any  member  of  either  House  at  the  time 
the  law  was  made,  and  a  mistake  that  was 
only  discovered  subsequently  by  some 
extremely  ingenious  man,  who  exer- 
cised all  his  faculties  in  order  to 
show  that  there  had  been  some  slight 
departure  from  the  procedure  laid  down, 
and  the  law  would  then  have  to  be  de- 
clared ultra  vires.  I  hope  honorable 
members  will  not  perpetrate  such  an  out- 
rage upon  the  people  as  to  leave  all  their 
financial  arrangements  liable  to  be  upset 
on  such  a  ground.  Honorable  members 
should  recollect  the  cause  for  which  this 
procedure  was  adopted.  There  would 
be  no  harm  to  the  people  if  100 
different  subjects  of  legislation  of  which 
the  people  approved,  and  which  were  in 
the  interests  of  the  people,  were  passed 
in  one  Act.  There  can  be  no  ob- 
jection if  all  those  laws  are  consti- 
tutional and  are  all  desirable,  and  if 
they  have  the  approval  of  both  Houses. 
The  only  objection  that  could  be  raised 
would  be  that  there  might  be  a  conflict 
between  the  Senate  and  the  House  of 
Representatives,  and  the  House  of  Repre- 
sentatives might  desire  to  jamb  down  the 
throat  of  the  Senate  something  that  it  did 
not  want.  This  procedure  will  protect 
the  Senate  if  we  provide  that  it  shall 
only  apply  to  proposed  laws,  but  if  we 
say  that  this  shall  apply  to  all  laws,  and 
that  subsequent  to  the  laws  being  passed 
by  both  Houses,  and  assented  to  by  the 
Crown,  they  may  be  declared  ultra  vires 
on  account  of  a  lapse  which  nobody 
noticed  at  the  time,  it  will  be  utterly 
absurd,  it  will  serve  no  useful  purpose, 
and  I  believe  it  will  lead  to  extreme  in- 
convenience and  disorganization. 

Mr.  O'CONNOR  (New  South  Wales).— 
I  quite  agree  with  Mr.  Trenwith  that  the 
object  of   the  provision  is  to  protect  the 
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Senate  from   being   coerced  by  the  House 
which    has    the   power  of   the   purse  pri- 
marily.    But  the  question    between  us  is 
not  whether  you   should   take  away  that 
protection,  but  whether  you  should  allow 
the  Senate  itself  to  give  up,  whether  by 
accident    or    design,    on    any    particular 
occasion,      the      protection     which      the 
Constitution    has     implanted     there    for 
its     benefit.       The     protection     of     this 
Constitution      is      given,     not     for     the 
Senate   for   the  time  being,  but   for    the 
people  of  the  states  whom  the  Senate  re- 
presents.    The  question  really  is  whether, 
for  the  purposes  for  which  this  provision 
is  designed,  that  is  to  say,  the  protection 
of  the  people  of  the  states,  as  states,  it  is 
necessary  that  this  provision  should  stand 
which  makes  a  Bill    illegal  if  these  pro- 
visions are  not  complied  with,  or  whether 
it    should    be     made    merely    a    matter 
of     parliamentary      order     between     the 
two  Houses?     1    think    we   have   all  had 
some    experience  in  the  different  colonies 
of  making  this  simply  a  matter  of  parlia- 
mentary order.      In    all     the    colonies,    I 
think,   certain    powers    are    given    to  the 
Assembly  by  the  Constitution,  and  certain 
powers    are   given   to  the   Upper   House. 
But  we  know,  in   most  of  the  colonies  at 
all  events,  these  powers  are   construed   in 
one  way  in  one  House  and  in  another  way 
in  the  other    House.       I   will   take   New 
South       Wales,       for     example.        There 
is,     as    all     lawyers     agree,     and     as     I 
think   all     constitutional    lawyers    agree, 
distinct  power  in     the  Upper   House    to 
amend  Money  Bills.     But  that  power  has 
never  been  exercised,  for  this  reason,  that 
although  the  Upper  House  has  constantly 
asserted  its  right  of  amendment,  and  has 
amended  Money  Bills,  the  other  House  has 
just  as  constantly  refused  to  recognise  that 
right,  and  has  put  the  Bills  under  the  table. 
The  result  has  been   that  in  regard  to  all 
questions  of  that  kind,  although  the  law 
exists    giving  that   power   to    the  Upper 
House,  it  has  never  been  exercised,  and  for 
this    reason :     The   House  that    has    the 
power  of  the  purse,  by  reason  of  the  popular 
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voice  behind  it,  has  always  been  able  to 
put  an  alternative  before  the  Upper  House, 
and  to  say  to  it — "You  must  either  fall 
in  with  our  views,  and  not  amend,  or  you 
must  be  a  party  to  bring  about  confu- 
sion and  chaos  in  the  public  accounts." 
This  pressure  can  be  brought  to 
bear  on  the  Senate  so  long  as  your 
provisions  remain  provisions  which  can  be 
waived  by  it  if  it  thinks  fit.  If  the  power 
given  for  the  Senate's  protection  may  or 
may  not  be  held  to  upon  any  occasion  as 
the  Senate  thinks  fit,  the  question  we  have 
to  consider  is  whether  the  people  of  the 
states  are  sufficiently  protected.  Is  it  not 
necessary  to  fix  this  provision  in  the  Con- 
stitution in  such  a  way  as  to  make  it 
above  the  Senate  and  above  the  House  of 
Representatives,  above  majorities,  and 
above  even  popular  feeling  and  clamour  ? 

Mr.  Trenwtith. — Are  you  not  forgetting, 
in  comparing  your  local  Parliament  with 
the  proposed  Commonwealth  Parliament, 
that  the  Commonwealth  Parliament  will 
have  a  High  Court  to  appeal  to? 

Mr.  O'CONNOR.— I  am  quite  aware  of 
that,  and  I  am  much  obliged  to  the  hon- 
orable member  for  his  interruption,  because 
it  enables  me  to  point  out  that,  under  the 
proposal  of  the  honorable  and  learned 
member  (Mr.  Isaacs),  the  power  of  the 
High  Court  cannot  be  brought  to  bear 
upon  this  point  Under  the  Bill  as  it 
stands  the  power  of  the  High  Court  can 
be  brought  to  bear  on  the  question  ;  and 
I  wish  to  see  these  questions  decided, 
not  by  a  majority  in  the  House  of 
Representatives,  or  even  by  a  majority  in 
the  Senate — which  majority  may  be  pro- 
duced by  all  sorts  of  circumstances  and 
occasions — but  by  that  tribunal  which  we 
are  setting  up  for  the  decision  of  all  these 
questions. 

Mr.  Isaacs.— If  the  House  of  Represen- 
tatives and  the  Senate  were  both  unani- 
mous, and  the  law  were  passed,  would  you 
still  allow  the  Supreme  Court  to  set  it 
aside  1 

Mr.  O'CONNOR,— If  it  were  illegal. 
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Mr.    Isaacs.— It    is    all    a    matter    of 

lure. 
Mr.  O'CONNOR.— That  is  begging  the 
(|ut-st ion        E vcn  under  the  circumstances 
mentioned  by  the   honorable  and  learned 
gentleman,  if    the    rights    we    are    giving 
under   this   Constitution    to     the    House 
which     represents      the      states      are     to 
;inv   value    at    all,    we  should  not 
put    it    into    the    power    of   a    majority 
in    the    House    of    Representatives  or   in 
the   Senate  to  bargain  them  away,  or  to 
give    them    away    at    their    will.       The 
only  argument   which   it  appears  to   me 
has  any  force  whatever  against  these  pro- 
visions   as  they    stand    is    the    argument 
that    they    may    prove    inconvenient    in 
working.     I  quite  agree  that  it  would  be 
an  inconvenient  thing  to  have  a  law  which 
had  been  passed   in  accordance  with   the 
wishes    of  a   majority   of   the   states  and 
the    people     declared     invalid     after     it 
had  been    in    force    for    some    time    be- 
cause  of    some    technical  flaw.      My  an- 
swer   to    that    objection    is    this :     That 
if  you  make  it  so  important  a  matter  that 
the  provisions  of  the  Constitution  shall  be 
<>1  (served,  the  Government  which  in  trod  uces 
a  Bill,  and  the  Houses  which  have  to  con- 
sider it,  will  take  very  good  care,  under  the 
spur  of  this  obligation,   to  see  that  every- 
thing is  done  in  order  and  without   illega- 
lity.    This  is  not  a  new  question.     There 
are  in  clause  52  a  vast  number  of  posvers 
which   are   handed    over   to   the    Federal 
Parliament.      If    the   Federal  Parliament 
exceeds  its  right  of   legislation   in   regard 
to  these  powers  the   Supreme  Court  can 
set  its  errors  right,  and  I   am   astonished 
to  hear  the  honorable  member  (Mr.   Tren- 
with),  who  has  always  had   such   a  clear 
appreciation  of  the  principles  of  this  Con- 
stitution, speaking  of  it  being  a  degradat  i<  m 
to  have  Acts  of  Parliament  or  the  will  of 
Parliament   overriden    by    a   court.     We 
have    established    this  court    because   we 
anticipate  that  it  will  be   impossible,  even 
with  the  utmost  good- will  upon  the    part 
of  the  Federal  Parliament,  to  keep  always 
within  the  limits  of  the  Constitution. 


Mr.    Trenwith.  — What  pro- 

viding here  is  that  a  perfectly  constitu- 
tional thing  may  be  declared  illegal 
because  of  a  slight  irregularity  in  pro- 
cedure. 

Mr.  O'CONNOR.— -With  all  respect  to 
the  honorable  member,  he  appears  to  me 
to  be  begging  the  question.     If  it  were  a 
perfectly   constitutional    thing,    it    would 
not  be  illegal.     The  question  we  have  to 
determine  is  whether  we  should  not  make 
it  a  sine  qud  non  that  certain  provisions  of 
the  Constitution  shall  be  complied   with. 
There  is  no  difference  between  the  position 
in  which  an  Act  would  stand   under  the 
provisions  of  clause  52  and  the  position  in 
which  it  would  stand  under  the  provisions 
of  the  clause  we  are  now  considering.     In 
any  case  a  heavy   obligation   is  put  upon 
the  Government  and  upon  both  Houses  to 
take  care  that  laws   which  are  passed  are 
within  the  four  corners  of  the  Constitution. 
If  the  Constitution  is  to  be  of  any  value 
at  all,  we  must  put  the  Federal  Govern- 
ment and  Parliament  under  the  strongest 
obligation   to  see   that  its    provisions  are 
followed.     There  is  not  one  of  these  pro- 
visions in  regard  to  which  any  question  can 
be  raised.     I  quite  admit  that  it  follows, 
from   what   I   have  said,  that   we  should 
make    the    Constitution   absolutely  clear, 
and  that  there  should  be  no  mistake  about 
the  lines  of  limitation  which  are  laid  down 
in  it.     It  would  be  a  disastrous  thing  to 
have  a  doubtful  form   of  expression,  mak- 
ing it  difficult  for  the   Parliament,   with 
the  utmost  good-will,  to  keep  within  the 
limits   of  the  Constitution.      But  that  is 
merely  a  reason  for  making  the  wording 
of  the  Constitution  absolutely  clear.     In 
my    opinion,    there     can     be    no    doubt 
about    the    wording    of    sub-section     (1) 
or  (2).    It  might  be  desirable   to  amend 
sub-section  (1)  in  the  direction  suggested 
by  the  Attorney-General  of  Victoria  so  as 
to  make  it  clear  that  the  collection  of  tax- 
ation, as  well  as   its   imposition,  was   in- 
tended.    There  can  be  no  doubt,  however, 
in  regard   to  sub-section  (2).     A  Govern- 
ment  introducing  measures  dealing  with 
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either  of  the  matters  referred  to  in  the 
subsection  could  not  have  any  difficulty 
in  determining  what  came  within  these 
provisions  and  what  did  not.  It  is  a 
matter  to  be  considered  whether  the 
previsions  of  sub-section  (3),  in  regard 
to  the  ordinary  annual  services  of  govern- 
ment, are  sufficiently  clear.  One  cannot 
but  be  impressed  with  illustrations  of 
the  kind  put  forward  by  the  hon- 
orable and  learned  member  (Mr. 
Isaacs).  A  Government  might  have  to 
make  some  payment,  such  as  a  gratuity, 
which  might  properly  come  within  its 
annual  services,  but  which  is  not  one  of 
the  ordinary  services  of  the  Government. 
There  might  be  other  matters  to  which  it 
would  be  perfectly  proper  for  a  Govern- 
ment to  give  its  attention,  and  it  would 
be  disastrous  if  by  reason  of  any  provi- 
sion in  the  Constitution  it  were  prevented 
from  doing  so.  But  these  difficulties  can 
be  overcome  by  the  proper  consideration 
of  the  terms  of  the  Constitution.  I  sub- 
mit that.the  question  raised  here  is  a  very 
much  more  important  one  than  it  seems 
to  be  thought  by  some  honorable  mem- 
bers. I  think  it  is  the  very  essence  of  the 
Constitution  that  we  should  preserve  the 
form  which  has  been  adopted  here,  and 
that  we  should  make  the  necessity  of  its 
adoption  imperative  upon  the  Govern- 
ment and  the  Parliament,  subject  to  the 
liability  of  their  acts  being  declared  in- 
valid by  the  Supreme  Court  in  the  event 
of  the  directions  of  the  Constitution  not 
being  followed. 

Mr.  REID  (New  South  Wales).— I  must 
frankly  confess  my  astonishment  that 
the  most  invaluable  point  which  has 
been  brought  before  the  Convention  is 
not  immediately  recognised  by  every 
member  of  this  Chamber.  I  confess  that 
I  did  not  notice  the  point  at  first,  but 
now  that  it  has  been  brought  under  my 
attention  I  think  that  it  is  one  of  the 
most  vital  importance.  My  honorable 
friend's  argument  becomes  a  singularly 
weak  one,  when  we  observe  that  the  same 
care  which  has  been  taken  in  connexion 
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with  the  rights  of  the  Senate  has  not 
been  taken  in  connexion  with  the  rights 
of  the  House  of  Representatives.  Accord- 
ing to  my  honorable  and  learned  friend, 
there  should  be  a  High  Court  to  watch 
over  the  two  Houses  in  regard  to  matters 
of  procedure,  and  to  see  that  they  strictly 
observe  their  own  rules  ;  but  this  High 
Court  is  to  take  cognisance  of  the  doings 
of  only  one  House,  not  of  both.  If  the 
House  of  Representatives,  under  the  pre- 
vious clause,  shut  its  eyes  and  allowed 
the  Senate  to  originate  a  Taxation  Bill, 
and  that  Bill  was  passed,  no  power  upon 
earth  could  come  in  and  vindicate  the 
rights  of  the  people. 

An  Honorable  Member. — How  could 
the  Senate  originate  a  Taxation  Bill  1 

Mr.  REID. — My  answer  is,  how  could 
the  House  of  Representatives  put  more 
than  one  subject  of  taxation  into  a  pro- 
posed law  ?  If  it  will  be  possible  for 
the  House  of  Representatives  to  put  two 
subjects  of  taxation  into  a  proposed  law, 
in  spite  of  the  clear  words  of  the  Consti- 
tution, it  will  be  equally  possible  for  a 
Taxation  Bill  to  be  originated  in  the 
Senate  without  any  one  taking  any  notice 
of  it.  I  shrink  with  horror  at  the  absolute 
uncertainty  into  which  all  our  most  vital 
laws  will  be  thrown.  I  cannot  under- 
stand how  any  person,  however  rabid  for 
litigation  and  legal  expenditure,  can  require 
that,  if  some  unfortunate  oversight  in  pro- 
cedure occurs,  perhaps  in  a  mere  matter 
of  detail,  some  person  who  has  nothing 
to  do  with  the  procedure  shall  be  able  to 
come  in  and  upset  the  deliberate  will  of 
the  Legislature.  However  little  respect  we 
have  for  the  House  of  Representatives,  we 
must  have  respect  for  the  Legislature  — for 
the  two  Houses.  Surely  no  inferior  person 
is  to  come  in  and  upset  a  law  which  the 
Senate  has  passed.  I  can  understand  a 
person  being  allowed  to  interfere  in  regard 
to  the  actions  of  the  House  of  Representa- 
tives, but  not  that  interference  should  be 
allowed  in  regard  to  the  actions  of  the 
Senate.  Is  it  not  absurd  to  suppose  that 
the    whole    Senate    will    allow   a    radical 
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outrage  upon  its  rights  and  privileges  and 
upon  the  rights  of  the  Constitution? 
The  supposition  is  preposterous.  There- 
fore, we  come  down  to  a  single  point, 
thai  by  accident,  in  some  trivial 
unimportant  respect,  which  even  no  mem- 
ber of  the  Senate  admits  to  be  of 
jiience,  the  whole  system  of  finance 
may  be  upset  and  the  policy  of  the 
Government  thrown  into  wreck.  Surely 
we  do  not  propose  to  build  the  Constitu- 
tion upon  sand.  The  use  of  the  words 
"proposed  law"  in  the  previous  clause 
condemns  the  change  in  the  next  clause. 
The  rights  of  procedure  in  both  Houses 
must  be  absolutely  respected,  and  we  can 
leave  it  to  each  House  to  respect  them, 
and  to  see  that  they  are  respected. 
It  is  not  likely,  for  instance,  that  the 
House  of  Representatives  would  ever 
allow  the  Senate  to  initiate  a  Taxation 
Bill,  or  that  the  Senate  would  ever  allow 
the  House  of  Representatives  to  put  two 
subjects  of  taxation  in  one  Bill.  The  thing 
is  incredible.  But  it  is  also  incredible 
that  if  some  unimportant  slip  occurs,  the 
whole  structure  of  the  Constitution  is  to 
be  dislocated.  It  is  incredible  that  we, 
as  reasonable  men,  will  allow  a  thing  of 
that  sort  to  be  done,  now  that  our  eyes 
have  been  opened.  I  confess  that  up  till 
now  my  eyes  were  not  opened  to  this 
danger. 

Mr.  Lewis. — You  proposed  it  yourself 
in  Adelaide. 

Mr.  REID. — But  I  never  saw  the  force 
of  this  point. 

Mr.  Lewis. — I  understand  that  you 
proposed  it  yourself. 

Mr.  REID. — I  suppose  it  is  getting  un- 
fashionable in  this  Convention  for  honor- 
able members  to  accept  an  assurance  made 
by  another  honorable  member,  but  I  am 
sure  that  Mr.  Lewis  is  not  a  member  of 
that  sort. 

Mr.  Lewis. — Oh,  I  accept  your  assur- 
ance, but  I  understood  that  you  proposed 
it. 

Mr.  REID.— That  may  be;  but  this 
point,  I  am  ashamed  to  say,  never  struck 


my  attention.  Because,  as  a  matter  of 
business — not  merely  as  a  matter  of  the 
rights  of  the  two  Houses — what  two  men 
would  go  into  partnership  for  the  purpose  of 
transacting  most  important  business  with  a 
deed  of  partnership  so  drawn  up  that  s6me 
outside  person  could  come  in  and  upset 
everything  they  did  1  What  sort  of  deed 
are  we  trying  to  draw  up1?  Are  we  draw- 
ing up  a  deed  of  partnership  that  will  be 
at  the  mercy  of  every  unemployed  lawyer 
in  the  community  1  Are  we  going  to 
allow  any  person  in  the  street  to  throw 
the  whole  affairs  of  the  Commonwealth 
into  confusion  because  he  has  nothing 
else  to  do,  and  has  discovered  some 
technical  flaw  in  what  has  been  done  ? 

Sir  Edward   Braddon. — Why  did  you 
not  discover  this  difficulty  before  ? 

Mr.  REID. — I  say  that  it  is  wonderful 
that  it  was  not  seen  before,  and  I  tender 
my  grateful  thanks  to  those  who  have 
discovered  it  and  brought  the  matter  up  ; 
and  I  wish  that,  in  fairness,  Mr.  O'Connor 
would  apply  the  same  conditions  to  the 
clause  referring  to  the  House  of  Represen- 
tatives as  we  have  applied  to  the  Senate. 
If  the  Senate  is  to  be  protected  against 
itself  by  some  one  in  the  street,  let  the 
House  of  Representatives  be  protected 
against  itself  by  some  one  in  the  street, 
too.  I  think  that  that  one  point  is  fatal. 
Either  the  word  "  proposed "  must  be 
struck  out  of  the  previous  clause,  or  it 
must  go  into  this  clause  ;  because  there  is 
no  reason  why  one  House  should  be  allowed 
to  outrage  public  rights  because  of  a  word 
in  the  Constitution  whilst  the  other  House 
has  no  such  right.  But  I  hope,  speaking 
apart  from  political  considerations  alto- 
gether, that  we  shall  take  care  not  to 
allow  any  individual  or  court  to  enter  the 
domain  of  Parliament,  and  investigate 
the  procedure  in  reference  to  an  act  of 
legislation.  The  thing  is  unknown  in 
any  English  community,  and  I  think  we 
ought  not  to  introduce  it  here. 

Mr.  BARTON  (New  South  Wales).— I 
wish  to  make  a  few  observations  with 
regard  .to  the  objection,   not,   I  hope,  in 
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any  captious  spirit.  I  quite  see  the  stand- 
point from  which  Mr.  Isaacs  and  others  have 
addressed  themselves  to  the  question.  But 
it  seems  to  me  that  the  argument  which  has 
been  raised  by  Mr.  Isaacs  as  to  this  last 
sub-section  of  clause  55,  is  really  an  argu- 
ment for  greater  clearness  in  the  Constitu- 
tion ;  because  it  seems  to  be  admitted  that 
if  the  words  of  the  Constitution  are  placed 
beyond  dispute,  then  the  confusion  to 
which  my  honorable  and  learned  friend 
alludes  cannot  arise.  Consequently,  the 
real  meaning  of  the  argument  is  this — "  I 
could  not  say  what  I  have  said  if  your 
Constitution  were  absolutely  clear."  This 
is  an  objection  to  the  form  in  which  the 
provision  stands,  and  an  objection  to 
form  only,  and  not  to  substance,  because 
it  is  admitted  that  these  matters  can  only 
arise  by  way  of  confusion,  and  conse- 
quently it  must  be  admitted  that  they 
can  only  arise  where  there  is  room  for 
confusion  in  the  Constitution.  Tf,  therefore, 
sub-section  (3)  is  made  clear,  or  if  it  be 
clear  already,  as  I  think  it  is,  then  it 
seems  to  me  that  the  objection  fails.  But 
there  is  a  further  objection.  That  is,  that 
there  should  be  a  perfect  consonance 
between  the  two  Houses,  by  which  a  law 
which  may  offend  against  the  provisions 
laid  down  in  clause  55,  but  may  be,  never- 
theless, passed  and  assented  to,  may  then 
come  before  a  judicial  tribunal  and  be 
pronounced  invalid.  That  is  quite  true ; 
but,  at  the  same  time,  the  answer  to  the 
position  is  this  (and  it  has  been  well  put 
by  Sir  John  Downer)  :  That  if  there  is  a 
danger  of  that  kind,  one  can  scarcely  con- 
ceive of  the  House  of  Representatives  send- 
ing up  a  Bi  11  in  a  form  exposed  to  that  danger. 
If  that  be  so,  the  argument  is  not  a  prac- 
tical one  :  it  is  merely  fanciful.  Because 
if  the  danger  of  a  Bill — of  a  law — being 
declared  invalid  by  reason  of  its  including 
things  which  this  clause  says  shall  not  be 
included  is  a  real  and  practical  danger, 
then,  in  proportion  to  its  realness,  it  is 
apparent  that  the  greatest  care  will  be 
imposed  upon  the  House  of  Representa- 
tives not  to  send  up  Bills  in  such%  a  form 
[Mr,  Barton. 


as  may  frustrate  their  own  ends.  It 
seems  to  me,  then,  that  with  a  little  prac- 
tical common  sense  and  caution,  which  we 
must  attribute  to  every  body  which  will 
have  the  carrying  out  of  any  arm  of  this 
Constitution,  the  danger  becomes  less 
than  practical.  Then,  it  is  said  again, 
and  urged  by  Mr.  Reid  very  strongly,, 
that  clause  55  will  protect  the  Senate,  but. 
that  the  House  of  Representatives  derives 
its  only  protection  from  clause  54  ;  and 
that,  if  we  protect  the  Senate  by  making 
those  laws  invalid  which  offend  against 
the*  measures  taken  for  its  protection,  we 
should  extend  the  same  provision  to  laws 
in  which  the  Senate  may  offend  against 
the  rights  of  the  House  of  Representatives. 
At  first  sight  that  looks  like  a  very  good 
argument,  and  I  must  say  that  when  I 
first  heard  it  in  Adelaide  it  impressed  me 
considerably.  But  I  pointed  out  (also  in 
Adelaide)  what  the  answer  to  it  was.  And 
the  answer  is  clear.  Clause  54  does  not 
deal  with  the  state  in  which  a  law  that  has 
been  assented  to  finds  itself.  Clause  54 
is  a  provision  relating  to  procedure  only, 
but  clause  55  relates  to  the  validity  of 
laws. 

Mr.  Isaacs. — That  is  what  we  complain 
of. 

Mr.  Reid. — That  is  our  objection. 

Mr.  BARTON. — I  have  no  objection  to 
that  being  your  objection. 

Mr.  Trenwith. — Have  you  any  objec- 
tion to  remedying  the  objection  ? 

Mr.  BARTON.— But  when  we  are  con- 
sidering the  weight  of  argument  based 
upon  that  distinction  we  must  remember 
that  it  is  no  part  of  the  functions  of  the 
court  to  examine  into  questions  of  proce- 
dure, and,  therefore,  it  is  no  part  of  the 
court's  function  to  inquire  what  steps  have 
been  taken  in  Parliament  in  the  making  of 
a  law.  Nor  would  it  be  a  wise  thing  to 
provide  in  the  Constitution  that  the  court 
should  have  power  to  examine  into  the 
procedure  adopted  in  Parliament  for  the 
passing  of  any  law.  But  the  difference 
really  is,  that  we  cannot  trace  on  the  face 
of  the  law   which  has  been  passed  when 
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clause  54  has  been  infringed  or  what  the 
at  of  the  infringenraU  is,  if  any;  you 
cannot  see  npoB  the  face  of  the  law 
where  it  originated,  or  in  what  House  it 
amended,  if  it  was  amended  at  all. 
But  with  regard  to  clause  55,  the  matter 
is  clear,  because  you  can  see  upon  the 
of  the  l;iw  whether,  when  it  purports 
to  iniito.se  taxation,  it  goes  beyond  that 
purpose,  or  whether  the  law  deals  with 
one  subject  of  taxation  only;  you  can  see 
upon  the  face  of  the  law  whether  an 
annual  Appropriation  Act  deals  with  mat- 
ters beyond  the  annual  appropriation. 

Mr.  Isaacs. — Can  you  1 

Mr.  BARTON.— There  is  thus  upon  the 
face  of  the  law  the  important  material 
which  is  appropriated  for  the  decision 
of  the  court — the  very  transgression  be- 
yond legal  provision,  the  very  matter 
which  the  court  can  take  in  hand,  and 
with  regard  to  which  it  may  say — 
"  This  must  stop,  it  is  illegal."  But  if 
the  Senate  were  to  originate  a  Tax  Bill,  or 
to  amend  an  Appropriation  Act  or  Tax 
Bill,  and  that  Bill  were  to  be  passed  into 
an  Act ;  if  the  Senate  were  to  pass  a  Bill 
Imposing  a  burden  on  the  people,  and  that 
Bill  were  to  be  passed — in  either  of  these 
Oases  it  weald  be  impossible  for  any  legal 
tribunal  to  say,  upon  the  face  of  the  law, 
whether  any  such  infringement  of  the 
Constitution  had  taken  place. 

Mr.  Reid. — So  that  confusion  that  can 
be  covered  up  need  not  be  provided 
against  1 

Mr.  BARTON.— That  is  not  so  at  all. 
I  do  not  see  the  slightest  relevancy  in 
that  remark,  or  any  approach  to  relevancy. 
So  that  it  becomes  perfectly  clear  that  one 
matter  is  a  matter  of  procedure  and  that 
to  give  a  legal  tribunal  the  power  of  inter- 
fering with  regard  to  that  which  is  inherently 
a  matter  of  procedure  would  be  an  unwar- 
rantable power  of  interference  with  Par- 
liament to  give  to  any  court.  I  am 
astonished  at  it  being  claimed  that,  any- 
thing should  be  done  which  would  give 
the  court  power  to  instigate  an  investi- 
gation   of  mere  parliamentary  procedure. 


But  those  matters  which  happen  under 
clause  55  do  not  turn  on  questiens  of 
procedure,  inasmuch  as  if  an  infraction 
of  the  Constitution  occurs,  it  is  ap- 
parent upon  the  face  of  the  Bill  which 
makes  the  infraction,  and  the  material  is 
there  for  judicial  determination.  That  is 
the  difference  between  the  two  clauses, 
and  it  is  of  no  use  trying  to  mix  up 
matters  of  procedure  with  matters  of 
actual  inviolability  apparent  on  the  face  of 
the  laws,  and  to  say  that  you  are  to  apply 
the  same  conditions  to  one  as  to  the 
other. 

Mr.  Reid. — It  may  be  mainly  a  matter 
of  inviolability  of  procedure. 

Mr.  BARTON.— But  the  test  whether  a 
matter  is  one  of  procedure  or  not  is  this  : 
Matters  of  procedure  do  not  appear  upon 
the  face  of  the  laws,  but  matters  of  ille- 
gality in  regard  to  the  provisions  of  the 
Constitution  are  such  as  are  apparent 
upon  the  face  of  the  laws  which  infringe 
upon  the  provisions  of  the  Constitution. 

Mr.  Reid. — If  two  subjects  of  taxation 
are  put  in  a  Bill,  and  the  Bill  is  passed, 
surely  you  would  see  upon  the  face  of 
that  Act  the  wrongfulness  of  the  pro- 
cedure 1 

Mr.  BARTON.— The  argument  does  not 
apply  at  all,  for  this  reason  :  If  you  put 
two  subjects  of  taxation  in  one  Bill,  the 
two  subjects  are  apparent  upon  the  face 
of  the  measure,  and  it  is  apparent  that 
there  has  been  a  wrong  procedure.  But 
that  is  not  the  question.  The  question  is 
not  that,  but  whether  there  is  illegality 
apparent  upon  the  face  of  the  measure, 
because,  whether  it  is  under  clause  54 
or  clause  55,  we  are  not  here  for 
the  purpose  of  giving  power  to  a 
judicial  tribunal  to  investigate  mere 
matters  of  parliamentary  procedure. 
But  in  matters  of  procedure  which  are  so 
important  as  to  become  matters  of  sub- 
stance, affecting  the  very  viscera  of  an  Act 
of  Parliament,  where  you  can  see  that 
those  matters  of  substance  offend  against 
the   provisions  of  an  Act  of  Parliament,. 
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then  it  is  proper  to  give  power  for  the 
matter  to  be  investigated  by  a  judicial 
tribunal,  and  that  is  a  proper  subject  for 
determination  by  the  judicial  tribunal. 
Clause  54  is  therefore  quite  consistent 
with  the  remaining  frame  of  the  Bill  with 
regard  to  the  power  of  the  High  Court 
to  determine  what  is  constitutional  or 
unconstitutional.  Take  the  case  of  a  law 
passing  beyond  the  powers  given  under 
clause  52,  and  which  law  does  pass  beyond 
those  powers,  and  therefore,  invades  the 
domain  of  the  states,  which  are  protected 
under  clauses  99  and  100.  That  is  a 
matter  which  will  be  apparent  on  the  face 
of  the  law  in  question,  and  therefore,  there 
is  material  for  the  High  Court  to  declare 
the  law  invalid.  And  so,  if  you  consider 
other  cases  that  might  arise  under  the 
Constitution,  you  will  find  that  it  will 
always  be  apparent  upon  the  face  of 
the  law  in  question  whether  it  departs 
from  constitutional  power  or  not, 
and  in  such  cases  there  is  material 
for  the  High  Court  to  determine.  So 
it  is  in  regard  to  clause  55  :  If  it  is 
apparent  on  the  face  of  a  law  that  it 
embodies  two  subjects  of  taxation  when 
it  should  only  embody  one — where,  in 
fact,  it  is  a  tack  as  well  as  an  Appropria- 
tion Bill — that  will  be  apparent  on  the  face 
of  the  law,  and  is  therefore  within  the 
functions  of  the  judicial  tribunal,  be- 
cause the  court  is  enabled  to  deal 
with  what  appears  upon  the  face  of 
such  laws  when  they  emerge  (if  they 
ever  do  emerge)  from  Parliament. 
As  to  the  mere  matter  of  prooedure,  I 
quite  grant  that  there  are  matters  of 
procedure  involved  in  clause  55  the  same 
as  they  are  involved  in  clause  54,  but 
the  point  is  this :  Whether,  as  between 
clause  54  and  clause  55,  it  is  not  a  fact 
that  in  infractions  of  clause  54  material 
for  judicial  determination  is  on  the  face 
of  the  Act,  while  in  infractions  of  clause 
55  there  is  no  such  material  to  be  found 
at  all? 

Mr.   Trbnwith. — They  both  deal  with 
procedure. 

[Mr.  Barton. 


Mr.  BARTON.— Of  course  they  both 
deal  with  procedure,  and  a  man  and 
a  goat  are  both  animals,  but  it  does  not 
follow  that  they  are  the  same  thing. 
I  am  astonished  that  my  honorable  friend 
does  not  see  that  while  matters  of  pro. 
cedure  may  be  common  to  both  sub- 
jects involved  in  clause  54  and  clause  55, 
there  is  something  beyond  mere  procedure 
in  the  questions  involved  in  clause  55, 
something  which  stands  out  on  the  face  of 
the  law  when  passed,  and  with  regard  to 
clause  54  there  is  absolutely  nothing  of  the 
kind  for  a  court  to  take  hold  of.  Besides, 
one  would  consider  that  the  strongest 
defender  of  popular  liberty  would  admit 
that  where  questions  simply  involve  the 
relations  of  two  Houses  inter  se  in  the 
shape  of  conducting  business,  however 
important  and  substantial  they  may 
be,  it  is  not  a  part  of  the  province 
of  us,  who  are  making  a  Constitution, 
to  set  a  tribunal  to  watch  over  the 
manner  in  which  they  conduct  their 
procedure  alone;  but  where  there  is  a 
question  of  right  involved,  where  there  is 
a  question  which  brings  on  to  the  face  of 
a  law  an  infraction  of  right,  then  the  fact 
that  there  is  also  procedure  involved 
should  be  no  stoppage  to  the  action  of  a 
judicial  tribunal,  because  what  it  inquires 
into  is  not  the  procedure,  but  the  infrac" 
tion  of  express  terms  in  the  Constitution 
apparent  on  the  face  of  the  law.  I  think 
that  is  the  real  difference  between  the  two 
clauses.  It  is  not  a  fact  that  clause  54  is 
a  clause  solely  for  the  protection  of  the 
House  of  Representatives.  It  confers  cor- 
responding rights.  The  argument  fails 
there,  because  as  to  clause  54  there  are 
rights  given  to  the  Senate  with  reference 
to  certain  classes  of  Bills  appropriating  or 
imposing  fines,  or  demanding  or  appro- 
priating licence-fees  or  fees  for  service. 

Mr.  Isaacs. — They  are  only  exceptions, 
though. 

Mr.  BARTON.— They  import  a  right. 
My  honorable  friend  cannot  get  out  of  it 
in  that  way.  He  cannot  say,  because  it 
reads    as    an    exception  it  does  not   also 
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confer  a  right  The  test  of  that  is  this : 
Let  the  Senate  originate  a  law  which  con- 
tains a  provision  fof  imposing  or  appro- 
priating tints  <»r  penalties,  or  which  enables 
a  demand  or  appropriation  of  fees  for  licences 
rvioes,  and  that  law  is  valid 
within  the  Constitution.  The  Senate  lias 
a  right  to  originate  the  law,  and  therefore 
this  provision  conveys  a  right.  Now, 
there  is  a  further  provision  there.  While 
tin  Senate  is  prohibited  from  amending 
laws  imposing  a  tax  or  appropriating 
money  for  the  annual  services  of  the 
Government,  sub-section  (4)  gives  the 
Senate  the  right  to  make  suggestions,  so 
that  while  there  are  rights  given  here  to 
the  House  of  Representatives  to  originate 
Tax  and  annual  Appropriation  Bills,  while 
the  Senate  may  not  amend  those  two 
classes  of  Bills,  there  are  certain  other 
classes  of  Bills  which  it  can  originate, 
there  are  certain  other  classes  of  Bills 
which  it  can  amend,  and  besides  that, 
under  sub-section  (5) : — 

Except  as  provided  in  this  section  the  Senate 
shall  have  equal  power  with  the  House  of 
Representatives  in  respect  of  all  proposed  laws. 

It  has,  moreover,  the  power  of  suggestion 
in  Money  Bills.  Then  there  are  co- 
relative  rights  given  by  clause  54.  Any 
one  who  argues  that  the  right  of  the  House 
of  Representatives  under  that  clause  is 
not  protected  is  exposed  to  this  answer  : 
Neither  are  the  rights  of  the  Senate 
under  that  clause  protected  by  any 
reference  to  the  High  Court1?  The  fact 
is  that  they  are  mere  matters  of  pro- 
cedure, and  do  not  go  beyond  procedure, 
however  much  they  may  involve  substan- 
tive rights  in  their  relation  to  the  people. 
While  they  only  appear  as  matters  of  pro- 
cedure the  result  of  it  is  this :  That  as 
eaoh  House  has  rights  under  that  clause  so 
each  House  may  claim  equal  protection,  but 
those  who  are  arguing  that  clause  55  should 
be  maintained  are  met  with  the  objection 
that  under  clause  54  the  House  of  Repre- 
sentatives has  not  correlative  protection. 
The  answer  to  that  is  that  under  clause  54 
the  Senate  has  not  correlative  protection. 
[127] 


Mr.  K j:i i ».  —  The  rejoinder  to  that  is  that 
in  clause  55  all  the  Senate's  rights   arc 
enumerated,  but  none  of  the  other  Hoi 
are   enumerated,    so    that  they  do  get  a 
protection. 

Mr.  BARTON. — I  was  coming  to  that. 
The  sum  of  my  honorable  friend's  argu- 
ment in  regard  to  clause  54,  when  he 
that  the  rights  there  conferred,  being 
rights  of  the  House  of  Representatives, 
are  not  protected  by  a  reference  to  the 
High  Court,  falls  to  the  ground,  because 
there  are  correlative  rights  under  that  very 
clause  given  to  the  Senate,  and  it  is  not 
sought  to  make  these  rights  protected  by 
the  court  either.  Why?  Because  they 
are  not  those  subjects  which  you  can 
trace  on  an  Act  of  Parliament.  When  you 
come  to  clause  55,  my  honorable  friend  is 
right  in  saying  in  one  sense  they  are  pro- 
tections to  the  Senate.  Let  us  examine 
the  matter  a  little.  Is  it  right  that  there 
should  be  tacking  ?  There  is  not  an  hon- 
orable member  in  the  Convention  who  will 
not  say  that  it  is  wrong.  This  clause 
in  itself  is  a  clause  to  prevent  tacking, 
therefore,  it  is  a  clause  to  do  right — for 
whom  1 — for  the  people  themselves.  What 
is  the  good  of  our  arguing  this  question 
on  the  basis  of  the  rights,  inter  se,  of  the 
two  Chambers,  when  the  whole  life  of 
both  these  Chambers  is  that  they  are 
servants  of  the  public  ?  For  whom  are 
these  protections  in  clause  55  introduced  1 
Is  it  for  the  Senate  they  are  introduced  ? 
No,  it  is  for  the  public.  It  is  to  prevent 
one  House  of  Parliament  from  making  a 
tack,  and  by  that  tack  obtaining  the  pas- 
sage of  a  law  or  its  rejection  at  the  price 
of  a  popular  conflict.  So  that  if  there  is 
to  be  no  popular  conflict,  a  wrongful  law 
is  to  be  passed ;  and  if  right  is  to  be  done, 
there  is  to  be  a  popular  conflict.  That  is 
the  very  state  of  things  which  has  existed 
in  these  colonies,  and  which  it  is  the 
object  of  that  clause  to  prevent.  But  what 
is  the  use  of  saying  that  is  a  clause  for  the 
protection  of  the  Senate  when  it  is  in  its 
very  essence  a  clause  for  the  protection  of 
the  people  ?     That  is   the  answer  to  the 
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argument.  It  is  not  because  some  of 
these  matters  are  in  form  a  prohibition 
to  the  House  of  Representatives,  they 
are  protections  to  the  Senate  and  in- 
juries to  the  House  of  Representa- 
tives. Let  us  then  consider  the  position 
of  these  Houses  one  with  another.  One 
would  imagine  if  the  clause  operates,  as 
they  call  it,  as  a  protection  to  the  Senate, 
therefore  something  is  taken  away  from 
the  House  of  Representatives.  If  there 
is  a  sum  total,  and  you  give  a  certain 
amount  to  the  Senate  instead  of  leaving 
it  all  with  the  House  of  Representatives, 
then  by  so  much  as  you  give  the  Senate 
the  argument  is  that  you  take  away  from 
the  House  of  Representatives.  1  f  that  is 
so,  let  somebody  tell  me  what  right  is 
taken  away  from  the  House  of  Represen- 
tatives and  given  to  the  Senate.  What 
right  is  there  in  any  House  of  Represen- 
tees so  to  confuse  the  constitutional 
functions  of  two  Chambers  as  to  import 
into  a  measure  of  legislation,  and  obtain 
for  it  the  assent  of  the  highest  authority, 
which  measure  of  legislation  amounts  in 
itself  to  a  cutting  down  of  constitutional 
rights,  not  provided  for  the  sake  of  the 
members  of  the  Chamber,  but  provided  for 
the  protection  of  the  people  ?  That  is  the 
answer  I  have  to  all  thisr  It  seems  to 
me  that  constitutional  rights  given  to  the 
Senate,  or  constitutional  rights  given  to 
the  House  of  Representatives,  under  this 
Constitution  cannot  for  a  moment  be 
dealt  with  or  thought  of  or  spoken  of  as 
rights  given  to  this  Chamber  or  to  that 
Chamber.  They  are  rights  given  to  the 
people  in  the  two  different  aspects  in 
which  the  people  stand  under  a  Federal 
Constitution — one  set  of  rights  given  to  the 
people  as  a  constitutional  whole  at  large 
in  proportion  to  numbers,  the  other  set 
given  to  the  persons  who  form  the  whole 
entity  of  a  state,  and  who  elect  a  contin- 
gent to  the  Senate.  So  that  there  is  no 
question  of  taking  away  rights  from  the 
House  of  Representatives  and  conferring 
rights  upon  the  Senate.  We  are  not  here 
to  deal  with  the  particular  rights  of 
[Mr.  Barton. 


particular  Chambers  ;  we  are  here  to  deal 
with  popular  rights,  and  to  see  that  those 
popular  rights  find  expression  in  adequate 
language.  When  we  have  done  that,  we 
have  done  all  we  are  commissioned  to  do 
with  reference  to  the  relations  between 
each  other  of  the  two  Houses,  and  the 
validity  of  laws  passed  by  both  of  them. 
To  sum  up  then,  I  submit  that  the  argu- 
ment of  my  learned  friend  (Mr.  Isaacs), 
in  favour  of  his  proposal  to  insert  the 
word  "proposed"  amounts  really  to  an 
argument  that  the  law  is  not  sufficiently 
clear.  If  he  does  not  think  so,  I  should 
be  glad  to  know  in  what  way  it  is  sug- 
gested that  it  should  carry  out  the  same 
objects,  and  yet  be  made  clearer.  I  think 
that  "  the  ordinary  annual  services  of  the 
Government "  are  words  which  are  well 
understood,  and  which  no  court  can  mis- 
take. It  may  be  that  they  may  make  it 
necessary  for  the  Appropriation  Bill  to  be 
rather  rigidly  guarded  when  it  is  brought 
before  Parliament,  but  that  is  one  of  the 
inconveniences  necessary  to  the  doing  of 
right. 

Mr.  Isaacs. — Suppose  you  had  in  the 
Appropriation  Bill,  a  grant  of  £500  pay- 
able to  John  Brown,  and  it  was  not  one 
of  the  ordinary  annual  services  of  the 
Government :  could  not  the  court,  under 
this  sub  section,  set  the  whole  law  aside  ? 

Mr.  BARTON.— There  is  no  doubt  that 
I  might  be  tempted  to  return  the  same 
answer  to  that  question  which  a  speaker 
on  a  memorable  occasion  returned. 

Mr.  Isaacs. — It  is  a  very  good  reason  ( 
for  not  having  the  clause  in  the  Bill. 

Mr.  BARTON. — It  is  no  reason  for  not 
having  the  clause  in  the  Bill.  If  my 
learned  friend  thinks  that  the  words  as 
they  stand  are  liable  to  confusion,  if  he 
thinks  that  the  ordinary  annual  services 
of  the  Government  do  not  sufficiently 
define  the  ordinary  annual  Appropriation 
Bill — an  Act  which  the  Governrnent  must 
pass  to  carry  on  its  own  existence  — 
let  him  suggest  some  better  form 
of  words.  Let  him  make  the  clause 
cle-irer,  and  by  so   much   as  he  makes  it 
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\  the  whole  point  and  effect 
of  his  own  argument;  If  the  court  were 
lo  decide  that  this  grant  of  money  to  John 

ii  is  part  of  the  ordinary  annual  ser- 

of ;  be  Government,  let  it  be  so  ;  but 

if  it  is  not  to  decide  the  question  we  will 

Sod  that  out,  and  it  can  be  rectified 

in  six  hours. 

Mr.  Tkk.nwitii. — But  in  the  meantime 
the  whole  Bill  goes. 

Mr.  Isaacs. — The  whole  law  goes. 

Mr.  BARTON.— In  the  meantime  the 
whole  Bill  need  not  go.  We  know  very 
well  that  the  whole  Bill  does  not  go  under 
these  circumstances,  and  I  am  astonished 
that  some  of  my  honorable  friends  have 
not  sufficient  recollection  of  Victorian  his- 
tory not  to  tell  us  that. 

Mr.  Isaacs. — We  have  too  vivid  a 
recollection  of  Victorian  history  to  allow 
this  to  pass. 

Mr.  BARTON.— Well,  summing  up, 
if  the  argument  is  that  the  sub-sec- 
tion should  be  made  clearer,  let  us 
have  suggestions  for  the  clearing  of  the 
sub-section,  and,  in  proportion  as  those 
suggestions  are  good,  the  necessity  for  my 
learned  friend's  amendment  diminishes ; 
but  I  submit  that  where  a  law  bears 
on  its  face  the  evidence  of  an  in- 
fraction of  the  Constitution,  we  should 
be  entitled  not  to  allow  the  process  of  that 
law  to  be  regulated  by  mere  methods  of 
procedure,  but  to  submit  them  to  the 
determination  of  the  court,  because  of  the 
evil  which  appears  on  their  faces.  Then, 
as  regards  the  objections  taken  to  clause 
54,  I  submit  that  under  that  clause  the 
rights  of  the  Senate  and  the  House  of 
Representatives  are  correlative  rights,  but 
that  we  are  not  here  to  confer  rights  on 
Chambers,  except  by  way  of  making  them 
instruments  of  the  rights  of  the  people — 
that  so  far  as  we  assume  to  do  that 
we  do  that  sufficiently  under  clause  54, 
a  clause  relating  to  procedure,  without 
invoking  a  judicial  tribunal  to  inter- 
fere with  mere  matters  of  procedure ; 
but  that  where  the  matters  are  not  only 
procedure,  but  go  beyond   procedure,  so 


as    to    be    matters    which    carry    on    their 
face  the  evidence  of  distinct  infraction-  of 
the  Constitution,    then,  ai  we  do  under 
clause    55,   we  do  right  to   submit   t 
matters  to  the  judicial  tribunal. 

Mr.  HOLDER  (South  Australia). —I 
agree  with  those  honorable  members  who 
desire  to  see  a  strong  Senate  established 
under  this  Constitution  ;  but,  at  the  s  one 
time,  I  am  not  one  of  those  who  will 
make  a  mere  fetish  of  this  Senate,  who 
will  on  every  possible  occasion  drag  in 
the  question  of  state  rights,  as  if  some- 
how or  other  through  the  magic  of  the 
High  Court,  and  not  the  Parliament 
established  by  the  people,  the  state  rights 
were  to  override  the  people's  rights,  and 
the  rights  of  the  people  were  to  be  for- 
gotten altogether.  Those  who  have  been 
taking  that  position,  which  many  have 
taken  against  the  amendment  too,  have  net 
been  arguing  for  a  strong  Senate.  They 
have  really  been  arguing  for  a  High  Court 
— a  High  Court  to  be  brought  in  on  every 
possible  pretext ;  a  High  Court  which  is 
to  override  the  Senate  and  the  House  of 
Representatives,  and  everything  else  :  a 
High  Court  which  is  to  so  dominate  this 
Constitution  as  to  make  it  not  a  Consti- 
tution which  we  wTould  desire  to  endow  a 
free  people  with,  but  a  Constitution  which 
we  well  might  shrink  from  coming  under. 
Now,  the  arguments  which  have  been  used 
against  Mr.  Isaacs'  amendment,  following 
out  first  those  that  have  been  used  last, 
are  that  there  is  no  effort  here  to  give  a 
special  protection  to  the  Senate  that  is 
not  given  to  the  House  of  Representative. 
We  have  been  asked  by  Mr.  Barton 
whether  it  is  not  an  important  matter  to 
prevent  tacks?  Now,  I  ask  any  responsible 
politician  whether  it  is  not  just  as  impor- 
tant to  secure  that  all  appropriations  of 
public  revenue  shall  originate  in  the 
Lower  House  as  it  is  important  to  pre- 
vent tacks?  The  first  is  surely  as  im- 
portant as  the  other.  And  yet  we  are 
told  that  the  prevention  of  tacks 
must  be  carried  to  the  extent  of  going  to 
the   High  Court;  but  that  in  the  other 
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case  we  must  leave  the  matter  to  the 
determination  of  parliamentary  procedure 
through  the  various  stages  of  the  Bill. 
Now,  if,  for  argument's  sake,  we  believe 
the  special  support  of  the  High  Court  is 
to  be  given  under  clause  55,  certainly  that 
same  special  support  ought  to  be  given 
under  clause  54.  I  believe,  however,  that 
we  shall  have  a  Senate  so  strong  in  itself 
that  it  will  not  require  to  be  spoon-fed  by 
the  High  Court.  I  believe  the  Senate 
will  be  strong  in  its  reputation  with  the 
whole  body  of  the  people  of  the  Common- 
wealth, and  I  refuse  to  believe  that  the 
Senate  requires  to  be  put  in  a  sort  of  sub- 
sidiary position  to  the  High  Court  lest  it 
might  not  be  able  to  protect  itself,  and 
thus  to  make  the  High  Court  do  for  the 
Senate  what  it  cannot  do  for  itself.  Our 
honorable  leader  says  that  matters  under 
clause  54  are  purely  matters  of  pro- 
cedure, and,  therefore,  as  matters  of  pro- 
cedure they  would  not  appear  on  the  face 
of  the  measure.  Now,  I  dispute  both 
those  arguments.  I  dispute  first  that 
matters  under  clause  54  are  matters  of 
procedure,  concerning  which  no  definite 
evidence  can  be  brought  before  the  High 
Court.  I  would  point  out  to  my  honor- 
able friend  that  the  journals  of  the  Houses 
of  Parliament  would  show  the  separate 
stages  of  the  measure  in  question,  and 
would  clearly  exhibit  whether  the  pro- 
cedure prescribed  by  clause  54  had  been 
observed.  Therefore,  the  High  Court 
could  be  put  in  a  position  to  decide  the 
matters  under  clause  55,  particularly  ques- 
tions touching  an  Appropriation  Act.  I 
dispute  the  statement  that  all  that 
concerns  an  Appropriation  Act  is  limited 
by  this  clause  to  what  appears  on  the  face 
of  the  measure  itself.  In  an  Appropria- 
tion Act  we  should  have  so  many  hundred 
thousand  pounds  for  this,  and  so  many 
hundred  thousand  pounds  for  that,  and 
other  items ;  but  we  should  have  no 
detail  whatever.  In  no  Appropriation  Act 
passed  by  any  Parliament  is  there  given 
small  details  of  the  amounts  appropri- 
ated. An  Appropriation  Act  would  often 
[Mr.  Holder. 


include  amounts  of  £10,000,  £15,000, 
£20,000,  and  larger  sums,  the  details  of 
which  would  be  lost  altogether  in  the 
mass  of  votes  included  in  the  Act. 
Therefore,  it  is  quite  impossible  for  any 
court  to  tell  from  the  mere  construction 
of  an  Appropriation  Act  whether  the  items 
do  comprise  moneys  required  for  the  ordi- 
nary annual  services  of  the  Government, 
even  if  that  phrase  "  ordinary  annual  ser- 
vices of  the  Government "  were  beyond 
dispute.  Personally,  I  do  not  know  what 
the  phrase  means,  and  I  do  not  suppose  it 
is  possible  for  anybody  definitely  to  say 
what  it  means. 

Mr.  Rbid. — With  a  new  Government  it 
will  be  a  very  difficult  matter  to  know 
what  are  "  ordinary  annual  services." 

Mr.  HOLDER.— Yes;  but  every  item 
must  be  an  annual  expenditure,  not  one 
which  comes  on  specially.  Now,  we  all 
know  that  all  sorts  of  special  emergencies 
arise  in  every  country,  and  that  special 
provision  has  to  be  made  for  every  such 
emergency. 

Mr.  Isaacs.— Would  £50,000  for  con- 
tingencies be  regarded  by  the  court  as 
money  appropriated  for  the  ordinary 
annual  services  of  the  Government? 

Mr.  Reid. — That  would  be  a  nice  ques- 
tion for  the  High  Court  to  determine. 

Mr.  HOLDER. — Extraordinary  amounts 
would  have  to  be  voted  specially  under 
this  provision.  But  I  want  to  urge  an- 
other reason  why  I  decline  to  accept 
the  first  of  the  arguments  brought  against 
Mr.  Isaacs'  amendment.  Mr.  O'Connor 
said  it  was  not  right  that  a  majority 
of  the  Senate  at  any  one  time,  or  a 
majority  of  the  House  of  Representatives, 
should  have  it  in  their  power  to  waive  any 
material  point  in  this  Constitution.  Now, 
I  desire  to  say,  in  reply  to  that  argument, 
that  it  is  not  a  question  of  a  majority 
of  either  or  both  Houses  of  Parliament. 
Given  a  measure  which  has  passed  both 
Houses  of  Parliament — a  measure  which 
was  originated  in  the  House  of  Represen- 
tatives, and.  read  a  first,  secund,  and  third 
time  ;  then  going  on  to  the  other  branch 
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of  the  Legislature,  and  there  read  a  first, 
second,  and  third  time— it  should  be  com- 
petent, not  for  a  majority  of  either  House 
of  Parliament,  but  for  any  single  member 
of  either  House  of  the  Legislature,  to  raise 
a  point  as  to  the  form  of  the  Bill,  and  to 
have  the  Bill  ruled  out  of  order  by  the 
President  of  the  Senate  or  the  Speaker  in 
the  House  of  Representatives,  and  thrown 
under  the  table.  Surely  that  is  a  sufficient 
protection.  As  the  Presidentof  theConven- 
tion  reminds  me,  it  would  be  the  absolute 
duty  of  the  Speaker,  in  the  House  of  Re- 
presentatives, and  of  the  President,  in  the 
Senate,  to  look  into  the  matter,  each  on 
his  own  account,  without  waiting  for  the 
question  to  be  raised.  Now,  I  ask  hon- 
orable members  which  is  the  more  im- 
portant body  to  deal  with  this  question 
— the  High  Court,  the  members  of  which 
may  or  may  not  have  had  any  experience  of 
parliamentary  procedure,  and  who,  there- 
fore, would  deal  with  the  question  accord- 
ing to  legal  procedure  as  a  matter  of  dry 
law,  or  the  President  of  the  Senate  and 
the  Speaker  of  the  House  of  Represen- 
tatives, who  will  be  practised  Members  of 
Parliament,  gentlemen  who  have  had 
many  years'  experience  of  parliamen- 
tary procedure?  If  we  want  a  tribunal 
before  whom  this  matter  should  come 
for  final  decision,  the  President  of  the 
Senate  or  the  Speaker  of  the  House 
of  Representatives  would  each  be  a  bet- 
ter tribunal  than  even  the  High  Court, 
of  which  we  have  heard  so  much.  I  think 
we  are  far  safer  in  leaving  our  rights 
in  the  hands  of  the  President  and  Speaker 
than  in  the  hands  of  any  one  else.  But  I 
want  to  put  a  little  more  stress  on  the 
fact  I  just  mentioned,  namely,  that  one 
dissentient  member  could  prevent  the 
passage  of  an  informal  Bill  if  Mr.  Isaacs' 
amendment  be  carried.  It  has  been  said 
that  states  might  be  bought  over,  that  the 
representatives  of  different  states  might  be 
won  to  support  a  particular  measure  or  a 
particular  Government,  because  of  some 
promises  of  expenditure  in  their  states. 
Now,  is  it  likely  that   the  whole  of  the 


representatives  of  one  state  would  lend 
themselves  to  that  kind  of  thing,  even  if 
one  or  two  would  do  so — and  I  am  not 
going  to  believe  even  that?  Surely  there 
would  be  at  least  one  representative  out 
of  the  whole  Senate  and  one  member  of 
the  House  of  Representatives,  who  would 
have  individuality  enough,  and  strength 
enough,  to  get  up  and  challenge  the  order 
of  any  particular  measure  which  might  be 
disorderly  under  this  clause  of  the  Consti- 
tution. 

Mr.  Isaacs. — They  would  not  all  sit  on 
the  same  side  of  the  House. 

Mr.  HOLDER.— I  should  think  not. 
They  would  not  all  be  Ministerialists,  or 
all  members  of  the  Opposition,  or  all  mem- 
bers of  any  particular  party  ;  and  I  cannot 
believe  that  any  Bill  which  contained 
anything  objectionable  at  all  could  pass 
through  both  Houses  of  the  Federal 
Legislature  without  finding  some  one 
member  of  either  of  the  two  Houses  who 
would  rise  to  a  point  of  order,  and  have 
such  a  Bill  laid  aside  of  necessity  as 
being  out  of  order  under  this  provision. 
A  further  point  which  I  would  like  to 
press  upon  the  attention  of  honorable 
members  is :  That  this  clause  as  it  stands 
practically  leaves  open  many  paths  lead- 
ing to  a  precipice.  The  limitation  by 
which  a  decision  of  the  High  Court  might 
upset  the  whole  Commonwealth  law  in- 
volves that  those  pathways  are  all  left 
open.  Now,  our  custom  is  to  believe  that 
prevention  is  better  than  cure — that  it  is 
better  to  place  an  obstacle  on  a  path  lead- 
ing to  a  difficulty  rather  than  to  leave  the 
people  to  walk  along  that  path  until  they 
are  on  the  very  verge  of  the  precipice. 
Clause  55  uses  the  term  "  laws,"  and  not 
"Bills"  or  "proposed  laws,"  so  that 
honorable  members  will  sec  that,  under 
clause  55  as  it  stands,  a  Bill  contain- 
ing half-a-dozen  subjects  of  taxation — 
a  measure  which  may  be  an  Appropriation 
Act  with  a  tack  or  with  anything  else  ob- 
jectionable in  it — may  be  introduced  per- 
fectly legally,  and  whilst  it  is  only  a  Bill 
no  objection  could  be   taken  to  it.      No 
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member  could  rise  in  his  place  and  object 
to  the  Bill  as  being  disorderly,  and  no 
President  of  the  Senate  and  no  Speaker  of 
the  House  of  Representatives  could  rule 
the  measure  out  of  order. 

Mr.  Dobson. — Surely  that  cannot  be 
so.  Would  not  the  Speaker  be  justified  in 
guarding  the  rights  of  the  House  of  Re- 
presentatives, even  though  no  honorable 
member  raised  a  point  of  order  1 

Mr.  Reid. — Would  not  the  President  of 
the  Senate  be  justified  in  guarding  the 
rights  of  the  Senate  ? 

Mr.  HOLDER.— What  I  was  going  to 
point  out  is:  That  while  under  clause  54  a 
Bill  is  illegal  under  certain  conditions' 
under  clause  55  there  is  no  word  of  con- 
demnation of  any  Bill.  A  Bill  may  be  not 
merely  a  measure  which  includes  different 
methods  of  taxation,  but  may  bean  Appro- 
priation Bill  with  a  tack,  and  yet,  while  it 
is  only  a  Bill,  it  is  all  right  under  clause 
55.  No  member  can  call  attention  to  the 
fact  that  it  proposes  to  violate  the  Consti- 
tution, and  the  Speaker  of  the  House  of 
Representatives,  or  the  President  of  the 
Senate,  cannot  rule  that  the  Bill  is  out  of 
order,  so  that,  not  until  you  are  on  the 
very  verge  -  of  the  precipice,  in  fact,  until 
you  have  taken  your  fatal  step,  and  have 
your  foot  just  over  the  chasm  and  cannot 
recover  yourself,  is  the  measure  to  be  pro- 
nounced illegal. 

Mr.  Barton.  — Is  that  so?  Would  not 
the  President  of  the  Senate  or  the  Speaker 
of  the  House  of  Representatives  be  bound, 
as  Presidents  and  Speakers  are  now,  to 
point  out  to  their  respective  Houses  that 
the    law    proposed    to    be   adopted    was 


illegal  ? 


Mr.  Reid. — And  are  not  the  President 
and  Speaker  better  guardians  of  our  rights 
than  the  High  Court  in  this  case  1 

Mr.  HOLDER.— If  I  was  a  member  of 
the  Federal  Parliament,  and  such  a  mea- 
sure was  submitted,  I  should  ask  the 
Speaker— "Is  this  Bill  out  of  order?" 
And,  if  Mr.  Isaacs'  amendment  is  not 
passed,  the  Speaker  would  certainly  have 
to  say  "No." 
[Mr.  Holder. 


Mr.  Barton. — I  think  he  would  have 
to  say  "  Yes."  He  would  have  to  say  that 
any  Bill  which  was  unconstitutional  was 
out  of  order. 

Mr.  HOLDER.— But  under  clause  55 
the  Bill  would  not  be  unconstitutional  until 
it  became  an  Act. 

Mr.  Barton. — Oh,  yes,  it  would. 

Mr.  HOLDER.— As  far  as  the  speech  of 
our  leader  indicates,  he  is  bound  to  sub- 
stitute for  the  word  "  laws,"  in  clause  55, 
the  word  "Bills"  or  the  term  "proposed 
laws,"  so  as  to  make  such  measures  illegal 
from  the  start. 

Mr.  Barton. — Not  necessarily.  Before 
you  could  demonstrate  that,  you  would 
have  to  maintain  this  position :  That  the 
Speaker  or  President  cannot  say  a  Bill  is 
out  of  order  which  proposes  to  abrogate 
the  Constitution. 

Mr.  HOLDER.— But  the  Bill  is  not  out 
of  order,  under  clause  55,  until  it  becomes 
an  Act. 

Mr.  Isaacs. — And  it  may  be  amended 
and  brought  iuto  perfect  legality  before  it 
is  passed. 

Mr.  HOLDER.— Yes,  it  could  be  altered 
to  make  it  constitutional,  but  as  long  as 
it  is  a  Bill  it  is  to  be  legal,  whatever  it 
contains,  and  it  can  only  become  illegal 
when  it  is  passed  into  an  Act. 

Mr.  Dobson. — You  have  acted  as  At- 
torney-General to  some  purpose. 

Mr.  HOLDER. — It  does  not  require  a 
legal  member  to  point  out  this  defect.  It 
is  obvious  to  the  lay  mind. 

Mr.  Dobson. — It  is  a  legal  quibble. 

Mr.  HOLDER.— I  am  sure  that  the 
honorable  member  will  not  say  that  when 
he  sees  the  absolute  distinction  that  is 
drawn  between  "  proposed  laws "  and 
"  laws  "  in  clauses  54  and  55.  It  is  no 
legal  quibble  to  distinguish  between 
"proposed  laws"  and  "laws,"  or,  as  we 
are  more  accustomed  to  call  them,  between 
"  Bills  "  and  "  Acts."  They  are  different 
things,  so  that  the  distinction  cannot  be 
overlooked.  Therefore,  there  is  no  legal 
quibble  in  the  matter  at  all.  If  we  are 
going  to  say  that  these  laws  are  to  be 
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illegal   at    their  end,   ire  bad   ; 

they  are  to  be  illegal  at  the    start     To 

say  that    Bills  shall   be  legal   up    to  the 

point    al     which    they   become  Acts,    and 
illegal    afterwards,    is    to    say    what    is 

in,  lv  absurd,  and  what  will  land  u.s 
in  an  awkward  situation,  from  which  tin-re 
,  ;>e.  I  hope  that  the  Convention 
will  adopt  Mr  Isaacs'  amendment.  I  re- 
joice to  find  that,  a  little  while  ago,  support 
was  given  to  that  amendment  b}7  Mr. 
Symon,  because,  in  speaking  on  an  amend- 
ment I  proposed  a  few  days  ago,  he  was 
anxious  the  High  Court  should  be  over 
everything,  and  that  the  people  should 
not  prevail. 

Mr.  Symon. — I  did  not  say  that.  I 
never  said  that. 

Mr.  HOLDER.— I  took  the  other  side 
on  the  occasion  I  refer  to,  and  the  hon- 
orable member  was  found  on  the  oppo- 
site side  of  the  hedge  to  me.  To-day  I 
am  glad  to  have  his  assistance,  and  I  am 
pleased  to  find  that  he  is  not  anxious  to 
exalt  the  High  Court,  but  prefers  to  trust 
the  Federal  Parliament,  which  will  repre- 
sent the  people  as  states  and  as  a  nation. 
Make  it  illegal  for  the  Parliament  to  do 
this  thing  if  you  like,  but  do  not  allow 
the  High  Court  to  come  in  after  the 
Parliament  has,  not  only  by  a  majority 
only,  but  by  every  individual  member  of 
both  Houses,  assented  to  a  certain  course. 
There  is  one  remark  I  want  to  make.  It 
is  said  that  tacks  ought  to  be  dealt  with 
differently  from  procedure  because  they 
are  for  the  protection  of  one  House  against 
another.  Ts  there  any  matter  in  which 
tacks  are  for  the  protection  of  one  House 
against  another  more  than  in  the  matters 
referred  to  iu  clause  54  ?  If  we  are  to 
have  ''proposed  laws"  in  clause  54,  we 
must  have  it  in  clause  55.  I  do  not 
regard  this  as  a  degradation  of  the 
Senate.  I  want  to  save  the  Senate  from 
its  unwise  friends,  who  think  that  it 
will  be  of  no  use  unless  at  every  turn 
it  has  the  power  to  drag  in  the  High 
Court.  I  ask  those  who  believe  that 
the  Senate  will  protect  the  states  to  give 


tin-  i  lit  it  ought  to  have,  and 

to  insert  tin-  wand  "proposed"  before 
"laws"  right  through  these  clue 

Mr.  HIGGINS  (Victoria).— I  have  sat 
quiet  and  amazed  at  the  obstinacy  with 
which  this  perfectly  innocent  amendment 
has  been  opposed.  I  confess  that  the 
money  clauses  of  the  Bill  have  been  my 
despair.  I,  to  say  the  least  of  it,  feel 
very  grave  doubt  as  to  whether  they  are 
workable,  and  particularly  in  connexion 
with  a  responsible  Government.  The 
committee  have  been  carried  into  the 
regions  of  the  abstract,  and  I  want 
to  put  before  them  certain  con- 
crete cases  applying  to  the  amendment 
that  has  been  proposed  by  the  Hon.  Mr. 
Isaacs.  What  I  want  to  say  is,  that 
unless  that  amendment  is  carried  the 
powers  of  the  Senate  will  be  curtailed.  If 
a  Bill  is  introduced  for  the  imposition  of 
a  tax  upon  land,  and  the  Senate  wish  to 
make  a  suggestion  that  the  same  amount 
of  money  may  be  raised  by  virtue  of  a 
tax  upon  sports,  they  cannot  make 
that  suggestion,  simply  because  the  Bill 
would  then  contain  two  subjects  of  tax- 
ation. 

Mr.  Dobson. — Where  is  the  harm  of 
that? 

Mr.  HIGGINS.— Clause  55  says  that 
such  a  law  would  be  invalid.  I  am  speak- 
ing from  some  little  experience  in  our 
local  Parliament.  A  Charities  Bill 
was  introduced,  and  it  was  proposed 
to  raise  the  money  for  the  charities 
by  means  of  a  sports  tax,  and  additional 
rates  upon  ordinary  lands  and  buildings. 
Supposing  that  money  was  required,  and 
the  House  of  Representatives  said  that  it 
should  be  raised  by  a  tax  upon  lands,  the 
Senate  might  then  say — "Oh,  no,  we  can 
raise  the  same  amount  of  money  by  means 
of  a  tax  on  sports  and  lands."  That  sug- 
gestion could  not  be  made,  because  if  it 
were  adopted  there  would  be  two  sub- 
jects of  taxation  in  the  Bill,  and  the  law 
would  be  invalid.  I  will  take  another 
instance  :  It  is  provided  that  laws  im- 
posing taxation  shall   deal  only  with  the 
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imposition  of  taxes.  Under  that  provision 
the  Senate  can  make  no  condition  to  a  law 
imposing  taxation,  and  it  will  have  to  ac- 
cept the  taxation  as  it  stands,  or  not  at 
all.  The  law  will  otherwise  be  treated  as 
invalid,  and  the  taxpayers  could  then  re- 
fuse to  pay  anything.  Then  sub-section  (3) 
says — "A  law  which  appropriates  revenue 
or  moneys  for  the  ordinary  annual  services 
of  the  Government  shall  deal  only  with 
such  appropriation." 

Mr.  Reid. — Every  Appropriation  Bill 
will  go  before  the  High  Court. 

Mr.  HIGGINS.— Exactly.  Every  hon- 
orable member  who  has  had  any  experi- 
ence of  Parliament  will  see  the  difficulty 
of  ascertaining  the  limits  of  the  ordinary 
annual  services  of  the  Government. 

Mr.  Dobson. — That  difficulty  ought  not 
to  be  so  very  great. 

Mr.  HIGGINS.— I  think  that  the  hon- 
orable member  has  had  experience  as 
Treasurer  as  well  as  Premier,  and  I  would 
ask  him  whether  he  can  say  what  is  meant 
by  the  ordinary  annual  services  of  the 
Government? 

Mr.  Dobson. — I  have  never  been  Trea- 
surer. 

Mr.  HIGGINS.— Sir  Philip  Fysh  is  a 
Treasurer  of  large  experience,  and  he 
knows  the  difficulty.  I  am,  however, 
dealing  with  the  point  that  you  are  cur- 
tailing the  powers  of  the  Senate  by  refus- 
ing to  accept  Mr.  Isaacs'  amendment. 

Mr.  Dobson. — Safeguarding  them. 

Mr.  HIGGINS.  —  Supposing  that  an 
Appropriation  Bill  is  brought  up  from  the 
House  of  Representatives  providing  for 
the  ordinary  annual  services,  and  pro- 
viding, amongst  other  things,  for  the 
payment  of  light-house  keepers,  the 
Senate  might  think  that  this  provision 
for  the  payment  of  the  light-house  keepers 
should  not  be  carried  unless  a  provision 
was  also  inserted  dealing  with  the  light- 
house keepers  who  had  been  dispensed 
with. 

Mr.  Dobson. — We  should  put  them  in 
a  separate  Bill. 
[Mr.  Higqins. 


Mr.   HIGGINS.— Yes,   but  the  Senate 
would  be  deprived  of  the  right  of  making 
the  suggestion.  I  want  honorable  members, 
who  have  been  wakened  up  by  the  state 
rights'  drum  being  beaten,  to  frankly  face 
the  position.     This  is  not  an  attack  upon 
state  rights  at  all.  It  is  simply  a  question 
of  the  practical  working  of  the  Constitu- 
tion.    I  feel  that  any  advocacy  I  can  use 
will  be  treated  with  suspicion  by  certain 
honorable   members,   and   I    should    have 
preferred  to  remain  silent   under  the  cir- 
cumstances. I  think,  however,  that  certain 
honorable  members  are  misconceiving  the 
object  with   which   Mr.  Isaacs  has  moved 
his  amendment.     I  tell  them  frankly  that 
there  is  no  attack,  or  idea  of  an  attack, 
on  the  privileges  of  the  Senate.     I  want 
to  put  it  as  plainly    as    I  can    that,   by 
opposing  the  amendment,  they  are  depriv- 
ing the  Senate   of  a   certain  elasticity  in 
the  exercise  of  its  powers.     The  position, 
to  me,  is  simply  ridiculous.     As  soon  as 
the   word   "  Senate "    is    uttered   there   is 
a    sudden     wakening    up    of    dry  bones. 
Honorable  members  are   at  once  on   the 
alert  to  defend  the  Senate.     Some  of  us 
hardly  care  to  mention  the  Senate  at  all. 
We  are  like  a  man  walking  along  a  street 
in   which    there  is  a  hen  ;   the   hen  sees 
the  man  coming,  and,  thinking  it  is  being 
chased,  runs  in  front  of   him  instead    of 
going  to  one  side.     Surely  we  are  able  to 
deal  with  the  merits  of  the  proposal  with- 
out regard  to  the  quarter  from  which  it 
emanates.      It  is  quite  true  that  some  of 
us  have  not  the  same  strong  notions  about 
the  constitution  of  the  Senate  as  others. 
But,  speaking  for  myself,  I  have  no  inten- 
tion at  all  of  weakening  the  Senate.  I  want 
both  Houses  to   be  strong*  but  if  they 
are  strong  they  must  be   liberal.     It  was 
Roderick  Dhu  who  used  to  use  the  whistle 
when   Fitz-James    blew    the    horn.       The 
leader  of   the   Convention   has   used    the 
whistle,   and   he  has  called    all    his   bold 
clansmen  around    the    standard    of   state 
rights.       There    is    no    desire    to    make 
any  attack  on  the   Senate,   or    upon    so- 
called  state  rights.     If  this  proposal  had 
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i  put  forward  by  the  Right  Hon.  Sir 
John  Forrest,  it  would  have  been  carried 
almost  without  a  dissentient. 

Mr.    Symon.  —  Von    ought   not    to  say 

Mr.  HIGGINS.— What  I  have  said  is 
not  disrespectful  to  Sir  John  Forrest. 

Mr.  SYMON. — We  are  dealing  with  all 
these  things  on  their  merits. 

Mr.  HIGGINS.  —  I  am  sure  the  honor- 
able member  has  seen  through  it,  although 
he  is  as  bigoted  a  state  rights  man  as  any 
here. 

Mr.    Symon. — Not  bigoted. 

Sir  John  Forrest. — What  have  I  done  ? 

Mr.  HIGGINS. — You  have  done  admir- 
ably. I  have  no  more  to  say  excepting 
that  I  hope  the  matter  will  be  dealt  with 
on  its  merits. 

Mr.  McMILLAN  (New  South  Wales).— 
I  have  listened  attentively  to  one  of  the 
ablest  debates  that  has  yet  taken  place  in 
the  Convention,  conducted  entirely  by 
legal  members.  One  of  the  difficulties 
here  is  that  we  are  mixing  up  two 
absolutely  different  things.  I  am  quite 
willing  to  allow  that  the  Hon.  Mr.  Isaacs' 
amendment  ought  to  be  made  in  sub- 
section (3),  because  it  is  absolutely  impos- 
sible, in  a  matter  of  that  kind,  to  define 
what  the  ordinary  annual  services  of 
the  year  are.  I  would  like  honorable 
members  to  look  at  the  wording  of 
these  different  sub-sections.  The  first 
sub-sections  are  absolutely  plain,  and  they 
embed  in  the  Constitution  a  right  that 
can  always  be  watched  and  vigilantly  safe- 
guarded. "  Laws  imposing  taxation  shall 
deal  with  the  imposition  of  taxation  only." 
Surely  this  is  very  clear  language,  upon 
which  points  of  order  and  questions  in 
relation  to  the  forms  of  the  House  will 
not  arise. 

Mr.  Isaacs. — If  you  were  to  bring  in  a 
Bill  to  impose  one  tax,  would  it  include  a 
power  to  repeal  another  on  the  same  sub- 
ject 1 

Mr.  O'Connor. — Undoubtedly. 

Mr.  Isaacs. — Mr.  Barton  has  given  an 
opinion  that  it  would  not. 


Mr.   McMILLAN.— We  have  tl 
lawyers  divided  on  this  question,  and  what 
is  the  layman  to  do  1 

Mr.  Kingston.  —  Would  it  include 
machinery  clauses  for  collection  ? 

Mr.  McMILLAN.— I  should  think  not. 
One  of  the  objects  of  these  sub-sections  is 
so  to  provide  for  the  management  of  our 
business  that  the  faults  and  errors  of  the 
past  shall  not  be  repeated.  Quarrels  have 
often  been  caused  between  the  two  Houses 
owing  to  the  slovenliness  and  the  unfair- 
ness which  has  dominated  the  local  Parlia- 
ments. These  quarrels  should  never  have 
occurred,  and  we  want  to  prevent  them. 
We  are  putting  the  House  of  Representa- 
tives and  the  Senate  in  an  entirely  different 
position  from  that  of  the  local  Legislatures. 
Now,  I  go  right  on  just  in  the  same  way. 
The  sub-section  reads — "Laws  imposing 
taxation,  except  laws  imposing  duties  of 
customs  and  excise — "  There  you  have 
the  exception  of  a  thing  which  it  is  diffi- 
cult to  deal  with  in  the  same  form,  and  it 
is  very  properly  excepted.  Then  we  read 
— "  shall  deal  with  one  subject  of  taxation 
only."  Where  is  the  difficulty  about  keep- 
ing that  in  view  ?  Is  not  that  a  fair  definite 
right  implanted  in  the  Constitution,  and 
not  a  matter  for  Speaker  or  President  to 
decide  upon?  Then  we  read  again — 
"  Laws  imposing  duties  of  customs  shall 
deal  with  duties  of  customs  only."  W^here 
is  the  difficulty  about  that? 

Mr.  Reid. — There  is  no  difficulty 
before  you  try.  But  you  get  a  long  Cus- 
toms Tariff,  and  you  may  find  a  few  words 
in  the  Bill  that  will  raise  a  point  of  law. 

Mr.  McMILLAN. — I  do  not  know  that. 
The  whole  thing  will  go  through  such  a 
strict  supervision  that  it  would  be  almost 
impossible  when  you  get  to  the  end  of  a 
Customs  Tariff  to  find  anything  out  of  the 
parliamentary  rules  and  procedure.  But 
when  we  come  to  sub-section  (3),  I  say 
that  the  amendment  of  the  honorable 
member  ought  to  go  in.  There  is  no 
analogy  between  the  two  Houses.  I  do 
not  go  into  the  question  as  to  whether 
the   previous    clause,  which  has  not  been 
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recommitted,  ought  or  ought  not  to  have 
teen  recommitted.  I  deal  entirely  with 
this  clause.  I  do  not  deal  in  the  refined 
manner  of  some  honorable  members  in 
regard  to  the  effect  on  the  Senate  or  on 
the  House  of  Representatives.  Some  hon- 
orable members  who  are  entitled  to  be 
heard  have  said  that  the  amendment  of 
Mr.  Isaacs  weakens  the  Senate.  Another 
honorable  member  of  very  high  legal 
ability  has  said  that  not  to  put  the 
amendment  in  would  weaken  the  Senate. 
What  are  we  to  do  1 

Mr.  Trenwith. — And  yet  this  clause  is 
throwing  legislation  into  the  hands  of 
those  people  who  cannot  agree. 

Mr.  Reld. — The  lawyers. 

Mr.  McMILLAN.— The  lawyers  ? 

Mr.  Trenwith. — Yes,  thrusting  it  on 
them. 

Mr.  McMILLAN. — That  is  one  of  those 
commonplaces  which  are  always  used. 
There  is  no  clause  or  sub-clause  of  any 
Bill  in  the  world,  even  if  it  were  framed 
by  an  angel  from  Heaven,  that  would  not 
be  the  subject  of  litigation. 

Dr.  Cockburn. — The  disagreement  is 
not  legal,  but  constitutional. 

Sir  Edward  Braddon. — You  do  not  get 
lawyers  from  Heaven. 

Mr.  Isaacs. — No,  lawyers  are  sent  there; 
they  are  not  drawn  from  there. 

Mr.  McMILLAN.  —  Looking  at  the 
clause  from  a  common-sense  point  of  view, 
are  the  provisions  a  vital  condition  of  the 
Constitution]  Was  it  worth  our  while  to 
spend  days  and  weeks  thrashing  out  these 
matters  as  a  compromise  to  the  financial 
scheme'?  We  aredealing  nowwithone  of  the 
great  compromises  of  our  financial  scheme. 
Is  that  compromise,  of  vital  importance  in 
the  financial  scheme,  to  be  made  a  matter 
of  simple  procedure  in  the  House,  liable  to 
the  judgment  of  a  Speaker  or  a  Presi- 
dent1? Or  is  it,  like  hundreds  of  other 
things,  embedded  in  the  Constitution,  so 
that,  if  at  any  time  there  be  an  infringe- 
ment, the  law  passed  would  be  invalid, 
and  the  High  Court  would  protect  the 
people  of  the  country  1  Apart  from  all 
[Mr.  McMillan. 


legal  quibbles,  that  seems  to  be  the  plain 
English  of  the  fact.  Speaking  as  an  ex- 
Treasurer,  I  say  that  it  is  impossible  to 
safeguard  you  in  the  third  section.  I 
would  be  quite  willing  to  put  in  the  word 
"  proposition,"  or  "  Bill,"  or  anything  of 
the  kind.  All  the  arguments  used  to-day 
are  valid  against  the  third  sub-clause. 
But,  as  against  the  other  sub-clauses, 
looking  at  it  as  a  matter  of  English,  and 
as  clearly  defining  the  rights  in  the  Con- 
stitution, it  seems  to  me  that  they  ought 
not  to  be  disturbed. 

Mr.  DOBSON  (Tasmania).— I  trust  that 
honorable  members  will  be  loyal  to  the 
financial  clauses,  which  were  fixed  up  after 
such  an  amount  of  speaking  and  thinking. 
The  arguments  which  honorable  members 
have  used  in  favour  of  Mr.  Isaacs'  amend- 
ment tell,  to  my  mind,  most  decidedly 
against  it.  As  Mr.  Isaacs  commenced  by 
saying  that  the  Senate  was  hedged  round 
with  too  many  protections,  I  think  we  may 
discard  the  suggestion  of  Mr.  Higgins 
that  the  amendment  would  not  weaken 
the  Senate.  It  would  not  weaken  the 
Senate  if  the  House  of  Representatives 
were  determined  to  do  everything  fairly 
and  squarely,  and  consider  every  proposal 
on  its  merits.  But  the  moment  the  House 
of  Representatives  commenced  any  tricks 
whatever,  the  clause  would  be  a  protection 
to  the  Senate.  I  regard  it  far  more  as  a 
protection  to  the  people.  If  Mr.  Cham- 
berlain •  is  right,  and  I  think  he  is,  the 
classes  of  every  community  are  divided 
into  two — those  that  have,  and  those  that 
have  not.  This  is  a  protection  to  those 
that  have;  you  cannot  take  anything  from 
the  man  who  has  no  property,  or  has  not 
anything  in  his  pocket.  All  these  money 
clauses  have  been  fixed  up  as  a  compro- 
mise. This  clause  is  to  protect  people  who 
will  have  to  bear  the  brunt  of  taxation, 
who  keep  up  the  credit  of  the  community, 
and  who,  in  point  of  fact,  have  something 
to  tax.  The  argument  I  have  not  heard 
answered  is  that  of  Mr.  O'Connor,  who  says 
that  if  the  clause  be  left  as  it  stands, 
there  is  the  court  to  declare  that  any  law 
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which  infringes  the  Constitution  is  ill 

Ii'  v<m  put  in  the  word  "proposed," 
M  Mr.  I  - 1..-  suggests,  no  matter  bow 
illegal  the  law  may  be,  the  people  would 
have  no  protection — the  High  Court 
is  robbed  <>f  the  opportunity  of  being 
the  interpreter  in  the  most  important 
matter  of  taxation.  Look  a  moment  at 
th.  practical  arguments  suggested  by 
Mr.  Garrtithers,  who  has  told  us  how  a 
Bill  becomes  law.  Compare  these  argu- 
ments with  those  of  Mr.  Reid,  who 
imagines  that  the  man  in  the  street  will 
find  a  flaw  in  some  Act  which  has  passed 
through  its  various  stages.  A  Premier 
in  the  Cabinet  instructs  the  draftsman 
or  Attorney-General  to  prepare  a  Bill,  and 
if  the  Minister  and  the  Attorney-General 
cannot  see  the  flaw,  they  must  have  very 
little  common  sense  or  they  are  corrupt. 
The  measure  then  goes  to  the  House  of 
Representatives,  the  members  of  which,  or 
their  Speaker,  or  any  one  of  their  mem- 
bers, must  have  taken  leave  of  their  senses 
if  they  cannot  see  that  the  proposed  law 
deals  with  more  matters  than  one  of  taxa- 
tion. The  Bill  goes  to  the  Senate,  and 
the  President  and  every  member  there 
must  either  be  corrupt,  or  have  taken 
leave  of  their  senses,  or  they  would  see 
any  flaw  there  may  be.  Mr.  Ueid  points 
out  that  somebody  may  find  a  flaw  when 
the  Bill  has  passed  through  all  these 
stages  under  the  eyes  of  the  very  men 
whose  duty  it  is  to  see  the  plain  language 
of  the  Constitution  carried  out.  The 
right  honorable  gentleman  has  supp 
an  absurdity. 

Mr.  Reid. — Therefore  you  do  not  need 
this  particular  safeguard. 

Mr.  DOBSON.— You  need  the  safeguard 
in  case  the  House  of  Representatives  be 
overcome  by  the  tumult  of  the  people 
who  want  something  done  which,  though 
not  quite  illegal,  is  not  fair.  Then  the 
safeguard  is  a  protection  to  the  people 
and  it  does  help  the  Senate,  not  so  much 
as  a  Senate,  but  as  the  Second  Chamber 
in  the  bi-cameral  system  we  have  adopted. 
What    is    the    use    of   our  adopting  this 


system  and  then  honorable  members  try- 
i  knock  it  down  the  next  moment,  as 
suggested  by  Mr.  Higgins?  We  want  to 
keep  the  system. 

Mr.  Higgins. — I  want  to  keep  it,  too. 

Mr.  DOBSON.— I  hope  I  have  as  great 
respect  for  the  people  as  any  honorable 
member  opposite.  The  only  difference  is 
that  those  honorable  members  want  the 
people's  voice  determined  by  one  kind  of 
machinery  and  I  want  it  determined  by 
another.  The  clause  as  it  stands  is  the 
best  machinery  I  have  yet  heard  suggested 
in  order  to  provide  that  the  House  of 
Representatives  are  not  enabled,  by  pos- 
sibly having  a  President  of  the  Senate  in 
touch  with  them,  to  do  anything  that  is 
illegal.  I  heard  an  honorable  member  say 
that  any  member  of  the  Federal  Parlia- 
ment could  prevent  an  infringement  of 
the  Constitution.  Suppose  the  Lower 
House  do  let  a  Bill  go  through  which  con- 
tains more  than  one  item  of  taxation,  or 
that  an  Appropriation  Act  contains  some- 
thing which  is  not  for  the  annual  service 
of  the  year,  and  that  Bill  goes  through  to 
the  Senate.  If  that  President  were  in 
touch  with  a  very  radical  or  liberal 
Government  in  the  Lower  House,  all  he 
has  to  do  is  to  say  that,  as  the  Bill  has 
passed  the  Lower  Chamber,  he  does  not 
take  the  responsibility  of  ruling  it  illegal. 
That  determines  the  matter. 

Mr.  Reid. — No,  it  does  not. 

Mr.  DOBSON. — My  honorable  friend  is 
wrong  in  saying  that  any  one  member 
can  stop  that  illegality.  Mr.  Holder  says 
that  if  a  proposed  law  deals  with  half-a- 
dozen  systems  of  taxation  the  Speaker  of 
the  Lower  House  would  not  rule  it  out  of 
order.  That  honorable  member  has  had 
the  privilege  of  being  Attorney-General  of 
South  Australia  for  a  few  weeks.  I  have 
never  had  the  opportunity  of  holding  that 
office,  and,  I  am  sorry  to  say,  I  cannot 
pretend  to  the  law  attainments  of  the 
honorable  member.  But  I  cannot  conceive 
that  a  President  or  a  Speaker  would  not 
rule  out  of  order  a  Bill  which  infringed 
the  very  A  B  C  of  the  Constitution.     Mr. 
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Isaacs  spoke  of  the  annual  Appropriation 
Bill  containing  an  item  of  £500  to  John 
Smith  as  a  gratuity. 

Mr.     Isaacs. — I    said    simply     "  John 
Smith,  £500." 

Mr.  DOBSON.— Well,   I  suppose    that 
John  Smith  is  an  old  servant,  or  somebody 
who  is  entitled  to  compensation,  and  there 
is  no  difficulty  whatever  in  paying  John 
Smith  his  gratuity,  or  paying  a  gratuity  of 
£100  to  Postmistress  Jones,  in  any  Appro- 
priation Bill  or  by  a  separate  Bill.  Where  is 
all  the  trouble?    Mr.  Higgins  has  spoken  as 
if  the  financial  clauses  were  full  of  doubts 
and  difficulties,  and  no  one  could  under- 
stand  them.     I   have  come  to  an  utterly 
opposite  conclusion.     I  come   to  the  con- 
clusion that  they   are  a  thoroughly  plain 
and    admirable   set  of  clauses.     I  do  not 
see  that  after  weeks  and  weeks  of  discus- 
sion they  should  be  altered   at   the  last 
moment  for  the  express  purpose,   as  Mr. 
Isaacs  lias  admitted,  of  taking  away  some 
of  the  strength  of  the  Senate. 
Mr.  Isaacs. — I  did  not  say  that. 
Mr.  REID  (New  South  Wales).— I  wish 
to  trespass  for  a  moment  in  order  to  brush 
away  a  fallacy  which  was  put  forward  by 
Mr.  Barton,  and  which  has  just  now  been 
repeated.     What  is  the  basis,  so  far  as  the 
public  are  concerned,  of  a  Taxation  Bill  or 
an  Appropriation  Bill?     The  agreement  of 
the  two  Houses  expressed  in  the  Bill,  which 
receives  the  Royal  assent.     All  the  argu- 
ment which  bears  on  injury  to  the  public 
as  flowing  from  both  Houses  agreeing  falls 
to  the  ground.     The  basis   of  the  right  to 
tax  the  people   is  fulfilled   when   the  two 
Houses   agree  that  the    people    shall  be 
taxed.      The  only  basis  of  parliamentar}' 
working  as  it  affects  the  people  is  that  the 
two  Houses  shall  pass   either  one  or  two 
Bills,  or  50  Bills.     The  question  whether 
Parliament  expresses  its  agreement  in  one 
or  two  Bills  is,  so  far  as  the  people  outside 
are    concerned,   a  matter  of  absolute  in- 
difference.    It   is  a  matter  of   procedure 
entirely  between  the  two  Houses,  and  in 
no  sense  affects  the  public.    What  matters 
it  to  the  public  outside  whether  you  tax 
[Mr.  Dobson. 


them  by  Acts  A,  B,  and  C,  or  by  Act  A  1 
The  basis  of  taxation  is  that  both  Houses 
have  come  to  the  conclusion  that  a  law 
shall  be  passed  imposing  taxation. 

Mr.  Fraser. —  Supposing  there  is  a 
"  tack,"  and  the  people  are  against  it. 

Mr.  REID.— Let  us  take  that.  In  a 
Constitution  which  has  no  express  provi- 
sion against  "  tacking "  there  has  never 
been  a  successful  attempt — there  has 
never  been  passed  in  Victoria  an  Appro- 
priation Bill  with  a  "  tack."     Victoria  was 

thrown  into  confusion  year  after  year 

Mr.  Fraser. — And  that  is  what  we 
want  to  prevent. 

Mr.  REID.— I  tell  you  that  in  the  Con- 
stitution  

The  CHAIRMAN.— Will  the  right  hon- 
orable member  kindly  address  the  Chair? 
Mr.  REID.— I  should  like,  Sir  Richard 
Baker,  to  appeal  to  you  to  protect  me  from 
those  violent  attacks  on  the  part  of  my 
friend  (Mr.  Fraser).  The  very  name  "tack " 
is  enough  to  send  him  into  a  red  heat. 
There  has  never  been  a  "  tack "  in  the 
history  of  Victoria.  And  why  ?  Because 
there  are  a  number  of  gentlemen  in  the 
Legislative  Council  who  could  see  the 
thing  was  wrong,  and  would  not  tolerate 
it. 

Mr.  Fraser. — It  w7as  wrong. 
Mr.  REID. — High-minded  patriots  who 
felt  it  was  wrong,  and  would  not  tolerate  it. 
Are  we  not  going  to  have  some  of  those 
high-minded  patriots  in  the  Senate  ?  Shal 
we  be  without  gentlemen  of  the  indepen- 
dent mind  of  Mr.  Fraser  1  One  would  be 
enough.  Does  it  not  rise  to  the  heights 
of  childishness  to  suppose  that  after  we 
agree  to  an  express  provision  in  a  Consti- 
tution against  "  tacks "  that  the  Consti- 
tution will  be  in  danger  of  being  worked 
with  "  tacks  "  1 

Mr.  McMillan. — Are  you  not  putting 
Parliament  over  the  Constitution  logically 
by  your  arguments  ? 

Mr.  REID. — Upon  my  word,  it  is  a 
great  amusement  to  me  to  hear  those  in- 
terruptions. Am  I  not  "  putting  Parlia- 
ment over  the  people  "  1    Is  not  Parliamen  t 
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put  over  tin-  people  in  order  to  devise 
measures  of  taxation  I 

Mr.  McMillan. — Ididnotsay  "people"; 
!       d  "  Constitution." 

Mr.  REID. — I  beg  your  pardon.  Has 
not  the  Constitution  created  Parliament 
to  impose  taxes  on  the  people  ?  So 
far  as  the  Constitution  is  concerned, 
the  basic  principle  of  taxation  is  that 
the  two  Houses  are  of  one  mind.  The 
moment  the  Houses  are  of  one  mind 
as  to  any  proposed  tax,  the  basis  of  that 
tax  is  complete,  and  the  question  whether 
it  is  on  one  sheet  of  foolscap  or  on  two,  is 
a  matter  affecting  procedure.  It  is  a 
mistake  in  procedure  if  you  put  the 
two  taxes  on  one  sheet  of  paper  in- 
stead of  two ;  but  if  the  Houses  are 
agreed  upon  the  tax,  irrespective  of  that 
bit  of  paper  on  which  you  put  them, 
the  moral  basis  of  taxation  is  complete. 
The  only  question  that  remains  is  the 
question,  therefore,  of  procedure.  And 
now  I  come  to  this  point.  If  this  were  a 
matter  affecting  substance  in  any  sense, 
there  would  be  a  good  deal  in  this  con- 
tention. But  we  can  leave  both  Houses 
to  see  that  substantially  their  rights 
and  privileges  are  not  infringed.  Is  it 
not  most  unlikely,  first  of  all,  that  the 
House  of  Representatives  will  deliberately 
infringe  a  provision  of  the  Constitution 
by  putting  in  things  that  are  unconstitu- 
tional 1 

[The  Chairman  left  the  chair  at  two 
minutes  past  one  o'clock  p.m.  The  com- 
mittee resumed  at  five  minutes  past  two 
o'clock  p.m.] 

Mr.  REID. — I  was  anxious  to  point  out 
that  Mr.  Barton,  whilst  his  answer  was 
complete  in  form,  did  not  give  an  answer 
that  was  complete  in  substance,  because 
he  did  not  touch  the  case  of  an  Act  which 
might;  in  some  trivial  respect,  be  exposed 
to  the  decision  of  the  High  Court,  and 
might  be  ruled  out  owing  to  that  trivial 
technical  defect.  But  I  will  deal  with 
the  matter  of  substance  under  that — the 
case  of  an  attempt  to  interfere  seriously 
with    the    privileges    laid    down   in    the 


titution  with  reference  to  these  Bills. 
1  submit  that,  if  there  is  one  subject 
on  which  the  House  can  be  safely  left  to 
look  after  its  own  interests  it  is  ; 
the  assertion  of  its  constitutional  rights, 
especially  when  they  are  expressed  in  the 
plain  words  of  the  Federal  Constitution. 
It  transcends  belief  that  any  Senate 
worthy  of  the  name  would  be  a  party  to 
the  surrender  of  rights  and  privileges 
which  are  part  of  the  statute  law.  It 
is  impossible  to  conceive.  Therefore,  we 
have  in  the  Senate  a  sufficient  protection 
of  the  Senate  and  the  Constitution, 
even  if  we  could  conceive  of  the  al- 
most incredible  thing  that  a  deliber- 
ate attempt  would  be  made  in  the 
Upper  Chamber  to  bring  up  a  Bill 
that  would  be  open  to  the  objection 
that'  it  is  illegal  and  contrary  to  the 
rights  of  the  Senate*.  What  Govern- 
ment would  be  so  foolish,  having  any 
interest  in  the  passing  of  a  measure,  as  to 
bring  forward  that  measure  in  a  form 
offensive  to  the  Constitution  ?  We  know, 
as  practical  men,  that  with  the  greatest 
skill  in  the  world  little  errors  and  small 
infringements  of  rights  creep  in  which 
are  not  much  regarded  by  sensible  men, 
which  have  no  bearing  on  the  public 
interests,  and  we  do  not  desire  that 
on  such  grounds  the  deliberate  inten- 
tion of  the  Legislature  should  be  frus- 
trated, because  the  moral  sanction  for 
any  taxation  or  appropriation  of  money  is 
the  assent  of  the  two  Houses  of  Parlia- 
ment. If  we  could  conceive  it  possible 
that  the  House  of  Representatives  would 
deliberately,  on  a  matter  of  substance, 
break  the  law  of  the  Constitution  b}' 
bringing  in  a  Bill  at  variance  with  its 
provisions,  it  is  positively  incredible  that 
we  will  ever  have  a  Senate  in  Australia 
which  would  surrender  its  own  rights  and 
privileges  and  allow  such  a  Bill  to  pass. 
The  first  is  incredible,  and  the  second 
is  even  more  so.  Therefore,  why  should 
we  throw  our  most  serious  measures 
open  to  the  risk,  on  the  ground  of  a  mere 
technicality,  of  being  upset,  and  our  affairs 
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thrown    into    confusion1?     So    far    as    the 
public  are   concerned,  if  the  two  Houses 
assent  to    a   proposition,    if   their    minds 
agree  upon  a  series  of  propositions,  so  far 
as  the  public  outside  are   concerned  it  is 
immaterial  whether  these  propositions  find 
their  place  in  one  Act  or  three.     Now,  I 
come  to  the  object  of  this   provision,  that 
a    Bill    imposing    taxation    should    only 
propose  one  form  of  taxation,  leaving  the 
customs  out.     What  was  the  intention  of 
that?     To  protect  the  public1?     Nothing 
of  the  kind  ;  because  if  both  Houses  were 
agreed  upon  the  two  parts  which  might 
appear  in  one  Bill  it  would  not  matter, 
because     their     representatives    in    both 
Houses    were    ready    to    pass    the    tax ; 
and     it    would    be    immaterial,    if    both 
Houses  agree  to    pass   the    two   subjects 
of    taxation,    whether   it   is   expressed   in 
one    Act    or    two.      Therefore,   we    come 
to   the  fact   that  the  expression  of  these 
subjects    in   separate    Acts    was   to    pro- 
tect the  Senate,  to  enable  the  Senate  to 
exercise  its  judgment  freely,  and  to  deal 
with  large  measures  of  taxation   on  their 
merits;  so    that    if    it  approved    of    one 
subject   of   taxation,  it   should   have  the 
liberty     of     approving      of     it     without 
being     compelled     to     approve     of     an- 
other form   of  taxation  which  it  disliked. 
So   that  the  object   of  this  provision  was 
entirely  in  the  interests  of  the  Senate,  to 
enable  the  Senate  to   exercise  its  wisdom 
and    discretion    unfettered    by    any    diffi- 
culty.      That   being    so,    surely    we    will 
leave  the   Senate  to  be   the  guardian  of 
its  rights  in  this  respect.     I  strongly  feel 
it  would  be  a  disaster  if   this  clause  were 
left    in    its    present    form.       It    is    now 
admitted   on   all  sides  that  it  will  not  do 
to   leave    sub-section    (3)    in    that   form. 
Now,    the   principle  is    exactly   the   same 
with  regard  to  the  other. 

Mr.  McMillan. — No.  The  difference 
is  this  :  You  can  define  the  first,  but  you 
cannot  define  the  third. 

Mr.  REID.— Surely  my  honorable  friend 
knows  that  that  definition  will  be  subject, 
not    to   the    skilled   persons   in    the   two 
[Mr.  lieid. 


Houses  as  well  as  their  President  and 
Speaker,  but  to  certain  persons  sitting 
on  the  Supreme  Court  Bench,  possibly- 
ignorant  of  parliamentary  procedure,  and 
the  necessity  you  impose  on  that  bench  is 
this:  That,  no  matter  what  the  terrible 
consequences  ma}7  be,  if  a  Bill  only  techni- 
cally invades  these  words,  that  Bill  must 
be  destroyed  by  the  bench.  Is  that  the 
position  in  which  we  should  place  serious 
acts  of  legislation — that  a  court  sitting 
in  judgment  would  have  to  tell  the 
people  from  the  bench  that  the  law 
was  substantially  in  accordance  with 
the  provisions  of  the  Constitution  ;  that 
on  all  broad  and  serious  grounds 
such  as  business  men  would  regard  there 
was  absolutely  not  one  word  to  be  said 
impeaching  the  validity  of  the  Bill ;  but, 
unfortunately,  in  line  51  there  was  a 
certain  expression  used  which  the  court 
must  hold,  being  compelled  to  decide  ac- 
cording to  statute  law,  did  not  impose 
taxation,  but  went  beyond  that,  and  there- 
fore the  Act  must  be  annulled.  It  seems 
to  me  that  position  is  so  preposterous  that 
we  should  not  have  had  to  speak  on  the  sub- 
ject. It  should  have  recommended  itself  to 
the  common  sense  of  all  of  us.  Just  picture 
the  position  of  law,  and  especially  of 
financial  law,  in  Great  Britain  if  such  a 
thing  were  possible  as  the  reviewing  of  an 
Act  of  Parliament  imposing  taxation  be- 
cause of  some  technical  flaw  in  the  pro- 
cedure of  its  passing. 

Mr.  Douglas. — They  have  no  Consti- 
tution in  England  except  custom. 

Mr.  REID. — They  have  the  best  in  the 

world. 

Mr.  Isaacs. — Hear,  hear.  The  nearer 
we  get  to  it  the  better  it  will  be  for  us. 

Mr.  REID. — There  is  one  good  thing 
about  it — and  I  think  my  honorable  friend, 
as  the  President  of  a  Legislative  Coun- 
cil, will  agree  with  me  here — it  never  al-^ 
lows  Judges  to  undo  acts  of  legislation 
because  some  clever  lawyer  has  found 
some  small  flaw  in  them.  If  the  clause  is 
passed  as  it  stands,  it  will  create  a  new 
form    of    industry.      What   prospects    of 
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it  will  give  t>  ambitious  sucking 
lawyers,  who,  by  wanning  Acts  of  the 
tture,  might  be  able  to  dis- 
r  flaws  upon  which  to  raise  points 
li  Court.  What  a  prepos- 
terous position  it  will  be  if,  because  of  the 
infringement  by  a  hair's  breadth  of  line  3 
of  sub-section  (4)  of  section  something 
hi  Act  of  the  Federal  Parliament  is 
-ide. 

Dr.  Cockburn. — Then  you  had  better 
not  have  a  written  Constitution,  because 
such  a  possibility  is  inseparable  from  a 
written  Constitution. 

Mr.  REID. — These  provisions  are  in- 
tended to  secure  the  independence  of  the 
Senate,  but  surely  honorable  members 
have  not  such  a  craven  view  of  the  Senate, 
which  they  have  taken  such  pains  to  create, 
as  to  believe  that  it  would  allow  any  sub- 
stantial outrageof  the  provisions  securingits 
independence  and  integrity  !  The  assump- 
tion is  the  most  degrading  one  that  has  been 
expressed  in  regard  to  the  Senate.  It  will 
be  a  poor  corrupt  inept  body  if  it  allows 
an  outrage  upon  its  substantial  rights 
without  a  word  of  complaint  or  notice.  If 
that  is  the  sort  of  Senate  that  our  friends 
arc  looking  forward  to,  it  should  be  wiped 
out  of  the  Constitution  altogether.  How 
can  we  put  rights  in  the  guardianship  of  a 
body  of  that  kind  if  it  cannot  be  trusted 
to  preserve  its  own  rights  1  This  idea  of 
buttressing  the  states'  Senate  by  the 
Federal  High  Court  involves  a  want 
of  confidence  in  the  integrity  of 
the  Senate.  Its  independence  is  abso- 
lutely guaranteed  even  if  the  amend- 
ment is  passed.  All  that  it  would  have  t<> 
do  would  be  to  see  that  its  independence 
was  not  violated,  and  in  all  substantial 
respects  it  would  see  that  it  was  not.  But 
occasionally,  even  in  the  wisest  bodies, 
there  is  a  lapsus,  a  slip,  not  of  principle, 
not  affecting  seriously  the  rights  of  the 
i\  would  be  absurd  to  allow  a 
ohed  little  accident  of  this  kind  to  be 
afterwards  made  the  basis  of  a  solemn 
application  to  quash  an  Act  of  Parliament. 
Such  a   thing  has  never  been  heard  of   in 


connexion  with  any  legislative  body  in  the 
world.  In  the  United  States  such  a 
thing  is  impossible. 

Mr.  Douglas. — What  about  the  income 
tax  appeal  there  1 

Mr.  REID.— The  Income  Tax  Act  there 
Upset  upon  a  question  of  substance. 
An  Income  Tax  Act  was  passed  by  Con- 
gress, but  the  High  Court  held  that  under 
a  certain  provision  of  the  Constitution 
such  a  tax  was  unconstitutional  and 
illegal,  because  it  could  not  be  equally 
apportioned  between  the  several  states. 
That  was  a  question  of  substance,  and  a 
proper  ground  upon  which  to  annul  the 
law.  There  was  there  a  violation  of  a  car- 
dinal principle  of  the  Constitution.  But 
how  could  there  be  a  violation  of  a  car- 
dinal principle  of  the  Constitution  if  some 
words  slipped  into  a  particular  measure 
which  had  no  consequence  at  all,  but 
created  merely  a  technical  flaw.  The 
Senate  will  look  after  matters  of  sub- 
stance, but  it  is  proposed  that  matters  of 
a  purely  technical  character  should  be  left 
to  lawyers  and  the  High  Court  to  look 
after.  If  the  validity  of  our  laws  is  to- 
rest  upon  such  a  precarious  position  as 
this,  there  is  rather  a  gloomy  outlook  for 
the  Commonwealth.  I  will  point  out  one 
provision  in  clause  54,  by  the  violation  of 
which  the  public  might  be  substanti- 
ally affected.  It  is  provided  in  sub- 
section (3)  of  clause  54  that  the 
Senate  may  not  amend  any  proposed  law 
in  such  a  manner  as  to  increase  any  pro 
posed  charge  or  burden  upon  the  people. 
If  the  Senate  increased  a  proposed  charge 
upon  the  people  that  would  be  a  violation 
of  a  cardinal  principle  of  the  Constitution. 
But  is  there  any  provision  which  says 
that  if  the  Senate  doubles  the  burdens  of 
the  people  any  one  can  go  to  the  High 
Court  and  protest  against  this  unconstitu- 
tional outrage?  No,  not  a  word.  A  Bill 
might  be  sent  up  to  the  Senate  proposing 
the  expenditure  of  £3,000,000,  but  the 
Senate  might  double  the  expenditure 
and  make  it  £6,000,000,  and  a  corrupt 
weak     blind    House    of    Representatives 
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might  accept  the  amendment  and  pass 
the  Bill.  Would  not  that  be  a  flagrant 
outrage  of  the  Constitution,  substantially 
affecting  the  people  who  had  to  find  the 
money  1  But  no  remedy  is  provided  for 
such  a  state  of  things.  No  one  could  go 
to  the  High  Court  and  seek  protection 
against  such  action  upon  the  part  of  the 
Senate.  Why  1  Because  the  provision  only 
affects  the  House  of  Representatives.  The 
heavenly  Senate  would  not  be  affected 
by  such  action.  A  provision  of  this  kind 
only  gives  that  sublime  body  more  lati- 
tude, more  scope,  for  the  doing  of  grand 
and  noble  things.  This  is  a  rotten  posi- 
tion to  take  up,  and  I  hope  that  honor- 
able members  will  see  that,  when  we  give 
certain  rights  to  each  House  we  can  safely 
leave  each  House  to  secure  respect  for 
these  rights.  If  a  House  is  so  low, 
weak,  and  corrupt,  as  not  to  be  willing 
to  maintain  its  own  rights,  all  the  courts 
in  the  world  cannot  make  it  straight 
and  honest,  and  a  source  of  respect 
to  the  people.  If  a  solemnly-considered 
measure  of  legislation,  under  which  a 
multitude  of  things  had  for  years  been 
done,  was  taken  by  a  young  lawyer  into 
the  High  Court,  and  upset  upon  a  trivial 
point,  what  a  farce  it  would  be.  What  a 
position  in  which  to  place  the  law-making 
power  of  the  Commonwealth.  What  a 
contemptible  basis  for  this  structure.  I 
cannot  understand  the  slowness  with  which 
the  position  is  seen.  In  the  Convention 
there  is  an  almost  besotted  craze  in  favour 
of  anything  connected  with  the  Senate. 

Sir  Edward  Braddon. — The  right  hon- 
orable member  has  been  very  slow  to  see 
the  point  himself. 

Mr.  REID.  —  If  I  have  been,  surely  my 
right  honorable  friend  will  give  me  credit 
for  seeing  it  now  that  I  do  see  it.  But 
I  find  that  I  have  done  myself  an 
injustice.  Since  the  adjournment  for 
lunch,  my  attention  has  been  directed  to  a 
speech  which  I  delivered  in  Adelaide,  and 
in  which  I  put  the  very  views  that  I  am 
now  expressing.  I  had,  however,  for- 
gotten that  I  had  spoken  upon  the  subject 
[Mr.  Reid. 


in  Adelaide.  If  you  want  to  buttress  the 
Senate,  to  protect  its  rights  as  defined  by 
the  Constitution,  do  so ;  but  do  not  allow 
some  other  authority  to  annul  solemn  acts 
of  legislation  upon  trivial  points.  Do  not 
let  our  legislation  be  the  sport  of  techni- 
cal lawyers  upon  the  assumption  that  the 
Senate  will  not  look  after  its  own  rights. 
There  is  nothing  more  absurd  in  the  world 
than  to  suppose  that  the  Senate  would 
pass  a  Bill  which  would  outrage  the  pro- 
visions of  clause  54. 

Mr.  Douglas. — Then  the  right  honor- 
able member  need  not  object  to  it. 

Mr.  REID. — My  honorable  friend  is  the 
most  successful  man  I  know  in  not  seeing 
what  occurs.  You  talk  and  reason  before 
him,  and  after  you  have  appeared  to  have 
explained  everything  he  makes  a  remark 
that  might  as  well  have  been  made  at  the 
other  end  of  the  world.  I  feel  strongly 
about  this  matter,  and  I  will  tell  hon- 
orable members  why.  I  would  protest 
against  a  provision  allowing  a  Bill  passed 
by  the  House  of  Representatives  to  be 
taken  before  the  High  Court  upon  a  techni- 
cality. Upon  precisely  the  same  grounds 
I  would  object  to  a  measure  representing 
the  matured  determination  of  both  Houses 
being  put  in  that  position.  I  hope  that 
the  amendment  will  be  carried.  The 
whole  ground  has  been  given  up  by  the 
consent  of  honorable  members  to  the 
amendment  of  sub-section  (3).  But  I 
base  my  remarks  upon  the  broad  prin- 
ciple that  the  concession  is  worth  nothing 
unless  it  recognises  that  matters  of  pro- 
cedure should  be  settled  in  the  Houses 
themselves  ;  that  they  are  matters  which 
pre-eminently  must  be  safeguarded  and 
watched  by  the  Houses  themselves. 
The  principle  applies  to  both  Houses 
equally.  I  hope  that  the  majority  of 
honorable  members  will  decide  this  matter 
upon  its  merits,  and  that  they  will  remem- 
ber that  it  is  the  work  of  the  Senate  as 
well  as  the  work  of  the  House  of  Repre- 
sentatives that  will  be  played  with  upon 
technical  points  if  the  amendment  is 
carried. 
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Sir  JOHN  DOWNER  (South  Aus- 
tralia).— I  agree  with  the  right  honorable 
member  (Mr.  Reid)  that  matters  of  pro- 
oedure  .should  be  settled  by  the  Houses 
themselves.  We  have  listened  to  speeches 
which,  whether  they  happen  to  be  right 
in  substance  or  not,  carry  conviction  from 
thef<  tfoe  with  which  they  are  delivered.  But 
dining  the  time  my  right  honorable  friend 
was  speaking  I  have  been  trying  to  think 
in  between  the  lines.  I  can  see  clearly 
enough  that  what  is  sought  to  be  done  is 
practically  to  reduce  the  relative  position 
of  the  House  of  Representatives  and  the 
Senate  to  the  relative  position  of  the  House 
of  Commons  and  the  House  of  Lords — 
a  position  that  was  well  enough  denned  in 
its  origin,  when  the  powers  of  the  twro 
bodies  were  nearly  co-ordinate;  but  now 
the  undoubted  powers  of  one  body  have 
infringed  upon  the  powers  of  the  other, 
until  it  has  become  a  mere  vetoing  body, 
with  no  power  of  origination,  and 
able  to  apply  the  veto  only  at  its  peril. 
Now,  let  us  see  what  the  right  honor- 
able gentleman  means  to  do.  He 
asks — "Why  impose  these  limitations'? 
You  can  have  three  Bills  dealing  with 
these  special  matters.  They  have  to  be 
dealt  with  separately  now  j  but  suppose 
the  two  Houses  agreed  that  they  should 
be  dealt  with  collectively,  what  invasion 
of  the  Constitution  would  there  be  1 " 

Mr.  Reid.  —  No  one  said  that  there 
would  be  no  invasion  of  the  Constitution ; 
but  no  wrong  would  be  done  to  the 
people. 

Sir  JOHN  DOWNER.— My  right  hon- 
orable friend  argues  thus  :  He  asks,  if  you 
can  agree  in  singulis,  why  cannot  you 
agree  in  globo  ? 

Mr.  Reid. — My  honorable  friend  mis- 
understands me. 

Sir  JOHN  DOWNER.— I  think  not. 
If  you  can  agree  to  things  one  at  a  time, 
why  cannot  you  agree  to  them  half-a-dozen 
at  a  time  ? 

Mr.  Reid. — I  said  that  the  law  would 
prevent  such  a  thing  being  done,  and  that 
the  Senate  would  see  that  it  was  not  done. 
[128] 


Sir  JOHN  DOWNER.— My  right  hon- 
orable friend,  in  the  warmth  of  his  decla- 
mation, did  not  put  it  in  that  way.  He 
put  it  in  the  way  that  I  am  putting  it, 
both  before  lunch  and  after  lunch. 

Mr.  Reid. — Will  my  honorable  friend 
allow  me  to  explain  1  I  said  that,  so  far 
as  the  people  were  concerned,  if  the  two 
Houses  agreed  to  measures  of  taxation,  it 
was  immaterial  whether  they  dealt  with 
one,  two,  or  three  subjects;  that  if  both 
Houses  agreed  to  such  a  measure,  it  would 
not  be  a  wrong  upon  the  people.  But  I 
went  on  to  say  that  such  a  thing  would 
never  happen,  because  the  Senate  would 
see  that  no  such  infringement  of  the  Con- 
stitution took  place. 

Sir  JOHN  DOWNER.— I  do  not  think 
that  I  have  misunderstood  or  misrepre- 
sented my  right  honorable  friend  in  the 
smallest  degree,  though  I  tried  to  put  the 
substance  of  what  he  said  without  the 
elaboration  with  which  he  sought  to  dis- 
guise his  thoughts.  "  If,"  he  says,  "  the 
two  Houses  agreed  that  they  might  deal 
with  several  subjects  of  taxation  in  the 
one  Bill,  as  well  as  in  several  Bills,  there 
would  be  no  wrong  done  to  the  people,  be- 
cause these  Houses  represent  the  people." 
And  here  comes  the  subtle  little  attack 
on  the  Constitution.  "  If  the  Senate 
chooses  to  agree  with  it,  where  is  the 
danger?"  So  that  although  we  are  estab- 
lishing a  Constitution  having  no  analogy 
to  the  English  Constitution,  in  which  the 
Commonwealth  is  to  be  supreme  in  some 
ways,  and  the  states  are  to  be  supreme  in 
others,  there  being  an  agreement  that  we 
require  a  protector  of  the  settlement,  as  it 
were,  my  honorable  friend  says — "Do 
away  with  that  protector  altogether ;  do 
not  endure  for  a  moment  that  interference 
of  the  Supreme  Court  that  you  estab- 
lish for  the  purpose  of  preserving  your 
Constitution,  and  preventing  it  being  de- 
stroyed by  the  brute  force  of  the  majority, 
and  leave  the  protection  of  the  Constitu- 
tion, not  in  the  hands  of  a  body  in  which 
you  have  confidence,  but  leave  it  to  be 
interpreted,   from    time    to   time,  by  the 


2034 


Commonwealth  of  [8  MaAch,  1898.]; 


Australia  Bill. 


Houses  of  Parliament,  according  to  the 
varying  views  the  Members  of  Parliament 
may  have." 

Mr.  Reid. — Give  us  a  protector  under 
clause  54  as  well  as  under  clause  55. 

Sir  JOHN  DOWNER.— Will  my  right 
honorable  friend  allow  me  deal  with  one 
subject  at  a  time?  I  rarely  interject  my- 
self, and  it  is  just  as  well  for  a  man  who 
thinks  he  has  a  thought  worth  explaining 
tl'iat  he  should  be  allowed  to  make  his 
explanation  without  unnecessary  interrup- 
tion. Following  out  my  thought,  I  ask 
the  representatives  of  the  smaller  states 
to  consider  the  matter,  because,  as  my 
right  honorable  friend  explained  in  the 
magnificent  speech  we  have  just  listened 
to,  it  goes  to  the  very  root  of  the  cardinal 
principles  of  federation.  It  is  said  we 
have  sought  to  establish  a  Constitution 
by  analogy  to  the  House  of  Lords  and  the 
House  of  Commons  in  England.  But  we 
know  that  there  is  no  analogy,  or,  if  there 
were  an  analogy,  we  should  have  to  con- 
sider what  would  be  a  very  solemn  and 
serious  question — whether  we  should  have 
federation  or  a  general  amalgamation. 

Mr.  Moore.— Unification. 

Sir  JOHN  DOWNER.— I  hate  the  word 
"unification,"  and  will  not  use  it,  I  have 
said  before  that  there  is  much  to  be 
said  for  amalgamation.  I  can  under- 
stand that  there  might  be  an  immense 
amount  of  money  saved  by  amalgamation 
in  the  way  of  carrying  on  the  government 
of  the  country,  and  there  might  be  an 
immense  amount  of  force  from  the  head 
of  the  Commonwealth  which  you  cannot 
get  from  the  partial  disintegration  which 
is  involved  even  in  federation.  But  it  is 
not  our  mission  to  establish  an  amalgama- 
tion of  these  colonies.  We  are  here  under 
Bills  passed  by  our  various  colonies,  and 
there  is  a  claim  for  federation,  and  not  a 
claim  for  merging  the  colonies  in  one 
common  concern.  That  being  so,  my 
right  honorable  friend's  speech  is  like  the 
amendment  which  the  Attorney-General 
of  Victoria  has  moved — the  speech  and  the 
{Sir  John  Downer. 


amendment  are  in  the  same  direction,  to 
take  away  the  very  safeguards  which  will 
prevent  this  federation  becoming  an  amal- 
gamation. Let  us  work  this  argument  out 
a  bit.  My  right  honorable  friend  says — "If 
the  two  Houses  can  agree  to  a  subject  in  a 
Bill  singly,  why  should  not  they  agree  to 
a  Bill  dealing  with  half-a-dozen  different 
subject-matters  of  a  similar  kind1?"  There 
you  get  the  whole  doctrine  of  tacking 
introduced  without  a  moment's  hesitation 
or  delay.  Who  is  to  be  the  judge?  Who 
is  to  say  whether  there  is  an  agreement 
or  not?  The  House  of  Representatives 
begins  with  the  power  of  which  they 
and  the  Senate  are  the  sole  judges — 
not  the  Senate  for  all  time,  but  the 
Senate  for  the  time  being — as  to  whe- 
ther more  than  one  subject-matter 
shall  be  introduced  into  one  Bill. 
We  all  know  how  much  the  colour  of 
things  alters  in  the  process  of  passing 
through  a  House.  Opinions  at  the  initia- 
tion of  a  Bill  are  not  at  all  the  same  as  the 
opinions  at  the  conclusion.  We  ourselves 
have  altered  our  opinions  from  time  to 
time,  and  I  should  have  a  low  opinion  of 
any  one  of  us,  if  after  meeting  with  the 
men  we  have  here,  we  could  still  say  that 
all  our  opinions  were  the  same  as  they 
were  at  the  beginning.  Debate  is  for 
the  purpose  of  informing  our  minds,  and 
enabling  us  to  form  a  better-considered 
judgment,  and  most  of  us  have  at  times, 
in  consequence  of  debate,  varied  our 
opinions  or  entirely  changed  them. 
This  proposal  will  give  a  power  for  the 
House  of  Representatives  to  mix  any  num- 
ber of  subjects  in  one  Bill,  and,  if  the 
other  House  will  agree  to  that,  it  is  to  be 
all  right.  That  is  the  proposal.  But  will 
you  allow  me  to  suggest— suppose  the 
other  House  does  not  agree  to  it  ?  Shall 
we  not  have  the  whole  mischief  "  in  one 
act"?  The  House  of  Representatives 
says — "  Well,  gentlemen,  we  represent 
the  people,  and  we  are  going  to  put  into 
this  Bill  one  or  two  little  taxation  matters." 
Mr.  Kingston. — What  do  you  think, 
the  Speaker  will  say  to  that  ? 
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Sir  JOHN  DOWN  Kit. —Will  mv  right 
honorable  friend  leave  the  Speaker  alone  fib* 
a  moment,  because  I  disagree  altogether. 

with  in v  right  honorable  friend  iipon 
this  question  ?  The  House  of  Represen- 
tatives will  say  "We  will  introduee  one 
or  two  little  things  which  are  necessary, 
and  without  which  it  will  be  difficult  for 
the  business  of  the  Commonwealth  to  be 
carried  on  ;  at  the  same  time  we  shall 
introduce  a  few  little  things  which  you  do 
not  like,  and  then  when  we  send  up  the 
whole  altogether  if  you  say  that  you  do 
not  like  some  of  the  things  which  we 
include  in  the  Bill,  we  will  respectfully 
ask  you  to  consider  the  whole  in  one  "  Is 
not  that  tacking  ?  Is  not  that  the  very 
thitlg  that  this  Bill  has  been  carefully 
framed  to  prevent?  Is  it  not  the  House  of 
Representatives  setting  the  Senate  at  de- 
fiance, and  saying — "You  dare  to  stop  the 
work  of  the  Commonwealth  in  spite  of  the 
fact  that  we  have  included  in  our  measure 
something  which  you  are  indisposed  to 
agree  to  !  "  Of  course  we  should  have  the 
Senate,  by  the  most  ordinary  evolution  and 
without  any  trouble,  gradually  ceasing 
to  be  a  States  House  altogether,  losing  all 
its  independence,  all  the  protection  that 
the  Constitution  intended  to  give  to  it, 
and  becoming  in  the  position  of  the  House 
of  Lords,  with  not  even  a  vetoing  power, 
but  with  practically  a  revisoiy  power — 
without  any  capacity  at  all  to  exercise  a 
veto  on  matters  of  finance.  Is  that  what 
we  want?  I  know  that  there  are  some  who 
think  that  we  might  just  as  well  let  the 
majority  of  the  people  of  Australia  rule, 
and  not  bother  about  the  states  at  all. 
For  those  views  I  entertain  the  pro- 
foundest  respect.  On  this  question  of 
unification  or  amalgamation  1  am  very 
open  myself;  but  I  only  say  that  is  nor 
our  mission  here  at,  all. 

Mr.  Dbakin.— Open  to  what? 

Sir   JOHN   DOWNER.— Open   to  con- 
viction. 

Mr.  Dm  a  kin.—  I  have  not  noticed  it. 

Sir  JOHN  DOWNER.— My  honorable 
friend,  who,  I  observe,  thinks  that  I  am 


hard  to  convince,  as   he   said    on   a   I 

I  opinion  that  1  must  be 
always  the  same  way.  I  think  nr. 
pcrience  of  my  honorable  friend  is  that 
he  often  gives  the  most  excellent  reasons 
for  arriving  at  different  conclusions,  and, 
while  admiring  the  marvellous  ability  of 
my  honorable  friend,  I  regret  that  it  has 
not  forced  him  to  the  inevitable  result. 

Mr.  Isaacs.— If  the  result  be  inevitable 
he  would  have  to  arrive  at  it. 

Sir  JOHN  DOWNER.— It  is,  unfortu- 
nately, not  always  so.  We  have  listened 
to  a  great  speech  from  Mr.  Reid,  which 
must  have  made  a  great  impression  upon 
everybody. 

Mr.   Higgins. — Have  you  not  smashed 

it  up  ? 

Sir  JOHN  DOWNER.— My  honorable 
friend  thinks  I  have  not,  therefore  it  is  not 
a  fair  thing  for  him — who,  I  understand, 
takes  the  same  view  as  myself  on  this 
subject,  though  probably  from  loyalty  to 
his  colony  he  has  slightly  diverged 
from  his  original  opinion  —to  interject  in 
a  sardonic  spirit,  when  he  knowTs  that  I 
have  not  done  what  he  suggests  at  all. 
However,  I  am  sure  that,  like  myself,  the 
honorable  member  is  trying  to  do  the  best 
he  can.  But  I  do  venture  respectfully — 
not  to  warn  this  committee,  because  that 
would  be  presumptuous,  but  to  ask  the 
assistance  of  the  committee  to  show  me 
if  I  am  wrong  in  saying  that  this  amend 
ment,  which  has  been  introduced  and  ex- 
plained from  various  and  inconsistent 
point!  of  view  by  the  Attorney-General  of 
Victoria,  does  not,  as  has  been  demon- 
strated with  most  absolute  clearness  by  the 
I  Vernier  of  New  South  Wales,  go  to  the  verv 
root  of  the  matter  we  have  been  fighting 
for  from  beginning  to  end,  of  whether  the 
Senate  is  to  be  dominated  by  the  House  of 
Representatives.  Thus  we  are  forced — 
after,  forsooth,  the  1891  Convention  and 
the  three  sessions  of  this  Convention — 
back  to  the  elementary  consideration  of 
whether  this  body  is  to  be  analogous  to 
the  position  of   the    House   of   Lords   in 
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England,  and  we  have  the  English  Con- 
stitution brought  in,  and  an  appeal  made 
through  our  patriotism,  and  "God  save  the 
Queen,"  and  all  that  sort  of  thing.  That  is 
not  the  question  which  we  have  to  deal 
with.  We  have  to  do  our  best  to  arrange 
a  Constitution  which  has  very  little 
analogy  to  the  English  Constitution,  but, 
at  the  same  time,  from  the  circumstances 
of  our  birth  and  the  love  of  coun- 
try, we  have  to  adhere  to  the  Eng- 
lish Constitution  as  nearly  as  is 
consistent  with  the  altered  condition  of 
things.  I  again  say  that  I  hope  that  this 
amendment  will  not  be  agreed  to.  As  the 
debate  has  developed,  it  has  shown  that 
the  proposal  goes  to  the  very  root  of  the 
principles  that  underly  all  Federations — 
the  principles  that  underly  the  American, 
the  Swiss,  and  the  Canadian  Constitutions. 
The  amendment  is,  in  fact,  a  distinct 
attempt,  in  a  most  clever  and  wonderfully 
insidious  way,  whilst  denying  that  the 
doctrine  of  tacking  ought  to  exist,  to  pre- 
serve it  at  the  same  time.  Just  one  word 
to  the  Attorney-General  of  Victoria.  I  am 
not  at  all  certain  that,  even  if  he  carried 
his  proposals  according  to  the  way  he  has 
variously  explained  his  intentions,  he  would 
produce  quite  the  result  that  he  wants. 
It  might  be  possible  that  he  might  find 
himself  in  the  hands  of  the  Supreme 
Court  at  an  early  stage,  and  at  a  later 
stage  as  well.  If  no  Bill  can  be  intro- 
duced containing  more  than  one  taxation 
proposal,  then  the  guardian  of  the  Con- 
stitution would  say — "  You  must  not  in- 
troduce it,"  and  a  mandamus  might  be 
issued. 

Mr.  Isaacs. — A  mandamus  against  Par- 
liament % 

Sir  JOHN  DOWNER.— What  a  shock- 
ing thing  ! 

Mr.  Isaacs. — Did  you  ever  hear  of  such 
a  thing  ? 

Sir  JOHN  DOWNER.— Then  is  Par- 
liament to  do  what  it  likes  1 

Mr.  Higgins. — You  never  heard  of  a 
mandamus  being  obtained  against  Par- 
liament. 

[Sir  John  Downer. 


Mr.  Isaacs.— If  that  is  the  sort  of  Con- 
stitution you  want  you  had  better  let  us 
know  it. 

Sir  JOHN  DOWNER.— I  know  that, 
with  the  liberal  views  of  my  honorable 
friend,  he  wishes  the  Supreme  Court  to  do 
nothing. 

Mr.  Isaacs. — That  is  a  mere  nisi  prius 
advocate's  way  of  putting  it. 

Sir  JOHN  DOWNER.— No  ;  the  nisi 
prius  advocacy  is  on  the  other  side.  I 
think  it  is  rather  a  strange  way  of  wishing 
to  protect  the  Constitution  ;  but  is  the 
honorable  and  learned  member  quite  sure 
that  if  he  gets  this  he  gets  anything  ? 
If  under  the  Constitution  it  is  to  be  "pro- 
posed laws  "instead  of  "laws,"  does  not 
he  think  that  if  the  Constitution  is  valid 
in  the  beginning,  because  it  ends  in  its 
fruition  in  an  Act  of  Parliament,  the  Act 
of  Parliament  may  not  be  the  subject  of 
consideration  by  the  High  Court  ?  It  is 
worthy  of  his  consideration. 

Mr.  Isaacs. — Is  an  Act  of  Parliament 
a  proposed  law  1 

Sir  JOHN  DOWNER.  —  The  High 
Court  is  the  protector  of  the  Constitu- 
tion. What  we  provide  is  that  "  the 
law  "  shall  not  be  so-and-so.  My  honor- 
able friend  wants  to  provide  that  "  the  pro- 
posed law  "  shall  not  be  so-and-so.  Does 
he  mean  to  say  that  the  High  Court  would 
have  no  power  there  ?  We  are  to  take 
care  that  the  Constitution  is  preserved, 
and  that  the  relative  rights  of  the  two 
Houses  are  not  violated.  In  the  end  I 
suppose  it  will  work  out  as  it  has  in 
America,  in  peace,  order,  and  good  govern- 
ment, and  in  thorough  good  feeling,  and 
these  lawyers'  quibbles  that  my  friend 
Mr.  Reid — who  I  forgot  for  a  moment  is  a 
lawyer — introduced,  will  be  as  naught 
compared  to  the  great  heart  of  the  people, 
that  will  take  care  that  the  Constitution 
is  worked  out  properly.  I  do  not  want 
to  detain  the  committee  any  longer.  I 
sincerely  hope  that  the  speech  we  have 
listened  to  from  the  Premier  of  New 
South  Wales  will  not  alter  what  I  believe 
to  be  the  opinion  of  the  majority  of  the 
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committee,  that  t  Lis  power,  which  has  been 
very  carefully  considered  in  every  Conven- 
tion  

Mr.  Isaacs. — It  was  not  in  1891  ;  it 
w:is  not  in  the  1891  Bill. 

Sir  JOHN  DOWNER.— Yes,  it  was. 

Mr.  Isaacs. — Will  yon  find  it? 

Sir  JOHN  DOWNER.— It  was  carefully 
considered  before  the  Senate  was  so  much 
crippled.  It  was  carefully  considered  at 
every  stage,  debated  at  every  stage,  most 
thoughtfully  thought  out  at  every  stage. 

Mr.  Isaacs. — Perhaps  I  am  wrong. 

Sir  JOHN  DOWNER.— Shall  we,  on  a 
magnificent  speech,  alter  the  very  basis  of 
federation,  and  establish  a  Constitution 
which,  in  the  result,  will  be  found  in  a  very 
little  while  to  make  the  states  of  Austra- 
lia become  one  State,  and  subject  to  the 
arbitrary  will  of  the  numerical  majority  of 
the  people  as  a  whole  ? 

Mr.  DOUGLAS  (Tasmania).  —  It  is 
always  interesting  to  hear  the  Treasurer 
of  New  South  Wales  giving  his  views  and 
his  reasons,  because  we  are  taken  very 
much  by  his  mode  of  addressing  the  Con- 
vention. There  is  one  part  of  his  speech 
which  I  think  is  not  altogether  applicable 
to  the  Senate.  If  the  Senate  does  not 
agree  with  his  views  at  once,  then  he  says 
they  are  deficient  in  common  sense,  they 
are  deficient  in  reason,  aud  they  know 
nothing  about  government.  What  was 
the  object  of  bringing  forward  this  motion 
if  it  was  not  to  place  some  restriction  on 
one  of  the  powers  of  the  Senate?  Let  us 
look  at  the  conduct  of  the  honorable  mem- 
ber on  a  previous  occasion  on  the  same 
subject.  We  must  recollect  that  sub-sec- 
tion (4)  of  clause  52  gives  power  to  the 
Senate  to  send  suggestions  down  to  the 
House  of  Representatives.  Now,  only 
fancy  a  case  such  as  that  put  by  the  Trea- 
surer of  New  South  Wales.  He  not  only 
asserts  that  it  has  a  right  to  put  in  an 
Appropriation  Bill  anything  which  the 
House  of  Representatives  thinks  proper, 
but  says  he  would  prevent  a  message 
from  being  sent  down,  supposing  such  a 
thing  was  done,  from  the  Senate  to  the 


House  of  Representatives,  finding  fault 
with  such  a  proceeding  as  that.  Then  he 
goes  further,  and  he  says,  what  is  the 
use  of  a  Senate  ?  I  would  prefer  to  see 
only  a  House  of  Representatives  rather 
than  have  a  Senate  that  has  no  power. 
What  is  the  object  of  the  Senate?  What 
do  you  want  with  a  sort  of  curb  upon 
the  House  of  Representatives?  It  is  well 
known  that  it  is  only  through  the  continued 
pressure  of  the  House  of  Commons  against 
the  House  of  Lords  that  the  House  of 
Commons  has  assumed  all  the  power.  Is 
not  the  object  of  our  Constitution  just  to 
prevent  that  ?  Is  not  the  object  of  our 
Constitution  to  prevent  the  corruption 
which  gradually  arises  from  the  superior 
powrer?  Who  are  the  persons  who  carry 
out  the  encroachments?  The  Senate 
cannot  carry  out  any  encroachments  ;  the 
House  of  Representatives  can,  and  the 
Senate  is  just  as  much  a  portion  of  this 
Constitution  as  is  the  House  of  Repre- 
sentatives. Then,  in  order  that  the 
Constitution  may  be  carried  into  effect,  you 
appoint  a  Federal  Court.  Now,  don't  have 
a  Federal  Court,  strike  out  those  clauses 
which  give  power  to  create  a  Federal 
Court,  and  we  will  know  our  position. 
The  honorable  member,  when  I  interjected 
about  the  Constitution  of  England,  said — 
"Oh,  that  is  the  best  form  of  Constitu- 
tion; let  us  commence  the  custom  at  once  ; 
start  with  two  Houses,  and  see  which  will 
prevail."  We  know  that  the  possession  of 
power  always  tempts  a  House  to  increase 
that  power.  The  House  of  Representatives 
has  full  power  under  the  Bill  to  deal  with 
all  monetary  matters.  The  Senate  cannot 
deal  with  these  matters  except  by  way  of 
suggestion,  and  that  would  have  been 
denied  if  the  honorable  member  could 
have  had  his  own  way.  Yet  he  says  we 
are  such  ignoramuses  that  we  do  not 
understand  anything  which  is  produced 
here.  Cannot  we  see  the  object  of  this 
insidious  proposal  on  the  part  of  the 
Attorney-General  of  Victoria  ?  We  could 
not  see  it  at  the  time,  but  as  he 
went    on    explaining     we    saw    at    once 
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what  the  object  of  it  is,  and  it  is  to  pre- 
vent the  Senate  as  formed  under  this 
Constitution  from  carrying  it  out.  If 
there  is  one  member  on  this  point  who  is 
more  inconsistent  in  his  mode  of  reason- 
ing than  any  other  it  is  the  Treasurer  of 
New  South  Wales.  He  talks  and  talks, 
and  he  is  very  glib  in  his  mode  of  talking, 
but  where  is  the  substance  of  his  logic? 
There  is  no  logic  in  it  at  all,  it  is  most 
inconsistent,  and  if  we  only  watch  the 
progress  of  his  speech  we  will  find  out 
how  very  weak  the  sum  and  substance  of 
it  all  is.  It  ends  in  a  shadow,  and  all  we 
have  to  do  is  to  throw  it  on  one  side  and  go 
on  our  own  common  sense,  I  suppose  be- 
cause we  are  more  matured  than  he  is. 
As  regards  the  clause  as  it  now  stands, 
what  does  it  do1?  It  says  that  every  par- 
ticular measure  shall  be  confined  to  its 
own  particular  subject.  The  honorable 
member  says — "Oh,  but  what  does  it 
matter?  If  we  mix  up  three  or  four  things 
together,  and  we  pass  them  through  the 
two  Houses,  it  ought  to  be  the  law  of  the 
land."  We  know  that  many  men  will 
vote  in  this  way  :  One  man  is  willing  to 
vote  on  one  line  of  argument  and  another 
is  willing  to  vote  on  another  line  of  argu- 
ment, but  in  order  to  save  what  he  is 
anxious  for  he  votes  contrary  to  his 
opinion  on  one  subject,  whereas  if  he 
wants  to  carry  out  a  thing  he  votes 
for  another,  and  the  result  is  that 
you  do  not  get  a  fair  vote.  The 
honorable  member  says — "You  should 
not  confine  the  Appropriation  Bill  to  a 
strict  appropriation.  We  know  what  has 
been  done  in  the  various  colonies  by  the 
Legislative  Assembly  in  respect  of  that 
subject.  It  is  well  known  that  they  have 
been  able  to  carry  out,  from  time  to  time, 
things  which  ought  not  to  have  been  carried 
out,  but,  in  order  not  to  interfere  unneces- 
sarily with  the  appropriations,  Bills  have 
been  passed  very  much  contrary  to  the 
opinion  of  the  Legislative  Council  of  the 
particular  colony.  In  New  South  Wales 
there  is  a  fight  about  to  come  on  between 
the  Council  and  the  Assembly,  and, 
[Mr.  Douglas. 


therefore,  the  honorable  member  is  merely 
paving  the  way,  in  order,  as  it  were,  to 
strengthen  his  position  in  that  respect  in 
his  own. colony.  We  have  had  quite  enough 
of  New  South  Wales  and  its  powers  in  this 
Convention,  and  the  sooner  we  express 
our  own  views  and  opinions  on  these 
subjects  the  better  it  will  be.  I  trust 
the  Convention  will  stick  to  that  portion 
of  the  clause  as  it  stands.  As  regards  the 
next  section,  it  is  of  very  little  importance 
as  regards  the  dealing  with  those  par- 
ticular measures,  such  as  the  Appropria- 
tion Bill,  which  is  entirely  in  the  Hous«  of 
Representatives,  subject  only  at  the  pre- 
sent time  to  the  advice  of  the  Senate,  but 
which  the  House  of  Representatives  need 
pay  no  attention  to..  But  now,  under  this 
clause,  the  Senate  will  be  perfectly  justified 
in  refusing  to  pass  a  Bill  where  it  con- 
tained anything  which  was  not  clearly  and 
distinctly  within  an  appropriation  clause. 
I  trust  that  the  committee  will  stick  to 
the  clause. 

Mr.  KINGSTON  (South  Australia).— I 
shall  support  the  amendment  of  my  learned 
friend  (Mr.  Isaacs),  and  I  hope  I  shall  he 
able  to  discuss  the  matter  without  any  re- 
ference to  unification  or  state  rights,  both  of 
which  matters  appear  to  me  to  have  been 
introduced  in  this  discussion  altogether 
unnecessarily.  It  seems  to  me  that  those 
who  resist  this  amendment  are  forced  to 
this  position  :  They  cannot  trust  the 
Senate,  they  fear  that  the  Senate  will  be 
either  corrupt,  or  ignorant,  or  careless 
of  its  rights,  and  that,  although  it  is 
made  by  the  Constitution  the  guardian 
of  certain  parliamentary  rights,  it  will 
weakly  surrender  them  unless  a  watchful 
eye  is  kept  over  it  by  the  High  Court. 
Observe  the  contrast  drawn  between  the 
Senate  and  the  House  of  Represen- 
tatives. The  House  of  Representatives 
is  honest,  alert,  capable,  and  no 
such  security  is  wanted.  Why,  sir,  it 
is  a  distinction  which  all  advocates  of  a 
powerful  Senate  ought  to  resent  in  every 
possible  way.  I  draw  no  such  distinction 
between  the  two  Houses  of  Parliament.    I 
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believe  that  both  Houses  will  be  honest, 
will  be  capable,  will  be  deeply  sensible  of 
their  rights,  and  acute  and  alert  to  maintain 
them.  What  has  been  our  experience  in  the 
past  in  connexion  witli  our  provincial 
Constitutions?  Have  we  found  that,  one 
has  been  allowed  to  encroach  with  im- 
punity on  the  privileges  of  another?  No- 
bbing of  the  sort. 

Sir  John  Downer. — Most  certainly. 

Mr.  Reid. — If  it  has  it  was  always  the 
Upper  House. 

Mr.  KINGSTON.— I  think  not.  Each 
knowing  its  rights  has  been  careful  to 
maintain  them. 

Sir  John  Downer. — One  has  tried  to 
•destroy  the  rights  of  the  other. 

Mr.  KINGSTON.— When  you  resist 
an  amendment  of  this  sort  you  suggest 
not  only  failure  on  the  part  of  the  Senate 
to  appreciate  what  its  constitutional  rights 
are,  but  also  corruption,  it  seems  to  me,  or 
incapacity  in  the  highest  places  as  regards 
the  presiding  officers  of  both  Houses. 
What  is  the  effect  of  this  provision  as  it 
stands  1  It  would  undoubtedly  cast  upon 
the  Speaker  of  the  House  of  Representa- 
tives equally  with  the  President  of  the 
Senate  the  duty  of  scrutinizing  every 
measure  which  was  introduced,  and  ruling 
it  on  his  own  motion,  without  objection 
being  taken,  as  irregular  and  not  proper  to 
be  entertained  if  it  in  any  way  contravened 
the  provisions  of  the  Constitution.  I 
believe  thoroughly  in  the  honesty  of  the 
Parliament  that  is  to  be.  I  make  no 
distinction  between  the  two  Houses.  I 
am  sure  that  the  result  will  be  that  no 
Bill  will  pass  either  House  which  can  be 
fairly  said,  taking  a  broad  constitutional 
view  of  the  case,  to  contravene  these  plain 
provisions. 

Mr.  Dobson. — Then  the  High  Court 
will  never  interfere. 

Mr.  KINGSTON.— But,  at  the  same 
time,  there  is  this  possibility,  that  in 
minor  matters  in  which  opinions  may 
differ,  the  opinions  of  skilled  experts, 
such    as   the   Speaker   of    the    House    of 


Kepresentatives  and  the  President  of  the 
Senate,  backed  up  by  practically  the 
unanimous  view  of  those  two  bodies,  are 
liable  to  be  overruled  by  an  expression  of 
the  High  Court  of  Australia,  constituted 
possibly  of  people  who  have  little  or  no 
knowledge  of  constitutional  practice. 

Mr.  Isaacs. — A  majority  of  the  court. 

Mr.  KINGSTON.— I  say,  in  a  matter 
of  that  sort,  I  would  infinitely  prefer 
to  take  the  opinion  of  the  presiding 
officers  of  both  branches  of  the  Federal 
Parliament  than  the  opinion  of  any  High 
Court,  seeing  that  the  President  and 
Speaker  would  be  assisted  in  the  inter- 
pretation of  the  Act  by  the  views  of  hon- 
orable members  who  surround  them.  We 
might  have  it  overruled  in  a  matter  of 
this  sort  by  the  High  Court.  Here  is  a 
provision  that*  laws  imposing  taxation 
shall  deal  only  with  the  imposition  of 
taxation.  I  think  a  question  was  put 
by  Mr.  Reid  or  Mr.  Isaacs  to  Mr. 
McMillan  when  he  was  saying  how  plain 
it  would  be  to  construe  a  matter  of 
that  sort — rt  Would  that  justify  the  in- 
clusion of  a  repealing  clause  in  an  Act 
of  Parliament  imposing  taxation  ?"  I 
question  very  much  whether  it  would.  I 
am  inclined  to  doubt,  for  example,  whether, 
in  an  Act  proposing  to  substitute  an  in- 
come tax  for  a  land  tax,  a  measure 
repealing  the  existing  land  tax  and  pro- 
viding an  income  tax  would  not  be  alto- 
gether beyond  these  provisions  ;  and, 
although  most  properly  assented  to,  and 
•ruled,  from  the  constitutional  aspect,  to  be 
in  order,  I  doubt  whether  it  would  not 
be  liable,  at  the  instance  of  an  acute 
lawyer,  appealing  to  those  who  will 
be  comparatively  ignorant  of  consti- 
tutional practice,  to  be  declared  null 
and  void.  T  am  inclined  to  think  you 
would  require  to  have  your  land  tax  re- 
pealed first,  or  two  Bills  running  concur- 
rently, one  to  repeal  the  land  tax  and  tlie 
other  to  substitute  the  income  tax  ;  and  I 
am  sure  a  majority  of  honorable  members 
here  know  what  inconvenience  that  would 
cause. 
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Mr.  Isaacs. — And,  as  Sir  Samuel  Griffith 
suggests,  you  might  have  to  submit  an- 
other Bill  containing  the  machinery  for  the 
collection  of  your  income  tax. 

Mr.  KINGSTON.— I  was  going  to  point 
that  out  also.  Clause  55  provides  that 
laws  imposing  taxation  shall  deal  only 
with  the  imposition  of  taxation,  and  I  am 
inclined  to  doubt  whether  it  authorizes 
the  insertion  in  a  Taxation  Bill  of  the 
machinery  necessary  for  the  collection  of 
the  tax. 

Mr.  Reid. — No,  it  does  not. 

Mr.  KINGSTON.— I  do  not  think  it 
does.  I  ask  the  Drafting  Committee  to 
consider  this,  and  I  would  suggest  that  it 
is  very  often  convenient,  in  a  Taxing  Bill, 
to  provide  the  machinery  for  the  collection 
of  the  tax.  And  yet,  under  this  clause, 
the  whole  of  a  Customs  Act  might  be  in- 
validated by  the  incorporation  of  the  usual 
machinery  for  the  collection  of  the  tax. 
Further — and  I  see  that  Mr.  Deakin  pro- 
poses to  deal  with  this  question — here  is  a 
provision  that  you  shall  not,  in  a  Bill  im- 
posing duties  of  customs,  impose  duties  of 
excise  also.  Now,  honorable  members 
know  perfectly  well  that  it  is  highly 
desirable  to  deal  with  the  two  things  at 
the  same  time.  They  have  an  intimate 
mercantile  connexion  with  each  other,  and 
to  deal  with  the  one  and  leave  the  other 
untouched  would  expose  us  to  the  gravest 
inconvenience.  If  wre  pass  this  clause, 
with  the  amendment  Mr.  Isaacs  has  pro- 
posed, we  will  undoubtedly  have  the  two 
Houses  of  the  Federal  Parliament  watch- 
ful of  each  other.  Each  of  the  pre- 
siding officers  would  be  jealous  lest, 
inadvertently,  an  unconstitutional  pro- 
vision should  be  accepted  by  his 
House,  for  which  mistake  he  would,  in 
some  measure,  be  held  responsible  and 
to  blame.  Under  these  circumstances,  I 
cannot  contemplate  the  possibility  of  any 
objection  to  the  clause  if  it  be  amended 
as  proposed  by  Mr.  Isaacs,  at  least  any 
objection  equal  to  the  disadvantages 
which  would  unquestionably  accrue  if  you 
allowed  the  decision  of  Parliament,  and 
[Mr  Kingston. 


the  rulings  of  the  President  of  the  Senate, 
or  of  the  Speaker  of  the  House  of  Repre- 
sentatives, to  be  subject  to  the  ruling  of  the 
High  Court.  Why,  sir,  in  connexion  with 
our  meanest  and  smaller  courts,  we  pro- 
vide that  if  an  appeal  is  to  be  exercised, 
it  must  be  exercised  within  a  certain  time, 
or  the  right  of  appeal  is  gone ;  but  in 
this  measure  we  are  asked  to  provide 
that  the  decision  of  the  President  of 
the  Senate,  or  of  the  Speaker  of  the 
House  of  Representatives,  is  to  be  open 
to  challenge  for  all  time ;  under  the 
circumstances  to  which  Mr.  Reid  has 
referred,  and  with  the  consequences  de- 
picted by  other  speakers.  Look  at  the 
inconsistency  with  which  the  question  is 
dealt  with  in  the  previous  clause.  One  of 
the  most  vital  questions,  the  taxing  of  the 
people,  the  spending  of  the  public  funds, 
properly  confided  to  the  popular  House,  is 
put  in  this  way — that  it  shall  only  apply 
in  connexion  with  "  proposed  laws."  You 
might  just  as  well  suggest  that  the  House 
of  Representatives  will  be  careless  of  its 
rights;  that  it  will  tacitly  authorize  and 
practically  approve  of  a  measure  which 
emanates  from  the  Senate,  and  which 
originates  both  taxation  and  expenditure, 
and  under  such  circumstances  as  that, 
when  the  whole  Constitution  is  practically 
turned  topsy-turvy  on  one  of  the  gravest 
financial  questions,  and  there  is  no  remedy 
whatever,  once  an  Act  is  assented  to;  but, 
on  the  other  hand,  in  connexion  with 
these  small  matters,  there  is  a  proposal 
that  the  High  Court  is  at  all  times  to 
have  the  power  of  review,  although  it 
could  not  interfere  in  a  grave  question  of 
the  character  to  which  I  have  referred. 
It  seems  to  me  that  in  a  matter  of  this 
sort  experience  of  the  past  should  tell  us 
that,  when  we  have  marked  out,  in  pre- 
cise language,  the  relative  rights  of  the 
two  Houses  of  Parliament,  we  are  abun- 
dantly justified  in  confiding  in-  them  the 
duty  of  maintaining  their  respective 
rights,  and  we  know  perfectly  well  that 
under  this  Constitution  they  will  be  com- 
pletely protected. 
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Mr.  DEAKIN  (Victoria).— The  honor- 
able and  learned  member  for  South 
Australia  (Sir  John  Downer)  paid  me  the 
distinguished  compliment  of  referring  to 
me  as  always  appreciative  of  the  argu- 
ments urged  by  my  adversaries.  On  this 
occasion,  and  in  connexion  with  this  sub- 
ject it  is  scarcely  possible  to  return  the 
compliment.  For  the  honorable  member 
deals  with  this  question,  not  in  the 
judicial  manner  with  which  we  are 
familiar,  but  with  much  of  the  warmth 
and  force  of  the  forensic  advocate. 
It  makes  one  almost  despair  of  political 
discussion,  if  honorable  and  learned  mem- 
bers of  his  eminence  and  ability  fail  to 
distinguish  between  the  several  interests 
involved  in  propositions  of  the  importance 
of  the  amendment  recently  submitted. 
A  proposal  affecting  the  financial  powers 
of  the  Commonwealth  will  affect  both 
Houses,  and  may  therefore  be  made  the 
platform  of  a  discussion  upon  their  rights, 
privileges,  and  powers.  But  the  pro- 
posal submitted  by  the  Attorney-General 
of  Victoria  did  not  necessarily  involve  any 
such  consideration,  and  was  expressly 
aimed  at  a  difficulty  of  quite  another 
kind.  The  whole  discussion,  so  far  as  it 
has  turned  on  the  relative  power  of  the 
two  Houses,  valuable  and  interesting  as 
it  may  have  been  from  other  aspects,  is 
beside  the  issue  which  my  honorable  and 
learned  friend  desires  to  raise. 

Sir  Edward  Braddon. — It  does  affect 
the  Senate. 

Mr.  DEAKIN.— I  admit  it;  but  on 
a  proposal  of  this  kind  its  possible 
effect,  its  relation  to  the  whole  consti- 
tutional system,  and  particularly  to  the 
relative  power  of  the  two  Houses,  is 
not  really  involved.  We  have  a  right, 
speaking  in  this  Chamber  where  there 
are  no  party  divisions,  where  we  are  not 
under  the  necessity  of  supporting  a  party 
standard  as  we  are  elsewhere,  even 
while  subject  to  conscientious  doubts  as 
to  whether  it  is  being  raised  at  the  right 
moment  or  in  the  right  manner ;  but  now 
when  we  are  seeking  to  establish  the  basis 


of  a  Constitution  which  will  affect  the 
whole  future  of  this  country,  we  are  ex- 
pected to  take  the  propositions  sub- 
mitted solely  on  their  merits,  and  in  the 
light  of  their  purpose.  We  ought  to  dis- 
tinguish the  unforeseen  and  unintended 
operations  which  they  may  have  in  other 
directions,  and  not  make  them  the  chief 
feature  of  our  debates.  That  is  not 
desirable  here. 

Sir  John  Downer. — I  do  not  think 
there  is  any  unforeseen  or  unexpected 
operation  here. 

Mr.  DEAKIN. — So  far  as  I  am  informed 
there  is.  The  position  we  are  placed  in 
is  this :  At  this  stage  of  the  debate,  I,  for 
one,  frankly  accept  the  financial  compro- 
mise arrived  at  in  Adelaide,  and  to  which 
a  reiterated  assent  was  given  in  Sydney. 
I  will  not  at  this  stage  be  any  party  to  at- 
tempting to  interfere  with  that  settlement 
in  any  particular  or  in  any  degree.  It 
is  not  on  that  side  that  the  amendment 
appeals  to  me  at  all.  There  is  no  de- 
sire to  obtain  a  reconsideration  of  what 
we  regard  as  the  final  settlement  of 
the  financial  powers  of  the  two  Houses. 
What  we  say  is,  that  quite  apart  from  the 
financial  powers  of  the  two  Houses,  a  prac- 
tical issue  of  the  greatest  moment  is  in- 
volved. Honorable  members  urge  that 
this  clause,  with  others,  was  inserted 
as  a  compensation  to  the  Senate. 
It  was  part  of  the  adjustment  made 
between  the  two  Houses  so  as  to 
protect  the  Senate  against  aggressive 
tacking  by  the  House  of  Representa- 
tives. That  was  the  origin  of  the  clause 
and  the  object  of  its  insertion.  But 
from  the  manner  of  its  insertion,  and  of 
its  expression,  an  entirely  unexpected 
result  has  followed.  If  it  be  necessary 
to  add  further  safeguards  to  those  already 
existing  in  the  Constitution  against 
aggression  on  the  part  of  the  House  of 
Representatives,  or  in  order  to  further 
fortify  the  Senate  against  attack,  I,  for 
one,  would  willingly  assent  to  them.  The 
arguments  of  the  Hon.  Mr.  Carruthers 
appear  to  have  fallen  on  deaf  ears,  but, 
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as  he  pointed  out,  if'  there  be  embedded 
in  the  Constitution  a  direct  enactment 
that  no  proposed  laws  for  taxation  includ- 
ing more  than  the  one  subject  of  taxation, 
and  no  proposed  Appropriation  Bill  going 
outside  the  ordinary  services  of  the  year, 
can  be  legally  dealt  with,  both  the  Speaker 
of  the  House  of  .Representatives  and  the 
President  of  the  Senate  would  not  only 
be  authorized,  but  would  be  imperatively 
required,  in  the  discharge  of  their  duty, 
to  rule  such  a  measure  out  of  order  at 
any  stage  of  its  existence. 

Sir  John  Downer. —  Suppose  they  did 
not? 

Mr.  DEAKIN.— If  the  honorable  mem- 
ber can  suggest  any  other  addition  by 
which,  if  necessary,  even  outside  persons 
or  bodies  can  be  enabled  to  challenge  a 
Bill  during  its  discussion,  or  at  any  time 
prior  to  the  Royal  assent  being  given,  I 
would  say  that  such  securities,  however 
unnecessary  they  may  appear  to  be,  if 
they  will  satisfy  honorable  members  oppo- 
site, should  be  given.  I  would  concede  to 
the  honorable  member  any  protection  that 
his  fertile  ingenuity  can  suggest  to  enable 
all  criticism  to  be  focussed  on  any  mea- 
sure submitted  to  the  Legislature  during 
its  passage  or  prior  to  the  Royal  assent 
being  given,  so  that  at  no  time  should  that 
province  which  has  been  marked  off  for 
the  Senate  be  trespassed  upon  either  wil- 
fully or  unintentionally  by  the  House  of 
Representatives.  But  it  is  after  this 
that  the  considerations  which  weigh  most 
with  myself  and  with  those  who  have  pre- 
ceded me  arise.  It  is  after  the  Gover- 
nor's assent  has  been  given,  and  after 
the  law  has  been  brought  into  opera- 
tion, and  has  had  its  natural  effect  upon 
the  pockets  of  the  people,  that  we  say  that 
even  if  there  has  been  an  error  of  procedure 
it  should  then  be  too  late  to  challenge 
the  law.  There  is  a  period  beyond  which 
you  cannot  challenge  the  possesion  of  real 
property,  and  that  was  law  in  days  when 
such  property  was  legally  considered  to 
be  scarcely  second  in  importance  to  life. 
In  this  Constitution  no  such  limitation 
[Mr.  Deakin. 


of  time  is  to  prevail ;  but  after  all  the 
solemnities  of  legislative  consideration 
and  enactment  have  been  fulfilled,  after 
the  consent  of  the  Queen  has  been  given, 
after  a  financial  policy  has  been  launched, 
and  the  whole  finances  of  the  'Common- 
wealth have  been  affected  by  it,  it  is  yet 
to  be  possible  to  have  the  Act  declared 
invalid  because  of  some  technical  defect 
in  the  procedure  by  which  it  was  passed. 
Surely  honorable  members,  without  dis- 
tinction —  those  who  are  the  heartiest 
supporters  of  the  rights  of  the  Senate, 
and  those  who  are  more  urgent  for 
the  claims  of  the  House  of  Represen- 
tatives— will  agree  that  the  consequences 
here  are  too  serious,  too  enormous, 
too  fatal,  to  be  allowed  to  operate 
unchecked,  as  they  certainly  could  do 
under  the  clause  as  it  stands.  The 
case  submitted  by  my  right  honor- 
able friend  (Mr.  Reid),  and  by  many 
oilier  speakers,  including  the  Premier  of 
South  Australia,  is  unanswerable.  The 
weight  of  it  lies  in  the  fact  that  this  one 
malignant  consequence  is  no  necessary 
punishment  such  as  ought  to  follow  a 
departure  from  the  principles  of  proce- 
dure. The  puni&hment  falls  not  on 
the  guilty  persons,  not  upon  the  mem- 
bers of  the  Senate  upon  whom  really 
the  burden  of  such  a  blunder  should 
rest,  but  upon  the  pockets  and  the  for- 
tunes of  the  people  of  the  whole  Common- 
wealth.- They  are  to  be  penalized  far  a 
mistaken  reading  of  their  legal  responsi- 
bilities by  their  representatives.  No  laws 
have  a  more  direct  operation  upon  the 
public  than  those  that  declare  the  sums 
that  each  citizen  shall  pay  towards  the  ex- 
penses of  the  Commonwealth  year  by  year. 
The  annual  services  of  the  year  may  include 
in  the  future  the  votes  for  the  railways,  and 
through  the  railways  and  customs  may 
affect  the  whole  of  the  industrial  opera- 
tions of  the  people.  And  yet,  as  the  clause 
stands,  if  there  is  any  trifling  and  insignifi- 
cant error  of  procedure  in  the  passing  of  an 
Appropriation  Bill  the  whole  public  service 
of  the  Commonwealth  may  be  paralyzed. 
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The  thousands  of  people  who  are  depen- 
dent upon  it  may  be  deprived  of  their 
salaries,  and  the  tens  of  thousands  of  per- 
sons affected  in  their  activities  in  one 
direction  or  (toother  by  the  public  expen- 
diture ma)'  also  sutler.  I  put  t  he- 
ex  treaie  cases,  but  as  cases  against  whieh 
it  is  possible  to  provide,  and  for  whieh 
we  ought  to  provide.  I  ask  honorable 
members  deliberately  whether  it  is  not 
possible  to  secure  all  that  they  may 
desire  in  the  way  of  protection  to  the 
Senate  without  risking  these  trenien 
dons  consequences  to  the  people  of  the 
Commonwealth  in  the  eveut  of  an  inno- 
cent mistake  being  made  by  both  Houses 
of  Parliament  1 

Mr.  Glynn. — Would  not  all  payments 
made  under  a  law  that  had  not  been 
declared  to  be  invalid  be  valid  1 

Mr.  DEAKIN. — I  am  not  at  all  clear 
upon  that  point.  Other  honorable  mem- 
bers have  painted  with  force  the  conse- 
quences of  any  slip,  however  innocent, 
in  mere  procedure,  and  I  need  not 
deal  further  with  the  matter.  I  would 
ask  honorable  members  again  if  we 
are  so  barren  of  invention  as  to  be 
unable  to  distinguish  between  the  two 
things'?  Is  it  impossible  to  give  in  this 
clause  the  amplest  possible  protection  to 
those  rights  of  the  Senate  which  honor- 
able members  desire  to  guard  jealously 
without  requiring  that  in  the  event  of  any 
failure  to  comply  with  these  requirements 
an  Act  for  appropriation  or  taxation  is 
to  go  by  the  board,  with  all  the  con- 
sequences that  may  flow  from  the  declara- 
tion that  it  was  unconstitutional  ? 

Mr.  Douglas. — What  is  your  amend- 
ment'? 

Mr.  DEAKIN.— We  have  a  Drafting 
Committee,  and  if  we  are  clear  in  our 
line  of  policy,  and  the  Convention  united 
in  accepting  a  principle,  the  Drafting  Com- 
mittee contains  members  who  are  far  more 
capable  than  I  of  putting  the  provision 
into  the  Constitution,  if  it  be  the  will  of 
the  Convention.     But  is  it  the  will  of  the 


Convention  1  First,  we  are  seeking  to 
discover  that.  The  issues  are  separable, 
and  ought  to  be  separate.  On  the  one 
side,  there  can  be  ample  safeguards  for 
the  Senate,  and  on  the  other  side  there 
can  be  protection  against  the  High 
Court's  declariug  Acts  ultra  vires  for  mere 
failure  in  procedure. 

Sir  Edward  Braddon. — That  is  dealt 
with,   is  it  not,  in  clause  54  1 

Mr.  DEAKIN.— So  far  as  clause  55 
is  concerned,  it  contains  expressions  which 
may  raise  questions  of  procedure,  either 
as  to  subjects  that  are  included  in  a 
taxation  measure,  or  the  proposed  expen- 
diture that  may  be  included  in  an  Appro- 
priation Bill.  The  last  point  I  wish  to 
make  is  that  a  mistake  which  could 
have  been  innocently  made  in  the  case 
of  a  Tax  Bill  or  an  Appropriation  Bill 
must  be  very  trifling  and  insignificant. 
In  the  case  of  the  passage  of  a  non- 
financial  Act,  which  Act  thereafter  is  pro- 
nounced ultra  vires  because  it  goes  beyond 
the  powers  intrusted  to  the  Parliament  of 
the  Commonwealth,  the  action  of  the  High 
Court  is  justified,  because  the  operation 
of  that  iVct  would  otherwise  continue  inde- 
finitely, and  the  Constitution,  as  a  whole, 
would  be  rendered  of  no  avail.  But  in  all 
cases  where  a  mistake  could  be  made 
in  procedure,  either  by  the  inclusion 
of  some  secondary  taxable  matter,  or 
the  inclusion  in  the  appropriation  of 
some  item  which  ought  not  to  be  in 
the  Appropriation  Bill,  the  departure 
from  the  line  of  procedure  laid  down 
by  the  Constitution  must  be  so  small 
that  it  has  escaped  notice  altogether, 
or  the  majority  of  both  Houses  of 
Parliament  have  thought  it  too  trifling 
to  deserve  attention.  The  Governor,  as 
advised  by  the  Attorney-General,  must 
have  thought  it  not  worth  while  de- 
laying the  measure  for;  and  yet  for 
some  mistake,  which  must  have  been 
inconsiderable  from  the  very  nature 
of  the  case,  the  whole  public  service  of 
the  Commonwealth  may  be  paralyzed,  or 
its  taxation  policy  upset. 
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—I  understood  Mr.  Barton 
law  "  in  this  section  does 
whole  Act,  but  this  par- 


Mr.  Higgins. 
says  the  word  ' 
not  mean  the 
ticular  section. 

Mr.  Barton.  —  I  am  under  the  im- 
pression that  the  suggested  adoption  of 
"proposed  law"  and  "law,"  instead  of 
"  Bill  "  and  "  Act,"  was  for  the  purpose  of 
enabling  the  enactments  to  be  dealt  with 
separately,  each  clause  '  being  an  enact- 
ment. 

Mr.  Higgins. — It  means  that  each 
clause  is  invalid  if  there  is  an  infraction 
of  the  rule  in  the  smallest  detail. 

Mr.  Barton. — No  ;  I  think  not. 

Mr.  Higgins. — Surely  the  word  "  law  " 
means  the  whole  law. 

Mr.  Reid. — You  might  have  a  law  im- 
posing two  taxes,  one  of  which  had  to  be 
rejected. 

Mr.  DEAKIN.— Which  one  ?  I  do  not 
remember  in  1891,  when  the  word  "law" 
was  under  discussion,  that  Sir  Samuel 
Griffith  used  the  reason  now  put  forward 
by  Mr.  Barton. 

Mr.  Barton. — I  do  not  think  it  has 
been  urged  in  regard  to  this  particular 
section.  It  may  be  that  this  clause  was 
left  out  when  it  was  previously  discussed. 

Mr.  Isaacs. — It  was  discussed  very 
closely  in  Adelaide. 

Mr.  DEAKIN. — I  venture  to  submit 
that  this  clause  can  be  buttressed  by  any 
and  every  device  which  may  be  thought 
proper  for  the  purpose  of  affording  mem- 
bers of  either  House,  or,  if  you  like,  the 
members  of  the  general  public,  an  oppor- 
tunity of  challenging  any  measure  of  taxa- 
tion or  appropriation  before  it  is  finally 
adopted  and  acted  on.  If  the  line  be 
drawn  at  the  passage  of  the  measure,  and 
the  Convention  be  satisfied  that  an  in- 
nocent or  inconsiderable  error  is  not 
to  be  followed  by  disarrangement  of 
the  public  finances  or  of  a  taxation 
policy,  then,  if  we  have  not  surmounted  a 
great  difficulty,  we  have  avoided  one.  We 
shall  have  put  it  beyond  the  power  of 
[Mr.  Dealcin. 


critics  to  say  that,  in  order  to  preserve  the 
rights  of  the  Senate,  which  could  have 
been  amply  preserved  by  other  provisions 
we  went  out  of  our  way  to  attach  to  a 
failure  to  observe  the  course  of  procedure 
between  the  two  Houses  in  these  matters 
consequences  so  tremendous  that,  since  the 
days  of  Charles  Lamb's  story,  when  a 
whole  house  was  burnt  down  for  the  pur- 
pose of  roasting  a  suckling,  we  have 
had  no  such  undue  sacrifice  or  possible 
sacrifice  of  public  convenience  and  public 
advantage.  Surely  the  Convention,  which 
has  now  seen  the  two  paths  which  lie 
before  us,  can  protect  the  Senate  in  the 
amplest  way,  and  yet  relieve  us  from  the 
danger  by  which  we  are  beset  uuder  the 
terms  in  which,  unintentionally,  no  doubt, 
this  clause  has  been  drawn. 

Sir  EDWARD  BRADDON  (Tasmania). 
— It  is  very  curious  to  note  the  difference 
of  tone  of  honorable  members  of  this  Con- 
vention, or  some  of  them,  between  our 
sittings  in  Adelaide  and  the  present  time. 
When  we  disposed  of  this  question  in 
Adelaide  there  was  no  talk  whatever  of 
the  Supreme  Court  depriving  us  of  our 
privileges,  overriding  the  Constitution,  and 
all  the  rest  of  it.  Mr.  Reid,  who  now  re- 
gards with  horror  and  dismay  the  clause 
as  it  now  stands,  then  thought  so  little  of 
it  as  to  say — "  It  is  most  discouraging  to 
find  we  have  spent  three-quarters  of  an 
hour  over  a  matter  of  absolutely  no 
importance." 

Mr.  Reid. — There  is  a  difference  be- 
tween you  and  me  ;  I  improve  by  time, 
and  get  more  intelligence. 

Sir  EDWARD  BRADDON.— The  hon- 
orable member's  intelligence  is  not  gener- 
ally so  lax.  His  perception  is  acute  enough 
I  am  sure,  and  perhaps  too  acute  for 
many  of  us.  It  is  impossible  to  believe 
that  if  he  fulfilled  his  duty  to  the  Conven- 
tion and  the  colonies,  and  there  were  then 
these  dangers  and  difficulties  underlying 
the  clause  as  it  stood,  he  should  have 
failed  to  notice  them.  We  wasted  very 
little  more  time  over  the  clause  after  the 
honorable  gentlemen  reproached  us.     We 
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have  now  been  dealing  with  the  subject 
for  four  hours,  and  I  think  all  through 
we  have  been  dealing  with  a  bogy  that 
none  of  us  need  apprehend  any  evil 
consequences  from.  Mr.  Reid  says,  and 
possibly  he  believes,  that  the  proposed 
amendment  is  for  the  protection  of  the 
Senate.  On  the  other  hand,  the  honor- 
able and  learned  Attorney-General  for 
Victoria  let  out  plainly  enough  that 
it  was  for  the  limitation  of  the  Senate's 
powers  he  desired  to  see  this  amend- 
ment carried.  We  heard  from  another 
honorable  member  something  or  other 
about  the  outraged  people,  and  all 
that  sort  of  thing,  which  is  said  on 
every  occasion  when  the  Senate's  power 
comes  to  be  the  matter  in  question. 
We  should  bear  in  mind  now,  and 
at  all  times,  that  this  Senate,  which  is 
attacked  whenever  opportunity  presents 
itself,  is  to  be  just  as  much  a  popular 
body  as  the  House  of  Representatives. 
We  should  remember  that  we  have 
intrusted  the  Senate  with  power,  be- 
cause it  represents  the  people  just  as 
fully  as  the  House  of  Representatives. 
It  represents  the  same  people  in  sections 
as  will  return  the  members  of  the  popular 
Chamber.  I  shall  not  waste  any  more 
time,  as  far  as  I  am  concerned,  and 
will  only  express  the  hope  that  we  shall 
retain  sub-sections  (1)  and  (2)  as  in  the 
Bill,  and  that  we  shall  amend  sub- 
section (3),  which  deals  with  the  annual 
Appropriation  Bill,  so  that  the  ambiguity 
which  now  hangs  about  it  may  be  dis- 
pelled. We  all  know  what  is  meant  by 
the  appropriations  for  the  services  of  the 
year. 

Mr.  Higgins. — "Ordinary  annual  ser- 
vices." 

Sir  EDWARD  BRADDON.— There  is 
the  difficulty  which  has  to  be  got  over. 
There  are  occasional  expenditures,  some- 
times of  very  insignificant  sums,  which  are 
incurred  after  the  Estimates  have  been 
framed  for  the  year,  and  which  have  to  be 
met,  and  Parliament  almost  necessarily 
approves    of  the   expenditure  afterwards. 


If  we  could  introduce  into  the  third 
sub-section  words  which  will  provide  for 
the  annual  services  of  the  year,  covering 
something  more  than  the  recurrent 
expenditure  of  the  years  as  they  go 
by,  something  which  will  meet  unfore- 
seen expenditure,  I  think  we  shall 
have  done  by  this  clause  all  that  is 
required. 

Sir  JOHN  FORREST  (Western  Aus- 
tralia).— I  regret  that  at  this  recom- 
mittal stage  we  should  take  up  nearly 
the  whole  day  in  discussing  a  matter 
which  found  no  place  in  our  discus- 
sions in  Sydney  or  in  Melbourne  until 
we  have  arrived  at  the  recommittal 
stage. 

Mr.  Isaacs. — This  point  was  most  dis- 
tinctly put  in  Adelaide. 

Sir  JOHN  FORREST.— I  did  not  say 
anything  about  Adelaide,  I  was  referring 
to  Sydney  and  Melbourne.  It  is  only 
when  we  have  arrived  at  the  final 
stage  that  this  matter  has  gained  great 
prominence.  We  have  lost  a  whole 
day. 

Mr.  Reid. — Not  lost  it. 

Sir  JOHN  FORREST.— Well,  we  have 
had  to  use  the  whole  day  in  discussing  it. 
The  principal  argument  used  by  those  who 
desire  that  the  clause  shall  be  amended 
is  that  both  Houses  will  not  recognise 
fully  their  powers  and  duties.  My  opinion 
is  that  both  Houses  will  soon  learn  to  act 
in  accordance  with  the  Constitution.  If 
they  make  mistakes  at  the  beginning 
and  do  that  which  is  contrary  to  the 
Constitution,  they  will  soon  be  brought 
up  and  made  to  know  exactly  the  limits 
to  which  they  can  go.  All  the  fear 
seems  to  be  that  the  two  Houses  will 
do  something  which  they  will  have  no 
right  to  do.  If  that  happens,  it  seems  to 
me  there  should  be  a  power,  and  the 
sooner  it  is  exercised  the  better,  to  keep 
them  within  the  limits  and  bounds  of  the 
Constitution. 

Mr.  Reid. — Even  in  matters  of  pro- 
cedure 1 
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Sir  JOHN  FORREST.— In  passing  laws, 
at  any  rate.  This  Constitution  which  we 
are  establishing  is  not  to  spend  its  own 
money,  it  is  to  spend  the  money  of  the 
people  in  the  states.  The  Parliament  is 
given  limited  powers  only  under  the  Con- 
stitution, and  every  ona  on  this  continent 
has  a  right  to  expect  that  the  Federal 
Parliament  will  use  that  power  within  the 
limits  of  the  Constitution.  If  they  do 
not,  I  feel  quite  certain  that  they  will 
soon  learn  to  do  so.  The  difficulties  that 
have  been  raised  by  my  honorable  friends 
from  Victoria  as  to  the  great  dangers  and 
difficulties  that  will  arise  owing  to  some 
action  being  declared  ultra  vires  by  the 
High  Court  are  not  well  founded,  because 
if  such  a  thing  occurs  once  or  twice  it  is 
not  likely  to  occur  again.  We  shall  soon 
learn  what  is  our  legal  position  under  this 
Federal  Constitution.  All  the  difficul- 
ties we  have  had  placed  before  us  will 
disappear  once  and  for  all.  I  agree 
with  Sir  Edward  Brad  don  and  others 
as  to  what  shall  be  considered  ordinary 
annual  expenditure.  It  is  such  a 
wide  question  is  some  respects  and  so 
narrow  in  others  that  difficulties  may 
occur.  However,  I  am  sure  our  leader 
will  be  able  to  attend  to  that,  and  I 
see  no  reason  why  we  should  alter  sub- 
sections (1)  and  (2),  which  are  as  clear  as 
noonday.  If  the  Federal  Government  do 
not  choose  to  keep  within  the  limits  of 
these  two  sub-sections  the  sooner  they  are 
taught  to  do  so  the  better  it  will  be  for 
them  and  the  Commonwealth. 

Mr.  LEAKE  (Western  Australia).— I 
desire  to  explain  in  a  few  words  my 
reason  for  supporting  this  amendment. 
The  question  as  it  presents  itself  to  my 
mind  is  this :  Whether  the  validity  of  any 
measure  should  be  questioned  during 
its  passage  through  the  Parliament,  or 
whether  it  should  be  questioned  after  H 
has  received  the  Royal  assent  ?  Surely 
Parliament,  as  the  guardian  of  the  people's 
interests,  is  capable  of  protecting  the 
people.  Therefore  it  can  well  attend  to 
the  details  of  any  measure  which  is  passing 
[Sir  John  Forrest. 


through  the  hands  of  honorable  members. 
Under  clause  55,  I  take  it  that  what  is 
anticipated  would  be  no  more  than  a 
technical  mistake.  I  agree  with  those 
honorable  members  who  have  urged 
that  it  would  be  a  great  pity  to  have 
to  call  ifl  the  assistance  of  the  Supreme 
Court.  We.  do  not  wish  to  see  the 
Supreme  Court  made  a  branch  of  the 
Constitution  in  this  way.  If  Parliament 
does  that  which  it  is  supposed  by  some 
honorable  members  it  Avill  do,  we  shall 
find  Parliament  disregarding  a  positive 
enactment  of  the  Constitution.  Surely 
the  only  reason  which  would  impel  Par- 
liament to  such  an  end  would  be  the 
existence  of  absolute  corruption.  Not 
only  mere  corruption,  but  with  its  rami- 
fications so  extensive  as  to  hold  every 
member  of  both  Houses,  including  both 
the  Speaker  and  the  President.  I, 
therefore,  cannot,  in  these  circum- 
stances, threw  over  my  trust  in  the 
Federal  Parliament.  I  cannot  see  that 
by  the  insertion  of  this  amendment  we 
in  any  way  further  our  rights,  nor, 
indeed,  are  we  derogating  from  the 
position  of  the  Senate.  As  an  illustra- 
tion, I  will  assume  that  a  Tariff  Bill 
has  been  passed  by  the  Federal  Parlia- 
ment, but  owing  to  some  technical 
mistake,  the  results  to  suspend  the 
administration  of  the  law  until  the 
aid  of  the  Supreme  Court  has  been 
invoked  to  determine  the  question  of 
legality.  Inasmuch  as  Tariff  measures 
are  generally  retrospective,  we  can  readily 
imagine  the  great  inconvenience  that  this 
would  cause.  We  know  that  where  there 
is  unanimity  in  regard  to  a  measure,  par- 
liamentary criticism  is  blunted,  and 
it  is  quite  possible  that  under  such  cir- 
cumstances a  measure  might  be  allowed  to 
creep  through  Parliament  to  which  some 
technical  objection  could  be  made.  I 
venture  to  suggest  that  ample  protection 
is  afforded  if  you  leave  Parliament  to 
attend  to  its  constitutional  duties. 
For  these  reasons  I  shall  support  the 
amendment. 
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Mr.  GORDON  (South  Australia).— The 
proposition  embraced  in  the  amendment, 
and  argued  at  such  length  and  with  so 
much  eloquence,  has  for  its  object,  it 
seems  to  me,  the  removing  of  a  taxation 
law  from  attack  upon  the  ground  that  it 
may  contain  some  technical  omission,  or 
thar  in  t lie  course  of  its  passage  through 
Parliament  some  flaw  in  the  procedure  has 
occurred.  But  why  remove  a  taxation 
law  from  attack  upon  that  ground,  and 
leave  every  other  law  open  to  attack? 
The  proposition  I  made  the  other  day 
would  have  removed  all  laws  from  attack. 

14V.  Higgins. — Other  laws  go  beyond 
the  Constitution.  This  provision  merely 
deals  with  an  irregularity. 

Mr.  GORDON.— The  passing  of  a  law 
in  defiance  of  clause  55  would  be,  in  fact, 
an  infringement  of  the  Constitution. 

Mr.  Higgins. — In  the  one  case  there 
would  be  an  irregularity  only,  but  in  the 
other  the  provisions  of  the  law  would  go 
outside  the  Constitution. 

Mr.  GORDON.— You  can  ticket  these 
things  as  you  please,  but  there  would  be  an 
infringement  of  the  Constitution.  But, 
inasmuch  as  I  am  largely  in  sympathy 
•with  the  opinion  that  no  law  which  has 
been  passed  by  both  Houses  of  Parliament 
should  be  liable  to  attack,  I  am  willing 
to  go  a  long  way  to  support  the  amend- 
ment. Still,  why  not  express  the  object 
aimed  at  in  so  many  words  ?  Does  not 
the  provision  look  absurd  as  it  stands  1 
It  says,  in  effect,  that  a  proposed  law- 
shall  not  deal  with  two  subjects  of  taxa- 
tion, but  that  a  law  may. 

Mr.  Holder. — A  law  cannot  become 
a  law  until  it  has  been  a  proposed  law. 
One  shuts  off  the  other. 

Mr.  GORDON.— There  is  a  prohibition 
against  a  proposed  law  dealing  with  two 
subjects  of  taxation,  but  when  a  pro; 
law  attains  the  solemnity  of  a  law  it 
may  possibly  deal  with  two  subjects  of 
taxation.  In  the  inchoate  stage  a  law 
cannot  deal  with  two  subjects  of  taxation. 
But  why  not  say  in  so  many  words  that 
no  law  imposing  taxation  shall  be  allowed 


to  be  questioned  upon  the  ground  that  it 
includes  more  than  one  subject  of  taxa- 
tion ? 

Mr.  Isaacs. — It  means  the  same  thing. 

Mr.  GORDON.— Only  a  lawyer  could 
make  the  deduction  necessary  to  an  under- 
standing of  the  clause,  if  the  amendment 
were  carried  as  it  stands,  whereas  if  the 
provision  I  suggest  were  inserted,  everyone 
could  understand  it. 

Mr.  Isaacs. — What  would  be  the  effect 
if  the  honorable  member's  suggestion  were 
followed? 

Mr.  GORDON.— I  have  only  worded,  it 
roughly,  but  the  same  object  would  be 
achieved  as  that  which  the  honorable  and 
learned  gentleman  now  seeks  to  achieve. 
It  would  remove  these  laws  from  at- 
tacks upon  the  ground  of  a  flaw  in 
procedure,  and  that  they  were  so  removed 
would  be  patent  to  everybody.  The  pro- 
vision as  it  stands  throws  upon  the  Senate 
the  onus  of  being  always  upon  the  alert. 
It  is  sought  to  achieve  the  object  aimed 
at  to  some  extent  at  the  expense  of  the 
Senate.  The  Senate  has  to  bear  the  onus 
of  raising  the  question  and  of  resisting  the- 
other  House.  In  this  way  perhaps  un- 
necessary friction  between  the  Houses  may 
be  created.  If  the  suggestion  which  I 
have  made  were  carried  into  effect,  no 
onus  would  be  put  upon  the  Senate. 
There  would  be  no  conflict  between  the 
Houses,  and  the  matter  would  not  have  to 
be  referred  to  the  High  Court.  I  intend 
to  move  my  suggestion  in  the  form  of  an 
amendment. 

Mr.  ISAACS  (Victoria). -As  the  dis- 
cussion has  proceeded  it  has  struck  me 
more  and  more,  that  while  the  question 
incidentally  touches  upon  state  rights, 
the  struggle  has  been  more  or  less  between 
the  upholders  of  what  are  known  as  Upper 
Houses  and  the  upholders  of  what  are 
known  as  Lower  Houses.  To  my  mind 
the  arguments  which  were  addressed  to 
the  question  of  state  rights  were  abso- 
lutely beside  the  question.  Let  us  look 
at  the  clause  as  it  stands,  as  contrasted 
with     the    preceding    clause.       AVe    have 
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been  told  by  our  honoured  leader  that 
clause  55  is  not  a  matter  of  procedure. 

Mr.  Barton. — J  said  that  it  was  not  a 
matter  of  procedure  only. 

Mr.  ISAACS.— We  have  also  been  told 
that  clause  54  not  only  gives  rights  to  the 
House  of  Representatives,  but  also  gives 
rights  to  the  Senate.  Therefore,  there  is 
no  inconsistency  in  allowing  the  Supreme 
Court  to  supervise  the  operation  of  clause 
55,  and  at  the  same  time  to  have  nothing  to 
do  with  the  provisions  of  clause  54.  Clause 
54  gives  no  rights  whatever  to  the  Senate. 
It  is  a  clause  cutting  down  the  rights  of 
the  Senate.  Clause  1  of  Chapter  I.  is  the 
first  provision  giving  powers  to  the  Houses. 
It  is  there  provided  that  the  legislative 
powers  of  the  Commonwealth  shall  be 
vested  in  a  Federal  Parliament  consisting 
of  the  Queen,  a  Senate,  and  a  House  of 
Representatives,  "  hereinafter  called  the 
Parliament  of  the  Commonwealth."  When 
clause  52  and  other  clauses  confide  to  the 
Parliamentcertain  powers^Jrimd  facie  these 
powers  are  co-ordinate  in  both  Houses. 
Then  we  have  clause  54,  which  says  that 
the  powers  of  the  Senate,  which  would 
otherwise  be  co-extensive  with  the  powers 
of  the  House  of  Representatives,  shall  be 
so  much  less  in  respect  of  taxation  and 
appropriation ;  and,  therefore,  clause  54 
gives  no  right  whatever  to  the  Senate, 
but  it  gives  rights  to  the  House  of  Repre- 
sentatives which  the  Senate  is  not  to  have. 
Therefore,  we  were  perfectly  right  when 
we  contended  that  where,  under  clause 
54,  you  create  a  distinction  which  is 
to  preserve  the  power  of  the  purse  to 
the  control  of  the  people  who  contribute 
to  that  purse,  a  distinction  was  made 
in  not  allowing  the  Supreme  Court  to  safe- 
guard those  interests.  When  we  come  to 
clause  55,  is  there  anything  in  that  but 
procedure  1  I  maintain — nothing  ;  and  I 
will  proceed  to  explain  why.  Neither  the 
Senate  nor  the  House  of  Representatives 
gains  one  single  iota  of  jurisdiction 
under  that  clause.  There  is  not  a 
single  word  which  gives  power  over 
any  subject  that  is  not  given  before. 
[Mr.  Isaacs. 


It  only  regulates  the  mode  in  which  powers 
previously  given  are  to  be  exercised.  In 
other  words,  it  is  manner — not  matter; 
and,  in  other  words,  it  is  pure  procedure. 
Consequently,  when  we  come  to  face  the 
matter  plainly,  we  are  inevitably  drawn  to 
the  position  that  we  are  asking  the  Su- 
preme Court  to  supervise  and  protect  the 
Senate  in  a  matter  of  mere  procedure. 

Mr.  Glynn. — Suppose  the  Senate  intro- 
duced a  Money  Bill ;  would  that  be  pro- 
cedure only? 

Mr.  ISAACS.  —  If  the  Senate  intro- 
duced a  Money  Bill  it  would  be  mere 
procedure  ;  but  it  would  be  procedure 
that  the  House  of  Representatives  would 
not  tolerate  for  a  moment.  The  House 
of  Representatives  has  to  protect  it- 
self, and  I  agree  with  those  who  say 
that  the  Senate  must  be  regarded  as  a 
pitiable  thing  if  it  is  not  strong  enough  to 
guard  its  own  rights  within  it  own  walls. 
No  power  on  earth  can  force  the  Senate 
to  pass  a  Bill  if  it  contravenes  the  pro- 
visions of  the  Constitution  as  we  pro- 
pose to  make  it.  The  whole  people 
of  the  Commonwealth  would  rise  against 
those  who  tried  to  force  the  Senate 
to  pass  such  a  Bill  against  the  pro- 
visions of  the  Constitution.  But  when 
we  have  given  to  the  people  of  the  least 
populous  states  a  Senate  based  on  equal 
representation  to  protect  their  rights,  and 
have  conferred  upon  the  Senate  absolute 
equality  with  the  House  of  Representa- 
tives, except  as  provided  in  clause  54, 
I  think  we  have  gone  far  enough  to  pro- 
vide a  body  which  ought  to  be,  if  it  is  not, 
strong  enough  to  guard  its  own  interests 
and  the  interests  of  the  people  it  repre- 
sents. Why  do  we  want  the  Supreme 
Court  to  come  and  wet-nurse  the  Senate  1 
Is  there  any  reason  for  it  1 

Sir  Edward  Braddon. — Do  you  want  a 
Senate  at  all  1 

Mr.  ISAACS.— What  did  the  people  of 
the  smaller  states  say  1  They  said — "  We 
cannot  trust  the  people  of  the  more 
populous  states  to  give  us  equal  represen- 
tation."    But   now    they  say— "We    not 
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only  cannot  trust  the  people  of  the  more 
populous  states,  but  we  cannot  trust 
our  own  representatives.  We  cannot 
find  men  on  whom  we  can  rely  either 
for  their  competency,  or  for  their  at- 
tention, or  for  their  honesty."  Why,  what 
does  it  say  for  the  courage  of  the  Senate — 
which,  after  all,  is  the  courage  of  the 
people  of  the  smaller  states  ?  We  are  now- 
told  that  we-  must  protect  the  senators 
from  their  own  weakness,  from  their  own 
possible  corruption,  from  their  own  want 
of  courage,  and  in  every  other  way. 

Sir  Edward  Braddon. — Told  by  whom? 

Mr.  ISAACS. — We  have  heard  it  over 
and  over  again. 

Sir  Edward  Braddon. — Where  ? 

Mr.  ISAACS. — In  this  chamber,  I  am 
sorry  to  say,  over  and  over  again.  If  the 
Senate  has  the  courage  of  its  opinions, 
and  if  they  are  honestly  maintained,  as  I 
feel  sure  they  will  be,  why  do  they  want 
the  Supreme  Court  to  back  them  up? 
Apart  from  their  negligence — apart  from 
a  mistake  which  may  be  common  to  both 
parties — are  we  to  accept  this  position  : 
That  the  Senate  is  a  body  which  does  not 
understand  its  business? 

Sir  John  Forrest. — It  may  be  over- 
whelmed. 

Mr.  ISAACS. — How  could  it  be  over- 
whelmed ?  Imagine  my  right  honorable 
friend  (Sir  John  Forrest)  overwhelmed  in 
the  Senate  ! 

Sir  John  Forrest. — Or  coerced. 

Mr.  ISAACS. — Can  any  one  imagine  my 
right  honorable  friend  or  any  of  his  Wes- 
tern Australian  colleagues  being  coerced  ? 

Sir  John  Forrest. — Leave  the  Senate 
alone. 

Mr.  Gordon. — They  would  have  to  give 
way  to  the  majority. 

Mr.  ISAACS.— In  their  own  House  ? 

Mr.  Gordon. — Of  course. 

Mr.  ISAACS.— Of  course,  if  they  give 
way  to  the  majority  it  shows  that  the 
majority  are  in  favour  of  passing  the  pro- 
posed measure. 

Mr.    Gordon. — For   the     time    being, 
possibly. 
[129] 


.Mr.  ISAACS. — If  we  are  to  understand 
that  a  minority  is  to  govern  this  Common- 
wealth, that  is  a  new  position. 

Mr.  Barton. — No  one  has  said  that. 

Mr.  ISAACS. — But  that  is  what  it  comes 
to.  If  the  Senate  under  this  provision 
may  find  itself  coerced,  what  does  that 
mean  ?  A  measure  is  introduced  into  the 
House  of  Representatives,  and  strongly 
supported  by  a  majority  in  the  Senate, 
the  Senate  comes  to  the  conclusion  that 
it  would  be  dangerous  to  resist  it 
any  longer,  so  the  representatives  of 
the  smaller  states  in  the  Senate 
say — "  There  is  such  an  overwhelming 
insistence  upon  this  measure,  which  is 
plainly  for  the  benefit  of  the  Common, 
wealth,  that  it  would  be  unsafe  for  us  — 
unsafe  so  far  as  our  existence  as  a  Senate 
is  concerned — to  resist  it  any  further;  we 
will  throw  the  responsibility  off  our  own 
shoulders,  and  pass  the  Bill,  and  then  we 
will  go  to  the  Supreme  Court  of  the  Com- 
monwealth, and  make  the  Supreme  Court 
take  the  responsibility  of  preventing  the 
measure  becoming  law.  We  shall  thus 
evade  the  responsibility  of  opposing  the 
measure  in  Parliament."  So  that  we  shall 
have  the  final  discussion  upon  the  Bill 
removed  from  the  House  of  Parliament, 
and  it  will  be  fought  out  by  means 
of  wigged  and  gowned  advocates  upon 
the  floor  of  the  Supreme  Court  instead 
of  by  representatives  of  the  people. 
It  is  said  that  these  words  are  plain.  Let 
me  put  one  or  two  cases,  in  order  to  show 
that  they  are  not  plain  : — 

Laws  imposing  taxation  shall  deal  only  with 
the  imposition  of  taxation. 

Now,  Sir  Samuel  Griffith  has  pointed  out 
that  this  provision  does  not  include  collec- 
tion. It  has  also  been  pointed  out  to- 
day that  it  does  not  include  machinery; 
and  we  do  not  know  what  other  difficulties 
may  arise.     Now,  take  the  next  case : — 

Laws  imposing  taxation,  except  laws  imposing 
duties  of  customs  or  of  excise,  shall  deal  with 
one  subject  of  taxation  only. 

What  is  a  subject  of  taxation  ?  It  has 
been    supposed    that   you    can    have    an 
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income  tax  imposed  by  means  of  one  Act 
only.  But  if  the  income  tax  proposed  to 
put  a  -charge  upon  income  derived  from 
dividends  it  might  be  argued  that  that 
could  not  be  put  in.  the  same  Act  as  a  tax 
upon  incomes  derived  from  rents,  because 
a  rent  is  a  different  "  subject  "  of  taxation^ 
from  a  dividend.. 

Mr.  Solomon. — They  are  both  income. 

Mr.  ISAACS.  —  Does  my  honorable 
friend  mean  to  say  that  rents  derived 
from  houses  are  the  same  "subject"  as 
revenue  derived  from  dividends  1 

Mr.  Solomon. — Yes ;  they  are  both 
income. 

Mr.  ISAACS.— I  think  there  would  at 
least  be  a  good  deal  of  argument  upon  the 
subject  as  to  whether  it  would  be  possible 
to  impose  a  tax  on  those  two  kinds  of  in- 
come ;  and  I  think  that  if  my  honorable 
friend  were  the  Judge  he  would  have  to 
listen  to  a  good  deal  of  argument  before 
he  could  decide  the  point,  and  would  have 
some  difficulty  in  deciding  it. 

Mr.  Solomon. — And  should  decide  it  in 
the  same  way. 

Mr.  ISAACS. — I  can  conceive  of  no 
greater  matter  for  debate  as  to  what  is  a 
"subject"  for  taxation  than  this. 

Mr.  Solomon. — Then  you  could  not 
apply  an  income  tax  under  one  Act  at  ail, 
but  you  would  have  to  have  different  Acts 
of  Parliament  ? 

Mr.  ISAACS. — So  you  would,  under 
this. 

Mr.  Solomon.  —  And  have  a  dozen 
lawyers  to  fight  out  the  question  ? 

Mr.  ISAACS. — I  am  glad  that  my  hon- 
orable friend  sees  the  absurdity  of  it.  I 
would  venture  to  say  that  there  would 
be  a  considerable  amount  of  legal  argu- 
ment on  the  point  as  to  whether  income 
derived  from  rents  was  the  same  "subject" 
of  taxation  as  income  derived  from  divi- 
dends, or  as,  say,  a  tax  upon  a  man's  own 
salary. 

Mr.  Solomon. — So  that  you   say  that 

an    income    tax  upon  various  sources   of 

income    would   be   a    tax    upon    different 

subjects    of    income,    and    could    not   be 
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imposed  by  means  of  one  Act  under  this 
Constitution  ? 

Mr.  ISAACS.— Under  this  Constitution 
I  think  it  would  be  doubtful. 

Mr.  Holder. — There  is  income  from  per- 
sonal exertion,  and  income  from  property. 

Mr.  ISAACS.— Exactly. 

Mr.  Barton. — Is  it  income  from  exertion 
only  that  is  a  proper  subject  of  an  income 
tax? 

Mr.  ISAACS. — We  know  that  the  point 
I  am  referring  to  is  open  to  doubt. 

Mr.  Reid. — It  may  be  a  laughing 
matter  in  this  Convention,  but  it  would 
be  a  very  solemn  and  serious  matter  in 
a  court  of  law. 

Mr.  O'Connor. — Suppose  the  point  was 
raised  as  a  mere  matter  of  order,  would 
you  not  have  to  meet  the  difficulty  in 
initiating  the  Bill? 

Mr.  ISAACS. — I  do  not  quite  grasp  the 
honorable  member's  point. 

Mr.  O'Connor.  — I  mean  a  matter  of 
order  in  Parliament. 

Mr.  ISAACS.— Then  I  should  say  that 
Parliament  would  do  its  best  to  obey 
this  provision  in  the  Constitution,  and 
the  ruling  of  the  Speaker  or  the  Presi- 
dent would  be  given  as  he  best  under- 
stood it.  If  it  had  passed  the  House 
of  Representatives  and  had  gone  to  the 
Senate,  and  the  President  ruled  that  in  his 
opinion  it  was  a  contravention  of  the  Con- 
stitution, the  House  of  Representatives 
would  have  to  abide  by  that  and  alter  it. 
If,  on  the  other  hand,  the  President,  after 
giving  the  best  consideration  he  could 
give  to  the  matter,  came  to  the  conclusion 
that  it  was  no  infraction  of  the  Constitu- 
tion, and  the  Senate  went  on  and  passed 
the  Bill,  then  I  contend  that  the  law 
should  be  valid,  and  1  would  not  have  it 
carried  to  the  High  Court  to  be  decided 
afterwards. 

Mr.  Gordon. — Do  you  want  that  same 
principle  to  apply  to  every  law  which  is 
passed  in  the  same  way  1 

Mr.  ISAACS. — To  make  it  perfectly 
logical,  my  honorable  friend  is  right.  We 
ought  to  carry  this  section  into  every  law, 
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and  say  the  Senate  should  have  the    right 

to  discuss   every    particular    subject    in 

clause  52  and  clause  53  separately,  under 
the  penalty  of  invalidity.  What  I  look  at 
is  this  :  You  bare  a  Senate  which  is  com- 
posed on  the  principle  of  equal  representa- 
tion of  the  states,  you  have  powers  given 
to  the  Parliament,  including  the  Senate, 
and  except  in  the  specific  instances  given 
in  clause  54,  the  Senate  has  equal  power 
by  the  very  express  words  of  the  Consti- 
tution with  the  House  of  Representatives, 
and  surely  we  can  leave  the  matter  there. 
Why  leave  the  court  to  hold  the  rod  of  in- 
validity over  its  proceedings  when  you  do 
not  transgress  the  bounds  of  jurisdiction  ? 
You  have  certain  matters,  and  certain  mat- 
ters only,  which  are  confided  to  the  Federal 
Parliament,  and  as  to  all  outside  that  the 
Parliament  has  no  jurisdiction  collectively 
or  apart,  and  if  the  Parliament  by  its  most 
solemn  attempt  tries  to  get  beyond  that 
limit,  the  High  Court  cqmes  down  and 
says  you  shall  not  go  so  far,  and  the 
states  are  protected ;  but  within  the  sphere 
which  is  confided  to  the  Parliament  in 
mere  matters  of  the  manner  of  exercising 
their  jurisdiction,  what  right  has  the  High 
Court  to  obtrude?  That  is  a  mere  matter 
of  the  political  working  out  of  the  Con- 
stitution confided  to  Parliament.  It  does 
not  guard  state  rights,  it  does  not  guard 
state  interests.  Under  this  provision  it 
does  seem  ludicrous  that  if  the  Senate, 
after  the  best  consideration  it  can  give 
to  a  matter,  thinks  that  there  is  no 
invasion  of  the  clause,  and  the  House 
of  Representatives  thinks  the  same,  any 
individual  in  the  community  may  come 
forward  and  have  the  whole  thing  upset. 
It  was  said  by  Sir  Edward  Braddon  that  the 
matter  was  not  mentioned  in  Adelaide.  It 
was  mentioned  by  several  honorable  mem- 
bers. I  called  particular  attention  to  it  in 
common  with  other  members,  and  at  page 
580  of  the  Adelaide  Hansard  there  is  this 
passage  in  a  speech  by  myself : — 

I  do  think  there  is  the  strongest  danger, 
and  I  ventured  to  draw  attention  to  it  yester- 
day, that  the  Federal  Treasurer  might,  after 


having  a  Tax  Bill  passed  or  an  Appropriation 
\Y\\\  passed  by  both  Houses  willingly  and  with 
their  eyes  open  find  himself  in  this  position  : 
That  some  individual  might  challenge  the  Act 
through  a  court  of  law,  which  would  be  com- 
pelled to  declare  it  invalid. 

The  honorable  member  will  therefore  see 
that  it  was  distinctly  challenged. 

Mr.  Barton. — It  was  expressly  chal- 
lenged by  Mr.  Reid,  who  moved  to  insert 
the  word  "  proposed "  before  the  word 
"  law." 

Mr.  Reid. — That  is  so. 

Mr.  ISAACS.  —  My  right  honorable 
friend  (Mr.  Reid)  was  not  present  when  I 
referred  to  him  this  morning  as  having 
indicated  the  point. 

Mr.  Reid. — I  had  forgotten  all  about  it. 

Mr.  ISAACS. — For  these  reasons  it 
seems  to  me  we  are  running  a  great  deal 
of  risk  when  honorable  members  say  that 
everything  is  a  matter  for  the  High  Court, 
that  it  is  no  less  a  matter  for  the  High 
Court  under  this  clause  than  it  is  under  any 
other  clause.  I  admit  that,  if  you  have 
the  clause  there  ;  but  we  object  to  putting 
it  there;  we  object  to  leaving  the  clause 
in  that  condition.  I  quite  admit —  and 
that  is  the  ground  of  our  objection-- if 
you  leave  the  clause  in  its  present  state  it 
will  be  the  duty  of  the  High  Court  to 
inquire  into  this  matter.  I  could  not 
quite  follow  my  honorable  friend  (Mr. 
Barton)  when  he  said  that  another  dis- 
tinction between  clause  54  and  clause  55 
w£3  that  on  a  Bill  under  clause  54  you  had 
on  the  face  of  it  an  invalidity,  while  you  had 
not  an  invalidity  on  the  face  of  a  Bill  under 
clause  55.  I  put  one  instance  to  aim 
which  was  :  Suppose  a  sum  of  money  were 
granted  to  an  individual  without  stating 
what  it  was  for,  it  would  not  on  the  face 
of  it  show  whether  it  was  or  was  not  for 
the  ordinary  annual  service,  and  if  any 
individual  wanted  to  challenge  the  whole 
Act,  he  could  do  so  by  proving  that,  in  fact, 
that  grant  was  for  some  other  purpose 
than  the  ordinary  annual  service.  It 
would  not  be  on  the  face  of  the  Act,  yet 
it   would  be  challengeable  in  a  court  of 
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law  if  we  had  the  word  "  law  "  inserted 
instead  of  the  words  "  proposed  law  "  in 
clause  54.  There  have  been  certain  refer- 
ences to  intentions.  I  intend  to  pass  them 
by.  I  think  we  can  all  get  credit  for 
proper  intentions.  I  think  I  have  shown 
by  my  action  in  regard  to  this  Bill  as  a 
whole  that  I  have  never  attempted  by  any 
side-wind  to  weaken  the  Senate  or  to  cut 
down  its  rights  or  powers,  but  I  have  always 
stood,  and  I  always  will  stand,  for  main- 
taining the  powers  of  the  House  of  Repre- 
sentatives and  preventing  its  powers  from 
being  cut  down.  When  we  consider,  after 
all,  that  the  money  to  be  dealt  with  in 
these  Bills  is  contributed  as  to  2,500,000 
of  the  people  in  an  immense  proportion, 
and  by  700,000  persons  in  the  other,  is  it 
too  much  to  ask  that  the  House  of  Repre- 
sentatives shall  not  be  thrust  into  the 
position  into  which  it  is  sought  to  thrust 
it,  by  such  a  clause  as  the  present? 

Sir  John  Forrest. — Surely  those  700, 000 
persons  have  rights  as  well  as  the  others. 

Mr.  ISAACS. — Of  course  they  have.  I 
only  want  to  leave  the  Senate  in  the  same 
position  as  the  House  of  Representatives 
in  this  regard.  I  do  not  want  to  show 
any  difference  between  them,  and  clause 
55  does  show  a  difference  between  them. 
Clause  54  says  the  House  shall  have  cer- 
tain rights  j  if  it  chooses  either  not  to  know 
those  rights  for  the  time  being  or  to  waive 
them  for  the  time  being,  it  may  do  so, 
and  there  is  an  end  of  it. 

Mr.  Solomon. — And  it  limits  the  rights 
of  the  Senate. 

Mr.  ISAACS.— Certainly. 

Mr.  Solomon. — What  more  do  you 
want  1 

Mr.  ISAACS. — I  want  nothing  more 
with  clause  54 ;  but  when  we  come  to 
clause  55,  I  say  my  honorable  friends  are 
not  satisfied  with  the  immensely  strong 
position  in  which  the  Senate  is  entrenched. 
They  are  not  satisfied  with  having  the 
Senate  composed  on  the  principle  of  equal 
representation  of  the  states  to  protect 
their  state  rights,  with  power  to  override 
the  united  will  of  the  larger  colonies  as 
[Mr.  Isaacs. 


declared  in  the  House  of  Representatives, 
and  in  the  Senate  too,  but  they  want  to 
have  this  possibility  that,  without  accept- 
ing the  responsibility  of  the  situation,  the 
Senate  may  choose  to  give  way  nomin- 
ally at  any  particular  point,  and  leave 
the  Supreme  Court  to  fight  their  battle 
for  them  afterwards.  That  is  a  posi- 
tion  which  I  think  is  intolerable ;  and 
for  other  reasons  which  have  been  given 
much  more  forcibly,  much  more  clearly, 
than  perhaps  I  could  hope  to  do,  by 
several  honorable  gentlemen,  notably  by 
Mr.  Reid,  Dr.  Quick,  and  Mr.  Deakin — 
it  would  be  invidious,  perhaps,  to  men- 
tion them  all,  but  all  those  who  have 
spoken  have  spoken  with  a  great  deal  of 
clearness,  lucidity,  and  force — I  do  hope 
that  we  will  not  allow  this  Constitution 
to  go  into  operation  with  such  a  clause  in- 
viting litigation,  inviting  a  self-abnegation 
of  political  duty  on  the  part  of  the  Senate 
as  this  would  invite,  and  causing  most 
probably  a  dislocation  of  the  financial 
affairs  of  the  Commonwealth. 

Mr.  BARTON  (New  South  Wales). -I 
should  like  to  correct  a  misapprehension 
which  I  think  my  honorable  friend  (Mr. 
Isaacs)  fell  into  at  one  time.  I  under- 
stand that  when  Mr.  O'Connor  was  speak- 
ing some  question  arose  as  to  whether  a 
repeal  of  a  Tax  Act  might  be  considered 
to  be  the  imposition  of  taxation,  and  Mr. 
Isaacs  quoted  me  as  having  expressed  an 
opinion  on  that  point.  I  should  like  to 
read  the  report  of  what  took  place  then 
It  will  not  occupy  more  than  a  moment 
or  two,  but  it  will  put  the  matter  right 
for  both  my  honorable  friend  and  myself. 
While  I  was  speaking  at  Adelaide,  Mr. 
Isaacs  asked  me  — 

Would  you  consider  the  repeal  of  an  Act  to 
be  imposing  taxation  ? 

Mr.  BARTON.— The  repeal  of  a  Taxation 
Act  could  not  be  for  the  imposition  of  taxation. 

Mr.  Isaacs. — I  should  think  it  would  not  be. 

Mr.  BARTON. — Unless  it  was  accompanied 
with  alternative  provisions  for  taxation. 

Sir  George  Turner. — Hear,  hear. 

Mr.  Isaacs. — Suppose  you  repeal  one  land 
tax  and  put  on  another,  are  you  clear  that  that 
is  not  dealing  with  the  imposition  of  taxation  ? 
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Mr.  BARTON. — If  you  place  in  any  subse- 
quent Act  of  Parliament  provisions  which  are 
irreconcilably  at  variance  with  the  provisions 
of  a  prior  Taxation  Act,  there  will  be  an  implied 
repeal.  If  this  be  so,  then  it  is  no  violation  of 
the  provisions  of  the  Constitution  if  you  turn 
an  implied  repeal  into  an  express  repeal.  If 
there  is  a  replacement  of  prior  taxation  by  a 
later  Taxation  Act,  the  mere  addition  of  a 
repealing  clause  would  certainly  not  be  an  in- 
fringement of  constitutional  provisions.  What 
can  be  done  by  implication  can  always  be  done 
by  express  statement. 

And  to  that  extent,  of  course,  I  said  a 
provision  repealing  prior  taxation  could  be 
part  of  a  law  imposing  taxation,  as  I  un- 
doubtedly think  it  could,  because  if  you 
pass  a  law  imposing  taxation  which  follows 
and  takes  the  place  of  another  law  im- 
posing taxation,  you  thereby  imply,  the 
repeal  of  the  other  law,  and  the  repeal 
can  certainly  be  made  an  express  repeal, 
so  that  there  is  really  no  difference  be- 
tween us.  I  do  not  think  we  need  be 
very  much  governed  by  Mr.  Isaacs'  com- 
ment as  to  the  question  of  one  tax.  In 
the  case  of  the  income  tax,  for  example, 
I  am  inclined  to  think  that  the  subject  of 
taxation  is  income,  and  whether  it  be 
derived  from  rents  or  from  any  other 
source,  it  would  still  be  income,  and  there- 
fore liable  to  the  tax. 

Mr.  Isaacs. — You  cannot  be  sure  about 
that. 

Mr.  BARTON.— We  cannot  be  abso- 
lutely sure  about  anything.  On  that 
principle  we  ought  not  to  try  to  make 
a  Federal  Constitution.  I  do  not  sympa- 
thize with  that  view.  I  say,  we  shall 
be  as  sure  as  we  can  be,  and  that  is  all 
we  can  do.  I  think  Mr.  Isaacs  will  be 
at  one  with  me  in  that.  I  quite  see 
with  Mr.  McMillan  that  the  argument 
put  forward  rests  to  a  certain  extent  on 
the  contention  that  in  sub-section  (3)  of 
this  clause  the  word  "ordinary''  may  be 
subject  to  misconception,  though  I  do 
not  know  that  it  is.  What  is  "  ordinary  " 
in  the  Appropriation  Act,  as  understood, 
will  not  be  a  difficult  question  for  the 
court  to  determine. 


Mr.  Reid.  — Under  the  new  Constitu- 
tion it  will  be  a  difficult  question  for  the 
court  to  determine. 

Mr.  BARTON. — I  can  quite  understand 
some  honorable  members  who  do  not  agree 
with  me  on  this  subject  feeling  doubt 
about  the  matter.  It  is  very  natural  for 
them  to  feel  hesitation  about  it;  and  if 
Mr.  Isaacs  and  others,  who  object  to  what 
is  considered  the  looseness  of  these  words, 
had  suggested  an  amendment  by  which 
that  looseness  would  be  corrected,  and  the 
matter  in  some  degree  more  accurately  de- 
fined, I  could  have  understood  their  posi- 
tion. It  appears  to  me  that,  to  the  extent 
of  the  accuracy  of  the  definition,  the 
strength  of  their  argumentwould  diminish. 
Mr.  McMillan  has  suggested,  with  reference 
to  the  third  sub-section,  not  the  others, 
that  the  amendment  to  insert  "  proposed" 
might  be  adopted.  Well,  I  am  disinclined 
to  the  insertion  of  the  amendment  "  pro- 
posed "  there.  I  should  be  prepared  to  meet 
honorable  members  who  have  a  hesitation 
about  the  clearness  of  the  words  used  in  the 
Bill  if  they  will  accept  a  suggestion  which 
will  help  to  clear  up  their  own  doubts. 
If  they  would  do  that,  then  I  think  they 
might  consent  to  do  without  the  word 
"  proposed,"  because  it  is  only  because  of 
their  doubts  that  they  want  the  word 
"proposed  "  inserted.  If  their  doubts  are 
removed;  I  presume  they  do  not  want  the 
word  "  proposed  "  inserted.  No  doubt  it 
will  be  difficult  to  make  the  clause 
perfectly  clear,  but  I  do  not  know  that 
it  is  impossible.  We  have  had  great  diffi- 
culties to  overcome  in  the  course  of  our 
deliberations,  and  we  have  surmounted 
many  of  them. 

Mr.  Reid. — It  will  be  a  great  misfor- 
tune if  an  Appropriation  Bill  goes  before 
the  court. 

Mr.  BARTON.— I  should  feel  disposed 
to  vote  as  before,  against  the  insertion  of 
the  word  "  proposed,"  for  the  reasons 
which  I  have  already  given.  Some  honor- 
able members  may  think  that  words  like 
the  following  would  carry  out  their  views 
more  clearly.      The  words  "  or  moneys  "  in 


2054  Commonwealth  of  [8  March,  1898.] 


Australia  MIL 


sub-section  (3) — "  The  law  which  appropri- 
ates revenue  or  moneys  for  the  ordinary  an- 
nual services  of  the  Government  "  and  so  on 
— may  possibly  be  misunderstood,  because 
they  may  go  beyond  a  mere  appropriation 
for  annual  services,  and  may  possibly,  by 
some,  be  held  to  extend  to  loan  moneys. 
My  honorable  friends  may  think  well  of 
some  such  form  of  words  as  these :  — 

The  law  which  appropriates  revenue  for  or 
in  connexion  with  or  in  extension  of  public  de- 
partments and  services  transferred  to  the  Com- 
monwealth or  originated  under  this  Constitu- 
tion shall  deal  only  with  such  appropriation. 

That  perhaps  may  meet  the  views  of  my 
honorable  friends  opposite. 

Mr.  Deakin. — It  is  a  great  improve- 
ment. 

Mr.  BARTON.- -Of  course,  I  do  not 
know  whether  it  would  meet  with  their 
views  or  not.  I  think  that  perhaps  it 
would  be  a  little  more  precise  than  the 
words  in  the  Bill,  and  also,  besides  being 
precise,  I  think  it  would  have  a  somewhat 
larger  signification,  and  might  therefore 
help  to  take  away  part  of  their  doubts. 
I  think  it  is  only  right  to  those  who 
oppose  my  view  that  I  should  say  that 
the  Appropriation  Act  should  receive  a 
liberal  interpretation,  and  not  be  bound 
down  altogether  too  rigidly,  so  that  it 
could  be  held  to  be  unconstitutional,  be- 
cause, in  some  particular,  it  crept  beyond 
the  bounds  of  this  provision. 

The  CHAIRMAN.  —  Your  suggested 
amendment  would  require  some  verbal 
amendment. 

Mr.  BARTON.— It  might  wind  up  with 
the  ordinary  expression  "  shall  deal  with," 
or,  if  it  suits  honorable  members  better, 
"  shall  relate  only  to  such  ordinary  appro- 
priation." These  matters  might  be  dealt 
with  in  as  open  and  liberal  a  way  as  pos- 
sible, by  substituting  the  words  "relate 
only  to"  for  the  word  "deal  with,"  wherever 
those  words  occur.  I  am  not  sa};,ing  that 
this  suggestion  clears  up  every  difficulty 
that  honorable  members  have,  but  it  seems 
to  me  to  have  the  merit  of  being  a  clear 
definition,  and  while  I  am  not  prepared  at 
[Mr.  Barton. 


present  to  propose  the  amendment  I  now 
suggest,  if  honorable  members  who  do  not 
agree  with  me  on  the  general  subject  con- 
sider that  it  carries  out  their  views  better 
than  the  words  of  the  Bill,  and  think 
that  these  words  are  clearer,  then, 
in  deference  to  them,  I  may  adopt 
these  words,  or  even  move  them  myself. 
I  wish  to  deal  in  the  most  open  fairness 
with  honorable  members  who  are  unable 
to  take  the  same  view  as  I  do.  In  the 
first  instance,  I  think  it  is  necessary  for 
us  to  oppose  the  insertion  of  the  word 
"proposed."  I  do  not  want  to  go  in  for  a 
repetition  of  statements  and  arguments 
already  made,  but  T  may  briefly  state  that 
the  reasons  which  have  been  given  have 
not  shaken  the  arguments  which  seem  to 
me  £o  be  dominant  with  regard  to  this 
question.  If  we  reject  the  amendment  to 
insert  the  word  "proposed,"  and  honorable 
members  take  the  view  I  have  expressed, 
and  think  that  the  words  I  have  read 
will  suit  their  purpose  better,  I  shall  no 
longer  object  to  the  amendment  I  have 
suggested,  which  will  really  perhaps  be 
of  use  to  the  Convention  in  supplying 
something  in  place  of  the  word  "ordin- 
ary," which  term  has  been  objected  to  as 
capable  of  misinterpretation. 

Mr.  Isaacs. — That  would  leave  the 
whole  difficulty  as  to  taxation  as  it  stands 
in  the  Bill. 

Mr.  BARTON. — Yes,  in  other  respects. 
I  may  say  it  is  consistent  with  the  view  I 
have  taken.  The  amendment  is  suggested 
on  the  grounds  of  an  assumed  confusion  in 
the  words.  Any  reason  of  that  kind  in 
favour  of  the  insertion  of  the  word  "pro- 
posed "  would  diminish  in  its  import  in 
proportion  as  the  words  were  made  clear, 
according  to  what  the  majority  of  honor- 
able members  may  deem  to  be  clearness. 
That  is  the  view  I  take,  and  it  is  only 
fair  I  should  read  out  the  form  of  words 
that  I  have  pencilled  down.  If  any  other 
form  of  words  can  be  suggested,  I  should 
have  the  greatest  pleasure  in  co-oper- 
ating with  honorable  members  in  trying 
to    arrive  at   an  agreement.     Personally, 
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I  do  not  think  there  is  any  serious 
difficulty  in  connexion  with  the  words 
used  in  the  Hill. 

Mr.  REID  (New  South  Wales).— I 
earnestly  hope  that  the  leader  of  the  Con- 
vention will  consider  again  the  state  of 
confusion  into  which  the  Commonwealth 
may  be  thrown  if  its  annual  Appropriation 
Bills  are  to  be  subject  after  passage  to 
objections  as  to  this  or  that  item.  It  is 
not  so  difficult  when  a  system  of  govern- 
ment has  been  in  existence  for  ten  or 
twenty  years  to  gather  from  the  practice  in 
connexion  with  Appropriation  Bills  what 
are  the  ordinary  annual  services.  Here 
we  are  introducing  an  entirely  new  system 
of  government,  and  I  defy  any  one,  if  it 
comes  to  a  point  of  legal  accuracy,  to  de- 
fine what  is  an  ordinary  annual  service, 
and  what  is  not.  It  might  be  possible  to 
do  that,  although  the  question  is  full  of 
points,  under  certain  circumstances.  But 
with  a  new  system  of  government,  and 
with  a  first  Appropriation  Bill,  it  would  be 
one  of  the  most  difficult  things  in  the 
world  to  decide  whether  every  item  in 
the  Bill  was  within  the  definition.  If 
1,999  items  were  within  the  definition, 
and  the  2,000th  item  was  held  by 
the  court  to  be  outside  the  definition, 
the  whole  Appropriation  Bill  would  go. 
Surely  we  do  not  want  to  throw  the 
whole  public  service  of  the  Common- 
wealth into  hopeless  confusion  by  hatting 
that  one  Bill,  which  is  essential  to  the 
maxim  that  the  Queen's  Government 
must  be  carried  on,  declared  invalid.  I 
entreat  my  honorable  friend  to  consider 
the  question  as  it  bears  on  these  Appro- 
priation Bills,  at  any  rate.  The  House  of 
Representatives  will  be  in  this  position  : 
That  they  will  never  be  able  to  have 
their  own  way,  because  if  the  Senate 
objects  to  one  item  out  of  2,000, 
and  in  consequence  of  that  objection 
refuse  to  pass  the  Bill,  the  House  of 
Representatives  will  have  no  redress. 
They  cannot  invoke  the  aid  of  the  High 
Court  in  deciding  whether  they  are  right 
and   the   Senate  are   wrong.     They  must 


always  go  down— that  is,  in  the  last,  resort. 
I  have  no  doubt  they  would  meet  together 
and  endeavour  to  arrive  at  a  sensible  and 
a  fair  conclusion.  It  could  not  come  to  a 
question  of  law  at  the  instance  of  the 
House  of  Representatives,  because  a  Bill 
can  only  become  law  when  the  Senate  has 
approved  of  it.  If  the  Senate  agrees  that  the 
items  in  an  Appropriation  Bill  are  legally 
within  the  definition  of  the  Constitution, 
and  are  satisfied  to  pass  the  Bill,  it  should 
not  be  open  to  any  persons  on  any  one  item 
to  throw  the  whole  public  service  of  the 
Commonwealth  into  confusion.  I  am 
very  glad  that  Mr.  McMillan,  as  a  busi- 
ness man,  has  seen  the  force  of  that 
argument,  and  that  he  proposes,  so  far  as 
sub-section  (3)  is  concerned,  to  support 
the  amendment. 

Question — That  the  word  "  proposed  n 
be  inserted  before  "  law "  in  sub-section 
(l)-put. 

The  committee  divided — 

Ayes       ...  ...  ...     17 

Noes       ...  ...  ...     27 

Majority  against  the  amendment     10 

Ayes. 

Berry,  Sir  G.  Leake,  G. 

Brunker,  J.  N.  Peacock,  A.  J. 

Carruthers,  J.  H.  Quick,  Dr.  J. 

Deakin,  A.  Reid,  G.  H. 

Gordon,  J.  H.  Trenwith,  W.  A. 

Hackett,  J.  \Y.  Turner,  Sir  G. 

Higgins,  H.  B.  Wise,  B.  R. 
Holder,  F.  W.  Teller. 

Kingston,  C.  C.  Isaacs,  I.  A. 

Noes. 

Abbott,  Sir  J.  P.  Hassell,  A.  Y. 

Braddon,  Sir  E.  N.  C.  Henning,  A.  H. 

Briggs,  H.  Howe,  J.  H. 

Brown,  N.  J.  Lee  Steere,  Sir  J.  G. 

Clarke,  M.  J.  Lewis,  X.  E. 

Cockburn,  Dr.  J.  A.  McMillan,  W. 

Crowder,  F.  T.  Moore,  W. 

Dobson,  H.  O'Connor,  R.  E. 

Douglas,  A.  Solomon,  V.  L. 

Downer,  Sir  J.  W.  Venn,  H.  W. 

Forrest,  Sir  J.  Walker,  J.  T. 

Fraser,  S.  Zeal,  Sir  W.  A. 
Fysh,  Sir  P.  O.  Teller. 

Glynn,  P.  M.  Barton,  E. 

Question  so  resolved  in  the  negative. 
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Mr.  BARTON  (New  South  Wales).— 
There  is  something  to  be  said  on  this  sub- 
section which  is  perhaps  worthy  of  atten- 
tion. An  opinion  has  been  quoted  by  my 
honorable  friend  (Mr.  Isaacs)  from  Sir 
Samuel  Griffith,  that  it  is  worth  consider- 
ing whether  under  the  Constitution  a  law 
providing  for  the  collection  of  taxation  as 
well  as  the  imposition  would  not  be  ultra 
vires. 

Mr.  Isaacs. — If  in  the  same  Bill. 

Mr.  BARTON.— If  in  the  same  Bill,  I 
mean.  I  am  inclined  to  think  myself,  on 
the  well-known  principle  of  law  that  when 
a  power  is  given  without  that  which  it 
could  not  have  been  effectually  exercised, 
that  power  is  also  given.  The  legislative 
power  would  also  include  machinery  for 
collecting  the  taxation. 

Mr.  Reid. — The  practice  in  some  coun- 
tries is  to  keep  the  machinery  clauses 
away  from  the  Taxation  Bill. 

Mr.  BARTON.— That  has  happened  in 
New  South  Wales  as  well  as  in  other 
countries.  Bills  providing  purely  for  the 
amount  and  limit  of  the  tax  have  been 
separated  from  measures  which  dealt  with 
the  assessment  and  collection,  and  in 
many  cases  very  properly  separated.  It 
has  been  suggested,  in  the  course  of  the 
debate,  that  after  the  word  "  imposition  " 
the  words  "  and  collect "  might  be  in- 
serted. 

Mr.  Higgins.  —  Would  that  cover 
valuation? 

Mr.  Reid. — Oh,  yes,  that  would  be  an 
incident  in  the  collection  ! 

Mr.  BARTON.— Valuation  is  a  condi- 
tion precedent  to  the  imposition  of  a  tax. 
The  law  which  provides  for  the  imposition 
and  collection  of  a  tax  must  also  include 
valuation,  and  I  think  the  words  "imposi- 
tion and  collection"  would  cover  the 
whole  ground.  The  matter  is  one  of  con- 
siderable importance,  and  I  should  like  to 
have  the  assistance  of  my  honorable  col- 
leagues in  the  Convention.  I  do  not 
think  the  amendment  I  have  suggested 
will  be  necessary  in  sub-section  (2),  because 
that   subsection  is   a  limitation   dealing 


with  matters  apart  from  the  necessity  of 
the  tax.  In  order  that  the  matter  may 
be  debated,  and  as  I  am  advised  at  pre- 
sent that  it  would  be  an  improvement,  I 
move  that  after  the  word  "imposition"  in 
sub- section  (1)  there  be  inserted  the 
words  "  and  collection." 

Mr.  Symon. — I  would  like  to  ask  my 
honorable  friend  (Mr.  Barton)  what  he 
proposes  to  gain  by  the  insertion  of  the 
words  1 

Mr.  BARTON.— I  thought  I  had  ex- 
plained that,  but  there  was  a  good  deal  of 
conversation  going  on  at  the  time,  and  I 
am  not  surprised  that  my  honorable  friend 
did  not  catch  what  I  said.  I  explained  that 
there  were  doubts  in  various  quarters 
whether  the  restriction  as  to  dealing  with 
the  imposition  of  taxation  might  not  be 
read  so  as  to  affect  the  ordinary  machinery 
clauses  dealing  with  the  collection.  If 
there  is  any  doubt  of  that  kind,  it  would 
be  as  well  to  clear  it  up  by  the  insertion 
of  the  words  "and  collection,"  so  that  al 
matters  of  machinery,  such  as  valuation 
and  assessment,  indirect  taxation,  and 
regulations  which  are  necessary  to  the 
imposition  of  customs  duties,  might  be 
embodied  in  the  same  Bill. 

Sir  Edward  Braddon. — Would  not  the 
power  of  collection  be  embraced  in  the 
power  to  impose  taxation  1 

Mr.  BARTON.— That  would  be  ordi- 
narily included  in  the  power  to  impose 
taxation,  but  when  there  is  a  sub-section 
so  strong  as  to  only  deal  with  the  impo- 
sition of  taxation  it  would  be  as  well  to 
clear  up  the  doubt. 

Mr.  Reid. — Coupled  with  the  practice 
of  most  Parliaments. 

Mr.  HIGGINS  (Victoria).— I  think  the 
words  suggested  by  Mr.  Barton  would  be 
an  improvement.  May  I  suggest,  however, 
as  a  matter  of  drafting,  that  if  we  simply 
use  the  word  "  taxation,"  so  as  to  make 
the  clause  read — "  Laws  imposing  taxa- 
tion shall  deal  only  with  taxation,"  there 
would  be  no  question  then  as  to  going 
outside  taxation.  The  whole  difficulty 
arises  from  the  word   "  imposition,"  which 
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may  be  said  to  involve  a  certain  number 
of  things. 

Mr.  BARTON  (New  South  Wales).— 
I  should  have  explained  before  sitting 
down  that  the  amendment  which  has 
been  suggested  to  me,  and  which  I  have 
moved,  might  carry  with  it  consequences 
which  would  have  to  be  looked  to.  In 
clause  54,  sub-section  (2),  it  is  provided 
that — "  The  Senate  may  not  amend  pro- 
posed laws  imposing  taxation."  A  law 
dealing  with  the  imposition  and  collection 
of  taxation  would  be  a  law  imposing  taxa- 
tion. 

Mr.  Solomon. — Does  not  one  carry  the 
other  without  all  this  ? 

Mr.  BARTON.— What  I  want  to  point 
out  is  the  difficulty  that  the  Senate  can- 
not amend  proposed  laws  imposing  taxa- 
tion. The  question  is:  Whether,  under  the 
circumstances,  the  Senate  would  have 
power  to  amend  a  Bill  dealing  with  the 
imposition  and  collection  of  taxation  1 

Mr.  Isaacs. — I  do  not  think  the  Senate 
would  have  power. 

Mr.  BARTON. — If  my  amendment  were 
carried  it  would  be  provided  that  a  law 
would  not  be  invalid  if  it  dealt  with  the 
collection  as  well  as  with  the  imposition  of 
taxation.  The  question  is  whether  the 
Senate  would  thereby  be  deprived,  as  it 
might  be  deprived,  of  the  power  of  amend- 
ment if  the  law  provided  for  both  the 
imposition  and  collection  of  taxation  ? 
It  has  occurred  to  me — and  I  should  have 
stated  it  before — that,  in  order  that  the 
House  of  Representatives  may  not  be  un- 
duly hampered  in  dealing  with  matters  of 
this  sort,  the  words  "deal  only  with" 
might  well  be  replaced  by  "  relate  only 
to  "  as  of  somewhat  wider  signification. 

Mr.  ISAACS  (Victoria).  —Whatever 
we  do  here  ought  to  be  done  in  the  light 
of  day.  We  should  not  do  anything 
which  would,  so  far  as  we  can  see,  have 
the  effect  of  depriving  either  House  of 
any  power  without  openly  expressing  our 
opinion.  Strongly  as  I  am  of  opinion 
that  the  sub-section  ought  to  be  altered,  I 
feel  bound  to  say  that  if  the  words  "  and 


collection "  are  put  in  it  will  still  be  a 
law  imposing  taxation. 

Mr.  Barton. — I  was  afraid  of  this  diffi- 
culty. 

Mr.  ISAACS. — I  feel  no  doubt  the 
Senate  would  not  have  the  right  of  amend- 
ment. If  a  Bill  imposing  taxation  does 
anything  else,  it  will  still  be  a  Bill  im- 
posing taxation,  and  the  Senate  would 
have  no  power  to  amend.  That  is  why 
this  clause  has  been  put  in.  The  whole 
clause  is  based  upon  that  supposition,  but 
at  the  same  time  it  only  emphasizes  the 
incongruity  of  such  a  clause  being  present 
in  the  Constitution. 

Mr.  O'Connor.— There  will  be  nothing 
to  prevent  the  Government  putting  the 
machinery  in  one  Bill  and  the  tax  in 
another. 

Mr.  ISAACS. — The  machinery  very 
often  affects  the  incidence  of  the  tax,  and, 
as  Sir  George  Turner  says,  the  machinery 
might  be  the  most  important. 

Mr.  O'Connor. — The  Government  hav- 
ing power  to  put  both  in  one  Bill,  some- 
times puts  them  in  two. 

Mr.  ISAACS.— But  if  the  tax  is  of 
such  a  nature  that  no  one  could  discuss 
its  operation  fairly  antil  they  saw  the 
machinery,  the  Government  would  put 
the  proposals  in  one  measure.  That,  how- 
ever, would  be  impossible  in  this  clause, 
without  depriving  the  Senate  of  its  right 
to  amend  particular  provisions.  I  am 
glad  the  leader  of  the  Convention  has 
called  attention  to  the  matter,  and  I  have 
given  my  view. 

Mr.  SYMON  (South  Australia).— I 
think  it  is  better  to  bring  out  clearly  the 
bearing  of  this  amendment  on  clause  54, 
sub-section  (2),  which  is  the  governing 
clause.  It  says  the  Senate  may  not 
amend  the  proposed  laws  imposing  taxa- 
tion and  so  on.  The  effect  of  introducing 
the  words  "  or  collection "  would  be  to 
render  it  almost  necessary  to  amend  sub- 
section (2)  of  clause  54,  prohibiting  the 
Senate  from  amending  proposed  laws  for 
taxation  or  providing  for  their  collection. 
I  do  not  think  that  is  contemplated,  and 
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it  might  possibly  be  placing  a  limitation 
on  the  powers  of  the  Senate  which  we  had 
better  avoid.  It  would  be  better  to  leave 
the  clause  as  it  is,  and  leave  it  to  the 
construction  which  would  be  fairly  put 
upon  it  constitutionally,  than  to  introduce 
words  which  may  give  rise  to  conclusions 
that  we  do  not  foresee. 

Mr.  BARTON  (New  South  Wales).— If 
necessary  I  will  withdraw  my  amend- 
ment, in  order  to  widen  the  clause  by 
striking  out  the  words  "deal  only  with," 
and  substituting  for  them  '•  relate  only 
to."  There  are  provisions  which  might  in 
one  sense  be  desirable  in  the  Bill,  but 
they  would  be  extraordinary  if  put  in  an- 
other Bill.  They  would  find  their  place 
properly  in  a  Bill  of  this  kind,  and  where 
they  relate  to  the  imposition  of  the  very 
tax  proposed  it  seems  to  be  difficult  to 
leave  them  out. 

Mr.  Isaacs. — It  might  give  rise  to  some 
difficulty.  I  have  no  objection  as  that 
is  pointed  out. 

Mr.  BARTON.— Well,  I  will  not  pro- 
pose it. 

Mr.  BROWN  (Tasmania).— I  desire  to 
offer  a  suggestion  to  the  leader  of  the 
Convention,  that  is,  whether  it  would  not 
be  better  to  introduce  a  new  sub-section 
to  the  effect  that  laws  imposing  taxation 
may  include  provisions  for  collecting  taxes  ? 
That  would  be  better  than  putting  words 
into  this  clause  which  might  give  rise  to 
the  confusion  alluded  to  by  Mr.  Symon. 
I  quite  see  the  difficulty  that  may  arise. 

Mr.  TRENWITH  (Victoria).  —  The 
amendment  now  under  consideration 
really  does  what  Mr.  Brown  suggests.  It 
says  that  a  law  imposing  taxation  mav 
also  provide  for  the  collection  thereof.  It 
provides  for  the  impoKition  and  collection 
of  taxes,  and  it  says  that  very  much  more 
briefly  than  suggested  by  the  honorable 
member,  and  it  expresses  the  meaning 
quite  as  clearly  and  effectively.  It  is 
extremely  desirable  that  there  should  be 
power  to  include  machinery  clauses  in  a 
Taxation  Bill.  The  work  of  the  Legisla- 
ture will  in  all  probability  be  sufficient  to 
[Mr.  Symon. 


keep  it  going,  and  to  multiply  the  Bills 
that  must  pass  through,  and  to  multiply 
the  discussions  that  must  ensue,  would 
give  to  persons  who  are  antagonistic 
to  the  measure  a  second  opportunity  of 
discussing  the  whole  question  on  the  ma- 
chinery clauses.  That  would  be  ex- 
tremely inexpedient  and  undesirable.  It 
is  suggested,  and  it  is  true,  that  some- 
times when  the  Government  have  the 
option  to  include  the  machinery  in  a 
Taxation  Bill  they  elect  to  send  up  sepa- 
rate Bills.  It  may  be  expedient  to  do  so, 
but  it  seems  to  me  that  it  will  not  gene- 
rally happen,  and  the  Taxation  Bill  will 
be  discussed  more  satisfactorily,  under  a 
more  full  and  complete  understanding, 
if  the  machinery  clauses  are  included.  I 
hope  the  amendment  will  be  carried. 

Mr.  KINGSTON  (South  Australia).— 
I  should  like  to  ask  the  leader  of  the 
Convention  whether  he  considers  the  in- 
troduction of  these  words  will  prevent 
the  Senate  from  amending  the  machinery 
clauses  1 

Mr,  Barton. — I  think  it  may. 

Mr.  KINGSTON.— I  hope  it  will.  It 
occurs  to  me  that  to  negative  the  power 
of  amendment  in  the  Senate  with  regard 
to  the  imposition  of  taxation,  while  giving 
them  full  power,  if  they  so  desire,  of  muti- 
lating the  machinery  necessary  for  the  col- 
lection of  the  taxation,  would  be  to  give 
them,  by  a  side-wind,  control  over  the 
policy  of  taxation  of  the  Commonwealth, 
and  that  they  ought  not  to  possess. 

Mr.  DOBSON  (Tasmania). -I  would 
point  out.  that,  when  we  come  to  deal 
with  the  clause  as  to  disagreements,  some- 
times erroneously  called  dead-locks,  wTe 
shall  be  weakening  the  Bill  and  putting 
in  the  hands  of  those  who  think  there 
should  be  a  provision  against  such  disagree- 
ments a  very  powerful  weapon.  It  was 
pointed  out.  in  Adelaide  by  Mr.  Barton 
that  we  had  taken  such  great  care  to  pro- 
vide in  the  Bill  against  financial  clauses- 
which  generally  create  dead-locks,  that 
there  was  no  necessity  to  go  on  to  pro- 
vide for  dead-locks  and  disagreements  in 
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future.  If  you  say  that  the  Senate  shall 
not.  amend  in  any  way  a  complicated 
machinery  BUI,  you  go  a  great  way 
towards  bringing  about  a  dead-lock 
over  simply  the  machinery  clauses,  which, 
however  important  in  themselves,  are 
really  not  a  Taxing  Bill.  I  gathered  when 
I  was  in  Adelaide  that  the  word  "  taxa- 
tion "  only  was  to  be  used,  and  not 
the  word  "collection."  It  was  intended 
to  confine  these  Bills  to  taxation  only, 
leaving  the  Senate  power  to  improve  and 
suggest  alterations  in  the  Bill  simply 
framed  as  machinery  for  collecting  taxa- 
tion. I  would  call  the  attention  of  Mr. 
Barton  to  this  question.  I  think  we  shall 
complicate  the  question  of  dead-locks  if 
we  put  in  the  word  "  collection,"  because 
I  think  we  ought  to  leave  the  Senate 
power  to  amend  purely  machinery  Bills. 

Mr.  GLYNN  (South  Australia).— It 
seems  a  pity  that  it  is  too  late  to  adopt 
the  suggestion  thrown  out  in  Adelaide — I 
think  Mr.  O'Connor  first  mentioned  it> 
and  I  subsequently  drew  attention  to  it — 
that  is,  that  it  would  be  better  to  confine 
this  restriction  upon  the  Senate  as  regards 
amending  the  clauses  of  a  Bill  imposing 
taxation.  We  are  adopting  rather  a  clumsy 
way  of  attaining  that  end.  Originally  all 
Bills  were  Money  Bills.  As  time  went 
•on  money  clauses  were  mixed  up  with 
general  clauses  in  one  Bill.  The  restric- 
tion on  the  Upper  House  ought  to  be 
that  it  ought  not  to  amend  money  clauses 
in  a  Bill  which  might  be  general.  If  we 
■tike  the  provision  in  clause  54,  sub-sec- 
tion (2),  so  that  it  shall  provide  that  the 
Senate  may  not  amend  provisions  impos- 
ing taxation  in  any  proposed  law,  we 
will  accomplish  everything  we  want. 
This  point  was  raised  in  South  Australia 
on  one  occasion.  The  Upper  House  there, 
I  believe,  claimed  the  right  to  amend  a 
Bill  so  far  as  clauses  which  did  not  inter- 
fere with  money  matters  were  concerned. 
Why  should  not  the  Upper  House  have  that 
power  1  A  Bill  dealing  with,  say,  the 
appointment  of  Railways  Commissioners, 
might  contain  incidental  provisions  for  the 


appropriation  of  money,  but  should  the 
Upper  House  be  stopped  from  amending  a 
are  of  that  kind  ?  In  the  beginning, 
all  Bills  provided  for  the  granting  of 
moneys,  the  Crown,  as  a  condition  of  Sup- 
plies, redressing  grievances,  that  is,  legislat- 
ing ;  but  we  have  now  passed  on  to  a  con- 
dition of  affairs  when  Bills  incorporate  other 
provisions.  This  being  so,  I  think  we  should 
direct  our  attention  only  to  the  money 
clauses  of  Bills,  and  that  the  prohibition 
should  be  put  upon  the  Upper  House  not 
to  amend  clauses  which  impose  taxation. 
That  would  necessitate  a  change  in  the 
wording  of  clauses  54  and  55,  but  upon 
consideration  I  think  it  will  be  found  that 
this  is  the  best  solution  of  the  difficulty. 

Mr.  O'CONNOR  (New  South  Wales).— 
No  doubt  the  amendment  now  proposed 
will  place  in  the  hands  of  the  House  of 
Representatives  the  absolute  power  of  fix- 
ing the  taxation  in  every  detail.  I  think 
it  was  intended  that  the  fixing  of  the 
financial  policy  should  be  left  entirely 
in  the  hands  of  the  House  of  Represen- 
tatives. It  appears  to  me,  however,  that, 
if  we  did  not  adopt  the  amendment,  the 
Senate  would  be  given  the  power  to  fritter 
away  the  sole  right  of  the  House  of  Re- 
presentatives to  deal  with  taxation.  We 
all  know  from  experience  that  the 
machinery  of  taxation,  which  involves  its 
incidence,  the  exceptions  to  be  made,  and 
a  number  of  matters  of  that  kind,  may  be 
so  altered  as  to  cut  down  the  collectable 
value  of  a  tax  by  one-half.  It  might  be  that 
a  machinery  Bill  would  be  so  altered  as 
to  make  the  tax  which  was  sought  to  be 
imposed  not  worth  collecting.  If  we  want 
to  hand  over  to  the  House  of  Representa- 
tives the  sole  power  of  dealing  with  the 
financial  policy,  as  1  think  we  do,  we  ought 
to  see  that  they  get  it  wholly,  and  that 
no  one  else  is  allowed  to  fritter  it  away. 

Mr.  Baktox. — There  should  be  no 
power  equivalent  to  the  power  of  amend- 
ment given  to  any  other  body. 

Mr.  O'CONNOR.— Yes.  Of  course,  as 
a  matter  of  policy,  a  Government  would 
very  often   prefer  not  to  use  the  power 
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it  would  have  of  depriving  a  Senate  of  the 
right  to  amend.  It  might  be  that  it 
would  be  more  to  their  interest  to  give 
the  Senate  power  to  express  its  opinion 
upon  particular  provisions,  than  to  court 
rejection  of  the  whole  measure.  But 
that  can  always  be  done.  If,  on  the  other 
hand,  the  Government  thought  it  necessary 
to  put  their  taxation  proposals  before  Par- 
liament as  a  whole,  they  ought  to  have 
the  power  to  do  so,  and.  that  power  ought 
not  to  be  cut  down  by  any  power  of 
amendment  in  the  Senate.  If  the  amend- 
ment is  not  carried,  it  seems  to  me  that, 
although  it  is  not  intended  that  the  Senate 
shall  have  the  power  to  directly  interfere 
with  the  financial  policy  of  a  Government, 
it  may  be  able  to  affect  it  very  materially. 
Mr.  BARTON  (New  South  Wales).— I 
confess  that  when  I  first  proposed  the 
amendment  I  did  not  see  the  extent  to 
whicli  it  went.  But,  having  appreciated 
the  extent  to  which  it  goes,  I  still  feel 
bound  to  adhere  to  it.  The  difficulty 
that  would  arise  unless  yon  allowed  the 
House  of  Representatives  to  include  in 
these  Bills  the  ordinary  powers  of  assess- 
ment and  collection  would  be,  as  the 
honorable  and  learned  member  (Mr.  O'Con- 
nor) has  pointed  out,  that,  while  you 
might  have  a  certain  tax  imposed  in  the 
Bill  fixing  the  amount  of  the  tax,  the 
machinery  Bill  might  be  so  subject  to 
amendment  by  the  Senate  that  the  whole 
of  the  financial  policy  of  the  Government 
which  introduced  it,  with  a  majority  of 
the  House  of  Representatives  behind  them, 
might  be  entirely  subverted.  That  is  a 
difficulty  which,  I  think,  none  of  us  wish 
to  create.  Therefore,  I  am  prepared  to 
take  the  responsibility  of  adhering  to  the 
amendment.  Holding  the  position  I  have 
always  held,  that  the  Senate  should  be  a 
real  body  and  not  a  mockery  of  state  in- 
terests— while  it  should  be  a  Second  Cham- 
ber holding  definite  powers  and  rights  as 
expressing  the  will  of  the  people  within  the 
states  which  it  represents — I  have  also 
held  that  we  should  only  carry  responsible 
government  into  effect  by  making  it  real 
{Mr.  O'Connor. 


and  effective,  and  a  power  of  amending  a 
machinery  Bill  to  the  extent  of  making 
a  tax  not  worth  collecting  would  be  equal 
to  the  power  of  amending  a  Bill  imposing 
taxation. 

Sir  George  Turner. — The  machinery 
clauses  of  a  Customs  Bill,  for  example. 

Mr.  BARTON.— Yes;  the  machinery 
part  of  a  Customs  Bill,  or,  what  is  more 
important,  the  machinery  part  of  a  mea- 
sure imposing,  say,  a  land  and  income  tax. 
The  amendment  of  a  machinery  Bill  con- 
nected with  the  imposition  of  land  and  in- 
come taxes  might  utterly  destroy  the  value 
of  the  companion  measure  imposing  that 
taxation.  We  have  had  experience  of 
cases  in  which  machinery  provisions  have 
been  so  altered  as  to  make  the  tax  it  was 
sought  to  impose  absolutely  not  worth  col- 
lecting. When  we  deny  to  the  Senate  the 
power  of  amendment,  it  was  never  in- 
tended that  that  body  should  get  at  the 
exercise  of  that  power  in  another  way. 
I  do  not  think  that  it  gets  at  it  by 
the  power  of  suggestion,  but  I  am  afraid 
that  the  power  to  make  substantial  amend- 
ments in  the  machinery  clauses  of  a 
Taxation  Bill  would  be  equal  to  the  power 
of  amending  taxation  proposals.  The 
exercise  of  such  a  power  might  cripple 
the  financial  policy  of  a  Government,  and 
might  have  the  effect  of  driving  a  Govern- 
ment and  House  of  Representatives  to 
adopt  a  totally  different  scheme  of  taxa- 
tion from  that  for  which  they  had  the 
support  of  the  electors  generally. 

Mr.  Symon. — You  do  not  want  the 
words  "and  collection." 

Mr.  BARTON.— I  think  it  is  better  to 
have  these  words  to  make  the  provision 
clearer.  If  you  speak  only  of  the  imposi- 
tion of  taxation,  you  are  saying  a  great 
deal  more  than  you  say  in  a  declaration, 
for  instance,  that  Taxation  Bills  shall 
originate  only  in  one  House.  If  you  say 
the  Bill  shall  deal  only  with  a  certain  sub- 
ject, it  seems  to  me  that  you  are  using 
words  which  may  exclude  machinery  pro- 
visions, and  are  driving  the  Chamber 
which  originated    the   Bill   to  send    up  a 
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second  measure  containing  the  machinery 
provisions.  I  am  not  going  to  argue  that 
the  practice  under  this  Constitution  should 
be  correlative  to  that  of  the  Lords  and 
Commons,  but  it  is  just  as  well  to  reflect 
what  that  practice  is.  May,  at  page  542 
of  the  tenth  edition,  after  saying  that,  by 
practice  and  usage  based  upon  the  resolu- 
tion of  1678,  the  Lords  are  excluded  from 
the  power  of  initiating  and  amending  Bills 
dealing  with  expenditure  and  revenue,  goes 
on  to  say — 

It  follows,  accordingly,  that  the  Lords  may 
not  amend  the  provisions  in  Bills  which  they 
receive  from  the  Commons  dealing  with  the 
above-mentioned  subjects,  so  as  to  alter, 
whether  by  increase  or  reduction,  the  amount 
of  a  rate  or  charge,  its  duration,  mode  of 
assessment,  levy,  collection,  appropriation,  or 
management ;  or  the  persons  who  pay,  receive, 
manage,  or  control  it ;  or  the  limits  within 
which  it  is  leviable. 

I  am  not  contending  that  the  division  of 
powers  between  the  two  Houses  should  be 
entirely  upon  the  analogy  of  the  relative 
position  of  the  Lords  and  Commons.  But 
if  we  look  beneath  the  surface  of  the  reso- 
lution regarding  the  powers  of  the  Lords, 
I  think  we  can  see  plainly  that,  when  the 
Senate  is  restricted  from  amending  pro- 
posed laws  imposing  taxation,  it  should 
not  be  able  to  deal  with  any  machinery 
Bill  in  such  a  way  as  to  affect  the  amount 
of  the  tax  to  be  levied.  That  the  Senate 
shall  not  have  the  power  to  affect  the 
amount  and  extent  of  the  tax  to  be  levied; 
that  it  shall  have  the  power  of  suggestion; 
that  it  shall  not  have  the  power  of  amend- 
ment ;  and  that  it  shall  have  the  power  of 
rejection,  are  principles  which  are  laid 
down  in  the  Constitution.  The  question, 
to  my  mind,  is  whether  it  is  not  in  accord- 
ance with  these  principles  that  machinery 
Bills  may  be  made  part  of  Taxation  Bills. 
T  have  come  to  the  conclusion  that  they 
ought  to  be,  and  therefore  I  shall  adhere 
to  the  amendment. 

Dr.  COCKBURN  (South  Australia.)— 
The  leader  of  the  Convention  has  treated 
this  matter  with  great  candour.  He  has 
pointed  out  that  the  introduction  of  these 


words  carries  us  further  than  he  at  first 
conceived.  To  my  mind,  there  is  no 
doubt  that  their  introduction  extends  the 
area  of  the  Bills  which  the  House  repre- 
senting the  people  of  the  states  is  for- 
bidden to  amend.  I  think  we  should  pause 
before  we  disturb  the  Constitution  as  it 
stands,  seeing  that  these  clauses  were  only 
arrived  at  after  very  prolonged  debate,  and 
a  very  fierce  fight  upon  the  whole  question. 
I  do  ask  honorable  members  to  pause 
before  they  add  words  which  admittedly 
will  have  the  effect  of  widely  extending 
the  area  of  proposals  which  the  House 
representing  the  people  of  the  states  is 
forbidden  to  amend.  I  would  like  to  ask, 
although  I  intend  to  resist  these  encroach- 
ments, whether  the  word  "collection" 
would  mean  the  appointment  of  all  sorts 
of  officers  without  the  Senate  having 
the  right  to  have  any  voice  in  the 
matter  1 

Mr.  Bartox. — I  have  already  pointed 
out  that  it  will  include  the  persons  who 
receive,  manage,  or  collect. 

[The  Chairman  left  the  chair  at  five 
o'clock  p.m.  The  committee  resumed  at 
thirty-five  minutes  past  seven  o'clock  p.m.] 

Sir  GEORGE  TURNER  (Victorian- 
There  can  be  no  question  that  this  is  a 
very  important  and,  to  my  mind,  an  abso- 
lutely necessary  alteration,  if  we  are  to 
give  to  the  House  of  Representatives  what 
I  believe  we'all  desire  to  give  to  that  House 
in  connexion  with  Money  Bills.  If  we  are 
to  be  bound,  as  it  would  appear  we  would 
be  bound  under  the  clause  as  it  is  pro- 
posed, to  divide  a  Taxation  Bill  into  two 
Bills,  having  one  merely  to  impose  the  tax 
and  the  other  to  carry  out  the  necessary 
machinery  in  connexion  with  the  tax,  it 
must  be  evident  to  any  of  us  who  have 
had  experience  in  regard  to  Taxation  Bills 
that  the  Senate,  having  the  power  to 
amend  the  machinery  Bill,  will  be  able 
to  render  to  a  very  great  extent  nuga- 
tory the  Taxation  Bill,  if  it  so  desires. 
It  might  be  that  the  Treasurer  would 
wish  to  have  a  tax   imposed  so  that  he 
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would  be  enabled  during  a  financial  year 
to  receive  a  certain  amount  of  money,  and 
he  might  make  the  instalment  payable,  as 
we  have  done  with  regard  to  our  income 
tax,  annually  on  a  certain  day.  The 
Senate  would  be  quite  within  its  rights,  I 
take  it,  in  dealing  with  the  machinery 
Bill,  to  alter  annually  into  half-yearly, 
and  so  leave  the  Treasurer  with  half  the 
revenue  he  desired  to  collect  in  that  finan- 
cial year.  Take  also  the  case  of  a  Customs 
Duties  Bill.  We  all  know  the  very  intri- 
cate machinery  you  must  have  to  properly 
carry  out  the  Bill,  and  to  provide  for  the 
various  difficulties  which  would  arise  in 
administration.  If  we  are  to  have  that 
question  absolutely  open  to  be  amended 
in  any  shape  or  form  that  the  Senate  may 
desire,  we  give  them  what,  I  think,  will 
be  too  great  a  power  of  altering  the 
Taxation  Bill,  because  that  undoubtedly 
will  be  the  effect  of  it.  I  would  suggest 
that  we  should  so  amend  the  first  paragraph 
that  it  would  read  "laws  imposing  taxa- 
tion shall  relate  only  to  taxation."  I 
think  the  word  "deal'''  is  more  limited 
than  the  word  "relate,"  and  I  quite  agree 
with  our  leader  that  it  would  be  wise, 
whatever  alterations  we  may  make,  to 
alter  the  word  "deal"  into  the  word 
*  relate."  Then,  I  think,  if  we  say  that 
the  laws  imposing  taxation  shall  relate 
only  to  taxation,  it  will  be  quite  open  on 
that  wording  for  the  Government  of  the 
day  to  frame  the  Taxation  Bill  in  two 
measures,  if  it  is  thought  advisable  to  do 
so ;  or  if  it  is  absolutely  necessary  that  the 
machinery  for  the  collection  of  the  tax 
should  be  in  one  Bill,  as  we  have  found  it 
necessary  in  many  of  our  Bills  to  incorpo- 
rate both,  it  will  be  within  the  power  of  the 
Government  and  the  House  of  Representa- 
tives to  have  full  control  over  that  measure. 
Under  these  circumstances,  I  do  trust  that 
whatever  amendment  we  make  in  this 
clause  we  will  take  full  power  to  see  that, 
in  addition  to  the  imposition  of  taxation, 
the  Bill  will,  at  all  events,  relate  to  the 
collection  of  the  tax.  But  I  will  be  glad 
if  our  leader  can  adopt  the  words  1 
[Sir  George  Turner. 


suggest.  They  would  be  simple.  I  think 
they  would  be  fair  to  both  Houses,  and 
that  they  would  cover  all  that  could  be 
covered. 

Mr.  SYMON  (South  Australia).  —  I 
hope  that  Mr.  Barton  will  not  press  the 
amendment  to  insert  the  words  "  and  col- 
lection." The  more  one  considers  it  the 
more  objectionable  it  seems  to  be.  When 
the  amendment  was  first  proposed,  it 
struck  me  that  it  was  either  unnecessary 
or  that  it  was  going  a  long  way  beyond 
the  settlement  we  made  at  Adelaide.  And 
I  think  it  is  rather  a  mistake,  at  the 
eleventh  hour,  to  re-open  the  whole  of  this 
financial  matter,  which,  in  relation  to  the 
two  Houses,  we  determined,  after  very  ex- 
haustive debates,  at  the  Adelaide  session 
of  last  year.  Now,  the  effect  of  this 
amendment  is  really  to  re-open  the  whole 
of  that  settlement. 

Mr.  Barton. — I  do  not  think  that  that 
is  so. 

Mr.  SYMON.  —  We  have  inserted  in 
sub-section  (2)  of  clause  54  the  words — 

Laws  imposing  taxation,  except  laws  impos- 
ing duties  of  customs  or  of  excise,  shall  deal 
with  one  subject  of  taxation  only  ;  but  laws 
imposing  duties  of  customs  shall  deal  with 
duties  of  customs  only,  and  laws  imposing 
duties  of  excise  shall  deal  with  duties  of  excise 
only. 

That  was  a  limitation  upon  the  powers  of 
the  Senate,  to  which,  after  a  considerable 
fight,  we  all  agreed. 

Sir  John  Forrest. — To  which  we  had 
to  agree. 

Mr.  SYMON.— Yes,  it  was  Hobson's 
choice,  pretty  much.  It  was  founded  upon 
what  was  called  the  compromise  of  1891. 
Those  of  us  who  deliberately  fought  for 
co-equal  powers  in  the  Senate  with  regard 
to  the  amendment  of  Money  Bills  were  con- 
fronted with  what  was  described  as  the 
compromise  of  1891,  and  it  is  in  the  recol- 
lection of  the  Convention  that  upon  that 
occasion  some  honorable  members  who 
might  have  entertained  a  different  opinion 
felt  that  it  was  necessary  in  the  interests 
of  federation,  and   in  order  to  adhere  to 
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what   was  arranged    in    1891,   that    they 

should  give  way  and  support  the  arr.i 
ment  by  which  the  power  of  amendment 
was  abandoned,  and  a  mere  power  of  sug- 
gestion was  accepted  instead.  Now,  that 
having  been  done,  and  languagehavingbeen 
adopted,  after  grave  consideration,  to  carry 
out  the  intention  of  honorable  members, 
W€  are  asked,  at  the  close  of  the  pn 
session,  when  we  see  the  end  of  our  labours 
approaching — and  I  hope  it  will  be  a  satis- 
factory end — to  revive  a  discussion  which 
we  thought  was  to  be  buried  for  ever,  so 
far  as  regards  this  federal  union.  1  asked 
the  Hon.  Mr.  Barton  when  he  was  speak- 
ing before  the  adjournment  whether  he 
was  not  satisfied  that  the  words  covered 
what  he  contemplated.  If  the  words 
"  laws  imposing  taxation,"  and  the  subse- 
quent words,  "  the  imposition  of  taxation 
only,"  cover  machinery — and  I  am  not 
prepared  to  say  that  they  do  not — 
then  the  object  is  accomplished,  and 
we  must,  submit.  I  do  not  wish  to 
move  any  limitation  on  these  words. 
If,  on  the  other  hand,  they  do  not  cover 
machinery,  I  say  that  this  is  not  the  time 
to  re-open  the  discussion  and  to  take  away 
from  the  Senate  the  power  it  would  other- 
wise have  of  expressing  an  opinion  as  to 
the  establishment  of  a  new  department  in 
the  Executive  Government.  That  is  a  new 
attack  on  the  powers  of  the  Senate.  It  is 
an  effort  to  reduce  further  the  powers  of 
the  Senate  in  dealing  with  Bills.  The 
Hon.  Mr.  Isaacs'  amendment  would  have 
been  less  of  an  infringement  of  the  powers  of 
the  Senate  than  this   amendment  will   be. 

Mr.  Holder. — No  doubt  it  would  be. 

Mr.  SYMON. — I  agree  with  my  friend 
to  that  extent.  I  think  it  would  be 
mischievous  ;  in  fact,  it  was  because  I  was 
satisfied  from  the  debate  which  took  place 
that  the  words,  as  they  are,  are  not 
likely  to  produce  any  evil  result  in  the 
first  sub-section  .of  section  55  that  I 
did  not  vote  in  regard  to  the  insertion 
of  the  word  "proposed."  I  felt  satis- 
fied that  the  keenness  of  the  meinlu  i 
the  Senate,   and  the  keenness   and    sense 


of  duty  of  the  President  of  the  Senate, 
and  the  keenness  of  the  House  of  Re- 
ntatives,  with  the  sense  of  duty  of 
the  Speaker,  would  be  amply  sufficient 
to  prevent  any  possibility  of  harmful 
consequences  from  leaving  the  words  as 
they  are.  But  if  you  say  that  the  words 
"  laws  imposing  taxation  "  do  not  include 
Bills  dealing  with  the  machinery  by  which 
that  taxation  is  to  be  enforced  or  exacted, 
then  by  introducing  the  amendment  of 
my  honorable  friend  you  are  still  further 
paralyzing  the  powers  of  the  Senate.  If 
that  is  meant,  why,  of  course,  we  will 
have  to  submit.  But  I  ask  honorable 
members  to  consider  whether  at  this  stage 
they  are  going  to  make  a  further  on- 
slaught on  the  powers  of  the  Senate  in 
relation  to  Money  Bills  than  have  already 
been  embodied  in  the  clause.  We  have 
already  cut  down  the  powers  of  the  Seriate 
to  the  bone  in  relation  to  Money  Bills. 
Whether  the  Senate  has  to  be  a  more  demo- 
cratic House,  or  a  less  democratic  House, 
than  the  House  of  Representatives,  we  have 
shorn  it  of  a  great  deal  of  its  power,  and 
we  should  be  content  with  what  we  have 
already  done.  I  call  attention  to  the  fact 
that  at  the  Adelaide  sitting  we  did  depart 
from  the  compromise  of  1891.  Under  that 
compromise  the  words  were  •  laws  for  im- 
posing taxation ;  "  that  is,  laws  with  that 
intention.  Now,  the  words  are  "  all  laws 
imposing  taxation,"  no  matter  what  the 
intention  is.  If  a  law  imposes  a  burden 
by  way  of  a  tax  then  it  comes  within  the 
class  of  Bill  in  regard  to  which  the  Senate 
is  powerless  as  to  amendment. 

Mr.  HrGGiNS.  —  There  is  an  exception  in 
;-d  to  everything  but  ordinary  Taxation 
Bills. 

Mr.  SYMON. — I  know  there  are  certain 
exceptions,  but  what  do  they  amount  to? 
It  is  whittled  down  to  the  lowest  degree. 
1  am  not  complaining,  and  I  never  did 
complain.  I  strongly  contend  that  the 
Senate  ought  to  have  as  to  Money  Bills, 
except  as  to  the  Appropriation  Bill,  co- 
equal powers  with  the  House  of  Represen- 
tatives. 
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Sir  George  Turner. — Co-equal  repre- 
sentation 1 

Mr.  SYMON. — I  am  content  with  what 
we  have  done,  and  I  do  not  wish  to  re- 
open the  matter.  I  beg  honorable  mem- 
bers, who  have  all  the  advantage  of  the 
concessions  which  they  have  exacted  from 
us,  to  be  content. 

Mr.  Isaacs. — "Concessions,"  did  you 
say? 

Mr.  SYMON.— I  asked  Mr.  Barton  not 
to  press  this  amendment,  or,  at  any  rate, 
at  this  stage,  when  we  are  practically  put- 
ting the  finishing  touches  to  the  work  on 
which  we  have  been  engaged,  not  to  press 
this  matter,  which  would  re-open  a  very 
debatable  subject,  on  which  there  might 
be  a  very  acrimonious  and  very  trouble- 
some debate. 

Mr.  BARTON  (New  South  Wales).— 
Perhaps  it  might  be  possible  to  explain  my 
position  more  clearly  by  one  or  two  refer- 
ences. The  Constitution  provides  against 
some  matters  which  would  be  perhaps  in- 
cluded within  the  rights  of  the  House  of 
Representatives  in  the  absence  of  express 
provision.  You,  sir,  have,  in  answer  to  a 
question  I  asked,  referred  me  to  a  passage 
in  May,  and  to  that  I  shall  come  in  a 
moment.  I  should  like  to  premise  that 
with  a  passage  a  page  or  two  before  in 
the  same  authority,  in  illustration  of 
the  matters  with  which  we  are  dealing, 
saying,  as  I  did  in  the  afternoon,  that  it 
does  not  follow,  because  there  is  an  analogy 
between  the  two  Houses  in  this  Constitu- 
tion, and  the  two  Houses  in  different  Con- 
stitutions, that,  therefore,  the  rights  or 
powers  of  the  two  Houses  should  be  regu- 
lated in  the  same  way,  when  in  one  case 
the  Constitution  is  that  of  a  separate  state, 
and  in  the  other  it  is  that  of  the  Federal 
Commonwealth.  There  is  a  passage  at 
page  550  of  the  tenth  edition  of  May,  which 
deals  particularly  with  the  very  interest- 
ing controversy  in  regard  to  the  repeal  of 
the  Paper  Duties,  in  which  Lord  Palmer- 
ston  took  so  important  a  part  in  1860. 
It  would  be  as  well  to  call  the  attention  of 
[Mr.  Symon. 


honorable  members  to  that  passage  in 
illustration  of  the  matters  we  are  dealing 
with  now.  I  wish  to  guard  myself  from 
being  supposed  that  I  place  the  Senate  in 
the  position  of  the  House  of  Lords.  I  only 
wish  to  refer  to  the  matter  to  this  extent : 
That  there  is  a  point  at  which  there 
might  be  a  denial  of  responsible  govern- 
ment, and  I  do  not  wish  the  powers  of 
the  Senate  to  extend  to  any  point  at 
which  responsible  government  might  be 
frustrated,  or  to  take  it  up  to  that  point. 
I  desire  the  Senate  to  have  all  reasonable 
power,  as  I  have  always  said.  The  follow- 
ing is  the  passage  in  May,  at  page  550, 
tenth  edition,  to  which  I  refer  : — 

As  the  functions  of  the  House  of  Lords  in  the 
grant  or  imposition  of  Supply  and  taxation  are 
reduced  to  a  simple  assent  or  negative,  it  be- 
comes necessary  to  examine  how  far  the  power 
of  dissent  may  be  exercised  without  invading 
the  privileges  of  the  Commons.  The  legal  right 
of  the  Lords,  as  a  co-ordinate  branch  of  the 
Legislature,  to  withhold  their  assent  from  any 
Bill  whatever,  to  which  their  concurrence  is 
desired,  is  unquestionable  ;  and  in  former  times 
their  power  of  rejecting  a  Money  Bill  had  been 
expressly  acknowledged  by  the  Commons  ; 
but,  until  the  year  1860,  although  the 
Lords  had  rejected  numerous  Bills  concern- 
ing questions  of  public  policy,  in  which 
taxation  was  incidentally  involved,  they  had 
respected  Bills  exclusively  relating  to  mat- 
ters of  Supply  and  Ways  and  Means.  In 
1860  the  Commons  determined  to  balance  the 
year's  Ways  and  Means  by  an  increase  of  the 
property  tax  and  stamp  duties,  and  the  repeal 
of  the  duties  on  paper.  The  increased  taxation 
had  already  received  the  assent  of  Parliament, 
when  the  Lords  rejected  the  Paper  Duties 
Rep  sal  Bill,  and  thus  overruled  the  financial 
arrangements  voted  by  the  Commons.  That 
House  was  naturally  sensitive  to  this  encroach- 
ment upon  privileges  ;  but  the  Lords  had  exer- 
cised a  legal  right,  and  their  vote  was  irrevoc- 
able during  that  session. 

There  a  distinction  seems  to  be  drawn 
between  privileges  and  legal  rights  to  the 
extent  that  it  is  asserted  by  May  inferen- 
tially  that  there  may  be  an  encroachment 
upon  privileges,  which  is,  nevertheless, 
the  assertion  of  a  legal  right. 

The  Commons,  therefore,   to  maintain   their 
privileges,   recorded  upon  their  journal,  6th  of 
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July,  resolutions  affirming  that  the  right  of 
granting  aids  and  supplies  to  the  Crown  is  in 
the  Commons  alone  ;  that  the  power  of  the 
Lords  to  reject  Bills  relating  to  taxation 
"was  justly  regarded  by  this  House  with 
peculiar  jealousy,  as  affecting  the  right  of  the 
Commons  to  grant  the  Supplies,  and  to  provide 
the  Ways  and  Means  for  the  service  of  the  year," 
and  "  that  to  guard,  for  the  future,  against  an 
undue  exercise  of  that  power  by  the  Lords,  and 
to  secure  to  the  Commons  their  rightful  control 
over  Taxation  and  Supply,  this  House  has  it  in 
its  own  hands  the  power  so  to  impose  and  re- 
mit taxes,  and  to  frame  Bills  of  Supply,  that 
the  right  of  the  Commons  as  to  the  matter, 
manner,  measure,  and  time  may  be  maintained 
inviolate." 

In  accordance  with  these  resolutions,  during 
the  next  session,  the  financial  scheme  of  the 
year  was  presented  to  the  Lords  for  acceptance 
or  rejection  as  a  whole. 

So  it  will  be  seen  that  one  Bill  was  brought 
in  to  deal  with  the  whole  subject. 

The  Commons  again  resolved  that  the  Paper 
Duties  should  be  repealed  ;  but  instead  of  seek- 
ing the  concurrence  of  the  Lords  to  a  separate 
Bill  for  that  purpose,  they  included  in  one  Bill 
the  repeal  of  those  duties  with  the  property  tax, 
the  tea  and  sugar  duties,  and  other  Ways  and 
Means,  for  the  service  of  the  year ;  and  this 
Bill  the  Lords  were  constrained  to  accept.  The 
Budget  of  each  year  has  since  that  occasion 
been  comprised  in  a  general  or  composite  Act — 
a  proceeding  supported  by  precedent.  In  1787 
Mr.  Pitt's  entire  Budget  was  comprised  in  a 
single  Bill ;  and  during  many  subsequent  years 
great  varieties  of  taxes  were  imposed  and  con- 
tinued in  the  same  Acts. 

What  I  wish  to  point  out  with  regard  to 
that  passage  is  that  under  this  Constitu- 
tion as  it  stands  a  controversy  such  as 
that  which  then  arose  would  be  impos- 
sible. Not  that  it  would  not  be  possible 
to  include  in  one  measure  the  repeal  of 
Taxation  Acts  on  a  certain  subject  to- 
gether with  the  imposition  of  other  duties 
relating  to  that  subject.  That  would  be 
perfectly  competent,  I  think,  as  I  have 
already  explained.  But  it  would  not  be 
possible — or  at  least,  it  seems  to  me  that 
it  would  not  be  possible — for  one  House  to 
include  in  one  measure  the  repeal  of  taxa- 
tion upon  a  certain  subject,  and  in  the 
same  measure  to  propose  a  substituted 
mode  of  taxation  upon  some  other  subject. 
[130] 


Mr.  Isaac 8.  —  Do  you  think  that  could 
not  be  done  ? 

Mr.  BARTON.— I  think  there  would 
be  great  difficulty  in  doing  it. 

Mr.  Higgins.  —  The  honorable  and 
learned  member  (Mr.  O'Connor)  thinks 
that  it  could  be  done. 

Mr.  BARTON.— In  my  opinion,  the 
power  exercised  by  the  Commons  upon 
that  occasion  probably  would  not,  and 
could  not,  be  exercised  under  this  Consti- 
tution. 

Sir  George  Turner. — It  could  be  exer- 
cised under  the  wording  which  I  sug- 
gested. 

Mr.  BARTON.— That  may  be ;  but  I 
should  require  further  time  to  consider 
the  matter.  Then  comes  the  passage 
to  which  you,  Mr.  Chairman,  so  kindly 
referred  me  : — 

Rejection  by  the  Lords    of  Provisions 
creating  a  charge. 

The  right  of  the  Lords  to  reject  a  Money 
Bill  has  been  held  to  include  a  right  to  omit 
provisions  creating  charges  upon  the  people, 
when  such  provisions  form  a  separate  subject 
in  a  Bill  which  the  Lords  are  otherwise  en- 
titled to  amend.  The  claim  of  privilege  can- 
not, therefore,  be  raised  by  the  Commons  regard- 
ing amendments  to  such  Bills,  whereby  a  whole 
clause,  or  series  of  clauses,  has  been  omitted  by 
the  Lords,  which,  though  relating  to  a  charge 
and  not  admitting  of  amendment,  yet  con- 
cerned a  subject  separable  from  the  general 
objects  of  the  Bill. 

So  that,  where  there  has  been  a  Bill  upon 
a  certain  money  subject — taxation  or  ap- 
propriation— containing  clauses  separable 
from  its  main  object,  the  Lords  have  not 
only  rejected  such  clauses,  but  they  have 
been  found  to  be  acting  within  their  rights 
in  rejecting  them,  and  their  action  has 
been  accepted  without  any  constitutional 
crisis.  I  will  cite  another  passage  by  way 
of  illustration  : — 

On  the  30th  July,  1867,  it  was  very  clearly 
put  by  Earl  Grey  and  Viscount  Eversley 

He,  if  I  remember  aright,  was  at  one  time 
Mr.  Speaker  Shaw  Lefevre. 

that  the  right  of  the  Lords  to  omit  a  clause 
which  they  were  unable  to  amend,  relating  to  a 
separate  subject,  was  equivalent  to  their  right 
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to  reject  a  Bill  which  they  could  not  amend 
without  an  infraction  of  the  privileges  of  the 
Commons. 

Here  are  two  very  instructive  passages 
upon  the  subject  which  I  felt  bound  to 
pub  before  the  Convention  by  way  of 
illustration.  I  am  alive  to  the  danger 
and  difficulties  of  dealing  with  this  sub- 
ject, as  it  stands  in  the  Bill,  and  I  propose 
to  amend  the  Bill.  But  there  are  dangers 
and  difficulties  whatever  way  we  deal  with 
the  subject.  The  question  is,  which  is 
the  right  way  to  deal  with  it;  which  is  the 
way  that  in  its  tendency  is,  on  the  one 
hand,  calculated  to  maintain  and  further 
the  principle  of  responsible  government, 
and,  upon  the  other  hand,  not  calculated  to 
take  away  any  responsible  independence 
from  a  Second  Chamber  situated  as  the 
Senate  will  be  situated — a  Chamber  which 
will  be,  not  merely  an  Upper  House,  but 
a  body  created  for  the  purpose  of  main- 
taining the  rights  and  interests  of  the 
states,  and  elected  upon  a  suffrage  pre- 
cisely the  same  as  that  of  the  House  of 
representatives.  Considering  all  these 
matters,  there  seems  to  be  great  difficulty. 
In  the  first  place,  by  this  Constitution  the 
Senate  is  protected — that  is  to  say,  the 
people  whom  the  Senate  represents 
are  protected,  because  that  is  the  right 
way  to  put  it— from  the  danger  of  any 
such  action  as  took  place  in  connexion 
with  the  repeal  of  the  Paper  Duties. 
On  the  other  hand,  if  my  amendment  is 
accepted,  there  will  be  a  danger,  or  a  risk 

and   we    have  to    count  the   risks  and 

the  cost  in  all  these  cases — of  the  Senate 
being  enabled  to  amend,  by  way  of  the 
omission  of  clauses,  matters  which  are 
separable  from  the  general  objects  of  a  Bill, 
and  therefore,  have  not  been  regarded — 
as  between  the  two  Houses  of  the  Imperial 
Parliament— as  an  object  of  the  assertion 
of  privileges  by  the  Commons  when  the 
Lords  have  exerted  their  power  of  rejec- 
tion. 

Mr.  Isaacs. — "  A  Bill  which  the  Lords 
were  otherwise  entitled  to  amend  "  is  the 
expression. 

[Mr.  Barton. 


Mr.  BARTON.— The  honorable  and 
learned  member  is  referring  to  the  last 
passage  I  read.  It  is  still  to  be  remem- 
bered that  any  loss  which  the  Senate  might 
be  held  to  suffer  by  the  operation  of  the 
amendment  which  I  have  proposed  must 
be  read  in  relation  to  the  passage — 
of  course,  only  so  far  as  it  applies — 
which  I  have  cited.  And  if  it  is  read 
in  that  relation,  then  the  operation  of 
the  amendment  which  I  have  proposed 
would  not  prevent  the  amendment,  if 
the  Bill  had  not  these  separable  clauses 
in  it,  except  to  the  extent  that  the  Con- 
stitution as  it  is  proposed  prevents  it. 
Now,  the  Constitution,  as  it  is  proposed, 
in  this  first  sub-section,  prevents  any 
addition  to  a  law  imposing  taxation  at 
all — that  is  to  say,  a  law  which 
deals  with  the  imposition  of  taxation 
only.  If  my  amendment  is  adopted, 
it  deals  with  taxation  and  machinery. 
If  honorable  members  will  refer  to  the 
last  passage  I  cited  from  May  they  will 
see  that  whatever  may  happen  under 
sub-section  (1),  and  under  the  amendment 
I  suggest,  if  it  be  carried,  the  case  raised 
from  page  551  of  May  is  not  really  in- 
volved, because  the  passage  relates  to  the 
inclusion  in  Money  Bills  of  clauses  which 
are  separable  from  the  general  objects  of 
those  Money  Bills,  and  which,  if  they  were 
proposed,  the  House  of  Lords  could  not 
amend.  That  does  not  apply  to  machinery 
which  is  for  the  collection  of  taxation. 
That  is  not  in  the  same  category  as  is  laid 
down  in  May,  because  the  passage  cited 
relates  wholly  to  clauses  which  are  sepa- 
rable, and  are  separable  because  they  can 
be  read  independently  of  the  general  ob- 
ject of  Money  Bills.  Then  I  wish,  if  I 
may  be  permitted  to  do  so,  in  order  to 
make  matters  clearer  as  to  what  Mr. 
Symon  has  said,  to  refer  to  a  passage  in 
the  Adelaide  debates.  I  wish  to  make  a 
short  reference  for  the  purpose  of  showing 
that  in  dealing  with  this  question  in  Ade- 
laide I  treated  the  right  to  impose  taxation 
as  including  the  right  to  include  in  the 
Bill    the    necessary    machinery    for    the 
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imposition  of  a  tax.  On  page  576  of 
the  Adelaide  debates,  I  am  reported  as 
follows : — 

The  question  whether  a  law  on  the  face  of 
it  exceeds  the  constitutional  power  as  dealing 
with  mote  than  the  imposition  of  taxation, 
dealing  with  more  than  the  laying  on  of  a  tax 
and  the  machinery  necessary  for  it,  or  whether 
it  deals  with  two  subjects  of  taxation  at  once, 
unless  it  is  a  customs  law,  that  question,  and  also 
the  question  whether  the  annual  Appropriation 
Act  deals  with  more  than  the  ordinary  annual 
services  of  the  year,  seem  to  me  to  be  deeply 
rooted  in  theConstitution.  and  depend  notmerely 
upon  the  questions  of  relations  of  the  Houses 
in  ft  r  ae,  but  on  much  larger  considerations.  For 
that  reason  the  word  used  has  been  "laws,"  so 
that  the  Federal  High  Court  may  deal  with 
them,  and,  if  they  infringe  those  principles,  de- 
clare them  unconstitutional.  But  where  the 
words  "proposed  laws"  have  been  used  those 
sections  deal  with  the  position  which  would 
arise  where,  as  between  the  two  Houses,  a 
House  as  a  matter  of  procedure  originated,  or 
otherwise  dealt  with,  or  amended  a  Bill  which, 
by  this  Constitution,  it  is  desired  that  that 
House  should  not  originate  or  amend.  These 
are  questions  that  must  be  settled  between  the 
Houses,  because  no  court  in  the  world  has  ever 
yet  dealt  with  the  question  whether,  as  between 
the  two  Houses,  in  their  own  relations,  one 
or  other  House  has  exceeded  its  powers  in 
originating  or  amending  Bills.  But  it  is  a  safe- 
guard— an  integral  part  of  a  Federal  Constitu- 
tion— that,  if  we  once  say  that  a  law  shall  not 
deal  with  more  than  one  subject  of  taxation — 
unless  it  is  a  customs  law — or  that  it  shall  in 
no  way  deal  with  anything  more  than  the 
imposition  of  taxation  and  the  necessary 
machinery,  then  that  is  a  question  which 
relates  to  the  whole  basic  principle  of  federa- 
tion whether  that  law  shall  be  deemed  to  be 
constitutional,  even  if  passed. 

I  might  multiply  quotations  on  this  sub- 
ject, but  what  I  intended  in  Adelaide  was 
what  I  intend  to  impress  here,  and  that  is, 
I  understood  this  elause  in  Adelaide — and 
I  am  not  sure  that  I  was  wrong  as  a  mat- 
ter of  construction — to  import,  when  it 
gave  the  power  to  impose  taxation,  the 
power  to  legislate  for  the  machinery  with- 
out which  the  taxation  could  not  be  effec- 
tive. If  it  was  not  for  the  strong  words 
in  this  sub-section  which  go  on  to  say  that 
the  law  shall  deal  with  the  imposition  of 
taxation  only  I  should  be  inclined  to  adhere 


to  that  opinion  now  ;  but  I  have  always 
understood  this  matter  to  include  the  right 
to  impose  the  taxation,  and,  so  long  as  the 
matter  dealt  with  taxation  only,  the  right 
to  give  also  the  necessary  machinery  for 
the  collection  of  the  tax.  That  is  all  I 
desire  to  convey  by  my  amendment.  I 
am  desirous  to  convey  now  that  which  I 
asserted  and  believed  to  be  the  meaning 
of  the  whole  provision  in  Adelaide,  and 
speaking  as  I  did  on  that  occasion  in  objec- 
tion to  amendments  which  seemed  to  me 
to  be  rather  calculated  to  unnecessarily 
cut  down  the  position  of  the  Senate  in  the 
Constitution — speaking  as  I  did,  I  think 
with  the  approval  of  a  large  number  of 
those  who  desire  that  the  Senate  should 
not  be  an  unconsidered  factor  in  the 
Commonwealth,  I  do  not  find  that  the 
position  which  I  took  up  then  was  objected 
to  by  any  honorable  member,  from  which  I 
conclude  that  the  amendment  I  propose 
now,  which  is  merely  an  explanation  of 
the  position  I  took  up  then,  which  simply 
carries  into  force,  if  it  is  carried  at  all,  the 
meaning  that  I  attributed  to  the  words 
then,  is  entirely  in  consonance  with  what 
those  who  seemed  to  approve  of  what  [ 
said  then  were  ready  to  accept.  I  do  not 
agree  with  my  learned  friend  (Mr.  Symon), 
whose  opinion  I  very  much  value,  that 
this  is  a  re-opening  of  matters.  I  do  not 
wish  to  do  anything  which  may  mean  the 
ripping  up  of  that  which  I  have  always 
considered  to  be  a  reasonable  understand- 
ing with  relation  to  federation,  with  rela- 
tion to  the  powers  as  to  Money  Bills.  It 
stood  in  1891  ;  it  stood  in  Adelaide  ;  it 
was  not  disturbed  in  Sydney ;  and  I 
mean,  so  far  as  my  efforts  will  extend, 
that  it  shall  stand  now.  All  I  am 
endeavouring  to  do  is  to  attribute  a  mean- 
ing to  words  in  this  Constitution,  which  I 
believed  in  Adelaide — and  I  explained  my 
belief  as  I  have  read — that  they  did  convey, 
which  I  am  inclined  to  believe  now  they 
do  convey,  without  a  special  explanation  ; 
but  as  to  which  I  am  in  serious  doubt, 
because  of  the  very  strong  express 
nature  of  the  words  "  shall  deal  with  the 
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imposition  of  taxation  only."  It  is  in 
order  to  remove  that  doubt,  and  for  that 
purpose  only,  that  I  wish  these  words  to  be 
inserted,  and  I  really  do  believe  that  the 
insertion  of  the  words  will  carry  out  the 
real  spirit  of  the  understanding  of  1891. 

Mr.  REID  (New  South  Wales).— I  have 
been  thinking  over  this  matter,  to  see  if 
I  could  not  make  a  suggestion  which  pro- 
bably would  meet  with  the  approval  of  all 
parties.  I  would  like  to  read  a  proposal 
which  I  think  would  get  us  out  of  all 
these  difficulties,  in  not  only  one  or  two, 
but  three,  of  these  sub  sections.  I  would 
suggest,  at  the  end  of  this  clause,  the  in- 
sertion of  the  following  proviso,  whose 
warding  no  doubt  the  Drafting  Committee 
will  improve  if  it  is  passed  : — 

Provided  that  if  any  such  law  shall  be  found 
to  violate  this  provision  it  shall  not  therefore 
be  declared  to  have  been  illegally  passed  ;  but 
the  part  of  the  law  found  to  he  in  fault  as  be- 
yond the  powers  contained  in  the  section  may 
be  declared  to  be  null  and  void. 

Mr.  Wise. — No  laws  are,  declared 
wholly  invalid  by  the  Supreme  Court. 

Mr.  REID. — I  think  my  friends  on  the 
Drafting  Committee  will  not  take  that 
view.  The  whole  of  the  discussion  has 
gone  on  the  general  assent  that  the  effect 
would  be  to  declare  the  whole  law  null 
and  void. 

Mr.  Isaacs. — How  would  you  apply  that 
to  a  case  where  two  taxes  were  in  the  one 
Bill  1     Which  tax  would  be  preserved  ? 

Mr.  REID.— That  is  the  difficulty. 

Sir  George  Turner. — That  is  not  the 
point  we  are  discussing  now. 

Mr.  REID. — I  have  been  out  of  the 
chamber,  and  perhaps  some  other  point 
has  arisen. 

Sir  George  Turner. — We  are  discussing 
the  question  of  collecting  the  tax. 

Mr.  O'Connor. — The  point  is  whether 
the  machinery  and  the  tax  should  be  put 
into  one  Bill. 

Mr.  REID. — It  is  clear  on  these  words 
that  the  machinery  cannot  go  into  a  Tax- 
ation Bill. 

[Mr.  Barton. 


Sir  George  Turner. — The  leader  has 
moved  an  amendment  to  put  in  "  imposi- 
tion and  collection." 

Mr.  REID.  —  Then  the  Senate  would 
have  no  power  of  amendment  over  the 
provisions  of  the  Bill. 

Sir  George  Turner. —  Not  the  ma- 
chinery clauses. 

Mr.  REID. — With  all  my  views  about 
the  two  Houses,  I  would  never  wish  to 
put  the  Senate  in  that  position.  In  New 
South  Wales,  as  my  friends  will  recollect, 
although  I  was  supposed  at  the  time  to  be 
on  very  strained  terms  with  our  Upper 
House,  I  put  the  taxes  in  short  Bills,  deal- 
ing only  with  the  taxes,  and  put  the 
machinery  in  a  Bill  which  was  open  to 
amendment. 

Mr.  Deakin. — How  much  of  your  tax 
did  you  lose  by  that  ? 

Mr.  REID.— A  great  deal. 

Mr.  Deakin. — 20  to  30  per  cent. 

Mr.  REID. — No  doubt,  but  it  does  not 
follow  at  all  from  that  that  we  wish  to 
take  away  anything  we  have  given  in  this 
matter.  I  do  not.  I  have  clearly  under- 
stood that  the  machinery  of  these  matters 
should  be  open  to  the  consideration  of 
the  two  Houses.  I  have  always  read  the 
Bill  in  that  light,  and  I  do  not  wish  to 
alter  that  reading. 

Mr.  Barton. — I  do. 

Mr.  REID. — I  am  in  sympathy  with  my 
honorable  friend  ;  I  would  like  to  see  it 
altered,  but  I  do  not  expect  it  to  be 
altered. 

An  Honorable  Member. — You  are  re- 
versing the  position. 

Mr.  REID.— Don't  fancy  that  I  would 
not  accept  it  with  joy.  There  are  plenty 
of  things  I  would  accept  with  joy  which  I 
have  given  up  any  hope  of  getting,  there- 
fore, I  am  not  going  to  waste  time  over 
them.  If  we  can  get  my  honorable  friend 
round  with  us,  we  will  make  9  grand  as- 
sault on  some  of  these  fossilized  notions- 
in  this  Bill. 

Mr.  Barton. —  The  time  is  past  for 
making  a  Christmas  pudding  for  you  and 
me. 
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Mr.  REID. — I  am  very  sorry  that  I 
obtruded  this  proviso  at  the  present  mo- 
ment, because  I  see  we  are  on  another 
point.  When  we  have  got  rid  of  this 
point,  I  think  it  will  be  advisable  to  pro- 
vide that  there  should  not  bean  annulling 
of  the  whole  law  because  of  any  one  point 
or  another  which  is  defective. 

Mr.  Wise. — I  do  not  think  you  will  find 
it  necessary. 

Mr.  REID.— I  know  that  the  whole 
discussion  has  gone  on  the  assumption 
that  the  whole  law  would  be  annulled.  I 
shall  be  perfectly  satisfied  to  leave  it 
to  the  other  consideration  if  any  good 
authority  can  be  given  ;  but  I  am  afraid 
that  under  these  words  the  court  would 
have  to  annul  the  law. 

Mr.  HOLDER  (South  Australia). —I  do 
not  propose  to  be  a  party  to  diminish  the 
power  of  the  Senate  or  to  withdraw  from 
its  right  of  review  and  amendment  any 
measure  which  at  present  it  would  have  the 
right  to  review  and  amend.  At  the  same 
time,  I  want  to  point  out  that  the  difficulty 
we  are  in  is  of  our  own  creation.  We  have 
distinctly,  by  vote  to-day,  determined  that 
rather  than  trust  our  fellow  colonists, 
rather  than  trust  the  two  Houses  of  the 
Parliament  we  propose  to  constitute,  we 
shall  fly  in  every  dispute  to  the  High 
Court.  It  is  simply  an  intolerable  posi- 
tion, to  my  mind,  that  on  every  trifling 
detail,  on  every  technical  flaw,  we  shall  fly 
to  the  High  Court. 

The  CHAIRMAN.— I  do  not  think  the 
honorable  member  is  in  order  in  reflecting 
on  a  vote  of  the  committee. 

Mr.  HOLDER.— I  do  not  want  to  reflect 
on  a  vote  of  the  committee ;  but  I  simply 
want  to  point  out  what  the  consequences 
of  the  vote  are,  so  that  I  may  with  more 
effectiveness  make  a  suggestion  which  I 
think  we  must  adopt  to  get  over  a  diffi- 
culty I  see.  It  seems  to  me  we  are 
willing  rather  to  hand  over  the  interests 
o?  our  respective  states  to  the  High 
Court,  with  all  its  technicalities  and  all 
its    legalities,     than     to    hand    over    the 


determination  of  these  questions  to  the 
Federal  Parliament.  I  want  to  ask  honor- 
able members  whether  they  want  to  go 
this  far,  to  say,  if  the  court  may  go  and 
upset  on  technical  issues  any  Acts  which 
the  two  Houses  have  passed,  and  the 
Governor-General  has  assented  to,  that  the 
right  to  upset  these  laws  shall  not  be  a 
right  open  for  all  time?  I  can  fancy  the 
Federal  Treasurer  being  almost  unable  to 
sleep  with  this  thing  like  a  nightmare 
hanging  over  him. 

Mr.  Barton. — We  do  not  want  to  pass 
a  Constitution  as  a  cure  for  insomnia. 

Mr.  HOLDER.— We  do  not  want  to 
pass  a  Constitution  which  will  take  sleep 
away  from  any  man,  or  create  a  perpetual 
nightmare.  I  have  already  said  that,  in 
the  opinion  of  many  persons  outside,  the 
High  Court  is  already  like  a  nightmare 
over  all  these  things.  From  day  to  day, 
in  matters  which  we  can  easily  remove 
from  its  path  and  place  under  the  Parlia- 
ment, we  are  adding  to  the  authority  of 
the  High  Court.  We  are  placing  ourselves 
more  entirely  in  its  power.  I  wish  to 
suggest  to  Mr.  Barton  that  the  least  we 
should  do  is  to  add  to  the  clause  a  proviso 
declaring  that  after  a  certain  time — I 
should  think,  twelve  months — an  Act 
shall  not  be  disputable  on  any  of  the 
grounds  mentioned  in  this  clause.  Then 
though  we  should  have  twelve  months' 
uncertainty — twelve  months'  possibility  of 
all  sorts  of  difficulties — still,  at  the 
end  of  that  period  there  would  be  an  end 
to  the  uncertainty.  But,  astheclausestands 
now,  for  ever  and  ever  we  shall  have  the 
possibility  of  laws  which  have  been  acted 
on  upset.  If  we  do  nothing  else  we 
should,  at  least,  insert  some  amendment 
which  will  put  a  limit  to  this  possibility 
of  upsetting  all  the  financial  and  other 
arrangements  of  the  Commonwealth  in  the 
way  which  is  now  possible. 

Question— That  the  words  "and  collec- 
tion "  proposed  to  be  inserted  in  sub 
section  (1),  clause  55,  be  so  inserted — 
put. 
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The  committee  divided- 
Ayes  ... 
Noes 


16 

26 


Majority  against  the  amendment     10 


Ayes. 


Abbott,  Sir  J.  P. 

Quick,  Dr.  J. 

Berry,  Sir  G. 

Reid,  G.  H. 

Brunker,  J.  N. 

Trenwith,  W.  A. 

Deakin,  A. 

Turner,  Sir  G. 

Higgins,  H.  B. 

Walker,  J.  T. 

Isaacs,  I.  A. 

Wise,  B.  R. 

Kingston,  C.  C. 

O'Connor,  R.  E. 

Teller. 

Peacock,  A.  J. 

Barton,  E. 

Noes. 

Braddon,  Sir  E.  N. 

C.    Hassell,  A.  Y 

Briggs,  H. 

Holder,  F.  W. 

Brown,  N.  J. 

Howe,  J.  H. 

Clarke,  M.  J. 

Leake,  G. 

Cockburn,  Dr.  J.  A 

Lee  Steere,  Sir  J.  G 

Crowder,  F.  T. 

Lewis,  N.  E. 

Dobson,  H. 

McMillan,  W. 

Douglas,  A. 

Moore,  W. 

Downer,  Sir  J.  W. 

Solomon,  V.  L. 

Forrest,  Sir  J. 

Venn,  H.  W. 

Fysh,  Sir  P.  0. 

Zeal,  Sir  W.  A. 

Glynn,  P.  M. 

Grant,  C.  H. 

Teller. 

Hackett,  J.  W. 

Symon,  J.  H. 

Question  so  resolved  in  the  negative. 
Sub-section  (1)  was  agreed  to. 

Clause  55,  sub-section  (2). — Laws  imposing 
taxation,  except  laws  imposing  duties  of  cus- 
toms or  of  excise,  shall  deal  with  one  subject 
of  taxation  only  ;  but  laws  imposing  duties  of 
customs  shall  deal  with  duties  of  customs  only, 
and  laws  imposing  duties  of  excise  shall  deal 
with  duties  of  excise  only. 

Mr.  ISAACS  (Victoria).—!  do  not  know 
whether  it  is  worth  while,  after  the  last 
division,  moving  the  insertion  of  the  word 
"  proposed  *  before  the  word  "  laws  "  in 
this  sub-section.  However,  I  shall  move 
it,  but  in  view  of  the  vote  we  have  just 
taken  I  will  be  content  to  have  it 
decided  on  the  voices.  Still,  I  will  not 
pass  it  without  notice.  I  therefore  beg 
to  move — 

That  the  word  "  proposed  "  be  inserted  before 
the  word  "  laws." 

The  CHAIRMAN.  — Is  not  that  sub- 
stantially the  same  question  as  we  have 
already  decided  ? 


Mr.  ISAACS. — If  that  is  your  opinion, 
sir,  I  will  accept  your  ruling. 

Mr.  BARTON  (New  South  Wales).— 
I  submit  that  it  is  not  the  same  question, 
because  it  really  amounts  to  this — I 
think  that  I  ought  to  make  this  state- 
ment in  fairness  to  Mr.  Isaacs'  contention — 
In  the  first  amendment  Mr.  Isaacs  pro- 
posed that  Taxation  Bills  should  deal  with 
the  imposition  of  taxation  only.  He  now 
proposes  that  Tax  Bills  shall  deal  with  one 
subject  of  taxation  only.  I  think  that  is 
a  different  question. 

The  amendment  was  negatived. 

Mr.    DEAKIN    (Victoria) —The    next 
amendment  in  this  sub-section  needs  but 
one  or   two   remarks,  inasmuch   as  it  has 
been  clearly  placed  before  the  Convention 
at    an   early  stage.      The  amendments  I 
ask  the  Convention   to  make  are  intended 
to  have  the  effect  of  removing  the  separa- 
bility which  is  here  required  between  laws 
dealing    with    customs    and   laws  dealing 
with  excise.     It  appears  to  me,  for  rea- 
sons   already    given,     that    questions   of 
excise   cannot   be    effectively   dealt   with 
except  in  connexion  with  duties  of  cus- 
toms,   when  goods  subject  to  duties    of 
customs  are  the  subjects  of  excise.    And 
it  seems  to  me,  whether  the  Tariff  be  pro- 
tectionist  or  free-trade,  that  the   Parlia- 
ment of  the  Federal  Commonwealth  should 
be  able  to  embrace  both   excise  and  cus- 
toms in  the  same  Bill.  That  is  the  practice 
which  has  always  been   followed  in  Vic- 
toria;   although  it  has  not    been  invari- 
ably followed   in  other  colonies.     Duties 
of   excise    should  be  linked    with   duties 
of    customs   as  inseparable  parts    of   one 
policy.     They  could  no  more  be  properly 
dealt    with  apart  than  a   bird   could    fly 
with  one  wing.     It   is    absolutely   neces- 
sary that  they  should  be  allied,  and  they 
can  only   be  effectively    imposed  if    they 
are  included   in  the  same   measure.     My 
amendment  will    provide   that  the   Fede- 
ral Treasurer,   when  proposing  duties    of 
customs,   may  also  propose  duties  of  ex- 
cise. 
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Mr.  Dobson. — Seeing  that  the  ques- 
tion of  excise  on  sugar  is  so  complicated, 
would  it  not  be  better  to  deal  with  it 
separately  ? 

Mr.  DEAKIN.— There  would  be  no- 
thing to  prevent  the  Federal  Treasurer 
dealing  with  excise  separately  if  he  chose, 
but  what  I  ask  the  Convention  to  do  is  to 
remove  the  prohibition  that  rests  on  the 
Treasurer  against  dealing  with  any  duty 
of  excise  in  a  measure  imposing  duties  of 
customs.  He  could  at  any  time  introduce 
a  separate  measure,  but  he  should  not  be 
absolutely  prohibited  from  following  what, 
as  a  matter  of  fact,  is  our  rule  of  linking 
customs  and  excise  together.  As  a  rule, 
they  cannot  properly  be  dealt  with  apart. 
I  think  that  the  Convention  is  seised  of 
the  practical  import  of  this  amendment, 
and  trust  that  it  will  be  accepted,  inas- 
much as  it  will  not  deprive  the  Senate 
of  any  of  its  powers,  whilst  it  will  afford 
a  guarantee  to  the  Federal  Treasurer  that 
his  policy  will  be  either  accepted  or  re- 
jected as  a  whole,  and  not  mutilated  or 
distorted  beyond  all  recognition. 

Mr.  Dobson. — What  is  your  amend- 
ment ? 

Mr.  DEAKIN.— It  is  to  omit,  after 
"customs,"  in  sub-section  (2),  the  words 
"or  of,"  and  to  insert  the  word  "and  "; 
to  insert,  after  "  customs,"  wherever  it 
occurs,  the  words  "and  excise,"  and  to 
omit  line  6.  The  sub-section  will  then 
read  as  follows  :  — 

Laws  imposing  taxation,  except  laws  impos- 
ing duties  of  customs  and  excise,  shall  deal 
with  one  subject  of  taxation  only  ;  but  laws 
imposing  duties  of  customs,  and  excise  shall 
deal  with  duties  of  customs  and  excise  only. 

The  prohibition  is  retained  that  all  laws 
imposing  taxation  shall  deal  with  one  sub- 
ject of  taxation  only,  but  with  this  ex- 
ception, that  duties  of  customs  and  excise 
may  be  included  in  the  same  measure.  I 
beg  to  move,  first — 

That  the  words  "  or  of  "  be  omitted,  with  a 
view  to  flic  substitution  of  "and." 

Mr.  BARTON  (New  South  Wales).— It 
is    as    well    to    refer    to    the     1891     Bill 


occasionally,  so  that  we  may  know  where 
we  started.  In  that  Bill  this  sub-section 
read — "  Laws  imposing  duties  of  customs 
on  imports  shall  deal  with  one  subject  of 
taxation  only."  In  Adelaide,  therefore,  the 
proposal  was  that  as  many  subjects  of 
customs  taxation  as  necessary  might  be 
included  in  the  one  Bill,  but  that  whether 
the  Bill  was  for  excise  or  for  any  other 
purpose  the  specific  subjects  of  taxation 
should  each  be  confined  to  a  separate  Bill. 
It  was  seen  that  that  proposal  was  cum- 
brous and  inconvenient.  Then  we  adopted 
this  proposal  :  That  all  laws  imposing  tax- 
ation, unless  they  were  Customs  or  Excise 
Bills,  should  deal  with  one  subject  of  tax- 
ation only.  Having  excepted  Customs 
and  Excise  Bills  from  the  operation  of 
the  clause  up  to  that  point,  it  was  further 
provided  that  Customs  Bills  should 
deal  with  customs  duties  only,  and  that 
Excise  Bills  should  deal  with  excise  duties 
only.  That  is  the  proposal  as  it  stands  now, 
and  Mr.  Deakin  wishes  to  alter  it  so  as  to 
make  it  read  that  Taxation  Bills,  excepting 
laws  imposing  customs  and  excise  duties, 
should  deal  with  one  subject  of  taxation 
only,  and  that  Taxation  Bills  imposing 
duties  of  customs  and  excise  should  deal 
with  customs  and  excise  only.  I  think  we 
should  have  to  consider  the  matter  a  little 
before  wre  assented  to  the  amendment. 
There  is  some  danger  about  it.  I  agree 
that  the  1891  provision  was  cumbrous  and 
inconvenient. 

Mr.  Deakin.— This  has  been  the  Vic- 
torian practice  ever  since  the  foundation 
of  the  colony,  and  it  lias  never  created 
any  difficulty. 

Mr.  BARTON.— The  honorable  member 
mentioned  that  in  Adelaide,  when  we 
made  the  amendment.  I  think  the  sub- 
section, it  stands  now,  sub-section  (2), 
was  the  result  of  an  amendment  proposed 
by  him,  modified  on  the  suggestion  of 
others. 

Mr.  Deakin. — That  is  so 

Mr.  BARTON.— It  represents  the  view 
the  honorable  member  then  held,  modified 
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to  meet  the  suggestions  that  were  then 
made. 

Mr.  Deakin. — That  was  as  far  as  I 
could  get  in  Adelaide. 

Mr.  BARTON.— I  think  it  would  be 
rather  difficult  to  limit  the  clause  in  the 
way  the  honorable  member  suggests.  We 
are  dealing  now  with  the  validity  of  laws. 
We  have  rejected  the  proposal  to  alter 
"laws"  to  "Bills "or  "proposed  laws." 
We  are  now  simply  dealing  with  the 
validity  of  laws,  and  by  this  amendment 
we  should  be  making  laws  invalid  if  they 
dealt  with  more  than  one  subject  of  taxa- 
tion, unless  they  were  laws  imposing  both 
duties  of  customs  and  excise. 

Sir  George  Turner. — That  is  not  Mr. 
Deakin's  intention,  and  the  wording  of  the 
amendment  would  not  do. 

Mr.  BARTON. — I  have  a  doubt  whether 
he  intended  that,  but  I  wanted  to  point 
out  the  misconception  to  which  the  amend- 
ment was  exposed.  If  it  were  adopted, 
taxation  laws  would  have  to  deal  with  one 
subject  of  taxation  only,  with  the  excep- 
tion of  laws  which  dealt  with  both  customs 
and  excise.  If  a  law  dealt  with  customs 
singly  or  excise  singly,  it  would  be  bad. 

Mr.  Kingston. — Supposing  you  made  it 
read  in  this  way  : — "shall  deal  with  one 
subject  of  taxation  only,  but  duties  of 
customs  and  excise  may  be  imposed  by  the 
same  law." 

Mr.  BARTON.— I  think  that  would  be 
a  preferable  amendment.  In  Adelaide  we 
allowed  any  number  of  articles  subject  to 
customs  duties  to  be  dealt  with  in  the  one 
Bill,  and  any  number  of  articles  subject 
to  excise  duties  to  be  dealt  with  in  the 
one  Bill ;  but  we  provided  that  these  two 
classes  of  Bills  should  be  kept  separate. 
Reverting  to  the  1891  Bill,  wherever  you 
find  excise  mentioned,  apart  from  the 
corresponding  clause,  you  will  find  it  was 
confined  to  articles  subject  to  customs 
duties.  So  that  the  restriction  imposed 
in  that  Bill  in  reference  to  excise  does  not 
occur  in  this  Bill,  because  in  Adelaide  we 
came  to  the  conclusion  that  the  excise 
[Mr.  Barton. 


should  not  be  limited  to  customs  articles, 
inasmuch  as  a  Parliament  representing 
free  men  should  impose  an  excise  on  any- 
thing it  pleased,  even  if  it  had  not  imposed 
a  customs  duty.  I  only  wish  to  recall 
the  position  in  Adelaide.  The  difficulty 
that  presents  itself  is  this  :  There  may 
be  a  meaning  in  my  friend's  amendment, 
not  that  he  intends  it,  which  will  make 
it  necessary  to  put  duties  of  excise  and 
customs  into  one  Bill.  We  and  he  do 
not  want  that. 

Mr.  Deakin. — I  have  altered  the  amend- 
ment. 

Mr.  BARTON.— Apart  from  that,  are 
we  sufficiently  advised  to  depart  from 
what  we  did  in  Adelaide?  What  we  did 
there  simply  amounts  to  this  :  You  may 
put  all  your  customs  duties  in  one  Bill, 
and  your  excise  duties  in  another.  The 
argument  proceeded  that  both  Houses 
ought  to  be  given  an  opportunity  of  deal- 
ing with  the  subject  of  customs  and  ex- 
cise separately,  for  the  reason  that  there 
might  be  men  in  both  Houses  who 
would  agree  with  the  customs  and  be 
against  the  excise,  or  be  in  favour  of 
most  of  the  customs  and  be  against 
several  of  the  excise  duties.  The  question 
was  really  whether  it  might  not  be 
disastrous  to  the  financial  policy  of  the 
Government  to  put  the  measure  into  such 
a  form  as  not  to  be  capable  of  amendment, 
but  must  be  rejected  at  a  time  when  cir- 
cumstances demanded  an  integral  financial 
policy  on  the  part  of  the  Government. 
If  my  honorable  friend's  amendment  is 
adopted  we  are  in  that  danger  again.  If 
we  are  bound  to  put  all  these  subjects 
or  are  at  liberty  to  put  all  these  subjects 
in  one  Bill,  the  result  may  be  that  under 
the  particular  relations  existing  between 
the  Houses  under  this  Constitution  that 
Bill,  in  the  absence  of  the  adoption  of  sug- 
gestions, might  be  rejected  by  the  Senate. 
The  result  might  be  considerable  delay 
and  disaster.  But  if  the  matters  were 
kept  separate  there  would  be  no  injury 
to  the  financial  policy  of  the  Govern- 
ment,  and  there  would  be  all  the   more 
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chance  to  the  Government  and  the  House 
in  which  the  Bills  first  passed,  to  have 
such  a  proportion  carried  as  would  sub- 
stantially represent  the  financial  policy  of 
the  Government. 

Sir  George  Turnek. — Is  not  that  dic- 
tating the  financial  policy  of  the  Govern- 
ment? 

Mr.  BARTON.— It  is  not  dictating  the 
financial  policy  of  the  Government,  but  it 
is  preventing 

Mr.  Symon. — Its  failure. 

Mr.  BARTON.— The  failure  of  the 
financial  policy  of  the  Government;  but 
it  might  prevent  an  indirect  or  arrogant 
policy  of  that  kind  by  the  operation  of 
one  House  alone. 

Mr.  Kingston. — Do  you  want  to  pro- 
tect an  arrogant  Government  against 
itself? 

Mr.  BARTON.— I  wish  my  friend 
would  ask  me  something  easier  than 
that.  I  certainly  do  not  wish  to  protect 
an  arrogant  Government  against  any- 
thing, but  there  are  times  when  an 
arrogant  Government  has  to  be  pro- 
tected against  what  was  formerly  its 
majority. 

Mr.  Higgins. — Mr.  Deakin  says  you 
cannot  impose  an  import  duty  on  spirits 
unless  you  know  what  the  excise  is  to 
be. 

Mr.  BARTON.— Mr.  Deakin  says  you 
are  in  the  dark  as  to  the  import  duties 
unless  you  know  the  corresponding  excise 
duties. 

Mr.  Reid. — That  cannot  apply  to  the 
Senate,  because  they  do  not  know  what 
you  put  on  by  way  of  excise. 

Mr.  BARTON.— I  do  not  think  it 
amounts  to  a  very  serious  drawback,  if  I 
may  use  such  a  phrase  in  connexion  with 
customs,   because   the  financial   policy  of 

I  the  Government  is  announced  when  the 
Budget  is  brought  down. 
Mr.  Higgins. — A  Government  does  not 
always  adhere  to  the  Budget. 
Mr.  BARTON  (New  South  Wales).— 
If  the  Government  stick  to  their  work 
the  House  will   know  what    is    intended. 


Members  will  know,  when  they  vote  for  a 
particular  Bill,  by  what  excise  it  is  intended 
to  balance  the  customs  duties.  What  you 
hare  to  take  into  account  in  all  these 
matters  is  the  net  result.  The  net  result, 
if  you  put  the  matter  in  such  a  position 
as  i<>  invite  dissension — I  ought  not  to  say 
invite  dissension,  perhaps,  because  it  is 
a  strong  term,  but  so  as  to  make  dissen- 
sion between  the  Houses — is  likely  to 
be  a  disturbance  of  the  finances  of  the 
Government,  unless  the  more  cum- 
brous method  of  an  appeal  to  the  people 
is  resorted  to.  On  the  other  hand,  the 
net  result  is  likely  to  be  a  substantial 
gain,  if  the  separation  we  agreed  to  in 
Adelaide  is  adhered  to.  On  the  whole, 
inasmuch  as  the  real  object  of  the  clause 
is  to  prevent  dead-locks  from  improper 
association  or  improper  tacking,  it  is 
the  more  important  that  we  should 
take  care  that  there  shall  not  be  that 
tacking  of  Appropriation  Bills.  So  long 
as  we  give  reasonable  liberty  to  both 
Houses  within  the  limits  of  the  law,  the 
more  careful  we  are  to  separate  these 
two  subjects,  the  more  likely  we  are  to 
prevent  dissensions  between  the  Houses. 
We  ail  know,  and  our  Victorian  friends 
especially  know,  how  very  dangerous  it  is 
to  multiply  any  cause  of  prolonged  dead- 
locks. We  do  not  want  them  ;  we  want 
to  provide  against  them. 

Mr.  WISE  (New  South  Wales).— I  do 
not  know  whether  Mr.  Barton  will  accept 
that  amendment.  If  I  regarded  the 
amendment  of  Mr.  Deakin  as  a  limitation 
on  the  powers  of  the  Ministry,  I  should 
take  the  view  of  Mr.  Barton,  and  oppose 
it ;  but  it  appears  to  me  to  be  an  exten- 
sion of  the  Ministerial  authority,  because  it 
enables  the  Ministry  to  introduce  their 
financial  policy  either  as  a  whole  or  in  parts, 
and  they  will  know  beforehand  what  recep- 
tion their  policy  is  likely  to  meet.  If  their 
policy  is  not  received  as  a  whole,  the 
Ministry  can  withdraw  it,  and  introduce 
the  same  proposals  in  two  Bills,  so  that 
the  dangers  anticipated  by  Mr.  Barton 
of  the  financial   policy  being  upset  by  a 
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part  being  rejected  and  another  part  being 
accepted,  are  dispelled.  There  is,  how- 
ever, a  more  important  reason  why  the 
amendment  ought  to  be  supported,  though 
I  do  not  apprehend  that  this  was  the  view 
of  Mr.  Deakin  in  proposing  it  If  the 
amendment  is  not  introduced,  then,  to  a 
certain  extent,  the  financial  policy  of  the 
Commonwealth  is  dictated  by  the  Consti- 
tution. There  are  a  few  of  us  liberals 
who  believe  that  the  customs  duties  should 
be  as  few  and  as  light  as  possible.  We 
liberals  also  believe  that  there  should  be 
very  few  customs  duties  imposed  without 
corresponding  duties  of  excise. 

Mr.  Symon. — I  am  glad  to  hear  you  put 
it  in  that  way — "  We  liberals." 

Mr.  WISE. — And,  as  liberals,  we  ask 
our  friends  in  Victoria,  who  all  represent 
one  view  in  politics,  to  allow  us  the  same 
opportunity  of  framing  our  financial 
policy  in  accordance  with  the  doctrines  of 
freedom.  We  believe  that  the  policy  of  the 
Commonwealth  should  be  to  have  very  few 
customs  duties,  balanced  by  correspond- 
ing duties  of  excise,  and  I  would  only  ask 
that  my  friend  Mr.  Deakin,  who,  I  hope, 
will  be  the  Federal  Treasurer  when  he  is 
converted  from  his  conservative  views  on 
finance 

Mr.  Deakin. — I  may  be  the  Treasurer 
then,  but  not  before. 

Mr.  WISE. — I  only  ask  that  there  may 
be  an  opportunity  to  deal  with  the 
financial  policy  as  a  whole.  A  Ministry 
would  be  seriously  embarrassed  by  one 
part  of  a  measure  being  accepted, 
and  another  being  rejected.  It  might 
be  an  embarrassment  quite  as  great,  and 
in  fact  it  might  inflict  far  greater  embar- 
rassment on  the  Government,  to  have  a 
portion  of  one  Bill  thrown  out,  which 
would  give  them  the  option  of  intro- 
ducing the  measure  again  in  two  sepa- 
rate Bills,  than  it  would  be  to  have  one 
of  the  Bills  carried  and  the  other  aban- 
doned. I  hope  the  amendment  will  be 
accepted  as  giving  greater  freedom  to 
the  Ministry  and  enabling  the  Ministry  to 
[  Mr.  Wise. 


introduce  greater  freedom  into  the  Com- 
monwealth. 

Mr.  SYMON  (South  Australia).  —  I 
would  point  out  to  Mr.  Deakin  that  his 
amendment  will  not  really  effect  his  inten- 
tion. 

Mr.  Deakin. —  I  think  it  will,  as  I  have 
altered  it  j  but  surely  that  is  not  the 
question  at  this  stage. 

Mr.  SYMON. — I  was  going  to  point  out 
that  the  amendment,  in  order  to  carry 
out  my  honorable  friend's  idea,  would 
come  in  in  the  latter  part  of  the  clause. 
On  the  matter  of  substance,  I  do  not  take 
the  same  view  as  Mr.  Wise.  Whilst  he 
puts  it  on  the  ground  that  it  would  give 
greater  freedom  to  a' Ministry  in  order  to 
advance  the  liberal  policy  in  which  my 
honorable  friend  and  myself  so  closely 
coincide,  it  would,  at  the  same  time,  as  he 
will  see,  greatly  limit  the  power  of  the 
Senate  to  express  any  opinion  whatever 
upon  that  policy.  The  object  of  this  sub- 
section is  to  sever  the  two  subjects  of 
taxation,  customs  and  excise,  in  order  not 
to  paralyze  the  Senate,  but  to  give  the 
Senate  some  voice,  within  the  limits  of  the 
Constitution,  on  these  two  important  sub- 
jects. If  we  alter  that  and  say  that  both 
these  very  important  matters  of  vital 
interest  to  the  people  and  the  Common- 
wealth may  be  compulsorily  included  by 
the  Ministry  at  any  time  in  one  measure, 
you  immediately  withdraw  from  the  Senate 
the  consideration  of  either  one  or  the 
other. 

Mr.  Wise. — That  argument  does  not. 
weigh  with  me,  because  I  hold  that  the 
Ministry  ought  to  be  able  to  dictate  the 
policy. 

Mr.  SYMON.— So  it  should,  but,  as 
Mr.  Barton  has  pointed  out,  the  Excise 
generally  follows  the  Customs.  You  first 
deal  with  the  Customs,  and  then  the  Excise 
follows  upon  the  same  lines.  This  might 
operate  very  grievously  in  the  case  of 
Queensland,  where  the  sugar  duty  is  of 
the  highest  importance.  It  might  be  a 
matter  of  the  highest  consequence  that 
they   should  have   in   the  Senate,    where- 
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there  is  equal  representation,  an  oppor- 
tunity of  dealing  with  that  subject  alone, 
rather  than  that  it  should  be  complicated 
and  mixed  up  in  the  Tariff  Bill.  This  is 
another  thing  which  we  settled  in 
Adelaide,  and  we  ought  not  to  interfere 
with  it  now,  because  it  re-opens  the  ques- 
tion of  the  relations  between  the  two 
Houses. 

Mr.  McMILLAN  (New  South  Wales).— 
I  think  Mr.  Symon  is  not  quite  correct  in 
his  historic  reference.  I  think  what  we 
felt  in  Adelaide  was  that  we  ought  not  to 
have  any  hard-and-fast  rule  by  which  these 
two  Bills,  Customs  and  Excise,  should  go 
together,  but  I  think  the  alternative  pro- 
posal of  Mr.  Deakin  gives  that  permis- 
sion, if  the  Ministry  of  the  day  consider 
it  better  to  put  them  together,  as,  no 
doubt,  there  is  a  natural  relationship 
between  those  two  Bills,  which,  under 
ordinary  circumstances,  cannot  be  dis- 
severed. On  the  other  hand,  in  dealing 
with  a  very  powerful  body  like  the 
Senate,  it  might  be  politic  on  the  part 
of  the  Ministry,  in  order  not  to  estrange 
the  Senate  from  its  taxation  proposals, 
to  send  up  two  Bills  instead  of  one.  All 
that  we  insisted  upon  in  Adelaide  was  to 
give  the  fullest  flexibility  to  the  Ministry 
in  dealing  with  the  matter.  I  do  not  see 
any  financial  objection  to  it,  and  the  per- 
missive character  of  the  proposal  renders 
it  acceptable. 

Mr.  DEAKIN  (Victoria).— I  wish  to  ask 
leave  to  withdraw  the  amendment  as  first 
moved,  with  the  object  of  moving  it  so  as 
to  make  the  clause  read  as  follows  : — 

Laws  imposing  taxation,  except  laws  impos- 
ing duties  of  customs  or  of  excise,  or  of  customs 
and  excise,  shall  deal  with  one  subject  of  taxa- 
tion only  ;  but  laws  imposing  duties  of  customs 
or  of  excise,  or  of  customs  and  excise,  shall  deal 
with  duties  of  customs  or  of  excise  or  of  cus- 
toms and  excise  only. 

I  have  put  it  in  this  form  so  as  to  place 
the  meaning  beyond  question. 

Mr.  Deakin's  amendment  was,  by  leave, 
withdrawn,  with  the  view  of  being  moved 
again  in  the  amended  form  indicated. 


The  CHAIRMAN. —  I  will  put  Mr. 
Deakin's  new  amendment  in  this  form — 
to  insert  after  "excise,"  in  the  second  line 
of  the  sub-section,  the  words  "  or  of  cus- 
toms and  excise." 

Question — That  the  words  proposed  to 
be  inserted  be  so  inserted — put. 

The  committee  divided — 

Ayes       ...  ...  ...      Id 

Noes       ...  ...  ...     20 

Majority  against  the  amendment      1 


Ayes. 

Abbott,  Sir  J.  P. 

McMillan,  W. 

Brown,  N.  J. 

Peacock,  A.  J. 

Brunker,  J.  N. 

Quick,  Dr.  J. 

Fysh,  Sir  P.  0. 

Reid,  G.  H. 

Glynn,  P.  M. 

Trenwith,  W.  A. 

Higgins,  H.  B. 

Turner,  Sir  G. 

Holder,  F.  W. 

Walker,  J.  T. 

Isaacs,  I.  A. 

Wise,  B.  R. 

Kingston,  C.  C. 

Teller. 

Lewis,  N.  E. 

Deakin,  A. 

Noes. 

Braddon,  Sir  E.  N. 

C.   Howe,  J.  H. 

Briggs,  H. 

Leake,  G. 

Cockbnrn,  Dr.  J.  A 

Lee  Steere,  Sir  J.  G 

Crowder,  F.  T. 

Moore,  W. 

Dobson,  H. 

O'Connor,  R.  E. 

Douglas,  A. 

Symon,  J.  H. 

Downer,  Sir  J.  W. 

Venn,  H.  W. 

Forrest,  Sir  J. 

Zeal,  Sir  W.  A. 

Grant,  C.  H. 

Hackett,  J.  W. 

Teller. 

Hassell,  A.  Y.' 

Barton,  E. 

Question  so  resolved  in  the  negative. 

The  sub-section  was  agreed  to. 

Sub-section  (3). — The  law  which  appropriates 
revenue  or  moneys  for  the  ordinary  annual  ser- 
vices of  the  Government  shall  deal  only  with 
such  appropriation. 

Mr.  ISAACS  (Victoria).— This  sub-sec- 
tion, I  think,  presents  features  differing 
from  those  of  either  of  the  preceding  sub- 
sections.    I  therefore  beg  to  move — 

That  the  word  "proposed"  be  inserted  be- 
fore the  word  "  law." 

I  have  no  arguments  to  offer  beyond 
those  which  I  expressed  at  an  earlier  hour 
of  the  sitting. 
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Mr.  McMILLAN  (New  South  Wales).— 
I  shall  vote  for  the  amendment  unless 
some  better  proposal  is  brought  forward. 
As  I  said  before,  I  see  an  infinite  differ- 
ence between  sub-sections  (1)  and  (2), and 
sub-section  (3).  It  seems  to  me,  however, 
that  the  end  sought  to  be  achieved  could 
be  arrived  at  by  striking  out  the  word 
M  ordinary."  That,  I  think,  is  a  very  un- 
fortunate word  to  use.  We  all  know 
that  for  the  services  of  the  year  there  are 
often  extraordinary  charges  to  be  met. 
Calamities,  such  as  the  bush  fires  which 
have  recently  occurred  in  Tasmania 
and  Victoria,  take  place,  and  the  ex- 
penditure which  they  necessitate  is 
of  an  extraordinary  character.  I 
cannot  understand  how  any  quibble 
could  arise  if  we  simply  spoke  of  "  the 
annual  services  of  the  year."  That  would 
include  every  item  of  expenditure,  except 
something  so  glaringly  unjust  as  to  appeal 
to  the  national  conscience. 

Mr.  Isaacs. — I  should  hope  that  the 
expenditure  caused  by  a  bush  fire  would 
not  be  part  of  an  annual  service. 

Mr.  McMILLAN.— Would  it  not  go 
into  the  Appropriation  Bill  ? 

Mr.  Isaacs.— Yes  j  but  not  as  an  annual 
service. 

Mr.  McMILLAN. — The  annual  services 
of  the  Government  are  those  which  we  dis- 
tinguish from  special  grants  and  from  loan 
services.  The  difficulty  is  that  we  have 
got  rid  of  the  phraseology  to  which  we 
are  accustomed,  and  instead  of  the  words 
"  Appropriation  Bill,"  we  are  using  the 
word  "  law." 

Mr.  Isaacs. — A  difficulty  arises  in  con- 
nexion with  the  honorable  member's  pro- 
posal to  place  expenditure  incurred  for 
bush  fires  in  the  ordinary  annual  services 
of  the  Government,  inasmuch  as  it  would 
not  be  ordinary,  it  would  not  be  annual, 
and  it  would  not  be  a  service. 

Mr.  McMILLAN.— Then  I  shall  vote 
for  the  best  proposal  to  avoid  sending 
these  matters  to  the  High  Court. 

Question — That  the  words  proposed  to 
be  inserted  be  so  inserted — put. 


The  committee  divided — 
Ayes 

Noes 

Majority  for  the  amendment 


23 
15 


Brunker,  J.  N. 
Crowder,  F.  T. 
Deakin,  A. 
Dobson,  H. 
Forrest,  Sir  J. 
Glynn,  P.  M. 
Hackett,  J.  W. 
Higgins,  H.  B. 
Holder,  F.  W. 
Kingston,  C.  C. 
Leake,  G. 
McMillan,  W. 

Abbott,  Sir  J.  P. 


Ayes. 

O'Connor,  R.  E. 
Peacock,  A.  J.  ' 
Quick,  Dr.  J. 
Reid,  G.  H. 
Symon,  J.  H. 
Trenwith,  W.  A. 
Turner,  Sir  G. 
Walker,  J.  T. 
Wise,  B.  R. 
Zeal,  Sir  W.  A. 
Teller. 
Isaacs,  I.  A. 

Noes. 

Hassell,  A.  Y. 


Braddon,  Sir  E.  N.  C.    Howe,  J.  H. 


Briggs,  H. 
Brown,  N.  J. 
Cockburn,  Dr.  J.  A. 
Douglas,  A. 
Downer,  Sir  J.  W. 
Grant,  C.  H. 


Lee  Steere,  Sir  J.  G. 
Lewis,  N.  E. 
Moore,  W. 
Venn,  H.  W. 

Teller. 
Barton,  E. 


Question  so  resolved  in  the  affirmative. 

The  CHAIRMAN.— The  question  now 
is  that  sub -section  (3),  as  amended,  stand 
part  of  the  clause. 

Mr.  BARTON  (New  South  Wales).— It 
might  have  been  expected  by  several  hon- 
orable members  who  wrere  with  me  in 
regard  to  the  amendment  I  intended  to 
propose,  and  which  I  mentioned  at  an 
earlier  stage,  that  I  should  propose  it  now. 
But,  inasmuch  as  the  matter  is  left  as 
a  mere  matter  of  procedure,  I  am  not  at 
all  sure  that  I  shall  proceed  with  my 
amendment.  The  effect  of  it  would  be  to 
make  the  sub-section  read  in  this  way  : — 

The  law  which  appropriates  revenue  for  or  in 
connexion  with  the  maintenance  or  extension 
under  this  Constitution  of  public  departments 
or  services  of  the  Commonwealth  shall  deal 
only  with  such  appropriation. 
I  thought  that  this  would  get  rid  of  that 
indefiniteness  in  the  clause  which  was 
relied  upon  by  the  supporters  of  the  word 
"proposed  "  as  an  argument  in  favour  of  it. 
But  I  would  like  to  intimate  that,  while  I 
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intended  to  propose  this  amendment  if  that 
of  Mr.  Isaacs  had  not  been  carried,  I  do 
not  feel  inclined  to  propose  it  now. 

Mr.  I)EAKIN  (Victoria).— Then,  sir,  I 
beg  to  propose  the  amendment.  It  seems 
to  me  to  get  rid  of  an  unfortunate 
ambiguity  which  attaches  to  the  phrase — 
"  ordinary  annual  services  of  the  Govern- 
ment," without  introducing  any  new  ele- 
ment of  doubt.  The  ordinary  expenditure 
of  the  year  covers  the  expenditure  of  the 
various  departments  of  the  Commonwealth; 
but  difficult  questions  may  arise  as  to  what 
is  ordinary  and  what  is  annual  expendi- 
ture. 

Mr.  Reid. — Would  not  this  limit  the 
Bill  very  much  1 

Mr.  DEAKIN. — It  may  be  taken  as  a 
limitation,  but  it  undoubtedly  expresses 
in  plain  terms  the  real  nature  of  an 
ordinary  appropriation  of  the  year.  I  ad- 
mit the  limitation,  but  would  consent  to  it 
in  order  to  get  rid  of  the  unsatisfactory 
nature  of  the  present  phraseology. 

Mr.  McMillan.  —  You  are  trying  to 
define  what  you  cannot  define. 

Mr.  Barton. — "  In  connexion  with  "  is 
a  very  large  term. 

Mr.  DEAKIN. — It  is,  but  it  appears  to 
me  to  cover  our  ordinary  appropriations. 
Of  course,  I  see  that  if  the  word 
"  ordinary  "  is  left  out,  as  suggested  by 
Mr.  McMillan,  that  removes  one  very 
ambiguous  expression  from  the  existing 
clause,  but  as  a  mere  question  of  drafting 
these  words  appear  to  me  infinitely  supe- 
rior to  the  words  of  the  clause. 

The  CHAIRMAN.— It  is  proposed— 

That  after  the  word  "  revenue,"  the  words 
"  or  moneys  for  the  ordinary  annual  services  of 
the  Government "  be  omitted,  and  that  the 
words  "for  or  in  connexion  with  the  mainten- 
ance or  extension  under  this  Constitution  of 
public  departments  or  services  of  the  Common- 
wealth "  be  substituted. 

Mr.  DEAKIN  (Victoria).— I  will  ask, 
sir,  for  the  amendment  to  be  put  by  way 
of  insertion. 

The  CHAIRMAN.— Very  well. 

Mr.  KINGSTON  (South  Australia).— 
Under  this  provision  we  are  trying  to  draw 


a  very  important  distinction  between  mat- 
ters affecting  proposed  laws  and  mutters 
which  shall  affect  laws  that  have  been 
assented  to  by  the  Governor-General  ;  and 
I  would  like  to  ask  the  attention  of  the 
leader  of  the  Convention,  and  of  the 
Drafting  Committee  in  particular,  as  to 
whether  we  are,  in  effect,  making  that  dis- 
tinction clear  ?  Under  clause  54  matters 
may  be  cured  by  the  Governor's  assent, 
which  in  clause  55,  where  the  words 
"  proposed  laws  "  are  not  introduced,  will 
be  fatal.  I  suggest  that  this  contention 
rests  altogether  on  too  slender  a  founda- 
tion and  too  attenuated  a  distinction. 
I  should  think  that  if  the  Attorney- 
General  has  in  the  ordinary  course  been 
called  upon  to  advise  the  Executive  with 
reference  to  the  Governor's  assent,  it  will 
be  impossible  for  him  to  advise  that  that 
assent  shall  be  given  to  Bills  which  are 
then  before  him,  and  which  will  come 
under  the  definition  of  laws  contra- 
vening the  provisions  of  the  clause. 
To  suggest  that  the  chief  law  officer  of 
the  Commonwealth,  under  such  circum- 
stances, will  altogether  disregard  the 
plain  provisions  of  the  Constitution,  and 
advise  the  Governor-General,  notwith- 
standing non-compliance  with  the  provi- 
sions referred  to,  to  give  the  Royal  assent, 
seems  to  me  to  be  contending  for  a  posi- 
tion which  is  very  difficult  indeed  to 
maintain.  I  trust  that,  if  we  intend 
to  draw  this  distinction,  we  shall  draw  it 
in  the  clearest  possible  terms,  and  I  ask 
the  leader  of  the  Convention  if  he  is  satis- 
fied that  the  words  which  are  to  be  found 
in  the  Bill  are  sufficient  for  the  purpose, 
and  whether  some  further  steps  ought  not 
to  be  taken  for  making  what  we  intend 
perfectly  clear  within  the  four  corners  of 
the  Bill  ? 

Mr.  Barton  — As  to  the  meaning  of 
"ordinary  annual  services"? 

Mr.  KINGSTON.— No;  I  am  speaking 
t<>  the  question  whether  the  distinction  is 
properly  drawn  between  a  "proposed  law  " 
and  a  law,  and  as  to  whether  it  would  be 
competent  for  the  Attorney-General  of  the 
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day,  when  a  Bill  is  placed  before  him 
which  fails  to  comply  with  the  conditions 
with  reference  to  pi-oposed  laws,  to  advise 
the  giving  of  the  vice-regal  assent  1  I  do 
not  think  the  Attorney-General  would 
be  acting  in  accordance  with  his  duty  in 
giving  any  such  advice,  and  therefore  the 
distinction  we  have  attempted  to  draw 
would  utterly  fail.  If  the  leader  of 
the  Convention  desires  that  that  distinc- 
tion shall  be  maintained,  a  further  dis- 
tinction is  necessary,  and  should  be  made 
accordingly. 

The  CHAIRMAN.— The  proposed  inser- 
tion in  this  sub-section  only  refers  to 
"  proposed  laws.'' 

Mr.  KINGSTON  (South  Australia).— 
But  we  have  not  yet  adopted  the  sub-sec- 
tion as  amended,  and  I  am  suggesting  to 
the  leader  of  the  Convention  that  he 
might  consider  what  is  the  effect  of  insert- 
ing the  word  "  proposed  "  Does  it  enable 
the  vice-regal  assent  to  be  given  to  laws 
which  do  not  comply  with  the  provisions 
of  the  clause  I  have  referred  to  ? 

Mr.  BARTON  (New  South  Wales).  — I 
understand  my  right  honorable  friend  to 
be  in  some  doubt  as  to  whether  this  lan- 
guage is  not  loaded. 

Mr.  Isaacs. — He  does  not  think  it  will 
"gooff." 

Mr.  BARTON.  —  There  is  a  good  deal 
to  lead  one  to  assume  that  it  may  have 
some  effect  of  that  kind,  and  that  the 
language  used  as  to  a  proposed  law  might 
possibly  be  held  to  apply  to  a  law  when 
passed.  I  am  not  expressing  an  opinion 
myself,  but  the  position  was  previously 
put  by  Sir  John  Downer.  I  must  admit 
that  even  under  the  stimulus  of  a  heavy 
fee  I  should  not  be  able  to  give  a  very  direct 
opinion  upon  the  point  at  once. 

Mr.  Kingston. — Ought  we  not  to  make 
it  clear1? 

Mr.  BARTON.— I  think  every  legal 
member  will  share  the  difficulty  I  am  in. 
I  will  undertake,  as  my  honorable  friend 
asks  me,  to  consider  the  point.  Of  course 
there  will  be  another  stage  at  which  the 
Drafting  Committee  will  have  to  have 
[Mr.  Kingston, 


its  fling ;  but  I  must  admit  that  I  do 
not  see,  at  the  present  moment,  any 
easy  way  of  curing  the  difficulty.  I  think 
there  will  be  an  ambiguity  created.  I 
suppose,  under  its  decision,  I  am  as  a 
draftsman  to  take  it  that  the  Convention 
intended  to  deal  simply  with  Bills  as 
matters  of  procedure,  and  not  to  impose 
any  restriction  on  the  effect  of  Bills  when 
carried  into  law  ? 

Honorable  Members. — Hear,  hear. 

Mr.  BARTON.— I  shall  endeavour,  of 
course,  loyally  to  interpret  the  determina- 
tion of  the  Convention  in  that  way. 

Mr.  KINGSTON  (South  Australia).— 
In  order  to  make  myself  perfectly  clear, 
this  is  the  question  which  I  would  ask  the 
Convention  to  consider  :  We  have  adopted 
a  provision  as  to  certain  requisites  in  case 
of  proposed  laws.  Suppose  these  requisites 
are  not  complied  with  in  the  case  of  the 
Appropriation  Bill,  and  it  is  passed  by 
both  Houses,  and  is  presented  for  the 
vice- regal  assent,  the  first  question  is : 
Would  the  Law  officers  of  the  Crown 
be  justified,  notwithstanding  that  non- 
compliance, in  recommending  the  Bill 
for  the  vice-regal  assent1?  Of  course,  if 
they  were  not  so  justified  then  the  assent 
would  not  be  given,  and  there  would  be 
an  end  of  it,  but,  even  assuming  that  they 
were  justified,  or  that  they  gave  the  advice, 
and  the  assent  was  given,  would  the  assent 
cure  any  defects  which  might  otherwise 
prevail  on  account  of  the  non-compliance 
with  the  provisions'?  Would  the  assent 
in  such  a  case  give  validity  by  turning  an 
unconstitutional  Bill  into  a  constitutional 
Act?  I  would  suggest,  in  order  to  make  it 
perfectly  clear,  that  this  proviso  might  be 
added  : — 

But  the  proposed  law  shall  not  be  invalid  by- 
reason  only  of  non-compliance  with  this  sub- 
section. 

Mr.  Isaacs.— "But  the  law,"  not  "the 
proposed  law." 

Mr.  DEAKIN  (Victoria).— In  view  of 
the  very  important  statement  made  by 
Mr.  Barton,  and  its  acceptance  all  round, 
I  am  prepared  to  ask  leave  to  withdraw 
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thin  amendment  for  the  present.  If  he 
considers  that  the  present  amendment 
which  he  once  favoured  is  necessary,  he 
will  naturally  make  it. 

Mr.  BARTON  (New  South  Wales).— I 
should  like  to  be  perfectly  understood 
about  that  if  my  honorable  friend  will  allow 
me  to  interpose.  There  has  been  a  recon- 
sideration of  the  Bill,  and  there  have  been 
two  recommittals  of  the  Bill,  so  that  in  a 
broad  sense  this  is  the  third  reconsideration. 
I  should  like  to  be  understood  as  not  desir- 
ing to  ask  the  Convention  to  reconsider 
anything  beyond  the  present  stage  if  I  can 
possibly  avoid  it.  It  would  take  a  matter 
of  the  most  extreme  moment  to  urge 
me  to  ask  the  Convention  to  enter  into 
another  stage  of  recommittal. 

Mr.  GLYNN  (South  Australia).  —  I 
would  like  to  draw  the  attention  of  Mr. 
Barton  to  a  distinction  which  is  pointed 
out  by  Burgess,  in  his  Studies  on  Constitu- 
tional Law,  between  the  possibility  of  a  law 
being  ultra  vires  under  the  two  preceding 
sub-sections  and  under  this  sub-section. 
He  says  that  on  the  two  preceding  sub-sec- 
tions it  is  open  to  question  whether  an  Act 
would  not  be  ultra  vires  owing  to  the  junc- 
tion of  two  classes  of  taxation  which  are 
proscribed  by  the  terms  of  the  clause.  He 
does  not  say  that  it  would  be  ultra  vires 
at  all,  but  that  probably  it  would  be  ultra 
vires.     He  raises  the  point. 

Mr.  Deakin. — Have  you  the  reference? 

Mr.  GLYNN. — J  cannot,  unfortunately, 

I  find  the  passage. 
Mr.  Barton. — In  what  connexion  is 
Mr.  Burgess  writing  ? 
Mr.  GLYNN. — We  have  passed  sub- 
sections (1)  and  (2).  At  page  196  of  his 
work — it  was  quoted  by  Mr.  Isaacs  this 
morning — Burgess  raises  the  point  whether 
it  is  a  political  or  legal  matter,  or  whether 

I  the  courts  could  take  cognisance  of  the 
junction  of  two  matters  contrary  to  the 
provisions  of  the  section  —  whether,  in 
fact,  they  would  declare  a  law  which 
joined  two  matters  which  the  section  says 
should  not  be  joined  ultra  vires.  He  says 
he  thinks  the  courts  would  be  entitled  to 


do   that,    because    it    would    be  a  direct 
violation  of  the  immunity  of  a  citizen. 

Mr.    BrtiKIOir.  —Does    not    that    d< 
largely    upon    whether   a   thing   which    is 
forbidden  is  a  law  or  a  Bill? 

Mr.  GLYNN. — He  does  not  draw  that 
distinction.  It  is  under  the  question  of  the 
personal  immunity  of  citizens  that  he  dis- 
009*98  the  matter.  He  says,  under  sub-sec- 
tions (1)  or  (2),  there  would  be  a  viola- 
tion of  an  immunity  of  a  citizen  from  a 
certain  class  of  taxation  unless  imposed  in  a 
regular  manner,  but  under  the  question  of 
appropriation  he  raises  this  distinction. 
He  says  he  does  not  think  the  law  would 
be  ultra  vires  at  all,  because  there  would 
be  such  an  infinitesimal  injury  done  to  a 
private  citizen  that  the  courts  would  not 
take  any  cognisance  of  any  proceedings  he 
might  take.  I  refer  to  this  matter  so 
that  it  may  be  considered,  because  he  says 
the  law  in  America  is  that  appropriations 
are  not  to  be  made  for  more  thau  two 
years,  and  if  the  appropriations,  in  vio- 
lation of  that  provision,  extend  to  three 
years,  they  would  not  be  for  that  reason 
ultra  vires  of  the  Constitution.  It  is 
an  important  matter.  We  may  really 
be  only  fighting  a  shadowr  in  this  dis- 
cussion as  to  whether  the  Appropria- 
tion Bill  will  be  bad.  Once  the  Bill  is 
passed,  who  is  to  challenge  it  if  a  citi- 
zen cannot?  Only  the  Executive  Govern- 
ment. Surely  they  are  not  going  to  stop 
the  working  of  the  departments  of  State 
by  challenging  an  Act  which  is  essential  to 
the  proper  working  of  those  departments? 

Mr.  Rbid. — Suppose  a  man  under  a 
taxation  law  has  to  pay  £10,000  a  year, 
would  that  be  considered  a  trivial  interest 
in  the  subject  ? 

Mr.  GLYNN.— That  would  affect  a 
Taxation  Act,  not  an  Appropriation  Act. 

Mr.  Reid.--I  thought  you  referred  to 
sub-sections  (1)  and  (2).  • 

Mr.  GLYNN. — No.  I  say,  as  regards 
the  case  put  by  the  right  honorable  mem- 
ber, the  opinion  of  Burgess  is  that  it 
would  be  ultra  vires.  He  Bays  it  is  a 
moot   point,    but    probably    it    would    be 
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ultra  vires.  But  he  most  distinctly  states 
that  the  Appropriation  Bill,  notwithstand- 
ing its  violation  of  the  terms  of  the 
Constitution,  would  not  be  ultra  vires, 
because  the  effect  of  the  violation  upon 
a  particular  citizen,  one  of  3,000,000, 
would  be  so  small  that  the  courts  would 
not  interfere ;  you  could  not  really 
assess  the.  damage  to  him.  What  posi- 
tion will  we,  therefore,  be  in?  A  citi- 
zen cannot  interfere,  and  the  Executive 
Government,  which  wants  the  Act  to 
carry  on  the  departments  of  State,  will  not 
interfere.  Probably  the  passage  of  a  Bill 
contrary  to  the  provisions  of  the  Constitu- 
tion will  not  result  in  any  stoppage  of  the 
working  of  the  departments. 

Mr.  Isaacs. — The  difference  is  that 
the  American  Constitution  speaks  of  the 
"  Bill,"  and  this  clause  refers  to  the  "  law." 

Mr.  GLYNN. — The  appropriation  law  is 
a  Bill. 

Mr.  Isaacs. — No. 

Mr.  GLYNN.— What  else  is  it? 

Mr.  Barton. — When  it  is  a  law  it  is 
not  a  Bill. 

Mr.  GLYNN. — Does  not  a  proposed 
law  mean  a  Bill  ? 

Mr.  Barton. — An  intending  purchaser 
is  not  a  purchaser ;  a  proposed  law  is  not 
a  law. 

Mr.  GLYNN. — A  proposed  law  is  a  Bill, 
and,  according  to  Burgess'  dictum,  a  Bill 
under  the  amendment,  as  now  carried,  is 
equivalent  to  a  proposed  law.  The  matter 
is  worth  looking  into  by  the  leader  of  the 
Convention. 

Mr.  HIGGINS  (Victoria). —Professor 
Burgess'  inference  and  statements  are 
very  interesting,  but  they  are  not  busi- 
ness. In  making  a  Constitution  we  ought 
to  be  clear,  and  it  is  not  a  matter  for  us 
whether  Professor  Burgess,  on  the  words 
used  in  the  American  Constitution,  is 
right  or  wrong.  I  have  no  doubt  that 
there  are  very  strong  reasons  for  his 
statement,  but  I  think  it  is  our  duty,  if 
we  have  a  mind  to  express  a  thing,  to 
express  it  thoroughly. 
[Mr.  Glynn. 


Dr.  Cockburn. — But  we  have  so  many 
minds. 

Mr.  HIGGINS.— I  think  if  there  was 
one  thing  we  understood  in  the  last  divi- 
sion it  was  that  if  the  Appropriation  Bill 
for  the  ordinary  annual  services  of  the 
Government  happened  to  overstep  the 
ordinary  annual  services  it  was  not  to  be 
invalidated  by  the  courts  for  that  reason. 
I  think  that  is  what  we  voted  for.  I  do 
not  want  to  take  an  amendment  out  of 
the  hands  of  any  one,  but  I  have  begged 
my  honorable  friends  who  have  interested 
themselves  in  the  matter  to  take  it  up, 
and  I  beg  them  still  to  do  it. 

Mr.  Kingston.— Move  it  yourself. 

Mr.  Barton. — As  time  goes  on  I  begin 
more  and  more  to  think  that  the  prohibi- 
tion here  is  one  simply  on  a  question  of 
procedure,  and  that  the  law  would  still 
be  good. 

Mr.  HIGGINS.— The  law,  if  passed, 
will  still  be  good.  In  making  this  Consti- 
tution we  ought  to  be  clear,  and  leave 
nothing  to  the  court  if  we  can  possibly 
help  it.  I  shall  beg  the  President,  who 
has  taken  an  interest  in  this  subject,  to 
move  an  amendment  if  he  will  do  so. 

Mr.  Kingston. — No,  you  move  it. 

Mr.  HIGGINS.— I  do  not  want  to  add 
one  iota  to  what  we  have  determined,  but 
after  the  last  division  I  want  to  put  it 
into  plain  English,  so  that  he  who  runs 
may  read.  The  President's  suggestion  is 
that  we  should  add  to  sub-section  (3)  the 
words — 

But  a  law  shall  not  be  invalid  by  reason  only 
of  non-compliance  with  this  sub-section. 

That  expresses  our  meaning.  We  do  not 
want  an  Appropriation  Bill  to  be  treated 
as  in  all  respects  absolutely  invalid,  be- 
cause in  some  particulars  it  goes  beyond 
the  limits  of  this  Constitution. 

Mr.  Reid. — I  am  going  to  propose  an 
amendment  on  similar  lines,  which  will 
cover  the  whole  clause  j  but  I  am  waiting 
until  Mr.  Deakin's  amendment  is  disposed 
of. 
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Mr.  HIGGINS.— I  understand  that  Mr. 
Reid  intends  to  propose  — 

The  prohibition  contained  in  this  section 
shall  not  extend  to  render  invalid  any  law 

The  CHAIRMAN.— Perhaps  we  had 
better  deal  with  one  thing  at  a  time.  I 
understand  that,  in  order  that  Mr.  Higgins 
may  submit  another  amendment,  Mr. 
Deakin  wishes  to  withdraw  his  amendment. 

Mr.  Deakin. — No,  not  now. 

Mr.  HIGGINS.— Then  may  I  move  the 
insertion  of  an  amendment  before  Mr. 
Deakin's  amendment  is  put  ? 

The  CHAIRMAN.- Not  unless  Mr. 
Deakin  withdraws  his  amendment. 

Mr.  Barton. — The  amendment  which 
Mr.  Reid  has  framed,  and  which  Mr. 
Higgins  now  desires  to  read  to  the  com- 
mittee, will  come  at  the  end  of  clause  55 — 
not  at  the  end  of  this  sub-section;  but 
there  is  nothing  to  prevent  Mr.  Higgins 
from  reading  it. 

Mr.  HIGGINS.— I  should  like  to  see 
Mr.  Reid's  amendment  carried,  but  I  am 
afraid  it  will  not  be.  I  am  afraid  that  he 
is  asking  too  much,  having  regard  to  the 
temper  of  the  Convention ;  and,  there- 
fore, it  is  all  the  more  important  for  me 
to  put  forward  the  more  modest  proposal 
submitted  by  Mr.  Isaacs,  and  then  by 
Mr.  Kingston.  I  want  to  have  some 
opportunity  of  having  those  words  in- 
serted in  this  clause,  and  I  think  they 
would  come  best  before  Mr.  Deakin's 
amendment. 

The  CHAIRMAN.— That  amendment— 

But  a  law  shall  not  be  invalid  by  reason  only 
of  non-compliance  with  this  sub-section, 

will  come  at  the  end  of  the  sub-section 
now  under  consideration. 

Mr.  HIGGINS.— Then  I  shall  bow  to 
your  ruling,  and  I  shall  move  that  those 
words  be  added  to  Mr.  Deakin's  amend- 
ment, in  order  to  make  it  perfectly  clear 
that  our  meaning  is  that  the  law  in  ques- 
tion is  not  to  be  declared  invalid  after 
both  Houses  have  approved  of  it. 

The  CHAIRMAN.— I  suggest  that  you 
should  move  that  amendment  afterwards. 
The  present  proposal  is  to  insert,  aft&r  the 
[131] 


word  "  revenue,"  the  words  proposed  by 
Mr.  Deakin,  with  a  view  to  striking  out 
of  the  sub-section  the  words  u  or  for  the 
ordinary  annual  services  of  the  Govern- 
ment." 

Mr.  SYMON  (South  Australia).— I  hope 
that  those  words  will  not  be  inserted. 
They  amount  merely  to  a  repetition  of 
the  words  we  have  already  got  there,  with 
many  more  words  added  to  them.  If  you 
strike  out  the  words  "ordinary  annual" 
then  you  get  the  word  "services,"  which 
expression  seems  to  me  to  cover  every- 
thing that  is  included  in  the  amendment, 
and  is  less  liable  to  misconstruction,  be- 
cause it  is  embodied  in  fewer  words.  If 
our  difficulty  is  "  ordinary  annual "  ser- 
vices, then  it  will  be  better  to  get  some- 
thing precisely  directed  towards  that  ex- 
pression than  to  introduce  the  words  "  for 
the  maintenance  of  the  public  depart- 
ments or  services." 

Mr.  Barton. — What  will  you  do  with 
regard  to  the  words — "  the  law  which 
appropriates"?  It  is  evident  that  only 
one  law  is  intended.  Which  of  the  laws 
is  it?     There  might  be  50  laws. 

Mr.  SYMON.— The  difficulty  is  as  to 
what  the  appropriation  is  to  be  for,  and 
that  difficulty  arises  because  we  have  used 
an  expression  there  that  is  open  to  ambi- 
guity, namely,  the  term  "  ordinary." 

Sir  John  Forrest. — Why  not  leave  it 
"annual  services"? 

Mr.  Kingston. — Or  "  annual  appropria- 
tions"? 

Mr.  SYMON. — This  amendment  does 
not  seem  to  me  to  improve  the  sub-section ; 
it  only  puts  in  a  larger  number  of  words. 

Dr.  COCKBURN  (South  Australia).— 
These  words  open  a  very  wide  door.  They 
would  cover  almost  all  the  "tacks"  we  could 
possibly  imagine,  and  yet  this  clause  is 
expressly  intended  to  prevent  "  tacks." 
From  the  mere  point  of  a  nucleus,  you 
could  expand  a  whole  department,  and 
practically  make  an  alteration  of  policy,  on 
which  the  House  representing  the  people 
of  the  states  would  have  no  opportunity  of 
expressing  their  views. 
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Mr.  Deakin.— Oh,  yes,  they  would. 

Dr.  COCKBURN.— How  T 

Mr.  Deakin. — They  could  either  make 
suggestions  or  throw  out  the  Bill. 

Dr.  COCKBURN.— They  could  either 
make  suggestions  or  throw  out  the  Bill, 
and  paralyze  the  Government.  Now,  we 
do  not  want  to  attempt  an  impossible 
thing,  or  to  put  up  with  a  manifest  in- 
justice. The  words  of  the  amendment  are 
so  wide  that  they  give  an  unfortunate  op- 
portunity for  carrying  out  large  changes  of 
policy  without  consultation  with  the  House 
representing  the  people  of  the  states. 

Mr.  BARTON  (New  South  Wales).— I 
suggested  the  words  in  the  amendment 
for  the  protection  and  maintenance  of  the 
rights  of  those  who  now  object  to  it  most 
violently.  Under  the  circumstances,  I 
shall  feel  compelled  to  vote  against  the 
amendment,  as  those  honorable  members 
prefer  the  words  in  the  Bill  rather  than 
the  words  I  suggested.  But  I  warn 
honorable  members  that  they  are  now 
opening  a  field  of  conflict  of  which  no- 
body can  foresee  the  results. 

The  amendment  was  negatived. 

Mr.  HIGGINS  (Victoria).— I  beg  to 
move — 

That  the  following  words  be  added  to 
sub-section  (3)  : — "  But  a  law  shall  not  be 
deemed  invalid  in  any  court  by  reason  of  non- 
compliance with  this  sub-section." 

It  will  be  clearly  understood  that  I  am 
not  going  one  step  beyond  what  the  com- 
mittee has  already  affirmed.  I  wish  to 
confine  the  application  of  these  words  to 
sub-section  (3). 

Mr.  REID  (New  South  Wales).— I  think 
it  would  be  more  convenient  if  I  were  to 
move  my  amendment,  which  deals  with 
the  general  prohibition. 

The  CHAIRMAN.— I  would  point  out 
that  the  committee  have  already  decided 
that  sub-sections  (1)  and  (2)  shall  stand. 
We  cannot  negative  anything  to  which 
we  have  agreed. 

Mr.  HIGGINS. — I  understand  you  to 
rule  that  Mr.  Reid's  amendment  is  not  in 
order. 

[Dr.  Cockburn. 


The  CHAIRMAN.— I  have  not  seen  it. 

Mr.  Dobson. — Does  the  honorable  mem- 
ber mean  his  amendment  to  cover  a  de- 
liberate and  wilful  infringement  of  the 
sub- section  1 

Mr.  HIGGINS.— You  may  be  quite 
sure  that  the  Houses  would  not  allow  a 
deliberate  and  wilful  infringement  of  the 
sub-section.  The  law  is  not  to  be  deemed 
invalid  in  any  court  by  reason  only  of  non- 
compliance with  the  sub-section.  The 
Houses  may  refuse  to  permit  any  viola- 
1  at  ion  of  sub-section  (3).  The  amend- 
ment is  meant  primarily  to  apply  to  an 
ordinary  case  of  innocent  infringement, 
but  you  could  not  draw  a  line  between  an 
innocent  infringement  and  a  deliberate 
infringement.  What  I  want  to  do  is  to 
prevent  an  appeal  to  the  courc  upon  every 
trivial  infringement  of  the  rule  that  you 
must  have  in  an  Appropriation  Bill  only 
the  ordinary  annual  appropriation. 

Mr.  KINGSTON  (South  Australia).— 
I  said  some  little  time  ago  that  I  did  not 
know  what  would  be  the  effect  of  provid- 
ing that  any  proposed  laws  should  comply 
with  certain  requirements  under  clause  54. 
If  Mr.  Higgins'  amendment  is  accepted, 
and  we  add  to  sub-section  (3)  a  declaration 
that  non-compliance  with  that  provision 
with  reference  to  proposed  laws  shall  not 
invalidate  laws,  I  have  no  doubt  what  its. 
effect  would  be  in  connexion  with  clause 
54.  If  you  do  not  put  in  that  safeguard, 
undoubtedly  the  laws  will  be  invalid.  If 
we  are  going  to  use  the  term  "  proposed 
laws/'  and  protect  laws  after  they  have 
been  assented  to,  we  ought  to  do  that  in 
all  cases. 

Mr.  Higgins. — I  knew  that  there  would 
have  to  be  an  incidental  amendment  in 
clause  54. 

Mr.  KINGSTON.— It  is  better  to  call 
the  attention  of  the  Drafting  Committee 
to  the  difficulty,  and  to  ask  them  to  deal 
with  the  whole  question  by  a  general  pro- 
vision. 

Mr.  ISAACS  (Victoria).— Do  I  under- 
stand that  the  Drafting  Committee  will 
undertake  to  put  sub-section  (3)  into  such 
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a  form  that  it  will  give  effect  to  the  views 
of  the  Convention  1 

Mr.  Higgins. — They  have  said  that  they 
will  not  undertake  to  do  that. 

Mr.  ISAACS.— I  understood  the  Hon. 
Mr.  Barton  to  say  that  he  would. 

Mr.  Reid. — He  said  he  would  consider 
it,  but  he  did  not  say  that  he  would  do 
anything, 

Mr.  Higgins. — He  would  not  make  any 
promise,  because  he  thought  the  insertion 
of  the  word  "  proposed  "  would  create  great 
confusion. 

Mr.  DOBSON  (Tasmania).— The  argu- 
ment that  has  been  submitted  by  the 
Hon.  Mr.  Isaacs  and  others  has  been  that 
some  item,  say  £500,  to  compensate  John 
Brown,  might  creep  into  an  annual  Appro- 
priation Bill,  that  this  might  be  found 
out  by  a  man  in  the  street,  and  that  the 
High  Court  might  thereupon  be  asked  to 
declare  the  Bill  to  be  invalid.  Mr. 
Higgins  has  now  introduced  an  amend- 
ment, the  object  of  which  is  to  avoid 
any  such  disastrous  consequences,  but 
he  admitted  that  it  would  apply  not 
only  to  an  innocent,  but  also  to  a 
wilful  and  deliberate  non-compliance  with 
the  sub-section.  He  urges  that  it  would 
be  impossible  to  separate  an  innocent  from 
a  deliberate  infringement.  I  think  that 
he,  with  his  ingenuity  in  drafting,  might 
find  words  that  would  make  the  amend- 
ment apply  only  to  an  innocent  mistake. 
If  he  will  do  that,  I  shall  vote  for  the 
amendment,  but  not  otherwise. 

Mr.  Isaacs.  —  You  would  then  haw 
the  High  Court  trying  the  question  of  the 
bona  fides  of  both  Houses  of  Parliament. 

Mr.  DOBSON. — If  it  was  perfectly  plain 
that  a  small  majority  was  infringing  the 
Constitution  simply  in  order  to  coerce  a 
minority,  the  law  should  be  declared  in- 
valid. 

Mr.  O'CONNOR  (New  South  Wales).— 
There  is  one  fatal  objection  to  the  amend- 
ment, and  it  has  been  pointed  out  by  the 
Right  Hon.  Mr.  Kingston.  It  is  that  there 
might  be  some  doubt  as  to  whether  the 
failure  to  comply   with  these  matters  of 


'hire  in  subsection  (3)  would  or 
would  not  invalidate  an  Act  which  had 
been  assented  to.  I  am  inclined  to  think 
m  \  self  that  it  would  not,  but  if  there  is 
any  doubt  on  that  point  it  should  be  re- 
moved. Look  at  what  the  effeot  of  the 
amendment  would  be  with  regard  to  the 
procedure  under  clause  54.  That  clause 
that  proposed  laws  appropriating  any 
part  of  the  public  revenue  or  bmpotftttg 
taxation  shall  originate  in  the  House  of 
Representatives,  and  that  the  Senate  may 
not  amend  proposed  laws  imposing  taxa- 
tion, or  proposed  laws  appropriating  re- 
venue or  moneys  for  the  ordinary  services 
of  the  Federal  Government. 

Mr.  Higgins. — I  admitted  that  it  would 
necessitate  a  modification  of  clause  54, 
but  I  cannot  deal  with  that  clause  now. 

Mr.  O'CONNOR.— I  quite  see  that  this 
involves  the  question  whether  it  will  be 
proper  to  pass  some  kind  of  amendment  of 
clause  54.  It  would  not  be  right  to  pass 
that  amendment,  for  the  reason  that  clause 
54  is  intended  only  to  deal  with  mat- 
ters of  procedure  between  the  two  Houses. 
To  declare  that  by  reason  of  a  non-com- 
pliance with  that  procedure  a  Bill  was  not 
valid  seems  to  give  a  different  kind  of  im- 
portance toi' these  provisions  from  that  in- 
tended. I  suggest  to  my  honorable  friend 
(Mr.  Higgins)  that,  if  he  will  look  at  the 
portions  of  the  Constitution  regarding 
the  assent  to  Bills,  he  will  see  in  clause 
57  a  duty  laid  on  the  Governor  when  a 
proposed  law  has  been  passed  by  both 
Houses,  either  to  assent  to  it  or  to  with- 
hold his  assent,  or  to  reserve  the  Bill 
for  Her  Majesty's  assent.  If  all  these  sub- 
sections are  taken  together,  and  taken 
into  consideration  along  with  the  fact 
that  no  statemenc  is  made  that  by  reason 
of  the  failure  to  comply  with  the  piv>- 
cedure  a  Bill  would  be  invalid,  I  think 
there  can  be  very  little  doubt  that  the 
failure  to  comply  with  procedure  would 
not  be  the  cause  of  the  voidance  or  in- 
validity of  a  Bill.  In  regard  to  the 
amendment,  I  would  like  Mr.  Higgins  to 
consider  what  has  been  said  about  it  by 
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Mr.  Kingston.  I  ask  Mr.  Higgins  whether 
it  would  really  not  be  better  to  withdraw 
his  amendment  in  favour  of  some  general 
declaration  as  to  the  validity  or  in- 
validity of  the  Bill,  such  as  Mr.  Reid  is 
about  to  propose  ? 

Dr.  COCKBURN  (South  Australia).— 
I  cannot  understand  where  we  are  getting. 
We  say  distinctly  a  thing  shall  not  be 
done,  and  the  next  moment  we  say  that 
the  thing  may  be  done  with  impunity. 

Mr.  Reid. — You  know  that  our  books 
are  full  of  standing  orders  which  are  not 
subject  to  legal  tribunals. 

Dr.  COCKBURN.— I  regard  what  is 
now  proposed  as  a  most  absurd  and  direct 
contradiction,  and  all  I  can  say  is  that  the 
proceedings  pass  my  comprehension. 

The  CHAIRMAN.— I  do  not  think  the 
amendment  is  a  direct  contradiction,  or  I 
would  not  put  it,  A  "  proposed  law  "  is 
a  Bill,  and  it  is  proposed  that  a  Bill  which 
deals  with  revenue  shall  deal  only  with 
appropriation  ;  but  that  when  such  a  Bill 
becomes  an  Act  it  shall  not  be  invalid 
because  of  non-compliance  with  the  pro- 
cedure under  this  measure.  As  to  whether 
the  amendment  is  or  is  not  a  good  one,  I, 
of  course,  cannot  pass  an  opinion. 

Mr.  REID  (New  South  Wales).— My 
friend  (Dr.  Cockburn)  is  a  Member  of 
Parliament  of  many  years'  standing,  and  I 
am  astonished  at  the  remarks  he  has  just 
made.  There  are  all  sorts  of  standing 
orders  passed  by  the  Colonial  Legislatures 
providing  that  certain  things  shall  not 
be  done,  but  if  they  are  done  there 
is  no  pretence  of  a  court  of  law  coming 
in  because  they  are  not  done.  Nothing 
is  more  familiar  to  the  student  of  parlia- 
mentary law  or  business,  and  yet  Dr. 
Cockburn  seems  to  think  it  is  something 
new.  It  would  be  a  calamity  beyond  the 
power  of  expression  if  the  deliberate  legis- 
lation of  Parliament  were  to  become  the 
sport  of  every  man  who  has  a  pecuniary 
interest  or  an  idle  interest  in  endeavour- 
ing to  upset  it.  I  hope  Mr.  Higgins  will 
withdraw  his  amendment,  because  I  intend 
to  move  a  general  proposition  applying  to 
[Mr.  O'Connor. 


the  whole  of  the  clause.  I  do  not  know 
that  I  should  propose  it  after  the  whole  of 
the  clause,  if  a  part  of  it  is  negatived. 

Mr.  McMillan. — Is  Mr.  Higgins' amend- 
ment necessary  to  this  sub-section  1 

Mr.  REID.— No.  I  do  not  think  my 
friend  ought  to  propose  it. 

Mr.  Isaacs. — Mr.  Reid  may  propose  to 
amend  Mr.  Higgins'  amendment  by  insert- 
ing some  other  words. 

Mr.  REID. — I  do  not  see  that  I  could. 

Sir  George  Turner. — You  could  say 
"  by  the  preceding  section,"  or  something 
like  that. 

Mr.  REID. — I  could  not  say  that  as  to 
the  third  sub-section,  if  Mr.  Higgins' 
amendment  were  negatived. 

Sir  George  Turner. — Not  if  Mr.  Hig- 
gins' amendment  were  negatived. 

Mr.  REID. — I  am  inclined  to  give  the 
whole  thing  up  as  a  regular  muddle. 

Mr.  HIGGINS  (Victoria).— Before  we 
go  to  a  division  I  want  to  say  that  I  have 
not  overlooked  the  point  the  President  has 
referred  to. 

Mr.  BARTON  (New  South  Wales).— 
May  I  correct  a  misapprehension  ?  I  have 
just  been  told  that  my  friend  (Mr.  Hig- 
gins) is  under  the  impression  that  I  would 
not  endeavour  to  carry  out  the  intention 
of  the  Convention  by  inserting  the  words 
proposed.  My  intimation  was  exactly  the 
opposite,  because  I  said  I  should  do  my 
utmost  to  carry  out  the  intention  of 
the  committee.  My  honorable  friend 
(Mr.  Higgins)  need  not  therefore  trouble 
about  the  amendment.  I  will  see,  in 
considering  the  drafting  amendments, 
whether  it  is  necessary  to  add  to  the 
present  words,  which  I  think  are  effective 
in  themselves,  and  such  steps  will  be 
taken  as  will  fall  in  with  his  view. 

Sir  JOHN  DOWNER  (South  Australia). 
— I  shall  distinctly  oppose  anything  of  the 
kind.  If  the  intention  of  the  committee 
in  putting  in  the  proposed  words  is,  as 
was  intended  by  Mr.  Isaacs  in  moving 
them,  to  transfer  to  the  Parliament  the 
power  which,  I  think,  ought  distinctly  to 
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lie  in  the  High  Court,  I  shall  oppose 
every  attempt  to  carry  out  such  intention. 

Mr.  Barton. — That  is  the  intention  of 
the  committee. 

Sir  JOHN  DOWNER.— I  do  not  know 
that  it  is  the  intention  of  the  committee. 
I  do  not  think  it  was  clearly  understood. 

Mr.  Barton. — I  think  it  was  the  com- 
mittee's wicked  will. 

Sir  JOHN  DOWNER.— I  am  not  sure 
it  was  their  wicked  will.  I  think  it  was 
a  misapprehension  on  the  part  of  the 
committee. 

Sir  George  Turner. — Let  us  get  on. 

Sir  JOHN  DOWNER. -I  think  we  are 
getting  on,  and  getting  on  very  badly.  We 
are  destroying  the  whole  fabric  we  have 
been  creating.  We  are  proposing  to  add 
to  the  amendment  of  the  Attorney-General 
of  Victoria  something  which  I  dare  say  he 
intended,  but  which  he  certainly  did  not 
say. 

Mr.  Isaacs. — 'Oh,  I  said  it  distinctly, 
and  I  think  it  is  included  in  what  we 
have  already  done. 

Sir  JOHN  DOWNER.— Parliament  is 
to  be  the  sole  judge — that  is  the  point 
— and  we  take  away  the  whole  founda- 
tion of  the  protection. 

Mr.  Reid. — What  is  this  relevant  to? 
There  is  no  proposition  before  the  Chair. 

The  CHAIRMAN.— Mr.  Higgins'  pro- 
position is  before  the  Chair. 

Sir  JOHN  DOWNER.— There  appears 
to  be  a  disposition  to  accept  Mr.  Higgins' 
amendment,  but  I  do  not  accept  it. 

Mr.  Reid. — There  is  no  necessity  for 
that  amendment,  after  Mr.  Barton's 
explanation. 

Sir  JOHN  DOWNER.— With  great 
respect,  I  do  not  accept  Mr.  Barton's 
explanation. 

Mr.  Higgins. — I  am  going  to  withdraw 
the  amendment  if  I  am  allowed. 

Sir  JOHN  DOWNER.-Then  I  will  not 
say  a  word  more  at  present. 

Mr.  HIGGINS  (Victoria). — Having  re- 
gard to  the  distinct  intimation  of  the 
honorable  leader  of  the  Convention,  I  beg 
leave  to  withdraw  my  amendment. 


The  amendment  was,  by  leave,  with- 
drawn. 

The  sub-section,  as  amended,  was  agreed 
to. 

Mr.  REID  (New  Sonth  Wales).— I  beg 
to  move — 

That  the  following  words  be  added  at  the 
end  of  the  clause: — "The  prohibitions  con- 
tained in  this  section  shall  not  extend  to  render 
invalid  in  a  law  any  portion  thereof  which 
does  not  infringe  any  such  prohibition." 

That  is  to  say,  so  far  as  a  law  is  good  it 
shall  not  be  ruled  to  be  bad  ;  but  any 
part  of  it  that  is  bad  may  be  adjudged  by 
the  court  to  be  null  and  void.  A  case 
was  put  to  me  as  to  a  Bill  that  contained 
two  subjects  of  taxation.  Under  this  pro- 
vision the  court  would  rule  the  first  to  be 
good,  and  any  subsequent  part  of  it  to  be 
bad.  The  first  subject  of  taxation  would 
not  infringe  the  rule,  but  any  other  sub- 
jects in  the  Bill  amounting  to  two  or 
three  subjects  would  be  ruled  to  be  bad. 
Of  course,  this  can  be  put  in  proper  lan- 
guage by  the  Drafting  Committee. 

The  CHAIRMAN.— Is  this  not  a  nega- 
tion of  what  we  have  already  done  ? 

Mr.  REID.  — Certainly  not;  I  do  not 
think  it  can  bear  that  construction. 

Mr.  BARTON  (New  South  Wales).— I 
think  it  is  quite  clear  what  is  meant  by 
this  amendment.  I  do  not  want  to  speak 
on  the  merits  of  the  matter  just  now,  but 
the  meaning  of  the  amendment  is  that 
certain  prohibitions  are  contained  in  the 
clause.  There  may  be  a  law  which  in- 
fringes the  clause  in  part,  but  the  rest  of 
it  does  not  infringe  the  clause.  It  is  in- 
tended that  the  part  that  does  not  infringe 
the  clause  shall  not  be  rendered  invalid  by 
the  portion  which  is  invalid. 

The  CHAIRMAN.— The  clause  says— 
"  Laws  imposing  taxation  shall  deal  only 
with  the  imposition  of  taxation."  Accord- 
ing to  the  amendment  the  law  might  be 
partly  valid  and  partly  invalid. 

Mr.  BARTON.— That  falls  in  with  my 
view,  because  it  embodies  the  objection  I 
would  urge  to  the  clause  in  substance. 
The   clause  provides  that   a  Bill  dealing 
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with  the  imposition  of  taxation  shall  deal 
with  taxation  only,  and  that  laws  imposing 
taxation  shall  deal  with  one  subject  of 
taxation  only.  That  is  an  express  pro- 
hibition which  would  render  invalid  any 
law  which  controverted  either  of  these 
propositions.  The  next  amendment  is  that 
where  a  law  by  one  or  more  provisions  con- 
troverts this  provision  it  should  be  valid 
in  those  portions  which  do  not  controvert 
the  provision.  I  do  not  say  at  present  that 
I  am  not  opposed  to  this  amendment,  but 
the  meaning  is  quite  clear. 

Mr.  REID  (New  South  Wales).— I 
would  point  out  that  the  clause,  not  hav- 
ing been  passed,  it  is  perfectly  competent 
to  qualify  it  without  negativing  its  con- 
tents. That  is  the  ground  on  which  I 
put  the  amendment. 

The  CHAIRMAN.— There  is  a  doubt 
about  it,  but  I  do  not  wish  to  curtail  the 
opportunity  for  arriving  at  a  conclusion. 
I  confess  I  cannot  understand  the  amend- 
ment. 

Mr.  SYMON  (South  Australia).— I  ven- 
ture to  submit  that,  before  this  question 
is  put  to  the  Convention,  we  ought  to 
have  it  in  the  shape  in  which  the  Drafting 
Committee  think  it  ought  to  be  passed. 

Mr.  Barton. — Is  the  honorable  member 
prepared  to  wait  until  next  week  1 

Mr.  SYMON.— Perhaps  we  could  get  it 
to-morrow  morning. 

Mr.  Barton. — No. 

Mr.  SYMON.— Very  well.  Of  course, 
we  have  heard  the  intention  of  the  amend- 
ment expressed,  but  I  am  not  certain  that 
some  of  us  will  not  have  a  difficulty  in 
voting  upon  it  unless  it  is  made  a  little 
more  definite,  so  as  to  get  rid  of  those 
troubles  to  which  Mr.  Barton  has  referred. 
I  think  Mr.  Reid  would  get  a  better  vote 
if  he  adopted  the  course  I  suggest. 

Mr.  GLYNN  (South  Australia).— Mr. 
Gordon  and  myself  prepared  a  clause  to 
accomplish  what  Mr.  Reid  wishes  to  do, 
but  as  Mr.  Gordon  is  absent  on  business,  I 
cannot  move  it  now.  I  confess  I  cannot 
understand  the  amendment,  but  the  effect 
of  what  we  intended  to  propose  wrould 
{Mr.  Barton. 


have  been  to  render  the  part  imposing 
taxation  invalid  ;  but  the  general  matter 
joined  with  it  would  be  valid.  The  por- 
tion imposing  the  taxation  would  be  in- 
valid, and  that  would  be  a  check  upon  the 
House  of  Representatives,  which  would  be 
the  offending  body.  The  general  part 
joined  with  it,  however,  would  not  be 
invalid. 

Mr.  BARTON  (New  South  Wales).— I 
am  rather  doubtful  about  the  policy  of 
adding  these  words.  The  Right  Hon. 
Mr.  Reid  proposes  to  add  a  proviso  to 
sub-sections  (1),  (2),  and  (3).  His  proviso 
is  to  the  effect  that  where  a  law  has  been 
passed  which  wrould  otherwise  be  invalid, 
because  part  of  it  offends  against  prohibi- 
tions contained  in  this  clause,  it  shall  be 
valid  except  as  to  that  part  which  offends. 
If  the  amendment  of  the  honorable  and 
learned  member  (Mr.  Isaacs),  inserting  the 
word  "proposed"  in  sub-section  (3)  had 
been  rejected,  I  am  inclined  to  think  that 
this  proviso  could  have  been  added  to  the 
third  sub-section.  But  I  do  not  see  how  it 
can  apply  to  sub-sections  (1)  and  (2).  They 
provide  that  laws  imposing  taxation,  ex- 
cept laws  imposing  duties  of  customs  or 
excise,  shall  deal  with  one  subject  of 
taxation  only.  The  difficulty  about  this 
proviso  is  this  :  Take  a  law  dealing  with 
some  other  matter  in  addition  to  the 
imposition  of  taxation.  If  you  say  in 
regard  to  such  a  law  that,  except  so 
far  as  it  infringes  the  prohibition  of 
this  clause  it  shall  be  good,  that  means 
that  the  part  imposing  taxation  shall 
be  good  ;  but  that  the  part  which  does 
not  impose  taxation  shall  be,  or  may 
be,  bad.  Then,  dealing  with  the  case  as 
it  is  affected  by  sub-section  (2),  if  there  ( 
are  two  subjects  of  taxation  dealt  with  in 
a  law,  as,  for  instance,  land  and  income 
taxation,  or  customs  and  excise,  or  customs 
and  land,  its  provisions  with  regard  to  one 
of  these  subjects  shall  be  good,  but  with 
regard  to  the  other  subject  shall  be  bad. 
To  put  it  scripturally,  the  one  shall  be 
taken  and  the  other  left.  But  which  one 
shall  be  taken,  and  which  shall  be  left] 
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Mr.  Eton). — The  provisions  in  regard  to 
the  first  subject  would  not,  infringe  the 
prohibition,  because,  if  left  by  itself,  it 
would  be  the  only  subject  dealt  with. 

Mr.  BARTON.  —  lint  my  r%ht  honorable 
friend  does  not  specify  his  preference  ;  he 
does  not  tell  us  which  we  are  to  take,  or 
which  the  High  Court,  or  the  Federal  Par- 
liament, or  any  one  is  to  take.  A  diffi- 
culty arises  here.  In  my  opinion,  there  is 
no  necessity  for  the  proviso  in  regard  to 
the  first  and  second  sub-sections. 

Mr.  Isaacs. — Suppose  provisions  relating 
to  a  land  tax  were  put  into  an  Appropria- 
tion Bill,  and  the  provisions  relating  to  the 
land  tax  came  first,  which  would  be  chosen  1 

Mr.  Rkid. — Are  we  dealing  with  a 
lunatic  asylum  ? 

Mr.  BARTON.— If  my  right  honorable 
friend  is  right  in  saying  that  the  first 
subject  dealt  with  is  to  be  taken,  and  the 
other  left 

Mr.  Reid. — Had  we  not  better  put  in  a 
special  clause,  providing  that  provisions 
relating  to  land  taxation  shall  not  be  put 
into  a  measure  relating  to  appropriation 
or  income  tax,  to  prevent  the  lunatics  in 
regard  to  whom  we  are  legislating  from 
making  this  confusion  1 

Mr.  BARTON.— We  can  never  tell 
what  a  (Government  will  or  will  not  do. 

Mr.  Reid.— What  about  the  Senate  ? 
Tin;  will  not  be  a  lot  of  old  women. 
Would  a  Senate  swallow  such  an  attack 
upon  their  rights  as  is  contemplated  1  I 
do  not  know  what  sort  of  Parliament  we 
are  about  to  create. 

Mr.  BARTON.— I  do  not  know  either. 
Sometimes  I  think  that  many  of  us  a  in- 
tending towards  the  creation  of  a  Parlia- 
ment which  shall  have  every  power  if  you 
hold  up  your  right  hand,  but  no  power 
it'  you  hold  up  your  left  hand.  I  do  not 
think  that  this  is  the  way  to  make  a  Con- 
stitution. What  seems  to  me  to  be  the 
real  matter  at  issue  is  this  :  If  the  amend- 
ment of  the  honorable  and  learned  mem- 
ber (Mr.  Isaacs),  inserting  the  word 
"  proposed "  in  the  third  sub-section, 
had     been    carried,     this    proviso    might 


havr  applied  to  that  sub-section  ;  but,  in 
regard  to  sub  sections  (1)  and  (2),  it  seems 
to  me  unnecessary.  Perhaps,  if  my  right 
honorable  friend  will  consider  the  matter 
between  this  and  to-morrow  morning,  we 
shall  make  progress  more  quickly,  and, 
in  order  to  give  time  for  that  consider- 
ation, I  will,  with  his  consent,  move  that 
progress  be  reported. 

Progress  was  reported. 

The  Convention  adjourned  at  nine 
minutes  past  ten  o'clock  p.m. 


WEDNESDAY,  9th  MARCH,  1898. 


Petition— Appeals  to  the   Privy  Council— Leave  of   Ab- 
sence :  Mr.  James— Commonwealth  of  Australia  Bill. 


The  President  took  the  chair  at  thirty- 
four  minutes  past  ten  o'clock  a.m. 

PETITION. 

Mr.  DEAKIN  (Victoria)  presented  a 
petition  from  the  Hardware  Association  of 
Victoria,  praying  the  Convention  to  pre- 
serve the  existing  right  of  the  Queen's 
subjects  to  appeal  to  Her  Majesty  from 
decisions  of  the  local  courts. 

The  petition  was  received. 

APPEALS  TO  THE  PRIVY  COUNCIL, 
Sir  EDWARD  BRADDON  (Tasmania). 
— I  desire  to  lay  on  the  table  a  Return 
of  Appeals  to  the  Privy  Council  against 
decisions  of  the  Supreme  Court  of  Tas- 
mania, and  I  beg  to  move  that  it  be 
printed. 

The  motion  wag  agreed  to. 

LEAVE  OF  ABSENCE. 
Sir   JOHN    FORREST  (Western  Aus- 
tralia).— I  beg  to  move — 

That  seven  days'  leave  of  absence  be  granted 
to  the  Hon.  Mr.  James,  on  account  of  private 
business. 

The  motion  was  agreed  to. 

COMMONWEALTH  OF  AUSTRALIA 
BILL. 

The  Convention  then  resolved  itself  into 
committee  of  the  whole  for  the  further 
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consideration   of    the    Commonwealth   of 
Australia  Bill. 

Discussion  (adjourned  from  the  previous 
day)  was  resumed  on — 

Clause  55. — (1)  Laws  imposing  taxation  shall 
deal  only  with  the  imposition  of  taxation. 

(2)  Laws  imposing  taxation,  except  laws  im- 
posing duties  of  customs  or  of  excise,  shall  deal 
with  one  subject  of  taxation  only  ;  but  laws 
imposing  duties  of  customs  shall  deal  with 
duties  of  customs  only,  and  laws  imposing 
duties  of  excise  shall  deal  writh  duties  of  excise 
only. 

(3)  The  law  which  appropriates  revenue  or 
moneys  for  the  ordinary  annual  services  of  the 
Government  shall  deal  only  with  such  appro- 
priation ; 

and  on  Mr.  Reid's  amendment  to  add  the 
following  words  to  the  clause  :  — 

The  prohibitions  contained  in  this  section 
shall  not  extend  to  render  invalid  in  a  law  any 
portion  thereof  which  does  not  infringe  any 
such  prohibition. 

Mr.  REID  (New  South  Wales).— I  have 
just  written  out  an  amendment  which  I 
wish  to  substitute  for  the  one  I  moved 
yesterday  evening. 

Mr.  Reid's  amendment  was,  by  leave, 
withdrawn. 

Mr.  REID.—  There  was  great  force  in 
the  observation  made  last  night,  that  my 
amendment  scarcely  provided  for  the  case 
of  a  law  which  contained  more  than  one 
subject  of  taxation,  and  that,  therefore,  the 
court  would  be  left  in  doubt  as  to  what  to 
do  in  such  a  case.  I  have  thought  over 
this  matter  carefully,  and  I  confess  I  feel 
more  strongly  than  ever  that  this  Conven- 
tion cannot  seriously  mean  that  if  some 
mere  technical  infringement  has  occurred 
the  whole  substantial  basis  of  legislation 
shall  be  destroyed.  Such  principles  of 
legislation  are  unknown,  so  far  as  I  am 
aware,  to  any  Constitution  in  the  world, 
and  certainly  if  they  actually  are  in  any 
other  Constitution  in  the  world  they  should 
not  be  in  any  Constitution  carefully 
drawn,  which  studies  the  working  of  the 
Commonwealth.  I  propose  to  put  my 
amendment  in  another  form;  but  first  1 
will  explain  that  the  term  "proposed 
[Mr.  Reid. 


laws,"  which  occurs  in  sub-section  (3)  of 
clause  55,  and  in  several  places  in  clause 
54,  is  now  covered  by  the  kind  promise  of 
our  leader  to  look  into  the  matter,  and  use 
what  words,  if  any,  are  necessary  to  make 
it  clear  that  the  intention  of  the  Consti- 
tution as  to  such  laws  is  that  they  shall 
be  regarded  as  matters  of  internal  proce- 
dure, and  not  for  the  review  of  the  court. 
Now,  the  whole  of  clause  54  and  the  third 
sub-section  of  clause  55  are  covered  by 
that  promise,  so  that  we  have  simply  left 
us  staring  in  the  face  this  position  :  That, 
while  a  matter  of  vital  consequence,  such 
as  the  Senate  doubling  a  charge  on  the 
people,  will  be  only  a  matter  of  procedure, 
and  an  irregularity,  although  a  substan- 
tial wrong  to  the  people,  touching  them 
in  their  pockets,  it  will  be  a  matter  which 
cannot  be  disturbed  by  appeal  to  the 
High  Court.  Now,  I  most  heartily  con- 
cur in  that  position.  We  must  all  take 
certain  risks  in  a  matter  of  this  sort, 
hoping  that  the  two  Houses  of  the  Fed- 
eral Parliament  will  be  sufficiently  inde- 
pendent to  do  their  duty  to  the  Com- 
monwealth ;  and  if  there  is  one  point  on 
which  we  may  be  assured  that  each  House 
will  do  its  duty  honestly  and  loyally,  if 
we  study  the  history  of  such  Houses  all 
the  world  over,  it  is  a  matter  of  its  own 
rights  and  privileges  as  denned  by  the 
statute  law.  A  House  of  Parliament  can 
be  trusted  to  preserve  its  own  rights  if 
they  are  expressed  in  plain  words  in  the 
Constitution. 

Sir  Edward  Braddon. — How  could  a 
Senate  double  a  tax  on  the  people  without 
the  concurrence  of  the  states  1 

Mr.  REID. — I  did  not  refer  to  a  tax ; 
I  referred  to  a  charge — a  burden-  on  the 
people.  Well,  that  is  a  thing  that  is  not 
to  be  done.  Still,  if  it  is  done  by  both 
Houses,  regarding  them  from  the  very 
low  level  from  which  they  were  regarded 
all  yesterday,  as  Houses  that  were  not  to 
be  trusted  to  defend  their  own  rights  and 
the  principles  of  the  Constitution — if  the 
two  Houses  were  of  the  low  pattern  that 
seemed  to  be  considered  likely,  according 


Commonwealth  of 


[9  March,  1898. 


Australia  Bill. 


2089 


to  the  debate  yesterday,  and  if  they  did 
infringe  the  Constitution  in  such  a  gross 
wav  that  the  Senate  was  allowed  by 
the  House  of  Representatives  to  double  a 
charge — a  burden — on  the  people 

Sir  Edward  Braddon. —  Would  that 
ever  happen  ? 

Mr.  REID.  —  I  say  that  it  would  never 
happen.  The  House  of  Representatives 
would  never  allow  such  a  thing  to  happen. 
And  so  I  say  the  members  of  the  Senate 
will  be  men  of  equal  respectability.  .  I 
cannot  understand  this  doubt,  when  the 
Senate  is  made  to  play  so  vital  a  part 
in  t he  history  and  destinies  of  this  new 
nation.  I  cannot  understand  why  the 
men  who  deliberately  put  the  Senate  into 
the  Constitution  to  play  such  a  part  are 
the  first  to  believe  that  it  will  violate  and 
surrender  its  own  privileges. 

Sir  Edward  Braddon. — Who  said  that 
it  would  ? 

Mr.  REID. — Now,  I  do  not  wish  to  be 
brought  into  the  dreary  debate  we  had 
yesterday  by  means  of  any  interjections. 
I  hope  that  we  shall  not  waste  any  time 
over  this  matter  to-day.  I  feel  it  would 
be  a  calamity  if  we  were  to  waste  any 
more  time  over  it. 

Mr.  Trenwith. — It  will  be  a  calamity 
if  we  do  not  make  this  matter  right. 

Mr.  REID. — I  will  say  no  more  on  the 
subject,  but  simply  propose  my  amend- 
ment, and  point  out  that  I  do  not  ask  the 
Convention  to  prevent  a  law  imposing 
taxation  being  brought  into  court  ;  but,  if 
it  is  brought  into  court  and  if  it  is  found 
to  contain  some  matter,  perhaps  mere  sur- 
plusage, which  is  nevertheless  a  technical 
infringement  of  the  Constitution,  it  shall 
not,  under  the  provision  that  a  law  of 
taxation  shall  deal  with  the  imposition  of 
taxation  only,  be  ruled  out  as  invalid 
simply  because  it  contains  some  surplus 
technical  matter.  That  is  one  point  I  wish 
to  prevent.  The  other  point  is  this  :  If 
in  some  complex  measure  imposing,  not 
simple  taxation,  but  some  complex  taxation, 
there  is  an  inadvertent  evasion  of  this 
rule,  and  the  court,  looking  through  keen 


legal  spectacles,  see  something  in  it  that 
seems  to  belong  to  a  different  subject  of 
taxation,  that  the  whole  scheme  of  finance 
of  the  Commonwealth  shall  not  be  at  the 
mercy  of  a  point  of  that  kind.  And  if 
the  Act  is  found  to  invade  the  provisions 
of  the  Constitution,  to  the  extent  that 
it  does  invade  the  provisions  of  the  Con- 
stitution it  should  be  rubbed  out,  but 
the  vital  matter  should  not  be  rubbed 
out.  Therefore,  I  beg  to  propose  the 
addition  to  the  clause  of  the  following 
words  : — 

The  provisions  of  sub-sections  (1)  and  (2) 
shall  not  invalidate  any  part  of  a  law  imposing 
taxation  which  does  not  infringe  such  provi- 
sions. If  any  such  law  contain  more  than  one 
subject  of  taxation,  the  tax  first  in  order  of 
enactment  shall  be  taken  to  be  properly  enacted. 

Then,  any  other  matter,  amounting  to  a 
second  subject  of  taxation,  will  be  ruled 
out. 

Mr.  Dobson. — Does  the  leader  of  the 
Convention  withdraw7  his  proposal  in 
favour  of  this  amendment? 

Mr.  REID.  —  This  amendment  has 
nothing  to  do  with  the  leader's  suggestion. 
It  covers  new  ground.  If  the  leader's 
promise  had  covered  this  ground  also,  I 
would  not  have  proposed  my  amendment. 
But  Mr.  Barton  does  not  approve  of  this 
amendment,  and  therefore  very  properly 
does  not  make  any  promise  concerning  it. 
This  amendment  covers  a  bit  of  ground 
which  is  left  unprovided  for,  and  if  I  did 
not  move  this  proposal,  some  surplus, 
perhaps  idle,  harmless,  matter  would  in- 
validate a  Taxation  Bill. 

An  Honorable  Member. — Might. 

Mr.  REID. — It  would,  as  a  matter  of 
law.  There  is  no  "  might "  about  it. 
If  it  was  a  case  of  "  might,"  we  could 
trust  to  chance.  That  is  one  class  of  case 
in  which  a  Bill  might  be  ruled  out.  The 
other  class  is  this  :  There  is  one  subject- 
matter  of  taxation,  but,  unfortunately, 
there  seems  to  be  involved,  according  to 
the  decision  of  the  court,  a  different  sub- 
ject-matter of  taxation,  and  then  the 
whole  tax  goes  with  all  the  revenue,  and 
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all  the  labours  of  Parliament  are  wiped 
out.  We  do  not  want  to  place  so  gro- 
tesque a  provision  in  the  Constitution,  and 
expose  ourselves  to  such  serious  circum- 
stances, when  we  can  provide  safeguards 
for  the  vital  clauses  of  a  Bill. 

Mr.  Deakin. — If  that  is  the  reason,  will 
the  right  honorable  gentleman  say  why 
this  proposition,  which  appears  so  fair  and 
equitable,  ought  not  to  apply  to  all  legis- 
lation, whether  Tax  Bills  or  any  other 
matter  1 

Mr.  REID.— I  think  it  ought  to. 

Mr.  Deakin.  — Ought  there  not  to  be 
an  independent  section? 

Mr.  REID.— I  think  there  ought,  but 
wTe  are  now  on  this  particular  matter,  and 
I  wish  to  conclude  the  discussion.  If  my 
amendment  is  carried,  the  Drafting  Com- 
mittee will  take  this  matter  into  considera- 
tion. If  the  amendment  is  not  carried,  I 
do  not  see  how  such  a  clause  could  be 
adopted. 

Mr.  ISAACS  (Victoria). — I  am  sure  we 
are  all — I  will  not  say  all,  but,  at  any 
rate,  all  on  this  side — strongly  in  sym- 
pathy with  Mr.  Reid  in  his  endeavour  to 
insert  some  such  clause  as  that  which  he 
has  proposed.  I  have  no  doub:  Mr.  Reid 
framed  the  amendment  in  the  way  he  has 
in.  order  to  get  the  sense  of  the  Convention, 
and  leave  it  to  the  Drafting  Committee  to 
properly  frame  hereafter.  As  the  amend- 
ment stands,  I  scarcely  think  it  would 
carry  the  matter  any  further.  It  only 
provides  that  a  law  which  does  not  infringe 
on  the  provision  shall  not  be  invalid. 

Mr.  Reid. — It  deals  with  a  law,  part  of 
which  infringes  on  the  provision,  and  part 
of  which  does  not. 

Mr.  ISAACS.— That  is  the  whole  diffi- 
culty. There  is  no  portion  of  the  clause 
which  says  that  a  part  of  the  law  which 
contravenes  the  provision  is  invalid.  A 
law  contravenes  the  Constitution  if  it  does 
not  comply  with  the  section. 

Mr.  Deakin.— What  is  a  law  ? 

Mr.  McMillan. — Has  there  ever  been 
such  a  proposal  in  any  law  ? 
[Mr.  Reid. 


Mr.  ISAACS.— I  do  not  think  there 
has  ever  been  the  same  necessity  for  such 
a  proposal.  It  is  this  particular  clause 
which  needs  such  a  proposal. 
'  Mr.  McMillan. — And  you  are  going 
to  make  one  more  extraordinary  law. 

An  Honorable  Member.  —  It  is  an 
error. 

Mr.  ISAACS.— If  it  be  an  error,  it  is  a 
compensating  error.  It  is  to  prevent  the 
utter  confusion  we  might  and  probably 
would  get  into  unless  we  had  some  such 
proviso.  I  strongly  support,  in  its  spirit, 
the  clause  proposed  by  Mr.  Reid.  I  agree 
with  Mr.  Reid  that  we  should  not  spend 
much  time  over  the  question.  We  ex- 
pressed our  viewrs  at  length  yesterday,  on 
the  understanding  that  they  would  be 
put  in  shape  by  the  Drafting  Committee. 
There  being  no  misunderstanding  as  to 
the  intention  of  the  Convention,  I  shall 
content  myself  with  merely  expressing  my 
approval  of  the  proposal. 

Mr.  O'CONNOR  (New  South  Wales).— 
I  think  the  suggestion  of  Mr.  Deakin  is 
well  worth  thinking  over,  as  to  whether 
there  should  not  be  some  general  clause 
dealing  altogether  with  the  question  of 
the  validity  of  laws.  That  is  a  matter 
which  the  Drafting  Committee  might  very 
well  take  into  consideration,  without  any 
definite  opinion  being  expressed  about  it. 
The  objection  to  the  amendment  is  that 
if  it  be  inserted  here,  it  must  also  apply 
to  clause  54.  If  you  have  the  proviso 
inserted  in  the  present  clause,  and  not  in 
clause  54,  any  irregularity  under  clause 
54  would  make  a  law  invalid.  And  what 
an  absurd  position  it  is  putting  the  Con- 
stitution in  to  declare  that  a  certain  pro- 
cedure is  to  be  followed,  and,  as  part  of 
that  very  section,  to  further  declare  that 
whether  the  procedure  be  followed  or  not, 
the  law  will  not  be  invalid. 

Mr.  Kingston. — Is  the  proviso  not  in 
clause  54 1 

Mr.  O'CONNOR.— No,  it  is  not. 

Mr.  Holder. — Only  procedure  is  dealt 
with  in  clause  54. 
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Mr.  O'CONNOR.— I  do  not  think  my 
friend  (Mr.  Holder)  apprehends  the  argu- 
ment I  am  putting.  If  the  proviso  be 
inserted  in  clause  55,  it  ought  also  to  be 
inserted  in  clause  54. 

Mr.  Holder. — One  deals  with  proposed 
laws  and  the  other  with  laws. 

Mr.  O'CONNOR.— That  is  the  reason 
the  proviso  is  not  necessary  under  sub- 
clause (3).  You  pick  out  a  particular 
clause,  and  state  the  procedure,  and  im- 
mediately afterwards  say  that  whether  the 
procedure  is  followed  or  not  it  does  not 
matter.  The  result  would  be  that  the 
Commonwealth  Parliament  would  be  in  a 
position  to  ignore  procedure  and  take  its 
chance  as  to  whether  a  portion  of  the  law 
passed  was  invalid.  The  proposal  of  Mr. 
Reid  should  not  be  adopted,  but  I  think 
the  suggestion  of  Mr.  Deakin  might  be 
followed,  and  laws  which  might  be  ren- 
dered invalid  should  be  provided  for  in 
some  general  way  in  the  Constitution. 

Mr.  BARTON  (New  South  Wales).— 
The  effect  of  Mr.  Reid's  amendment 
would  be  the  same,  and  is  intended  to  be 
the  same,  as  if  the  word  "  proposed " 
moved  by  Mr.  Isaacs  yesterday  had  been 
inserted  in  sub-sections  (1)  and  (2). 

Mr.  Reid. — That  proposal  of  Mr.  Isaacs 
was  intended  to  take  the  matter  out  of 
the  power  of-  the  court,  but  my  proposal 
does  not  take  it  out  of  the  power  of  the 
court. 

Mr.  BARTON.— If  the  word  "pro- 
posed "  had  been  inserted  it  would  have 
been  a  matter  merely  of  procedure,  so  that 
no  court  could  interfere.  If  the  present 
amendment  be  made,  then  the  part  of  the 
law  which  does  not  infringe  the  prohibi- 
%  tion  stands  good,  and  the  part  which  does 
infringe  the  prohibition  is  bad.  That  is 
just  the  same  effect  as  if  the  matter  were 
regulated  by  a  procedure  between  the  two 
Houses — as  if  one  House  had  refused  to 
deal  with  a  law  until  an  amendment 
was  made,  and  that  amendment  was  made. 
Then  there  would  be  a  valid  law.  In  the 
same   way,  if  Mr.   Reid's  amendment    be 


carried,  the  part  of  the  law  which  is 
valid  would  remain,  and  the  other  part 
would  be  invalid.  I  do  not  want  to  take 
up  a  strong  position  on  this  matter.  It 
may  be  there  is  room  for  a  rule  applying 
to  the  validity  of  all  laws,  providing  that 
the  part  which  is  not  subject  to  the  ban 
laid  on  it  by  the  Constitution  shall  remain 
good  as  a  statute.  Otherwise,  we  may 
find  that  statutes  comprehending  a  large 
field  of  work  may  be  rendered  invalid, 
because  of  one  infringement.  Take  a 
statute  which,  in  some  one  small  par- 
ticular, infringes  or  usurps  the  legis- 
lative rights  of  the  states,  the  whole 
statute  might  have  to  be  declared  invalid, 
unless  there  is  some  section  applying  to 
all  statutes. 

Mr.  Higgins. — There  is  no  provision, 
other  than  as  to  Money  Bills,  that  the 
whole  law  shall  be  invalid. 

Mr.  BARTON. — There  is  no  provision 
that  the  whole  law  shall  be  invalid,  but 
the  question  is  whether  there  is  not  some 
uncertainty  which  might  as  well  be  cleared 
up. 

Mr.  Higgins. — If  a  law  goes  outside 
the  powers,  it  is  invalid  only  to  that 
extent. 

Mr.  BARTON.— How  is  it  clear  that 
that  is  so  with  regard  to  the  remainder  of 
the  Constitution  ? 

Mr.  Higgins. — Because  this  is  the  only 
part  which  deals  with  form  of  laws. 

Mr.  BARTON.— If  I  were  quite  certain 
that  my  honorable  friend  (Mr.  Higgins)  is 
right  about  that — I  am  not  saying  that 
he  is  not — there  would  be  no  necessity  to 
think  further  over  Mr.  Deakin's  sugges- 
tion. But  I  rose  to  point  out  that  the 
practical  result  of  this  amendment  would 
be  much  the  same  as  if  Mr.  Isaacs'  amend- 
ment had  been  carried  yesterday.  I  do 
not  wish  to  enter  into  a  lengthy  debate. 
We  covered  so  much  ground  yesterday 
that  it  would  be  trifling  with  the  Conven- 
tion to  make  a  long  speech. 

Mr.  DEAKIN  (Victoria).— The  position 
of  my  honorable  and  learned   friend  (Mr. 
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Higgins)  may  be  perfectly  correct.  It  may 
be  that  without  any  special  provision  the 
practice  of  the  High  Court,  when  declar- 
ing an  Act  ultra  vires,  would  be  that  such 
a  declaration  applied  only  to  the  part 
which  trespassed  beyond  the  limits  of  the 
Constitution.  If  that  were  so,  it  would 
be  a  general  principle  applicable  to  the 
interpretation  of  the  whole  of  the  Con- 
stitution. Has  Mr.  Higgins  considered 
the  effect  on  that  principle  of  an  express 
declaration  in  regard  to  this  particular 
class  of  Bill?  Is  it  not  possible  that, 
from  the  express  declaration  in  regard  to 
Tax  Bills,  the  implication  may  be  drawn 
that  the  method  does  not  apply  to  other 
legislation  1 

Mr.  Isaacs. — There  is  no  similar  clause 
in  regard  to  other  Bills. 

Mr.  Reid. — Should  the  point  be  raised 
at  this  particular  place  ? 

Mr.  DEAKIN. — There  is  a  distinction 
drawn   by  this   clause  between  the  mea- 
sures  to  which    it   relates  and  the  bulk 
of    federal    measures.      That   distinction 
turns  upon  the  procedure  which  is  to  be 
followed    in   regard     to    these   particular 
laws.      That   renders  it  necessary  either 
to    adopt  the    proposal    of    Mr.    Reid   in 
regard   to    this    particular  clause,    or    to 
take  care  when  a  general  clause  is  drafted, 
if  it  be  thought  well  to  draft  one,  that,  in 
addition  to  making  provision  in  regard   to 
laws    in    general,  it    should    be  perfectly 
clear  that  the  clause  applies  particularly 
to  laws  imposing   taxation   under  sub-sec- 
tions (1)  and  (2)  of  the  clause  before  the 
Convention.       Under   the    circumstances 
it   certainly    appears    desirable    that    the 
proposal  of   Mr.  Reid  should  be  adopted, 
and  that  the   question   as  to   whether  a 
general  clause  in  supplement  should  here- 
after be  passed   may  be  taken   into  con- 
sideration when  it  arises.     If  that  general 
clause  be   so  framed  as  to  embrace  not 
only   the   general  body  of   law,  but  also 
the  Tax  and  Appropriation    Acts,    then? 
of   course,    the   special  qualification  pro- 
posed  by  Mr.    Reid    might  be    removed. 
But,  until  it  is  removed,  the  distinction 
[Mr.  Deakin. 


is  so  clear  between  the  operation  of 
this  clause  on  those  measures  and  the 
general  operation  of  the  Constitution  on 
all  measures,  that  the  proviso  proposed 
by  Mr.  Reid  had  certainly  better  be  pre- 
served. 

Sir  JOHN  DOWNER  (South  Australia)- 
— I  would  very  much  like  to  assist  my 
honorable  friend  (Mr.  Reid)  in  carrying 
out  his  view,  if  I  saw  any  way  of  doing 
it.  But,  the  more  this  matter  is  thought 
about  and  discussed,  the  more  it  seems  to 
be  impossible  to  do  what  Mr.  Reid  re- 
quires, and  the  more  impossible  it  seems 
to  alter  the  clause  without  making  a  mess 
of  the  whole  thing. 

Mr.  Trenwith. — We  have  made  a  mess 
of  the  clause  as  it  is. 

Sir  JOHN  DOWNER.— I  do  not  think 
that.  We  may  assume  that  the  Legisla- 
ture will  know  how  to  do  its  work  and 
observe  the  law. 

Mr.  Reid. — Then  why  the  High  Court  ? 
Sir  JOHN  DOWNER.— And  when  it  is 
provided  that  a  Taxation   Bill  shall   only 
include  one  subject,  surely  that  is  intelli- 
gible enough. 

Mr.  Kingston. — You  do  not  want  the 
High  Court  to  enforce  the  Constitution  ? 

Sir  JOHN  DOWNER.— I  do  not  want 
Parliament  to  have  the  right  to  capri- 
ciously override  the  Constitution. 

Mr.  Reid. — This  amendment  will  pre- 
vent Parliament  doing  that. 

Sir  JOHN  DOWNER.— I  wish  my  right 
honorable  friend  to  understand  that  if  I 
could  see  any  way  of  following  him  in  the 
direction  he  suggests,  I  should  be  glad,  so 
that  it  might  be  said  a  law  is  not  alto- 
gether bad  because  it  is  bad  in  part,  The 
difficulty  is  in  working  that  out. 

Mr.  Deakin. — You  need  not  do  it  now. 
Sir  JOHN  DOWNER.— Mr.  Reid,  with 
all  his  ingenuity,  has  been  driven  to  the 
rough-and-ready  expedient  of  saying  that, 
if  two  or  more  subjects  of  taxation  are 
included  in  a  Bill,  the  first  shall  be  held 
to  be  good  and  the  rest  bad. 
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Mr.  McMillan. — Could  not  you  leave 
that  to  the  Drafting  Committee  1 

Mr.  Reid. — We  must  show  our  mind 
on  the  subject. 

Sir  JOHN  DOWNER.— If  a  tack  were 
put  in  the  Bill  first,  that  is  the  part  that 
would  be  held  to  be  good.  There  is  only 
one  other  thing  that  I  desire  to  say  to 
Mr.  Deakin,  and  that  is,  that  there  never 
will  be  any  declaration  by  the  court  that 
a  statute  is  ultra  vires.  All  the  court  can 
do  under  the  Constitution  is  to  refuse  to 
enforce  the  statute. 

Mr.  REID  (New  South  Wales).— I  hope 
that  this  discussion  will  now  be  brought  to 
a  close.  I  just  want  to  make  a  few  obser- 
vations in  reply  to  the  speeches  that  have 
been  delivered.  I  would  point  out  to  the 
Hon.  Mr.  O'Connor  that  the  committee  have 
arrived  at  this  stage,  that  as  to  sub-section 
(3),  and  as  to  the  whole  of  clause  54,  the 
Drafting  Committee  are  going  to  take 
them  in  hand,  and  to  see  that  these  shall 
be  merely  matters  of  procedure.  A  majo- 
rity of  honorable  members  have  agreed 
that  all  laws  imposing  taxation  shall  not 
be  matters  of  procedure,  but  shall  go  before 
the  High  Court  if  they  are  not  in  accord- 
ance with  clause  55.  I  would  ask  the  hon- 
orable members  who  affirm  this  view,  to 
say  that  so  long  as  the  objectionable  and 
illegal  parts  of  a  Bill  are  taken  out  the 
rest  shall  be  allowed  to  remain  good. 
That  is  the  appeal  I  make  even 
to  the  honorable  members  who  voted 
against  me  yesterday,  and  that  is 
the  meaning  of  this  amendment.  It  is 
therefore  different  from  the  Hon.  Mr. 
Isaacs'  amendment.  Mr.  Isaacs  proposed 
to  take  Taxation  Bills  into  procedure,  and 
to  say  that  they  should  not  go  before  the 
High  Court.  The  Bill,  as  it  stands,  will 
send  them  into  the  High  Court  if  they  are 
irregular.  Our  propositions  are  therefore 
not  the  same.  As  to  the  remarks  made 
by  Sir  John  Downer,  I  appeal  to  all  the 
members  of  the  Convention  whether  any 
Senate  with  these  powers  of  rejection,  put 
as  they  are  so  plainly  and  forcibly  in  this 
Bill,  would   ever  allow  a  Lower  House  to 


tack  anything  on  to  a  Bill  ?  It  is  not  con- 
ceivable that  any  proceeding  of  that  kind 
would  be  permitted  by  the  Senate. 

Mr.  McMILLAN  (New  South  Wales).— 
It  seems  to  me  that  the  amendment  is 
very  objectionable  from  this  point  of  view. 
In  one  of  the  sub-sections  we  distinctly 
say  that  no  one  law  shall  deal  with  two 
subjects  of  taxation,  but  here  we  are 
absolutely  prophesying  a  breaking  of  the 
law.  It  is  unreasonable  under  any  one 
provision  to  indicate  that  a  certain  thing 
shall  not  be  done  which  is  as  clear  as 
daylight,  and  which  is  not  a  matter  of 
extreme  definition,  and  then  to  put  in  a 
provision  that  the  same  thing  may  be 
done,  and,  under  certain  circumstances, 
shall  be  done. 

Mr.  Reid. — Surely  you  do  not  want  to 
say  that  on  a  mere  technicality  a  law  may 
be  declared  invalid. 

Mr.  McMILLAN.— I  cannot  understand 
how  there  could  be  such  a  technicality. 

Mr.  Reid. — Because  you  are  not  a 
lawyer. 

Mr.  McMILLAN. — No;  the  lawyers 
have  taken  a  very  large  part  in  this  dis- 
cussion, and  I  have  followed  them  very 
closely,  but  my  intelligence  tells  me  that 
this  is  not  a  fair  way  of  dealing  with  the 
subject.  While  I  recognise  the  good 
motives  with  which  the  amendment  has 
been  introduced,  I  shall  have  to  vote 
against  it. 

Mr.  HIGGINS  (Victoria).— I  desire  to 
correct  an  impression  which  I  wrongly 
conveyed  yesterday  evening,  in  answering 
an  interjection  by  the  Hon.  Mr.  McMil- 
lan. I  think  it  will  rather  re-assure  some 
honorable  members  if  I  can  show  that 
this  amendment  will  not  be  the  means 
of  allowing  intentional  infringements  of 
the  rules  laid  down  in  clauses  54  and  55. 
Clause  57  says  that  the  Governor-General 
is  bound  not  to  give  his  assent  to  a  Bill 
if  it  infringes  the  provisions  of  the  Con- 
stitution. It  is  only  in  the  event  of  a  Bill 
having  accidentally  escaped  even  the 
watchfulness  of  the  Governor-General  that 
this  provision  will  come  in. 
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Mr.  Holder. — And  the  mistake  will 
be  so  immaterial  that  nobody  will  have 
noticed  it. 

Mr.  HIGGINS.— Yes.  The  Bill  will 
have  to  pass  through  the  ordeal  of  review 
— first,  in  the  House  of  Representatives ; 
secondVv,  in  a  jealous  Senate ;  and  thirdly, 
before  an  impartial  Governor-General. 

Mr.  Reid. — Who  would  be  advised  by 
the  Attorney-General. 

Mr.  HIGGINS.— Yes.  The  words  used 
in  the  section  are — "He  shall  declare, 
according  to  his  discretion,  but  subject  to 
the  provisions  of  the  Constitution,  either 
that  he  assents  to  it  in  the  Queen's  name 
or  that  he  withholds  assent."  The 
Governor  General  must,  therefore,  only 
give  his  assent  if  the  Bill  complies  with 
the  Constitution. 

Dr.  COCKBURN  (South  Australia).— 
The  amendment  would  offer  a  premium  on 
slovenliness.  If  the  House  of  Representa- 
tives know  that  they  have  to  be  careful 
they  will  be  careful.  If  they  know  that 
they  can  correct  mistakes  afterwards  they 
will  have  an  inducement  to  carelessness. 
The  Right  Hon.  Mr.  Reid  has  said  that  we 
are  speaking  of  the  Senate  as  if  it  will 
be  a  weak  and  incompetent  body,  but  the 
amendment  would  be  a  reflection  on  the 
House  of  Representatives.  It  is  equiva- 
lent to  saying  that  they  are  incapable  of 
exercising  the  vigilance  necessary  to  insure 
that  the  laws  that  they  pass  will  be  valid. 

Mr.  Reid. — The  Income  Tax  Bill  of  the 
United  States  was  passed  by  the  two 
Houses. 

Dr.  COCKBURN. —A  hard-and-fast 
line  causes  no  injustice  when  it  is  known 
that  it  cannot  be  violated  without  punish- 
ment. If  you  make  a  law  that  sometimes 
can  and  that  sometimes  cannot  be  in- 
fringed with  impunity,  it  is  always  harsh 
and  unjust  in  its  operation. 

Mr.  Reid. — If  the  infringement  can  be 
wiped  out  no  harm  is  done. 

Dr.  COCKBURN.— We  agreed  to  these 
clauses  after  careful  consideration.  I  am 
with  the  honorable  member  so  far  as  he 
[Mr.  Higgins. 


seeks  to  minimize  that  feature  of  a  written.' 
Constitution  which  exposes  all  laws  to  t he- 
charge  of  invalidity,  but  when  the  honor- 
able member  proposes  to  do  so  at  the 
expense  of  the  Senate  only,  I  cannot  sup- 
port him. 

Mr.  Reid. — The  expense  of  the  Senate  !' 

Dr.  COCKBURN.— Yes.  The  right 
honorable  member  is  no  doubt  very  con- 
sistent with  regard  to  the  Senate.  As  he 
was  in  the  beginning,  he  is  now,  and  ever 
will  be.  The  whole  trouble  has  arisen 
owing  to  our  having  departed  from  the  true 
principles  of  federation  in  the  first  instance,, 
and  sought  to  diminish  the  powers  of  the 
Senate.  Give  the  Senate  its  proper  powers,, 
and  the  difficulty  will  disappear. 

Mr.  DOUGLAS  (Tasmania).— Attention 
has  been  called  to  clause  57  by  Mr.  Hig- 
gins, but  there  is  a  proviso  to  that  clause 
which  says  that  the  Governor-General  may 
return  to  the  House  in  which  it  origi- 
nated any  proposed  law  presented  to  him, 
and  may  transmit  therewith  any  amend- 
ments which  he  may  recommend  to  be 
made  in  such  law.  We  are  asked  to  pass- 
a  rigid  law  saying  that  a  certain  thing 
shall  be  done,  and  then  to  pass  another 
law  saying  that  it  shall  not  be  done.  We 
know  that  every  Government  is  more  or 
less  corrupt,  and  that  a  Ministry  will 
often  ask  the  House  of  Representatives 
to  pass  a  Bill  without  any  regard 
whatever  to  the  Senate,  simply  because 
they  believe  that  that  Bill  will  be 
satisfactory  to  their  own  party.  We 
ought  not,  therefore,  to  give  away  such  a 
safeguard  as  that  which  we  have  already 
provided.  We  have  said  that  a  Taxation 
Bill  shall  deal  only  with  taxation,  and 
Mr.  Reid  wants  the  House  of  Representa- 
tives to  be  enabled  to  send  auy  Bill  up  to 
the  Senate.  If  any  irregularities  take 
place  the  Bill  is  not  to  be  held  to  be  an 
infringement  of  the  Constitution.  I  think 
that  we  should  bring  the  discussion  to  a 
close  as  soon  as  possible. 

Question — That  the  words  proposed  to 
be  added  be  so  added — put. 
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The  committee  divided — 
Ayes 

Noes 


Majority     against 
amendment 


Mr.     Reid's 


"i 


15 
27 

12 


Urimkrr,  .J.  N. 
Carruthers,  J.  H. 
Deakin,  A. 
Kysh,  Sir  P.  O. 
Higgins,  H.  B. 
Holder,  F.  W. 
Isaacs,  I.  A. 
Kingston,  C.  C. 


A  v  i:s. 

Peacock,  A.  J. 
Quick,  Dr.  J. 
Trenwith,  W.  A. 
Turner,  Sir  G. 
Walker,  J.  T. 
Wise,  B.  R. 

Teller. 
Reid,  G.  H. 


Noes. 

Hassell,  A.  Y. 
Henning  A.  H. 
Howe,  J.  H. 
Leake,  G. 

Lee  Steere,  Sir  J.  G. 
Lewis,  N.  E. 
McMillan,  W. 
Moore,  W. 
O'Connor,  R.  E. 
Solomon,  V.  L. 
Symon,  J.  H. 
Venn,  H.  W. 

Teller. 
Barton,  E. 


Abbott,  Sir  J.  P. 
Braddon,  Sir  E.  N.  C 
Briggs,  H. 
Brown,  N.  J. 
Clarke,  M.  J. 
Cockburn,  Dr.  J.  4- 
Crowder,  F.  T. 
Dobson,  H. 
Douglas,  A. 
Downer,  Sir  J.  W. 
Forrest,  Sir  J. 
Glynn,  P.  M. 
Grant,  C  H. 
Hackeit,  .1.  \V. 

Question  so  resolved  in  the  negative. 

The  CHAIRMAN.— The  question  now 
js — That  the  clause,  as  amended,  stand 
part  of  the  Bill. 

Mr.  BARTON  (New  South  Wales).— I 
should  like  to  say,  by  way  of  explanation 
in  reference  to  the  vote  which  has  just 
been  given,  that  I  was  not  able  myself  to 
vote  for  the  amendment  to  make  a  struc- 
tural alteration  in  the  first  and  second  para- 
graphs, because  I  did  not  see  how  it  could 
be  applied.  But  I  would  like  to  assure  my 
right  honorable  friend  (Mr.  Reid)  that  the 
matter  will  receive  the  attention  of  the 
Drafting  Committee,  and,  notwithstand- 
ing the  difficulty  about  a  recommittal,  if 
his  substantial  object  can  be  secured,  the 
provision  shall  be  redrafted,  and  I  will 
place  the  redraft  in  his  hands,  in  order 
that  the  matter  may  be  dealt  with  by 
means  of  a  proposal  which  would  carry 
out  his  object. 


Mr.  REID  (New  South  Wales).  — I 
accept  the  vote  which  has  just  been  given 
as  a  distinct  negative  of  the  principle  for 
which  I  have  contended,  and  I  do  not  think 
that  any  intelligent  member  of  this  Con- 
vention would  have  voted  against  it  on 
any  other  ground.  Because  we  know 
that,  when  the  mind  of  the  committee  is. 
made  up  on  a  matter  of  principle,  the 
Drafting  Committee  will  put  the  provision 
they  agree  to  in  proper  legal  shape.  So 
that  I  am  glad  to  think  that  my  honor- 
able friend  does  not  distinctly  oppose  my 
proposal  in  principle,  but  owing  to  some 
defect  in  the  way  it  is  put. 

Mr.  Barton. — Because  I  could  not  see 
the  way  in  which  it  could  be  applied. 

Mr.  REID. — It  is  a  thousand  pities 
that  it  was  not  accepted  as  a  mere  oppor- 
tunity of  ascertaining  the  will  of  the 
committee  on  a  matter  of  substance, 
leaving  the  expression  of  that  substance 
to  he  framed  by  more  trained  intellects. 

The  CHAIRMAN.— I  hardly  think  it  is 
right  to  discuss,  after  a  vote  has  been  taken, 
whether  that  vote  is  right  or  wrong. 

Mr.  REID.— I  feel  that  without  some 
provision  in  regard  to  the  matter  the  Con- 
stitution will  be  open  to  serious  objection. 

Mr.  SYMON  (South  Australia).— I  wish 
to  declare  for  myself  that  I  did  not  vote 
against  the  amendment  proposed  by  my 
right  honorable  friend  (Mr.  Reid)  with 
any  desire  to  express  an  opinion  upon  the 
principle. 

The  CHAIRMAN.— I  do  not  think  the 
honorable  member  is  in  order. 

Mr.  SYMON. — I  will  ask  the  indulgence 
of  the  committee. 

The  CHAIRMAN.— Will  the  honorable 
member  take  his  seat  1 

Mr.  SYMON. — I  wish  to  make  an  ex- 
planation. 

The  CHAIRMAN, — A  certain  amount 
of  latitude  is  allowed  to  the  leader  of  the 
Convention,  but  it  is  not  in  order  for  honor- 
able members  to  make  explanations  as  to 
why  they  gave  their  votes  on  a  division. 
Otherwise  we  shall  have  a  debate  after 
every  division. 
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Mr.  SYMON.— I  will  not  say  that  in 
reference  to  the  amendment  at  all ;  but 
I  will  say  that  as  to  this  clause,  which  has 
not  yet  been  put  by  you  from  the  Chair, 
I  quite  agree  as  to  the  advisability,  if  it 
could  be  done,  of  some  provision  being 
inserted  which  would  make  only  that 
part  of  the  Bill  in  which  the  vice  existed 
bad,  and  would  preserve  the  remainder 
of  it.  The  difficulty  under  this  clause  is 
that  it  is  not  a  particular  part  of  the  law 
which  has  been  passed  which  is  bad,  it  is 
not  because  some  other  subject  has  been 
added  to  the  imposition  of  taxation  that 
either  the  one  or  the  other  is  bad,  it  is  a 
combination  between  the  two ;  and  how 
you  are  to  assert  that  principle  in  any  way 
under  this  provision,  and  how  you  are  to 
have  a  proviso  that  on  the  Royal  assent 
being  given  the  law  shall  be  good  in  any 
event,  I  cannot  see. 

Question — That  the  clause  stand  part 
of  the  Bill — put. 

The  committee  divided — 

Ayes  ...  ...  ...     33 

Noes  ...  ...  ...     10 

Majority  for  clause  55  ...     23 

Ayes. 

Abbott,  Sir  J.  P.  Howe,  J.  H. 

Braddoa,  Sir  E.  N.  C.  Leake,  G. 

Briggs,  H.  Lee  Steere,  Sir  J.  G. 

Brown,  N.  J.  Lewis,  N.  E. 

Clarke,  M.  J.  McMillan,  W. 

Cockburn,  Dr.  J.  A.  Moore,  W. 

Crowder,  F.  T.  O'Connor,  R.  E. 

Dobson,  H.  Peacock,  A.  J. 

Douglas,  A.  Quick,  Dr.  J. 

Downer,  Sir  J.  W.  Solomon,  V.  L. 

Forrest,  Sir  J.  Symon,  J.  H. 

Fysh,  Sir  P.  O.  Turner,  Sir  G. 

Glynn,  P.  M.  Venn,  H.  W. 

Grant,  C.  H.  Walker,  J.  T. 

Hackett,  J.  W.  Wise,  B.  R. 
Hassell,  A.  Y.  Teller. 

Henning,  A.  H.  Barton,  E. 

Noes. 

Berry,  Sir  G.  Isaacs,  I.  A. 

Brunker,  J.  N.  Kingston,  C.  C. 

Carruthers,  J.  H.  Trenwith,  W.  A. 
Deakin,  A . 

Higgins,  H.  B.  Teller. 

Holder,  F.  W.  Reid,  G.  H. 

Question  so  resolved  in  the  affirmative. 


Clause  56. — It  shall  not  be  lawful  to  pass  any 
vote,  resolution,  or  proposed  law  for  the  appro- 
priation of  any  part  of  the  public  revenue  or 
moneys  to  any  purpose  which  has  not  been  first 
recommended  to  the  House  in  which  the  pro- 
posal for  appropriation  originated  by  message 
qf  the  Governor-General  in  the  session  in  which 
the  vote,  resolution,  or  law  is  proposed. 

Mr.  ISAACS  (Victoria).— In  clause  56 
there  is  an  alteration  which  I  have  to 
propose,  and  which  I  think  my  honorable 
friend  (Mr.  Barton)  will  agree  is  practi- 
cally a  necessary  amendment — I  scarcely 
think  more  than  a  drafting  amendment. 
The  clause  might  lead  to  misunderstand- 
ing if  left  in  its  present  form.  When  the 
Bill  was  framed  in  Adelaide  there  was 
some  power  given  to  the  Senate  to  origi- 
nate appropriations  in  a  minor  degree. 
Clause  56,  as  then  framed,  distinctly 
referred  to  both  the  Senate  and  the 
House  of  Representatives  in  regard  to  a 
Governor's  message  in  respect  of  those 
appropriations.  But  now,  as  I  read  the 
Bill,  it  is  only  the  House  of  Representa- 
tives that  has  any  right  to  initiate  a  law 
appropriating  any  part  of  the  public 
revenue  or  any  money.  Therefore,  to 
still  use  the  phrase,  "  the  House  in  which 
the  proposal  for  appropriation  originated," 
seems  to  me  inartistic,  and  might  possibly 
lead  to  misunderstanding  hereafter.  Con- 
sequently, I  propose  to  alter  that  by 
moving  the  following  amendment : — 

That  after  the  word  "House"  (line  5),  the 
words  "of  Representatives"  be  inserted,  and 
that  the  words  "  in  which  the  proposal  for 
appropriation  originated  "  be  struck  out. 

Mr.  Reid. — Before  you  move  that,  there 
is  a  prior  amendment  which  I  desire  to 
move. 

Mr.  ISAACS. — I  have  almost  finished, 
and  when  I  have  explained  my  amend- 
ment I  will  withdraw  in  favour  of  the 
right  honorable  gentleman.  I  wish  to 
point  out  that  the  clause  as  I  desire  to 
amend  it  will  read — 

It  shall  not  be  lawful  to  pass  any  vote, 
resolution,  or  proposed  law  for  the  appropria- 
tion of  any  part  of  the  public  revenue  or 
moneys   to   any  purpose   which  has   not   been 
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first  recommended  to  the  House  of  Repre- 
sentatives by  message  of  the  Governor-General 
in  the  session  in  which  the  vote,  resolution,  or 
law  is  proposed. 

Mr.  Glynn. — Why  not  strike  out  the 
word  "first'"? 

Mr.   ISAACS.— Of  course    that  is  an- 
other   question   altogether.      There    has 
been   an   alteration    made    in  clause  54, 
which  I    think   will    not   affect   my  pro- 
posal    at     all,    because,    although     the 
Senate    is    given    power   to     insert    pro- 
visions for  "  the  imposition  or  appropria- 
tion   of   fines,  or  pecuniary  penalties,  or 
for   the   demand,  or   payment,  or   appro- 
priation of  fees  for  licences  or  fees  for  ser- 
vices under  the  proposed  law,"  it  is  ex- 
pressly stated   that   that    "shall  not  be 
taken  to  appropriate  any  part  of  the  public 
revenue  or  moneys  ; "  and  inasmuch  as  the 
only  appropriation  that  can  be  proposed,  in 
a  proper  legal  technical  sense,  would  be  by 
the  House  of  Representatives,  therefore, 
I  intend  to  move  this  amendment.     But, 
as  my  right  honorable  friend  (Mr.  Reid) 
desires  to  move  a  prior  amendment,  I  will 
postpone  the  formal  moving  of  mine  for 
the   present   until   the    right    honorable 
gentleman    has   had  -an    opportunity    of 
proposing  his. 

Mr.  REID  (New  South  Wales).— My 
amendment  is  one  that  I  certainly  would 
not  propose  if  I  were  assured  that  a 
failure  to  comply  with  this  clause  strictly 
would  not  invalidate  a  piece  of  legislation  ; 
but  I  am  afraid  that  the  words  at  the 
beginning  of  the  clause — "  It  shall  not  be 
lawful  to  pass  any  vote,  resolution,  or  pro- 
posed law,"  might,  under  a  Federal  Consti- 
tution, beheld  to  invite  or  sanction  an  inter- 
ference with  the  procedure  of  the  Houses. 
Mr.  Barton  yesterday  pointed  out  a  dis- 
tinction between  clause  54  and  clause  55. 
There  is  not  the  same  friction  in  a  pro- 
vincial Legislature  as  there  may  possibly 
be  under  a  Federal  Constitution,  especially 
with  a  High  Cour£  constituted  to  deal  with 
questions  arising  under  that  Constitution. 
With  a  court  having  such  jurisdiction  all 
sorts  of  questions  may  he  brought  forward 
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that  would  not  be  brought  forward  in  the 
ordinary  course  of  provincial  legislation. 
I  am  afraid  that  these  words  amount  to  a 
prohibition.  "  It  shall  not  be  lawful," 
that  is  to  say,  any  breach  of  this  will  be 
contrary  to  the  law. 

Mr.  Barton. — I  do  not  think  there 
will  be  any  more  danger  than  there  i« 
under  the  colonial  Constitution  Acts.  . 

Mr.  REID. — Those  of  us  who  are  Min 
isters,  in  our  practical  experience,  know 
that  there  is  sometimes  a  danger  that  a 
preliminary  vote  on  a  Bill  may  be  taken 
before  a  message  is  brought  down. 

Mr.  Kingston. — In  our  Parliament  the 
message  need  not  be  brought  down  before 
the  third  reading. 

Mr.  REID. — I  know  that  on  several 
occasions  a  point  has  been  taken  in  our 
House,  as  a  matter  of  procedure,  that  a 
message  has  not  been  sent  down. 

Mr.  Barton. — In  our  House  the  word 
"  first "  has  been  taken  to  refer  to  the 
initiation  instead  of  the  passing. 

Mr.  REID.— Sir  Joseph  Abbott  will 
probably  know,  but  I  remember  that  I 
took  a  point  of  that  kind  against  a  Bill  o« 
one  occasion  when  a  subsequent  stage  had 
been  arrived  at. 

Sir  Joseph  Abbott. — The  Constitution 
Act  says  no  resolution  or  Bill  shall  be 
introduced  without  a  message. 

Mr.  REID. — Yes,  unless  it  is  first  re- 
commended. I  think  we  may  safely 
leave  out  the  word  "  first,"  and  let  it  read 
"  which  has  not  been  recommended  to 
the  House."  The  House  would  mean  the 
House  of  Representatives.  The  message 
would  have  to  come  before  the  Bill  left 
the  House  and  was  sent  to  the  Senate. 
So  long  as  there  is  substantial  compliance 
with  the  law,  that  is,  a  message  brought 
down  before  the  Bill  goes  to  the  Senate,  it 
will  avoid  some  inconvenience. 

Mr.  BARTON  (New  South  Wales).— i 
think  the  spirit  of  Mr.  Reid's  amendment 
is  perfectly  just.  The  practice  which  has 
prevailed  in  some  of  the  colonies  goes  -a 
little  further  than  in  the  House  of  Com- 
mons.    In  cases  of  recommendations  a-s 
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to  grants  of  money  in  the  House  of  Com- 
mons, the  message  may  be  brought  down 
at  any  time    before  the    passage  of    the 
measure.    Of  course  there  is  a  difference. 
These  matters  are  not   always  merely  a 
recommendation,  but  they  mean  the  con- 
sent of  the   Crown.     For  instance,  there 
are  cases   affecting  the   prerogative.      In 
that   case   I   believe   the   consent    of   the 
Crown    must    be   first   notified.     I  think 
the    practice  of    the  House  of   Commons 
might   be   found   sufficient   for  the  House 
of    Representatives    in    the    Federation. 
Therefore    I    think    the  proposal    of    Mr. 
lieid  is  one  which  we  might  well  adopt. 
I  do  not  think  there   is   much  difficulty 
about  the  words — "  It  shall   not(  be  law- 
ful."    They  exist  in  the  colonial  Consti- 
tutions, and  I  think  they  have  been  con- 
strued to  enable  the  court  to  inquire  into 
the  question  as  to  whether  a  message  has 
ever  been   brought  down.     These  things 
are    taken    to    be    rightly    done    after  a 
statute   has   been  passed.     It  is  pointed 
out  tome  that  the  words  are — "  vote,  reso- 
lution, or  proposed  law."     With  reference 
to  a  vote  or  resolution,  not  the  passage  of 
a  law,  there  is  no  possibility,  as  a  rule,  of 
a  court  of  justice  having  to  inquire  into 
the    matter.       Apart  from  that  doubt,   I 
think  that  the  suggestion  that  the  recom- 
mendation   may    be    brought    down    by 
message  at  any  stage  before  the  passage 
of    vote,    resolution,    or   proposed    law    is 
desirable,  and  I  shall  support  it. 

Mr.  REID  (New  South  Wales).— I 
would  suggest  that  there  will  perhaps  be 
a  little  trouble  in  the  clause  if  my  amend- 
ment is  carried  as  I  proposed  it.  I  would 
prefer  that  Mr.  Barton  should  look  into 
the  matter,  because  I  am  afraid  that  a 
difficulty  would  still  arise  owing  to  the 
structure  of  the  clause.  I  will  not  move 
my  amendment,  but  will  leave  it  to  Mr. 
Barton  to  see  if  he  cannot  make  it  clear 
that  so  long  as  the  message  is  sent  down 
to  the  House  before  a  certain  stage  the 
Bill  shall  not  be  liable  to  be  questioned. 

Dr.   COCKBURN  (South  Australia).— 
I  wish  to  speak  to  the  amendment  of  Mr. 
[Mr.  Barton. 


Isaacs.  The  Senate  still  retains  some 
power — the  power  of  introducing  Bills 
appropriating  revenue — so  long  as  these 
are  for  the  imposition  or  appropriation  of 
fines  or  other  pecuniary  penalties,  or  for 
the  demand  or  payment  or  appropriation 
of  fees  for  licences,  or  fees  for  services 
under  the  proposed  law.  I  wish  to  ask, 
will  not  the  amendment  practically  take 
away  the  power  of  the  Senate  to  introduce 
any  such  measure  1 

Mr.  Barton.  — I  have  thought  over 
that  matter.  I  think  it  will  not  do  that, 
because  the  words  in  the  54th  clause  are 
that  such  a  measure  shall  not  be  taken  to 
be  an  appropriation. 

Mr.  Kingston. — They  ought  not  to  do 
it  without  a  Governor's  message. 

Dr.  COCKBURN.— I  quite  agree  with 
Mr.  Kingston.  Such  Bill  cannot  pass 
without  a  message. 

Mr.  Barton. — It  would  not  require  a 
message  under  clause  54. 

Dr.  COCKBURN.— This  56th  clause 
says  the  appropriation  of  any  part  of  the 
public  money  or  revenues.  Mr.  Barton 
surely  recognises  that  this  is  a  very  im- 
portant point.  It  seems  to  be  another 
exhibition  of  the  enormous  appetite  which 
has  been  shown  by  some  honorable  mem- 
bers for  devouring  the  Senate.  The  more 
they  get  the  more  they  want. 

Mr.  Deakin. — It  is  too  tough. 

Dr.  COCKBURN.— I  do  not  dare  for  a 
moment,  even  with  bated  breath,  to  ques- 
tion what  the  leader  says  on  a  point  of 
this  kind,  but  he  has  not  given  me  an 
absolute  assurance.  Will  he  give  me  an 
absolute  assurance  that  the  danger  which 
I  have  indicated  does  not  exist  1 

The  CHAIRMAN.— Mr.  Isaacs'  amend- 
ment is  now  before  the  committee. 

Mr.  BARTON  (New  South  Walesa- 
No  w  that  my  honorable  friend  (Dr.  Cock- 
burn)  has  mentioned  this  matter,  I  would 
like  to  say  that  the  clause  has  been  left 
in  its  present  form  so  far  because  of  a 
doubt  which  the  Drafting  Committee 
entertained  as  to  whether  such  vote,  reso- 
lution,    or  proposed    law   referred    to    in 
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the  55th  section  would  not  require  a 
message  if  it  were  an  expenditure  within 
the  acceptation  of  the  proviso  of  the  first 
part  of  the  54th  clause.  In  other  words, 
the  doubt  they  entertained  for  a  time 
w:is  whether  a  proposed  law  containing 
provisions  to  impose  or  appropriate  fines, 
or  for  other  pecuniary  penalties,  or  for  the 
demand,  or  the  payment  or  appropriation, 
of  fees  for  licences  or  fees  for  services 
under  the  proposed  law  was  not  an  appro- 
priation as  far  as  the  appropriatory  part 
was  concerned,  which  would  require  a 
message.  It  is  for  that  reason  that  the 
words  as  they  stand  have  been  left  in  so 
long.  We  have  since  considered  the  mat- 
ter, and  I  think  I  can  say,  for  my  honor- 
able friends  and  myself,  that  we  entertain 
no  doubt  upon  the  subject,  and  that  the 
words  in  the  proviso  to  the  first  part  of 
clause  54 — "  But  a  proposed  law  shall  not 
be  taken  to  appropriate  any  part  of  the 
public  revenue  or  moneys,"  will  be  con- 
strued to  mean  that  by  the  law  of  the 
Constitution  such  things  are  not  to  be  an 
appropriation  and  will  not  require  messages. 
To  be  perfectly  frank  with  my  honorable 
friend,  we  did  entertain  a  doubt  for  some 
time,  but  that  is  now  removed. 

Dr.  COCKBURN  (South  Australia  )— 
May  1  ask  whether  clause  56  is  not  far 
more  inclusive  with  regard  to  laws  for 
appropriations  than  even  the  54th  clause, 
which  only  deals  with  proposed  laws  for 
appropriation  1  Clause  56  covers  that  and 
a  good  deal  besides.  Does  not  that  indi- 
cate that  this  clause  is  more  stringent 
than  clause  54  ? 

Mr.  Higgins. — It  is  an  insidious  attack 
upon  the  Senate,  is  it  not  ? 

Dr.  COCKBURN.— It  is  not  insidious 
but  open.  I  thought  I  saw  through  it  in  a 
moment.  I  would  ask  Mr.  Barton  if  these 
words  "  vote  or  resolution  "  being  added  to 
"proposed  law  "  will  not  amount  to  mak- 
ing this  clause  far  more  comprehensive  in 
its  object  than  clause  54  1 

Mr.  KINGSTON  (South  Australia). -I 
understood  that  the  proviso  to  clause 
54    was    meant     to    enable     the    Senate 


to  originate  laws  which  simply  pro- 
vided for  fines  and  pecuniary  pcnal- 
I  understood  the  proviso  to 
clause  54  was  intended  to  enable  the 
Senate  to  originate  measures  which  appro- 
priated revenue  only  in  a  limited  degree, 
but  I  never  understood  that  it  was  in- 
tended to  remove  the  safeguard  which  is 
contained  in  every  Constitution,  that  there 
shall  be  no  appropriation  except  by  the 
Governor's  message.  In  support  of  this, 
I  would  remind  the  leader  of  the  Conven- 
tion that  clause  56  has  been  altered  from 
its  original  shape.  The  shape  in  which 
it  first  appeared  was  that  the  law  had  been 
first  recommended  to  the  House  of  Repre- 
sentatives, but  it  has  been  altered.  Now 
it  has  to  be  first  recommended  to  the 
House  in  which  the  proposal  for  an  appro- 
priation originated. 

Mr.  Barton. — I  think  that  was  done  in 
Adelaide. 

Mr.  KINGSTON.— The  only  proposal 
for  appropriation  which  can  originate  in 
the  Senate  will  be  in  those  cases  which 
are  covered  by  the  first  proviso  to  clause 
54. 

Mr.  Isaacs. — And  they  are  declared  not 
to  be  appropriations. 

Mr.  KINGSTON.— The  form  of  clause 
56,  particularly  the  alteration  to  which  I 
call  attention,  shows  that  the  intention 
of  the  framers  of  the  Constitution  was 
that  a  message  should  be  addressed  to 
the  Senate  in  relation  to  these  matters 
I  ask  the  leader  of  the  Convention,  whilst 
it  has  been  decided  that  these  minor 
Mires  of  appropriation  may  originate 
in  the  Senate,  not  to  go  further,  and  to 
throw  away  the  safeguards  generally  im- 
posed in  connexion  with  the  appropriation 
of  public  funds,  and  that  wherever  such  a 
-ure  is  originated,  you  must  have  the 
<;< pernor's  message  to  protect  it. 

Sir  George  Turner. — The  Bill  does 
that  as  it  stands,  because  it  declares  that 
that  is  not  an  appropriation. 

Mr.  KINGSTON.— I  listened  with  the 
greatest  interest  to  Mr.  Barton's  remarks, 
and   he   put    that    as    the    position.       I 


2100  Commonwealth  of  [9  March,  1898.] 


Australia  Bill. 


venture  to  suggest  that  that  was  not 
the  intention  of  the  Convention  hitherto. 
That  is  shown  by  the  fact  that  the  clause, 
in  good  set  terms,  declares  that  you  may 
send  a  message  to  the  Senate  in  regard  to 
appropriation,  and  the  only  message  in 
connexion  with  appropriation  is  in  con- 
nexion with  minor  matters. 

Mr.  Barton. — In  connexion  with  what 
matters  1 

Mr.  KINGSTON.— As  to  matters  of 
this  sort — fees  and  fines.  They  are  minor 
in  their  nature,  but  still  they  may  be  of 
very  considerable  importance. 

Mr.  Barton. — Does  not  the  Constitu- 
tion say  in  express  terms,  in  the  second 
part  of  the  first  sub-section  of  clause  54, 
that  such  a  law  shall  not  be  taken  to 
appropriate  any  part  of  the  public 
revenue  ? 

Mr.  KINGSTON.— That  is  what  I  am 
objecting  to.  That  is  introduced  there  as 
a  qualification  in   reference  to  origination. 

Mr.  Symon. — That  proviso  in  clause  54 
merely  means  that  you  will  not  call  these 
Appropriation  Bills,  but  still  they  deal 
with  money. 

Mr.  KINGSTON.— My  point  is  this: 
That  whilst  you  may  well  let  matters  of 
that  sort  originate  in  the  Senate,  it  is  not 
desirable,  either  as  regards  the  House  of 
Representatives  or  the  Senate,  in  connexion 
with  these  minor  matters  to  throw  away 
that  control  over  the  purse  which  is  vested 
in  the  Executive  ;  and  which  is  evidenced 
by  the  giving  or  withholding  of  a  Gover- 
nor's message.  The  leader  of  the  Conven- 
tion will  see  that,  according  to  the  terms 
in  which  clause  56  has  been  framed,  it  is  evi- 
dently intended  to  apply  to  both  Houses, 
and  I  hope  it  will  be  so  continued,  and 
that  the  Senate  shall  not  be  given,  any 
more  than  the  House  of  Representatives, 
the  power  of  originating  measures  of  this 
sort  for  the  expenditure  of  public  funds 
unless  it  is  recommended  hy  the  Executive. 

Mr.  McMILLAN  (New  South  Wales).— 
I  think  the  contention  of  my  right  honor- 
able friend  (Mr.  Kingston)  is  perfectly 
right.  It  was  understood,  when  we  passed 
{Mr.  Kingston. 


this  clause  in  Adelaide,  that  a  message 
would  be  sent  even  to  the  Senate,  and 
this  clause  shows  clearly  that  that  was 
the  intention,  because  it  says — 

It  shall  not  be  lawful  to  pass  any  vote,  reso- 
lution, or  proposed  law  for  the  appropriation 
of  any  part  of  the  public  revenue  or  moneys  to 
any  purpose 

That  seems  to  me  so  large  and  expansive 
that  it  really  takes  in  everything,  even 
the  service  of  an  officer,  but  it  was  clearly 
understood  that  a  Bill  which,  for  con- 
venience or  any  other  reason,  might  be 
introduced  in  the  Senate,  even  if  it 
incidentally  included  a  payment  for  the 
services  of  an  officer  or  for  some  purpose 
of  that  kind,  or  a  Bill  causing  expense, 
should  not  be  looked  upon  as  a  Money  Bill. 
I  do  not  know  exactly  what  the  full  pur- 
pose of  the  amendment  of  Mr.  Isaacs  is, 
but  I  am  as  staunch  as  any  honorable 
member  to  see  that  the  power  of  the  purse 
in  respect  to  the  origination  of  Bills  shall 
be  exclusively  kept  in  the  House  of  Repre- 
sentatives. But  honorable  members  know 
that  in  the  transaction  of  parliamentary 
business  you  often  leave  the  Second 
Chamber  with  very  little  to  do,  and 
there  are  many  measures  which  might 
just  as  well  be  introduced  into  the 
Upper  House  as  into  the  Lower  House. 
Therefore,  it  does  seem  to  me  that  the 
clause  as  it  stands  is  perfectly  right,  and 
carries  out  the  intention  which  we  had  in 
Adelaide,  and  does  not  infringe  on  the 
right  of  the  Lower  House  over  the  initia- 
tion of  all  money  measures. 

Mr.  REID(New  South  Wales).— I  think 
my  honorable  friend  (Sir  Joseph  Abbott) 
will  support  me  in  this  statement,  that, 
in  the  case  of  an  Australian  Constitution 
with  a  clause  similar  to  clause  56,  it  is 
usual  to  interpret  the  clause  as  requiring  a 
message  for  any  Bill  which  entails  expense 
on  the  public  exchequer. 

Sir  Joseph  Abbott. — That  is  so  ;  but  I 
think  in  Adelaide  it  was  purposely  put  in 
this  way. 

Mr.  REID.-In  New  South  Wales  I 
know  that  rule  is  maintained. 
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Sir  Joseph  Abbott. — Yes. 

Mr.  REID.  —I  know  that  I  have  often 
had  to  consult  either  my  friend  the 
Speaker  or  the  Clerk  of  the  Assembly  as 
to  whether  the  Bill  would  come  within 
such  a  definition. 

Sir  Joseph  Abbott. — You  could  not 
introduce  into  the  Upper  House  a  Health 
Bill,  because  it  incidentally  created  an 
office. 

Mr.  REID. — Exactly  ;  we  have  cured 
that  state  of  things  in  clause  54,  but  no  one 
ever  intended,  I  think,  to  take  away  the 
control  of  the  public  exchequer  from,  not 
the  House  of  Representatives,  but  the  Ex- 
ecutive Government.  The  Governor  means 
the  Executive  Council,  and  the  Governor 
sends  a  message  because  the  Executive 
Council  originates  or  is  prepared  to  sanc- 
tion the  origination  of  a  Bill  involving 
expenditure,  and  if  that  control  were 
taken  out  of  the  hands  of  the  Executive 
Government,  no  financial  system  would  be 
possible.  Private  members  might  bring 
in  Bills  involving  a  large  drain  on  the 
Treasury,  perhaps  very  popular,  but  en- 
tirely out  of  season  in  view  of  the  state 
of  the  public  finances,  and  the  Govern- 
ment would  be  thrown  into  a  very  unde- 
sirable position.  The  Government  should 
have  this  control  that  no  measure  which 
will  involve  a  drain  on  the  Treasury — 
and  you  cannot  distinguish  as  to  the 
amount  of  the  drain — can  come  in  or 
go  into  law  without  the  sanction  of  the 
Executive  Government,  and  that  is  what 
a  message  means.  Without  such  a  safe- 
guard, I  think  we  would  be  put  into  a 
very  undesirable  position. 

Sir  GEORGE  TURNER  (Victoria).— 
If  I  followed  my  right  honorable  friend 
(Mr.  Reid)  correctly,  this  Bill  does  not 
carry  out  his  wishes,  because  no  message 
is  necessary  for  the  passage  of  a  Bill  which 
contains  provisions  appropriating  fines  or 
penalties.  The  Bill  declares  that  that 
shall  not  be  an  appropriation  at  all. 

Mr.  Reid. — It  would  require  a  message 
on  a  different  ground — the  ground   that 


it  involved  the  expense  of  administering 
the  Act. 

Sir  GEORGE  TURNER.— This  would 
involve  the  expense  of  administering  the 
Act. 

Mr.  Reid. — Yes ;  but  we  get  the  same 
point  in  a  different  shape.  Although  not 
attempting  to  appropriate  money,  it  would 
still  be  a  Money  Bill. 

Sir  GEORGE  TURNER.— In  clause  56 
it  is  provided  that  it  shall  not  be  lawful 
to  pass  any  vote,  resolution,  or  proposed 
law  for  the  appropriation  of  any  part  of 
the  public  revenue,  until  a  message  has 
been  sent  to  the  House  in  which  the 
appropriation  originates.  That  assumes 
that  a  proposal  to  appropriate  a  part  of 
the  public  revenue  can  originate  in  the 
Senate.  I  do  not  think  it  can  do  so  under 
this  Bill. 

Mr.  McMillan. — Subject  to  clause  54. 

Sir  GEORGE  TURNER.— Not  even 
under  clause  54.  My  reading  of  the  Bill 
is  that  nothing  which  is  an  appropriation 
of  the  public  revenue  within  the  meaning 
of  the  Constitution  can  originate  in  the 
Senate.  Clause  54  provides  that  laws  ap- 
propriating any  part  of  the  public  revenue 
shall  originate  in  the  House  of  Representa- 
tives ;  that  is,  all  laws  which  in  any  shape 
or  form  appropriate  public  revenue  must 
originate  in  the  House  of  Representatives ; 
but  then,  to  get  rid  of  the  difficulty  in 
regard  to  the  small  matters,  we  have  de- 
clared that  a  proposed  law  which  deals 
with  certain  fines  and  payments  for  ser- 
vices shall  not  be  taken  to  appropriate 
revenue  at  all. 

Mr.  Reid. — It  does  not  contain  words 
to  this  effect — "and  shall  not  be  deemed 
to  be  a  Money  Bill  because  it  entails  ex- 
pense on  the  public  exchequer."  No  such 
words  as  those  are  in. 

Sir  GEORGE  TURNER.— We  have  not 
used  the  words  u  Money  Bill "  in  any 
clause.  A  Money  Bill  is  a  wider  expres- 
sion than  a  Bill  appropriating  revenue. 

Mr.  Reid. — But  the  appropriation  here 
is  of  fines,  penalties,  fees  for  licences,  or 
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fees  for  services  under  the  proposed  law. 
As  regards  expenditure  under  a  proposed 
law  out  of  the  public  exchequer,  it  is 
not  made  necessary  to  have  a  message  in 
connexion  with  that. 

Sir  GEORGE  TURNER.— I  admit  my 
honorable  friend's  position,  that  this  is 
very  limited  in  its  operation.  It  deals 
only  with  fines,  or  demand,  or  payment, 
or  appropriation  of  fees  for  licences,  or 
fees  for  services.  It  is  very  limited, 
but  at  the  same  time  it  does  seem 
to  me  that  you  cannot  originate  in 
the  Senate  any  Appropriation  Bill. 
Therefore,  it  is  misleading  to  say,  in 
clause  56,  that  the  message  is  to  be 
sent  to  the  House  in  which  the  appro- 
priation originated,  because  there  is 
only  one  House  in  which  the  proposed 
expenditure  can  possibly  be  originated, 
and  to  have  the  section  uniform,  it 
does  seem  to  be  necessary  to  say — and 
in  fairness  also  to  point  out  exactly 
the  position — that  the  message  can  be 
sent  only  to  the  House  of  Representatives. 
If  I  thought  that  the  Senate  could  origi- 
nate any  expenditure  of  the  nature 
described  in  clause  54  as  appropriation,  I 
would  certainly  insist  that  the  message 
should  be  sent  first,  because  so  long  as  a 
message  has  to  be  sent,  so  long  has  the 
Government  of  the  day  the  control  that 
it  ought  to  have  over  the  expenditure.  As 
it  appears  to  me  that  that  appropriation 
within  the  meaning  of  clause  54  can  arise 
only  in  the  House  of  Representatives,  I 
think  the  message  should  be  limited  to 
that  House  only. 

Mr.  BARTON  (New  South  Wales).— I 
hope  I  shall  be  understood  as  having  an- 
swered my  honorable  friend  (Dr.  Cock- 
burn)  merely  to  the  extent  of  the  question 
he  asked,  which  was  whether  a  Bill,  as  I 
understood  him,  for  one  of  the  purposes 
indicated  in  the  first  sub-section  of  clause 
54  would  necessarily  require  a  message. 
It  seems  to  me  that  the  words  in  the  sub- 
section of  clause  54  are  so  strong  that 
such  a  Bill  shall  not  be  taken  to  appro- 
priate, are  so  without  limitation  that,  it 
[Sir  George  Turner. 


is  reasonably  clear  that  such  a  Bill  would 
not  require  a  message  under  clause  56. 
But,  as  Dr.  Cockburn  points  out,  there  still 
remain  two  other  cases,  and  those  are  the 
cases  of  a  vote  or  resolution,  and  there  is 
nothing  about  the  vote  or  resolution  which 
he  speaks  of  in  the  provision  in  the  first 
part  of  clause  54,  so  they  stand  out  un- 
qualified, and  it  must  be  that  they  would 
require  a  message.  Now,  what  are  these 
votes  or  resolutions  ?  The  votes  or  reso- 
lutions that  are  meant  here,  according  to 
practice,  may  be  simply  the  votes  or  reso- 
lutions which  afterwards  find  their  con- 
crete form  in  Bills,  and  the  real  question 
is  whether  we  need  trouble  about  the 
words  "  vote  or  resolution "  at  all — 
whether  they  need  ever  have  been  in 
any  of  the  Constitution  Acts.  Even  if 
I  am  right  in  thinking  that  a  Bill  of  the 
character  indicated  in  the  first  part  of 
clause  54  does  not  require  a  message, 
still  I  do  not  find  anything  in  the  Consti- 
tution to  do  away  with  the  necessity  of  a 
message,  even  in  the  Senate,  for  a  vote  or 
resolution,  if  such  a  vote  or  resolution  is 
taken  in  the  Senate.  But  now  let  us 
come  to  the  practical  side  of  the  question. 
Under  this  Constitution,  with  the  Ministry 
practically  responsible  to  the  House  of 
Representatives,  as  they  will  be  if  this 
Constitution  is  carried,  is  it  likely  that  a 
Minister  responsible  to  that  House,  no 
matter  which  House  he  sits  in,  will  ever 
bring  down  a  message  to  the  Senate  ?  It 
seems  to  me  to  be  most  unlikely  that  he 
will,  and  therefore  there  is  not  any  serious 
practical  difficulty. 

Mr.  ISAACS  (Victoria).— I  would  like 
to  point  out  what  we  did  in  Adelaide.  As 
the  Bill  stood  in  1891,  and  as  it  stood 
before  an  alteration  was  made  in  Adelaide, 
clause  56  ran  as  follows  : — 

It  shall  not  be  lawful  for  the  House  of  Repre- 
sentatives to  pass  any  vote,  resolution,  or  law 
for  the  appropriation  of  any  part  of  the  public 
revenue  or  the  produce  of  any  tax  or  impost  to 
any  purpose  which  has  not  been  first  recom- 
mended to  that  House  by  message  of  the 
Governor-General  in  the  session  in  which  the 
vote,  resolution,  or  law  is  proposed. 
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That  was  altered  in  Adelaide,  as  follows: — 

It  shall  not  be  lawful  for  the  Senate  or 
the  House  of  Representatives  to  pass  any  vote, 
resolution,  or  proposed  law  for  the  appro- 
priation of  any  part  of  the  public  revenue  or 
moneys  to  any  purpose  which  has  not  been 
recommended  to  the  House  in  which  th«- 
proposal  for  appropriation  originated  by  mes- 
sage of  the  Governor-General  in  the  session  in 
which  the  vote,  resolution,  or  law  is  proposed. 

Then  the  words  which  I  seek  to  excise, 
viz.,  "  in  which  the  proposal  for  appro- 
priation originated,"  were  inserted  in 
Adelaide,  because  the  word  "Senate"  was 
inserted  in  the  first  line,  as  well  as  the 
words  "  the  House  of  Representatives," 
which  had  stood  there  previously. 

Mr.  O'CONNOR. — You  will  remember 
that  there  was  no  difficulty  then,  because 
at  that  time  the  proviso  to  clause  54  had 
not  been  inserted. 

Mr.  ISAACS. — The  proviso  was  not  the 
difficulty. 

Mr.  O'Connor. — No;  that  is  the  diffi- 
culty now. 

Mr.  ISAACS.— The  difficulty  is  that  in 
Adelaide  we  altered  clause  54  so  as  to 
stand  — 

Proposed  laws  having  for  their  main  object 
the  appropriation  of  any  part  of  the  public 
revenue  or  moneys,  or  the  imposition  of  any 
tax  or  impost,  shall  originate  in  the  House  of 
Representatives. 

When  it  was  recognised  by  the  insertion 
of  those  words  that  there  would  be  Bills 
which  were  for  the  appropriation  of 
moneys,  but  in  respect  of  which  Bills 
appropriation  was  not  the  main  object,  it 
became  necessary  that  we  should  insert,  in 
clause  56,  a  provision  that  a  law  for  appro- 
priation or  vote  or  resolution  for  appropria- 
tion in  the  Senate  also  required  a  message. 
But  when  we  altered  that  again  in  Sydney, 
and  added  a  proviso,  it  became  perfectly 
clear  that  there  could  be  no  appropriation 
in  the  ordinary  sense  which  could  origi- 
nate in  the  Senate.  Consequently,  it 
seems  to  me  that  we  have  to  go  back,  in 
regard  to  clause  56,  from  the  position 
we  took  in  Adelaide.  We  have  to  strike 
out  the  reference  to  the  Senate,  which  has 


1mm  ii   done  by  the  Drafting  Committee, 

and  we  have  also  to  strike  out  the  v, 

M  the   House  in    which   the    proposal    for 

appropriation  originated." 

Mr.  Barton. — Could  not  a  vote  or  re- 
solution originate  in  the  Senate  ?  Tech- 
nically it  could. 

Mr.  ISAACS. — There  is  nothing  to  pre- 
vent the  Senate  from  voting  just  as  it 
pleases,  but  an  improper  vote  would  not 
have  the  slightest  weight.  It  is  necessary 
to  put  in  these  words,  because  if  they  are 
put  in  it  will  not  be  possible  for  the  Senate 
to  pass  a  vote  or  resolution  for  appropria- 
tion in  the  ordinary  sense  at  all.  Clause 
56  covers  votes,  resolutions,  and  prop 
laws,  and,  if  the  amendment  I  suggest  be 
carried,  it  will  not  be  lawful  to  pass  a  vote 
or  resolution  or  proposed  law  till  the  mes- 
sage authorizing  the  appropriation  has 
first  come  to  the  House  of  Representa- 
tives. It  will  be  possible  for  the  Senate 
to  appropriate  public  revenue  or  moneys, 
or  to  impose  taxation  in  the  sense  of 
fines,  pecuniary  penalties,  or  fees  for 
licences  or  services,  because  that  is  ex- 
pressly provided  by  clause  54  not  to  be 
an  appropriation.  In  this  connexion,  I 
should  like  to  point  out  that  there  is  a 
passage  in  the  tenth  edition  of  May 
which  seems  to  me  somewhat  at  variance 
with  the  words  of  the  rule  of  the  House 
of  Commons  upon  which  the  273rd  stand- 
ing order  of  the  Victorian  Assembly  is 
based.  The  passage  to  which  I  refer  will 
be  found  on  page  547.    It  is  as  follows : — 

Relaxation  of  Commons'  privileges.  —  The 
claim  to  exclusive  legislation  over  charges  im- 
posed upon  the  people  was  formerly  extended 
by  the  Commons  to  the  imposition  of  fees  ami 
pecuniary  penalties,  and  to  provisions  which 
touched  the  mode  of  suing  for  fees  and  penal- 
ties, and  to  their  application  when  recovered  ; 
and  they  denied  to  the  Lords  the  power  of  deal- 
ing with  these  matters.  The  rigid  enforcement 
of  this  claim  proved  inconvenient,  and,  in  iSl'.i, 
the  Commons  adopted  a  standing  order,  based 
on  a  resolution  passed  in  1831,  which  gave  the 
Lords  power  to  deal,  by  Bill  or  amendment, 
with  pecuniary  penalties,  forfeitures,  or  fees, 
when  the  object  of  their  legislation  was  to 
secure  the  execution  of  an  Act ;    provided  that 
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the  fees  were  not  payable  into  the  Exchequer, 
or  in  aid  of  the  public  revenue  ;  and  when  the 
Bill  shall  be  a  private  Bill  for  a  local  or  per- 
sonal Act. 

I  am  rather  inclined  to  think  that  that 
proviso  is  incorrect,  and  I  would  ask  the 
leader  of  the  Convention  to  consider  it.  I 
should  like  to  add  that  it  is  important  to 
include  the  words  "vote  and  resolution" 
in  this  clause,  because  a  vote  may  not  be 
a  harmless  thing.  When  a  Supply  Bill  is 
passed  to  be  applied  to  the  satisfaction  of 
such  votes  as  may  be  agreed  to  by  the 
Assembty  in,  say,  "  the  present  session  of 
Parliament,"  each  of  these  votes  is  an 
authorization  under  the  terms  of  the  Act 
of  Parliament  for  the  disbursement  of 
money. 

Mr.  Barton. — There  is  a  difference  in 
the  Commons'  resolution  as  to  fees.  Fees 
are  not  within  the  allowance  in  any  case 
where  they  have  to  be  paid  into  the 
Exchequer. 

Mr.  ISAACS.— If  the  honorable  and 
learned  member  will  look  at  page  830  of 
May  he  will  see  that  the  text  of  the  pro- 
viso appears  to  be  at  variance  with  the 
standing  order. 

The  CHAIRMAN.— The  practice  of 
the  House  of  Lords  is  to  pass  Bills  con- 
taining provisions  making  appropriations, 
appointing  officers,  and  so  on,  but  the 
Commons  take  no  notice  of  these  pro- 
visions. In  former  times  they  used  to 
print  them  in  different  type,  but  I 
believe  in  later  times  they  do  not  even 
do  that.  The  provisions  are  printed  in 
the  ordinary  type,  and  they  are  passed  by 
the  House  of  Commons  as  though  they 
were  not  there.  They  are  supposed  not 
to  be  in  the  Bill,  though  they  really  are 
in  it. 

Mr.  ISAACS.— I  believe  that  that  is  so, 
but  I  cannot  find,  in  the^  standing  order 
under  which  it  is  done,  the  proviso  that  in 
all  cases  the  money  must  not  go  into  the 
public  revenue. 

Mr.  Barton. — That  is  provided  in  the 
second  sub-section    of  the  44th  standing 
order  of  the  House  of  Commons. 
[Mr.  Isaacs. 


Mr.  ISAACS. — Is  not  that  sub-section 
entirely  distinct  from  the  first  sub-sec- 
tion I 

Mr  Barton. — The  first  sub-section  deals 
with  pecuniary  penalties  and  forfeitures, 
the  second  sub-section  refers  only  to 
fees. 

Mr.  ISAACS. — If  the  proviso  does 
apply,  I  think  we  ought  to  reconsider 
the  first  part  of  clause   54. 

Question — That  the  words  proposed  to 
be  inserted  be  so  inserted — put. 

The  committee  divided — 


Ayes 
Noes 

Majority    against     Mr.    Isaacs' 
amendment 


17 

26 


Barton,  E. 
Berry,  Sir  G. 
Brown,  N.  J. 
Brunker,  J.  N. 
Deakin,  A. 
Glynn,  P.  M. 
Higgins,  H.  B. 
Leake,  G. 
McMillan,  W. 


Abbott,  Sir  J.  P. 
Braddon,  Sir  E.  N. 
Briggs,  H. 
Carruthers,  J.  H. 
Clarke,  M.  J. 
Cockburn,  Dr.  J.  A, 
Crowder,  F.  T. 
Douglas,  A. 
Downer,  Sir  J.  W. 
Forrest,  Sir  J. 
Fraser,  S. 
Fysh,  Sir  P.  O. 
Grant,  C.  H. 
Hackett,  J.  W. 


Ayes. 

O'Connor,  R.  E. 
Peacock,  A.  J. 
Quick,  Dr.  J. 
Symon,  J.  H. 
Trenwith,  W.  A. 
Turner,  Sir  G. 
Walker,  J.  T. 

Teller. 
Isaacs,  I.  A. 

Noes. 

Hassell,  A.  Y. 
C.    Henning,  A.  H. 

Holder,  F.  W. 

Howe,  J.  H. 

Kingston,  C.  C. 

Lee  Steere,  Sir  J.  G. 

Lewis,  N.  E. 

Moore,  W. 

Solomon,  V.  L. 

Venn,  H.  W. 

Wise,  B.  R. 

Teller. 
Gordon,  J.  H. 


Question  so  resolved  in  the  negative. 

The  clause,  as  amended,  was  agreed  to. 

Clause  56b  (Dead-lock  provisions). 

Mr.  BARTON  (New  South  Wales).— It 
is  my  intention  to  move  the  omission  of 
the  first  paragraph  of  this  clause,  that 
being  the   portion  which  was  carried  by 
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the  honorable  and  learned  member  (Mr. 
Symon)  in  Sydney,  but  I  find  that 
notice  has  been  gisren  of  several  amend- 
ments. I  therefore  think  it  right  that 
opportunity  should  be  allowed  for  the 
moving  of  those  amendments.  Then  I 
shall  satisfy  my  object  by  voting  against 
the  first  paragraph  if  it  is  put  separately. 
The  CHAIRMAN.— In  order  to  enable 
all  amendments  to  be  moved,  I  will  put 
the  paragraphs  of  this  clause  separately. 

Paragraph  (1). — If  the  House  of  Representa- 
tives passes  any  proposed  law,  and  the  Senate  re- 
jects the  same,  or  fails  to  pass  it,  or  passes  it  with 
amendments  to  which  the  House  of  Representa- 
tives will  not  agree,  and  if  the  Governor- General 
thereupon  dissolves  the  House  of  Representa- 
tives, and  if,  within  six  months  after  such  dis- 
solution, the  House  of  Representatives,  by  an 
absolute  majority,  again  passes  the  proposed 
law,  with  or  without  any  amendments  that 
may  have  been  made  or  agreed  to  by  the 
Senate,  and  if  the  Senate  again  rejects  the  pro- 
posed law,  or  fails  to  pass  it,  or  passes  it  with 
amendments  to  which  the  House  of  Represen- 
tatives will  not  agree,  the  Governor-General 
may  dissolve  the  Senate. 

Mr.  SYMON  (South  Australia).— I  do 
not  propose  to  move  the  first  amendment 
of  which  I  have  given  notice.  What  I 
propose  to  do  is  to  move  my  second 
amendment — 

That,  after  the  word  "Representatives"  (lines 
6-7),  the  following  words  be  inserted  : — ' '  which 
dissolution  shall  not  take  place  within  six  months 
of  the  expiry  of  the  House  of  Representatives 
by  effluxion  of  time." 

As  honorable  members  will  recollect,  this 
clause  includes  two  alternative  methods 
by  which  at  least  the  first  stage  in 
the  proposed  solution  of  the  imaginary 
dead-lock  difficulty  is  to  be  arrived  at. 
The  first  method  is  that  which  was  carried 
in  Sydney  upon  my  motion,  and  deals  with 
what  has  been  referred  to  shortly  as  the 
consecutive  dissolution.  There  is  to  be  a 
dissolution,  first,  of  the  House  of  Repre- 
sentatives, supposing  upon  a  serious 
question  of  public  importance  there  is  a 
disagreement  between  the  two  Houses. 
After  the  return  of  the  new  House  of 
Representatives,  if     they    re-affirm     the 


measure  in  regard  to  which  the  disso- 
lution took  place,  and  there  is  still  a 
disagreement  between  the  Houses,  the 
Senate  must  go  before  its  constituents. 
That  was  the  first  branch  of  a  proposal, 
and  following  that  there  was  the  other 
suggestion  about  the  joint  meeting  of  the 
two  Houses.  The  other  proposal,  which 
was  embodied  tentatively — in  fact,  both 
were  embodied  tentatively — was  that  in 
the  event  of  disagreement  there  should  be 
a  simultaneous  dissolution  of  the  two 
Houses.  And  superadded  to  that  came 
the  ultimate  mode  of  reaching  what  was 
hoped  to  be  finality,  by  a  joint  meeting  of 
the  two  Houses,  who  should  arrive  at 
a  decision  on  the  conditions  specified. 
Now,  the  amendment  I  propose  in  clause 
56b — that  is,  the  first  of  the  two  alter- 
native amendments  —  is  intended  to 
bring  that  first  one  into  harmony  with 
the  second,  so  that  we  may  then  have  the 
two  on  identically  the  same  footing  as  to 
the  periods  which  are  to  elapse  before 
the  position  shall  arise  indicated  by  the 
amend  ment. 

Sir  John  Forrest. — That  is  the  second 
paragraph. 

Mr.  SYMON. — No;  it  is  the  first  para- 
graph. 

Sir  John  Forrest. — You  want  an  alter- 
native system  still. 

Mr.  SYMON.— No,  I  do  not  Want  an 
alternative  system.  I  propose  to  adhere 
as  strongly  as  I  can  to  the  first  alterna- 
tive, that  is.  that  the  Senate  shall  not  be 
dissolved  until  after  there  has  been  a  disso- 
lution of  the  House  of  Representatives. 
.  Sir  John  Forrest. — I  do  not  think  we 
are  taking  the  right  course  of  procedure, 
and  1  am  afraid  we  shall  get  these  things 
mixed  up. 

Mr.  Wise. — Would  it  not  be  more  con- 
venient to  take  a  test  vote  on  the  question 
whether  the  first  two  words  of  clause  56b, 
"If  the,"  shall  stand? 

Mr.  Barton. — I  thought  of  suggesting 
that. 

Mr.  SYMON.— We  cannot  deal  with 
this  matter  without  re-opening  the  whole 
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subject  of  the  solution  of  dead-locks,  and 
I  think  we  should  deal  with  it  at  once. 

Sir  John  Forrest. — But  we  must  have 
something  to  vote  on. 

Mr.  SYMON.— I  am  quite  aware  of 
that. 

Mr.  Barton. — We  might  take  a  test 
vote  on  the  question  whether  the  first  five 
words  of  the  clause— "  If  the  House  of 
Representatives,"  shall  stand  part  of  the 
clause.  If  those  words  are  struck  out,  I 
will  move  the  omission  of  the  rest  of  the 
first  paragraph.  If  they  are  allowed  to 
remain  in,  then  the  whole  of  the  rest  of 
the  paragraph  will  be  open  to  amend- 
ment. 

Mr.  SYMON.— I  see  no  objection  to 
that.  All  I  want  is  that  we  shall  have 
the  whole  subject  to  deal  with.  I  should 
like  to  assist  in  shortening  the  time  we 
occupy  over  it  in  every  way  I  possibly 
can,  so  that  we  may  arrive  at  a  decision 
of  this  question  to  which  we  have  all 
devoted  great  attention,  and  which  is  the 
most  troublesome,  as  it  is  the  most  im- 
portant, matter  that  we  have  been  con- 
cerned with  for  some  time  past.  But  I 
want  to  say  to  Sir  John  Forrest  that  my 
amendment  does  not  affect  the  possibility 
of  testing  the  alternative  which  he  sug- 
gests, and  which  is  intended  to  prevent 
the  dissolution  of  the  Senate. 

Sir  John  Forrest. — Then  we  ought  to 
have  joined  forces. 

Mr.  SYMON.— So  we  shall  join  forces. 
Down  to  the  words  "  will  not  agree,"  in 
the  second  last  line,  Sir  John  Forrest's 
amendment  and  mine  are  identical.  We 
are  absolutely  at  one. 

Sir  John  Forrest.— Then  let  us  take 
that  part. 

Mr.  SYMON.— Of  course,  there  ought 
to  be  no  confusion  as  to  the  votes  we  give. 

Sir  John  Forrest. — Our  amendments 
are  not  in  exactly  the  same  words  down  to 
the  words  "  will  not  agree,"  but  substan- 
tially they  are  the  same. 

Mr.  SYMON.— I  think  they  are  iden- 
tical. 

[Mr.  Syrnon. 


Sir  John  Forrest. — No,  I  assure  you  j 
I  have  compared  them. 

Mr.  SYMON.— If  my  right  honorable 
friend  will  point  out  any  word  in  my 
amendment  that  varies  from  his  own 
amendment  down  to  the  point  I  have 
mentioned,  I  shall  be  very  happy  to  give 
way,  but  I  think  he  will  find  that  they 
are  the  same  down  to  the  second  last  line. 
Sir  John  Forrest  proposes  to  strike  out 
the  words  "the  Governor-General  may 
dissolve  the  Senate,"  and  to  insert  the 
words  "House  of  Representatives  may 
present  an  address  to  the  Governor- 
General  reciting  the  facts,  and  pray- 
ing that  a  full  conference  of  the 
two  Houses  of  Parliament  may  be  con- 
vened," his  object  being  to  avoid  a 
dissolution  of  the  Senate  altogether. 
Now,  I  believe  in  a  dissolution  of  the 
Senate  at  some  stage,  and  under  certain 
circumstances,  under  this  Constitution.  I 
think  it  is  a  right  and  proper  thing  that 
a  House  elected  on  the  broadest  possible 
suffrage,  and  having  a  constituency,  should 
go,  when  the  proper  occasion  arises,  to 
that  constituency  to  get  the  mandate 
of  that  constituency.  What  the  occa- 
sion is  to  be  when  that  is  to  be 
brought  about,  it  is  for  this  Convention 
to  determine.  But  I  think  that  is  the 
only  difference  between  Sir  John  For- 
rest's amendment  and  mine,  namety,  that 
he  does  not  like  a  dissolution  of  the  Sen- 
ate, and  proposes  to  avoid  it  by  substi- 
tuting directly  a  joint  sitting  of  the  two 
Houses.  I  think  that  is  the  position. 
Therefore,  adopting  Mr.  Barton's  sug- 
gestion, if  we  take  a  division  on 
any  words  to  ascertain  whether  the  pro- 
vision shall  stand  at  all,  then  we  can 
go  on  to  move  the  subsequent  amend- 
ments, and  Sir  John  Forrest,  having  voted 
against  Mr.  Barton's  amendment,  if  it  is 
put  that  way,  will  be  able  to  insert  his 
own  words  after  the  words  "  will  not 
agree." 

Sir  John  Forrest. — You  had  on  the 
paper  a  notice  of  an  amendment  which 
you  were  going  to  move,   and   those  are 
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the  words  I  copied  in  framing  my  amend* 

ment. 

Mr.  SYMO.V  —  I  iind  that  Sir  John 
Forrest  is  quit*  right.  I  had  the  clause 
reprinted. 

Sir. John  FoRUBT.-  - -A  little  l)it  altered 
in  the  phraseology. 

Mr.  SYMON.— Only  the  words  "on 
that  account." 

Sir  John  Forrest. — And  also  the  words 
"  substantially  the  same." 

Mr.  SYMON. — At  any  rate,  we  will  have 
an  opportunity  of  comparing  them.  I  do 
not  think  there  was  any  alteration  in 
substance. 

Sir  John  Forrest. — No,  I  think  not ; 
but  in  the  words  there  was  an  alteration. 
Down  to  the  words  "will  not  agree"  we 
are  substantially  in  accord. 

Mr.  SYMON.— And  I  hope  we  shall 
be  substantially  in  accord  and  absolutely 
successful  in  the  end. 

Mr.  Isaacs. — Your  congratulations  are 
rather  early. 

Mr.  SYMON.— Of  course,  they  are 
subject  to  qualification. 

Mr.  BARTON  (New  South  Wales).— 
While  I  wish  to  eliminate  the  first  para- 
graph of  clause  56b,  embodying  the 
amendment  carried  by  Mr.  Symon  in 
Sydney,  I  do  not  wish  to  submit  my  pro- 
posal in  any  such  way  as  will  prevent,  if 
my  proposal  be  lost,  the  amendment  of 
the  rest  of  this  paragraph.  If  I  move  the 
omission  of  the  whole  of  the  paragraph, 
the  question  will  then  be — "That  the 
words  proposed  to  be  omitted  stand  part 
of  the  clause  ; "  and  if  the  Convention 
resolve  that  question  in  the  affirmative, 
and  defeat  my  amendment  in  that  way, 
the  words  of  the  paragraph  would  not  be 
subject  to  further  amendment.  Therefore, 
if  I  moved  the  amendment  in  that  way, 
and  failed  to  carry  my  proposal,  I  should 
deprive  honorable  members  of  the  oppor- 
tunity of  amending  the  paragraph*  How- 
ever, I  do  not  propose  to  do  that.  I  pro- 
pose to  move  the  omission  of  the  first  five 
words  of  the  clause — "If  the  House  of 
Representatives."        If    the     Convention 


decide  that  these  words  shall  stand  part  of 
t  he  clause,  the  remainder  of  the  paragraph 
will  still  be  open  to  any  oi  her  amendments 
honorable  members  wish  to  move.  If 
those  words  are  eliminated,  I  shall  take  it 
that  honorable  members  will  assent  to  the 
elimination  of  the  whole  paragraph  —  the 
consecutive  dissolution. 

Mr.  Wise. — That  will  not  interfere 
with  Sir  John  Forrest's  proposed  amend- 
ment. 

Sir  John  Forrest. — Oh,  yes,  it  will. 

Mr.  BARTON. — I  hope  this  explana- 
tion will  make  the  matter  clear.  If  my 
amendment  is  confined  to  the  omission  of 
the  words — "  If  the  House  of  Reprenta- 
tives,"  pro  formd,  and  if  the  amendment 
is  not  carried,  the  remainder  of  the  para- 
graph will  be  open  to  amendment ;  whilst 
if  my  amendment  is  earned,  it  will  be 
taken  as  a  test  vote,  and  as  an  indication 
that  we  are  to  strike  out  the  whole  of  the 
paragraph. 

Mr.  Wise. — Then  Sir  John  Forrest's- 
amendment  could  come  in. 

Mr.  BARTON.— Yes,  the  way  would 
be  absolutely  clear  for  Sir  John  Forrest 
to  move  an  amendment  in  place  of  this 
paragraph.  If  the  whole  paragraph  be 
omitted,  it  will  still  be  open  to  Sir  John 
Forrest  to  move  an  alternative  paragraph 
to  take  its  place. 

Sir  JonN  Forrest.  — What  are  you 
going  to  move  in  its  place  1 

Mr.  BARTON.— What  I  am  going  to 
move  in  its  place  is  "  nothing."  I  wish  to 
eliminate  the  paragraph  altogether.  If 
my  amendment  is  carried,  and  the  whole 
paragraph  is  omitted,  room  will  be  left, 
even  then,  for  the  substitution  of  another 
paragraph.      I  therefore  beg  to  move  — 

That  the  words  "If  the  House  of  Represen- 
tatives "  he  omitted  from  the  first  paragraph  of 
clause  56b." 

If  my  amendment  is  earned  it  will  be 
taken  as  an  indication  that  the  committee 
wish  to  get  rid  of  the  whole  paragraph. 

Mr.  KlHGfTON. — And  have  no  provision 
for  dead-locks. 


2108  Commonwealth  of  [9  March,  1898.] 


Australia  Bill. 


Mr.  BARTON.— That  amendment  by 
Mr.  Syrnon  was  carried  in  Sydney  at  a  time 
when  it  was  the  opinion  of  the  majority  of 
the  committee  that  there  should  be  some 
provision  for  a  dissolution  of  the  Senate, 
and  when  a  proposal  for  a  simultaneous 
dissolution  of  the  House  of  Representatives 
had  not  been  brought  forward.  A  number 
of  members  voted  for  Mr.  Symon's  amend- 
ment as  some  means  of  dealing  with  pos- 
sible causes  of  dead-locks — I  will  not  say 
probable,  but  possible  dead-locks.  Those 
members,  after  having  voted  for  the 
amendment,  were  of  opinion  that  the 
simultaneous  dissolution  was  a  better  pro- 
vision, and  they,  therefore,  voted  for  the 
latter  in  the  hope  that  the  first  paragraph 
might  afterwards  be  eliminated.  I  have 
always  felt  that  it  is  sufficient  to  provide  for 
a  simultaneous  dissolution  of  the  Senate 
and  the  House  of  Representatives  so  far  as 
you  provide  for  dissolutions  arising  under 
the  circumstances  laid  down  here.  It 
must  be  recollected  there  is  nothing  in 
the  paragraph,  and  it  would  perhaps  not 
be  easy  to  put  anything  in  the  paragraph, 
to  specify  what  will  happen  when  either 
House  is  in  fault.  We  are  bound  to 
assume,  under  the  circumstances  such  as 
are  indicated  here,  that  each  House  is 
acting  from  a  sense  of  public  duty.  It 
would,  therefore,  be  an  injustice  to  the 
House  of  Representatives  that  in  all  cases 
of  conflict  the  House  of  Representatives 
must  be  dissolved  before  the  idea  of  dis- 
solving the  Senate  is  taken  into  con- 
sideration. The  other  paragraph  gives 
leave  to  dissolve  the  two  Houses  simul- 
taneously. But  I  wish  to  come  back  to 
the  argument  that  if  the  Governor  is  to 
reserve  the  power  to  dissolve  the  two 
Houses  simultaneously,  he  will  still  have 
the  power  of  dissolving  the  House  of 
Representatives  without  also  dissolving 
the  Senate,  if  there  is  any  fault  on  either 
side — and  it  is  as  likely  the  fault  will  be 
on  the  part  of  one  House  as  it  is  that  it 
will  be  on  the  part  of  the  other.  So  you 
provide  for  circumstances  in  which  some- 
times one  House  will  be  wrong  in  the 
[Mr.  Barton. 


result  and  sometimes  the  other  House 
will  be  wrong  in  the  result,  and  to  all 
these  circumstances  you  apply  the  one 
undeviating  rule  that,  before  the  Senate  is 
dissolved,  the  House  of  Representatives 
shall  be  dissolved.  I  do  not  think  that  is 
just. 

Sir  John  Forrest. — It  is  the  case  now. 

Mr.  BARTON.— Where  you  have  to 
ascertain  the  opinion  of  the  people  of  the 
Commonwealth  as  to  a  question  which  has 
divided  the  two  Houses,  and  which  they 
have  not  succeeded  in  solving,  the  general 
plan  is  to  take  the  sense  of  the  people  in 
the  way  that  is  proposed  in  the  second 
paragraph — by  a  double  dissolution.  That 
I  take  to  be  a  sufficient  provision.  I  am 
one  who  thinks  that  under  this  Constitu- 
tion dead-locks  will  be  very  infrequent. 
It  would  have  been  well  if  public  opinion 
had  stopped  at  the  provisions  which  are 
made  in  clauses  54  and  55.  But  public 
opinion  has  not  done  that,  and  demands 
something  more.  While  dead-locks  are, 
in  the  opinion  of  most  us  here,  unlikely, 
and  while  we  think  there  will  be  very 
few,  and  that  most  of  the  causes  of  them 
have  been  provided  against,  the  public 
are  of  opinion  that  some  further  pro- 
vision is  necessary  in  case  dead-locks  do 
occur.  What  should  that  provision  be? 
It  should  not  be  embodied  in  the  pro- 
vision which  gives  liberty  to  do  such  an 
unjust  thing  as  to  dissolve  the  House  of 
Representatives  before  the  Senate,  when 
the  fault  may  not  be  the  fault  of  the 
House  of  Representatives  at  all. 

Sir  John  Forrest. — What  is  done  now  1 

Mr.  BARTON.— In  most  of  the  colo- 
nies only  one  House  is  dissolved.  I  quite 
admit  that  there  may  be  something 
incongruous  in  that.  At  the  same  time, 
my  friend  will  remember  that  in  some  of 
the  colonies  the  Second  Chamber  is  a 
nominee  House,  and  it  is  not  much  use 
dissolving  that. 

Mr.  Symon. — In  our  colony  (South  Aus- 
tralia) the  Second  Chamber  is  elective. 

Mr.  BARTON.— And  in  other  colonies 
the   Second  Chamber  is   elective,  and  no 
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Ministry  has  yet  dissolved  the  Second 
Chamber  in  case  of  a  dispute. 

Mr.  SYMON. — The  mere  existence  of  the 
power  has  provided  the  remedy. 

Mr.  BARTON. — The  mere  existence  of 
the  power  has  provided  the  remedy,  and 
so  I  say  with  reference  to  this  proviso.  If 
you  provide  for  a  simultaneous  dissolution 
the  mere  existence  of  the  power  is  likely  to 
provide  the  remedy. 

Mr.  Isaacs. — Is  that  not  because  the 
vote  of  the  people,  on  a  dissolution  of  the 
Lower  House,  governs  the  whole  question  1 

Mr.  BARTON.— That  may  be  so,  to  a 
certain  extent.  I  am  not  insensible  to  the 
fact  that  in  the  Federal  Constitution  the 
vote  of  the  majority  of  the  people,  as  dis- 
tinguished from  the  majority  of  the  votes 
in  the  separate  states,  would  be  the  strong 
vote,  and  in  the  end  the  prevailing  vote. 
I  do  not  think  you  could  make  a  Consti- 
tution in  this  form  supporting  the  scheme 
of  responsible  government,  unless  you 
have  confidence  that  that  would  be  the 
result.  I  have  myself  no  fear  but  that 
that  would  be  the  result.  But  it  is  an 
unjust  thing  to  give  such  a  power  where 
circumstances  only  can  demonstrate  which 
House  is  in  the  right.  It  would  be 
unjust  to  give  the  power  to  dissolve 
one  of  the  Houses  first,  whether  the 
House  dissolved  were  in  the  right  or  in 
the  wrong.  The  difference  between  this 
Constitution  and  those  of  the  separate 
colonies  is  a  very  strong  one.  We  have 
not  in  any  of  the  colonies  a  Second  Cham- 
ber which  rests  precisely  as  the  First 
Chamber  does,  on  the  popular  vote,  and 
which  is  supported  by  precisely  the  same 
suffrage.  In  the  Commonwealth,  both 
Houses  appeal  to  constituents  possessing 
the  same  suffrage  and  voting  in  the  same 
way.  It  is  true  that  one  House  appeals 
to  the  whole  Commonwealth,  and  the 
other  appeals  to  the  states  separately. 
That  is  the  difference  in  the  position  of 
the  two  Houses.  But  the  body  of  electors 
are  really  the  same  body  acting  in  two 
different  capacities.  That  may  be  a  sub- 
ject   of    some    complication,    but     it    is 


perhaps  the  inevitable  result  of  a  Con- 
stitution such  as  this,  when  the  utmost 
has  been  done  to  liberalize  the  com- 
position of  the  Second  Chamber.  We 
have  done  our  utmost  to  liberalize 
the  composition  of  the  Second  Chamber, 
and  we  have  put  ourselves  in  the  position 
that,  if  it  is  right  to  dissolve  one  of  those 
Houses,  it  is  right  to  dissolve  both.  If 
there  is  to  be  a  right  to  dissolve  the  un- 
offending Chamber  as  well  as  the  other, 
we  shall  be  doing  an  injustice,  which  I 
certainly  think  ought  not  to  be  contem- 
plated b}r  a  Constitution  such  as  this, 
which  in  every  other  particular  makes 
most  strenuous  efforts  to  be  just.  I  do 
not  wish  to  detain  the  committee  at 
greater  length  at  this  stage.  I  believe 
the  provision  which  Mr.  Symon  obtained 
the  insertion  of  in  Sydney  was  consented 
to  at  a  time  when  it  was  not  thought  the 
provision  for  dead-locks  would  go  further. 
When  it  was  found  that  the  argu- 
ments in  favour  of  a  double  dissolution 
prevailed — we  were  getting  on  towards 
the  end  of  a  session  truncated  through 
various  circumstances,  particularly  in 
reference  to  the  colony  of  Queensland — 
it  was  thought  wise  to  go  back  at  that 
stage  and  move  the  recommittal,  so  as  to 
eliminate  my  honorable  friend's  provision. 
But  the  men  who  voted  for  the  double 
dissolution  did  so  in  the  full  belief  that, 
before  the  Constitution  was  finally  adopted, 
the  provision  for  the  consecutive  dissolu- 
tion would  be  struck  out.  I  think  I  have 
done  a  duty  to  the  Convention  in  endea- 
vouring to  take  the  sense  of  honorable 
members  on  this  subject. 

Sir  JOHN  FORREST  (Western  Aus- 
tralia). —  I  sincerely  hope  that  we  shall 
be  able  to  come  to  some  reasonable 
decision  on  this  matter  without  any 
lengthy  debate.  I  may  say,  in  the  be- 
ginning, that  I  have  all  along  been  opposed 
to  a  provision  for  dead-locks.  In  Sydney 
I  voted  in  favour  of  omitting  such  a  pro- 
vision, feeling  that  the  same  forces  which 
regulate  public  life  at  the  present  time 
will    be   in    existence    when    we    have    a 
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Federal  Parliament  and  a  Federal  Govern- 
ment, and  that  disagreements  will  be  much 
more  unlikely  under  a  federal  form  of 
government  than  under  our  local  Parlia- 
ment. I  desire  that  the  procedure  to  be 
followed  in  the  future  should  be  based  on 
the  procedure  we  have  always  followed, 
and  are  following  now,  and  on  the  proce- 
dure which  exists  in  the  great  mother 
country.  If  a  difference  occur  at  the  pre- 
sent time  between  two  Houses  of  Parlia- 
ment in  any  of  the  colonies  with  elective 
Upper  Houses — and  several,  including  that 
which  I  represent,  have  elective  Upper 
Houses — there  is  no  provision  for  a  dis- 
solution of  the  Upper  House.  During 
the  last  quarter  of  a  century,  no  great 
differences  have  occurred  between  the 
Upper  and  Lower  Chambers  of  Australia. 
Each  House  has  respected  the  other,  and 
a  common  interest  has  generally  settled 
the  matter.  But  honorable  members  de- 
sire that  they  shall  be  very  safe.  They 
want  to  provide  for  every  possible  contin- 
gency that  may  arise,  and  are  not  content 
with  the  practice  and  experience  of  the 
Houses  of  Parliament  in  England. 

Mr.  Keid. — You  are  not  satisfied  as  to 
the  money  clauses. 

Sir  JOHN  FORREST.— Members  want 
everything  settled,  and  settled  precisely 
in  their  own  way. 

Mr.  Isaacs. — You  want  to  follow  the 
practice  of  those  Houses,  and  tell  us  that 
is  federation. 

Sir  JOHN  FORREST.- We  have  been 
able  after  a  defeat 

Mr.  Reid.— What  ? 

Sir  JOHN  FORREST.— A  defeat. 

Mr.  Reid. — What  on  1  You  cannot  tell 
us. 

Sir  JOHN  FORREST.— Those  who  de- 
sire that  no  provision  should  be  made  for 
dead-locks — and  they  had  a  very  respect- 
able following,  as  to  some  of  us,  at  any 
rate — finding  themselves  in  a  minority, 
were  quite  content  to  provide  some  means 
of  dealing  with  dead-locks,  should  they 
occur.  With  that  view,  Mr.  Symon 
moved  the  first  paragraph,  the  first  two 
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or  three  words  of  which  we  are  now  dealing 
with.  Mr.  Symon's  proposal  was  a  sort  of 
compromise.  It  was  not  at  all  in  accord- 
ance with  the  wishes  of  myself  and  many 
others,  but  we  accepted  it,  and  we  carried 
it,  very  much  to  the  disappointment  of 
those  who  wished  for  the  referendum,  and 
appeals  to  the  whole  mass  of  the  people 
on  every  conceivable  trifling  occasion. 

Mr.  Reid. — Or  to  the  High  Court. 

Sir  JOHN  FORREST.— However,  the 
provision  was  inserted  in  the  Bill.  And 
then  Mr.  Carruthers — I  hope  he  is  pre- 
sent, because  I  have  something  to  say 
about  him — and  my  right  honorable 
friend  (Mr.  Reid)  proposed  the  second 
part. 

Mr,  Reid. — I  was  the  real  culprit. 

Sir  JOHN  FORREST.— And  we  were 
induced  to  support  these  two  honorable 
gentlemen  by  a  promise  which  was  not 
carried  out, 

Mr.  Reid. — Not  a  promise. 

Sir  JOHN  FORREST.— Yes,  a  promise 
which  was  clearly  understood  by  me  when 
I  gave  my  support  to  those  two  honorable 
members,  and  if  it  had  not  been  for  my 
support  and  that  of  others  the  second 
paragraph  would  not  have  found  a  place 
in  the  Bill.  We  were  promised  that,  in 
the  event  of  that  paragraph  being  carried, 
dissolution  of  the  Senate  would  be  avoided. 
I  am  willing  to  say  for  the  honorable 
members  to  whom  I  have  alluded  that 
when  they  gave  this  assurance  it  wTas  in 
good  faith. 

Mr.  Reid.- — I  never  gave  any  assurance. 

Mr.  Isaacs.— Who  gave  the  assurance  ? 

Sir  JOHN  FORREST.— The  right 
honorable  member  (Mr.  Reid)  and  the 
honorable  member  (Mr.  Carruthers). 

Mr.  Reid. — Oh,  no. 

Sir  JOHN  FORREST.— At  any  rate, 
Mr.  Carruthers  gave  the  assurance  to  me, 
and  I  understood  that  Mr.  Reid  was 
behind  the  assurance. 

Mr.  Peacock. — Where  was  the  assur- 
ance given  ? 

Sir.  JOHN  FORREST.— In  Sydney. 
Mr.  Carruthers  said  means  would  be  taken 
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to  eliminate  from  the  clause,  as  proposed 
by  Mr.  Symon.  the  provision  as  to  the  dis- 
solution of  the  Senate.  I  do  not  know 
whether  Mr.  Symon'x  memory  is  the  same 
as  mine  on  that  point. 

Mr.  Symon. — I  remember  that. 

Sir  JOHN  FORREST.— It  is  clearly  in 
my  mind,  and  on  that  understanding  I 
voted  for  dealing  with  dead-locks  by  means 
of  a  joint  meeting  of  the  two  Houses 
with  a  three-fifths  majority.  My  friends 
were  unable,  and  I  admit  the  difficulty,  to 
do  as  they  hoped  they  would  be  able  to 
do.  That  their  intention  was  to  eliminate 
from  this  clause  the  provision  as  to  the 
dissolution  of  the  Senate,  I  am  absolutely 
positive.  However,  it  was  not  done,  and 
therefore  we  find  these  two  clauses  some- 
what in  opposition  to  one  another,  and 
two  or  three  alternatives  given  to  the 
Government  of  dealing  with  the  matter. 
That  is  an  altogether  unsatisfactory  plan, 
because  in  my  opinion  we  should  have  one 
method  of  settlement,  and  not  two  or 
three.  I  have,  however,  tried  to  explain 
the  reason  why  these  opposing  elements 
find  a  place  in  the  Bill,  that  is,  so  far  as 
my  vote  influenced  it.  The  proposal  that 
I  favour  is  that  the  Senate  should  not 
be  dissolved  at  all. 

Mr.  Wise. — Vote  with  Mr.  Barton  on 
the  next  division. 

Sir  JOHN  FORREST.— I  shall  do 
nothing  of  the  kind.  I  distrust  the  hon- 
orable member  when  he  comes  to  me  with 
a  gift.  I  should  like  to  see  some  simple 
plan  adopted.  I  do  not  want  to  see  any 
dispute  between  the  two  Houses  carried 
on  for  months  and  months  simply  in  order 
to  gratify  adventurous  and  aspiring  poli- 
ticians. 

Mr.  Reid. — The  referendum  is  short, 
sharp,  and  decisive. 

Sir  JOHN  FORREST.— Thereferend.ini 
is  unwieldy,  and  would  not  be  effective. 
My  objection  to  the  dissolution  of  the 
Senate,  as  proposed  in  the  Bill,  is 
that  it  would  give  the  Executive  Go- 
vernment too  much  power.  It  is  an 
engine    that     could     be     used     b}-    the 


Executive  Government  to  coerce  the 
Senate.  Payment  of  members  has  always 
been  a  potent  influence  in  preventing  a 
dissolution,  and  since  its  introduction  dis- 
solutions have  been  almost  unheard  of. 
There  was  an  exception  in  the  case  of 
New  South  Wales,  but  as  a  rule  Ministers 
are  unwilling  to  ask  for  a  dissolution,  know- 
ing, as  they  do,  that  their  friends  will  be 
thrown  out  in  the  cold,  and  that  their  pay 
will  be  stopped.  That  is  one  reason  why 
dissolutions  will  not  be  very  frequent  under 
this  Constitution.  With  regard  to  the  refer- 
endum, I  can  understand  the  people  in  a 
colony  like  Victoria,  which  is  comparatively 
small  in  area,  and  which  has  a  metro- 
politan press  that  circulates  everywhere 
within  its  boundaries,  taking  a  very  keen 
interest  in  any  dispute  between  the  two 
Houses,  but  is  it  likely  that  the  people  of 
Tasmania,  of  Queensland,  of  Western  Aus- 
tralia, or  of  South  Australia  would  take 
any  great  interest  in  a  matter  of  the  kind  ? 
Look  at  the  daily  press.  Even  in  the  city 
of  Melbourne  the  reports  of  our  proceed- 
ings that  are  published  by  the  newspapers 
are  as  meagre  as  possible.  This  shows 
that  the  people  of  Australia  are  not  taking 
any  very  keen  interest  in  what  we  are 
doing.  The  press  know  what  the  public 
want.  If  a  subject  is  interesting  to  the 
public  they  will  not  neglect  it.  You  need 
not  look  further  than  the  sporting  news 
to  ascertain  what  interests  the  people  of 
Victoria,  and,  in  fact,  the  whole  of  Aus- 
tralia. The  sporting  news  is  very  full, 
but  even  in  the  city  of  Melbourne 
only  very  short  reports  are  published 
of  the  proceedings  of  this  Convention. 
I  say,  therefore,  that  it  is  too  much  to 
expect  the  people  of  distant  colonies  to 
take  any  keen  interest  in  any  question  in 
dispute  between  the  two  Houses,  and  it 
will  be  found  that  the  referendum  will 
only  be  taken  advantage  of  by  the  people 
in  the  crowded  centres  of  population. 
That  is  my  opinion.  If  other  honorable 
members  agree  with  me,  why  cannot  we 
devise  some  simple  and  more  speedy 
method  of  meeting  the  difficulty  ?     If  the 
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Houses  cannot  agree,  even  after  a  disso- 
lution of  the  one  House,  then  let  them 
meet  together,  and  let  a  three-fifths 
majority  determine  the  matter.  I  men- 
tion a  three-fifths  majority,  but  that  is  a 
point  on  which  every  honorable  member 
may  have  his  opinion.  That  would  be  a 
much  better  plan  than  having  either  a 
simultaneous  or  consecutive  dissolution, 
and  trying  to  kick  up  a  row  in  every 
part  of  Australia,  when  the  people  do  not 
perhaps  care  twopence  about  the  particu- 
lar question  in  dispute. 

Mr.  Reid. — Would  it  not  be  simpler  to 
have  one  Chamber,  and  to  get  rid  of  the 
House  of  Representatives  1 

Sir  JOHN  FORREST.— Do  you  want 
that? 

Mr.  Reid. — With  this  Constitution. 
Sir  JOHN  FORREST.— Then  why  do 
not  you  advocate  it  1  By  following  the 
plan  I  am  suggesting  we  shall  be  going 
along  a  well-beaten  track  and  not  along 
tracks  that  will  lead,  we  do  not  know 
where.  We  should  be  following  the  pre- 
cedent of  the  British  Constitution,  which 
provides  that  the  Lower  House  may  be 
dissolved.  That  is  the  plan  that  has  been 
adopted  in  every  British  colony,  and  that 
is  all  that  we  want.  By  a  dissolution  of 
the  Lower  House  we  can  most  effectually 
ascertain  what  the  opinion  of  the  public 
is,  because  the  people  will  take  an  interest 
in  a  general  election,  although  they  will 
not  take  an  interest  in  a  referendum  when 
there  is  no  one  asking  for  their  votes  and 
trying  to  gain  seats  in  Parliament.  By  a 
general  election  we  get  the  votes  of  the 
people. 

Mr.  Isaacs. — Will  you  consent  to  be 
bound  by  the  result  ? 

Sir  JOHN  FORREST.— I  say  that  if 
the  two  Houses  cannot  agree,  they  should 
meet  together  and  settle  the  matter  in 
dispute.  The  world  has  not  been  made 
for  to-day  or  to-morrow,  and  we  are  not 
dependent  for  our  existence  or  our  well- 
being  upon  the  passing  of  any  measure 
immediately.  If  there  is  a  grave  dispute, 
[Sir  John  Forrest 


no  one  loses  much  by  delay.  Under  this 
Constitution  the  Senate  will  be  con- 
tinually changing.  Every  three  years 
one-half  of  the  members  will  go  out.  If 
they  are  opposed  to  what  is  the  popular 
view  they  will  not  be  re-elected,  and  in 
six  years  it  will  be  possible  for  the  people 
to  alter  the  whole  personnel  of  the  Senate. 

Mr.  Peacock. — The  Government  may 
be  dead  in  the  meantime. 

Sir  JOHN  FORREST.— It  does  not 
matter  about  the  Government  being  dead; 
we  have  to  think  about  the  country,  and 
whether  I  am  in  the  Government  or  the 
honorable  member  is  in  the  Government 
the  country  will  go  on.  This  desire  to 
coerce  the  one  branch  of  the  Legislature 
is  wholly  opposed  to  my  ideas  of  consti- 
tutional government. 

Mr.  Peacock. — You  have  not  had  any 
experience  yet  of  an  Upper  House. 

Sir  JOHN  FORREST.— Because  you 
have  been  unable  to  get  particular  mea- 
sures passed  you  want  to  have  only  one 
House,  and  you  had  better  say  so. 

Mr.  Reid. — And  that  the  Upper  House. 

Sir  JOHN  FORREST.— No,  to  have 
one  House ;  to  have  the  control  of  that 
House,  and  to  do  as  you  like.  I  shall  op- 
pose Mr.  Barton's  amendment,  as  I  am  not 
in  favour  of  the  first  part  of  the  clause,  at 
any  rate,  down  to  the  word  "  agree,"  being 
struck  out.  I  hope  that  those  honorable 
members  who  voted  with  Mr.  Symon  for 
the  insertion  of  the  words  will  not  change 
their  opinions  now.  We  were  induced  to 
support  the  second  part  of  the  clause  on 
the  understanding  that  the  words  pro- 
viding for  a  dissolution  of  the  Senate  would 
be  excised,  and  that  understanding  has 
not  been  carried  out. 

Mr.  WISE  (New  South  Wales).— I  hope 
that  there  will  be  no  confusion  as  to  what 
we  are  voting  for.  I  would  have  risen  to 
order  when  my  right  honorable  friend  was 
speaking,  but  that  I  did  not  want  it  to 
appear  that  I  desired  to  stop  him  in  the 
remarks  he  was  making.  I  would  now 
ask  you,  Mr.  Chairman,  whether  the  de- 
bate    should    not    be     confined    to    the 
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discussion  of  the  simple  issue  presented  by 
the  Hon.  Mr.  Barton's  amendment  1  That 
issue  is  this — and  I  think  it  has  been  mis- 
apprehended by  the  Right  Hon.  Sir  John 
Forrest — that  if  the  House  of  Representa- 
tives is  dissolved,  the  Senate  shall  also  be 
dissolved. 

Sir  John  Forrest. — No. 
Mr.  WISE. — If  there  is  to  be  a  dissolu- 
tion of  the  Senate,  the  question  is  whether 
it  is  to  be  simultaneous  or  consecutive 
with  the  dissolution  of  the  House  of 
Representatives  ? 

Sir  John  Forrest. — We  have  not  got 
to  that  yet. 

Mr.  WISE.— We  want  to  get  to  that 
as  soon  as  possible. 

Mr.  Symon. — Before  there  is  a  disso- 
lution of  the  Senate,  there  must  be  a 
dissolution  of  the  House  of  Represen- 
tatives. 

Mr.  WISE.— What  we  have  first  to 
decide  is,  whether  sub-section  (1)  is  to 
stand.  If  it  is,  thou,  of  course,  Sir  John 
Forrest's  proposal  cannot  be  made. 
Mr.  Symon. — Yes,  it  can. 
Mr.  WISE.— I  can  understand  Mr. 
Symon  desiring  to  get  a  vote  in  favour  of 
his  proposition  from  those  who  are  really 
opposed  to  it. 

Mr.  Symon. — No. 

Sir  John  Forrest. — What  the  Hon. 
Mr.  Barton  said  was  that  if  the  words 
were  struck  out  that  would  be  an  intima- 
tion that  the  first  part  of  the  clause  was 
to  go.  If  the  words  are  retained,  any 
honorable  member  can  propose  to  amend 
the  remainder  of  the  clause  in  any  way 
he  may  desire. 

Mr.  WISE.— That  is  what  I  am  point- 
ing out.  If  the  words  "  If  the  House  of 
Representatives  pass  any  proposed  law " 
are  struck  out,  that  is  to  be  a  test  vote  as 
to  the  whole  of  the  first  sub-section.  My 
right  honorable  friend  desires  to  have  the 
first  sub-section  struck  out. 

Sir  John  Forrest. — Not  the  whole  of 
it. 

Mr.  WISE.— He  will  get  into  technical 
difficulties  if  he  does  not.    The  first  words 
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of  the  right  honorable  member's  amend- 
ment, as  printed,  are — "If  the  Senate 
reject  or  fail  to  pass."  He  can  move  the 
insertion  of  these  words  after  the  first 
sub-section  has  been  struck  out.  He  can 
make  it  a  test  question  as  to  whether 
there  shall  be  a  simultaneous  or  consecu- 
tive dissolution.  Mr.  Symon,  in  asking 
that  it  shall  be  a  consecutive  dissolution, 
displays  great  adroitness  in  persuading 
Sir  John  Forrest  to  vote  with  him,  but 
that  will  not  be  a  straight  vote.  If  the 
right  honorable  member  will  consider  the 
matter,  he  will  see  that,  by  voting  for 
Mr.  Symon,  he  will  be  voting  on  a  ques- 
tion which  is  to  decide  whether  there  is 
to  be  a  consecutive  dissolution. 

Mr.  Symon. — Nothing  of  the  kind. 

Mr.  WISE.— Then  it  will  not  be  a  test 
vote  at  all.  If  we  desire  to  take  a  test 
vote  upon  this  question,  let  it  be  a  clear 
test  vote.  I  understood  Mr.  Barton  to 
say  that  the  test  vote  was  to  be  on 
the  question  of  whether  we  are  to  have  a 
consecutive  or  a  simultaneous  dissolution. 
When  we  have  dealt  with  that  it  will 
be  open  to  Sir  John  Forrest  to  submit  his 
amendment. 

[The  Chairman  left  the  chair  at  one 
o'clock  p.m.  The  committee  resumed  at 
five  minutes  past  two  o'clock  p.m^\ 

Mr.  SYMON  (South  Australia).— I  am 
sorry  to  refer  again  to  the  matter  of  pro- 
cedure, but  I  am  sure  that  my  honorable 
and  learned  friend  (Mr.  Wise)  was  not 
serious  when  he  said  that  I  gave  expres- 
sion to  the  views  I  did  in  order  to  get 
opponents  to  my  proposal  to  vote  with 
me.  I  do  not  wish  that.  I  do  not  wish 
any  one  who  is  an  opponent  of  the  whole 
of  my  provision  to  vote  for  it  on  any 
assumption  that,  at  some  time  or  other,  he 
may  be  able  to  succeed  in  doing  what  he 
wishes  himself.  It  is  a  customary  form  of 
military  tactics,  if  you  cannot  succeed  in 
defeating  your  opponents  when  they  are 
united,  that  you  must  try  to  defeat  them 
in  detail.  My  honorable  friend  is  quite 
right   in   that,  but  as  it  comes  from  one 
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who  is  opposed  to  the  views  which  Sir 
John  Forrest  and  myself  hold  in  substance, 
it  loses,  perhaps,  some  of  its  weight.  Now, 
the  proposal  of  my  honorable  friend  (Mr. 
Barton)  is  to  take  a  vote  on  the  first 
words.  I  do  not  see  how  it  can  be  a 
successful  test  vote  on  anything,  because 
Mr.  Barton  says  that  if  the  words  be 
retained,  then  it  is  competent  for  any  one 
to  move  a  subsequent  amendment.  If 
the  words,  therefore,  are  retained,  Sir 
John  Forrest,  who  agrees  with  me  as  to 
the  dissolution  of  the  House  of  Representa- 
tives in  the  first  instance,  will  be  able  to 
move  his  amendment  in  substitution  for 
what  I  wish  at  the  end  of  the  clause,  and 
therefore  the  whole  thing  would  be  settled. 
If,  on  the  other  hand,  the  words  are 
struck  out,  that  means  that  the  whole 
clause  goes  by  the  board,  and  it  drives  out 
of  this  clause  the  provision  for  the  dissolu- 
tion of  the  House  of  Representatives,  upon 
which  those  who  voted  for  it  before  are 
agreed. 

Mr.  Wise. — I  do  not  think  that  is  the 
intention. 

Mr.  SYMON.— But  it  is  the  effect.  I 
do  not  wish  that  there  should  be  any  mis- 
apprehension on  that  score.  The  only 
difference  between  my  honorable  friend 
(Sir  John  Forrest)  and  myself  is  that  which 
arises  at  the  end  of  the  paragraph  after 
the  word  "agree,"  where,  instead  of  hav- 
ing a  dissolution  of  the  Senate,  which  I 
propose,  Sir  John  Forrest  says  —  "  I  do  not 
wish  for  a  dissolution  of  the  Senate,  but  for 
a  joint  sitting  of  the  two  Houses."  That 
could  be  moved  by  way  of  amendment, 
and,  if  he  wTere  defeated  on  that,  we  could 
fall  back  upon  what  was  done  in  Sydney 
— the  dissolution  of  the  Senate,  and  a  joint 
sitting  of  the  two  Houses.  So  that  the 
course  is  clear  that  way.  On  the  other 
hand,  if  the  whole  were  struck  out,  the 
course  is  not  clear,  because  you  defeat 
what  my  honorable  friend  has  no  inten- 
tion of  •  defeating,  if  his  own  proposal  is 
not  carried. 

Mr.  ISAACS  (Victoria).— The  position, 
it  seems  to  me,  is  this :  If  we  keep  in 
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those  words  which  the  leader  of  the  Con- 
vention has  moved  to  excise,  we  must  keep 
in  a  provision  for  an  alternative  disso- 
lution. 

Mr.  Wise. — That  is  the  intention,  at 
any  rate. 

Mr.  ISAACS.  -That  will  be  the  neces- 
sary effect  unless  we  strike  out  the  whole 
of  the  second  paragraph. 

Mr.  Symon. — Would  you  kindly  put 
that  point  again  ? 

Mr.  ISAACS.— I  say  that  if  the  words 
which  Mr.  Barton  has  moved  to  excise  be 
retained,  then,  unless  the  committee  omit 
the  second  paragraph  of  clause  56f,  it 
will  necessarily  retain  the  provision  for  an 
alternative  dissolution. 

Mr.  Symon. — Oh,  no. 

Mr.  ISAACS.— That  must  be  the  effect. 

Mr.  Symon. — If  the  committee  decide 
to  retain  the  second  portion. 

Mr.  ISAACS. — Yes,  I  say  unless  the 
second  portion  is  excised. 

Mr.  Symon. — Certainly. 

Mr.  ISAACS. — If  the  second  portion  is 
struck  out  it  only  strikes  out  the  provision 
for  an  alternative  dissolution.  If  that 
portion  is  struck  out,  he  then  comes  with 
greater  effect  and  greater  facility  to  his 
proposal  on  the  second  sub-section,  which 
is  really  to  cut  out  from  that  second  sub- 
section the  provision  for  dissolution.  Sir 
John  Forrest  does  not  agree  at  all  with 
the  first  sub-section. 

Mr.  Symon. — Yes,  with  all  of  it  except 
the  dissolution  of  the  Senate. 

Mr.  ISAACS.— That  is  all  there  is  in  it. 

Mr.  Symon. — No  ;  there  is  the  disso- 
lution of  the  House  of  Representatives. 

Mr.  ISAACS.— That  is  provided  for 
afterwards  in  the  Bill.  If  you  take  out  the 
dissolution  of  the  Senate  that  is  all  there 
is  in  this  first  sub-section.  To  provide 
in  this  sub-section  simply  for  a  dissolution 
of  the  House  of  Representatives  is  nothing. 

Mr.  Higgins. — There  is  no  use  trying  to 
persuade  Sir  John  Forrest  about  this;  he 
will  stick  to  his  own  opinion. 

Mr.  ISAACS.— I  simply  wish  to  point 
out  that  if  Sir  John  Forrest  is  desirous  of 
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an  alternative  dissolution  of  the  two 
Houses,  the  Houseof  Kcpivsciitativcs  first, 
and  the  Semite  afterwards,  he  will  vote 
for  the  first  subsection.  The  honorable 
gentleman  knows  that  in  another  part  of 
the  Bill  it  is  already  provided  that  the 
Governor  may  dissolve  the  House  of 
Representatives. 

Sir  John  Forrest. — But  there  is  nothing 
about  a  consecutive  dissolution. 

Mr.  ISAACS. — The  honorable  member 
does  not  catch  what  I  am  saying.  In  an- 
other part  of  the  Bill  it  is  provided  that 
the  House  of  Representatives  may  be  dis- 
solved. 

Sir  John  Forrest. — We  know  that; 
that  has  nothing  to  do  with  the  Upper 
House. 

Mr.  ISAACS. — Quite  so.  Let  me  go 
on  to  state  further  that  the  first  sub- 
section of  clause  56  provides  nothing  at 
all  except  this,  that,  in  addition  to  dis- 
solving the  House  of  Representatives,  you 
may  dissolve  the  Senate  afterwards,  con- 
secutively or  alternatively.  If  Sir  John 
Forrest  supports  Mr,  Symon's  sub-section, 
he  supports  the  proposal  to  dissolve  the 
Senate. 

Sir  John  Forrest, — No,  I  propose  to 
move  an  amendment  in  respect  to  that, 

Mr.  ISAACS.  — In  the  seeroid  sub-sec- 
tion it  is  provided  that  if  the  two  Houses 
do  not  agree,  there  may  be  a  simultaneous 
dissolution. 

Mr.  Wise. — Sir  John  Forrest  can  moye 
it  in  the  second  sub-section. 

Mr.  ISAACS. — If  the  only  particular  in 
which  Sir  John  Forrest  differs  from  the 
second  sub-section  is  with  regard  to  simul- 
taneous dissolution,  all  he  has  to  do  is  to 
excise  these  words,  and  he  carries  his 
point.  He  may  do  as  he  pleases,  but  I 
warn  him,  and  he  will  find  that  I  am 
perfectly  right,  that  when  lie  votes  for 
the  first  sub-section,  if,  unfortunately,  he 
should  carry  it,  he  will  be  either  stuck 
with  the  alternative  dissolution,  or  else 
we  shall  bave  to  cut  out  the  whole  of  the 
second  sub-section. 

Sir  John  Forrest.— So  we  will. 


Sir   GlOROl  TruNER. — 1   do  not   think 
you  will. 

Mr.    ISAACS. —Then    we    shall    base 
the    Bill    in    a    state    of    confusion.      1 
should    like    to    say    a    word   about    the 
merits  of  the  matter.    I  do  earnestly  hope 
that  the  committee   will    take   this  as  a 
test   vote   as   to   whether  there  shall  be 
an    alternative    dissolution  at  all.     That 
is   tiie    point    on    which    I    am    going   to 
vote.       That     is     the    aspect    in    which 
the  leader  of  the   Convention  has  pi 
the    matter   before    the   committee,    and 
we     may     thoroughly     understand     that 
we   are  mot  to   be  embarrassed  by  trivial 
matters    of     procedure    such     as     theso 
raised    by    Mr.     Symon    and     Sir    John 
Forrest.     I  take  it  there  cannot  be  auv- 
thing  more  unjust  than  that  when  a  dis- 
pute arises  between  the  two  agents  of  the 
people — the  two  Houses' of  the  Legislature 
— one  must  always  and  under  all  conceiv- 
able circumstances  be  assumed  to  be  in 
the  wrong.     It  does  not  matter  what  the 
nature  of  the  objection  of  the  Senate  may 
be  t©.*,  Bill  presented  to  it  by  the  House 
of  Representatives.     It  does   not  matter 
whether  it  is  a  total  or  a  partial  rejection. 
It  does  not  matter  how  public  opinion  has 
been  manifested  through  the  press  or  by 
publie    meetings   or   otherwise.      It   does 
not    matter   how    large    the    majority    is 
in    the    House    of    Representatives    that 
carried    the    proposal;    but,    simply    be- 
cause the  Senate  chooses  to  deny  the  ad 
visability  of  passing  that  measure  into  law 
as  the  House  of  Representatives  wants  it. 
the  House  of  Representatives  is  assumed, 
forsooth,  to  be  in  the  wrong.     Then  the 
position  taken  up  by  those  who  advocate 
t\\c  alternative   dissolution    is   this:    Let 
the  House  of  Representatives  go  to  the 
country;    let   the   House   of   Representa- 
tives,  and  that  House  alone,  accept  the 
risks.     If  they  come  back  with  the  verdict 
of   the   country   in    their  favour   we  can 
gracefully   yield  ;  we    take    no   risk—  m y 
the  senators— none  whatever.     We  do  not 
brave  public  opinion,  but  in  taking  up  this 
position  of  absolute  refusal  we  drive  the 
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other  House  either  to  go  to  the  country, 
or,  under  the  penalizing  influence  of 
a  dissolution,  to  yield  against  their 
better  judgment  practically  the  rights  and 
requirements  of  the  people.  Why  should 
that  be  1  We  have  had  quite  enough  of 
it  in  the  colonies.  When  Sir  John  Forrest 
referred  to  what,  had  taken  place  in  this 
colony,  he  brought  forward  a  set  of  cir- 
cumstances that  tell  very  heavily  against 
his  suggestion.  He  says — "  Why  will  not 
a  dissolution  of  the  House  of  Representa- 
tives alone  be  enough?"  For  the  simple 
reason  that  he  will  not  take  the  next 
necessary  step  that  is  to  allow  that  dis- 
solution to  determine  the  matter.  He 
would  say — "  If  the  House  of  Representa- 
tives were  dissolved,  and  they  came  back 
strengthened  in  their  previous  opinion, 
then  the  Senate  will  not  yield ;  that 
dissolution  was  for  the  whole  people, 
and  it  does  not  bind  the  Senate  in  any 
way.  True  it  is,  you  have  got  a  majority 
in  the  two  large  colonies,  but  the  three 
colonies  sending  in  a  minority  of  represen- 
tatives to  that  House  have  decided  to 
upset  the  proposition,  and,  therefore, 
that  dissolution  is  to  go  for  nothing." 
All  the  expense,  all  the  trouble,  all 
the  risk,  is  to  go  for  nothing.  If  Sir 
John  Forrest  is  willing  to  accept  the  posi- 
tion as  it  would  be  in  England  or  in  this 
colony,  that  a  dissolution  of  the  Lower 
House  is  to  govern  the  matter  finally  and 
decisively,  I  am  willing  to  accede  to  that. 
But  he  will  not  take  that  position. 

Sir   John   Forrest. — That  is  not  the 
rule  here,  even. 

Mr.  ISAACS. — Of  course,  it  is  the  rule. 

Sir  John  Forrest. — It  does  not  follow. 

Mr.  ISAACS.— It  must  follow. 

Sir  John  Forrest. — Oh,  no. 

Mr.  ISAACS. — What  is  a  dissolution  for? 

Mr.  Symon. — Then  there  would  be   no 
dead-lock. 

Mr.  ISAACS.— That  would  get  rid  of 
the  dead-lock.  The  dead-lock  would  have 
been  the  cause  of  the  dissolution,  and  the 
dissolutiou  would  have  been  resorted  to 
to  settle  that  dead-lock. 
[Mr.  Isaacs. 


Mr.  McMillan.  —  Does  not  a  dead-lock 
generally  lead  to  a  compromise,  not  to  an 
absolute  settlement  ? 

Mr.  ISAACS.— I  do  not  know  what  it 
leads  to,  except  that  it  shows  that  the 
other  House  was  wrong,  and  the  other 
House  must  give  way  partially  or  totally. 
My  honorable  friend  knows  that  no  less 
an  authority  than  Sir  Frederick  Pollock 
has  pointed  out  very  recently  that  the 
reason  why  there  are  no  dead-locks  under 
the  British  Constitution  is  not  because 
opposition  is  tolerated  on  the  part  of 
the  Upper  Chamber,  but  because  by  the 
working  out  of  the  Constitution  it  is  found 
that  in  the  last  resort  the  voice  of  the 
people  at  large  must  govern ;  and  when 
he  gives  his  celebrated  illustration  of  a 
mechanism  whereby  the  hour  hand  is 
governed  by  one  set  of  wrorks,  the  minute 
hand  by  another  set,  and  the  striking  part 
by  a  third  set,  with  no  means  whatever  of 
making  them  work  in  unison  so  as  to  tell 
the  correct  time,  he  points  out  that  in 
England,  under  the  British  Constitution, 
that  is  solved  by  making  the  popular 
verdict  the  absolute  decisive  factor. 

Mr.  Glynn. — Because  they  are  like  the 
clock.  The  same  machinery  moves  both 
Houses  practically. 

Mr.  ISAACS.— Very  likely.  I  am 
pointing  out,  in  answer  to  Sir  John  For- 
rest when  he  invited  our  attention  to  the 
British  Constitution,  that  in  the  last  resort 
it  is  not  because  the  power  is  equally 
divided  among  the  Houses,  but  because 
in  the  last  resort  there  is  only  one 
power — the  power  of  the  people  at  large. 
When  we  are  invited  to  make  no  provi- 
sion for  dead-locks,  because  we  are  told 
that  dead-locks  will  not  occur,  because  the 
good  sense  of  the  people,  the  good  sense 
of  the  Houses,  will  avert  them,  I  say  that 
is  not  the  experience  under  the  British 
Constitution. 

Sir  John  Forrest. — I  think  it  is. 

Mr.  ISAACS.— It  was  not  until  60 
years  ago  that  that  principle  was  for- 
mally engrafted  on  our  Constitution — the 
Constitution  was,  in  fact,  changed  to  that 
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extent  that  the  House  of  Lords  cannot 
withstand  the  voice  of  the  people. 

Sir  John  Forrest. — We  have  had  no 
dead-locks  for  twenty  years  in  these  colo- 
nies. 

Mr.  ISA  ACS.— Why  ?  Because  the  out- 
come of  the  struggles  we  have  had  is  that 
the  people  here  by  their  decisive  voice 
govern  the  whole  matter  as  they  do  in 
England,  and  no  Upper  House  will  dare 
to  stand  against  the  voice  of  the  people 
spoken  at  a  general  election. 

Sir  John  Forrest. — What  do  you  want 
the  provision  for  at  all  1 

Mr.  Barton. — I  would  point  out  that  I 
am  not  making  my  proposal  on  any  ground 
that  the  Senate  is  an  Upper  House. 

Mr.  ISAACS. — My  honorable  friend  did 
not  use  the  argument  that  Sir  John  For- 
rest used  when  he  invited  our  attention 
to  the  British  Constitution,  and  asked  us 
to  stand  on  what  he  called  the  beaten 
track  of  that  Constitution.  I  am  an- 
swering his  argument,  and  I  am  saying 
that  if  we  are  to  take  that  stand  we 
should  follow  it  out  to  its  logical  result. 

Sir  John  Forrest. — I  said  the  Consti- 
tutions of  these  colonies,  too. 

Mr.  ISAACS.  —  The  Constitutions  of 
these  colonies  are  precisely  the  same,  and 
when  the  appeal  was  made  from  the  Queens- 
land Parliament,  in  their  celebrated  dis- 
pute, to  the  Privy  Council,  they  were  told 
that  the  Legislative  Council  and  the  Legis- 
lative Assembly  there  should  stand  in  these 
matters  in  the  same,  or  as  nearly  as  pos- 
sible in  the  same,  relative  positions  as  the 
two  Houses  in  England.  Therefore,  if  we 
are  to  accept  the  British  Constitution  as 
the  standard,  the  nearer  we  get  to  it  in 
that  respect  the  better.  I  repeat  that  we 
will  accept  the  position  that  the  voice 
of  the  people  at  large  will  determine  these 
matters.  Whether  we  take  that  road  or 
the  views  which  have  been  put  diversely, 
and  amongst  them  the  view  put  by  Mr. 
Barton,  it  brings  us  round  to  this  position  : 
In  any  aspect  it  is  unjust,  it  is  irrational, 
to  penalize  the  House  of  Representatives 


first  in  all  circumstances,  and  leave  the 
Senate  in  a  totally  different  position,  a 
position  where,  to  use  the  words  of  a  cele- 
brated comic  opera,  it  can  display  its 
**  heroism  without  risk." 

Sir  John  Forrest. — That  is  very  stale. 

Sir  EDWARD  BRADDON  (Tasmania). 
— I  rise  principally  to  point  out  the  p  vi- 
rion in  which  I  think  we  are  placed  at  the 
present  moment.  That  position,  as  I  see 
it,  is  this :  That  if  the  Convention  agree 
to  the  ainendmont  to  strike  out  certain 
words  at  the  commencement  of  the  para- 
graph, it  means  that  the  paragraph  will 
be  struck  out,  and  that  nothing  which 
is  contained  in  that  paragraph  can  be 
introduced  hereafter,  whereas,  if  we  dis- 
agreed with  the  amendment  to  strike  out 
the  paragraph,  it  will  stand  and  be  open 
to  any  amendments  honorable  members 
may  think  fit  to  propose.  Perhaps  the 
leader  will  tell  me  if  I  am  right  in  .so 
understanding  the  position  % 

Mr.  Barton. — That  is  very  near  it. 

Sir  EDWARD  BRADDON.— I  would 
like  to  say,  by  way  of  reply  to  the  Attor- 
ney-General of  Victoria,  that  he,  to  my 
mind,  has  advanced  conclusive  arguments 
why  there  should  be  no  dissolution  of  the 
Senate.  He  says,  and  says  very  properly, 
that  the  popular  voice  heretofore  in  these 
colonies  has,  through  a  dissolution  of  the 
Assembly,  brought  the  Council  to  reason 
and  prevented  dead-locks.  If  that  be  so 
as  between  a  House  of  Assembly  and  a 
Legislative  Council  elected  on  a  different 
franchise,  or  in  some  cases  not  elected  at 
all  but  nominated,  how  much  more  so  will 
it  be  the  case  when  the  appeal  made  to  the 
country  by  the  members  of  the  House  of 
Representatives  will  be  an  appeal  made  to 
exactly  the  same  electorate  as  the  Senate 
wTould  have  to  appeal  to  1  The  whole  people 
of  the  Commonwealth  wrould  be  the  people 
appealed  to  by  members  of  the  House  of 
Representatives,  and  if  there  was  a  dis- 
solution of  the  Senate  the  members  of 
that  House  would  have  to  appeal  to  pre- 
cisely the  same  constituency,  that  is,  to 
the  wrhole  electoral  body  of  Australia. 
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Mr.  WISE  (New  South  Wales).— I  hope 
that  we  shall  not  drift  into  a  long  debate 
through  a  misunderstanding  of  the  pro- 
cedure. I  rise,  sir,  to  ask  you  a  ques 
tion  which,  I  hope,  will  limit  the  discussion 
to  a  precise  issue.  The  question  I  desire 
to  ask  is  whether,  supposing  Mr.  Barton's 
motion  to  excise  these  words  be  carried, 
he  having  intimated  that  he  desires  that 
vote  to  be  taken  as  a  test  vote  upon 
the  question  whether  there  should  be  a 
consecutive  or  a  simultaneous  dissolu- 
tion, it  will  still  be  competent  for 
Sir  John  Forrest  to  move  the  amend- 
ment in  his  name  which  is  in  print? 
I  understand  that  the  leader  of  the  Con- 
vention desires  that  the  question  whether 
there  should  be  a  consecutive  or  a  simul- 
taneous dissolution  should  be  settled  once 
and  for  all.  I  do  not.  think  it  is  necessary 
to  discuss  that  question.  Arguments  upon 
each  side  have  been  heard  ad  nauseam,  and 
all  that  is  necessary  now  is  to  vote  upon 
it.  But  it  appears  to  be  thought  that  if 
the  proposal  of  the  honorable  and  learned 
member  (Mr.  Barton)  were  carried,  inas- 
much as  by  implication  it  would  excise 
that  part  of  the  clause  which  provides  for 
the  dissolution  of  the  House  of  Represen- 
tatives, the  right  honorable  member  (Sir 
John  Forrest)  would  not  be  able  to  move 
his  amendment.  I  desire  to  know  whether, 
if  the  proposal  of  the  leader  of  the  Con- 
vention is  carried,  it  will  still  be  com- 
petent to  the  right  honorable  member 
(Sir  John  Forrest)  to  move  the  amend- 
ment of  which  he  has  given  notice  ? 

Mr.  SYMON  (South  Australia).— Before 
you,  sir,  answer  that  question,  it  is  neces- 
sary to  put  another.  If  it  is  desired  to 
take  a  test  vote  upon  the  question  whether 
we  shall  have  the  simultaneous  or  the  con- 
secutive dissolution,  and  the  amendment 
of  the  Right  Hon.  Sir  John  Forrest  is  de-  . 
feated,  will  he  afterwards  be  able  to  sup- 
port or  move  a  proposal  for  the  adoption 
of  the  consecutive  dissolution  ? 

Mr.  Wise.  —Certainly  not. 

Mr.    SYMON.— If   the   amendment   of 
the    Right    Hon.     Sir    John    Forrest    is 


negatived,  he  wants  to  support  the  con- 
secutive dissolution.  But  if  yon  take  a 
test  vote  now  as  to  whether  we  should 
have  the  consecutive  or  the  simultaneous 
dissolution,  the  right  honorable  member 
will  be  shut  out,  and,  to  use  a  popular 
phrase,  he  will  have  only  one  "  go  "  for 
his  money. 

Mr.  Wise. — Let  him  move  his  amend- 
ment now. 

The  CHAIRMAN.— I  take  it  that,  in- 
asmuch as  paragraph  (1)  provides  for  the 
consecutive  dissolution,  if  the  committee 
strike  it  out  that  will  be  an  indication 
that  honorable  members  do  not  want  the 
consecutive  dissolution,  and  it  will  be 
impossible  to  reverse  their  decision  in  this 
committee. 

Mr.  Wise. — The  question  I  asked  was 
whether,  supposing  the  amendment  of  the 
honorable  and  learned  member  (Mr.  Bar- 
ton) were  carried,  it  would  still  be  com- 
petent to  the  Right  Hon.  Sir  John  Forrest 
to  move  his  amendment  ? 

Sir  JOHN  FORREST  (Western  Aus- 
tralia).—  If  the  honorable  and  learned 
member  (Mr.  Wise)  would  look  after  his 
own  business,  and  let  us  look  after  ours,  I 
think  we  should  get  on  better.  I  would 
point  out  that  the  honorable  and  learned 
member  (Mr.  Symon),  and  myself  are  both 
willing  to  allow  the  words  of  the  first 
paragraph  as  far  as  the  word  "  agree,  " 
in  line  15,  to  stand.  I,  however,  should 
like  to  see  the  words,  "  the  Governor- 
General  may  dissolve  the  Senate,"  at  the 
end  of  the  paragraph,  struck  out.  I  think 
that  the  question  might  be  put  that  all 
the  words  of  the  first  paragraph  as  far  as 
the  word  "agree"  stand  part  of  the 
clause,  and  then  both  the  honorable  and 
learned  member  (Mr.  Symon)  and  myself 
conld  vote  with  the  Ayes.  Of  course,  if 
that  question  were  negatived  the  remain- 
ing words  of  the  paragraph  would  have  to 
be  struck  out,  and  we  should  be  free  to 
go  on  with  the  second  paragraph. 

Mr.  Dobson. — Why  not  move  your 
amendment  first  ? 
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Sir  JOHN  FORREST.— I  understand 

that  the  amendment  of  the  honorable  and 
learned  member  (Mr.  Symon)  is  before 
mine. 

Mr.  BARTON  (New  South  Wales).— It 
seems  to  me  that  the  course  I  originally 
indicated  would  have  been  the  right  one 
to  pursue.  I  wish  to  leave  out  the  first 
paragraph ;  but  I  indicated  that  it  would 
suit  my  purpose  to  allow  any  amendments 
which  honorable  members  wish  to  make 
in  that  paragraph  to  be  moved.  Then,  if 
the  paragraph,  as  amended,  contains  any 
principle  with  which  I  disagree,  I  can 
vote  against  it  as  a  whole.  I,  however, 
do  not  wish  to  put  any  honorable  member 
in  a  difficulty.  It  occurs  to  me  that  per- 
haps the  best  thing  to  do  would  be  to 
withdraw  my  amendment,  and  to  leave 
the  field  open  for  any  amendments  which 
the  honorable  member  (Mr.  Symon)  and 
the  Right  Hon.  Sir  John  Forrest  may  wish 
to  propose.  If,  after  these  amendments 
have  been  dealt  with,  the  paragraph  is 
still  objectionable  to  me,  as  retaining  a 
principle  or  principles  with  which  I  dis- 
agree, I  shall  ask  honorable  members  to 
vote  against  it. 

Mr.  Barton's  amendment  was,  by  leave, 
withdrawn. 

Mr.  SYMON  (South  Australia).— I  shall 
not  press  the  second  amendment  of  which 
I  have  given  notice.  It  has  been  suggested 
that  as  far  as  the  word  "agree,"  in  line  15, 
the  first  paragraph  of  the  clause  carries 
out  the  joint  intention  of  the  Right  Hon. 
Sir  John  Forrest  and  myself.  The  words 
following  the  word  "  agree "  the  right 
honorable  member  desires  to  strike  out, 
with  a  view  to  inserting  other  words.  I 
think  that  we  might  take  a  direct  vote 
upon  the  proposal  of  the  right  honorable 
member,  and,  if  it  is  negatived,  we  can 
then  deal  with  the  remaining  words  of  the 
paragraph  providing  for  the  consecutive 
dissolution  of  the  Senate. 

Sir  JOHN  FORREST  (Western  Aus- 
tralia).— I  beg  to  move — 

That  after  the  word  " agree"  (line  15),  the 
following  words  be  inserted  : — "then  the  House 


of  Representatives  may  present  an  address  to 
the  Governor^  ieneral  reciting  the  facts,  and 
praying  that  a  full  conference  of  the  two 
Houses  of  Parliament  may  be  convened  :  And 
thereupon  the  Governor-General  may  convene 
such  conference  :  And  if  the  proposed  law  be 
affirmed  by  a  majority  of  three-fifths  of  the 
members  present,  and  voting  thereon  at  such 
conference,  it  shall  he  deemed  to  have  passed 
both  Houses  of  Parliament,  and  shall  be  pre- 
sented to  the  Governor-General  for  the  Queen's 
assent." 

Mr.  GLYNN  (South  Australia).  —  I 
should  like  to  point  out  that  the  putting 
of  this  amendment  will  render  it  impos- 
sible for  any  one  to  move  an  amendment 
in  the  earlier  part  of  the  paragraph.  A 
good  many  honorable  members  may  be 
willing  to  support  the  proposal  of  the 
leader  of  the  Convention  that  the  first 
paragraph  be  struck  out ;  but  it 
does  not  follow  that  they  will  sup- 
port the  second  paragraph,  providing 
for  the  simultaneous  dissolution,  in  the 
form  in  which  it  stands  in  the  Bill.  The 
first  paragraph  provides  that  the  second 
passing  of  a  measure  by  the  House  of 
Representatives  must  be  by  an  absolute 
majority ;  but  the  second  paragraph  does 
not.     That  is  a  very  material  difference. 

Sir  John  Forrest. — If  the  honorable 
and  learned  member  has  any  amendment 
to  propose,  I  shall  be  willing  to  withdraw 
mine. 

Mr.  GLYNN. — I  was  going  to  suggest, 
in  view  of  the  fact  that  the  leader  of  the 
Convention  desires  to  retain  only  the  pro- 
visions of  the  second  paragraph,  that  it 
might  be  desirable  to  amend  the  first  para- 
graph to  make  it  provide  that  if  a  Bill  were 
passed  by  the  House  of  Representatives  in 
one  session,  and  again  in  the  next  session, 
whether  after  an  election  or  not,  by  an 
absolute  majority  before  or  an  ordinary 
majority  after  an  election,  and  were  then 
rejected  by  the  Senate,  you  might  proceed 
by  way  of  the  simultaneous  dissolution. 
Now,  that  would  be  a  qualification  of  the 
second  part  of  the  clause  as  it  stands,  be- 
cause the  second  part  really  provides  for 
the  joint  dissolution  on  the  rejection  of 
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the  Bill,  the  measure  having  been  passed 
by  the  House  of  Representatives  by  an 
ordinary  majority. 

The  CHAIRMAN. — I  would  suggest  to 
honorable  members  that  we  had  better 
deal  with  one  thing  at  a  time.  We  are 
dealing  now  with  the  first  paragraph  of 
56b.  When  we  have  determined  that,  we 
can  afterwards  strike  out  the  second  para- 
graph, or  amend  it  so  far  as  is  not  incon- 
sistent with  what  we  have  then  done. 

Mr.  GLYNN.— But  it  might  be  con- 
venient to  make  a  modification  in  the  first 
paragraph  that  would  affect  the  second 
paragraph. 

Sir  John  Forrest. —  I  will  be  very 
willing  to  withdraw  my  amendment  if  the 
honorable  member  wishes  to  attempt  to 
do  that. 

Mr.  GLYNN. — Oh,  never  mind  ;  I  will 
propose  an  amendment  on  the  second 
paragraph. 

Sir  John  Forrest. — All  right. 

Mr.  HIGGINS  (Victoria).— Whatever 
may  be  arguable,  we  want  business  done. 
This  proposal  of  Sir  John  Forrest's  will 
not  satisfy  the  populations  of  the  larger 
states,  is  disagreeable  to  the  inhabitants 
of  the  smaller  states,  and  will  not  achieve 
the  purpose  of  any  particular  party. 

Dr.  QUICK  (Victoria). — I  hope  no  action 
will  be  taken  to  destroy  the  dead-lock  pro- 
visions as  settled  in  Sydney,  at  any  rate, 
in  so  far  as  the  double  dissolution  is  con- 
cerned. I  regard  with  a  considerable 
amount  of  uneasiness  the  proposal  which 
now  proceeds  from  Sir  John  Forrest.  I 
am  apprehensive  it  is  intended  to  break 
the  settlement  of  the  dead-lock  provisions 
as  determined  in  Sydney.  I  am  willing 
to  accept  reasonable  provisions  as  em- 
bodied in  the  Bill  for  the  settlement  of 
dead-locks.  I  am  willing  to  loyally  adhere 
to  this  compromise ;  but  if  any  effort  to 
disturb  this  settlement  is  successful,  I 
venture  to  say  it  will  be  a  disastrous  sort 
of  arrangement. 

Mr.   SYMON  (South  Australia).— I  do 
not  quite  agree  with  Dr.  Quick.  If  there  had 
[Mr.  Glynn. 


been  any  settlement  at  Sydney  we  ought 
to  be  very  chary  about  disturbing  it,  but 
there  was  no  settlement  at  Sydney.  What 
we  did  there,  as  Mr.  Barton  has  pointed 
out,  was  that,  near  the  close  of  our  ses- 
sion in  Sydney,  after  wre  had  debated  the 
matter  with  great  exhaustiveness,  and 
earnestness,  and  with  a  sincere  desire  to 
settle  it,  we  wrere  unable  to  arrive  at  an 
absolute  settlement,  and  the  alternative 
dissolution  was  inserted,  in  order  that  we 
should  have  both  these  things  in  the  Bill 
for  consideration  in  the  interval.  After 
discussions  and  divisions  on  the  referen- 
dum, there  was  also  inserted,  at  the  in- 
stance of  the  representatives  of  New  South 
Wales,  a  provision  for  the  joint  sitting  of 
the  two  Houses,  but  there  was  no  settle- 
ment. Therefore,  we  disturb  nothing  by 
what  we  are  doing  now,  but  we  are  about 
to  arrive  at  a  settlement,  if  we  can,  and 
those  of  us  wTho  are  strongly  in  favour  of 
the  consecutive  dissolution,  and  who  do 
not  want  to  see  the  Senate  under  the  per- 
petual menace  of  the  Executive  Government 
of  the  day,  wish  to  assure  the  House  of 
Representatives  that  if  it  disagrees  with 
the  Senate,  or  if  the  Senate  disagrees  with 
the  House  of  Representatives,  it  shall  be 
on  the  ground  that  they  do  not  represent 
the  voice  of  the  people.  And  we  say  they 
shall  be  asked  to  go  before  the  people  to 
ascertain  whether  they  have,  or  have  not, 
a  mandate  to  support  the  particular 
measure  about  Avhich  the  disagreement 
has  arisen.  If  they  come  back  from  the 
appeal  to  the  people  with  that  mandate, 
the  same  result  will  follow  as  Mr.  Isaacs 
pointed  out.  The  Senate  will  give  way  in 
all  probability.  If  it  does  not ;  if  the 
issue  is  so  momentous  that  the  Senate 
feels  that  it  is  impossible  it  should  give 
way 

Mr.  Peacock. — That  is  not  the  question 
we  are  on  now. 

Mr.  SYMON.— Pardon  me,  it  is. 

Mr.    Peacock. — That    does    not    arise 
under  the  proposal  of  Sir  John  Forrest. 

Mr.    SYMON.— Some   of   us   desire  to 
retain  the  consecutive  dissolution.      We 
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may  be  right  or  we  may  be  wrong ;  that  is 
for  the  Convention  to  determine.  Sir  John 
Forrest  says — "  I  prefer,  instead  of  dis- 
solving the  Senate  at  all,  that,  immediately 
after  the  dissolution  of  the  House  of  Repre- 
sentatives, and  the  disagreement  continu- 
ing, there  shall  be  a  joint  sitting  of  the  two 
Houses  to  solve  the  difficulty."  Very 
good.  The  honorable  member  says — "  I 
want  to  move  an  amendment  to  have  that 
decided."  Now,  if  the  Convention  are 
against  those  of  us  who  vote  with  him  on 
that  amendment,  then  comes  the  question 
of  the  consecutive  dissolution  of  the 
Senate,  on  which  the  right  honorable 
member  falls  back.  Therefore,  it  seems 
to  me  that  the  true  way  is  to  take  the 
issue  on  the  amendment  as  to  whether 
there  shall  be  a  joint  sitting  immediately 
there  is  disagreement  subsequently  to  the 
dissolution  of  the  House  of  Representa- 
tives and  the  disagreement  continuing,  or 
whether  there  shall  be  a  dissolution  of  the 
Senate  first.  That  seems  to  me  to  be  the 
issue. 

Dr.  Quick. — Are  you  going  against  the 
dissolution  of  the  Senate  ? 

Mr.  SYMON.— Certainly  not. 

Sir  JOHN  DOWNER  (South  Australia). 
— I  do  not  quite  agree  with  those  who 
say  we  did  not  come  to  a  resolution  at  our 
last  session  in  Sydney.  I  think  that  we 
did.  It  is  true  that  the  resolution  we 
came  to  was  not  in  the  form  in  which  this 
provision  appears  in  the  Bill.  But  honor- 
able members  who  have  the  whole  history 
clearly  in  their  memories  will  recollect 
that  my  honorable  and  learned  friend's 
amendment  was  carried  first.  Then,  that 
being  unsatisfactory  to  many  members 
of  the  committee,  the  provision  which 
is  in  the  second  paragraph  of  clause 
56b  was  moved.  And,  although  I  op- 
posed it — I  am  just  speaking  about  my 
understanding  of  it — I  venture  to  say  that 
it  represented  the  deliberate  views  of  the 
majority  of  the  committee,  and  that  the 
first  paragraph  would  have  been  "struck 
out   if   the   standing  orders  would    have 


allowed  that  to  be  done.  But  that  could 
not  be  done. 

Mr.  Deakin. — Hear,  hear. 

Mr.  McMillan.  —  The  object  of  our 
Sydney  decision  was  to  give  time  to  con- 
sider the  matter. 

Sir  JOHN  DOWNER.— I  am  against 
the  whole  thing. 

Mr.  Peacock. — What  whole  thing? 

Sir  JOHN  DOWNER.— I  am  against 
any  provision  for  dead-locks. 

Mr.  Higgins. — The  cat  is  out  of  the 
bag. 

Mr.  Wise. — You  cannot  carry  this  Bill 
without  it. 

Sir  JOHN  DOWNER.— That  is  simply 
the  honorable  member's  opinion.  But  I 
am  merely  stating  fairly  what  I,  who  am 
against  this  clause  altogether,  recollect  as 
being  the  history  of  what  took  place  at 
the  Sydney  meeting.  Certainly  the  second 
paragraph  was  intended  to  be  in  substance 
the  first,  only  the  standing  orders  did 
not  allow  the  first  paragraph  to  be  dealt 
with. 

Mr.  McMillan. — It  was  not  a  final 
settlement, 

Sir  JOHN  DOWNER.— Each  man  has 
to  answer  for  himself.  We  must  reach 
finality  about  everything  some  day.  I 
thought,  and  still  think  on  reconsidera- 
tion, that,  rather  than  incur  any  serious 
risk  to  the  cause  of  federation — although 
I  disapprove  wholly  of  this  clause,  and 
always  have  disapproved  of  it — I  will 
accept  this  second  paragraph  rather  than 
cause  any  danger  to  federation,  because 
I  think  that  danger  to  federation  would 
be  a  greater  evil  than  this  incident  of 
federation. 

Sir  Edward  Braddon. — What  serious 
danger  do  you  allude  to  1 

Sir  JOHN  DOWNER.— I  look  on  all 
these  provisions  as  being  utterly  useless. 

Mr.  Higgins. — A  good  tory  principle. 

Mr.  Walker. — Unnecessary. 

Sir  JOHN  DOWNER.— I  look  upon 
anything  of  this  kind  as  being  unneces- 
sary. I  listened  with  pleasure  to  the  speech 
of  the  Attorney-General  of  Victoria,  who, 
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with  his  usual  clearness,  demonstrated, 
although  I  do  not  agree  with  the  conclusion 
at  which  he  arrived,  that  this  is  the  result. 
But,  with  his  usual  lucidity,  Mr.  Isaacs 
showed  us  how  the  people  must  rule,  and 
how  a  dissolution  of  the  House  of  Repre- 
sentatives must  of  necessity  operate  on 
the  Senate.  Mr.  Isaacs  was  reasoning 
from  a  different  experience  altogether,  but 
I  accept  his  reasoning  for  a  moment. 

Mr.  Isaacs. — Will  you  concede  that 
as  a  principle  in  the  Constitution  1 

Sir  JOHN  DOWNER.— I  always  listen 
to  my  friend's  arguments,  and  he  will  not 
complain  if  I  follow  them  for  a  moment. 

Mr.  Isaacs. — You  will  not  follow  them 
far  enough,  that  is  all. 

Sir  JOHN  DOWNER.  —  While  Mr. 
Isaacs  urged  that  the  principles  of  inter- 
nal government  should  apply  to  federal 
administration,  he  showed,  or  thought  he 
showed,  that  the  voice  of  the  people  had 
to  rule  in  the  end,  and  that,  although  the 
Legislative  Council  was  not  dissolved, 
still  the  dissolution  of  the  Legislative 
Assembly  resulted  in  returning  members 
with  an  authority  which  operated  as  a 
mandate  to  the  members  of  the  Legisla- 
tive Council.  Either  my  honorable  and 
learned  friend  thinks  that  argument  wTill 
apply  to  federation  or  he  admits  the  argu- 
ment has  nothing  to  do  with  the  question. 
As  I  am  certain  my  honorable  friend 
would  never  use  an  argument  which  had 
nothing  to  do  with  the  subject,  I  suppose 
he  thought  his  argument  was  relevant  to 
what  we  are  discussing. 

Mr.  Higgins. — You  are  very  logical. 

Sir  JOHN  DOWNER.— Looking  at  the 
matter  from  this  point  of  view,  I  say  my 
friend  has  shown  us  there  is  no  necessity 
for  anything  at  all — that  the  power  to 
dissolve  the  House  of  Representatives 
would  be  all-sufficient,  and  that  the  voice 
of  the  people,  as  given  in  the  elections, 
would  be  so  express  that  the  Senate 
would  be  unable  to  resist  it.  I  am  deal- 
ing with  this  matter  from  my  friend's 
point  of  view.  If  I  be  asked  whether  I 
agree  with  that  point  of  view,  I  say  I  do 
[Sir  John  Downer. 


not  agree  with  it  a  bit.  I  do  not  think 
there  is  any  possible  relevancy  between 
the  internal  constitution  of  the  state  and 
that  which  the  Federal  Constitution  will 
be.  All  those  amendments  that  are  being 
attempted  are  intended  to  weaken  the 
power  of  the  states  and  increase  the  power 
of  the  numerical  majority. 

Mr.  Higgtns. — Why  should  they  not? 

Sir  JOHN  DOWNER.— Whatever  form 
the  amendments  are  put  in,  they  all  have 
the  same  object.  They  all  intend  that  in 
the  long  run  the  states  have  to  sacrifice 
their  individuality  and  authority,  and 
become  subservient  to  the  vote  of  the 
majority  of  the  general  people  of  the 
colony. 

Mr.  McMillan. — Do  you  say  you  will 
accept  the  settlement  ? 

Sir  JOHN  DOWNER.— At  the  present 
time  I  say  that  if  I  am  convinced — 
because  I  have  to  be  convinced — that 
it  wTould  be  accepted  as  something  which 
would  be  satisfactory  to  the  majority  of 
the  members  here,  so  that  they  may  go 
to  their  constituents  and  recommend  it  to 
them,  I  would  rather  agree  to  what  I  call 
the  Sydney  settlement  than  see  the  cause 
of  federation  in  danger.  But  I  do  not 
know.  I  suppose  we  shall  have  a  pro- 
position for  a  general  referendum  in  a 
moment  or  two,  and  then  we  shall  all  be 
adrift  again.  We  shall  have  no  certainty, 
whether  we  stand  by  the  resolution  come 
to  in  Sydney  or  not,  that  we  are  any 
nearer  the  good  understanding  which 
should  exist  amongst  us  in  order  that  our 
influence  may  be  brought  to  bear  on  our 
constituents.  So  far  as  I  am  concerned, 
I  mean  to  suspend  my  judgment  at  the 
present  time  in  order  to  see  a  little 
further  how  this  thing  is  going.  My 
own  view  in  the  matter  is  not  altered 
in  the  smallest  degree.  The  more 
argument  and  discussion  there  is,  the 
more  I  see  that  there  is  only  one  of 
two  ways.  One  way  is  not  to  consider 
such  a  thing  as  dead-locks,  but  to  banish 
the  word,  and  leave  the  solution  of  the 
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difficulties  to  the  good  feeling  of  the 
people  and  the  good  working  of  the  Con- 
stitution. The  other  way  is  the  proposal 
of  Mr.  Reid  to  subject  the  states  to  a 
popular  referendum,  and  thereby  destroy 
their  individuality. 

Mr,  1Iou>kr.  —  Why  not  discuss  one 
thing  at  a  time  ? 

Sir  JOHN  DOWNER.— I  think  it 
would  be  much  better  if  we  were  to  dis- 
cuss one  thing  at  a  time.  The  question 
is  very  much  involved,  seeing  that  the 
whole  ground  is  covered  in  clause  59. 

Mr.  Holder. — You  will  save  time  if 
you  take  each  point  separately. 

Sir  JOHN  DOWNER.— That  is  exactly 
what  I  do  not  mean  to  do.  If  we  keep  on 
striking  out  this  and  that  we  shall  at  last 
have  to  insert  something  we  do  not  like  at 
all.  It  is  much  wiser  for  us  to  deal  with 
the  whole  thing  at  once,  and  understand 
what  we  are  doing.  Take  a  test  vote  if 
you  like  ;  that  is  what  I  would  wish.  But 
Sir  Richard  Baker  cannot  say  that  any 
vote  is  a  test  vote.  It  is  quite  impossible 
for  us  to  prevent  a  question  being  put 
again  afterwards.  It  is  impossible  by 
excising  this  and  that  paragraph  to  deal 
with  the  question  at  all. 

Mr.  Holder. — Suppose  now  that  we 
put  something  in  1 

Sir  JOHN  DOWNER.— If  the  com- 
mittee will  strike  out  the  whole  of  the 
paragraph  and  put  nothing  in  I  will  go 
with  them.  But  the  Sydney  settlement 

Mr.  Isaacs. — There  was  no  Sydney 
settlement. 

Sir  JOHN  DOWNER.— In  a  sense  there 
was  not.  It  was  voted  for  by  members 
with  wide  differences  of  opinion;  and  in 
that  sense  there  was  no  settlement.  There 
was  a  distinct  vote  in  Sydney,  the  result 
of  which  is  represented  in  the  second 
paragraph,  and  that  I  do  not  think  was 
intended  to  be  conclusive.  I  want  to  hear 
a  little  more  of  other  proposals  which  may 
be  made  before  I  elect  in  which  way  I 
shall  vote. 

Question — That  the  words  proposed  to 
be  inserted  be  so  inserted — put. 


The  committee  divided 
Ayes 
Noes 


15 

28 


Majority  against  the  amendment    13 


Ayes. 
Braddon,  Sir  E.  N.  C.    Grant,  C.  H. 
Briggs,  H. 
Brown,  N.  J. 
Clarke,  M.  J. 
Crowder,  F.  T. 
Dobson,  H. 
Douglas,  A. 
Downer,  Sir  J.  W. 


Hassell,  A.  Y. 
Lee  Steere,  Sir  J.  G. 
Lewis,  N.  E. 
Moore,  W. 
Venn,  H.  \V. 

TeUer. 
Forrest,  Sir  J. 


Leake,  G. 
McMillan,  W. 
O'Connor,  R.  E. 
Peacock,  A.  J. 
A.       Quick,  Dr.  J. 
Reid,  G.  H. 
Solomon,  V.  L. 
Symon,  J.  H. 
Trenwith,  \V.  A. 
Turner,  Sir  G. 
Walker,  J.  T. 
Wise,  B.  R. 

Teller. 
Barton,  E. 

resolved  in  the  negative. 


Abbott,  Sir  J.  P. 
Berry,  Sir  G. 
Brunker,  J.  N. 
Carruthers.  J.  H 
Cockburn,  Dr.  J. 
Deakin,  A. 
Glynn,  P.  M. 
Gordon,  J.  H. 
Hackett,  J.  \V. 
Henning,  A.  H. 
Higgins,  H.  B. 
Holder,  F.  W. 
Howe,  J.  H. 
Isaacs,  I.  A. 
Kingston,  C.  C. 

Question  so 

Mr.  BARTON  (New  South  Wales).— I 
would  suggest  that,  as  this  matter  has 
been  considerably  debated  both  in  Sydney 
and  here,  wTe  should  take  an  early  vote  on 
the  paragraph. 

Mr.  KINGSTON  (South  Australia).— I 
shall  be  found  supporting  the  retention  of 
the  provision  for  a  consecutive  as  well  as 
a  double  dissolution.  It  occurs  to  me  that, 
whatever  was  the  necessity  for  providing 
some  means  for  the  settlement  of  dead- 
locks in  Sydney,  it  has  been  greatly  in- 
creased since  then  by  the  introduction  of 
debatable  matters  in  connexion  with  whieh 
it  is  very  possible  that  there  may  be 
a  conflict  of  state  interests  and  of  the 
interests  of  the  people  as  a  whole.  I  allude 
particularly  to  the  power  which  is  given 
to  the  Federal  Parliament  to  deal  with 
questions  of  railway  construction  and  ex- 
tension in  a  state,  and  I  allude,  above  all, 
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to  the  fact  that  there  is  for  ever  confided 
to  the  Federal  Parliament  the  duty  of 
distributing  amongst  the  states,  in  such 
proportions  as  they  please,  a  sum  which 
at  the  very  outset  will  be  between 
£4,000,000  and  £5,000,000,  and  which 
as  time  goes  on  must  increase.  There  is 
no  subject  on  which  there  is  more  likely 
to  be  a  conflict  amongst  the  states — a 
scramble,  a  bitterness,  a  trouble — than 
this,  and  we  should  be  altogether  want- 
ing in  our  duty  if  we  did  not  do  all 
we  can  for  the  purpose  of  securing 
harmony  between  the  representatives  of 
the  states  in  the  Senate,  and  the  people  of 
the  states  themselves,  and  harmony  also 
between  the  House  of  Representatives  and 
their  constituents.  When  this  provision 
was  originally  proposed  by  the  Hon.  Mr. 
Symon,  in  Sydney,  I  confess  that  I  did  not 
see  the  full  force  of  it,  but  the  more  one 
examines  it,  the  more  it  appears  to  be 
just  and  fair  and  right  so  far  as  the 
House  of  Representatives  is  concerned.  If 
you  have  not  a  provision  of  this  sort,  what 
is  the  position  1  Although  the  House  of 
Representatives  may  have  had  some  dis- 
pute with  the  Senate  in  a  Parliament 
which  has  ceased  to  exist,  and  although 
they  may  have  gone  to  their  constituents, 
and  secured  from  them  a  fresh  mandate, 
if  they  come  back  and  renew  the  discussion, 
and  the  Senate  hold  fast  to  their  original 
position,  you  cannot  send  the  Senate  to 
their  constituencies  without  sending  the 
House  of  Representatives  also. 

An  Honorable  Member. — Again? 

Mr.  KINGSTON.— Yes.  Is  that  fair  I 
The  members  of  the  popular  House  would 
be  subjected  to  two  dissolutions  before 
the  Senate  were  referred  back  to  their 
constituencies  for  an  expression  of  their 
views,  and  that  seems  to  me  to  be  a  mon- 
strous proposition.  Why  should  we  do 
anything  of  the  kind  ? 

Sir  John  Downer. — Why  should  we  do 
anything  at  all  1 

Mr.  KINGSTON.— I  have  already  dealt 
with  that  point.  I  say  that,  by  the  introduc- 
tion of  fresh  matter  into  the  Bill,  we  have 
[Mr.  Kingston. 


increased  the  probability  of  dead-locks 
and  disputes  to  an  alarming  extent,  and 
we  should  be  wanting  in  our  duty  if  we  did 
not  do  whatever  we  could  to  provide  a  facile 
means  of  ascertaining  whether  the  Senate, 
as  well  as  the  House  of  Representatives, 
were  supported  by  their  constituents. 

Sir  John  Forrest. — That  is  the  second 
provision  you  are  dealing  with. 

Mr.  KINGSTON.— I  am  referring  to 
the  two. 

Mr.  Higgins. — Do  you  intend  to  sup- 
port both? 

Mr.  KINGSTON.— I  do  intend  to  sup- 
port both.  I  do  not  think  there  is  any 
room  for  doubt  as  to  the  course  I  propose 
to  take. 

Sir  John  Forrest. — A  double  dissolu- 
tion after  a  single  dissolution  ? 

Mr.  KINGSTON.— Yes,  as  an  alterna- 
tive, at  the  option  of  the  Executive. 

Mr.  Isaacs. — How  will  that  test  the 
Senate  ? 

Mr.  KINGSTON.— In  the  first  instance, 
there  will  be  an  election  for  the  House  of 
Representatives,  and  that  will  test  the 
feeling  of  their  constituencies.  Then  you 
will  have  the  option,  if  the  dispute  is  still 
continued,  of  sending  the  Senate  to  their 
constituencies. 

Mr.  Isaacs. — Double  expense. 

Mr.  KINGSTON.— An  expense  not  to 
be  lightly  undertaken.  Look  at  it  in  this 
way.  There  has  been  a  dispute  on  a  live 
question — and  wre  can  only  anticipate  that 
powers  of  this  sort  will  be  put  into  force 
in  connexion  with  live  questions — and  in 
the  natural  order  of  things  there  is  a  dis- 
solution by  expiration  of  time.  The  House 
of  Representatives  go  to  their  constituen- 
cies, and  are  fortified  by  the  expression  of 
their  views.  The  members  come  back  fresh 
from  the  country  and  renew  the  contest. 
The  Bill  is  carried  by  the  necessary  statu- 
tory majority,  and  sent  up  to  the  Senate ; 
and  are  we  to  be  told  that  the  Senate  can 
still  say — "Although  there  is  very  good 
ground  for  believing  that  you  have  the 
mandate  of  the  constituencies  in  favour 
of  the  proposal  which  you  make,  we  will 
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hold  fast  to  our  position,  and  make  you 
go  through  the  idle  form  of  going  to  the 
people  a  second  time  before  you  can  ask 
us  to  test  our  position  by  going  to  our 
constituents  "? 

Sir  John  Forrest. — I  did  not  propose 
that. 

Mr.  KINGSTON.— I  am  happy  to  say 
that  my  right  honorable  friend's  proposal 
was  negatived,  and  now  we  have  the  pro- 
posal of  the  original  Bill  before  us.  My 
position  is  this :  As  long  as  both  Houses 
feel  that  they  are  liable  to  the  same  test 
and  the  same  penalty  as  regards  being 
sent  to  the  constituencies,  you  will  do 
away  to  a  very  great  extent  with  the 
probabilities  of  disagreement. 

Mr.  Higgins. — Is  not  that  answered  by 
the  second  paragraph,  if  you  have  a  simul- 
taneous dissolution  ? 

Mr.  KINGSTON.— But  this  is  the 
position  I  put  to  the  honorable  member  : 
A  House  of  Assembly,  fresh  from  its 
constituents,  renews  its  contest  with  j 
the  Senate,  and  is  it  fair  to  require 
that  House  to  again  go  to  its  constitu- 
ents by  means  of  a  double  dissolution 
before  you  can  require  the  Senate  to  be 
similarly  tested  ?  I  think  not.  I  do  not 
think  that  a  clause  of  this  kind  will  often 
be  required  to  be  put  into  operation.  1 
think  the  very  moral  effect  of  it  would 
secure  all  that  is  required.  And  I  would 
say  in  this  connexion,  as  was  stated  by 
Mr.  Symon  when  he  originally  introduced 
the  proposal,  that  it  is  founded  on  South 
Australian  legislation.  The  position 
there  is  that  if  in  any  Parliament  a  Bill 
is  passed  by  the  House  of  Assembly  and 
rejected  by  the  Council,  and  in  the  next 
successive  Parliament  it  is  similarly 
treated  by  the  Legislative  Council,  either 
both  Houses  can  be  dissolved  or  writs 
oan  be  issued  for  the  election  of  a  third 
of  the  members  of  the  Legislative  Council 
under  circumstances  in  which  no  fresh 
writs  will  be  subsequently  issued  till  the 
numbers  are  reduced  by  vacancies  or  re- 
tirements to  the  number  originally  named 
in  the  Constitution.     We  have  never  had 


to  have  actual  recourse  to  a  provision  of 
that  sort,  but  the  effect  of  it,  I  believe, 
has  been  to  conduce  to  much  greater 
harmony  between  the  two  Chambers  of 
Legislature — harmony  such  as  we  are 
striving  to  secure  in  the  Federal  Parlia- 
ment which  is  to  be  established. 

Mr.  Isaacs. — Because  you  have  only 
one  constituency  there — the  people  of 
South  Australia. 

.  Mr.    KINGSTON.  —  We   have  various 
districts. 

Mr.  Isaacs.— Yes,  but  still 

Mr.  KINGSTON.— Furthermore,  there 
is  a  greater  difference  in  the  character  of 
the  constituencies  there  than  there  will  be 
under  the  Federation.  Of  course,  there  is 
a  property  qualification  there,  and  there  is 
no  such  difference  in  regard  to  the  federal 
franchise  ;  but  so  far  as  the  Federal  Parlia- 
ment is  concerned,  although  the  difference 
in  the  grouping  may  be  greater,  I  venture 
to  assure  my  honorable  and  learned  friend 
that  there  is  a  greater  difference  in  the 
position  of  the  two  Chambers  in  the  South 
Australian  Parliament  than  there  will  be 
in  the  case  of  the  Federal  Parliament.  The 
position,  therefore,  for  which  I  contend 
in  connexion  with  the  retention  of  this 
clause,  is  that  you  do  not  require  in  all 
cases  before  you  can  send  the  Senate  to 
its  constituencies  that  the  House  of  As- 
sembly shall  accompany  it,  but  that  there 
shall  be  power  when,  as  it  were,  the  House 
of  Assembly  is  fresh  from  its  constituents, 
to  dispense  with  the  useless  form  of  send- 
ing it  again. 

Mr.  Isaacs. — But  that  is  not  the  posi- 
tion under  this  clause. 

Mr.  TRENWITH  (Victoria). —It  ap- 
pears to  me  that  the  first  of  these  clauses 
is  extremely  unjust,  and  is  likely  to  lead 
to  an  unfair  use  of  the  Constitution.  It 
proposes  in  the  event  of  a  dispute  between 
the  two  Houses  to  penalize,  by  a  consecu- 
tive, or  a  prospective  consecutive,  dissolu- 
tion, one  House.  Theiijwe  might  have  a 
dispute  arising  between  the  two  Houses, 
in  which,  if  there  were  any  considerable 
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pressure,  the  Second  Chamber  might  say 
— "Well,  we  will  wait  a  bit,  and  bide  the 
result  of  the  dissolution  of  the  House  of 
Assembly."  Now,  that  seems  to  me  to  be 
altogether  inequitable. 

Mr.  Symon. — Why  should  not  they  ? 

Mr.  TRENWITH.— For  the  reason  that 
it  will  be  very  much  in  the  nature  of  a 
gamble.  The  Second  Chamber  may  say 
and  act  as  if  it  believed  that  in  this  con- 
flict "  it  is  all  to  nothing  with  us ;  if  the 
Assembly  is  sent  to  its  constituents,  and 
has  a  majority  after  it  has  been  so  sent 
in  favour  of  the  proposed  law,  we  will 
give  in  "  ;  whereas  if  there  were  a  double 
or  a  joint  dissolution,  upon  further  dis- 
agreement of  a  character  that  became 
so  acute  that  it  could  not  be  otherwise 
settled,  the  position  would  be  entirely 
different,  and  there  would  be  equal  pres- 
sure upon  both  Houses  to  concede. 
With  the  prospect  of  a  consecutive  disso- 
lution there  is  not  equal  pressure  on  both 
Houses.  It  seems  to  me  that,  as  both 
Houses  are  part  of  the  Constitution,  both 
Houses  ought,  in  obedience  to  their  duty 
to  the  people,  to  do  everything  they  can 
to  concede  whatever  is  reasonable  to  the 
opinions  of  each  other.  When  they  both 
have  equal  obligations  in  this  connexion, 
they  will  both  have  the  fear  of  equal 
pressure  to  induce  them  to  concede,  and 
in  the  event  of  a  dispute  becoming  so 
acute  that,  in  obedience  to  their  view  of 
wThat  was  right  to  their  constituencies, 
neither  House  could  concede  any  more, 
and  there  was  still  a  difference  between 
them  not  capable  of  being  bridged  over 
without  a  dissolution,  surely  the  penalty 
should  be  on  both  Houses,  and  not  on  one 
only.  It  seems  to  me,  therefore,  that  if 
the  first  clause  were  struck  out,  and  we 
were  left  with  the  clause  providing  for 
a  double  dissolution  in  the  event  of  a 
dead-lock  which  could  not  be  settled  by 
any  other  means,  we  should  be  placing 
(as  we  ought  to  place)  both  branches 
of  the  Legislature  on  exactly  the  same 
footing,  both  liable  to  the  same  penalty. 
Because  it  is  a  penalty. 
[Mr.  Trauvith. 


Mr.  Walker  — It  will  be  a  greater 
penalty  on  one  House  than  on  the  other; 
in  the  one  case  the  term  of  election  is  six 
years,  and  in  the  other  only  three. 

Mr.  TRENWITH.— If  both  Houses  are 
dissolved  the  penalty  is  the  same.  The 
penalty  is  the  turmoil,  the  trouble,  and 
the  expense  of  a  general  election.  That 
is  a  penalty  which  honorable  men,  feeling 
that  they  are  fighting  fairly  in  the  in- 
terests of  the  people  they  represent,  will 
never  shrink  from  incurring. 

Mr.  Walker. — The  penalty  involves 
the  sacrifice  of  a  seat  tenable  for  six  years 
in  the  one  case  and  not  in  the  other. 

Mr.  TRENWITH.  —  The  penalty  is 
equal ;  there  is  no  six  years  involved  in 
the  dissolution. 

Mr.  Walker. — The  members  of  the 
Senate  will,  at  any  rate,  stand  to  forfeit 
the  second  half  of  their  term. 

Mr.  TRENWITH.— There  is  no  such 
question  involved  in  the  dissolution.  The 
penalty  is  the  possible  loss  of  the  seats 
the  members  hold,  and  the  expense, 
labour,  and  trouble  of  an  election.  It 
seems  to  me,  in  this  matter,  what  should 
be  considered  is  the  interests  of  the 
people;  and  it  is  in  the  interests  of  the 
people  that  they  should  be  relieved,  as  far 
as  practicable,  from  unnecessarily  frequent 
elections,  because,  while  a  general  election 
is  an  expense  and  a  hardship  upon  repre- 
sentatives, if  it  is  extraordinary  or  prema- 
ture, it .  is  also  an  expense  and  a  hardship 
upon  the  people  who  take  part  in  it, 
who  must  lose  time  in  voting,  and  who 
must  occupy  time  in  making  themselves 
acquainted  with  the  views  of  the  candi- 
dates in  connexion  with  the  election. 

Sir  Edward  Braddon. — Then  why  ex- 
tend the  evil? 

Mr.  TRENWITH.— It  seems  to  me 
that  you  minimize  the  evil  by  making  a 
dissolution  joint  instead  of  consecutive, 
because  otherwise  one  House  can,  in  the 
most  airy  manner,  submit  the  other 
House  to  dissolution  without  any  fear  of 
a  penalty  upon  itself ;  but  if  both  Houses 
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are  to  be  dissolved,  in  the  event  of  their 
not  being  able  to  agree,  you  have  a  much 
greater  inducement  for  them  to  come  to 
an  agreement,  if  that  be  at  all  possible. 

Sir  Edward  Braddon. — You  admit  that 
the  Senate  would  yield  to  the  popular 
vote  in  favour  of  the  House  of  Repre- 
sentatives? 

.Mr.  TRENWITH.— That  is  not  the 
point  entirely.  It  would  more  frequently 
yield  after  a  dissolution  than  before.  My 
view  is  that  if  you  have  a  Constitution 
which  entails  upon  them  the  possibility  of 
facing  their  constituencies,  you  will  make 
both  Houses  more  careful  not  to  disagree 
unless  they  have  very  strong  reasons  for 
so  doing.  But  if  you  have  one  House 
only  to  be  sent  to  the  country,  you 
offer  no  inducement  to  the  other  House  to 
be  reasonable.  They  will  say  in  an  airy 
manner  — "It  means  only  that  they  will 
have  to  go  to  the  country.  If  instead 
of  that,  we  had  to  go  to  our  constituents 
we  would  give  in  to  the  wishes  of  the 
community."  They  would  much  more 
frequently  come  to  a  disagreement  that 
would  lead  to  a  dissolution  of  one  House, 
than  they  would  if  they  knew  they  would 
themselves  have  to  go  to  the  country  con- 
currently. My  view  is  that  we  are  not 
to  frame  a  Constitution  that  will  lead  to 
dissolutions ;  we  are  to  frame  a  Con- 
stitution which  will  lead  to  agree- 
ment between  the  two  Houses,  and  thus 
avoid  dead-locks.  We  are  only  creating  a 
dissolution  in  order  that  if  a  dispute  is  of 
such  an  acute  character  that  no  agreement 
can  be  induced  by  any  other  method,  we 
adopt  the  final  resort  of  referring  to  the 
people,  not  to  the  electors  of  one  House,  but 
to  the  electors  of  both  Houses.  I  hope  that 
this  view  will  be  carefully  considered  by 
honorable  members.  I  know  that  a  large 
number  of  honorable  members  feel  that 
the  Senate 

Mr.  Douglas. — Is  an  abomination. 

Mr.  TRENWITH.— I  do  not  say  that, 
but  I  feel  that  as  the  provisions  are  being 
passed  in  this  Bill  they  will  be  an  abomi- 
nation.     A  large    number    of    honorable 


members  desire  that  the  Senate  should 
be  the  dominant  House.  I  am  confident 
that  a  large  number  feel  that  the  Senate 
will  be  the  dominant  House. 

Mr.  Symon. — There  is  no  chance  of  that 
under  this  Constitution.  The  Senate  has 
been  gradually  reduced  to  impotence. 

Mr.  TRENWITH.— I  am  very  much 
afraid  that  in  this  Constitution  as  we  have 
it  the  Senate  will  be,  to  a  prejudicial 
and  baneful  extent,  dominant  in  resisting 
legislation  that  the  people  desire. 

Mr.  Wise. — Why,  under  this  Constitu- 
tion, the  Senate  will  be  the  democratic 
House. 

Mr.  TRENWITH.— It  is  easy  to  say 
that ;  but  a  declaration  of  that  character 
proves  nothing.  The  democratic  House 
will  be  the  House  in  which  all  the  people 
are  represented  equally.  The  Senate  will 
not  be  such  a  House  ;  it  will  be  a  House 
in  which  the  people  in  one  constituency 
will  have  eight  or  nine  times  as  much 
political  power  as  the  people  in  another 
constituency.  How  any  one  can  declare 
that  that  will  be  a  democratic  House,  I 
cannot  understand! 

Mr.  Douglas. — Because  they  are  to  be 
elected  by  the  general  public  they  are 
not  democratic. 

Mr.  TRENWITH.— I  have  not  said 
that ;  but  I  say  that,  because  one  section 
of  the  public  is  eight  times  more  powerful 
than  another  section  in  the  election  of  the 
Senate,  it  cannot  be  democratic.  I  hope 
there  will  be  very  few  cases  of  disagree- 
ment»between  the  Houses.  I  am  inclined 
to  think  there  will  be  very  few,  but,  if 
disagreements  arise,  as  undoubtedly  they 
will,  there  ought,  if  this  Constitution  is  to 
be  equitable,  to  be  penalties — if  there  are 
penalties  for  disagreement — inflicted  on 
both  Houses.  I  am  not  asking  for  any 
concession  or  favour  for  the  House  of 
Representatives  any  more  than  for  the 
Senate,  but  I  am  urging  that  no  con- 
sideration or  favour  should  be  given  to 
the  Senate  which  is  not  given  to  the 
House  of  Representatives. 
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Sir  John  Forrest. — You  are  not  giving 
the  Senate  the  same  powers,  but  you  want 
to  inflict  the  same  penalties. 

Mr.  TKENWITH.— No,  because  to  give 
them  the  same  powers  would  render 
federation  absolutely  impossible. 

Mr.  McMillan. — It  is  not  worth  while 
discussing  that  question. 

Mr.  TRENWITH.— I  agree  with  that, 
and,  if  honorable  members  will  pardon  me, 
I  will  decline  to  take  note  of  any  further 
interjections.  It  seems  to  me  that  the 
point  I  have  urged  is  worthy  of  considera- 
tion. We  are  framing  a  Constitution 
which  must  be  accepted  by  the  people. 
Whatever  honorable  members  may  think 
about  the  system,  they  must  know  that 
there  is  a  very  strong  prejudice  in  the 
public  mind,  in,  at  any  rate,  two  of  the 
colonies,  against  the  Second  Chamber,  or 
what  they  have  been  accustomed  to  call 
the  Upper  House.  Rightly  or  wrongly, 
that  prejudice  exists,  and  the  prospects 
of  federation  turn  upon  the  prejudices 
of  the  people  not  being  unduly  roused. 
There  is  a  very  grave  danger  that 
their  prejudices,  as  I  will  call  them 
for  argument's  sake,  will  lead  to  the  de- 
feat of  federation.  I  confess  that  there 
have  been  bitter  reasons  in  this  and 
some  of  the  other  colonies  for  those  pre- 
judices. At  any  rate,  the  prejudice  is 
there,  and  if  a  proposition  goes  to  the 
people  for  their  sanction  that  obviously 
penalizes  one  House,  there  will  be 
a  strengthening  and  spreading  of  that 
prejudice  which  will  be  injurious  to 
the  carrying  of  this  Bill.  I  earnestly 
hope  that  honorable  members  will  decide 
to  adopt  this  provision,  which  may  not,  and 
in  many  instances  I  believe  will  not,  lead 
to  a  double  dissolution  very  frequently. 
If  we  do  not  provide  some  remedy,  there 
will  be  an  inducement  offered  to  one 
House  to  remain  in  its  condition  of  obsti- 
nacy, knowing  that  it  has  nothing  to  lose 
— that  it  has  first  the  power  of  penalizing 
the  other  Chamber  and  then  it  can  back 
down. 

[Mr.  Trenwith. 


Mr.  DOBSON  (Tasmania).— We  dis- 
cussed the  rivers  question  for  ten  days,  we 
spent  five  days  discussing  the  railway 
rates,  and  a  whole  day  and  night  in  dis- 
cussing one  clause  at  our  last  sitting. 
Therefore,  I  think  we  may  be  pardoned  if 
we  devote  a  few  hours  to  the  discussion  of 
one  of  the  most  important  questions  in 
relation  to  the  Constitution.  The  subject 
is  divided  into  three  parts.  First,  there 
is  the  point  expressed  by  Sir  John 
Downer  —  that  our  Constitution  is  so 
admirably  framed  that  the  causes  of 
dead -locks  have  been  diminished  almost 
out  of  existence,  and  the  ordinary  dis- 
agreements which  will  take  place  about 
social  and  industrial  legislation  do  not 
want  these  drastic  changes  which  hon- 
orable members  are  suggesting. 

Mr.  Deakin. — The  Premier  of  South 
Australia  has  expressed  exactly  the  oppo- 
site opinion. 

Mr.  DOBSON.— I  am  aware  of  that. 
From  the  king  of  democrats,  as  the  Pre- 
mier of  South  Australia  is,  and  from  the 
first  lieutenant  of  democrats  (Mr.  Tren- 
with), we  could  expect  no  other  gospel; 
but  it  does  not  follow  that  that  gospel 
will  be  one  of  prosperity  for  the  people  of 
Australia.  I  believe  firmly  that  this  is 
a  bogy,  and  that  we  want  no  provision 
against  dead-locks  and  disagreements.  I 
am  of  opinion  that  there  is  no  danger 
of  dead-locks,  but  now  we  are  going 
to  have  such  a  provision  made,  and 
I  admit  the  feeling  of  the  Conven- 
tion is  against  me  on  that  point.  Are 
we  to  have  a  consecutive  dissolution,  or 
are  we  to  have  both  Houses  sent  to  the 
same  people  at  the  same  time?  The 
simultaneous  dissolution  for  which  Mr. 
Kingston  has  argued  would  be  a  very 
great  blot  on  our  Constitution,  and  I  do 
not  follow  him  in  the  arguments  he  has 
used.  Both  these  Houses  are  elected  by  the 
same  people  under  manhood  suffrage,  but 
they  have  not  both  the  same  privileges. 
When  Mr.  Kingston  asked — "  WThy  should 
one     House    be     penalized     more     than 
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another?"  I  would  say  for  the  simple 
reason  that  the  House  of  Representatives 
has  all  the  financial  privileges.  It  dic- 
tates the  financial  policy  of  the  country. 
It  controls  the  public  purse;  it  forms 
the  Government,  and  it  unmakes  the  Go- 
vernment; and  with  all  these  privileges, 
does  it  lie  in  the  mouth  of  my  honorable 
friend  to  say  that  both  Houses  should  go  to 
the  country  together  1  Why  penalize  one 
House  more  than  the  other  ?  That  is  a  false 
way  of  putting  it,  but  even  if  it  was  true 
it  is  an  unfair  way  to  put  it.  The  House 
which  dictates  the  policy,  the  House 
which  brings  in  some  financial  scheme, 
ought  to  have  the  courage  of  its  opinions, 
and  if  it  is  satisfied  that  it  is  right,  when 
the  other  House  refuses  to  pass  its  mea- 
sures, it  ought  to  be  proud  to  go  to  the 
country,  face  the  music,  and  get  a  verdict 
from  the  people. 

Mr.  Higgins. — This  does  not  apply  to 
financial  measures  only. 

Mr.  DOBSON.— I  am  perfectly  well 
.■aware  of  that,  but  my  honorable  friend 
(Mr.  Isaacs)  was  arguing  that  both  Houses 
should  be  penalized  together.  He  was 
arguing  that  it  would  be  most  unfair  to 
send  the  House  which  controls  every- 
thing to  the  country  without  the  other. 
I  am  arguing  that  it  is  the  logical  sequence 
of  things — it  is  fair  play,  justice,  common 
sense.  The  Senate  has  no  power  in  con- 
nexion with  finance  and  revenue  compared 
to  the  House  of  Assembly,  and  therefore 
the  House  which  brings  in  financial  mea- 
sures ought  to  go  to  the  country  first.  I 
can  hardly  conceive  that  there  can  be  any 
arguments  on  the  other  side  in  favour  of 
a  simultaneous  dissolution  as  strong  as 
those  in  favour  of  making  the  House  of 
Representatives  go  to  the  country  first. 

Mr.  Isaacs. — It  may  have  just  come 
back  from  a  general  election  with  a  policy 
indorsed. 

Mr.  DOBSON.— If  we  provide  by-and- 

by  that  it  shall  not  be  dissolved  until  after 

the  expiration  of  six   or  twelve  months,  it 

will  get  rid  of  that  objection.     Surely  my 

[134] 


honorable  friend's  interjection  does  not 
do  away  with  the  arguments  I  have  been 
using  1  I  think  that  the  Senate  will  have 
the  common  sense,  and  the  intelligence, 
and  the  patriotism,  in  nineteen  cases  out 
of  twenty,  to  follow  the  policy  of  the 
House  of  Representatives  when  it  has 
recently  come  back  indorsed  with  a  ver- 
dict by  the  people.  I  join  issue  with 
Mr.  Isaacs,  and  I  regret  to  have  to  join 
issue  with  so  very  learned  a  member.  He 
said  that  the  argument  as  to  the  House 
of  Lords,  instead  of  being  an  argu- 
ment in  favour  of  Sir  John  Forrest,  was 
an  argument  against  him.  I  think  Sir 
John  Forrest  was  perfectly  right  in  what 
he  said.  Mr.  Isaacs  pointed  out  that  the 
British  Constitution  allows  the  will  of  the 
people  to  have  its  way.  The  British  Con- 
stitution, as  it  is  written,  does  nothing 
of  the  kind,  because  the  House  of  Lords 
to-morrow  can  reject  a  financial  measure 
if  they  like.  But  the  House  of  Lords 
never  refuse  to  carry  out  the  will  of  the 
people,  with  some  exceptions  which  I  will 
point  out;  not  because  of  the  Constitu- 
tion, but  because  of  their  common  sense, 
because  they  are  in  touch  with  the  people, 
because  they  know  their  duty,  and  be- 
cause they  help  the  House  of  Coittmona 
to  work  properly  and  intelligently  the 
two-Chamber  system. 

Mr.  Isaacs. — Because  it  is  part  of 
the  Constitution  now  that  they  shall  not 
do  so. 

Mr.  DOBSON.— In  order  to  demolish 
my  honorable  friend  absolutely,  let  me 
give  him  one  or  two  illustrations  of  what 
the  House  of  Lords  have  done.  When  Sir 
William  Harcourt  brought  in  perhaps  the 
most  democratic  tax  which  the  English 
nation  or  the  people  of  any  colony  have 
ever  seen,  the  House  of  Lords  passed  it 
without  a  murmur.  I  believe  the  Duke  of 
Devonshire  did  make  a  very  few  murmurs; 
he  said  he  could  not  keep  up  Chatsworth, 
and  the  people  of  England  would  be 
deprived  of  the  pleasure  of  seeing  his 
beautiful  country  residence,  but  the 
House  of  Lords  passed   the  Bill.     What 
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did  they  do  when  the  Home  Rule  Bill 
came  up  ?  It  came  up  to  the  House  of 
Lords,  backed,  according  to  Mr.  Isaacs  and 
Mr.  Higgins,  by  the  verdict  of  the  people 
— backed  by  the  Gladstonian  Government. 
Did  the  House  of  Lords  then  regard  the 
verdict  of  the  people  ?  No  ;  the  House  of 
Lords  ventured  to  think  that  the  verdict 
of  the  people  was  wrong,  and  six  years  ago 
they  absolutely  rejected  the  Bill.  Now, 
you  find  that  the  House  of  Lords,  looking 
into  the  far  future,  and  weighing  this 
momentous  question,  which  involved  the 
separation  of  the  empire,  were  right,  and 
the  people  were  wrong.  That  is  the  benefit 
of  your  bi-cameral  system. 

Mr.  Glynn. — You  are  dealing  with 
large  assumptions  now. 

Mr.  DOBSON. — Let  me  give  my  friend 
(Mr.  Isaacs)  another  illustration. 

Mr.  Higgins. — But  that  is  a  wrong 
one. 

Mr.  DOBSON.— What  did  the  House 
of  Lords  do  when  the  Gladstonian  Govern- 
ment sent  up  an  Employers'  Liability  Bill 
— a  most  democratic  measure,  in  favour,  I 
suppose,  of  the  miners'  and  labour  organiza- 
tions throughout  the  United  Kingdom. 
The  House  of  Lords  put  the  Bill  into  the 
waste-paper  basket,  and  absolutely  refused 
to  carry  out  the  will  of  the  people,  be- 
cause of  their  common  sense  and  their 
desire  to  do  what  they  thought  was  fair. 
And  what  do  you  see  now?  Three 
or  four  years  pass  by,  another  Bill  goes  up 
to  make  the  employer  absolutely  liable, 
with  a  limit  as  to  amount,  for  injury  to 
his  employe,  not  making  any  part  of  the 
damage  which  is  done  fall  on  either  the 
Government  or  the  employe,  but  making 
it  all  fall  on  the  employer.  This  Bill, 
introduced  by  Mr.  Chamberlain,  goes  up 
to  the  House  of  Lords,  and  the  House  of 
Lords,  being  in  touch  with  the  people,  de- 
siring to  work  the  bi-cameral  system  pro- 
perly, and  seeing  that  the  Bill  has  elements 
of  fairness  in  it,  what  did  it  do  ?  The  Bill 
was  passed,  because  it  was  in  accordance 
with  common  sense  and  reason,  whereas 
[Mr.  Dolsoru 


the    Bill   sent   up   by    Mr.    Asquith    was 
not  in  accordance  with  what  they  thought 
was     fair     play.      Here     is    Mr.     Isaacs 
using    this   argument   against    Sir    John 
Forrest  when  the  right  honorable  member 
is    perfectly    right.     I  hope   that  I   have 
given   enough   illustrations  to  show   that 
Mr.     Isaacs  is  wrong.     If  you  have   the 
most  democratic  Constitution  in  the  world 
— and  your  press  is  never  tired  of  telling 
you  that  you   have — you   have   the    most 
democratic    Constitution     in    the     world 
principally  because  you  have  both  your 
Chambers   elected    on    the  manhood    suf- 
frage system.     There  is  no  difference  be- 
tween   them.     The    whole    of    the    men, 
and  the  women,  too,  in  South  Australia, 
elect   your    two    Chambers.      When   you 
then  talk  about  sending   the    Senate   to 
the  people,  are  you  not  wrong?     Is  not 
the    price   you    pay   for   that  democratic 
Constitution,    is   not   the    price   you    pay 
for  having  both  Houses  elected  by   one 
man   one   vote    without    an    element    of 
conservatism    about   it,    that  you   cannot 
send  that  Chamber   to  the    people  until 
the  democratic    House — the    House  that 
controls  and  initiates  the  policy — has  gone 
there  first  ?     If  the  Senate  was  elected  on 
a   property   or   conservative   franchise,   I 
could  believe  more  than  I   do  now  in  the 
argument  that  both   Houses  ought  to  go 
together.    But,  considering  that  they  both 
come  from  the  same  people  without  their 
being  any  difference  whatever,  surely  the 
House   of  Representatives  should  go  first 
to    the    country,    and    then    if   it   comes, 
back    indorsed     with     a      verdict     from 
the    people,    the    Senate    being    elected 
by   exactly   the   same    electorate,    ought 
to    pass    the    measure,    and    if    it    does 
not     it    will    be     on    account    of     some 
great  step  forward  which   means   indus- 
trial or  social   revolution.     In  that  case, 
what    is    the   meaning  of    the  bi-cameral 
system  if  it  is  not  to  give  to  our  people 
the  safeguard  of  having  a  Second  Cham- 
ber in  your  Constitution,   which   cannot 
be   frightened   or   coerced   by  being  told 
that   it    has  to   go  to   the   electors  also? 
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I  therefore  hope,  aa  we  have  rejected  the 
amendment  of  Sir  John  Forrest  in  favour 
of  the  Senate  never  going  to  the  people, 
but  of  botli  Houses  voting  together,  that 
we  will  shrink  from  having  a  simultaneous 
dissolution,  but  will  make  the  House  of 
Representatives  responsible  for  its  policy, 
face  the  electors  first,  and  then  after  that 
you  may  dissolve  the  Senate  if  you  like. 
I  do  not  approve  of  it,  but  I  suppose  we 
will  have  to  consent. 

Mr.  GLYNN  (South  Australia).— I  in- 
tend to  vote  for  the  excision  of  the  first 
paragraph.  I  had  some  doubt  as  to  what 
I  would  do  until  Mr.  Dobson  got  up,  but 
certainly  the  analogy  he  drew  between  the 
House  of  Lords  and  the  Senate,  endea- 
vouring to  support  the  action  of  the 
Senate  by  the  history  of  the  House  of 
Lords,  has  determined  me  to  oppose  the 
first  part  of  the  clause.  If  the  Senate  is 
to  be  at  all  analogous  to  a  House  in 
which  I  believe  three  form  a  quorum, 
in  which  a  good  many  members  may 
vote  by  proxy,  within  which  some  mem- 
bers never  go  once  in  six  years — if  the 
Senate  is  to  represent  a  House  like 
that,  I  am  not  going  to  do  anything  to 
protect  it. 

Mr.  Dobson. — You  do  not  answer  my 
arguments. 

Mr.  GLYNN. — I  do  not  know  where 
your  arguments  came  in ;  you  were  deal- 
ing largely  with  assumptions. 

Mr.  Dobson. — I  was  giving  facts. 

Mr.  GLYNN. — The  honorable  member 
said  that  the  House  of  Lords  were  the 
saviours  of  the  unification  of  the  empire 
by  the  fact  that  they  saved  public 
opinion  from  having  precipitated  the  em- 
pire into  disintegration.  The  honorable 
member  was  really  dealing  with  assump- 
tions there. 

The  CHAIRMAN.— Does  the  honorable 
member  think  that  this  is  strictly  relevant 
to  the  clause  1 

Mr.  GLYNN. — I  am  afraid  that  it  is 
not  relevant  to  the  clause  ;  but,  unfortu- 
nately, the  bad   example  of  going  off  at  a 


tangent  was  set  to  me  by  I  h- 

I  rise  principally  to  mention  that,  alth 
I  shall  vote  for  the  excision  of  the  first 
paragraph,  I  shall  endeavour  to  amend 
the  second  paragraph  in  the  direction  I 
previously  indicated.  I  am  desirous  that 
it  should  provide  that  when  the  Senate  lias 
rejected  a  measure  passed  by  the  House 
of  Representatives  by  an  ordinary  majority, 
if  in  the  next  session,  without  the  inter- 
vention of  a  general  election,  that  m<-a 
sure  is  again  passed  by  the  House  of 
Representatives  by  an  absolute  majority, 
or  after  the  intervention  of  an  election 
by  an  ordinary  majority,  and  is  again 
rejected  by  the  Senate,  the  Governor- 
General  may  dissolve  both  Houses.  If 
you  allow  the  dissolution  of  the  t\v> 
Houses  directly  a  disagreement  occurs, 
you  prevent  the  Senate  from  exercisinu' 
its  functions  as  a  check  upon  the  Lower 
House  in  staying  the  hand  of  precipitate 
legislation,  but  the  provision  that  I 
desire  to  see  carried  into  effect  will  not 
penalize  the  Senate,  and  at  the  same  time 
it  will  prevent  any  dead-lock. 

The  CHAIRMAN.— I  would  point  out 
to  the  honorable  and  learned  member 
(Mr.  Glynn)  that  if  he  votes  against  the 
first  paragraph  of  the  clause,  and  that 
paragraph  is  omitted,  he  cannot  put  into 
the  second  paragraph  a  provision  of  very 
much  the  same  effect  as  the  provision  con- 
tained in  the  first  paragraph. 

Mr.  SYMON  (South  Australia).  —I  rise 
to  point  out  to  the  honorable  and  learned 
member  whatyou,  sir,  have  just  stated,  that, 
if  the  first  paragraph  is  omitted  it  will  be 
impossible  to  mould  the  second  paragraph 
in  such  a  way  as  would  accomplish  his 
purpose.  I  agree  with  him  that  we  must 
be  careful  that  we  do  not  give  undue 
weight  to  the  arguments  of  those  who 
support  the  simultaneous  dissolution,  be- 
cause that  arrangement,  would  have  the 
effect  of  practically  penalizing  the  Sen- 
ate for  doing  the  work  which  it  was 
appointed  to  do.  The  Senate  is  to  be  con- 
stituted upon  a  twofold  basis,  and  for  two 
purposes.     It  is  to  be  the  States  House, 
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and  that  is  the  only  circumstance  which 
gives  it  dignity  and  lends  it  strength. 
We  are  also  creating  a  bi-cameral  system 
of  legislation.  No  one  has  ever  disputed 
that  that  is  what  we  are  doing.  One  of 
the  essentials  to  the  system  is  that  the 
Senate  shall  be  a  revising  and  suspending 
Chamber.  In  so  far  as  it  will  be  the 
States  House,  it  should  not  be  subject  to 
any  dissolution  at  all.  If  it  is  there  for 
the  purpose  of  protecting  the  freedom  of 
the  people  and  the  integrity  of  the  states, 
you  ought  not  to  menace  it  in  any  shape 
or  form.  It  is  only  in  respect  to  its 
functions  as  a  revising  and  suspending 
Chamber  that  you  have  any  right  what- 
ever to  subject  it  to  dissolution  or  to  any 
other  form  of  coercion. 

Mr.  Higgins. — If  you  dissolve  the 
Senate  as  a  revising  Chamber  you  must 
also  dissolve  it  as  a  States  House. 

Mr.  SYMON.— I  know  that  that  fol- 
lows. It  is  because  we,  who,  in  Adelaide, 
resisted  any  kind  of  concession,  and  re- 
sisted the  proposals  for  settling  dead- 
locks suggested  by  the  honorable  and 
learned  member  (Mr.  Wise),  feel  the 
pressure  of  the  cause  of  federation  that 
we  are  willing  to  make  this  great  stride 
for  the  advancement  of  the  cause,  and  to 
submit  to  the  Senate  being  dissolved.  I 
would  not  support  a  proposal  allowing  the 
Senate  to  be  dissolved  if  it  were  not  that 
I  believed  that  public  opinion,  certainly 
in  some  of  the  larger  colonies,  desires  to 
have  some  control  over  the  Senate  by  a 
provision  which  will  allow  it  upon  occasion 
to  be  sent  to  its  constituents,  of  whom 
they  form  part.  What  I  want  to  point  out 
to  honorable  members  is  the  danger  of 
disregarding  the  consitutional  rule  that, 
when  you  are  dealing  with  a  revising  and 
suspending  Chamber,  you  are  paralyzing 
its  functions  and  reducing  it  to  a  condi- 
tion of  impotence  if,  the  moment  it  dis- 
agrees with  the  other  House  of  Legisla- 
lature,  it  i3  threatened  with  dissolution. 
It  is  a  perfect  farce — a  ridiculous  mon- 
strosity— to  pass  a  provision  of  that 
kind. 

[Mr.  Symon. 


Mr.  Fraser.  —According  to  your  theory, 
the  Senate  will  not  disagree  with  the 
House  of  Representatives  at  all. 

Mr.  SYMON. — I  do  not  believe  that 
there  will  be  serious  disagreement  upon 
one  subject  of  legislation  in  a  thousand. 
Of  course,  we  must  not  expect  perfect 
immunity  from  the  ordinary  causes  of  dif- 
ference between  Houses  of  Legislature ;  we 
must  submit  to  that.  But  we  know  per- 
fectly well  that  dead-locks,  bringing  about 
a  kind  of  temporary  wreck  of  constitu- 
sional  government,  are  next  to  impossible. 
They  have  never  occurred  in  America, 
where  the  Senate  is  clothed  with  all  kinds 
of  executive  and  other  powers,  of  which, 
if  I  may  use  the  expression,  the  Senate 
created  in  this  Constitution  has  been 
despoiled.  Here  you  have  a  Senate  which 
cannot  possibly  be  a  class  Chamber. 
Whether  it  will  or  will  not  be  the  demo- 
cratic House,  as  the  honorable  and  learned 
member  (Dr.  Cockburn)  and  others  of  us 
think,  it  cannot  possibly  be  a  class 
Chamber,  because  it  will  be  elected  upon 
absolutely  the  same  suffrage  as  the  mem- 
bers of  the  House  of  Representatives. 

Mr.  Higgins. — They  have  dead-locks 
frequently  in  America,  and  they  always 
end  in  favour  of  the  Senate. 

Mr.  SYMON. — My  honorable  and  learned 
friend  is  mistaken. 

Mr.  Isaacs. — No,  he  is  perfectly  right. 

Mr.  SYMON.— Not  at  all.  There  have 
been  differences  there,  but  there  has  never 
been  a  dead.-lock  resulting  in  the  stoppage 
of  civil  government,  which,  of  course,  is 
what  a  dead-lock  really  means. 

Mr.  Isaacs. — The  people  have  had  to 
give  way. 

Mr.  SYMON.  —  My  honorable  and 
learned  friend  has  solved  the  whole  ques- 
tion in  that  remark.  Common  sense,  the 
genius  of  the  English-speaking  people  for 
government,  always  leads  to  the  settle- 
ment of  these  matters. 

Mr.  Deakin. — Yon  have  three  divided 
powers  of  government,  unable  to  work  in 
harmony. 
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Mr.  SYMON. — They  are  unable  to  work 
in  harmony  for  a  moment,  and  a  disagree- 
ment comes,  but  a  settlement  is  arrived  at 
and  the  machinery  goes  on  again. 

Mr.  Deakin. — The  machine  politics  go 
on. 

Mr.  SYMON. — It  has  been  proposed 
that  where  the  two  branches  of  the  Legis- 
lature do  not  come  to  an  agreement  after 
an  interval  of  three  years,  which  would  give 
ample  time  for  the  consideration  of  the 
subject-matter  of  the  disagreement,  they 
should  meet  together  as  one  body  and 
settle  the  question  by  the  determination 
of  the  majority  of  members,  the  two 
Houses  voting  together.  What  is  the 
good  of  our  seeking  to  create  a  Senate  at 
all  if  the  moment  it  exercises  its  powers 
the  Executive  Government  is  able  to  say — 
"  You  shall  be  sent  about  your  business  "  ? 
A  man  would  scorn  to  hold  office  as  a 
Senator  under  such  conditions.  It  would 
be  a  pusillanimous  position  to  hold. 
However  opposed  the  measure  sent  to 
the  Senate  might  be  to  public  feeling,  or 
to  the  sentiment  of  the  majority  of  the 
Senate,  this  body  would  not  be  able  to 
set  its  face  against  it  in  order  to 
secure  time  for  further  consideration. 
Because  if  it  did,  the  majority  of  the 
other  House,  who  would  be  represented 
of  course  by  the  Executive  Government, 
would  say — "  Unless  you  withdraw  your 
position  or  assent  to  some  compromise, 
whether  you  like  it  or  not,  you  must  go 
to  your  constituents."  I  ask  honorable 
members  is  that  the  position  they  are 
going  to  place  the  Senate  in  ?  It  is  a 
position  to  which  I,  for  one,  will  never 
assent,  and  if  the  alternative  of  the  con- 
secutive dissolution  is  a  double  dissolution, 
that  is,  the  moment  a  disagreement  takes 
place  there  shall  be  a  simultaneous 
or  double  dissolution,  then  the  Senate 
will  have  to  exercise  its  functions  at  the 
peril  of  having  to  go  to  its  constituents, 
and  that,  I  say,  will  be  a  serious  blow  to 
this  Constitution.  Those  representatives 
who  come  from  the  larger  colonies  must 
remember  this,  that  whilst  it  might  not 


affect  the  smaller  colonies  so  much  as 
the  larger  colonies,  it  will  have  the  most 
disastrous  effect,  because  you  will  have 
six  senators  going  to  their  constitu- 
ents as  against  25  or  26  going  to  their 
constituents  from  the  House  of  Represen- 
tatives at  the  same  time;  and  the  six 
men  from  the  Senate  would  be  practically 
overwhelmed  by  the  power  of  the  repre- 
sentatives from  the  Lower  House  who 
were  going  to  their  constituents. 

Sir  William  Zeal. — That  is  what  they 
intend. 

Mr.  SYMON. — Possibly.  I  do  not  say 
whether  that  is  the  intention,  but  I  take 
leave  to  point  out,  in  all  seriousness,  with 
every  desire  to  have  as  perfect  a  Constitu- 
tion as  human  brains  can  devise  in  this 
connexion,  that  we  should  take  care  that 
they  do  not  emasculate  the  powers  of  the 
Senate  as  they  will  do,  I  emphatically 
believe,  if  they  put  it  in  the  power  of  the 
Executive  Government  of  the  day,  repre- 
senting a  majority  of  the  House  of.  Repre- 
sentatives, to  send  the  Senate  to  its 
constituents  for  doing  the  very  thing  it 
was  brought  into  being  to  do. 

Mr.  Isaacs. — Or  for  refusing  to  do  it. 

Mr.  SYMON.— No,  not  for  refusing  to 
do  it.  The  Senate  is  answerable  to  its 
own  constituents.  There  is  not  a  man  in 
that  Senate  who  will  hold  office  for  more 
than  three  years. 

Mr.  Higgins. — Six  years. 

Mr.  SYMON. — He  has  to  go  to  his  con- 
stituents every  three  years. 

Mr.  Higgins. — Every  six  years. 

Mr.  SYMON.— Half  of  the  senators 
have  to  go  their  constituents  at  the  end  of 
the  first  three  years. 

Mr.  Higgins.  —  But  each  senator  is 
elected  for  six  years. 

Mr.  SYMON.— Half  of  the  members  of 
the  legislative  body  have  to  go  to  their 
constituents  every  three  years  ;  and  will 
not  that  keep  them  in  touch  with  the 
manhood  and  womanhood  suffrage  of  the 
colonies?  Of  course  it  will.  To  say  that 
you  are  to  be  apprehensive  of  all  sorts  of 
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evils  to  the  Constitution  when  the  interval 
between  one  election  and  another  is  so 
short  as  that  is  to  do  injustice  to  the 
ordinary  courage  of  humanity. 

Mr.  Isaacs. — That  would  be  a  good 
reason  for  not  dissolving  the  House  of 
Representatives  at  all. 

Mr.  SYMON.— I   say   that  that  is   the 
principle    which    underlies    Mr.    Dobson's 
argument,  and  that  is  the  analogy  with 
the   House    of    Lords    and    every    other 
Second     Chamber    which     exercises    the 
function    of   a    revising    and    suspending 
Chamber.       If  it  exercises   that   function, 
you  are  to  give  it  credit  for  honesty  and 
bona  fides.     If  it  is  still   out  of  harmony 
with    the    Lower    House,   let    the    Lower 
House  go  to  their  constituents,  with  whom 
the    Upper    House    says    the    House    of 
Representatives  is  not  in  harmony.      If 
the  members  of  the  House  of  Representa- 
tives come  back  from   their  constituents 
with  a  mandate  for  that  particular  piece  of 
legislation,  this  Senate,  like  every   other 
Second  Chamber,  will  be  bound  to  give  way. 
If  the  Senate  do  not  give  way,  then  I  say, 
at  once,  and  unhesitatingly,  send  it  to  its 
constituents.     That   is  the  proper  course 
to  be  adopted.    As  to  the  House  of  Lords, 
it  has  no  constituents.     But  that  fact  is 
all  the   stronger  in  favour  of  my  view  in 
regard  to  the  Senate,  because,  if  the  House 
of  Lords,  having  no  constituents   except 
the  general  expression   of  public   opinion, 
yields    to  the    views    of    the    people    ex- 
pressed through  the  House  of  Commons, 
returned   after  a  dissolution,   how   much 
more    will    the   Senate,    answerable    to  a 
constituency,  yield,  under  similar  circum- 
stances, in  the  same  way  1     If  the  matter 
in  dispute  is  one  of  vital  importance  to 
the  state   the   Senate  may   hold   out   for 
a  time  against  the  first  mandate  of  the 
people,    but,    beyond    that,  it    will    not 
hold  out  for  one  moment.     Therefore  you 
will  have  a  far  better  Constitution,  and 
one  not  merely  free,  but  also  just,  beyond 
all  the  experience  of  the  past,  if  you  leave 
this  a  consecutive,  and  do  not  make  it  a 
simultaneous  dissolution. 
[Mr.  Symon. 


Question — That  paragraph  (l)of  clause 
56b  stand  part  of  the  clause — put. 
The  committee  divided — 

Ayes       -..  ...  ...     28 

Noes       ...  ...  ...     17 

Majority  for  the  paragraph      ...      11 
Ayes. 
Abbott,  Sir  J.  P.  Holder,  F.  W. 

Bradclon,  Sir  E.  N.  C.  Howe,  J.  H, 
Briggs,  H.  Kingston,  C.  C. 

Clarke,  M.  J.  Leake,  G. 

Cockburn,  Dr.  J.  A.       Lee  Steere,  Sir  J.  G. 
Dobson,  H.  Lewis,  N.  E. 

Douglas,  A.  McMillan,  W. 

Downer,  Sir  J.  W.  Moore,  W. 

Forrest,  Sir  J.  Solomon,  V.  L. 

Eraser,  S.  Venn,  H.  W. 

Fysh,  Sir  P.  0.  Walker,  J.  T. 

Gordon,  J.  H.  Zeal,  Sir  W.  A. 

Grant,  C.  H. 

Hassell,  A.  Y.  Teller. 

Henning,  A.  H.  Symon,  J.  H. 

Noes. 

Berry,  Sir  G.  O'Connor,  R.  E. 

Brown,  N.  J.  Peacock,  A.  J. 

Brunker,  J.  N.  Quick,  Dr.  J. 

Carruthers,  J.  H.  Reid,  G.  H. 

Deakin,  A  Trenwith,  W.  A. 

Glynn,  P.  If.  Turner,  Sir  G. 

Hackett,  J.  W.  Wise,  B.  R. 
Higgins,  H.  B.  Teller. 

Isaacs,  I.  A.  Barton,  E. 

Question  so  resolved  in  the  affirmative. 

The  CHAIRMAN.— The  question  now 
is  that  paragraph  (2)  stand  part  of  the 
clause. 

Mr.  WISE  (New  South  Wales).— With- 
out in  any  way  commenting  on  the  vote 
which  has  just  been  given,  I  trust  I  may 
take  it  as  expressing  the  opinion  of  the 
committee  that  what  I,  at  all  events, 
term  the  Sydney  compromise  will  not  be 
interfered  with.  I  should  have  preferred 
,to  see  the  alternative  removed.  But  the 
committee  have  decided  otherwise,  and  I, 
in  very  few  words,  desire  to  reiterate 
the  opinion  I  expressed  in  Sydney,  that 
it  is  desirable  the  second  sub-section 
should  remain  as  it  is  in  the  Bill,  so  that 
the  Ministry  of  the  day  shall  have  the 
option  of  dissolving  either  one  or  both 
Houses.   I  have  never  disguised  my  opinion 
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.either  here  or  elsewhere  that  this  alarm 
about  dead  locks  was,  to  a  \ «  tv  <•-  >n  sit  l*ivi  blu 
:t,  imagination.  I  liave  spoken  as 
strongly  as  any  on-'  against,  the  intro- 
duction of  any  of  these  m«-chanical  and 
artificial  device-  lor  overcoming  dead-locks. 
lint  1  am  not  blind  to  the  sentiment  out- 
side this  chamber.  I  know  the  ghost  of 
dead  Victorian  controversies  is  still  alive 
and  walking,  and  it  has  walked  outside 
bhe  limits  of  this  colony  into  New  South 
Wales.  I  do  not  hesitate  to  declare,  as  I 
did  in  Sydney,  my  deliberate  opinion  that 
unless  we  make  this  concession  to  the 
popular  opinion,  even  though  we  may 
think  it  popular  ignorance,  on  the 
question  involved  in  the  second  sub-sec- 
tion, we  will  very  seriously  damage  the 
prospects  of  the  Bill,  if  we  do  not  alto- 
gether destroy  our  ability  to  recommend, 
it  to  the  electors.  I  never  made  use  of 
an  expression  of  this  kind  at  any  period  of 
the  debates  before.  I  have  studiously  re- 
frained from  saying  anything  of  the  kind. 
But  I  do  believe  that  this  is  the  most 
critical  part  of  the  Bill  so  far  as  the 
opinion  of  the  New  South  Wales  voter  is 
concerned,  and  1  trust  the  committee  will 
do,  as  I  believe  they  intended  to  do  by 
their  last  vote,  adhere  strictly  to  the  com- 
promise arrived  at  in  Sydney. 

Mr.  SYMON  (South  Australia). — I  beg 
to  move — 

That  in  the  second  paragraph  all  the  words 
from  "  If  the  House  of  Representatives  "  down 
to  "by  effluxion  of  time  "  be  struck  out. 

This  is  to  raise  the  issue  which  Mr.  Wise 
has  just  pointed  out,  as  to  whether  we 
are  to  retain  an  alternative  method  or 
process  of  dissolving  the  Senate  and  the 
House  of  Representatives.  I  venture 
to  think  that  that  would  be  a  manifest 
absurdity.  It  would  leave  untouched  the 
last  part,  which  was  introduced  in  Sydney, 
in  order  to  secure  absolute  finality,  at  the 
instance  of  Mr.  Reid  and  Mr.  Carruthers. 
With  that  last  part  I  wish  to  say  I  entirely 
agree.     If  after  the  dissolution 

Mr.  Peacock. — It  is  no  good  talking. 


Mr.  SYMO.V      As  1  have    uld,   I    ftf 
with  the  last  part,  though  no  doubt  I  may 
be  altogct  her  wrong. 

Mr.  Ukim. —  N'ever  mind,  you  are  ou 
tho  winning  side. 

Mr.  SYMON.— That  is  something. 

Sir  GfBOfteS   Tui:\ei:.  •  -FtM  the  present. 

Mr.  SYMOX.  -1  am  quite  willing  to 
still  adhere  to  the  method  of  reaching 
absolute  tinality  by  a  meeting  between 
the  two  Houses.  What  the  majority 
should  be  is  a  matter  open  to  discussion. 
Without  repeating  what  has  already  been 
said,  I  move  that  the  first  part  of  the 
second  paragraph  be  struck  out. 

Sir  GEOHOE  TURNER  (Victoria).— 
Up  to  the  present  1  have  not  been  able  to 
take  an  active  part  in  the  discussion, 
although  I  should  very  much  have  liked 
to  do  so.  But  I  do  feel  that  now  we  have 
arrived  at  such  a  critical  moment  in  ttom 
nexion  with  federation  that,  no  matter 
what  the  cost  may  be  to  myself,  I  am 
bound  to  give  expression  to  my  views  on 
the  subject.  I  do  entreat  those  who  voted 
with  the  majority,  if  they  desire  to  see  all 
the  colonies  come  in,  not  to  press  too  far 
the  advantage  they  have  obtained  by  the 
last  division.  I  had  to  appeal  earnestly 
in  Sydney  to  honorable  members  to  e.ive 
the  larger  colonies  the  concession  which 
was  given  in  the  second  part  of  the  clause 
as  an  alternative.  I  felt  then  that  to  have 
a  dissolution  of  the  House  of  Representa- 
tives, and  then  a  dissolution  of  the  Senate, 
was  something  that  it  would  be  impossible 
to  take  to  our  people  with  any  hope  of 
success.  I  did  trust  that  at  our  meeting 
here  in  Melbourne  we  would  have  left  out 
the  first  provision,  and  would  have  rested 
entirely  on  the  operation  of  the  clause 
which  made  a  double  dissolution  the  mode 
of  determining  those  difficulties.  However, 
we  have  by  a  considerable  majority  de- 
cided we  will  not  do  that,  and  1  earn 
hope  that  by  as  large  a  majority  we  will 
decide  to  have  this  alternative  proposal. 
I  feel  the  gravity  of  this  present  moment 
so  greatly  that  I  am  bound  to  urge  as 
strongly  as  I   can    on  all  those  who  are 
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friends  of  the  movement  not  to  press  too 
far  what  has  been  done.  I  believe  that  if 
they  do — and  I  say  this  without  any  heat 
and  not  in  any  way  as  a  threat — I  believe 
that  if  they  do  take  out  this  second  portion 
of  the  clause  as  proposed  by  Mr.  Symon, 
they  are  ruining  any  chance  we  in  Victoria 
have  of  carrying  this  Federal  Bill. 

Mr.  ISAACS  (Victoria).— May  I  ask  my 
honorable  and  learned  friend  (Mr.  Symon) 
to  withdraw  his  proposed  amendment  for 
a  moment1?  I  want  to  insert  some  words 
which  were  in  the  clause  as  passed  in 
Sydney,  but  which  have  been  omitted,  no 
doubt,  with  a  view  on  the  part  of  the 
Drafting  Committee  of  eliminating  the 
first  paragraph.  Now  that  that  paragraph 
has  been  restored,  so  to  speak,  it  will  be 
necessary,  in  order  that  the  clause  may 
read  properly,  that  the  words  I  have 
referred  to  be  restored. 

Mr.  Higgins. — Would  you  not  put  in 
Mr.  Lyne's  amendment  first  1 

Mr.  ISAACS. — No ;  that  comes  lower 
down.     I  move  ■- 

That  in  the  fourth  line  of  the  second  para- 
graph, after  the  words  "  Governor-General 
may,"  the  words  "instead  of  dissolving  the 
House  of  Representatives  alone  "  be  inserted. 

These  words  were  taken  out  of  the  clause, 
as  I  believe  from  the  internal  appearance 
of  the  clause,  by  the  Drafting  Committee, 
merely  because  they  anticipated  the  first 
paragraph  would  be  struck  out. 

Mr.  SYMON  (South  Australia).— I  ask 
leave  to  withdraw  my  amendment  for  the 
present. 

The  CHAIRMAN.  —  The  honorable 
member  (Mr.  Symon)  had  better  move  to 
first  strike  out  the  words  down  to  "  may." 
If  the  words  proposed  by  Mr.  Isaacs  are 
inserted,  Mr.  Symon  cannot  strike  them 
out  afterwards,  and  the  best  plan  would 
be  for  Mr.  Symon  to  move  that  all  the 
words  be  struck  out  down  to  "  may  "  in 
the  fourth  line. 

Mr.  BARTON  (New  South  Wales).— 
Before  we  go  any  further  I  have  a  sugges- 
tion to  make.  Now  that  we  have  attained 
consecutive  dissolution,  I  should  like  to 
[Sir  Georpe  Turner. 


see  some  means  by  which  those  proceed- 
ings can  be  treated  alternatively.  I  suggest 
that  it  would  be  better,  in  lieu  of  using 
the  words  "instead  of  dissolving  the 
House  of  Representatives  alone,"  to  follow 
to  a  certain  extent  the  wording  of  the  first 
paragraph.  It  would  be  better,  I  think, 
if  after  the  word  "  agree  "  the  words  were 
inserted,  "  and  the  House  of  Representa- 
tives in  the  next  session  again  passes  any 
proposed  law,  and  the  Senate  rejects 
the  same,  or  fails  to  pass  it,  or  passes  it 
with  amendments  to  which  the  House  of 
Representatives  will  not  agree."  Then 
the  two  proceedings  stand  on  the 
same  footing,  and  it  would  be  compe- 
tent for  the  Governor-General  to  adopt 
either  of  them,  and,  in  choosing  one  or  the 
other,  to  see  that  the  same  processes  were 
.gene  through  before  he  applied  the 
remedy  of  consecutive  or  simultaneous 
dissolution. 

Sir  George  Turner. — That  ought  to  be 
so. 

Mr.  BARTON.— That  ought  to  be  so. 
Mr.  O'Connor  reminds  me  that,  as  the 
matter  stands  now,  if  the  words  of  Mr. 
Isaacs  were  inserted,  and  the  House  of 
Representatives  passed  a  law  which  the 
Senate  rejected,  or  failed  to  pass  it 
with  amendments  to  which  the  House  of 
Representatives  had  agreed,  there  could  in- 
stantly be  a  simultaneous  dissolution.  In- 
stead of  that,  I  think  it  wiser  that  the 
simultaneous  dissolution  should  be  on  the 
same  footing  as  the  consecutive  dissolu- 
tion, and  that  the  same  process  should 
precede  it.  That  was  the  intention  of 
the  Convention  in  Sydney,  and  I  think  it 
is  the  intention  now.  I  beg  therefore  to 
move — 

That  the  following  words  be  inserted  after 
the  word  "  agree  "  :— "  and  the  House  of  Repre- 
sentatives in  the  next  session  again  passes  the 
proposed  law,  and  the  Senate  rejects  the  same, 
or  fails  to  pass  it,  or  passes  it  with  amendments 
to  which  the  House  of  Representative  do  not 
agree." 

The  CHAIRMAN. —  The  position  is 
this:  The  Hon.  Mr.  Symon  has  moved  to 
strike  out  all  the  words  down  to  "  effluxion 
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of  time."  Inasmuch  as  prior  amend- 
ments have  been  suggested,  Mr.  Symon 
is  willing  to  withdraw  his  amendment  for 
the  present.  Mr.  Barton  now  wants  to  intro- 
duce certain  words  after  the  word  "agree." 
If  those  words  are  inserted,  Mr.  Symon 
cannot  then  move  to  strike  out  the  words 
down  to  agree.  In  order  to  enable  every 
issue  to  be  voted  upon,  it  would  be  better 
for  the  honorable  member  to  move,  as  a 
test  question,  the  omission  of  all  the  words 
down  to  u  agree." 

Mr.  BARTON.— In  dealing  with  the 
first  paragraph  I  withdrew  my  amendment 
in  order  that  certain  other  amendments 
might  be  considered  without  let  or  hin- 
drance. Then  I  asked  for  a  vote  upon  the 
paragraph.  I  would  ask  the  honorable 
member  to  consider  the  words  on  which  he 
is  now  moving  his  amendment  as  paragraph 
(2).  It  is  only  as  a  matter  of  print  that 
they  are  not  so.  If  that  wTere  done,  the 
honorable  member's  amendment  could  be 
dealt  with,  and  then  the  other  words  could 
be  put  as  a  paragraph. 

The  CHAIRMAN.— I  would  point  out 
that  we  have  adopted  a  uniform  procedure 
right  through.  We  have  never  separated 
a  paragraph.  The  words  in  the  second 
paragraph  really  form  only  one  paragraph, 
inasmuch  as  it  all  hangs  together.  The 
procedure  we  have  adopted  all  through 
is  the  procedure  1  have  suggested.  If  I 
put  the  question  that  all  the  words  down 
to  "  agree  "  be  struck  out,  and  if  that  is 
not  carried,  Mr.  Barton's  amendment  can 
be  put.  If  it  is  carried  the  rest  of  the 
words  can  be  struck  out. 

Mr.  SYMON  (South  Australia).— Per- 
you,  Mr.  Chairman,  will  forgive  me  for 
pointing  out  that  although  the  paragraph 
is  not  divided  in  print,  and  the  two  parts 
of  it  are  connected,  I  wish  the  second 
part,  as  to  the  joint  meeting  of  the  two 
Houses,  to  be  attached  to  the  first  para- 
graph as  the  final  method  of  settling  the 
question  of  dead -locks. 

The  CHAIRMAN.— I  think  we  ought 
to  adopt  a  uniform  procedure. 


Mr.  SYMON.— Then  I  shall  move  my 
amendment  in  the  form  you  suggest — 
that  all  the  words  down  to  "  agree "  be 
struck  out. 

Mr.  GORDON  (South  Australia).— I 
have  been  one  of  the  staunchest  sup- 
porters of  my  honorable  friend  ( M  r.  Symon) 
in  all  his  exertions — bold  and  brilliant  as 
they  have  been — to  maintain  the  power  of 
the  Senate,  but  in  this  proposition  I  think 
he  is  making  a  mistake.  I  would  ask 
those  honorable  members  who  represent 
the  smaller  states  to  vote  for  the  clause  as 
it  stands,  especially  if  it  is  altered  as  sug- 
gested by  Mr.  Barton.  That  is  as  much 
as  we  can  expect.  The  position  is  ex- 
ceedingly grave,  and  I  appeal  to  those 
who  like  myself  have  been  loyal  sup- 
porters of  the  powers  of  the  Senate  not 
to  assist  the  honorable  member  in  his 
amendment. 

Sir  JOSEPH  ABBOTT  (New  South 
Wales). — When  the  Hon.  Mr.  Symon  sub- 
mitted his  proposal  in  Sydney  I  was  one  of 
those  who  voted  against  it,  and  who  took 
every  possible  step  to  defeat  it.  I  regarded 
the  matter  then  as  being  f.iirly  and  satis- 
factorily settled.  I  voted  to-day  for  the 
retention  of  these  words  in  the  clause,  for 
the  reason  that  I  thought  that  it  was 
settled.  I  said  in  Adelaide  and  in  Sydney 
that  I  had  no  great  fear  of  dead  locks,  be- 
cause sooner  or  later  the  will  of  the  people 
would  prevail,  although  it  might  not  pre- 
vail as  rapidly  as  some  politicians  might 
desire.  I  intend  to  vote  against  Mr. 
Symon's  proposition,  and  to  support  the 
amendment  suggested  by  Mr.  Barton. 

Sir  JOHN  FORREST  (Western  Aus- 
tralia).— While  I  should  be  very  glad 
indeed  to  do  anything  that  would  meet 
with  the  general  approval  of  honorable 
members,  and  while  I  desire  now,  as  I 
have  always  desired — perhaps  more  than 
some  honorable  members  think,  but  I  know 
my  own  feelings  best — to  assist  honorable 
members  who  have  great  responsibilities 
and  great  obligations,  I  cannot  believe 
that  the  insertion  of  these  two  provisions 
in  the  Bill  will  commend  our  work  to  those 
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who  come  after  wk.  What  are  we  asked  to 
•do?  We  are  asked  first  to  give  the  Go- 
vernment of  the  day  power  to  dissolve 
the  Lower  House.  We  are  next  asked 
to  give  the  Government  of  the  day 
power  to  dissolve  the  Senate,  and  then 
we  are  asked  to  give  the  Government 
of  the  day  further  power  to  dissolve  both 
Houses.  This  is  very  cumbrous  machinery, 
and  the  wisdom  of  honorable  members 
should  have  enabled  them  to  devise  some 
more  simple  plan.  The  simple  plan  that 
I  suggested  has  not  been  entertained.  I 
have  never  seen  in  any  Constitution  alter- 
natives given  as  to  procedure.  The  Minis- 
try of  the  day  may  say  that  they  will  go 
this  way  or  that  they  will  go  that  way; 
but  surely  to  goodness  we  ought  to  lay 
•down  in  the  Constitution  some  one  effec- 
tive plan  for  meeting  the  difficulties  that 
are  likely  to  arise.  My  own  amendment 
having  been  lost,  I  have  no  very  strong- 
feeling  about  either  of  these  provisions, 
but  I  am  not  prepared  to  assent  to  the 
insertion  of  both  of  them  in  the  Bill. 
We  ought  to  adjourn  the  debate,  with  a 
view  to  some  better  plan  being  devised. 

Mr.  Higgins. — I  thought  you  wanted 
to  get  home. 

Sir  JOHN  FORREST.— I  mn  not  going 
home  for  a  week  now.  If  the  discus- 
sion is  proceeded  with  I  must  vote  with 
my  honorable  friend  (Mr.  Symon)  to 
strike  out  the  alternative  procedure. 
At  the  same  time,  I  should  be  only  too 
glad — and  I  recognise  the  responsibilities 
of  honorable  members  who  represent  Vic- 
toria and  New  South  Wales — to  join  in 
formulating  some  plan  which  would  be 
looked  upon  with  favour  by  them ;  but  I 
am  not  going  to  make  myself  a  laughing- 
stock— for  this  is  really  what  it  comes  to 
— by  voting  for  these  two  systems.  They 
were  never  inserted  in  Sydney  with  the 
view  that  they  wTere  to  be  permanently 
incorporated  in  this  Bill,  but  with  the  view 
of  one  taking  the  place  of  the  other ;  and 
the  second  paragraph  was  inserted,  I  point 
out  again,  by  the  representatives  of  New 
South  Wales  (Mr.  Carruthers  and  Mr.  Reid) 
[Sir  John  Forrest. 


with  a  view  to  avoiding  the  dissolution 
of  the  Senate.  That  was  the  object  they 
had  in  view,  but  that  object  has  not  now 
been  carried  out,  and  those  who  voted 
with  them  in  Sydney  are  now  asked  not 
only  to  vote  for  the  dissolution  of  the 
Senate  consecutively,  but  also  to  give  the 
Government  of  the  day  power  to  dissolve 
both  the  Senate  and  the  House  of  Repre- 
sentatives simultaneously. 

Mr.  Barton. — If  a  disagreement  takes 
place  twice  in  two  consecutive  sessions. 

Sir  JOHN  FORREST.— I  do  not  think 
it  is  a  reasonable  settlement,  and  I  shall 
not  vote  for  it. 

Mr.  REID  (New  South  Wales).— I  think 
I  ought  almost  to  apologize  to  the  Con- 
vention for  speaking  at  this  stage,  because 
1  really  think  we  are  rapidly  approaching 
a  position  in  which  it  becomes  perfectly 
immaterial  what  amendments  are  passed 
and  what  are  rejected. 
Mr.  Isaacs. — Hear,  hear. 
Mr.  REID. — I  feel  extremely  depressed 
by  the  shape  in  which  this  Bill  is.  I  am 
profoundly  impressed  with  the  feeling  that 
it  may  fail  to  command  the  support  of 
the  majority  of  the  people  of  the  colonies. 
I  feel  that  to  attempt  to  secure  a  supreme 
and  final  authority  in  this  Commonwealth 
on  the  part  of  a  small  minority  of  Austra- 
lians against  a  large  majority  of  Austra- 
lians must  break  down.  When  we  view  the 
source  from  which  the  revenue  is  to  come 
to  carry  on  this  Commonwealth,  and  when 
we  find  that  time  after  time  those  who 
represent  a  minority  of  the  taxpayers  gain 
their  way  and  mould  this  instrument, 
which  was  to  be  designed  to  express  the 
national  will,  in  such  a  way  that  when 
the  national  will  is  expressed  it  can  be 
indefinitely  thwarted. 

Mr.  Douglas. — What  are  we  here  for? 
Mr.  REID. — Upon  my  word,  only  some 
heavenly  intelligence  can  describe  how  the 
honorable  member  got  here. 

Mr.  Douglas.  —  The  right  honorable 
gentleman  need  not  be  insulting  in  his 
remarks  and  behaviour* 
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Mi-.  REID. — The  honorable  member  is 

so  perpetually  interrupting 

Mr.    Doi;<;las. — Oh!  oh!    what    about 

yOU? 

Mr.  REID. — I  endeavour  to  interrupt 
so  as  to  throw  a  little  oil  of  lubrication 
over  our  proceedings,  but  my  honorable 
friend's  voice  always  seems  to  be  leading 
me  to  the  vicinity  of  a  steam  saw-mill. 

Sir  Edward  Braddon. — Are  you  lubri- 
cating the  proceedings  now  ? 

Mr.  REID. — I  regret  to  say,  in  reply  to 
the  representative  of  the  smallest  of  the 
colonies,  who  has  so  steadfastly  trampled 
upon  the  rights  of  trie  majority  of  the 
people  of  this  country 

Sir  William  Zeal. — Rubbish  ! 

The  CHAIRMAN.— Order!  Order! 

Mr.  DOUGLAS  (Tasmania). — I  rise  to 
a  point  of  order.  Has  the  right  honorable 
member  (Mr.  Reid)  a  right  to  designate 
us  in  that  way? 

The  CHAIRMAN. —I  do  not  think  the 
right  honorable  gentleman's  remarks  were 
out  of  order.  It  was  strong  language  that 
he  used,  but  whether  it  was  tasteful  or 
not  is  not  for  me  to  decide. 

Mr.  REID.— It  is  distasteful  for  me 
to  have  to  sit  here  week  after  week  and 
notice  that  the  almost  invariable  result  is 
to  subordinate  the  wish  of  the  majority  of 
the  people  of  Australia  to  an  absolute 
minority  ;  and  I  cannot  sit  here  any 
longer  without  expressing 

Mr.  Douglas. — I  rise 


The  CHAIRMAN.— Order ! 

Mr.  REID. — Without  expressing — 

Mr.  Douglas. — I  rise 

The   CHAIRMAN.— I   must   ask 


the 


honorable  member  (Mr.  Douglas)  to  keep 
order. 

Mr.  REID. — Without  expressing  to  this 
Convention  my  profound  disappointment 
that  proposals  the  most  fair  and  equitable 
in  character  are  rejected  and  overwhelmed 
by  what  is  practically  a  solid  phalanx 
of  gentlemen  absolutely  determined  to 
prevent  this  Constitution  from  expressing 
the  will  of  the  people  whose  taxes  will 
maintain  the   Commonwealth.      Now,  sir, 


there  is  actually  an  opposition — now  that 
these  gentlemen  have  gained  all  their  own 
way  and  have  prevented  a  dissolution  of 
the  Senate — there  is,  I  say,  actually  a 
serious  attempt  to  prevent,  as  an  alterna- 
tive, the  dissolution  of  that  body. 

Sir  John  FoBMam. — A  simultaneous 
dissolution. 

Mr.  REID. — The  simultaneous  dissolu- 
tion of  the  Senate ;  I  thank  my  right 
honorable  friend  for  the  correction.  AY  hat 
presumption  is  there  that  the  House  of 
Representatives,  when  a  difficulty  arises 
between  the  two  Houses,  must  be  the 
House  that  fails  to  represent  its  con- 
stituents, and  must  be  the  House  that 
is  to  be  first  sent  to  its  constituents 
as  a  punishment  for  the  difficulty  which 
has  arisen  1  Because,  so  far  as  the  re- 
presentatives in  either  House  are  con- 
cerned, it  has  a  penal  effect  upon  them 
to  send  them  to  their  constituents.  And 
this  settlement  which  has  been  arrived  at 
to-day  amounts  to  this  :  That  there  is  a 
presumption  that  the  House  of  Represen- 
tatives, by  the  part  that  it  has  played  in 
the  dead-lock  which  arises,  should  be  pun- 
ished and  sent  about  its  business,  so  that 
the  electors  will  have  an  opportunity  of 
electing  it  again.  Now,  what  presumption 
can  there  be  that  the  members  of  the 
other  branch  of  the  Legislature  may  not 
be  to  blame,  and  that  the  members  in 
the  Lower  House  do  not  really  represent 
the  people  ?  Because  it  is  no  question 
about  a  referendum.  It  is  a  question  of 
an  appeal  in  both  cases  to  the  electors ; 
and  yet  Sir  John  Forrest  suggests  that  we 
ought  not  even  to  give  the  Executive  the 
option  of  sending  both  Houses  to  the 
people  at  the  same  time,  which  contention 
I  say  without  hesitancy  can  only  be  based 
upon  the  underground  presumption  that 
what  is  called  the  Upper  House  is  sure 
to  be  right. 

Sir  John  Forrest. — I  did  not  say  that. 

Mr.  REID. — But  you  always  act  as  if 
it  were  so.  The  right  honorable  gentle- 
man's course  of  action  all  through  this 
Convention   has  been  based   upon  a  solid 
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attempt,  designed  to  make  the  Senate 
master  of  the  situation,  and  to  make  the 
representatives  of  the  people — viewing  the 
people  as  one  nation — play  a  subordinate 
part.  What  is  the  meaning  of  the  opposition 
to  this  proposal  but  that  ?  When  we  have 
two  elective  Houses,  does  not  the  House  of 
Representatives  play  a  humiliating  part 
when,  if  a  difficulty  arises  between  the  two 
Houses,  it  must  go  first,  without  rhyme  or 
reason,  to  the  electors'?  Of  course,  the 
right  honorable  gentleman  and  those  who 
support  him  are  gentlemen  for  whom 
personally  we  have  the  highest  respect 
and  esteem,  and  they  are,  I  admit,  fighting 
a  brilliant  and  successful  battle  for  the 
colonies  they  represent. 

Mr.  Dobson. — For  the  people  of  Aus- 
tralia. 

Mr.  REID. — The  honorable  member  as 
a  man  to  voice  the  wishes  of  the  people  of 
Australia !  The  honorable  member  to 
assume  to  speak  in  the  name  of  the  people 
of  Australia  ! 

Mr.  Dobson. — I  don't. 

Mr.  REID. — It  is  a  most  unfortunate 
thing  that  so  far  the  men  who  should 
have  the  most  right,  by  their  position,  to 
speak  for  the  people  of  Australia,  have  had 
to  speak  with  very  little  weight  in  this 
assembly.  But  I  make  no  complaint  of 
that  at  all.  We  are  here  as  equals,  to  do 
our  best  to  bring  about  the  formation 
of  a  sound  and  wise  Constitution.  My 
honorable  friends  may  be  absolutely 
just  in  all  they  are  attempting  to  do, 
but  as  one  who  washes  to  see  this  enter- 
prise so  concluded  that  those  who  will 
have  to  bear  the  heat  and  burden  of  great 
battles  to  make  this  the  law  of  the 
land  shall  be  put  in  such  a  position  that 
they  can  go  to  the  electors  and  conscien- 
tiously recommend  this  Bill,  I  feel  bound 
to  say  that  I  see  no  prospect  of  doing 
that.  1  hoped  that  I  would  never  raise 
my  voice  to  prejudice  any  man's  mind 
against  this  measure.  However  much  I 
am  bound  to  disapprove  of  it  in  its  pre- 
sent state,  I  hoped  I  would,  for  the  sake 
[Mr.  Reid. 


of  union,  abstain  from  saying  a  word  or 
using  my  influence  to  divert  a  vote  from 
this  Bill,  even  though  I  personally  could 
not  adopt  it.  But  I  want  to  be  put  in  a 
better  position  than  that — I  want  to  be 
put  in  such  a  position  that  I  can  go  before 
the  people  of  New  South  Wales,  who  have 
so  large  a  share  in  this  matter,  whose  con- 
sent to  this  Bill  is  absolutely  necessary, 
so  that  we  may  be  united — I  want  to  be 
put  in  such  a  position  that  when  the  vote 
is  to  be  taken,  I  can  go  from  one  end  of 
the  colony  to  the  other  and  ask  the 
people  to  accept  this  Bill.  If  this  battle 
between  the  rights  of  the  larger  num- 
ber of  the  electors  and  the  taxpayers 
of  Australia  is  always  to  be  decided 
against  the  majority  and  in  favour  of  the 
minority ;  if  this  is  to  be  carried  so  far 
that  in  the  parliamentary  difficulties  be- 
tween the  two  Houses,  on  the  very  face  of 
the  Constitution  there  shall  be  planted  an 
inequality,  so  that  the  members  of  the 
House  which  represents  the  nation  shall  be 
punished  by  a  deprivation  of  their  seats, 
while  the  other  House,  where  the  states  are 
represented,  and  which  is  deserving  of  all 
respect,  is  saved  an  appeal  to  the  electors, 
how  can  I  be  expected  to  do  that?  If  a 
difficulty  arises  between  the  two  Houses 
every  fair-minded  man  will  say  we  must 
not  in  this  Constitution  raise  any  pre- 
sumption against  either  one  House  or  the 
other ;  that  since  the  difficulty  is  a  matter 
between  the  two  Houses,  and  it  has  reached 
a  phase  at  which  a  reference  must  be  made 
to  the  constituents,  that  there  is  no  rule 
of  honesty  or  equality  which  should  com- 
pel one  set  of  representatives  to  go  to 
their  constituents,  lose  their  seats,  and 
fight  a  battle,  while  the  others,  who  may 
be  to  blame,  whose  views  may  be  abso- 
lutely opposed  to  the  views  of  their  own 
constituents,  may  sit  quietly  by  and 
see  the  result  of  the  battle ;  and  if 
it  is  found  that,  though  the  senators 
are  wrong,  after  the  others  come  back  from 
the  heat  and  burden  of  this  great  political 
contest,  they  can  quietly  pass  the  Bill  and 
retain  their  seats. 
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Sir  Joh.v  Forrest. — That  is  the  case 


-Where? 

Forrest.  —  In    all 


these 


■Well,  I  am  not  advocating 


now. 

Mr.  REID. 
Sir   John 

colonies. 

Mr.  REID.- 
that 

Mr.  Barton. — There  are  no  two  Houses 
with  the  same  suffrage  in  the  colonies. 

Mr.  REID.  —  I  am  not  advocating 
that ;  and  how  different  is  the  position  in 
my  own  colony.  Even  taking  the  views 
of  many  of  my  respected  opponents  who 
champion  the  cause  of  the  Upper  House 
— even  these  gentlemen  will  admit  that 
our  Upper  House  would  never  attempt  to 
claim  many  of  the  rights  put  in  this  Con- 
stitution. The  whole  spirit  of  the  Con- 
stitution is  being  deformed  and  twisted 
in  such  a  way  that  no  man  who  has  any 
sort  of  belief  in  democratic  government 
could  possibly  support  it ;  and  this  is  the 
last  straw. 

Sir  John  Forrest. — Oh,  oh  ! 

Mr.  REID. — I  speak  as  one  having 
some  knowledge  and  experience  of  Aus- 
tralia. My  honorable  friend  happens  to 
represent  some  very  successful  gold- 
fields  at  one  extremity  of  the  continent, 
but  I  am  brought  more  in  touch  with  the 
great  bulk  of  the  Australian  people,  and 
the  honorable  member  may  allow  me,  at 
any  rate,  to  have  some  knowledge  of  their 
feelings. 

Sir  William  Zeal. — His  opinion  is  as 
good  as  yours. 

Mr.  REID. — Absolutely  so.  I  did  not 
want  to  bring  the  hornet  out  of  his  nest. 
I  absolutely  admit  that.  All  that  I  ask 
my  right  honorable  friend  is  that  he  will 
allow  me  to  have  the  right  to  express  my 
opinions  without  interruption.  I  am  not 
under  the  iron  rule  of  my  honorable 
friend  in  any  way.  I  am  at  liberty  still 
to  express  my  opinions  free  from  his  in- 
terference, or  the  interference  of  the  Pre- 
sident of  another  Legislative  Council.  We 
have  had  a  little  too  much  of  this. 

Mr.  Douglas. — Is  the  honorable  mem- 
ber in  order  in  abusing  members  in  this 


way?  We  have  had  quite  enough  of 
that. 

The  CHAIRMAN.— I  think  the  right 
honorable  gentleman  had  better  address 
himself  to  the  question. 

Mr.  REID. — I  ask  your  protection,  sir, 
from  the  interruptions  of  my  venerable 
friend.  If  he  were  any  ordinary  man  I 
would  not  ask  your  protection,  but  he 
possesses  so  much  vigour  and  agility. 

Mr.  Douglas. — I  again  ask  is  the  hon- 
orable member  in  order? 

The  CHAIRMAN.— There  is  no  point 
of  order. 

Mr.  REID. — If  my  honorable  friend  did 
not  possess  such  extraordinary  agility  I 
would  not  ask  you,  sir,  to  protect  me,  but 
I  am  afraid  every  moment  that  the  hon- 
orable member  will  fly  at  me.  I  hope 
my  honorable  and  venerable  friend  will 
permit  me  to  proceed  with  my  remarks. 
I  say  we  have  come  to  the  last  straw. 
When  this  distinction  is  sought  to  be 
established,  when  the  two  Houses  are  in 
conflict,  between  the  one  House  and  the 
other,  I  say  at  once  that  I  feel  so  keenly 
the  difficulty  of  the  task  which  is  left 
to  me  that  I  am  bound  to  speak  in  the 
plainest  way.  Honorable  members  of 
this  Convention  come  to  me  time  after 
time,  and  say  to  me — "  Now,  Mr.  Reid,  it 
all  depends  on  you.  If  you  only  fight 
the  battle  of  this  Bill,  all  will  be  well. 
We  all  look  to  you."  But  I  am  sorry  to 
say,  that  when  I  endeavour  to  put  this 
Bill  in  a  shape  which  will  enable  me  to  go 
to  the  people  and  use  all  the  weight  of 
my  energy  in  its  favour,  I  receive  very 
little  consideration  from  those  gentlemen 
who  so  lightly  invite  me  to  fight  the 
battle  of  this  Bill. 

Mr.  Howe. — You  get  all  your  own  way. 

Sir  John  Forrest. — We  expect  courtesy 
from  you. 

Mr.  REID.— It  may  be  that  I  get  all 
my  own  way,  although  I  am  not  aware  of 
it ;  but  I  am  anxious  about  another  and 
a  vastly  more  important  matter,  that  is, 
that  the  people  of  these  colonies  shall 
have  their  rights  fairly  recognised,  which 
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is  of  infinitely  far  more  importance  to  ine 
than  whether  I  or  any  other  member  of 
this  Convention  gets  his  own  way.  I  feel 
deeply  oppressed  by  a  feeling  that  even  in 
the  best  possible  shape  we  may  have  the 
gravest  difficulties  in  persuading  a  ma- 
jority of  the  people  to  support  the  Bill. 

Mr.  Gordon. — Cheer  up. 

Mr.  REID. — I  do  not  need  to  feel  any 
personal  emotion  of  sorrow  in  this  matter, 
because  if,  unhappily,  onr  desire  to  accom- 
plish this  bond  of  union  fails  it  is  not  the 
people  of  New  South  Wales  who  will 
need  to  be  most  anxious.  It  is  not  the 
people  of  New  South  Wales  who  will 
need  to  be  most  concerned  or  alarmed.  I 
do  not  speak  in  that  sense  at  all,  but  I 
feel  that  this  Bill  is  so  rapidly  losing  its 
national  character  that  our  prospects 
of  getting  the  national  approval  for 
this  Bill  will  fail.  Talk  as  we  may 
about  the  referendum,  talk  as  we 
may  about,  the  democracy,  this  Bill 
cannot  possibly  pass  unless  we  gain  the 
good-will  and  support  of  the  democracy  of 
Australia.  What  earthly  use  is  it  for  us 
to  put  this  Bill  before  the  people  of  Aus- 
tralia, unless  it  is  in  some  sort  of  shape  that, 
at  any  rate,  convinces  them  that  those  who, 
in  an  especial  manner  will  represent  them, 
will  have  some  sort  of  fairness  and  equa- 
lity in  the  distribution  of  political  power1? 
Now,  it  is  in  these  cases  of  dead-locks  that 
the  Constitution  endures  its  greatest 
strain.  We  may  hope — and  it  may  well 
be  that  in  the  future  all  the  fears  about 
which  we  are  exercising  ourselves  so 
anxiously  will  prove  to  have  been  abso- 
lutely groundless — that  these  two  Houses 
will  be  composed  of  men  who  will  be  able 
to  settle  all  their  quarrels  in  a  manner 
that  will  involve  no  risk  of  serious  col- 
lision. That  is  a  fate  which  we  all  hope 
to  be  in  store  for  the  Commonwealth. 
But  when  we  have  to  meet  the  critics 
of  the  Bill,  when  we  have  to  go  be- 
fore a  more  or  less  hostile  audience 
and  find  all  these  difficulties  harped 
upon,  all  these  difficulties  fully  and  pain- 
fully represented,  we  then,  I  fear,  will 
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find  that  people  want  something  more 
than  a  pious  trust  in  Providence  that  all 
will  go  well.  They  want  to  see  on  the 
face  of  this  machine  some  sort  of  confi- 
dence that  it  will  work  well,  that  it  is 
designed  to  work  well;  and  one  of  the  best 
contrivances  for  making  the  Constitution 
work  well  will  bo  a  contrivance  to  secure, 
when  difficulties  occur,  that  the  two 
Houses  of  Parliament  can  go  to  the  people 
upon  some  terms  of  equality  and  fair- 
ness. There  is  no  sort  of  fairness  in 
the  consecutive  dissolution  of  the  two 
Houses  of  Parliament.  It  leaves  the 
ease  and  the  comfort  of  the  situation 
entirely  to  the  members  of  one  House, 
who  may  happen  absolutely  to  misrepre- 
sent their  constituents.  I  do  not  ask  for 
that  in  this  matter.  All  we  ask  is  that, 
at  any  rate,  there  shall  be  some  power 
to  send  both  Houses  impartially  —  I 
do  not  say  to  receive  the  verdict  of  a, 
majority  of  the  people  of  Australia — to 
their  respective  constituents;  and  unless 
some  arrangement  of  that  sort  is  made,  I 
think  honorable  members  ought  to  see 
that  it  is  impossible  for  us  to  take  up  this 
Bill  with  any  sort  of  enthusiasm,  with 
any  sort  of  confidence,  that  any  of  our 
efforts  will  succeed  in  gaining  for  it  the 
stamp  of  popular  approval. 

Mr.  BARTON  (New  South  Wales).— 
This  will  be  a  convenient  time  for  me  to 
say  that  I  believe  we  shall  deal  more  effec- 
tively and  more  calmly  with  this  proposal 
if  we  are  not  impelled  to  our  decision 
under  any  sense  of  heat  that  may  have 
been  caused  by  the  very  vigorous  speech 
of  my  right  honorable  friend. 

Mr.  Symon. — Do  you  think  that  speech 
will  advance  conciliation  1 

Mr.  BARTON.— -I  do  not  think  I  ought 
to  be  asked  that  question.  I  think  there 
is  every  excuse  for  any  member  of  the 
Convention  who  feels  that,  by  any  means, 
steps  are  being  taken,  or  are  likely  to  be 
taken,  which  may  make  his  chance  of  carry- 
ing the  Bill  in  his  colony  a  weaker  chance. 
Therefore,  I  think  every  consideration  is 
to  be  given  to  any  honorable  member  who, 
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under  these  cirenmstances,  talks  with  some 
warmth.  I  am  not  about  to  express 
any  critical  condemnation  of  the  speech 
we  have  just  heard.  We  all  know  that 
my  right  honorable  friend  feels  and  speaks 
strongly  on  many  occasions,  and  we  must, 
I  think,  always  recollect  that  amongst  the 
most  successful  and  powerful  members  of 
such  bodies  as  this  are  to  be  found  men 
who,  on  occasions,  will  speak  with  the  whole 
strength  of  the  feeling  which  they  enter- 
tain. But,  sir,  I  do  think  there  may  be 
an  influence  caused  sometimes  by  extreme 
warmth  of  speech  which  does  not  tend  to 
the  peaceful  solution  of  a  difficulty,  and 
I  think  there  may  be  a  possibility  that 
some  of  my  honorable  friends,  who  have 
fallen  under  the  lash  of  the  right  honor- 
able member's  criticism,  may  be  somewhat 
aggravated  for  the  moment,  although  I 
believe  they  will  see  before  very  long  that 
this  is  a  mere  ordinary  case  of  warmth 
of  debate. 

Mr.  Gordon. — Tt  is  only  a  cracker,  not 
a  lash. 

Mr.  BARTON.— I  do  not  share  in  my 
right  honorable  friend's  extreme  fears,  for 
the  reason  that  I  do  not  yet  see  in  the 
Convention  a  sign  of  the  acceptance  of  the 
amendment  of  my  learned  friend  (Mr. 
Symon).  I  believe  that  the  majority  of 
the  Convention  will  reject  the  amendment, 
and  retain  the  power  of  simultaneous  dis- 
solution, as  an  alternative  to  the  second 
dissolution  which  has  been  carried.  I  be- 
lieve that  will  be  found  to  be  the  strength 
of  the  feeling  of  this  debate,  and  therefore 
I  am  not  going  to  express  any  want 
of  confidence  in  the  Convention  in 
that  regard,  because  I  believe  that  they 
will  act  in  that  manner  which  will  tend 
to  secure  the  proper  appreciation  and 
support  of  this  Bill  when  it  comes  before 
the  electors  of  the  various  colonies.  I  do 
not  share  the  opinion  of  my  right  honor- 
able friend  (Mr.  Reid)  when  he  says  that 
this  Constitution  is  rapidly  losing  its 
national  character.  I  have  watched  the 
formation  of  this  Constitution  ever  since 
the  first  Convention  in  1891,  and  so  far 


as  the  constitutional  side  of  the  Bill  is 
concerned,  I  can  freely  affirm  that  every 
amendment  on  that  side  of  the  measure 
that  has  been  made  has  been  made  in  the 
direction  of  that  democratic  feeling  which 
has  the  sympathy  of  my  right  honorable 
friend  (Mr.  Reid).  In  making  the  sufi 
of  the  Senate  the  same  as  that  of  the 
other  House ;  in  providing  that  under 
circumstances  even  the  Senate  can  be 
dissolved ;  in  making  a  dozen  other  amend- 
ments on  the  constitutional  side,  we  have 
departed  from  the  Bill  of  1891  exactly  in 
the  direction  in  which  popular  feeling  has 
moved.  I  think  the  Convention  is  to 
be  congratulated  for  its  appreciation  of 
popular  feeling,  and  I  believe  it  will  give 
that  appreciation  still  greater  scope  in  the 
remaining  course  of  the  Bill.  Therefore, 
I  am  not  now  expressing  any  want  of  con- 
fidence in  the  Convention.  1  believe  it 
will  do  not  only  what  it  considers  right, 
but  will  consider,  within  just  bounds,  that 
which  is  wise  to  secure  the  popular 
support,  without  which  this  Bill  is  mere 
paper.  We  are  very  nearly  arrived  at 
the  hour  at  which  we  generally  adjourn 
in  the  afternoon,  and  I  suggest  to 
you,  sir,  that  you  should  leave  the  chair 
a  few  minutes  earlier  than  is  usual,  be- 
cause I  do  not  want  the  speech  which  has 
been  made  to  be  replied  to  in  a  speech 
of  equal  warmth  at  the  present  stage.  I 
believe  the  consideration  which  will  take 
place  in  the  meantime  will  tend  to  the 
greater  success  of  our  efforts. 

Sir  Edward  Braddon. — The  reply  will 
be  cool  enough. 

\The  Chairman  left  the  chair  at  forty- 
eight  minutes  past  four  o'clock  p.m.  The 
committee  resumed  at  half-past  seven  o'clock 
p.m.] 

Mr.  McMILLAN  (New  South  Wales).— 
I  am  sorry  that  the  right  honorable  mem- 
ber (the  Premier  of  New  South  Wales)  is 
not  in  his  place.  It  is  just  as  well,  per- 
haps, that,  by  the  moderate  tactics  of  the 
leader  of  the  Convention,  a  pause  was 
made  after  that  very  bombastic  attempt 
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of  his  to  put  reason  and  judgment  aside, 
and  to  appeal  to  the  passions  of  the 
audience. 

Mr.  Wise. — It  was  a  speech  humiliating 
to  New  South  Wales. 

Mr.  McMILLAN. — There  are  only  two 
reasons  why  an  honorable  member  should 
rise  to  address  himself  to  this  Convention. 
The  first  is  that  he  wishes  to  state  his 
views,  and  to  give  a  reason  for  his  vote. 
The  second  is,  and  it  is  a  very  worthy  one, 
that  when  he  finds  that  many  are  waver- 
ing, he  should  get  np  and  do  what  he  can 
to  influence  their  decision  in  his  favour. 
This  is  not  a  House  made  up  of  belligerent 
parties,  but  a  great  National  Convention, 
sitting  in  a  calm  and  pure  atmosphere  to 
frame  a  Constitution  for  all  Australia.  It 
is  natural  that  any  honorable  member 
in  such  a  body  should  try,  by  the  most 
persuasive  language,  to  win  votes  to  his 
side  of  the  question.  But  the  right 
honorable  member  has  followed  a  third 
course.  It  seems  to  me  that  in  this, 
and  in  many  of  the  heated  speeches 
which  he  has  made  at  different  times 
during  the  sittings  of  the  Convention — 
speeches  which  have  done  an  incalculable 
amount  of  harm — it  has  been  his  de- 
sire, instead  of  soothing  and  persuading 
honorable  members,  to  irritate  them,  and 
to  render  them  antagonistic.  Why,  in 
a  Convention  like  this,  should  we  have  it 
reiterated,  ad  nauseam,  that  some  of 
us  are  tories,  and  some  democrats,  that 
some  of  us  do  not  represent  the  opin- 
ions of  the  people,  whilst  others  do  1  Have 
not  four-fifths  of  the  members  of  this 
Convention  been  elected  upon  the  broadest 
possible  suffrage  1  And  is  not  each  one 
equally  a  representative  of  the  colony 
from  which  he  comes  1  The  right  honor- 
able member,  and,  I  think,  all  the  official 
members  of  the  Convention,  if  I  may  call 
them  so,  have  received  the  utmost  respect 
from  what  I  may  call  the  private  members 
of  the  Convention.  We  have  recognised 
the  position  of  responsibility  occupied  by 
the  Ministers  of  the  Crown  here,  and  I 
myself  have  often  stifled  my  own  feelings 
[Mr.  McMillan. 


in  deference  to  them  and  to  save  the  time 
of  the  Convention.  But  I  think  it  is  a 
pity  that  some  of  those  who  have  been 
insulted  and  maligned  did  not  take  a 
sterner  course  at  an  earlier  period 
of  our  sittings.  I  feel  that  during  the 
remainder  of  this  session,  whatever  may 
be  the  views  that  any  honorable  member 
has  arrived  at  calmly  and  deliberately  as 
the  result  of  the  operations  of  his  intellect 
and  his  conscience,  they  should  be  re- 
spected. We  have  no  right  to  be  flaunted 
and  to  have  absolute  insults  hurled  at  us 
by  certain  honorable  members,  and  at- 
tempts made  to  threaten  us  into  subser- 
vience. There  is  no  need  for  any  of  this 
braggadocio.  It  is  only  the  small  man, 
the  man  who  feels  weak,  and  who  wants 
crutches  to  walk  with,  who  indulges  in 
that  sort  of  tiling.  My  right  honorable 
friend  (the  Premier  of  New  South  Wales) 
is  a  man  of  great  intellect,  of  large  ex- 
perience, of  wonderful  eloquence,  and  he 
has  no  right  to  resort  to  the  mere  dodges 
of  the  hustings  in  an  assembly  like  this. 
Now,  sir,  as  to  the  question  that  is 
before  us,  I  have  myself  followed  a  prin- 
ciple throughout  the  whole  of  our  pro- 
ceedings as  fairly  and  faithfully  as  I 
could,  and  that  was  this— that  when, 
after  the  heat  of  controversy,  any  principle 
that  was  considered  vital  was  embedded  in 
this  Constitution,  I  wTas  determined  not  by 
any  side-wind  or  by  any  disingenuous  dodge 
to  take  away  the  elements  of  strength  from 
that  broad  and  vital  principle.  Now,  let  us 
look  at  this  matter,  which  is  really  historical 
in  its  effect.  I  never  made  a  fetish  of 
equal  representation ;  but  it  is  clear,  and 
nobody  has  allowed  it  more  clearly  than 
the  Right  Hon.  the  Premier  of  New  South 
Wales,  that  it  is  not  possible  to  have 
representation  of  the  states  without  equal 
representation. 

Mr.  Higgins. — That  was  the  mistake 
he  made. 

Mr.  McMILLAN. — But  when  that  was 
agreed  upon  I  desired  to  be  faithful  to 
that  principle,  and  that  principle  involved 
a   strong   States  Chamber,    guarding  the 
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rights  and  principles  of  the  states  as  laid 
down  in  this  Constitution.  And  from  the 
very  beginning— and  I  say  this  with  all 
respect — many  of  the  men  who  reluctantly 
gave  way  to  that  equal  states'  representa- 
tion, with  the  exception  of  a  few  who  had 
the  courage  of  their  opinions,  have  been 
trying  throughout  the  whole  of  our  pro- 
ceedings to  fritter  away  the  value  of  that 
great  right.  Now,  how  are  we  going 
to  deal  with  this  matter  before  us? 
I  have  always  looked  upon  this  Se- 
cond Chamber,  not  merely  in  its  posi- 
tion as  a  states'  rights  Chamber,  but 
as  carrying  out  the  principles  of  bi- 
cameral government.  And  as  time  goes 
on,  and  our  states  increase,  and  our  federal 
feeling  grows,  and  the  federal  strength 
becomes  greater,  I  believe  that  the  bi- 
cameral character  of  this  States  House  will 
be  higher  than  even  its  States  House  prin- 
ciple. 

Mr.  Higgins. — We  all  agree  in  that. 

Mr.  McMILLAN.— Therefore,  I  ask— 
"  Do  we  believe  honestly  in  the  principle 
of  bi-cameral  government ;  do  we  believe 
that  for  many  years,  perhaps  centuries  to 
come,  men  will  not  be  trained  so  effectively 
in  politics,  in  public  life,  and  the  people 
will  not  be  trained  so  effectively  in  this 
kind  of  government,  as  to  make  it  possible 
and  prudent  to  do  away  with  some  supreme 
check  of  this  kind,  imposed  with  the  view 
of  giving  time  for  the  people  to  think1?" 
Now,  I  do  justice  to  honorable  members 
opposite.  I  think  that,  although  many 
would  prefer  to  have  only  one  Chamber, 
especially  in  local  Legislatures,  still,  if  we 
erect  a  Second  Chamber,  I  am  sure  that 
my  honorable  friends  do  not  want  willingly 
to  emasculate  it.  I  am  sure  they  will 
allow  that  that  Chamber  must  be  compe- 
tent, and  that  it  must  have  sufficient 
strength  in  it  to  carry  out  this  mandate, 
and  that  any  provision  which  would  put  a 
threat  upon  it  would  hang  a  sword  over 
its  life,  would  render  it  impotent,  and 
would  at  the  same  time  prevent  honorable 
high-class  men  of  intellect  in  the  country 
from  coming  into  it.  Now,  I  want  to 
[135] 


see  that  position  preserved  in  this  House. 
And  I  do  say  that  if  you  create  any 
machinery  which,  under  the  guise  of  set- 
tling dead-locks,  will  really  be  used  to 
create  dead- locks,  you  will  strike  a  blow 
absolutely  at  the  power  and  dignity  of 
that  House.  It  is  very  curious  to  note 
the  evolution  of  feeling,  or  of  opinion, 
throughout  the  whole  of  this  question. 
In  the  Bill  of  1891  there  was  no  provision 
for  dead-locks.  When  we  met  in  Adelaide, 
my  honorable  friend  (Mr.  Wise)  and  others, 
with  fear  and  trembling,  proposed  some 
concrete  views  ;  but  it  is  only  very  lately 
that  the  idea  of  having  absolute  finality 
has  dawned  upon  us  at  all.  I  say 
distinctly  that  those  who  believe  in  the 
national  referendum  for  finality  are 
the  only  people  who  have  the  courage  of 
their  opinion.  If  you  do  not  have  the 
national  referendum,  by  which  you  will 
get  at  the  absolute  majority  of  the  people, 
then  any  other  finality  is  absurd.  But 
I  do  not  believe  there  is  any  necessity  for 
such  finality. 

Mr.  Higgins. — You  speak  from  the 
conservative  reactionary  point  of  view. 

Mr.  Wise. — This  has  nothing  to  do 
with  conservatives  or  liberalism. 

Mr.  Higgins. — I  think  it  has. 

The  CHAIRMAN.— I  must  ask  honor- 
able members  to  allow  Mr.  McMillan  to 
address  the  Chair  without  interruption. 

Mr.  McMILLAN.— If  the  whole  of  the 
members  of  this  Convention  were  photo- 
graphed, and  a  stranger  were  asked  to 
pick  out  the  man  who  is  the  most 
typical  tory  of  us  all,  he  would  pick  out 
my  friend  (Mr.  Higgins).  There  must  be 
an  absolute  divorce  in  that  gentleman 
between  his  political  inclinations  and  his 
actual  intelligence. 

Mr.  Higgins. — Do  you  not  mean  a  dif 
ference  between  my  appearance  and  my 
intelligence  ? 

Mr.  McMILLAN. — There  is  no  doubt  a 
difference  between  your  appearance  and — 
something  else.  I  will  just  refer  to  the 
proposal  at  the  end  of  the  second  para- 
graph— the  proposal  that  the  two  Houses 
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shall  meet  together.  Will  anybody  say  there 
is  real  finality  in   that?     It  is  no  doubt  a 
piece  of  machinery  to  create  finality  in  the 
meantime,  but  is  it  a  finality  that  gives 
confidence,  or    satisfies    anybody  ?     It  is 
nothing  of  the  kind.     I  hope  that  the  pro- 
posal will  be  thrown  out,  and  that  some 
means    may    be    found    of    reverting   to 
what  we  did  in   regard  to  what  I  call  this 
ridiculous   proportion    between    the   two 
Houses.    I  hope  there  may  be  some  means 
of  avoiding   what  I   think    is  one  of  the 
greatest    blunders    that   has  been  perpe- 
trated in  the  Convention.     I  should  have 
spoken  my  mind   on   this  point  only  for 
my  absence  from  Sydney  at  the  time.     If 
anybody    had   told  us    at    the    beginning 
of  our   meeting  in  Adelaide  that  such  a 
radical  proposal  would  have  been  made  as 
the  dissolution  of  the  Senate,  one-half  of 
the  members,  so-called  tories,  would  have 
almost  had  their  hair  turned.     And  now, 
forsooth,  because  certain  conservatives — I 
forget  the  other  part  of  the  vocabulary  of 
my  ihonorable  and  learned   friend — those 
reactionary  conservatives 

Mr.  Symon. — Antiquated. 

Mr.  McMILLAN. — I  will  not  say  anti- 
quated.    But  because  certain  reactionary 
conservatives  say  they  are  willing  to  go  so 
far  as  to  dissolve  the    Senate,  believing 
that  that  may  bring  about  a  settlement,, 
and  that  that  is  sufficiently  far  to  go  on  a 
stage  of  coercion,  are  they  to  be  told  they 
do  not  represent  the  great  democracy  of 
Australia  %  The  thing  is  absolutely  absurd. 
The  way  these  words  have  been  bandied 
about   in    this    Convention    is    absolutely 
absurd.       Whatever   anybody  can    blame 
me  for,  they  cannot  convict  me  of  incon- 
sistency.    I  said  in  Sydney,  as  I   said  in 
Adelaide,  that  I  was  willing  to  agree  to  a 
reasonable  mode  of  settling  dead-locks  if 
anybody  could  put  in  a  concrete  shape  an 
arrangement   that   would   not    absolutely 
annihilate  the  principle  of  federation;  that 
would  not  absolutely  interfere  with  the 
strength  of  the  Senate,  which  is  the  great 
safeguard  of  the  people  and  of  the  coun- 
try   under    this    system     of     bi-cameral 
[Mr.  McMillan, 


government.  I  voted  against  all  these  pro- 
posals in  Adelaide  and  Sydney,  except  the 
proposal  of  Mr.  Symon.  I  stopped  at 
that,  and  I  go  no  further.  I  am  entirely 
opposed  to  the  simultaneous  dissolution  of 
the  two  Houses.  What  is  the  position1?  Are 
not  the  whole  of  these  provisions  framed 
to  deal  with  the  settlement  of  questions 
initiated  in  the  House  of  Representatives  ? 
The  attacking  House  is  naturally  the  House 
of  Representatives,  which  frames  the  legis- 
lation, and  surely  it  is  enough  to  say  that 
after  the  House  of  Representatives  has 
been  to  the  country,  in  the  way  we  have 
been  accustomed  to  in,  carrying  on  our 
business  under  the  British  Constitution,  if 
there  is  not  a  settlement  of  the  dead-lock 
with  the  Senate,  which  we  originally  never 
intended  to  dissolve  except  in  the  ordinary 
way,  and  which  is  supposed  to  represent 
the  continuity  of  our  national  life,  then, 
as  a  last  resort,  the  Senate  may  be  dis- 
solved. That  is  as  far  as  it  is  possible  for 
concessions  to  go. 

Mr.  Isaacs. — Do  you  mean  a  simul- 
taneous dissolution  % 

Mr.  McMILLAN. — I  mean  a  dissolution 
first  of  the  House  of  Representatives,  and 
then,  if  that  fails  to  bring  about  a  settle- 
ment, a  dissolution  of  the  Senate.  Hon- 
orable members  have  said  that  this  may 
never  be  put  into  force,  and  that  is  pro- 
bable. They  say  that  it  will  be,  to  a 
certain  extent,  a  deterrent,  but  I  do  not 
want  to  turn  a  deterrent  into  a  coercive 
threat. 

Mr.  Holder. — What  if  that  does  not 
settle  the  dispute  ? 

Mr.  McMILLAN. — Then  I  say,  leave  it 
alone.  We  are  dealing  now  with  a  written 
Constitution,  and  with  a  Federal  Govern- 
ment, in  which  the  rights  and  privileges  of 
the  states  are  preserved.  If,  after  all  these 
arrangements  and  all  this  circumlocution, 
a  law  is  not  passed  it  will  be  better  to 
wait  until  the  people  have  made  them- 
selves thoroughly  acquainted  with  the 
subject.  One  of  the  great  curses  of 
modern  politics  is  the  desire  to  legislate 
on  everything.     Our  Appropriation  Bills 
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will  be  in  DO  danger,  because  the  rejection 
of  an  Appropriation  Bill  would  be  equal 
to  a  revolution.  There  is  no  fear  of  the 
Senate;  attempting  to  veto  any  law  that 
is  necessary  for  the  good  government  of 
the  country,  and  the  only  laws  that  they 
would  attempt  to  veto,  as  a  rule,  would 
be  such  as  were  experimental,  and  such 
as  the  people  probably  did  not  want. 
These  are  my  feelings  in  the  matter.  I 
am  sorry  that  the  conversion  has  gone 
so  far  that  I  now  find  myself  sepa- 
rated from  honorable  members  who  have 
voted  side  by  side  with  me  on  this 
question,  who  did  not  believe  in  any 
solution  for  dead-locks,  who  thought 
that  the  principles  of  common  sense,  of 
common  patriotism,  and  of  mutual  con- 
cession, which  have  distinguished  English 
statesmen  and  English  legislation  would 
operate  in  the  future  in  the  Commonwealth 
of  Australia,  and  who  said,  as  our  fathers 
did,  so  will  we  do. 

Sir  JOHN  FORREST  (Western  Aus- 
tralia).— The  thanks,  not  only  of  myself, 
but  of  many  honorable  members,  are  due 
to  the  Hon.  Mr.  McMillan  for  the  very 
high-toned  and  generous  speech  that  he 
has  been  good  enough  to  deliver.  My  own 
inclination  at  the  present  time  would  be 
not  to  say  anything,  because  I,  with  others, 
felt  very  much  pained  at  the  speech  we 
had  to  listen  to  from  the  Right  Hon.  Mr. 
Reid.  If  I  did  not  represent  a  great 
colony,  and  if  I  had  not  its  interests 
to  conserve,  I  certainly  would  not  rise 
at  the  present  moment  to  say^anything. 
Because  on  an  occasion  of  this  sort  many 
will  think  that  the  less  we  say  the  better. 
I  recognise  quite  as  fully — or,  at  any  rate, 
I  desire  to  recognise  as  fully — as  does  my 
right  honorable  friend  (Mr.  Reid)  the 
great  responsibility  that  rests  upon  him  in 
regard  to  this  Constitution,  and  in  regard 
to  the  work  we  are  carrying  on.  No  one, 
I  think,  will  deny  that  a  great  responsi- 
bility—probably greater  than  that  which 
rests  upon  most  of  us — rests  upon  him. 
1  wish  to  acknowledge  that  most  frankly. 
But  we  must  not  forget  that  we  are  here 


on  his  invitation.  We  have  been  elected 
by  the  various  colonies  to  come  U>  \ 
their  representatives,  but  we  come  espe- 
cially, and  the  whole  matter  originated, 
on  an  invitation  from  New  South  Wales 
that  we  should  assemble  and  confer  with 
the  representatives  of  that  colony  in  order 
to  try  and  form  a  Federal  Constitution 
which  would  bind  us  more  closely  to- 
gether than  we  are  at  the  present  time. 
Now,  I  am  afraid  that  the  right  honorable 
gentleman  in  the  eloquent— I  think  it 
was  eloquent — speech  he  addressed  to  us 
forgot  that  he  was  addressing  a  repi 
tative  gathering  such  as  we  have  the 
honour  to  be,  and  he  must  have  thought 
he  was  addressing  some  political  gather- 
ing somewhere  in  his  own  colony.  I  do 
not  know  that  I  have  the  best  right 
of  any  one  in  this  Chamber  to  find  fault 
with  others,  because  I  have  the  reputation 
of  being  somewhat  brusque  myself.  But 
I  wish  to  say  this  :  That  if  ever  here  or 
elsewhere  I  have  said  anything  that  was 
not  in  good  taste,  or  that  was  rude,  I 
regret  it,  and  should  be  the  first  to  with- 
draw it  whenever  I  had  so  far  forgotten 
myself.  Now,  we  have  not  come  here  to 
be  lectured.  We  have  come  here,  1  take 
it,  to  be  treated  with  the  greatest  courtesy. 
We  have  not  come  here  to  hear  our 
colonies,  or  the  representatives  of  our 
colonies  either,  disparaged  or  in  any  way 
treated  other  than  with  the  giv 
courtesy.  I  have  not  come  here  to  be 
told  that  I  represent  a  colony  far  away 
to  the  west,  and  that  I  represent  a  few- 
gold-diggers  or  a  few  gold-fields.  I  have  not 
come  here  to  be  told  that  the  taxpayers  of 
New  South  Wales  are  entitled  to  any 
more  consideration  than  the  taxpayers  I 
have  the  honour  to  represent.  I  am  not 
here  as  a  suppliant  asking  for  anything 
from  any  one,  or  desiring  charity  from 
New  South  Wales.  But  I  am  here  as  the 
representative  of  a  self-governing  country, 
trying  to  the  best  of  my  judgment  and 
ability  to  do  my  duty,  and  in  doing  that 
duty  not  desiring  to  obtain  anything  from 
anybody.     I  take  it  that  every  individual 
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in  every  one  of  these  colonies — in  Western 
Australia  as  well  as  in  every  other  colony 
— is  as  much  interested  in  this  Constitu- 
tion as  any  other  individual  in  any  other 
part  of  Australia.  An  individual  in  New 
South  Wales  or  in  Victoria  (which  are  the 
two  largest  colonies)  has  no  more  interest 
in  this  Constitution  than  an  individual  in 
the  country  I  have  the  honour  to  represent. 
We  are  as  self-reliant  and  capable  of 
managing  our  own  affairs  and  interests  in 
one  part  of  Australia  as  they  are  in  other 
parts.  In  fact,  if  I  wished  to  use  the 
boastful  language  of  my  right  honorable 
friend,  I  might  say  that  160,000  people 
in  Western  Australia  raise  as  much 
revenue  as  500,000  in  his  colony.  There- 
fore, every  man,  woman,  and  child  in 
Western  Australia  is  as  self-reliant  as 
three  in  the  colony  he  comes  from. 

Mr.  Carruthers. — Not  under  this  Con- 
stitution. 

Sir  JOHN  FORREST.— I  do  not  know 
what  will  be  the  case  in  the  future,  but 
that  is  the  case  at  the  present  time.  Why 
do  I  say  these  things  ?  I  say  them  with 
this  object :  To  show  Mr.  Reid  that  we, 
who  come  from  Western  Australia,  and  I 
am  sure  I  can  speak  for  the  people  in  other 
colonies,  care  not  for  his  threats,  and  will 
not  be  coerced.  Now,  as  to  the  merits  of 
this  question.  They  have  been  shown 
very  clearly  by  Mr.  McMillan,  so  that 
very  few  words  are  required  from  me.  As 
he  said,  the  idea  of  dissolving  the  Senate 
never  occurred  to  the  Convention  in  1891, 
and  it  occurred  first,  I  believe,  when  it  was 
suggested  by  Mr.  Wise  in  Adelaide,  and 
he  received  no  support. 

Mr.  Deakin. — I  proposed  it  in  1891. 

Sir  JOHN  FORREST.— But  I  think 
the  honorable  member  got  no  support. 

Mr.  Deaktn. — Very  little. 

Sir  JOHN  FORREST.— In  Adelaide  it 
received  very  little  support.  It  received 
much  greater  support  in  Sydney  than  was 
ever  anticipated,  and  now  we  are  told  by 
the  right  honorable  gentleman  that  if  he 
does  not  get  the  double  dissolution — a 
[Sir  John  Forrest. 


simultaneous  dissolution — the  whole  fabric 
of  this  Constitution  will  come  to  naught ; 
that  he  will  not  be  able  to  say  to  his  people 
that  it  is  a  Constitution  worthy  of  accept- 
ance, because,  forsooth,  there  is  not  em- 
bedded in  it  the  simultaneous  dissolution 
of  the  House  of  Representatives  and  the 
Senate.  I  regret  to  see  that  there  is  all 
over  this  colony,  and  in  New  South  Wales, 
and,  I  think,  in  South  Australia,  a  de- 
termined dislike  to  the  Legislative  Coun- 
cil—the Upper  House,  as  it  is  called.  I 
do  not  know  why  that  should  be,  but  the 
fact  remains  that  honorable  members, 
even  in  this  Convention,  cannot  divest 
themselves  of  the  idea  that  the  Upper 
Houses,  which  they  so  much  dislike  in 
their  own  colonies,  are  to  be  represented 
in  this  Constitution  in  the  Senate. 
Those  honorajble  members,  however,  who 
do  not  like  the  Upper  House  in  their 
own  colonies,  forget  to  tell  us  that  this 
Upper  House  is  to  be  elected  by  the 
same  people,  on  the  same  franchise,  as 
the  House  of  Representatives,  and  that  it 
will  be  more  representative  of  the  masses 
of  Australia  than  the  Lower  House  itself, 
which  will  only  represent  certain  dis- 
tricts. 

Mr.  Higgins.— Only  30,000  or  40,000 
electors  in  your  colony. 

Sir  JOHN  FORREST.  —  Honorable 
members  know  very  well  that  I  have 
been  opposed  all  along  to  any  dis- 
solution whatever  of  the  Senate.  I  have 
been  opposed  all  along  to  any  provision  to 
prevent  dead-locks,  believing,  like  my  hon- 
orable friends  (Mr.  Barton  and  Sir  John 
Downer)  and  many  other  members,  that 
the  good  sense  and  patriotism  of  the 
people  will  be  quite  sufficient  in  the  future, 
as  it  has  been  in  the  past,  to  meet  any 
difficulties  which  may  arise.  I  have  given 
way,  certainly  unwillingly,  to  try  and  meet 
the  wishes  of  those  who  desire  that 
the  Senate  shall  be  dissolved.  Now  that 
we  are  going  to  have  a  dissolution  of  the 
Senate,  I  care  very  little  whether  it  is  a 
consecutive  dissolution,  or  whether  it  is  a 
simultaneous  dissolution. 
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Mr.  Wise. — It  makes  a  very  great  dif- 
ference to  New  South  Wales. 

Sir  JOHN  FORREST.— The  honorable 
member  will  make  himself  believe  that 
anything  will  affect  New  South  Wales. 
He  did  not  say  so  in  Adelaide.  I  suppose 
he  is  gathering  up  these  ideas  as  he  goes 
along,  and  he  will  tell  us  that  the  whole 
people  of  New  South  Wales  think  as  he 
thinks,  when,  perhaps,  he  knows  very 
little  about  it. 

Mr.  Wise. — I  do  not  agree  with  them. 

Sir  JOHN  FORREST.— I  am  very  glad 
to  hear  that. 

Mr.  Wise. — But  I  recognise  their  be- 
liefs. 

Sir  JOHN  FORREST.— I  do  not 
believe  that  they  know  much  about  these 
matters.  I  do  not  believe  that  many 
persons  among  the  masses  who  have  votes 
care  two  straws  whether  it  is  a  simul- 
taneous dissolution,  or  whether  it  is  a 
consecutive  dissolution.  I  make  bold  to 
say  that,  and  I  believe  I  am  not  very  far 
off  the  mark.  We  have  been  told  that 
this  will  wreck  the  Constitution,  and 
that  that  will  wreck  the  Constitution, 
that  we  cannot  go  back  to  our  constitu- 
ents with  this  or  that.  We  have  been 
told  this  often,  but  I  want  to  point 
out  to  honorable  members  that,  although 
I  come  from  a  far  distant  country,  with 
not  a  very  large  population,  it  is  just  as 
difficult  for  me  to  convince  the  160,000 
persons  over  there  as  it  is  for  the  Premier 
of  Victoria  or  the  Premier  of  New  South 
Wales  to  convince  his  1,000,000  people.  I 
think  perhaps  it  is  more  difficult  in  my 
case.  We  know  very  well  in  the  case  of 
Victoria  and  in  the  case  of  New  South 
Wales  they  will  be  able,  when  they  get 
the  Bill  passed,  to  show  their  people  that 
there  is  a  great  future  before  them,  a  great 
profit,  and  a  great  outlet  for  their  indus- 
tries and  their  produce.  But  we  will  not 
be  able  to  show  the  160,000  persons 
in  Western  Australia  that  that  is  the 
case.  I  shall  not  be  able  to  do  it.  I  make 
bold  to  say,  and  I  know  it  to  be  true,  too, 
that   it   will   be  more   difficult  for  me  to 


convince  my  160,000  people,  because  I 
shall  have  to  show  them  that  they  will 
put  money  into  their  pockets.  That  is 
what  I  will  not  be  able  to  show.  I  have 
said,  over  and  over  again,  that  the  desire 
for  free  markets  and  for  an  outlet  for  their 
produce  is  stronger  in  the  minds  of  the 
people  of  these  colonies  than  is  their 
desire  for  nationhood.  That  is  the  lever 
which  is  urging  them  on,  and  that  lever  is 
absent  in  the  case  of  .Western  Australia. 
Therefore,  when  people  talk  about  the 
difficulty  they  will  have  when  they  go  back 
to  their  colonies  and  their  people  they  only 
think  of  themselves.  They  think  that  I  and 
those  who  are  like  me,  in  Western  Aus- 
tralia, Tasmania,  and  South  Australia,  will 
have  no  difficulty  whatever ;  that  the 
small  number  of  people  there  are  less 
intelligent  than  the  people  in  their  large 
towns;  that  they  are  not  so  careful  of  their 
own  interests,  and  that  therefore  they 
will  be  easily  bamboozled.  I  do  not  think 
that  will  be  the  case.  My  idea  of  the  task 
before  me  is,  that  it  is  far  more  difficult 
than  it  is  for  any  other  Premier  in  this 
Convention.  I  agree  with  my  honorable 
friend  (Mr.  McMillan).  If — after  there 
has  been  a  dissolution  of  the  Lower  House 
and,  after  a  reasonable  time,  a  disso- 
lution of  the  Senate — they  cannot  agree, 
I  do  not  think  they  want  the  law.  My 
idea  is  that  we  should  better  wait  until 
they  do  agree.  It  will  be  a  law  which 
is  a  great  invasion  on  the  rights  of  a 
large  number  of  people,  some  new-fangled 
idea  put  forward  for  some  purpose  or 
other.  It  seems  to  me  that  that  kind  of 
law  can  very  well  wait  for  a  time.  Wo 
know  very  well  that  people  are  careful  of 
their  own  interests.  We  have  never  had 
a  case  yet  in  any  of  these  colonies  where 
the  Upper  House  has  ever  interfered 
seriously  with  an  Appropriation  Bill  unless 
there  has  been  an  attempt  on  the  part 
of  the  Lower  House  to  coerce  the  other. 
Every  year  we  pass  our  Appropriation  Bills 
through  the  Legislatures  without  a 
word.  In  the  Constitution  of  Western  Aus- 
tralia, as  in  this  Bill,  there  is  a  provision 
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allowing  suggestions  to  be  made  by  the 
Upper  House,  even  with  regard  to  the  pro- 
visions of  an  Appropriation  Bill.  Attempts 
have  been  made  there  by  members  of  the 
Council  to  have  these  suggestions  put  for- 
ward, but  they  have  never  succeeded. 
Therefore,  the  experience  we  have  to  guide 
us  shows  that  all  these  difficulties  which 
are  imagined  in  the  miuds  of  imaginative 
people  will  not  exist  when  we  get  to  busi- 
ness. We  have  all  gone  far  enough. 
Those  who  believe  in  no  dissolution  of  the 
Senate  at  all  have  agreed  that  there  shall 
be  a  dissolution.  Further  than  that  I  am 
not  prepared  to  go. 

Mr.  TRENWITH  (Victoria).— It  seems 
to  me  that  an  extremely  undesirable 
tone  has  invaded  our  discussion.  In  my 
opinion,  there  was  ample  justification  for 
the  heat  displayed  by  the  right  honorable 
gentleman  who  has  just  resumed  his  seat. 
I  think  it  was  a  mistake  upon  the  part  of 
the  Premier  of  New  South  Wales  to  adopt 
the  tone  which  he  did,  though  I  entirejy 
agree  with  the  arguments  which  he  used. 
The  Premier  of  Western  Australia  has 
pointed  out  that  in  the  Bill  of  1891 
there  was  no  reference  to  a  dissolu- 
tion of  the  Senate.  He  has  pointed 
out  that  in  the  successive  meetings  of 
the  Convention  the  idea  of  a  dissolution 
of  the  Senate  has  received  greater  and 
greater  support.  That  is  the  truth,  and 
it  is  a  significant  sign  of  the  pro- 
gress which  is  taking  place  in  all  the 
colonies.  We  ought  not  to  shut  our  eyes 
to  the  fact  that  there  is  growing  with 
immense  rapidity  in  the  minds  of  the 
people  a  feeling  that  there  must  be  some 
means  of  quickly  settling  disputes  arising 
between  their  agents. 

Mr.  Dobson. — That  is  at  variance  with 
history,  and  common  sense. 

Mr.  TRENWITH.  —  The  honorable 
member  will  pardon  me  for  not  taking  up 
time  in  dealing  with  the  historical  aspect 
of  the  question.  I  hear  an  honorable 
gentleman  interject  "  The  Trades  Hall." 
You  will  pardon  me  for  saying  that  I 
have  never  mentioned  the  Trades  Hall  in 
[Sir  John  Forrest. 


this  Convention.  I  have  never  referred 
to  that  section  of  the  community  which  I 
may  be  said  most  distinctly  to  represent. 
Yet  this  is  a  question  which  will  have  to 
be  settled  by  that  section  of  the  com- 
munity. 

Sir  Edward  Braddon. — No  J  we  have  to 
settle  it. 

Mr.  Holder. — The  people  have  to  settle 
it. 

Mr.  TRENWITH.— It  will  have  to  be 
settled  ultimately  by  the  people  of  Aus- 
tralia, and  in  Australia  80  per  cent,  of 
the  people  work  for  wages,  and  belong  to 
the  labouring  classes.  I  have  never  before 
referred,  nor  do  I  intend  to  continue  to 
refer  now,  to  this  section  of  the  com- 
munity, and  I  think  that  the  interjection 
was  a  most  ungraceful  one. 

Mr.  Peacock.  —  It  was  in  very  bad 
form,  whoever  made  it. 

Mr.  TRENWITH.— It  was  certainly 
not  warranted  by  any  action  of  mine  at 
any  sitting  of  the  Convention.  I  was 
pointing  out  that  a  certain  feeling  is 
growing  up.  If  we  are  in  earnest  about 
federation  we  cannot  afford  to  disregard 
the  opinions  of  the  people.  Like  the 
right  honorable  member  (Sir  John 
Forrest),  we  may  be  of  opinion  that 
the  people  know  very  little  about 
these  matters  ;  but  we  must  not  for- 
get that,  whether  they  know  little 
or  much  about  them,  their  vote  is 
the  final  issue  to  which  the  Constitution 
is  to  be  submitted,  so  far  as  Australia  is 
concerned.  I  would  therefore  urge  it  upon 
honorable  members  most  earnestly,  and 
with  all  the  force  of  which  I  am  capable, 
that  the  Constitution  has  in  it  principles 
which  are  extremely  distasteful  to  the 
bulk  of  the  people.  But  federation  itself 
is  so  alluring  that  the  people  may  be  in- 
duced to  accept  the  Constitution  with  all 
its  faults,  because  of  its  great  material 
advantages,  and,  perhaps,  because  of  ad- 
vantages which  appeal  to  them  more  in- 
directly— its  sentimental  advantages — the 
advantage,    for   instance,    to    be   derived 
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by  wiping  out  the  arbitrary  geographi- 
cal lines  by  which  the  colonies  are 
separated,  and  creating  ■  nation  which 
shall  secure  respect  among  the  coun- 
cils of  the  nations  of  the  earth.  We 
should,  therefore,  if  we  can  do  it  with- 
out sacrificing  principle,  be  willing  to  put 
into  the  Constitution  any  bait  that  may 
be  to  the  people  an  added  reason  for 
accepting  what,  on  very  many  grounds, 
they  see  to  be  fraught  with  serious 
danger.  Whatever  may  be  the  faults  of 
the  manner  in  which  the  Premier  of  New 
South  Wales  dealt  with  this  question, 
he  told  an  important  truth  when  he 
said  that  wo  hud  arrived  at  the  most 
critical  point  of  the  discussion.  We  ought 
to  be  prepared  to  concede  everything  that 
we  can  fairly  and  honestly  concede,  even 
though  the  propositions  put  forward  are 
not  exactly  approved  by  our  judgment, 
so  long  as  we  can  see  no  serious  danger 
in  them.  If  it  be  true  that  there  is 
no  serious  danger  in  providing  for  the 
dissolution  of  the  Senate  after  a  dissolu- 
tion of  the  House  of  Representatives  has 
taken  place,  there  can  be  no  serious  dan- 
ger in  giving  the  alternative  to  the  Execu- 
tive of  the  day  to  either  dissolve  the  one 
House  as  a  test,  with  the  intention,  if 
need  be,  of  dissolving  the  other  later  on, 
or  to  dissolve  both  Houses  at  once.  As  I 
pointed  out  when  I  spoke  in  regard  to  the 
first  paragraph  of  the  clause  this  morning? 
there  is  a  feeling,  be  it  right  or  be  it 
wrong,  that  the  Convention  has  aimed  at 
making  the  Senate  unduly  strong,  to  the 
extent  of  making  it  the  dominating  Cham- 
ber. The  opinion  is  held  outside  that 
the  Convention,  instead  of  making  the 
Senate  a  House  of  revision  and  of  reason- 
able delay,  has  aimed  at  making  it  the 
dominating  power  in  the  Commonwealth. 
I  am  not  urging  that  this  is  the  aim  of 
honorable  members.  .So  far  as  I  can,  I 
am,  and  always  have  been,  anxious  to  say 
nothing  to  hurt  or  offend  the  feelings  of 
any  honorable  member. 

Mr.  Dobson. — Do  you  believe  in  reason- 
aMe  delay  ? 


Mr.  TRENWITH.— I  do. 

Mr.  Dobson. — You  just  said  that  the 
people  want  to  have  everything  settled 
quickly. 

Mr.  TRENWITH.— I  want  to  have 
things  settled  quickly,  consistent  with 
reasonable  delay.  To  have  things  settled 
slowly  may  mean  unreasonable  vexing 
annoying  delay,  such  as  in  some  countries 
of  the  world  has  led  to  revolution. 
The  honorable  member  spoke  about 
history.  Every  one  knows  that  in 
England  in  1832  if  there  had  been  greater 
delay  in  conceding  what  was  the  wish  of 
the  people  there  would  have  ben  a  bloody 
revolution  among  one  of  the  most  peace- 
ful nations  of  the  earth.  Delay  may 
extend  until  it  becomes  so  unbearable  as  to 
lead  to  violence  upon  the  part  of  people 
who  hate  violence.  That  is  what  I  mean 
when  I  speak  of  reasonable  delay.  I  do  not 
mean  the  settlement  of  a  question  during 
the  currency  of  a  wave  of  passion,  possibly 
of  popular  delusion.  But  surely  there  is 
nothing  in  the  Bill,  even  with  the  pro- 
vision for  a  double  dissolution,  which 
requires  the  settlement  of  matters  in  such 
a  hurry  as  to  deny  reasonable  delay,  care- 
ful consideration,  exhaustive  discussion, 
and  the  perfect  understanding  of  the 
questions  presented. 

Mr.  Dobson. — -How  long  would  your 
Parliament  take  to  settle  bi-metallism  or 
the  question  of  old-age  pensions  ? 

Mr.  TRENWITH.— I  do  not  think  I 
am  called  on  to  say  how  long  I  would 
give  my  Parliament  to  settle  either  or 
both  of  those  questions,  for  two  reasons. 
One  is,  I  have  not  a  Parliament  all  to  my- 
self, and  perhaps  that  is  a  sufficient  reason, 
so  t  hat  I  need  not  state  the  other.  I  ask 
my  honorable  friend  (who  I  believe  desires 
federation,  as  I  believe  almost  all,  if  not 
absolutely  all,  the  representatives  in  this 
Convention  do)  to  believe  me  when  I  say 
that  I  am  able  to  speak  on  this  point  with 
an  authority  that  perhaps  no  other  mem- 
ber of  this  Convention  possesses.  "Trades 
Hall  "  was  interjected  at  me,  and  it  does 
happen,  from  the  position  that  I  hold,  that 
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I  am  brought  into  contact  with  the  masses 
of  the  people  in  all  the  colonies  in  a  way 
that  no  other  member  of  this  Convention 
is.  And  possessing  the  knowledge  that  I 
do  of  the  feelings  of  the  great  majority 
of  the  people  who  are  to  vote  on  this  Bill 
when  it  is  presented  to  them,  I  have  no 
hesitation  in  saying  that  unless  this  clause 
is  carried,  they  will  leave  me  and  others 
who  earnestly  desire  federation,  and  who 
are  willing  to  swallow  a  few  provisions 
extremely  repugnant,  because  important  to 
the  whole  issue,  without  an  argument  that 
the  carrying  of  this  clause  would  give  us. 
Honorable  members  know  that  there  is  a 
strong  feeling,  rightly  or  wrongly,  that  in 
this  Constitution  there  should  be  a  pro- 
vision as  to  the  ultimate  settlement  of  the 
dispute  for  a  reference  to  the  people  of 
any  question  at  issue  between  the  two 
Houses  of  Parliament,  by  means  of  the 
referendum.  I  see  no  hope  of  that  being 
carried,  and  the  fact  of  that  being  out  of  the 
Constitution  will  have  an  immense  effect 
in  turning  many  persons  against  this  Bill. 
Given  this  double  dissolution,  I  and  others 
who  think  with  me  that  there  should  be 
a  referendum,  feel  that  federation  is  so 
important,  and  the  possibilities  for  these 
colonies  under  it  are  so  great,  that,  desir- 
able as  it  is,  we  may  forego  the  referendum, 
hoping  for  the  future  to  produce  it.  And 
we  have  thus  placed  in  our  hands  an 
argument  we  may  use,  and  that  will 
enable  us  to  say  to  the  people — "  It  is 
true  that  this  Constitution  is  not  nearly 
so  perfect  as  it  ought  to  be  from  a  demo- 
cratic point  of  view ;  but,  after  all,  it  is 
more  perfect  than  most  of  the  Constitutions 
of  the  world,  and  although  it  does  not 
contain  the  principle  of  the  referendum, 
which  we  believe  to  be  a  just  and  proper 
principle,  it  has  at  least  such  a  terror  to 
the  Upper  House  against  uncertain,  har- 
assing, and  wearying  delay,  that  if  they 
unreasonably  resist  a  measure  desired  by 
the  people,  they  may  be  dissolved  and 
sent  to  their  constituents  the  same  as  the 
other  House  of  the  Federal  Parliament." 
Now,  I  do  beg  honorable  members  to  try 
[Mr.  Trenwith. 


— I  do  not  want  to  bounce  them,  and-  I 
do  not  want  to  threaten  that  this  Bill 
will  not  be  carried,  but  in  view  of  the 
importance  of  the  issue  — to  weigh  in 
their  minds  whether  there  is  not  suffi- 
cient danger  in  this  proposal  from  their 
point  of  view  even  to  justify  them  in  doing 
something  which  they  consider  is  not  rea- 
sonable, in  view  of  the  responsibility  of 
wrecking  all  the  work  we  have  been  doing 
if  they  decline  to  do  this.  I,  therefore, 
earnestly  hope  that  this  clause  will  be 
carried.  I  assure  honorable  members  that 
I  was  never  more  in  earnest  in  my  life 
than  when  I  stated  that  if  this  clause  is 
carried  it  will  go  a  long  way  to  soften  the 
objections  which  there  are  to  some  of  the 
provisions  of  this  Bill — provisions  which 
are  highly  objectionable  to  the  people  of 
this  colony. 

Mr.  WISE  (New  South  Wales).— Al- 
though I  have  already  spoken  very  briefly 
upon  this  clause,  1,  with  much  hesitation, 
desire  to  obtrude  my  opinions  for  a  second 
time  on  the  committee  ;  because  I  am 
satisfied  that  we  have  reached  a  most 
critical  point  in  our  deliberations,  and 
that  the  vote  we  are  about  to  give  is  preg- 
nant with  the  future  of  either  federation 
or  disunion.  I  am  not  going  to  repeat 
the  regrets  which  have  been  expressed 
from  all  sides  of  this  chamber  at  the 
speech  delivered  by  the  Right  Hon.  the 
Premier  of  New  South  Wales.  I  share  in 
those  regrets  for  the  reasons  which  have 
been  expressed. 

Mr.  Reid. — And  I  accept  them  all. 

Mr.  WISE. — But  I  do  appeal  to  the 
committee  to  consider  the  position  of  those 
who,  wThile  they  dissent  from  the  views  of 
the  right  honorable  gentleman,  are  deeply 
in  earnest  in  their  desire  to  carry  this  Bill 
through,  and  successfully  to  meet  the 
opposition  which,  unquestionably,  we  are 
going  to  meet  in  New  South  Wales. 
It  has  been  my  lot  whilst  this  Convention 
has  been  sitting  to  pay  two  or  three  visits 
to  New  South  Wales,  and  I  have  returned 
each  time  more  startled  perhaps  than  I 
can  express  by  the  strength  of  the  wave 
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of  provincial  feeling  that  is  passing  over 
our  colony.  I  believe  that  we  can  explain 
the  misapprehensions  that  at  present  have 
taken  hold  of  our  people,  but  we  shall  have 
infinitely  more  difficulty  in  explaining 
them  if  those  who  are  opposed  to  us,  who 
misunderstand  what  is  going  on  here,  and 
who  invent  arguments  against  us  when 
they  cannot  find  arguments  from  our  pro- 
ceedings—if those  opponents  can  say  with 
truth  that  the  settlement  which  has  been 
accepted  for  many  months  as  a  settlement 
which  was  arrived  at  in  Sydney  has 
been  departed  from  here.  If  we  were 
dealing  with  this  matter  now  for  the  first 
time,  and  if  the  same  strength  of  feeling 
were  expressed  as  has  been  expressed  to- 
day by  Mr.  Symon  and  Sir  John  Forrest, 
I  believe  I  should  be  found  voting  with 
those  gentlemen  against  this  clause.  But 
I  have  never  disguised  my  conviction  that 
this  clause  is  a  mere  concession  to  popular 
ignorance.  Still,  as  a  practical  politician, 
wishing  to  get  this  Bill  through,  I  recog- 
nise that  the  public  of  Australia  have  ac- 
cepted this  clause  as  it  stands,  and  the  dif- 
ference between  altering  a  proposal  of  this 
kind  and  refusing  to  accept  it  in  the  first 
instance,  is  sufficiently  marked  for  it  to  be 
unnecessary  for  me  to  emphasize  it  further. 
The  difficulty  is  that  if  this  clause  is 
struck  out  those  who  are  the  enemies  of 
federation  will  scrutinize  the  division  list, 
and  will  find  that  it  is  struck  out  by  the 
votes  of  the  three  smaller  colonies. 

Mr.  Holder. — The  three  smaller  colo- 
nies do  not  vote  solidly  in  anything. 

Mr.  Barton. — That  will  not  be  so. 

Mr.  WISE. — I  hope  I  am  not  mis- 
understood. I  am  only  expressing  my 
own  particular  opinion. 

Mr.  Holder. — If  the  clause  is  struck 
out  it  will  be  by  the  votes  of  Victoria  and 
New  South  Wales. 

Mr.  WISE.— With  the  exception  of  two 
votes  from  Victoria  and  two  votes  from 
New  South  Wales,  the  votes  will  be  re- 
presentative of  Western  Australia,  South 
Australia,  and  Tasmania.  I  am  speaking 
of  the  majority  of  the  voters. 


Honorable  Membeks. — \<>,  no. 

Mr.  WISE. — I  am  only  saying  if  it  is 
struck  out ;  I  hope  it  will  not  be. 

Mr.  Barton.— It  is  too  early  for  such 
a  prediction  as  that. 

Mr.  WISE. — I  am  not  prophesying, 
and  I  am  afraid  I  am  misunderstood. 
I  am  only  urging  that  if  the  same  vote 
is  given  on  this  question  as  on  the  last, 
there  will  be  a  certain  amount  of  justifi- 
cation for  the  statement  that  the  majority 
of  the  representatives  of  the  three  smaller 
states  have  outweighed  the  vote  of  the 
other  colonies.  My  hope  and  trust  is 
that  the  vote  will  be  altered,  and  my 
endeavour  is  to  induce  honorable  members 
to  alter  it,  but  if  the  same  votes  are  given 
to  strike  out  this  clause  as  were  given  for 
retaining  the  other  clause,  there  will  be  a 
certain  amount  of  justification  for  the 
statement  to  which  I  have  referred.  In 
saying  this  I  am  speaking  of  the  enemies 
of  federation  in  New  South  Wales,  be- 
cause I  do  not  pretend  to .  speak  for  any 
other  colony.  And  what  would  the  votes 
be  given  for  1  They  would  be  given  to 
alter  an  arrangement  that  has  already 
been  arrived  at.  If  this  were  being 
raised  for  the  first  time,  I  would  be  ready  to 
vote  for  the  other  side,  if  any  strength  of 
opinion  was  expressed.  Why  I  do  not  go 
over  to  the  other  side  I  will  show ;  and  it 
was  an  expression  in  Sir  John  Forrest's 
speech  that  caused  me  to  rise  for  the  pur- 
pose of  emphasizing  my  opinion.  Sir  John 
Forrest  said  there  was  very  little  differ- 
ence between  successive  dissolution  and 
simultaneous  dissolution.  I  agree  with 
him ;  but  there  is  a  difference  which  has 
possessed  the  opinions  of  the  public,  and 
which,  if  we  ignore  it,  will  prejudice  the 
Bill  certainly  in  New  South  Wales,  and, 
I  am  assured  by  Mr.  Trenwith, 
in  Victoria  also.  Is  it  worth  while 
to  break  a  compromise  which,  after 
all,  is  a  small  matter,  but  which  the 
public  think  of  importance  for  historical 
reasons?  I  trust  that  it  wrill  in  no  way 
whatever  be  interfered  with.     I  should  be 
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found  strenuously  opposing  the  referendum 
in  any  form  whatever,  or  any  arrangement 
to  depart  from  a  compromise  which  is 
thoroughly  understood  throughout  Aus- 
tralia, and  which  has  been  reluctantly 
accepted  by  a  great  many,  and,  on  the 
whole  accepted,  it  may  be,  with  great 
advantage. 

Mr.  McMillan. — It   was  not   accepted 
by  the  Convention  in  that  way. 

Mr.  WISE. — The  honorable  member  may 
be  right  in  saying  that  it  was  not  accepted 
by  the  Convention  in  that  way,  but  it  has 
been  accepted  throughout  the  country  in 
that  way.  And  it  has  this  greater  advan- 
tage. The  riddle  of  federation  is  how  to 
reconcile  responsible  government  with  the 
Federal  Constitution.  There  is  only  one 
way  to  solve  the  riddle,  and  that  is  to  give 
the  Executive  of  the  day  complete  con- 
trol over  every  part  of  the  parliamentary 
machinery.  You  cannot  get  that  complete 
control  unless  you  place  it  in  the  power  of 
the  Executive  todissolve  both  Houses  at  the 
same  time.  Whether  the  Executive  Govern- 
ment will  or  will  not  work  under  these  con- 
ditions only  the  future  will  inform  us.  But 
it  gives  a  fair  opportunity  to  responsible 
government  to  wTork  on  lines  with  which 
we  are  already  familiar.  If  we  leave 
matters  as  they  stand,  we  shall  close  the 
mouths  of  those  who  say  there  has  been  a 
wave  of  tory  feeling  which  justifies  them 
in  opposing  the  Bill  they  were  previously 
prepared  to  support.  I  ought  to  apologize 
for  using  the  word  tory,  although  I  am 
only  using  the  word  which  we  hear  from 
our  opponents.  I  do  not  like  to  sit  down 
without  entering  the  strongest  possible 
protest  against  the  suggestion,  which  I  am 
sorry  to  say  came  from  Mr.  Higgins  in  an 
interjection,  that  there  is  anything  in  this 
proposal  at  all  correlative  between  liberal 
and  tory.  There  is  no  analogy,  and  there 
never  will  be,  between  the  House  of 
Representatives  and  the  Senate  and  a 
Legislative  Council  and  a  Legislative 
Assembly.  The  suggestion  is  utterly  mis- 
leading and  dangerous  to  the  cause  of 
federation. 
[Mr.   Wise. 


Mr.  HOLDER  (South  Australia).— It 
is  important  that  some  remarks  should 
be  made  in  respect  to  the  suggestion 
thrown  out  by  the  last  speaker.  It 
has  been  suggested  that  if  we  take 
a  certain  course  the  electors  in  New 
South  Wales  will  believe  that  that 
result  was  secured  by  the  union  of  three 
colonies  against  two.  I  have  seen  state- 
ments in  the  press,  said  to  have  been  made 
by  a  member  of  the  Convention,  which 
also  went  in  the  same  direction.  I  take 
this  opportunity  of  making  the  most  defi- 
nite declaration  on  this  point — a  decla- 
ration which  can  be  supported  by  any- 
body wdio  will  take  the  trouble  to  look 
through  the  records — that  on  hardly 
any  occasion  have  the  representatives  of 
the  three  colonies  referred  to  voted 
solidly  together  against  the  solid  represen- 
tatives of  the  other  colonies.  On  almost 
every  important  divison  there  have  been 
some  representatives  of  Victoria  against 
the  rest,  and  some  representatives  of  New 
South  Wales  against  the  rest,  and  the 
representatives  of  South  Australia  have 
almost  always  been  equally  divided. 
The  representatives  of  Western  Australia 
and  Tasmania  have  frequently  had  some 
of  their  number  on  one  side,  while  others 
with  some  of  the  representatives  of  South 
Australia  have  voted  with  the  larger 
colonies. 

Mr.  Barton. — The  whole  thing  is  a 
pure  fabrication,  which  a  glance  at  the 
minutes  will  disperse. 

Mr.  HOLDER.— It  is  a  pure  fabrica- 
tion, and,  because  I  think  that  ought  to 
be  said  in  the  most  clear  and  outspoken 
way,  I  felt  compelled  to  rise  after  Mr. 
Wise  to  make  this  statement,  so  that  it 
might  find  an  echo  from  one  end  of  the  pro- 
posed Commonwealth  to  the  other.  And 
now  I  should  like  to  say  a  word  or  two  on 
the  point  before  the  Convention.  I  wish  to 
repeat  what  I  said  two  or  three  weeks  ago 
as  to  the  difficulties  of  one  colony  being 
the  difficulties  of  all.  If  it  is  hard  to  get 
80,000  votes  in  New  South  Wales,  or  a 
sufficient   number  of    votes    in    Victoria,, 
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that  is  a  hardship  which  will  be  felt  by  all 
the  colonies.  It  is  our  business,  as  a  whole, 
to  help  New  South  Wales  to  overcome 
her  difficulties,  and  it  is  for  the  other 
colonies  to  help  us  in  South  Australia 
to  overcome  our  difficulties.  We  are 
here  in  one  sense  representing  colonies, 
but  we  are  here  in  a  larger  and  better 
sense  as  the  representatives  of  Australia, 
just  as  in  a  Parliament  there  are  men  re- 
presenting given  districts,  but,  taken 
altogether,  they  represent  the  whole  coun- 
try. And  I  feel  that,  apart  from  the 
honour  of  the  position  we  hold  as  repre- 
senting our  own  colonies,  we  are  repre- 
sentatives of  Australia,  The  difficulties 
of  Australia  are  our  difficulties.  If  we 
had  had  that  in  mind  during  the  short 
time  before  dinner,  and  some  time  since — 
if  we  had  thought  more  of  the  Federation 
we  are  building  up  than  of  little  personal 
feelings — some  unpleasantness  might  have 
been  saved.  What  is  the  question  we 
have  to  discuss1?  Really,  when  we  see  how 
small  it  is,  we  will  be  surprised  at  the 
time  taken  over  it,  and  the  heat  evolved. 
We  have  already  determined  that  under 
certain  conditions  there  must  first  be  a 
dissolution  of  the  House  of  Representa- 
tives, and,  if  the  dispute  continues,  a 
dissolution  of  the  Senate.  Is  it  desired 
that  alternative  power  shall  be  given  to 
the  Ministry  to  have  more  dissolution1? 
Nothing  of  the  kind.  If  that  were  pro- 
posed we  could  understand  the  warmth. 
The  proposal  is  to  give  to  the  Executive 
the  power,  if  circumstances  in  their  view 
demand  it,  and  the  conditions  surrounding 
the  case  require  it,  to  dissolve  the  Houses 
simultaneously,  instead  of  having  them 
dissolved  with  a  period  of  some  months 
between.  Is  the  question  worth  all  the 
feeling  that  has  been  exhibited  1 

Mr.  McMillan. — Do  you  think  it  would 
be  really  used  as  an  alternative,  and  not 
adopted  as  a  practice  ? 

Mr.  HOLDER.— That  interjection  leads 
to  a  number  of  considerations  which 
strengthen  my  position  very  much,  and 
weakens    the    position    of   my   honorable 


friend  (Mr.  McMillan).  I  do  not  hesitate 
to  say  that  these  cases  of  dead-lock  will 
be  so  managed  by  the  Executive  that 
they  will  come  up  as  nearly  as  possible 
before  a  general  election  of  the  House  of 
Representatives.  That  would  be  taken  as 
the  opportunity  for  making  the  appeal  to 
the  electors,  and  the  simultaneous  disso- 
lution would  be  the  exception,  and  not  the 
rule.  Seeing  that  that  is  so  remote  a  con- 
tingency, and  that  it  is  only  to  be  resorted 
to  as  an  alternative,  is  it  worth  while  to 
fight  any  longer  about  the  matter?  We 
have  decided  that  the  two  Houses  may  be 
dissolved,  and  surely  we  may  now  decide 
that  they  may  be  dissolved  together 
instead  of  apart.  That  is  the  issue,  and 
are  we  going  to  risk  the  whole  scheme  of 
federation  upon  it  1  Surely,  having  done 
the  major  thing,  we  may  do  the  minor 
thing,  and  so  assist  the  two  greatest 
colonies  in  the  group  in  getting  this 
Constitution  accepted  by  the  people. 

Sir  EDWARD  BRADDON  (Tasmania). 
— It  is  impossible  to  speak  on  this  ques- 
tion without  making  some  reference  to 
the  remarkable  utterances  of  the  Right 
Hon.  Mr.  Reid.  I  felt  no  temper  about 
them  at  the  time,  and  I  feel  no  tem- 
per about  them  now,  although  he 
made  a  sweeping  charge  against  the 
representatives  of  the  smaller  states — a 
charge  which  was  in  some  senses  lu- 
dicrous, and  in  every  wray  inexcusable. 
For  instance,  he  said  that  the  representa- 
tives of  the  smaller  states  had  no  influ- 
ence in  the  Convention.  It  is  just  because 
we  have  influence,  and  have  been  able 
to  carry  one  or  two  proposals,  that  he  has 
thought  fit  to  make  this  attack  upon  us. 
My  feeling  was  not  one  of  anger,  but  of 
regret — regret  that  the  leader  of  this 
movement,  to  whom  we  have  been  loyal 
from  the  time  when  he  asked  us  to  meet 
him  in  Hobart  in  1895,  should  have 
struck  a  blow  at  federation  more  serious 
than  any  blow  that  can  be  delivered  here- 
after by  anybody  else.  There  was  no 
occasion  for  it.  The  Convention,  by 
a  majority,  has   carried   the  point  as  to 
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consecutive  dissolutions,  and  has  shown 
that  it  is  in  favour  of  this  remedy  for 
dead-locks.  I,  personally,  have  always 
been  in  favour  of  the  dissolution  of  the 
Senate  as  a  means  of  disposing  of  diffi- 
culties when  the  two  Chambers  cannot 
agree.  It  is  simply  childish  to  say  that, 
because  some  of  us  hesitate  to  accept  an 
alternative  and  simultaneous  dissolution, 
ruin  must  fall  upon  the  fabric  of  the 
Constitution.  If  these  opinions  are  held 
by  some  persons  in  the  larger  states, 
very  different  opinions  are  entertained  in 
the  smaller  states,  not  by  those  who  are 
occasionally  stigmatized  as  tories,  but  by 
the  most  liberal  members  of  the  com- 
munity. I  should  like  to  quote  a  few 
words  on  the  subject  from  a  radical 
source.     They  are  as  follows  : — 

It  is  absurd  that  there  should  exist  a  distrust 
of  the  manhood  suffrage  on  which  the  Senate, 
unlike  any  Legislative  Council,  will  be  based. 

Under  the  Constitution  as  it  now  stands, 
with  a  little  circumlocution,  the  majority  vote 
of  two  states — though  it  may  be  the  minority 
vote  of  the  Commonwealth — will  rule  the  five 
states. 

If  the  Australian  Senate  is  to  be  a  useless 
and  ridiculous  cipher,  it  had  better  vanish  from 
the  Constitution  altogether.  The  trick  of 
offering  the  small  states  a  Senate,  and,  at  the 
same  time,  taking  from  that  Chamber  every 
vestige  of  effective  authority  and  power  can 
excite  only  the  contempt  of  serious  and  honest 
politicians. 

That  is  not  a  tory  utterance.  It  is  the 
radical  sentiment  of  Adelaide. 

Mr.  Trenwith. — Who  is  the  author? 

Sir  EDWARD  BRADDON.— I  do  not 
know  who  is  the  author. 

Mr.  Reid. — It  is  a  wonder  that  you  do 
not  put  it  down  to  me. 

Sir  EDWARD  BRADDON.— The  right 
honorable  member  is  capable  of  anything, 
and  he  may  have  written  the  article  from 
which  these  words  are  taken  for  the 
Adelaide  Advertiser.  During  this  short 
debate  we  have  heard  some  extraordinary 
arguments  in  justification  of  the  vote  to 
be  given  for  a  double  dissolution.  Mr. 
Wise  tells  us  that  it  is  a  concession  of 
[Sir  Edward  Br  addon. 


which  he  disapproves,  but  which  is  to  be 
made  to  popular  ignorance.  Let  us  instruct 
the  people  so  that  this  popular  ignorance 
may  be  dissipated,  and  we  shall  then  get 
a  vote  on  a  fair  issue. 

Mr.  Higgins. — Very  few  will  agree  with 
Mr.  Wise  on  that  matter. 

Sir  EDWARD  BRADDON.— The  hon- 
orable member  also  said  that  if  we  were 
now  dealing  with  the  subject  for  the  first 
time  he  would  vote  againt  the  double  dis- 
solution. One  wonders  what  he  would  do 
if  it  came  to  a  third  vote,  seeing  that  he 
voted  against  it  on  the  first  occasion,  and 
in  favour  of  it  on  the  second. 

Mr.  Douglas. — He  would  not  vote  at 
all. 

Sir  EDWARD  BRADDON.— I  hope 
that  in  this  matter  we  shall  be  guided  by 
reason,  and  that  we  shall  not  be  misled  by 
any  threat  of  the  frightful  consequences 
that  will  ensue  if  we  do  not  pass  the 
clause.  We  have  conceded,  and  willingly 
conceded,  so  far  as  I  am  concerned,  the 
form  of  dissolution  proposed  by  the  Hon. 
Mr.  Symon,  and  we  might  very  well  rest 
satisfied  with  that,  knowing  as  we  do  that 
an  occasion  for  the  application  of  these 
dead-lock  provisions  will  very  seldom,  and 
probably  never,  arise. 

Mr.  BARTON  (New  South  Wales).— I 
am  not  going  to  make  a  speech  ;  1  am 
only  going  to  ask  if  I  may  not  appeal  to 
the  consideration  and  patriotism  of  the 
Convention  to  come  to  a  vote  upon  this 
matter1?  If  arguments  on  the  question 
can  be  answered  more  satisfactorily  than 
they  have  been  answered,  of  course  I  have 
no  right  to  ask  for  a  division  to  be  taken 
now.  But  is  there  not  a  great  deal  of  work 
ahead  of  us  ?  Have  we  not  been  sitting 
here  for  seven  weeks  to-morrow1?  Is  there 
anything  new  under  the.  sun,  or  under  the 
electric  light,  that  can  be  said  for  or 
against  this  proposal  1 

Mr.  ISAACS  (Victoria).  —  In  view  of 
what  the  leader  of  the  Convention  has 
said,  I  refrain  from  making  any  obser- 
vations on  this  particular  branch  of  the 
subject. 
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Question — That  the  words  down  to  the 
word   %t  agree  "  proposed  to  be  struck  out 
stand  part  of  the  paragraph — put. 
The  committee  divided — 

Ayes       ...  ...  ...     28 

Noes       ...  ...  •••     12 

Majority  against  the  amendment     16 


Ayes. 

Berry,  Sir  G. 

Isaacs,  I.  A. 

Briggs,  H. 

Kingston,  C.  C. 

Brown,  N.  J. 

Lewis,  N.  E. 

Brunker,  J.  N. 

O'Connor,  R.  E. 

Clarke,  M.  J. 

Peacock,  A.  J. 

Cockburn,  Dr.  J.  A 

Quick,  Dr.  J. 

Deakin,  A. 

Solomon,  V.  L. 

Fysh,  Sir  P.  0. 

Trenwith,  W.  A. 

Glynn,  P.  M. 

Turner,  Sir  G. 

Gordon,  J.  H. 

Venn,  H.  W. 

Grant,  C.  H. 

Walker,  J.  T. 

Hackett,  J.  W. 

Wise,  B.  R. 

Higgins,  H.  B. 

Holder,  F.  W. 

Teller. 

Howe,  J.  H. 

Barton,  E. 

Noes. 

Braddon,  Sir  E.  N. 

C.    Leake,  G. 

Dobson,  H. 

Lee  Steere,  Sir  J.  G. 

Douglas,  A. 

McMillan,  W. 

Downer,  Sir  J.  W. 

Moore,  W. 

Forrest,  Sir  J. 

Hassell,  A.  Y. 

Teller. 

Henning,  A.  H. 

Symon,  J.  H. 

Question  so  resolved  in  the  affirmative. 

Mr.  BARTON  (New  South  Wales).— I 
now  beg  to  move  the  amendment  which  I 
indicated  before  the  debate  closed — 

That  there  be  inserted  after  the  word 
"  agree  "  the  following  words  : — ' '  and  if  the 
House  of  Representatives  again  passes  the  pro- 
posed law,  and  the  Senate  rejects  the  same,  or 
fails  to  pass  it,  or  passes  it  with  amendments  to 
which  the  House  of  Representatives  will  not 
agree." 

Mr.  ISAACS  (Victoria).— May  I  be 
allowed  to  put  one  matter  to  my  honorable 
and  learned  friend — whether  it  will  not 
make  the  amendment  clearer  if  he  in- 
serts the  words  "in  the  next  session,"  in 
the  first  portion  of  the  amendment,  so  as 
to  make  it  apply  both  to  the  House  of 
Representatives  and  to  the  Senate  1 

Mr.  BARTON  (New  South  Wales).— I 
understand  that  the  honorable  and  learned 


member  desires  the  words  to  read — "and 
if  in  the  next  session  "? 

Mr.  Isaacs. — Yes. 

Mr.  BARTON. — I  have  no  objection  to 
that,  and  I  ask  leave  to  amend  my  amend- 
ment accordingly. 

The  CHAIRMAN.— The  amendment 
is — 

That  the  paragraph  be  further  amended  by 
inserting  the  following  words  after  the  word 
"  agree  ": — "and  if  in  the  next  session  the  House 
of  Representatives  again  passes  the  proposed 
law,  and  the  Senate  rejects  the  same,  or  fails 
to  pass  it,  or  passes  it  with  amendments  to 
which  the  House  of  Representatives  will  not 
agree. " 

The  question  is  that  the  words  proposed 
to  be  inserted  be  so  inserted. 

Mr.  GLYNN  (South  Australia).— I  will 
call  the  attention  of  the  leader  of  the  Con- 
vention to  the  fact  that  in  this  proposed 
amendment  it  is  not  required  that  the 
second  passage  shall  be  by  an  absolute 
majority,  but  in  the  other  case — in  the 
first  part  of  the  clause — the  second  pass- 
ing must  be  by  an  absolute  majority.  I 
understand  that  the  leader  of  the  Con- 
vention wishes  to  preserve  perfect  uni- 
formity in  this  matter.  Of  course,  if  it  is 
intended  that  there  shall  be  a  difference 
it  is  all  right,  but  it  struck  me  that  the 
omission  might  be  a  slip. 

Sir  JOHN  FORREST  (Western  Aus- 
tralia).— I  should  like  to  ask  whether  the 
leader  of  the  Convention  has  not  over- 
looked a  point  with  regard  to  the  interval 
between  the  two  sessions'?  As  the  pro- 
posal stands,  the  two  sessions  might  be 
within  a  day  or  two  only  of  each  other. 
There  is  nothing  to  prevent  the  Government 
proroguing  Parliament,  and  summoning 
it  a  few  days  afterwards.  It  seems  to  me 
that  there  should  be  some  interval  pro- 
vided for.     I  call  attention  to  the  matter. 

Mr.  BARTON  (New  South  Wales).— I 
will  point  out,  Sir  Richard  Baker,  that 
there  is  a  prompt  remedy  for  that 
state  of  things.  If  the  Government 
were  to  resort  to  the  mere  trick  of  pro- 
roguing for  the  simple  purpose  of  getting 
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a  second  vote  on  the  same  question  in  the 
way  Sir  John  Forrest  suggests,  contrary 
to  fair  play,  let  alone  the  spirit  of  the 
Constitution,  the  unpopularity  of  such  a 
step  amongst  their  own  supporters,  to  say 
nothing  of  the  public  outside,  would  be 
their  punishment,  and  there  would  be  a 
very  heavy  danger  that  they  would  have 
to  pay  for  doing  so.  We  will  leave  such  a 
matter  to  the  wisdom  of  the  people  who 
will  have  to  deal  with  it. 

Sir  John  Forrest. — In  the  first  para- 
graph wTe  have  provided  for  an  interval  of 
six  months  between  the  two  sessions. 

Mr.  BARTON.— But  that  is  a  different 
thing.  In  the  provision  relating  to  the 
concurrent  dissolution,  the  order  of  things 
is  this :  If  the  House  of  Representatives 
passes  the  law,  and  the  Senate  rejects  it, 
or  fails  to  pass  it,  or  makes  amendments 
which  are  not  agreed  to  by  the  House  of 
Representatives,  and  the  Governor-General 
dissolves  the  House  of  Representatives, 
then,  in  six  months  after  the  dissolution, 
if  the  House  of  Representatives  again 
passes  the  proposed  law  by  an  absolute 
majority,  the  Senate  may  be  dissolved  if 
the  same  difference  occurs  again  between 
the  two  Houses.  But  that  is  a  limitation 
to  prevent  delay.  That  is  the  object  of  the 
six  months'  interval  in  the  first  part  of 
the  clause — not  for  the  purpose  of  bringing 
about  undue  haste,'  but  for  the  purpose  of 
preventing  undue  delay,  and  undue  haste 
would  be  ill  for  the  Government  that  pro- 
posed it.  Now,  there  is  no  particularly 
undue  delay,  I  take  it,  if  the  whole  of  the 
next  session  is  allowed  within  which  these 
steps  are  taken.  With  regard  to  the  abso- 
lute majority,  I  am  disinclined  to  make  an 
exaction  of  that  sort.  It  is  not  like  the 
case  of  a  consecutive  dissolution.  It  is  a 
case  where  there  are  disagreements  be- 
tween the  Houses,  and  I  do  not  see  that  in 
that  case  an  absolute  majority  is  required. 
The  mere  action  of  the  principle  of  re- 
sponsible government,  which  is  applied  to 
both  Houses  at  the  same  time,  is  suffi- 
cient security  for  the  due  execution  of  this 
provision. 

[Mr.  Barton, 


Mr.  SYMON  (South  Australia).— My 
honorable  friend  says,  in  reference  to  the 
possibility  of  this  interval  being  a  very 
short  one,  that  no  doubt  Parliament  or 
the  Executive  would  take  care  to  guard 
against  that.  I  think  that  as  we  are 
dealing  with  very  edged  tools  in  this  pro- 
vision, and  iutrusting  to  the  Executive  a 
very  drastic  power,  we  ought  to  be  careful 
that  there  is  some  minimum  interval. 
Therefore,  I  beg  to  move  — 

That  the  amendment  be  amended  by  inserting 
after  the  word  "if"  the  following  words:  — 
"after  an  interval  of  six  months,  or  in  the  next 
session,  whichever  shall  be  the  longest  in- 
terval." 

That  is  the  consecutive  dissolution,  and  }tou 
have  a  dissolution  interfering  before  the 
Senate  is  interfered  with.  I  do  not  want 
to  make  the  interval  too  long,  but  I  want 
to  make  it  certain  that  there  shall  be  an 
interval,  and  I  think  six  months  is  the 
shortest  that  should  elapse. 

Mr.  O'CONNOR  (New  South  Wales). 
— The  amendment  of  Mr.  Symon  is  the 
exact  reverse  of  the  provisions  in  the 
former  clause.  The  provisions  of  the 
former  clause  are  for  the  purpose  of  neces- 
sitating speed.  If  this  amendment  were 
carried  it  would  insist  upon  delay,  and  the 
question  can  only  become  so  urgent  as  to 
make  it  necessary  to  apply  these  pro- 
visions when  it  is  of  such  a  nature  that  it 
must  be  put  through  as  early  as  possible. 
If  you  prevent  that  by  carrying  the 
amendment,  this  remedy  will,  in  many 
cases,  be  of  very  little  avail. 

Mr.  Symox. — Then  why  say  in  the  next 
session  at  all  ?  If  the  object  is  to  have  it 
done  any  speedier,  there  is  no  necessity  for 
my  honorable  friend's  amendment. 

An  Honorable  Member.  —  One  day 
might  make  a  new  session. 

Mr.  O'CONNOK.— We  do  not  want  a 
new  session  at  all.  The  whole  object  of 
the  amendment  is  that  some  interval  may 
elapse,  and  the  honorable  member  says 
next  session  ;  that  may  be  more  than  six 
months,  and  the  honorable  member  wants 
it  to  be  at  least  six  months.     If  the  next 


Commonwealth  of  [9  March,  1898.] 


Awtralia  BiLU 


2159 


session    is   more    than    six    months,    what 
more  is  wanted  1 

Mr.  Symon. — That  is  if  the  matter  is 
urgent. 

Mr.  O'CONNOR.— Then,  if  it  is  urgent, 
resist  Mr.  Isaaes'  amendment. 

Mr.  TRENWITH  (Victoria).— I  submit 
there  is  some  justification  for  the  sugges- 
tion that  there  should  be  some  specified 
time.  The  object  of  requiring  two  sessions 
clearly  is  that  there  shall  be  an  interval, 
but  it  is  extremely  desirable  that  the 
interval  should  be  a  reasonable  one,  be- 
cause we  may  assume  that  before  a  dis- 
pute has  arrived  at  an  acute  stage  there 
has  been  some  time  and  trouble  taken  over 
the  proposed  legislation.  It  would  not  be 
proposed  unless  in  the  opinion  of  one  or 
both  Chambers  it  was  necessary.  There- 
fore we  must  be  careful  that  we  do  not 
have  undue  delay  in  connexion  with 
necessary  legislation.  If  Mr.  Symon 
would  do  what  is  frequently  done  in  Vic- 
toria in  connexion  with  measures  in  which 
it  is  proposed  there  should  be  an  interval 
before  they  are  submitted  and  voted  on, 
fix  six  weeks  instead  of  six  months,  you 
might  be  assured  that  there  will  be  sub- 
stantial delay.  You  would  be  secured 
against  an  unfair  rush. 

Mr.  Symon. — That  is  all  we  want. 

Mr.  TRENWITH.— T  understand  that. 

Mr.  McMillan. — Supposing  a  measure 
was  sprung  very  suddenly  upon  the  Par- 
liament, and  suddenly  rejected,  it  would 
not  come  under  the  consideration  of  the 
public  at  all. 

Mr.  TRENWITH.—  I  respectfully  sub- 
mit that  a  measure  pissed  very  suddenly, 
and  suddenly  rejected,  would  not  be  likely  to 
be  a  measure  about  which  this  part  of  the 
Constitution  would  be  brought  into  execu- 
tion. Measures  of  importance,  such  as 
will  create  disputes  between  the  two 
Houses,  are  sure  to  be  measures  discussed 
at  considerable  length  in  both  Houses, 
and,  as  Mr.  Deakin  points  out,  the  Senate 
is  not  coerced  into  dealing  with  them. 
The  Senate  can  take  its  time,  even  though 
the  House  of  Representatives   sends   up  a 


measure.  It  is  not  bound  to  deal  with  it 
the  day  it  receives  it.  Therefore,  I  sub- 
mit there  is  justification  for  the  pro- 
posal, aid  we  should  concede  it,  even  if 
it  is  distasteful  to  us. 

Mr.  Symon. — Will  the  honorable  mem- 
ber allow  me  to  point  out  the  necessity 
for  a  longer  interval  than  is  given  in 
Victoria?  This  is  a  Commonwealth  matter, 
and  you  have  the  whole  of  Australasia  to 
consider,  and  not  one  colony,  if  you  are  to 
get  an  expression  of  opinion. 

Mr.  TRENWITH.— Of  course,  I  am 
very  anxious  that  we  should  in  this  con- 
nexion carry  a  proposal,  if  possible,  nearly 
unanimously. 

Mr.  Symon. — Make  it  three  months. 

Ms.  TRENWITH.— Personally,  I  rose 
to  point  out  that  six  months  is  too  long  ; 
but  perhaps  three  months  would  be  a  rea- 
sonable interval  in  view  of  the  fact  that 
such  an  extensive  area  has  to  be  considered. 
I  am  reminded  that  in  parts  of  Western 
Australia  a  letter  takes  three  weeks  for 
delivery.  Therefore,  we  should  require 
more  time  in  Western  Australia  than  in 
Victoria  or  New  South  Wales.  However, 
if  the  honorable  member  will  accept  three 
months,  I  will  support  him. 

Mr.  O'CONNOR  (New  South  Wales).— 
I  hope  the  amendment  will  be  passed  as 
proposed.  For  such  a  matter  as  three 
months,  is  it  worth  while  to  make  a  pro- 
vision in  the  Constitution]  The  naoefl 
steps  to  be  taken  by  the  Government 
itself  will  at  least  insure  that  delay,  and, 
on  the  other  hand,  it  may  be  very  impor- 
tant to  put  the  thing  through  in  the  pub- 
lie  interests  with  so  much  rapidity  that  it 
would  be  impossible  to  allow  the  exact 
time  in  the  Constitution.  After  all,  it  is 
not  worth  troubling  about. 
•  Sir  JOHN  FORREST  (Western  Aus- 
tralia).— Mr.  O'Connor  overlooks  the  fact 
that  the  Senate  may  not  put  it  through  ; 
there  is  a  little  safeguard  there.  But  it 
seems  to  me  that  the  words  proposed  by 
Mr.  Barton,  if  they  mean  anything,  mean 
another  ordinary   session.       That    is    the 
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intention  of  the  honorable  member  moving 
it ;  but  the  way  in  which  it  will  be  done 
will  be  to  make  a  special  session,  as  was 
done  in  South  Australia,  where  I  believe 
that  was  done  in  order  to  get  over 
-this  very  difficulty.  A  new  session 
was  summoned  three  days  after  the 
termination  of  the  other  session.  If  that 
is  the  object  of  the  honorable  member — 
to  try  and  rush  the  thing  through  by 
summoning  another  session  immediately — 
I  am  sure  it  cannot  be  the  intention  of 
Mr.  Barton.  I  am  sure  that,  in  his 
mind,  another  session  meant  another 
ordinary  session  ;  but  seeing  that  the  ob- 
ject of  the  mover  can  be  frustrated,  surely 
some  reasonable  interval  should  be  made. 
I  think  three  months  a  reasonable  time, 
and  it  is  certainly  little  enough.  The  honor- 
able member  (Mr.  O'Connor)  seems  to 
forget  that  although  you  can  take  a  horse 
to  the  water  you  cannot  make  him  drink. 
Therefore,  the  sending  of  a  Bill  up  to  the 
Senate  does  not  make  the  Senate  pass  it. 

Mr.  O'Connor, — That  will  give  you  all 
the  more  time. 

Sir  JOHN  FORREST.— I  know  that  it 
will,  but,  at  the  same  time,  I  think  some 
interval  should  elapse,  because  if  it  is  pro- 
posed to  have  another  session  it  does  not 
mean  a  manufactured  session  for  the  pur- 
pose, but  an  ordinary  session. 

Mr.  KINGSTON  (South  Australia).— 
My  right  honorable  friend  (Sir  John  For- 
rest) is  a  little  in  error  as  to  what  hap- 
pened in  South  Australia.  It  was  not 
any  attempt  to  apply  a  provision  of  this 
sort.  What  happened  was  this :  The 
Legislative  Council  threw  out  a  Taxation 
Bill  by  carrying  the  motion  that  it  be  read 
this  day  six  months.  Under  these  circum- 
stances it  could  not  be  re-offered  for  their 
consideration,  and  as  it  had  been  proved 
to  the  satisfaction  of  the  majority  of  the 
members  of  that  Chamber-  that  they  had 
made  a  mistake  Parliament  was  prorogued, 
a  new  session  was  convened,  the  Bill  was 
sent  up  again,  the  Council  reversed  their 
vote,  and  the  Bill  was  carried.  This  has 
nothing  whatever  to  do  with  it. 
[Sir  John  Forrest. 


Mr.  Deakin. — It  was  done  to  oblige 
the  Legislative  Council. 

Mr.  KINGSTON.— It  was  done  to 
assist  the  Government  and  to  oblige  the 
Legislative  Council  j  to  enable  them  to 
correct  their  mistake  at  the  earliest 
possible  date.  I  am  very  glad  to  reflect 
that  they  took  advantage  of  the  oppor- 
tunity which  was  offered.  I  would  like 
to  point  out  that  if  the  proposal  wThich  is 
now  suggested  is  adopted,  we  shall  be 
whittling  away  this  clause.  As  it  left 
Sydney  it  provided  that  if  the  House 
of  Representatives  passed  any  proposed 
law,  and  the  Senate  rejected  the  same, 
or  failed  to  pass  it,  or  passed  it  with 
amendments  to  which  the  House 
of  Representatives  would  not  agree, 
the  Governor-General  could  thereupon 
dissolve  the  House  of  Representatives. 
Nothing  whatever  was  said  there  of  a 
second  session  of  Parliament.  What  is 
the  proposal  now  1  We  have  already 
agreed  to  alter  the  clause  so  as  to  require 
a  second  passing  of  the  Bill  in  a  second 
session ;  but,  not  content  with  that,  it  is 
suggested  that  a  certain  interval  shall 
intervene.  Where  is  this  to  end  ?  I  sub- 
mit that  the  matter  can  be  fairly  left  to 
the  discretion  of  the  Executive  Council, 
and  that  there  is  not  likely  to  be  any 
abuse  of  power.  As  regards  the  instance 
cited  by  Sir  John  Forrest,  if  there  had  not 
been  the  opportunity  to  give  the  Legis- 
lative Council  a  chance  to  reconsider  their 
vote  and  alter  their  determination  the 
finances  of  the  colony  would  have  been 
thrown  into  the  greatest  disorder.  So  here, 
if  you  limit  the  clause  in  the  way  proposed, 
I  think  it  will  be  a  great  inconvenience. 

Mr.  ISAACS  (Victoria).— I  very  much 
regret  that  so  fair  and  just  a  proposal  as 
we  are  now  dealing  with,  the  double  dis- 
solution, in  this  case,  should  be  granted 
with  such  difficulty  and  hesitation,  and 
attempted  by  limitations  to  be  rendered 
almost  worthless. 

Mr.  Brown. — No. 

Mr.  ISAACS. — It  is  so,  because  if  you 
introduce   an   artificial    restriction    which 
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cannot  be  got  rid  of  by  the  consent  of 
both  sides  and  all  parties,  you  are  putting 
into  the  Constitution  something  which 
may  impede  its  working.  Why  cannot 
we  trust  the  powers  Ministerial  and  legis- 
lative to  work  this  properly  and  fairly  % 
I  should  like  to  put  one  consideration  to 
Sir  John  Forrest  and  to  Mr.  Symon,  who 
fear  that  the  new  session  will  be  called  on 
unduly  quiekly.  What  is  the  object  of 
it  1  It  is  in  order  that  the  House  of 
Representatives  may  again  pass  the  Bill. 
Does  either  of  my  honorable  friends  think 
that  the  members  of  the  House  of  Repre- 
sentatives are  going  to  do  anything  unfair, 
anything  improper,  to  hasten  a  matter 
which  will  end  their  own  existence  as  a 
House  —  which  will  drive  them  to  the 
country. 

Mr.  Dobson. — Neither  House  will  ever 
go  to  the  country. 

Mr.  ISAACS.— That  will  be  the  result. 
They  cannot  send  the  Senate  to  the  coun- 
try without  going  there  themselves,  and 
with  aDamocletian  sword  of  that  sort  hang- 
ing over  them,  I  think  they  will  be  in  no 
hurry  to  cut  the  hair  which  suspends  it. 

Mr.  REID  (New  South  Wales).— There 
is  another  point  I  would  like  to  mention, 
and  i#t  is  one  which  might  happen  at  the 
very  beginning  of  the  Commonwealth.  We 
have  fixed  in  the  Constitution  the  neces- 
sity to  pass  a  Federal  Tariff  within 
two  years  after  the  establishment  of  the 
Commonwealth.  The  Parliament  cannot 
very  well  begin  work  until,  say,  three 
months  after  the  establishment  of  the 
Commonwealth.  There  may  be  a  tremen- 
dous amount  of  trouble  and  difficulty,  first 
in  the  Lower  House  to  get  the  Bill  carried 
through,  and  secondly  in  the  Senate,  and 
it  might  happen  that  at  the  close  of  all  the 
difficulties  connected  with  the  Tariff  it 
would  be  necessary  to  bring  about  a  disso- 
lution of  both  Houses  in  order  to  get  a 
settlement  at  all.  Now,  this  stipulation 
that  there  shall  be  an  interval  of  six 
months  between  the  sessions 

Mr.  Trenwith. — Or  three  months. 
[136] 


Mr.    REID. — I  understood   it   was  six 
months. 

Sir  John  I)owner. — Or  a  second  session 
at  all. 

Mr.  REID.— I  understand  that  Mr. 
Barton's  amendment  proposed  that  there 
should  be  a  rejection  in  one  session,  and 
then  that  the  Bill  should  have  to  go  up 
again  in  a  subsequent  session.  It  might 
be  that  the  question  on  which  the  two 
Houses  wrere  at  difference  might  be  one 
of  the  most  vital  consequence  to  the  well- 
being  of  the  Commonwealth,  tending, 
perhaps,  to  a  state  of  the  utmost  tension 
and  confusion.  Why  should  we  make  the 
Constitution  so  inflexible  that  in  a  time 
of  supreme  national  interest,  to  get  a 
matter  settled,  we  should  have  to  wait 
three  months?  I  think  we  must 
trust  the  Parliament  a  little  in  matters 
of  that  sort.  During  the  debates  in  both 
Houses  the  measure  and  its  merits  will 
come  very  prominently  before  the  people 
of  the  Commonwealth,  and  there  is  no  time 
stipulated  in  this  provision  which  would 
compel  the  Upper  House  in  the  second 
session  to  dispose  of  the  matter  in  a  sum- 
mary way.  The  Senate  will  have  the 
matter,  to  a  very  large  extent,  in  its  own 
hands.  There  is  no  power  which  can  pre- 
vent the  Senate  from  fixing  a  reasonable 
time  ahead,  perhaps  a  month  ahead,  for 
the  second  reading  of  such  a  Bill,  in 
order  to  secure  itself  against  any  dan- 
ger of  that  sort,  if  it  feels  that  there 
is  any  necessity  for  it.  If  the  House 
of  Representatives  were  to  attempt  to 
jockey  the  Senate,  because  it  had  not 
dealt  with  the  Bill  in  six  weeks  or  two 
months,  such  tactics  could  only  recoil  on 
the  heads  of  those  who  used  them  ;  they 
could  not  benefit  them  in  any  way.  I 
therefore,  in  view  of  the  fact  that  if  these 
troubles  ever  occur  they  may  occur  on  a 
matter  of  supreme  consequence  to  the 
people,  feel  that  an  unreasonable  delay  over 
it  may  produce  incalculable  injury  to  the 
public  interest.  It  is  better  to  leave  this 
matter  in  the  hands  of  the  Parliament, 
especially  for  the  reason  I  mention,  that 
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the  Senate  itself,  on  the  second  occasion, 
can  give  itself  sufficient  time  before  it 
allows  the  Bill  to  get  into  such  a  state 
that  the  Executive  can  exercise  the  power 
of  dissolution. 

Sir  JOHN  DOWNER  (South  Australia). 
—  It  appears  to  me,  on  the  argument  of 
my  right  honorable  friend  (Mr.  Reid),  that 
there  is  not  the  slightest  necessity  for  a 
second  session  at  all. 

Mr.  Reid. — I  will  take  that  if  you  like. 

Sir  JOHN  DOWNER.— You  might  just 
as  well  provide  that  during  the  same 
session  the  matter  can  be  reconsidered. 

Mr.  Reid. — Well,  we  will  take  it  that 
way. 

Sir  JOHN  DOWNER.— No,  you  will 
not  take  it  either  way,  because  I  object  to 
both  ways.  My  right  honorable  friend 
need  not  suppose  that  I  was  mentioning 
this  for  the  purpose  of  agreeing  with  him. 
I  was  mentioning  it  for  the  purpose  of 
showing  what  I  consider  an  absolute 
danger. 

Mr.  Higgins.— You  voted  against  this 
sub-section  altogether.  You  wanted  to 
make  it  nugatory. 

Sir  JOHN  DOWNER.— Now,  what  has 
that  to  do  with  it?  Will  my  honorable 
friend,  who  is  an  equity  lawyer,  and 
highly  logical,  leave  me  alone  for  a 
minute  1  If  he  will,  I  shall  be  much 
obliged  to  him. 

Mr.  Higgins. — Certainly,  if  you  are 
of    being    attacked   by   a   logical 


afraid 
man. 
Sir 
doubt 
thing 
away 


JOHN   DOWNER.— There   is    no 

that  we  are  slowly  frittering  the 
away.  We  began  frittering  it 
when  my  learned  friend  (Mr. 
Symon)  proposed  in  New  South 
Wales  some  way  of  curing  dead -locks 
when  there  should  not  have  been  any  way 
at  all.  "  Dead -lock  "  is  a  word  invented 
by  the  masses  of  the  people  to  represent 
their  determination  to  override  the  legiti- 
mate excercise  of  the  powers  of  the 
Constitution  by  those  who  are  autho- 
rized to  exercise  them.  We  establish 
bodies  with  jurisdiction  well  defined, 
[Mr.  Reid. 


co-ordinate  if  you  please,  or  not  co-ordinate 
if  you  please  J  and  we  intend  that  both 
sides  and  the  people  shall  agree  before  any 
measure  can  become  law.  When  they  do 
not  agree,  we  say  it  is  well  that  the 
measure  should  not  become  law,  and  be- 
cause they  do  not  agree  somebody  calls  it 
a  dead-lock.    Who  calls  it  a  dead-lock  ? 

Mr.  Trenwith.  —  Only  the  people. 

Mr.  Reid. — The  most  dangerous  ele- 
ment in  society. 

Sir  JOHN  DOWNER.— I  agree  with 
that,  and  probably  no  one  knows  better 
who  they  are  than  the  right  honorable 
gentleman  who  interjected. 

Mr.  Reid. — Quite  right.  I  have  found 
them  here. 

Sir  JOHN  DOWNER.— And  I,  too,  have 
found  them  here.  I  understood  that  they 
were  found  in  considerable  form  during 
to-day,  though  1  was  not  here  at  the  time 
when  the  greatest  development  took  place. 
A  Constitution  is  intended  to  balance 
itself,  and  to  be  founded  upon  an  agree- 
ment of  the  people  and  the  states.  Laws 
are  not  intended  to  be  passed  unless  the 
people  and  the  states  agree.  Agree  by 
what  means?  By  the  throwing  in 
of  the  clap-trap  term  "  dead-lock,"  and 
by  the  giving  to  one  branch  of  the 
Legislature  a  distinct  superiority  over  the 
other  branch  !  That  is  what  these  dead- 
lock provisions  mean  in  plain  and  simple 
English.  However,  we  have  said  that  we 
are  going  to  make  provision  for  dead- 
locks. I  deeply  regret  that  any  proposal 
was  ever  made  to  tamper  with  this  ques- 
tion. 

Mr.  Trenwith. — We  have  done  with 
that  now.     Let  us  discuss  what  is  before 

us. 

Sir  JOHN  DOWNER.— I  was  very 
sorry  for  an  interjection  which  was  made 
when  the  honorable  member  was  speaking, 
and  perhaps  if  he  will  leave  me  alone  I 
will  discuss  the  question  before  us.  I  say 
that  it  will  be  a  great  pity  if  we  make 
what  is  intended  by  the  leader  of  the  Con- 
vention to  be  a  matter  of  substance — 
because    we    know    that    he    would    not 
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propose  anything  which  was  not  a  matter 
of  substance — merely  a  matter  of  form. 
From  that  point  of  view  I  hope  that  the 
amendment  will  be  carried.  If  another 
session  could  be  held  next  day,  there 
would  be  no  necessity  for  another  session 
at  all  j  the  matter  might  just  as  well  be 
considered  again  in  the  same  session. 

Mr.  Symon. — The  proposal  is  a  perfect 
delusion. 

Sir  JOHN  DOWNER.— The  thing  is  a 
perfect  farce  and  a  sham. 

Mr.  Reid. — The  whole  thing. 

Sir  JOHN  DOWNER.— Yes,  the  whole 
thing. 

Sir  Edward  Braddon. — You  are  making 
it  that. 

Mr.  Reid. — You  made  it  so  long  ago. 

Sir  JOHN  DOWNER.— I  am  afraid 
that  we  are  frittering  away  the  principle 
which  should  underlie  the  Constitution. 

Mr.  Holder. — You  are  frittering  away 
the  value  of  this  clause. 

Sir  JOHN  DOWNER.— In  what  way? 

Mr.  Holder.  —  By  supporting  this 
amendment. 

Sir  JOHN  DOWNER.  —  I  do  not 
understand  the  honorable  member,  and 
I  should  like  to  hear  him  explain  him- 
self. I  have  the  greatest  esteem  for 
him,  but  I  have  the  sincerest  doubts 
as  to  his  views  upon  certain  aspects  of  the 
federal  question.  If  you  are  going  to  put 
into  the  Constitution  a  provision  to  the 
effect  that  there  shall  be  two  sessions 
when  one  session  may  follow  the  other  at 
an  interval  of  a  day,  the  provision  is  a 
delusion  and  a  sham.  What  is  it  you 
want  to  do  1  What  did  we  do  in  South 
Australia1?  That  is  where  these  ideas 
came  from.  I  wish  we  had  never  had  any 
provision  of  this  kind  there,  because  then 
we  should  never  have  heard  of  it  in  con- 
nexion with  this  Constitution.  The  idea 
was  to  afford  an  interval  of  time  in 
which  the  popular  mind,  as  expressed 
in  the  House  of  Assembly,  would  have 
an  opportunity  for  reflection.  There 
must  be  a  certain  interval  between  the 
two    sessions,  fin    which    public    clamour 


might  cease,  in  which  a  more  quieted 
condition  of  mind  might  ensue,  and  from 
which  a  calmer  judgment  might  result. 

Mr.  Kingston.— You  were  the  Attorney- 
General  in  the  Government  that  passed 
it  in  South  Australia. 

Sir  JOHN  DOWNER. -I  am  not  com- 
plaining. 

Mr.  Reid. — You  put  them  up  to  the 
dodge,  probably. 

Sir  JOHN  DOWNER.— Well,  I  am 
very  sorry.  I  dare  say  my  right  honor- 
able friend  has  many  things  in  his  career 
to  regret. 

Mr.  Reid. — I  have  not  to  regret  meet- 
ing you. 

Sir  JOHN  DOWNER.— And  I  have 
never  regretted  meeting  my  right  honor- 
able friend,  but  I  have  regretted  many 
things  that  I  have  heard  him  say. 

Mr.  Reid.— I  regret  that  I  cannot  re- 
turn the  compliment,  because  I  have  never 
heard  you  say  anything. 

Sir  JOHN  DOWNER.— Well,  I  am  not 
going  to  be  rude;  I  am  going  to  be  civil. 
As  far  as  the  precedent  from  which  this 
is  taken  is  concerned,  the  idea,  good  or 
bad,  was,  at  all  events,  thoroughly  intelli- 
gible— that  you  should  interpose  an  inter- 
val during  which  public  excitement  might 
more  or  loss  cease,  and  a  calmer  judgment 
prevail. 

.  Mr.  Kingston. — How  did  you  provide 
for  the  interval  in  1882? 

Sir  JOHN  DOWNER.— Well,  I  am  not 
going  to  be  cross-examined  by  the  Premier 
of  South  Australia  just  now. 

Sir  George  Turner. — By  your  own 
colleague  ? 

Sir  JOHN  DOWNER.— I  prefer  deal- 
ing with  the  subject  we  are  now  discussing, 
We  distinctly  provided  an  interval,  as  the 
Premier  of  South  Australia  must  admit. 

Mr.  Kingston. — Only  a  dissolution. 

Mr.  SYMON. — That  is  better  than  an 
interval  of  three  months. 

Sir  JOHN  DOWNER.— Yes;  that  is 
better  than  nothing.  It  may  be  insuffi- 
cient, but  at  all  events,  it  is  something. 
But    now    it    is    provided    that   without 
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dissolution,  after  both  Houses  have  met — 
the  House  which  represents  the  people  and 
the  House  which  represents  the  states — 
and  have  solemnly  passed  this  constitu- 
tional decree,  having  performed  the  very 
functions  for  which  they  were  created, 
which  Avas  to  exercise  independent  judg- 
ments, although  the  results  might  end 
in  disagreement,  we  are  actually  to  de- 
stroy the  authority  of  the  Senate. 
How  ?  By  the  very  next  day  forcing 
them  to  meet  again,  and  go  through  the 
same  form,  without  any  interval  sufficient 
for  the  public  excitement  to  be  allayed. 
You  pretend  you  are  doing  something 
when,  of  course,  you  know  you  are  doing 
nothing.  You  call  them  together  again 
next  day  to  repeat  their  disagreement, 
without  a  single  circumstance  having  in- 
tervened, either  from  lapse  of  time,  the 
expression  of  public  opinion,  or  anything 
else — to  meet  again,  and  straight  off  settle 
the  question  on  which  they  disagreed  the 
day  before.  And  if  they  do  not  agree,  you 
bring  in  what  Mr.  Holder  wanted  to  bring 
about,  which  is  the  domination  of  Aus- 
tralia, and  of  the  states  of  Australia,  by  a 
numerical  majority. 

Mr.  Reid. — No,  if  they  fix  such  a  short 
interregnum,  you  can  make  up  for  it  by 
taking  longer  to  deal  with  the  Bill  a 
second  time. 

Sir  JOHN  DOWNER.— Yes,  if  you  are 
treated  that  way,  you  have  the  power  in 
}^our  own  hands. 

Mr.  Reid. — I  do  swear  that  the  honor- 
able member  would  take  a  long  time. 

Sir  JOHN  DOWNER.— I  know  that 
my  right  honorable  friend,  judging  pro- 
bably from  the  time  I  am  taking  now, thinks 
that  in  such  a  case  I  would  take  a  long 
time,  if  I  were  in  the  Senate.  I  admit  that 
his  surmise  is  quite  right  in  my  case.  I 
admit  there  are  persons  on  whom  this 
terrorism  could  not  be  practised,  or  on 
whom,  if  practised,  it  would  probably  not 
be  effective.  But  I  am  thinking  of  persons 
of  weaker  minds  and  wills,  and  I  say 
that,  as  far  as  this  Constitution  is  con- 
cerned, it  is  absolutely  necessary  to  put 
[Sir  John  Downer. 


some  provision  in  this  Bill  which  will 
strengthen  the  Senate  and  prevent  it 
being  intimidated  in  the  way  indicated. 
We  have  been  frittering  away  the  first 
principles  of  the  Federal  Constitution  long 
enough. 

Mr.  Howte. — There  is  nothing  left. 

Mr.  Reid — Nothing  left  1  You  are  due 
for  your  old-age  pension  if  you  say  that. 

The  CHAIRMAN.— I  must  ask  honor- 
able members  not  to  hold  conversations 
across  the  table. 

Sir  JOHN  DOWNER.— There  is  some- 
thing left. 

Mr.  Howe. — Very  little. 

Sir  JOHN  DOWNER.— Oh,  yes,  there 
is  a  good  deal  left.  I  am  not  going  to  say 
there  is  very  little  left,  even  to  please  a 
friend  whom  I  respect.  At  the  same 
time,  I  do  not  want  to  see  any  more  taken 
out.  We  have  made  a  great  cardinal 
departure  from  the  first  principles  which 
ought  to  regulate  federation.  That  is  the 
principle  of  the  co-ordinate  power  of  the 
states  and  the  people.  We  have  established 
what  we  think  a  responsible  Government, 
and  we  will  have  to  wait  to  find  out  how 
it  works  out.  A  majority  think  they  have 
made  the  Senate  responsible  entirely  to 
the  majority  of  the  people.  Now,  not 
satisfied  with  having  done  what  is  a  direct 
invasion  of  the  principle  on  which  federa- 
tion can  alone  exist,  they  want  to  go  still 
further,  and  to  dwindle  away  the  last  re- 
maining hope  of  the  states — the  hope  of 
retaining  some  portion  of  their  individu- 
ality. Frail  as  the  amendment  is  to  meet 
the  necessities  of  the  case,  still  it  is  some- 
thing, and  I  shall  vote  for  it. 

Dr.  COCKBURN  (South  Australia).— 
I  do  not  attach  much  importance  to  the 
insertion  of  the  words  "three  months." 
The  Senate  may  not  be  averse  to  the  dis- 
solution, but  quite  willing  to  accept  the 
arbitrament  of  the  "people.  In  such  a 
case  it  would  be  a  mutual  convenience  to 
join  issue  and  consent  to  two  sessions. 

Mr.  Symon.  —  Suppose  they  are  not 
willing  ? 
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Dr.  COCKBURN.— I  say  it  may  be  a 
mutual  convenience  to  take  two  sessions 
with  no  very  great  interval  between.  On 
the  other  hand,  if  there  be  a  wish  for 
delay,  there  is  all  the  necessary  machinery 
to  hand.  The  new  session  would  have  to 
be  opened  in  due  form,  and,  I  suppose, 
there  would  be  something  in  the  way  of 
an  address  in  reply.  We  all  know  what 
that  means  if  the  members  of  the  House 
wish  for  delay.  The  Bill  would  also  have 
to  go  through  all  its  stages. 

Mr.  Symon. — But  see  how  unpopular 
such  delay  would  make  the  members. 

Dr.  COCKBURN.— Not  necessarily,  if 
they  were  in  the  right.  As  I  have  said,  I 
do  not  attach  much  importance  to  the 
insertion  of  the  words,  because  I  think 
the  Senate,  representing  the  people's 
rights,  would  not  be  unwilling  to  face 
their  constituents,  and  would  be  likely 
to  agree  to  the  necessary  steps.  Later  on 
I  shall  move  to  alter  the  six  months  to 
twelve  months.  In  the  meantime,  I  do 
not  think  this  matter  of  the  insertion  of 
the  words  of  importance,  and  I  shall  not 
vote  for  their  inclusion. 

Mr.  McMILLAN  (New  South  Wales). 
— I  think  there  is  a  very  simple  way  of 
looking  at  this  question.  Surely  the 
Senate  would  not  reject  a  Bill,  unless 
there  was  an  important  reason  fordoing  so. 
I  can  scarcely  imagine  the  Senate  reject- 
ing a  Bill  which  would  put  the  finances 
into  any  difficulty — say,  the  usual  Bill  for 
the  expenses  of  the  country.  But,  if  the 
Senate  did  reject  a  Bill  in  calm  judgment, 
is  it  not  a  farce  to  think  that  under  three 
months  that  judgment  would  be  reversed? 
Surely  it  is  only  common  sense  that  there 
should  be  a  reasonable  interval  for  con- 
sideration'? After  the  large  amount  of 
rhetoric  on  this  subject  about  delay, 
caution,  and  prudence,  it  seems  ridiculous 
to  talk  about  a  delay  of  three  months  to 
give  consideration  to  a  great  question. 

Mr.  TRENWITH  (Victoria).  —  With 
great  respect,  I  submit  to  those  who  are 
objecting  to  this  provision  that  they  are 


fighting  a  shadow.  If  they  meant  any- 
thing when  they  said  there  must  be 
two  sessions  they  meant  that  the 
House  of  Representatives  should  have 
some  interval  to  reconsider  its  position. 
It  is  no  use  to  say  that  the  Senate  can 
delay  it.  Delay  is  not  what  is  required 
as  the  ultimate  end  of  a  dissolution,  but 
agreement,  if  possible.  It  would  be  just 
as  well  to  say  that  a  measure  should  be 
twice  considered  in  the  same  session,  as 
that  there  should  be  two  sessions  without 
an  interval.  I  think  that  one  session 
should  be  sufficient,  but  if  there  is  to 
be  a  second  consideration  it  ought  not 
to  be  possible  for  Parliament  to  be  pro- 
rogued for  a  day,  to  meet  again  in  a 
state  of  heat  and  temper,  and  to  pass  the 
Bill  without  discussion.  That  is  not 
the  object  of  providing  two  sessions,  and 
I  would  submit  to  my  honorable  friends, 
who  in  the  main  agree  with  me,  that  this 
is  not  a  point  worth  fighting  about.  It 
is  admitted  generally  that  the  Executive 
will  allow  some  reasonable  time,  probably 
not  less  than  three  months,  but  it  is  urged 
that  there  may  be  occasions  when,  if  a 
Bill  is  not  carried,  the  whole  of  the  finances 
of  the  Commonwealth  will  be  thrown 
into  confusion.  That  could  only  hap- 
pen on  the  rejection  of  an  Appropriation 
Bill. 

Mr.  McMILLAN. — Which  would  mean 
revolution  ? 

Mr.  TRENWITH. —Yes,  and  that  is 
inconceivable.  Delay  in  passing  an  im- 
portant Taxation  Bill  might  embarrass 
the  Executive  very  materially,  but  it 
could  not  cause  such  embarrassment  as 
would  throw  the  whole  of  the  finances  of 
the  country  into  confusion.  If  a  Treasurer 
with  a  heavy  deficit  introduced  a  scheme 
of  taxation,  with  a  view  to  meeting  that 
deficit,  it  might  be  extremely  important 
to  him  that  he  should  get  the  Bill  passed, 
but  if  he  did  not  he  could  go  on  for  three 
months  increasing  the  deficit.  If  the 
question  of  a  second  session  were  be- 
fore us  I  should  argue  against  it,  but 
as   provision   has    been   made   for   it,    it 
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should  be  a  second  session  such  as  we 
are  accustomed  to,  with  some  reasonable 
interval.  I  would  strongly  urge  on  my 
honorable  friends  the  desirability  of 
conceding  where  we  can  concede.  That  is 
what  I  have  always  been  urging  on  those 
who  have  been  opposed  to  me,  and  I  now 
make  the  appeal  to  those  who  agree  with 
me.  This  is  a  point  we  can  concede 
without  any  serious  danger.  There  may 
sometimes  be  considerable  inconvenience, 
but  that  will  be  all.  I  hope  that  the 
discussion  of  this  matter  will  not  occupy 
much  more  time,  but  that  we  shall  say 
that  we  are  prepared  to  make  concessions 
wherever  we  can,  in  order  that  we  may 
obtain  reasonable  concessions  when  we 
come  to  ask  for  them  ourselves. 

The  CHAIRMAN.— Do  I  understand 
that  Mr.  Symon  wishes  to  amend  his 
amendment  by  making  the  period  speci- 
fied three  months  instead  of  six  % . 

Mr.  SYMON.— Yes,  sir. 

The  amendment  was  amended  accord- 
ingly. 

Mr.  O'CONNOR  (New  South  Wales).— 
I  do  not  think  that  the  honorable  member 
who  spoke  last  has  really  appreciated  the 
seriousness  of  this  limitation.  Now,  we 
have  dealt  with  two  ways  of  settling 
these  dead-locks.  The  first  wag  the 
proposal  of  Mr.  Symon  himself ;  and  the 
second  is  that  which  is  now  under  con- 
sideration. I  think  it  is  very  desirable 
that  the  method  in  both  these  proposals 
should  be  the  same.  Now,  under  Mr. 
Symon's  proposal,  there  is  no  interval  at 
all  required  ;  and  if  honorable  members 
look  at  clause  56b  they  will  find  that  a 
Bill  may  be  sent  up,  sent  back,  and,  in 
the  same  session,  sent  up  again,  and  upon 
that  a  dissolution  of  the  House  of  Repre- 
sentatives may  take  place.  Now,  what  is 
the  reason  why  there  should  be  a  differ- 
ence between  the  method  of  treating  the 
measure  under  the  second  proposal  and 
under  the  first  proposal  of  Mr.  Symon  1  If 
there  is  a  good  reason  in  the  one  case 
there  is  a  good  reason  in  the  other,  and 
[Mr.  Trenwith. 


it  appears  to  me  that  it  is  very  desirable 
that  a  uniform  method  of  dealing  with  the 
matter  should  be  adopted  in  both  cases. 
There  is  also  a  second  reason,  and,  I 
think,  a  strong  one. 

Mr.  McMillan. — Is  there  not  a  delay 
between  the  two  dissolutions  1 

Mr.  O'CONNOR.— We  are  not  discuss- 
ing that  point. 

Mr.  Isaacs.  —  There  is  no  specified 
delay. 

Mr.  O'CONNOR.— The  delay  that  would 
take  place  is  not  the  delay  of  a  dissolution, 
but  the  delay  in  the  period  of  sending  up 
the  measure  to  the  Senate  the  second  time. 
Under  Mr.  Symon's  first  proposal  there  is 
no  delay.  The  measure  may  be  sent 
up  a  second  time  the  same  session.  Why 
should  there  be  a  delay  of  three  months  in 
this  case?  What  is  the  object  of  it  I 
Surely  the  only  object  is  that  the 
country  may  be  informed  about  the 
measure  in  all  its  details,  and  may  learn 
the  merits  of  the  controversy  on  both 
sides. 

Mr.  Trenwith. — That  is  not  the  only 
object.  It  is  that  the  House  of  Repre- 
sentatives may  have  time  to  consider  all 
the  arguments,  and  whether  it  will  insist 
on  sending  back  the  Bill. 

Mr.  O'CONNOR.— Surely  that  is  a 
very  weak  argument.  If  the  House  of 
Representatives,  which  has  had  a  mea- 
sure before  it,  and  which  must  have 
known  in  a  general  way  the  nature  of  the 
measure  as  it  passed  through,  surely  when 
the  measure  comes  before  it  a  second  time 
it  will  know  its  own  mind  with  regard  to 
it.  What  is  more,  it  can  take  any  time 
it  likes  in  considering  the  measure. 

Mr.  Isaacs. — Both  Houses  can. 

Mr.  O'CONNOR.— Both  Houses  can 
take  as  much  time  as  they  like  in  dealing 
with  it.  A  fair  answer  to  Mr.  Trenwith 
is,  that  both  Houses  have  the  matter  in 
their  own  hands  to  take  what  time  they 
consider  fair. 

Mr.  Deakin. — And  neither  House  will 
be  unanimous. 
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Mr.  O'CONNOR.  —Quite  so.  The  Senate 
will  have  it  in  its  own  hands  to  deal  with 
the  matter  within  any  time  it  thinks  fit 
to  take  to  deal  with  it. 

Mr.  Symon. — But  it  is  for  the  House  of 
Representatives  to  consider  whether  they 
will  take  the  matter  any  further. 

Mr.  O'CONNOR.— They  can  take  three 
months  if  they  like,  but  you  want  to  force 
them  to  take  three  months— that  is  the 
whole  difference.  Why  force  them  to  take 
three  months  with  regard  to  a  measure 
which,  perhaps,  as  pointed  out  by  Mr. 
Reid,  may  be  a  measure  which  it  may  be 
imperiously  requisite  for  the  good  of  the 
whole  Commonwealth  should  be  passed  as 
soon  as  possible  1 

Mr.  Isaacs. — They  would  not  unduly 
hasten  the  matter. 

Mr.  O'CONNOR.  —  No  doubt  they 
would  not.  The  only  object  of  delay  is 
that  the  country  may  be  informed  of  the 
controversy  and  learn  its  true  bearings ; 
and  surely  that  can  be  done  in  the  inter- 
val which  must  take  place  before  the 
Bill  can  be  submitted  to  them.  What 
are  the  steps  which  must  take  place  ? 
There  is  first  of  all  the  discussion  in  the 
House  of  Representatives,  then  the  dis- 
cussion in  the  Senate,  then  public  interest 
must  be  occasioned  through  the  matter 
being  one  of  controversy  between  the  two 
Houses  ;  and  the  measure  must  be  sent  up 
again,  and  again  discussed.  What  is  the 
value  of  newspapers  if  during  all  that  time 
the  whole  merits  of  the  controversy  from 
beginning  to  end  are  not  placed  fully 
before  the  public?  But  not  only  that. 
The  measure  is  rejected,  and  the  Govern- 
ment decides  to  dissolve  the  Senate  and  the 
House  of  Representatives.  Now,  there 
must  be  at  least  six  or  seven  or  eight  weeks 
before  a  general  election  can  take  place, 
ami  during  the  whole  of  that  time  there 
is  discussion  in  the  country.  The  quickest 
time  in  which  we  can  arrange  a  general 
election  must  be  six  or  seven  weeks  in  a 
country  so  extensive  as  the  Common- 
wealth ;  and  during  the  whole  of  that  time 


discussion  goes  on  also.  I  say  that  those 
opportunities  for  discussion  are  so  ample 
that  it  is  impossible  to  understand  that  in 
the  interests  of  fair  discussion  and  the  in- 
formation of  the  public  on  these  questions 
there  can  be  any  necessity  for  further  delay. 
I  say,  leave  it  to  Parliament  to  decide. 
If  you  do  so,  the  ordinary  operations 
of  parliamentary  procedure  will  give 
abundance  of  opportunity  for  discussion  ; 
but  if  you  limit  Parliament,  and  prevent 
their  sending  the  matter  forward  when 
necessary,  two  effects  will  follow.  In  the 
first  place,  there  may  be  irreparable  delay; 
and  in  the  second  place,  I  think  it  is 
highly  desirable  that  while  the  contro- 
versy is  fresh  in  the  minds  of  the  people, 
while  Parliament  has  just  discussed  it, 
and  is  informed  of  all  its  bearings,  as 
soon  as  an  election  can  be  brought  about, 
the  issues  should  be  placed  before  the 
people.  I  hope  that,  this  clause  having 
been  passed  to  give  certain  powers  of  dis- 
solution in  order  to  settle  this  question,  it 
will  not  be  frittered  away  by  tying  the 
hands  of  the  Executive  who  have  to  use 
this  important  power,  which  may  thus 
be  rendered  of  very  little  value. 

Mr.  DOBSON  (Tasmania).— I  fear  I 
have  not  the  courage  to  say  all  that  I  feel 
with  regard  to  the  blot  which  has  just 
been  put  upon  the  Constitution. 

Mr.  Reid. — Is  this  in  order? 

The  CHAIRMAN. —The  honorable 
member  is  not  in  order  in  reflecting  on  a 
decision  of  the  committee. 

Mr.  DOBSON.— I  think  I  have  a  right 
to  express  an  opinion  that  the  clause  be- 
fore the  committee  will,  if  passed,  be  a 
blot  upon  the  Constitution. 

The  CHAIRMAN.  —  The  honorable 
member  is  quite  in  order  in  doing  that, 
because  we  have  not  yet  passed  the 
clause. 

Mr.  DOBSON. — I  am  going  to  express 
my  opinion  upon  the  amendment  of  Mr. 
Barton.  I  wish  to  say  that  I  do  not  ap- 
prove of  it,  and  that  I  intend  to  support 
the  amendment   of  Mr.   Symon.     But  I 
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regret  that  Mr.  Symon  has  consented  to 
alter  the  term  from  six  to  three  months, 
because  I  cannot  understand  a  man  who 
has  had  experience  of  legislation  imagining 
that  you  can  give  due  time  for  considera- 
tion in  important  matters  in  three  months, 
and  I  am  more  than  surprised  to  hear  the 
arguments  of  Mr.  O'Connor,  who  actually 
argues  against  three  months. 

Mr.  Holder. — You  want  to  put  a 
few  more  holes  into  the  clause,  so  that  it 
will  not  work. 

Mr.  DOBSON.— There  is  not  a  single 
honorable  member,  except  Sir  John 
Downer,  who  has  tried  to  point  out  how 
what  we  have  done  and  what  we  are 
professing  to  do  is  going  to  work.  Let 
me  say  how  I  think  it  will  work  out.  In 
ordinary  times  legislation  will  go  on,  and 
members  of  both  Houses  will  display 
patriotism,  intelligence,  and  industry,  and 
will  appear  to  do  what  is  right  for  the 
country.  But  in  a  time  of  excitement, 
when  there  is  a  battle,  say,  between 
capital  and  labour,  or  in  connexion  with 
some  other  social  question,  that  will  be 
the  time  when  the  Constitution  will  be 
tested.  I  submit  that  the  committee 
by  what  it  has  done,  and  by  what  is 
before  the  Chair,  are  taking  away  the 
state  rights  for  which  we  have  been  work- 
ing for  months.  The  committee  has  been 
depriving  and  robbing  the  states  of  equal 
representation  in  the  Senate,  and  abso- 
lutely doing  away  with  the  safeguards  of 
the  bi-cameral  system.  Honorable  members 
are  putting  into  the  hands  of  the  Federal 
Executive  such  powers,  such  alterna- 
tives, and  such  engines  for  coercion  as  you 
will  not  find  in  any  Constitution  in  the 
world.  I  think  the  language  I  have  just 
uttered  is  not  the  language  of  exaggeration, 
but  is  the  language  of  absolute  fact.  If 
it  is  not  a  fact,  let  any  honorable  member 
tell  me  of  any  Constitution  in  the  world 
which  gives  to  the  Executive  Government 
— to  the  Premier  and  his  Ministers,  who 
have  the  control  of  the  public  revenue 
and  the  financial  policy  of  the  country — 
the  same  power  as  we  have  given  to 
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them  in  this  Constitution.  Then,  sir, 
when  the  time  of  popular  clamour  comes, 
and  the  members  of  the  Federal  Govern- 
ment want  to  retain  their  seats,  by  giving 
way  to  the  popular  clamour,  which  is 
simply  history  repeating  itself,  the  way 
has  been  paved  and  made  just  as  easy  as 
it  possibly  can  be.  They  have  only  to 
pass  their  Bill,  it  is  then  rejected  by  the 
Senate,  the  Parliament  is  prorogued,  and 
another  session  is  convened  according  to 
my  friend's  (Mr.  Symon's)  amendment 
within  three  months.  It  is  little  enough 
time  I  should  think  for  all  Australia  to 
make  up  its  mind.  But  "  No,"  say  my 
friend  Mr.  O'Connor  and  some  other  mem- 
bers— "Let  the  Government  call  a  session 
the  next  day,  let  the  session  last  but  one 
hour,  and  enable  them  to  pass  their  Bill, 
and  then  they  have  the  states  and  the 
Senate  at  their  mercy.  The  Bill  comes 
back  to  the  Senate,  and  if  the  Senate 
rejects  it  then  there  is  this  double  dissolu- 
tion." 

Mr.  Reid. — But  there  will  have  been 
long  debates  in  both  Houses  during  the 
first  session. 

Mr.  DOBSON.— Yes,  and  it  has  taken 
more  than  one  long  debate,  as  my  right 
honorable  friend  knows  to  his  advantage, 
to  settle  several  questions  in  this  Con- 
vention. The  right  honorable  member 
knows  that  this  Bill  would  have  been 
utterly  different  if  we  had  not  had  three 
or  four  long  debates  on  different  questions. 
1  therefore  say  that  the  experience  of  this 
Convention — an  experience  under  which 
the  right  honorable  member  has  gained 
victory  after  victory — absolutely  contra- 
dicts what  we  are  engrafting  in  this 
Bill. 

Mr.  Reid. — I  should  like  to  have  them 
written  down  for  me,  so  that  I  could  brag 
about  them. 

Mr.  DOBSON.— Did  not  the  right  hon- 
orable member  brag  the  other  day  when 
he  got  us  to  reverse  our  decision  1  Did 
he  not  say  that  he  felt  as  if  he  had  a 
crown  of  laurels  on  his  brow  ? 
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Mr.  Reid.  —No  ;  that  is  another  kind. 

Mr.  DOBSON.— If  the  right  honorable 
member  will  only  leave  me  alone,  I  will  get 
on  more  quickly,  and  I  have  no  desire  to 
take  up  time. 

Mr.  Douglas. — He  cannot  help  it. 

Mr.  DOBSON. — The  second  session  may 
be  called  after  a  day's  interval  ;  it  may 
only  occupy  a  day ;  the  Bill  is  sent  to  the 
Senate;  and  then  the  Senate  is  absolutely 
at  the  mercy  of  the  Government  of  the 
day.  I  ask,  then,  what  becomes  of  state 
rights  1  What  becomes  of  the  good  of  your 
two  Chambers  ?  Honorable  members  seem 
to  forget  the  very  foundation  on  which 
the  two-Chamber  system  rests. 

Mr.  Barton. — Does  not  Mr.  Symon's 
paragraph  which  was  kept  in  contain  the 
very  evil  you  are  now  protesting  against  1 

Mr.  DOBSON.— I  do  not  think  it  does. 
The  House  of  Representatives  has  to  be 
dissolved,  and  after  it  has  been  dissolved 
and  has  come  back  with  the  mandate  of 
the  country,  when  the  people  have 
spoken  out,  when  the  question  has 
been  ventilated,  and  the  people  have 
been  educated,  as  they  must  be  at  a 
general  election,  then  the  Senate,  being 
elected  by  the  same  manhood  suffrage, 
will,  I  presume,  in  99  cases  out  of  100, 
bow  to  the  will  of  the  people.  I  pointed 
out  this  afternoon  how  I  thought  that  the 
House  of  Representatives,  which  has  all 
the  privileges,  which  has  the  government 
in  its  hands,  which  has  the  control  of  all 
the  finances  in  its  hands,  is  the  Chamber 
which  ought  to  go  to  the  people  first,  and 
it  is  quite  time  enough  to  talk  of  sending 
the  Senate  there  when  it  has  refused  to  pass 
the  Bill  which  happens  to  be  the  mandate 
of  the  people.  What  I  want  to  refer  to 
is,  if  I  may  say  so  with  all  respect, 
the  very  simple  argument  of  my  learned 
friend  (Mr.  Isaacs).  I  can  hardly  under 
stand  how  he  can  have  attained  to  such 
simplicity  when  he  has  had  an  education 
of  Victorian  politics  for  almost  a- quarter 
of  a  century.  He  says,  when  it  comes  to 
the  House  of  Representatives  sending  this 


Bill  a  second  time  on  to  the  Senate,  does 
anybody  believe  that  they  will  be  so 
foolish  as  to  risk  their  seats  or  do  any- 
thing which  may  send  them  back  to  their 
constituents?  Why,  sir,  they  will  send  the 
Bill  on  again  to  the  Senate,  knowing  per- 
fectly well  that,  as  the  senators  have 
much  more  difficulty  to  get  elected, 
have  a  much  larger  constituency  to 
canvass,  and  have  to  go  to  twice  as 
much  expense  to  get  elected  as  has  a 
candidate  for  election  to  the  Lower  House, 
we  shall  never  hear  of  a  dissolution. 
I  do  not  believe  we  shall  ever  hear  of  a 
dissolution,  and  that  because  no  mem- 
ber of  either  House  will  care  to  risk 
his  position,  his  comfortable  seat,  and 
charming  club-house,  and  his  £400  a  year. 
You  are  appealing  to  the  lower  instincts 
of  your  future  Australian  politicians.  You 
are  absolutely  depriving  them  of  what 
would  help  them  to  be  patriotic,  and  to 
consider  the  interests  of  their  country, 
and  you  are  inviting  them  to  consider 
only  their  own  interests.  I  do  not  be- 
lieve that  you  will  have  the  simultaneous 
dissolution  once  in  twenty  years.  If  we 
do  not  have  the  simultaneous  dissolution, 
what  will  follow?  The  state  rights  will 
have  gone  ;  the  two-Chamber  system  will 
have  gone ;  we  shall  have  deprived  the 
people  of  the  check  of  the  Second 
Chamber.  All  that  will  be  neces- 
sary will  be  to  put  certain  machinery 
into  motion,  and  after  a  delay  of  three 
months — according  to  the  honorable  and 
learned  member  (Mr.  O'Connor)  the  delay 
need  not  be  as  much  as  three  minutes — a 
count  of  heads  will  settle  the  question.  I 
protest  most  respectfully  and  humbly 
against  the  blot  it  is  proposed  to  put  upon 
the  Constitution.  The  honorable  and 
learned  member  (Mr.  Symon)  showed  me  a 
Bill  for  the  government  of  Ireland  which  he 
brought  out  with  him  from  England.  That 
Bill  was  framed  under  the  direction  of,  and 
pi  >ssibly  by  the  hand  of,  the  greatest  liberal 
leader  that  the  Anglo-Saxon  world  has 
ever  seen — Mr.  Gladstone — and  it  contains 
the    provision    that    if  the    two    Houses 
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disagree  an  interval  of  three  years  must 
elapse,  or  the  expiration  of  a  quinquennial 
Parliament,  whichever  is  the  longer  period, 
before  there  can  be  a  dissolution  of  the 
two  Houses.  Mr.  Gladstone  thought  that 
three  years  was  not  too  long  a  time  to  al- 
low for  the  education  of  the  people  and  the 
politicians  upon  any  important  question. 

Mr.  Rbid. — Perhaps  three  years  were 
thought  to  be  necessary  for  the  education 
of  the  men  of  Kilkenny. 

Mr.  DOBSON.  —  However  honorable 
members  may  differ  from  me,  I  trust 
that  I  have  advanced  a  few  arguments  to 
show  that  we  are  doing  a  dangerous 
thing,  and  I,  on  behalf  of  those  who  sent 
me  here,  offer  my  protests  against  the 
proposal. 

Question — That  the  words  proposed  to 
be  inserted  in  the  proposed  amendment  be 
so  inserted — put. 

The  committee  divided — 


Ayes  ... 

...      27 

Noes  ... 

17 

Majority     for 

Mr.    Symon's)   ,q 

amend  mei 

Ayes. 

Braddon,  Sir  E.  N. 

C.  Leake,  G. 

Briggs,  H. 

Lee  Steere,  Sir  J.  G 

Brown,  N.  J. 

Lewis,  N.  E. 

Clarke,  M.  J. 

McMillan,  W. 

Dobson,  H. 

Moore,  W. 

Douglas,  A. 

Peacock,  A.  J. 

Downer,  Sir  J.  W. 

Quick,  Dr.  J. 

Forrest,  Sir  J. 

Trenwith,  W.  A. 

Fraser,  S. 

Turner,  Sir  G. 

Fysh,  Sir  P.  0. 

Venn,  H.  W. 

Grant,  C.  H. 

Walker,  J.  T. 

Hackett,  J.  W. 

Zeal,  Sir  W.  A. 

Hassell,  A.  Y. 

Teller. 

Henning,  A.  H. 

Symon,  J.  H. 

Noes. 

Abbott,  Sir  J.  P. 

Holder,  F.  W. 

Barton,  E. 

Howe,  J.  H. 

Brunker,  J.  N. 

Isaacs,  I.  A. 

Carruthers,  J.  H. 

Kingston,  C.  C. 

Cockburn,  Dr.  J.  A.       Reid,  G.  H. 

Deakin,  A. 

Solomon,  V.  L. 

Glynn,  P.  M. 

Wise,  B.  R. 

Gordon,  J.  H. 

Teller. 

Higgins,  H.  B. 

O'Connor,  R.  E. 

[Mr.  Dobson. 

Question  so  resolved  in  the  affirmative. 

The  amendment,  as  amended,  was  in- 
serted in  the  clause. 

Mr.  ISAACS  (Victoria).— There  is  one 
formal  amendment  which  I  mentioned 
earlier  in  the  day — the  words  which  were 
in  the  clause  originally.  They  were  struck 
out  because  it  was  the  intention  of  the 
Drafting  Committee  to  propose  the  excision 
of  the  first  paragraph.  That  paragraph  is 
now  restored,  and  it  will,  therefore,  be 
necessary  to  restore  the  words  I  have 
mentioned  in  order  to  give  clearness  to  the 
second  paragraph.     I  beg  to  move — 

That,  after  the  word  "Governor-General," 
the  words  "  instead  of  dissolving  the  House 
of  Representatives  alone  "  be  inserted. 

In  other  words,  this  amendment  will  give 
the  option,  in  clear  language,  of  following 
either  the  first  or  the  second  paragraph. 

Mr.  GLYNN  (South  Australia).— 
Before  these  words  are  inserted,  I  wish  to 
call  the  attention  of  the  committee  to  the 
effect  it  will  have  in  relation  to  the  first 
paragraph  as  it  now  stands.  If  there  is 
a  successive  dissolution  of  the  two  Houses 
there  may  be  no  cure  of  a  dead  lock, 
whereas  if  there  is  a  simultaneous  dis- 
solution of  the  two  Houses  there  can  be 
a  cure  of  a  dead-lock. 

Mr.  Isaacs. — But  that  does  not  affect 
this  question.  The  honorable  member  is 
dealing  with  a  later  matter. 

The  amendment  was  agreed  to. 

Mr.  BARTON  (New  South  Wales).— I 
beg  to  move  that  progress  be  reported. 

The  motion  was  agreed  to. 

Progress  was  then  reported. 

PROGRESS  OF  BUSINESS. 

Mr.  BARTON  (New  South  Wales).— 
In  reference  to  the  course  of  business,  I 
should  like  to  say  that,  inasmuch  as  the 
discussion  on  the  second  recommittal  has 
taken  a  longer  time  during  the  present 
week  than  was  anticipated,  I  shall  ask 
honorable  members  to  sit  up  to  at  least 
eleven  o'clock  to-morrow  night,  and  much 
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later  if  necessary.  I  wish  to  see  the 
business  finished  this  week  if  practicable. 
Mr.  RE1D  (New  South  Wales).— I 
should  like,  in  the  interest  of  public 
business,  to  implore  honorable  members 
who  represent  some  of  the  smaller 
colonies  not  to  make  speeches  which  pro- 
voke sometimes  more  heated  retorts  than 
one,  on  cooler  reflection,  would  indulge 
in. 

Sir  JOHN  DOWNER  (South  Australia). 
— I  would  ask  the  right  honorable  gentle- 
man who  has  just  spoken  not  to  repeat 
the  speech  he  made  this  afternoon. 

The  Convention  adjourned  at  six  min- 
utes past  ten  o'clock  p.m. 


THURSDAY,  10th  MARCH,  1898. 


Queensland    and  the    Federation— Leave    of    Absence: 
Mr.  Henry— Commonwealth  of  Australia  Bill. 


The  President  took  the  chair  at  twenty- 
six  minutes  to  eleven  o'clock  a.m. 

QUEENSLAND  AND  THE 
FEDERATION. 

The  PRESIDENT.— I  deem  it  to  be 
my  duty  to  communicate  to  the  Conven- 
tion the  fact  that  I  yesterday  received  a 
telegram  from  representatives  of  various 
districts  of  Central  Queensland,  which  I 
will  lay  on  the  table  and  ask  the  Clerk  to 
read. 

The  Clekk  read  the  telegram,  as  fol- 
lows : — 

Rockhampton,  Queensland, 
9th  March,  1898. 
To    the    Hon.    the   President   of    the  Federal 

Convention. 
We,  the  representatives  of  the  people  of 
Central  Queensland  in  the  Legislative  Assem- 
bly, desire  to  place  on  record  our  conviction 
that  the  federation  of  the  Australian  colonies 
is  absolutely  essential  for  the  safety  and  welfare 
of  Australia.  At  the  same  time,  we  trust  the 
Convention  will  make  provision  in  the  Consti- 
tution for  the  admission  of  Central  and  Northern 


Queensland  as  separate  states  of  the  Common- 
wealth immediately  it  is  proclaimed,  and  irre- 
spective altogether  of  whether  or  not  Southern 
Queensland  desires  to  join. 

J.  B.  Fitzgerald,  H.  T.  Hardacre, 

W.    Kidstox,     J.    C.    Stewaut, 

Jason   Boles,    J.    M.   Cross,    J. 

Murray,    G.  S.    Curtis,  A.    J. 

Callan. 

Mr.  BARTON  (New  South  Wales).— I 
beg  to  move  that  the  document  be  printed. 

The  motion  was  agreed  to. 

Mr.  BARTON  (New  South  Walesa- 
Honorable  members  will  recollect  that  I 
stated  some  evenings  ago,  with  reference 
to  a  proposed  new  clause  relating  to  the 
Queen's  prerogative  regarding  the  division 
of  Queensland,  that  I  would  communicate 
with  the  Premier  of  Queensland  and  ask 
him  to  favour  me  with  the  views  of  his 
Government  on  the  clause.  I  sent  such  a 
telegram,  setting  out  the  clause  at  length, 
and  asking  for  Sir  Hugh  Nelson's  views 
upon  it.  I  have  now  received  the  follow- 
ing reply  :— 

Home  Secretary's  Office, 

Brisbane,  2nd  March,  1898. 
To  the  Hon.  E.  Barton,  Federal  Convention. 

We  are  indebted  to  you  for  the  feeling  of 
consideration  which  prompted  you  to  suggest 
withdrawal  of  Mr.  Walker's  proposed  new 
clause  in  the  Draft  Federation  Bill,  until  the 
views  of  this  Government  had  been  ascertained. 
We  do  not  think  the  clause  would  tend  to  pro- 
mote the  cause  of  federation  in  this  colony. 
Hugh  M.  Nelson. 
I  beg  to  move  that  the  document  be 
printed. 

The  motion  was  agreed  to. 

Sir  Joseph  Abbott. — Mr.  President,  I 
had  risen  before  you  put  the  question. 

The  PRESIDENT.— If  the  honorable 
member  had  risen  before  I  put  the  ques- 
tion, he  will  be  perfectly  in  order  in 
speaking  now,  if  he  desires  to  do  so. 

Sir  Joseph  Abbott. — No,  I  will  not  say 
anything. 

LEAVE    OF.  ABSENCE. 
Mr.  LEWIS  (Tasmania)  moved— 
That  seven  days'  leave  of  absence  be  granted 

to  the   Hon.  J.  Henry,  on  account  of  urgent 

private  business. 

The  motion  was  agreed  to. 
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COMMONWEALTH  OF  AUSTRALIA 
BILL. 

The  Convention  resolved  itself  into 
committee  of  the  whole  for  the  further 
consideration  of  the  Commonwealth  of 
Australia  Bill. 

Discussion  (adjourned  from  the  previous 
day)  was  resumed  on  paragraph  (2)  of 
clause  56b  (Dead-lock  provisions). 

Mr.  ISAACS  (Victoria). — I  recognise 
from  the  debates  which  have  taken  place 
upon  this  clause  that  there  is  at  last 
something  like  a  recognition  on  the  part 
of  the  Convention  of  the  absolute  neces- 
sity of  providing  some  means  of  settling 
what  are  known  as  dead-locks.  The  ques- 
tion that  we  have  now  to  determine  seems 
to  me  to  be  what  is  the  best  and  fairest 
way  of  achieving  that  object.  We  have 
adopted  two  modes — or  rather  one  mode 
variously  phrased,  namely,  the  dissolution 
of  the  two  Houses  of  Parliament — for 
effectuating  our  desire  in  that  respect. 
There  is  also  in  the  clause  as  carried 
at  Sydney  a  provision  for  attaining 
finality,  in  the  case  of  disputes  between 
the  two  Houses,  by  what  is  called 
a  joint  sitting  of  both  Houses.  In 
the  first  place,  the  very  fact  that  this 
provision  for  a  joint  sitting  has  been 
agreed  to  is  a  recognition  of  the  truth  of 
the  position  that  the  mere  adoption  of  a 
dissolution,  whether  it  be  consecutive  or 
simultaneous,  is  not  sufficient.  It  will  be 
easily  demonstrated  that  the  plan  agreed 
to  in  Sydney,  and  that  has  now  come  up 
for  consideration  again — the  joint  sitting 
— is  not  only  useless,  but,  if  effective,  is 
worse  than  useless  as  a  means  of  deciding 
finally  the  affairs  of  this  Commonwealth. 
During  the  elections  for  the  Federal 
Convention  in  Victoria  there  was  nothing 
that  was  more  strongly  insisted  upon 
by  my  Ministerial  colleagues  and  myself 
than  this,  that  nothing  in  the  shape  of  a 
joint  meeting  of  the  two  Houses  should 
be  permitted.  I  may  add  that  no  objec- 
tion was  more  cordially  approved  of  than 
that.  I  think  I  shall  be  able  to  show  to 
those  who  say  that  a  dissolution  in  any 
\_Mr.  Isaacs. 


shape  will  be  an  effectual  remedy  to  pre- 
vent or  to  settle  dead-locks  that  nothing- 
can  be  further  from  the  actual  truth. 
When  we  come  to  consider  what  is  to  be 
the  ultimate  means  of  deciding  the  great 
affairs  of  the  Commonwealth,  we  are  led 
inevitably  to  the  inquiry — What  form  shall 
the  ultimate  tribunal  take  ? 

Mr.  Dobson. — There  is  only  one  form 
left — the  referendum. 

Mr.  ISAACS. — Yes,  in  some  shape.  If 
I  were  to  consult  my  own  individual  con- 
venience and  personal  comfort  I  should  not, 
in  the  face  of  the  enormous  opposition 
that  has  been  manifested  in  the  Conven- 
tion, in  some  quarters  especially,  to  the 
adoption  of  the  referendum,  address  myself 
to  the  subject  at  all,  or,  if  at  all,  at  any 
length.  I  hope  that  in  any  event  I  shall 
not  be  accused  when  I  have  sat  down  of 
occupying  too  much  time,  but  there  is  a 
duty  that  we  owe  not  only  to  those  who  sent 
us  here,  but  to  the  people  of  all  Australia, 
and  to  the  cause  of  federation  itself.  I 
am,  therefore,  impelled  to  ask  the  atten- 
tion of  the  Convention  while  I  state  once 
more,  as  succinctly  as  I  can,  the  reasons 
why  the  provisions  in  the  Bill  are  not  ac- 
ceptable as  a  means  of  avoiding  the  dis- 
asters which  would  inevitably  attend  such 
dead-locks  as  would,  not  only  probably, 
but  almost  certainly,  arise  in  the  working 
of  this  Constitution  as  at  present  framed, 
and  why  some  other  better  mode  should  be 
adopted.  I  am  not  going  to  question  the 
votes  that  have  been  already  given,  be- 
cause that  would  not  be  in  order.  But 
what  I  am  entitled  to  do,  I  apprehend,  is, 
accepting  the  votes  that  have  been  given, 
to  look  at  their  consequences  and  consider 
their  effects,  and  see  how  the  Constitution 
will  work  with  the  clauses  that  we  have 
already  adopted.  I  cannot  forget,  sir, 
that  on  the  floor  of  this  chamber  it  was 
my  duty,  when  in  charge  of  the  Adelaide 
Bill,  to  do  all  in  my  power  to  secure  the 
acquiescence  of  the  Legislative  Assembly 
of  Victoria  in  the  principle  of  equal 
representation  in  the  Senate.  In  that 
matter  I  was  in  a  considerable  amount  of 
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difficulty.  After  combating,  much  against 
my  own  personal  convictions  and  my  own 
personal  desire  that,  if  it  could  be  avoided, 
federation  should  be  obtained  without 
equal  representation,  I  was  forced  to  ask 
the  Legislative  Assembly  by  a  majority, 
though  not  a  very  great  majority,  to 
accept  the  position.  In  like  manner,  I 
asked  the  same  body  to  assent  to  the  dual 
referendum  in  preference  to  the  national 
referendum,  because  I  desired,  while  con- 
sidering the  principles  of  equal  represen- 
tation, not  to  do  anything  that  could 
possibly  be  avoided  to  minimize  that  pro- 
vision. I  did  that,  as  I  say,  although  I 
felt  that  there  might  be  strong,  and  there 
are  strong,  objections  to  the  adoption  as  a 
final  means  of  determination  of  the  dual 
referendum.  There  are  conceivable  cases 
where  it  would  not  be  final,  but  I  was 
willing  to  accept  that  risk,  because  I  be- 
lieved the  risk  would  be  a  minimum.  I 
will  give  practical  reasons  and  practical 
results  that  have  been  obtained  in  another 
country  on  this  subject  in  support  of  that 
view.  I  was  willing  to  accept  the  risk, 
and  after  considerable  difficulty  the  Legis- 
lative Assembly  agreed  to  my  view.  But 
I  found  that  while  I  asked  the  Assembly, 
and  through  them  the  people  of  Victoria, 
to  consider  the  principle  of  equal  represen- 
tation in  the  Senate,  and  not  to  insist  on  the 
national  referendum,  it  was  in  the  full  belief, 
not  shared  by  those  who  still  oppose  me, 
that  we  should  succeed  at  last  in  obtain- 
ing some  concession  in  return  for  the  very 
great  concession  we  had  made  in  those 
two  directions.  I  was  warned  that  my 
hope  was  without  foundation,  but  I 
clung  to  that  hope.  I  clung  to  the 
hope  in  Sydney,  and  when  Mr.  Lyne 
first  brought  on  his  proposal  for  the 
national  referendum,  before  the  dual  refer- 
endum wras  put  to  the  vote,  I  and  my 
colleagues  voted  against  the  national  re- 
ferendum, still  in  the  hope  that  the  smaller 
states  would  assist  us  in  carrying  the  dual 
referendum.  I  found  when  the  matter 
was  examined  that  no  one  could  say  for 
an  instant,  or  did  sav  for  an  instant,  that 


this  would  put  the  smaller  states  in  a 
wrong  position.  It  secured  to  them  the 
full  rights  of  equal  representation  from 
the  beginning  to  the  end  of  the  Consti- 
tution. It  gave  into  the  hands  of  the 
people  of  the  states  full  control  of  the 
power  which  had  been  accorded  to  them 
in  the  constitution  of  the  Senate,  and  by 
no  means  allowed  the  larger  populations 
of  the  other  colonies  to  override  them  at 
the  hustings,  any  more  than  they  did  in 
the  Houses  of  Parliament.  But  that  was 
refused.  That  proposal  was  rejected,  and 
then,  when  the  national  referendum  pro- 
posal was  brought  on  again,  I  was  com- 
pelled to  vote  for  it.  While  I  am  thor- 
oughly satisfied  that,  if  the  dual  referen- 
dum were  adopted  it  would  do  all  that  is 
necessary,  preserving  the  rights  of  the 
state  beyond  the  possibility  of  question,  it 
would  allow  the  people  to  act  by  their  own 
direct  voice  in  the  last  resort,  and  say 
whether  or  not  the  acts  or  the  refusal  of 
their  legislative  agents  to  act  should  be 
sustained.  I  may  be  asked,  and  fairly 
asked,  what  I  have,  in  point  of  fact,  to 
sustain  my  opinion  as  to  the  practicability 
of  the  dual  referendum.  I  have  the  fact 
that  since  1874  the  principle  has  existed  in 
the  Swiss  Constitution.  There,  in  case  of 
difference  on  constitutional  question,  the 
matter  is  referred,  or  may  be  referred, 
to  the  people  of  the  Federation  and  the 
people  of  the  states,  and  the  dispute 
decided  by  the  dual  referendum.  In 
sections  18,  19,  20,  and  21  of  the  Swiss 
Constitution  can  be  found  the  provision 
to  which  I  am  referring.  There  is  also 
a  provision,  which,  of  course,  we  do  not 
seek  to  embody  here,  that  if  a  certain  num- 
ber—50,000,  I  think — of  the  electors  ask 
for  a  constitutional  matter  to  be  referred, 
it  shall  be  referred  to  the  people  of  the 
Federation  and  the  people  of  the  states. 

Mr.  Dobson.  —  Is  there  a  dissolution  of 
the  Upper  Chamber  there  ? 

Mr.  ISAACS.— No;  I  am  now  dealing 
with  the  question  of  whether  allowing  the 
vote  to  go  to  the  people  of  the  Common- 
wealth   and   the    people  of  the  states   is 
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effectual.  I  shall  come  to  the  question  of 
dissolution  in  a  moment.  I  now  merely 
want  to  get  rid  of  the  argument  that  has 
been  used,  not  by  some  of  my  honorable 
friends  from  the  smaller  states,  but  by 
some  of  my  honorable  friends  who  want 
the  national  referendum,  and  that  alone, 
that  the  dual  referendum  is  not  sufficient. 

Sir  William  Zeal. — Have  you  con- 
sidered the  cost  of  the  referendum  as 
applied  to  Australia  and  as  compared  with 
the  cost  in  a  small  place  like  Switzerland? 

Mr.  ISAACS. — My  honorable  friend 
(Sir  William  Zeal)  will  see  that  that  is 
utterly  irrelevant  to  the  point  I  am  dis- 
cussing. 

Sir  William  Zeal. — Oh,  is  it  1 

Mr.  ISAACS. — I  shall  come  to  an  end 
much  sooner  if  I  am  allowed  to  continue. 
In  Switzerland,  since  1874,  there  have 
been  fifteen  occasions  on  which  constitu- 
tional questions  have  been  referred  to  the 
people  of  the  Federation  and  the  people  of 
the  states.  On  every  one  of  these  occa- 
sions— on  some  of  which  matters  were 
rejected  and  on  others  were  accepted — the 
people  of  the  Federation  were  in  accord 
with  the  states.  There  was  not  one  single 
instance  in  which  the  majority  of  the 
states  differed  from  the  majority  of  the 
people. 

Mr.  Glynn. — The  referendum  was  used 
to  give  expression  to  the  jealousy  of  the 
federal  body.  All  measures  were  rejected 
up  to  1875. 

Sir  William  Zeal. — Of  course  that  is 
irrelevant. 

Mr.  ISAACS. — If  measures  were  re- 
jected, they  were  rejected  by  both  the 
states,  and  the  people.  My  friend  (Mr. 
Glynn)  is  now  talking  of  federal  laws, 
whereas  I  am  talking  of  constitutional 
questions.  In  relation  to  federal  laws,  the 
matter  does  not  go  to  the  people  and  to 
the  states,  but  to  the  people  only.  That 
is  because  both  Houses  have  agreed — and, 
both  Houses  having  agreed,  it  is  not  a 
question  of  settling  dead-locks,  but  a 
question  of  putting  the  matter  to  the 
sovereign  people  by  way  of  veto,  just  as 
[Mr.  Isaacs. 


matters  are  now  put  to  the  Crown  here 
by  way  of  veto.  There  is  no  Crown 
in  Switzerland,  and  therefore  the  nega- 
tive referendum,  to  which  my  honorable 
friend  (Mr.  Glynn)  has  referred,  has  no 
bearing  on  the  question  at  all.  I  am 
now  speaking  only  of  constitutional  mat- 
ters, in  which  there  is  a  dual  referendum ; 
and  it  cannot  be  too  clearly  borne  in  mind 
that  in  no  instance  since  1866  have  the 
states  and  the  population  differed.  I 
believe  that  the  case  in  1866  was  on  some 
question  of  weights  and  measures.  Since 
then,  for  over  32  years,  there  has  never 
been  any  difference  between  the  states  and 
the  people.  I  take  that  to  be  the  strongest 
evidence  that,  except  in  a  minimum  of  in- 
stances, we  shall  have  in  the  dual  referen- 
dum a  clear  and  absolute  means  of  deciding 
disputes.  As  to  the  fairness  of  this  dual 
referendum  to  the  smaller  states,  I  do 
not  think  anybody  disputes  that  for  an  in- 
stant. But  that  has  been  rejected,  and  I 
am  called  upon  to  elect  whether  I  am 
prepared  to  abandon  the  question  of  a 
referendum  altogether,  or  whether  I  am 
prepared  to  ask  for  a  national  referendum. 
W'hen  the  people  of  the  small  states,  ac- 
knowledging the  fairness  of  the  proposal 
that  was  offered  to  them,  still  aid  in  reject- 
ing it,  they  cannot  blame  me  or  any  Vic- 
torian who  says  that  the  time  has  come 
when  we  must  consider  our  own  people. 
We  have  made  a  sacrifice  in  the  nature  of 
equal  representation  and  in  the  nature  of 
the  dual  referendum.  These  were  offered 
time  after  time,  like  the  Sibylline  books, 
and  the  time  has  arrived  when  we  must 
consider  the  mass  of  the  people  whom  we 
represent— the  amount  of  money  they  will 
contribute  to  the  national  exchequer, 
and  their  rights  and  liberties.  Re- 
member that  while  wTe  have  offered  a 
scheme  which  does  not  allow  the  majo- 
rity to  override  the  minority,  we  must  be 
careful  how  we  accept  a  scheme  which, 
on  the  other  hand,  would  allow  the 
minority  to  override  the  majority.  Hold- 
ing the  viewrs  I  entertain,  and  considering 
the  offers   we   have  made,  I   do   not   find 
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myself    in   a   position,   in    loyalty   to   my 
opinions    and    my    duty,    to  recede   from 
the  position  of  attempting  to  obtain 
finality  on   those  questions  by  means  of 

the  direct  influence  and  interposition  of 
the  people  themselves  in  eases  of  neces- 
sity. When  I  was  asked  to  face  this 
question  as  to  the  probability  of  dead- 
locks, what  did  I  find  ?  I  am  in  absolute 
accord  with  my  right  honorable  friend 
(Mr.  Kingston)  in  what  he  said  yesterday, 
that  this  Bill,  and  more  especially  the 
numerous  alterations  we  have  made,  are 
replete  with  liability  to  controverted 
questions  which  are  likely  to  lead  to  some 
form  of  dead-lock. 

Mr.  Dobson. — The  leader  does  not  think 
so. 

Mr.  ISAACS. — It  is  absolutely  unneces- 
sary to  say  that,  in  common  with  all  the 
rest  of  the  Convention,  I  entertain  the 
most  profound  respect  for  the  opinion  of 
our  honorable  leader.  And  my  honorable 
friend  (Mr.  Barton)  knows  that  that  is 
said  with  the  most  unfeigned  sincerity. 
At  the  same  time,  this  is  a  matter  on 
which  we  are  bound  to  act  on  our  own 
opinion.  We  are  bound  not  to  yield 
on  this  overwhelming  question  to  the 
opinion  of  any  other  man.  Therefore, 
I  am  sure  I  shall  be  excused  if,  on  this 
question,  which  I  feel  is  near  to  the  heart 
of  those  who  will  take  an  active  part  in 
determining  this  question  finally  in  the 
colony  of  Victoria — 1  do  not  presume  -to 
■peak  for  other  colonies — in  dealing  with 
this  question  here  for  the  last  time,  I  put 
before  this  Convention,  with  all  the  anxiety 
that  I  feel,  the  reasons  why  I  urge 
them  to  accept  the  provisions  for  a  refer- 
endum. They  may  disagree  with  me, 
but  when  they  do,  they  will,  I  hope, 
see  that  I  have  not  pressed  this  matter 
Unduly  upon  them,  and  they  will  not 
think  that  I  have  pressed  it  upon  them 
in  a  manner  unworthy  of  its  importance. 
Now,  why  do  I  think  that  the  provision 
for  dissolution  is  not  sufficient?  Let  us 
consider  what  has  already  been  done  in 
the  relations  of  the  two  Houses.     First  of 


all,  it  must  be  admitted  that  the  resolu- 
tions of  the  Parliaments  in  some  of  the 
colonies — especially  of  New  South  Wales 
and  Victoria — were  that  some  provision  for 
the  referendum  should  be  made,  and  in  New 
South  Wales  an  overwhelming  vote  was 
given  that  it  should  be  by  way  of  national 
referendum.  If  my  memory  serves  me 
right,  the  dual  referendum  was  agreed  to 
in  the  Parliament  of  South  Australia 
Here  we  have  three  popular  bodies  all 
asking  for  the  double  referendum. 

Mr.  Dobson. — That  was  before  we  had 
the  simultaneous  dissolution. 

Mr.  ISAACS. — I  think  my  honorable 
friend  is  right,  but  the  question  of  a  dis- 
solution was  before  these  Parliaments  in 
every  instance,  and  they  considered  that 
question.  Having  considered  that  ques- 
tion, they  gave  in  their  adhesion  to  the 
referendum. 

Mr.  Dobson. — I  think  it  would  be  more 
correct  to  say  that  they  gave  in  their 
adhesion  to  some  provision  for  dead-locks. 

Mr.  ISAACS.— No;  if  the  honorable 
member  looks  at  the  tabulated  book  of 
amendments  on  the  table  he  will  see  that 
the  referendum  was  the  scheme  proposed. 

Mr.  Dobsox. — That  is  quite  true,  but  it 
was  for  some  one  provision  out  of  three. 

Mr.  ISAACS. — Some  final  provision, 
and  that  is  what  we  have  to  look  to.  I 
was  proceeding  to  show  what  was  done  in 
these  particulars  ;  that,  throughout  the 
most  populous  colonies  there  has  been  a 
feeling  that,  if  we  followed  the  strict  line 
of  duty,  both  Houses  would  be  national. 
In  the  other  colonies  it  has  been  felt  that 
the  Constitution  would  be  unacceptable  in 
that  form;  and  when  the  larger  colonies 
yielded  equal  representation  in  the  Senate 
I  venture  to  say  it  was  on  the  distinct 
understanding  that,  whilst  one  House  was 
1  on  equal  representation,  the  other 
House  should  be  absolutely  composed 
on  the  basis  of  national  representation. 
Did  the  matter  stop  there  1  No.  In  the 
House  of  Representatives  we  went  further. 
We  went  further  than  we  did  in  1891,  and 
we   eonceded  to  the   smaller   states    that 
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they  should  not  be  overwhelmed  even  in 
that  House — that  Tasmania  and  Western 
Australia  should  not  have  even  to  put  up 
with  their  fair  share  of  representation 
in  that  House,  but  that  they  should 
have  a  minimum  of  five,  and  not  four,  as 
in  the  Bill  of  1891.  So  that,  instead 
of  confining  them  to  a  proportionate 
share  of  representation  in  the  House  of 
Representatives,  which  would  give  them, 
roughly  speaking,  one-tenth  of  the  voting 
power  in  that  House,  they  were  allowed  to 
have  approximately  one-sixth  of  the  voting 
power.  So  that  they  not  only  got  equal 
representation  in  their  own  Chamber,  but 
they  got  a  larger  proportion  than  was  fair, 
according  to  the  measure  of  the  represen- 
tation in  the  other  Chamber.  Surely  that 
was  thought  to  be  enough.  But  no, 
another  step  was  made ;  and  now  we  have 
it  in  the  Bill  before  us  that  the  House  of 
Representatives  must  never  be  constituted 
according  to  the  needs  of  the  population 
without  increasing  inordinately  the  mem- 
bers of  the  Senate.  While  the  states  as 
represented  in  the  other  House,  while 
the  states,  regarded  as  units,  remain  states, 
the  population,  while  eternally  increasing, 
as  we  hope  it  will,  is  not  to  have  the 
proper  and  reasonable  number  of  repre- 
sentatives according  to  the  needs  of  the 
population,  except  at  the  will  of  the 
Senate,  that  is,  at  the  will  of  the  smaller 
states,  and  except  the  Commonwealth 
joins  in  enlarging  the  Senate.  That  was 
the  other  step  taken.  Now,  in  regard  to 
the  powers  of  the  Houses,  before  I  come  to 
the  result  as  shown  in  this  clause.  When 
wre  come  to  the  powers  of  the  Houses,  we 
find  that  the  Senate  is  protected  in  regard 
to  all  money  matters  in  a  way  that  no 
Upper  Chamber  in  the  world  is  protected. 

Dr  Cockburn.  —  It  is  not  an  Upper 
Chamber. 

Mr.  ISAACS. — It  is  not  a  House  of 
Review  1 

Dr.  Cockburn. — It  is  not  an  Upper 
Chamber. 

Mr.  ISAACS.— It  is  not  a  House  of 
Revision — is  that  the  argument  ?  Is  it  not 
[Mr.  Imacs, 


the  House  in  which  the  sober  second 
thought  of  the  people  is  to  receive  con- 
sideration %  Is  it  argued  that  it  is  simply 
for  special  interests  1  Of  course,  it  is  an 
Upper  Chamber  in  many  respects. 

Mr.  Reid. — I  protest  against  these  in- 
terruptions. They  have  often  got  me 
into  trouble. 

The  CHAIRMAN.— I  call  attention  to 
the  standing  order,  which  is  perhaps  not 
sufficiently  observed,  that  no  honorable 
member  shall  interrupt  any  other  hon- 
orable member  while  he  is  speaking.  I 
will  endeavour  to  see  that  that  order  is 
observed  more  strictly  in  future, 

Mr.  ISAACS. — I  recognise  the  desira- 
bility of  adhering  to  that  rule,  but,  as  far 
as  I  am  personally  concerned,  of  course,  I 
do  not  object  to  any  interjection  which 
may  tend,  as  it  often  does,  to  elucidate 
the  matter,  and  by  drawing  forth  a  reply, 
may  save  more  than  one  speech  after- 
wards. I  was  proceeding  to  show  to  the 
best  of  my  ability  the  relations  of  these 
two  Houses,  and  I  am  going  to  point  out 
that  the  relations  of  these  Houses  are  such 
that,  while  the  Senate  has  conserved  to  it 
such  powers  of  independence  as  no  other 
Upper  Chamber  in  the  world  possesses, 
the  nature  of  the  subjects  which  are  to  be 
dealt  with  by  these  two  Houses  are  more 
likely  to  lead  to  questions  of  dispute,  and 
to  protract  the  dispute,  than  in  any  uni- 
tary state.  Take  the  one  question,  for 
the  sake  of  argument,  of  taxation  of  the 
Commonwealth  and  the  division  of  the 
surplus.  They  are  really  two  questions, 
although  properly  speaking  they  depend 
upon  one  consideration.  When  we  come, 
in  the  House  of  Representatives,  to  put 
forward  a  proposal  to  raise  a  certain 
amount  of  money,  shall  we  not  have 
it  urged  that  some  of  the  states  re- 
quire, as  it  was  termed  by  one  of 
their  representatives,  financial  aid  ?  And 
when  the  surplus  comes  to  be  dis- 
tributed, as  it  will,  no  doubt  according  to 
what  the  Federal  Parliament  thinks  just 
and  fair,  shall  we  not  have  controversies 
of  the   most  dangerous  nature  as  to  the 
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amount  that  each  state  is  to  get?  As 
the  Constitution  at  present  stands,  there 
is  no  guarantee  that  any  state  shall  get 
back  a  sufficient  amount  to  pay  its  liabili- 
ties ;  and  no  one  can  help  foreseeing  that 
there  will  be  struggles  of  a  very  bitter 
nature  as  to  the  division  of  the  surplus. 
When  we  consider  that  these  matters, 
which  may  be  regarded  as  state  rights, 
state  claims  you  may  call  them — but 
they  will  be  called  state  rights,  because 
it  will  be  said  that  the  Commonwealth 
does  not  dare  to  allow  any  state  to  sink 
into  insolvency — we  shall  have  either  the 
larger  states  compelled  to  wait  for  an 
improper  and  dangerous  length  of  time 
to  get  the  amount  of  money  that  is  neces- 
sary for  their  state  purposes,  or  they  will 
be  forced  by  the  means  of  resistance  con- 
fided to  the  powers  of  the  Senate  to  yield 
to  demands  which  they  may  think  utterly 
unwarranted  by  justice.  There  are  other 
matters  which  are  patent  upon  the 
face  of  this  Bill  which  will  lead, 
without  any  difficulty  of  conjecture,  to 
struggles  of  the  same  nature.  And 
when  we  consider  these  things  we  are 
forced  to  ask  ourselves  of  what  effect  will 
the  dissolution  be  ?  Just  imagine  a  case 
that  may  arise  within  the  third  year  of 
the  Federation,  and  perhaps  earlier? 
After  uniform  duties  have  been  established 
this  contest,  this  scramble,  for  the  surplus 
will  commence.  It  will  commence,  in  the 
first  place,  when  the  Tariff  is  proposed, 
and  when  the  amount  of  money  to  be 
raised  to  carry  on  the  Commonwealth  and 
return  money  to  the  states  is  under  con- 
sideration. It  will  also  continue  when  the 
question  of  the  surplus  is  introduced,  and 
the  question  arises  as  to  how  it  is  to  be 
dist  ributed.  Then  we  shall  find  in  the  Sen- 
ate the  members  for  each  state  standing 
up  solidly,  as  a  phalanx,  for  their  state 
rights;  and  when  the  proposals  are  con- 
sidered by  the  Parliament,  and  they  have 
passed  the  House  of  Representatives  and 
gone  into  the  Senate,  is  it  not  a  very  prob- 
able state  of  things  that  we  shall  have 
three  states  together,  or  a  majority  at  all 
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events,  refusing  to  accede  to  the  provi- 
sions of  the  Bill  as  sent  up  by  the 
House  of  Representatives?  If  it  is 
urged  by  the  senators  of  the  smaller 
states  that  the  safety  of  their  colonies 
depends  upon  their  sturdiness  in  main 
taining  their  position,  we  shall  have 
this  dead-lock,  and  then  there  is  to  be  a 
dissolution.  Now,  let  us  see  how  the 
dissolution  operates.  The  senators  from 
the  smaller  states — we  will  say,  for  the 
sake  of  argument,  from  Tasmania,  and  I 
am  not  to  be  understood  as  making  any 
reflection,  because  I  am  only  putting 
it  as  a  concrete  case  —  go  back  to 
their  colony,  and  the  people  there  are 
asked  —  "  Do  you  agree  with  our 
action  in  insisting  upon  this  amount 
of  money  being  given  to  Tasmania?" 
What  will  the  people  of  Tasmania  say 
They  will  say,  probably — "  Oh,  yes,  we 
agree  with  you;"  or  they  will  say — "  We 
are  not  quite  sure  whether  we  agree  with 
you  or  not ;  we  recognise  that  you  have 
stood  up  for  us,  and  we  will  not  be  so 
politically  ungrateful  as  to  reject  you  in 
favour  of  some  other  men  who  wish  to 
accede  to  the  desires  of  the  larger 
colonies."  Indeed,  we  know  that  personal 
considerations,  apart  from  the  particular 
matter  in  question,  may  come  forward, 
even  if  the  people  think  there  is  an 
element  of  injustice  in  the  stand  taken 
by  their  representatives  in  that  regard, 
and,  yielding  to  that  feeling  of  justice, 
they  will  never  charge  themselves  with 
such  ingratitude  as  to  reject  the  men  who 
stood  forward  as  their  champions.  So  the 
members  of  the  Senate  will  come  back 
after  its  dissolution  on  these  questions, 
which  are  most  fruitful  of  prolonged  and 
difficult  controversy,  not  with  their  judg- 
ments open.  The  senators  will  not  then  be 
able  to  yield,  as  they  might  before  have 
yielded.  They  will  come  back  with  an 
imperative  mandate  to  stand  to  the  last, 
and  to  resist  the  claims  of  the  House  of 
representatives.  And  then  where  is  the 
finality  of  the  matter?  We  may  be  told 
— "  Oh,  but  the  fear  of  the  senators  goinu 


2178 


Commonwealth  of  [10  March,  1898.] 


Australia  Bill. 


to  the  country  will  be  enough  to  make 
them  yield."  Now,  I  say  that  is  an  im- 
proper argument,  because  it  assumes  that 
either  the  Senate  have  asked  for  something 
they  thought  unjust,  or  that  they  will 
yield  to  something  they  think  unjust — 
that  they  will  surrender  the  rights  of 
their  state,  not  for  the  sake  of  compromise, 
not  for  the  sake  of  peace,  but  for  the  sake 
of  preserving  their  own  seats  and  their 
own  pay.  I  therefore  say  that  so  far  from 
the  dissolution  clearing  away  that  ground 
it  will  harden  the  matter,  it  will  make  the 
struggle  more  obstinate ;  it  will  land  us, 
so  to  speak,  in  a  political  cut  tie  sac,  unless 
we  adopt  some  further  means  of  termi- 
nating the  dispute.  And  what  are  the 
means  of  terminating  the  dispute  sug- 
gested in  this  clause  ?  That  the  two 
Houses  shall  meet  together?  Now,  I 
seriously  invite  the  attention  of  my  hon- 
orable friends  to  this  proposal  that  the 
two  Houses  shall  meet  together,  and  I 
would  seriously  ask  them  how  that  can 
possibly  be  accepted1?  What  does  it  mean  1 
It  means  that  whiie  you  have  equal  repre- 
sentation in  the  Senate,  that  while  you 
have  an  undue  proportion  of  representa- 
tion for  the  smaller  states  in  the  House 
of  Representatives,  that  while  you  have  a 
ratio  of  one  to  two,  as  between  the  two 
Houses,  so  that  population  does  not  get 
its  fair  number  of  representatives  in  the 
National  House,  you  are  then  to  go  one 
step  further,  and,  while  you  have  already 
refused  to  allow  the  National  House  to  be 
based  upon  representation  of  population 
purely,  and  you  have  acceded  to  the  posi- 
tion of  equal  representation  in  the  other 
House,  you  are  then  to  take  this  further 
step,  and  a  fatal  step  it  seems  to  me,  of 
introducing  the  principle  of  equal  repre- 
sentation within  the  four  walls  of  the 
House  of  Representatives,  when  you  have 
united  the  two  Houses  in  that  Chamber. 
Now,  I  would  seriously  ask  this  plain 
question  of  some  of  those  honorable  gen- 
tlemen who  have  suggested  that  we  wish 
to  be  governed  by  one  Chamber ;  that  we 
wish  to  introduce  the  uni-cameral  system. 
[Mr.  Isaacs. 


Who  is  it  that  favours  that  unicameral 
system  ?  Those  who  want  to  maintain 
the  two  Houses  separate,  and  allow  the 
people,  and  the  people  only,  to  judge 
between  them,  or  those  who  say  that, 
in  the  last  resort,  there  shall  be 
only  one  House ;  that  the  two  Houses 
shall  be  united,  that  there  shall  be  no 
longer  two  Houses  to  decide  the  dis- 
pute, but,  in  the  last  resort,  one  House 
only,  and  one  House  which  has  to  decide 
the  question,  not  by  a  majority,  but  by 
a  three-fifths  majority  ?  Let  us  see  what 
that  means  in  plain  figures.  It  means 
that  if  there  are  five  colonies  in  the 
Federation,  Victoria  will  have  24  members 
in  the  House  of  Representatives  and  six  in 
the  Senate,  making  30,  or  one  member 
for  every  40,000  inhabitants.  Tasmania 
and  Western  Australia  will  have  five 
members  in  the  House  of  Representatives 
and  six  in  the  Senate,  or  eleven  for  a  popu- 
lation of  between  160,000  and  170,000 
each,  or  one  member  for  about  15,000  in- 
habitants. That  is  to  say,  in  the  final 
arbitrament  of  every  legislative  dispute 
between  the  two  Houses  of  the  Federal 
Parliament,  including  money  matters,  the 
question  is  to  be  decided  in  one  Chamber, 
in  which  representation  of  the  larger  states 
is  to  be,  even  if  you  went  by  a  vote  of  the 
majority,  one  member  for  every  40,000 
inhabitants,  while  the  smaller  states  are  to 
be  represented  by  one  member  for  every 
1 5, 000  inhabitants. 

Mr.  Glyxn. — Is  that  a  fair  way  of 
looking  at  it  1 

Mr.  ISAACS.— I  am  going  to  follow 
the  ruling  of  the  Chairman,  and  decline 
to  depart  from  the  path  of  my  argument  j 
but  let  us  go  a  step  further.  The  ques- 
tion in  dispute  between  the  two  Houses 
of  the  Federal  Parliament  is  not  even  to 
be  decided  by  a  majority  of  the  members 
of  the  two  Houses  sitting  together,  but  by 
a  three-fifths  majority,  and  that,  roughly 
speaking,  will  mean  that,  in  the  final  deter- 
mination of  the  dispute,  Tasmania  and 
Western  Australia  will  each  have  one 
member     per    15,000    inhabitants,    while 
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Victoria  will   have  one  member  for  about 

60,000  or  70,000  inhabitants.  Well,  is 
that  a  state  of  things  that  we  can  regard 
as  tolerable  1    And  not  only  that  ;    it  means 

also  the  overriding  Of  all  our  struggles,  and 

the  result  of  all  our  struggles,  in  regard 
to  the  money  powers  of  the  two  Houses 
respectively.  1  know  no  more  anxious 
moment  in  the  whole  history  of  this  Con- 
vention than  that  at  which  we  resolved 
that  the  Senate  should  not  have  the  power 
of  amendment  in  Money  Bills,  and  that 
it  should  have  the  power  of  sugges- 
tion. What  will  be  the  result  if  these 
two  Houses  meet  together?  We  know 
there  is  a  bitter  feeling  even  against 
that  power  of  suggestion — at  any  rate, 
there  is  in  Victoria ;  and  there  was  a 
strong  vote  against  it.  But  what  will 
be  the  result  1  The  Senate  will  say — 
"We  can  disregard  that  power  of  sug- 
gestion; we  can  reject  the  Bill;  we  need 
not  go  into  details  upon  it,  we  will  simply 
reject  it;  we  will  not  trouble  to  send  down 
suggestions  to  the  House  of  Representatives, 
which  that  House  may  regard  or  refuse 
to  regard  as  it  pleases;  we  will  not  trouble 
ourselves  to  offer  reasons ;  we  know  per- 
fectly well  that  we  shall  be  supported  in 
our  states  if  we  are  sent  to  them,  and 
when  we  come  back  we  will  meet  the 
members  of  the  House  of  Representatives 
in  the  one  Chamber  with  our  terrific  undue 
power  of  representation,  and  we  then  can 
finally  decide  whether  the  Bill  in  dispute 
shall  or  shall  not  pass."  It  will  not 
be  the  Senate  that  takes  that  responsi- 
bility. It  is  departing  from  the  principle  of 
giving  them  the  power  of  suggestion  instead 
of  the  power  of  amendment ;  because  that 
alteration  was  made  so  that  the  Senate, 
while  retaining  the  powers  of  delay  and 
revision,  could  at  last  assume  the  respon- 
sibility of  finally  accepting  or  rejecting  a 
Money  Bill.  But  this  clause  does  not 
carry  out  that  intention.  This  provision 
throws  the  responsibility — where?  Not 
on  the  House  of  Representatives  solely; 
not  on  the  Senate  solely  ;  but  on  this  new 
one  Chamber — this  uni-eameral  institution 


which  has  been  created  by  this  clause 
to  decide  finally,  not  only  ordinary 
subjects  of  legislation,  but  money  matters 
as  well.  And  although  we  may  be  able 
to  do  that,  there  is  no  power  of  amend- 
ment— as  the  clause  stands,  there  would 
be  power  of  amendment;  but  I  do  not 
think  that  was  the  intention  with  regard 
to  money  matters.  But  even  if  there 
is  no  power  of  amendment  in  that  uni- 
cameral body,  still  it  provides  that  the 
senators  come  in,  deliberate,  and  vote  on 
exactly  the  same  footing  as  the  members 
of  the  House  of  Representatives.  That 
is  to  say,  in  a  final  determination  of  ques- 
tions affecting  the  public  purse,  the  small 
states  have  an  advantage  which  was  never 
contemplated  when  we  were  discussing  the 
Constitution.  Therefore,  it  seems  to  me 
impossible  to  accede  to  that,  and  one  is 
almost  tempted  to  add  to  the  reasons 
which  present  themselves,  from  a  consider- 
ation of  this  proposal,  the  recollection  of 
the  Scriptural  denunciation — '•  Woe  unto 
them  that  join  house  to  house." 

Mr.  Walker. — What  about  terrac\ 

Mr.  Trenwith.— That  is  unification. 

Mr.    Fraser. — We    have    never    1, 
that  quotation  before. 

The  CHAIRMAN.— Order.  Honorable 
members  must  not  interrupt  the  speaker. 

Mr.  Fraser. — But  we  want  to  know 
where  he  got  that  quotation  from  1 

Mr.  ISAACS. — I  have  no  doubt  that 
any  allusion  to  Scripture  would  be  news 
to  some  of  my  honorable  friends,  but  still 
that  allusion  seems  to  me  to  be  applicable 
all  the  same,  and  I  do  earnestly  urge 
upon  my  honorable  friends  that  this  pro- 
posal for  the  joint  meeting  of  the  two 
Houses,  under  any  conditions,  under  any 
circumstances,  is  a  matter  that  is  beyond 
acceptanee,  in  my  humble  opinion, 
by  the  people  of  the  larger  states  — 
certainly  by  the  people  of  Victoria.  Now, 
sir,  if  the  referendum  is  refused  in  this 
Hill  we  shall  be  met  by  the  proposition  I 
reverted  to  in  passing  a  few  minutes  ago, 
by  some  of  my  honorable  friends,  that 
dead-locks    are    a  matter  of    antiquarian 
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research.  1  think  that  is  the  favorite 
position  taken  up  by  my  honorable  friend 
(Mr.  Wise).  He  has  used  it  in  various 
forms.  Yesterday  he  spoke  of  the  ghost 
of  departed  Victorian  controversy ;  but, 
sir,  that  Victorian  controversy  lives  in 
the  memories  of  the  people  of  Vic- 
toria, and  it  is  a  fact  that  if  there  is 
no  such  controversy  in  later  years  it  is 
because  the  people  of  Victoria  have 
demonstrated  that  they  will  tolerate  no 
obstruction  to  their  way  when  effectually 
expressed  at  the  ballot-box.  And  when 
my  right  honorable  friend  (Sir  John 
Forrest)  said  yesterday  that  we  should 
adhere  to  the  British  Constitution,  and 
adhere  to  the  working  of  the  two  Houses 
as  we  find  them  in  Great  Britain,  I 
could  not  help  asking  whether  he  was 
willing  to  accept  the  result  of  the  gene- 
ral election  which  is  decisive  in  Eng. 
land,  but  which  he  would  not  concede 
would  be  decisive  in  this  Federation. 
I  have  never  asked  that  the  dissolu- 
tion of  the  House  of  Representatives 
should  finally  determine  the  question. 
Honorable  members  know  that  I  have 
stood  as  long  as  I  could  to  the  propo 
sals  which  gave  to  the  states  their  full 
measure  of  protection  right  through,  and 
that  it  is  only  when  I  have  been  driven 
by  the  combination  of  votes  of  those  who 
think  that  a  national  referendum  is  the 
sole  means  acceptable  of  settling  these  mat- 
ters, and  those  who  fear  the  referendum 
in  any  shape  or  form,  although  they 
admit  it  is  fair  to  the  smaller  states — it 
is  only  when  I  am  driven  from  that  posi- 
tion that  I  am  forced  to  take  up  this  stand. 
That  is  a  not  a  matter  to  be  lightly  dis- 
posed of.  We  know  that  that  great  con- 
stitutional writer  and  statesman,  Earl 
Grey,  in  his  work  on  Colonial  Policy, 
recognised  the  difficulty  that  we  are  seek- 
ing to  bring  so  prominently  under  the 
notice  of  this  Convention,  and  he  states 
there  most  distinctly  that  the  result  of 
his  consideration  of  the  matter  was  that 
he  was  driven  to  almost  admit  that  one 
Chamber  was  the  proper  means  of  dealing 
[Mr.  Isaacs. 


with  the  legislative  concerns  in  coun- 
tries where  you  could  not  construct  the 
Second  Chamber  in  such  a  manner  as 
to  make  it  yield  to  the  express  will 
of  the  people.  No  one  here  suggests 
one  Chamber,  and  all  my  efforts  have 
been  to  maintain  the  two  Chambers  in 
their  integrity.  What  I  am  now  fight- 
ing against  is  the  destruction  of  the 
powers  of  the  House  of  Representatives 
by  means  of  the  decisive  veto  of  the 
Senate.  We  have  been  told  yesterday 
also  that  we  should  be  satisfied,  because 
a  great  advance  has  been  made  on  the 
Bill  of  1891.  The  Bill  of  1891  is  not  the 
test  of  the  question  at  all.  The  Bill  of 
1891  was  framed  by  men  of  great  ability 
and  experience,  but  who  were  not  elected 
by  the  people  directly,  and  with  some 
notable  exceptions,  whom  we  find  in  this 
Chamber,  I  am  proud  to  say,  the  gentle- 
men there  were  not  in  accord  (may  I  say 
it  with  all  deference  and  respect  1)  with  the 
public  opinion  of  the  larger  colonies,  at 
all  events,  even  in  1891. 

Mr.  McMillan.— The  Bill  of  1891  is  a 
very  good  foundation,  though. 

Mr.  ISAACS.— Well,  but  I  am  saying 
that  it  must  not  be  taken  as  a  standard. 
Those  who  framed  the  Bill  of  1891  were 
themselves  appointed  by  the  Legislatures, 
and  naturally  they  had  a  strong  penchant 
for  following  the  same  principle  in  the 
construction  of  the  Senate.  And  they 
took,  in  that  respect,  the  American  Con- 
stitution as  their  guide.  Now,  we  know 
perfectly  well  that  even  in  1891  that 
would  not  have  been  tolerated  in  Victoria, 
and,  I  believe,  not  in  New  South  Wales 
either.  When  the  Bill  was  brought  up  in 
the  Parliament  of  Victoria,  reference  to  our 
debates  will  show  that  that  would  not. 
have  been  tolerated  even  at  that  date. 
We  are  told  that  we  should  be  satis- 
fied, because  we  have  made  a  great  ad- 
vance upon  that  time.  Why,  what  was 
the  basis  of  the  Constitution  in  1891  ?  I 
"say  again,  it  slavishly  followed,  in  that 
regard  as  in  others,  the  American  Consti- 
tution— a  Constitution  framed  not  on  the 


Commonwealth  of  [10  March,  1898.] 


Australia  Bill. 


2181 


basis  of  following  the  people's  will  ;  but 
the  American  Constitution,  as  the  Bill 
of  1891,  was  framed  on  the  doctrine  of 
checks  and  balances.  We  know  that 
when  the  great  example  of  the  1891 
Bill,  the  result  of  the  Philadelphia  Con- 
vention, was  given  forth  to  the  world, 
it  was  so  given  by  men  who  hated 
democracy  as  we  understand  it.  The 
difficulty  of  working  that  Constitution  in 
respect  of  checks  and  balances  is  becom- 
ing more  prominent  everyday;  and  last 
year  one  of  the  American  writers,  Professor 
Macey,  took  upon  himself  the  great  duty 
of  bringing  under  the  notice  of  the  Ameri- 
can people,  in  a  masterly  work,  the  advan- 
tages of  the  British  Constitution.  We 
find  that  Wood  row  Wilson,  and  other 
men,  are  endeavouring  slowly,  but  as 
quickly  as  the  almost  inert  power  of  the 
American  Constitution  will  allowT  them, 
to  bring  the  American  people  from  Con- 
gressional Government  to  Cabinet  Govern- 
ment—from the  tyranny  of  the  Legis- 
lature to  control  by  the  direct  will  of 
the  people.  When  we  find  under  this 
Constitution  two  Houses  constructed  on 
admittedly  antagonistic  lines — on  lines 
which  were  adopted  because  of  the  jealousy 
between  the  larger  populations  and  the 
smaller  populations — to  guard  state  rights 
as  they  are  called,  we  are  told  that  that  is 
necessary  because  otherwise  the  larger 
populations  will  endeavour  to  override  the 
smaller.  But  when  we  complain,  and  ask 
for  some  solution  as  to  the  difficulties  that 
will  arise  under  the  Constitution,  we  are  told 
that  there  will  never  be  any  antagonism  or 
attempt  by  the  smaller  states  to  override 
the  larger.  If  that  is  so,  why  have  we  put 
equal  representation  into  this  Constitu- 
tion? It  is  on  the  opposite  assumption;  and 
when  I  claim,  on  that  assumption,  that  we 
should  have  some  means  of  effectuating  the 
will  of  the  people  at  large,  I  am  met  with 
an  argument  which,  if  it  had  any  substance 
in  it,  would  be  an  argument  to  destroy 
equal  representation  in  the  Senate  alto- 
gether. I  think  it  only  right  to  bring 
under     the     notice     of    this    Convention 


formally  a  view  that  is  taken  in  England 
on  this  very  Bill  in  this  very  respect.  A 
most  able  article  appeared  in  the  Spectator 
of  the  25th  of  September,  1897,  at  the 
very  moment,  I  think,  when  our  pro* 
ings  had  come  to  an  end  in  Sydney.  There 
appeared  then,  on  the  authority,  no  doubt, 
of  the  telegraphic  accounts  of  our  pro- 
ceedings, the  most  able  article  I  allude 
to,  that  has  been  mentioned  in  the  Age 
newspaper  a  very  little  time  ago. 
From  that  article  in  the  Spectator  I  will 
read  half-a-dozen  lines,  because  they  bear 
so  strongly  on  this  question,  and  because 
they  give  us  the  view  of  an  impartial 
writer,  and  one  who  is  removed  from  our 
controversies  as  between  larger  and  smaller 
states — a  writer  who  cannot  be  suspected 
of  having  the  slightest  interest  in  the  mat- 
ter as  between  the  various  colonies.  After 
dealing  with  the  position  of  the  relations 
of  the  Houses,  the  writer  says — 

Obviously,  therefore,  it  is  quite  conceivable 
that  if  questions  arose  in  which  the  inter- 
ests, real  or  supposed,  of  the  more  and  the  less 
populous  colonies  diverge,  the  two  Houses 
would  come  into  direct  conflict.  Not  less  plainly 
it  would  be  of  great  consequence  to  the  Aus- 
tralian Commonwealth  that  such  dead-locks 
should  be  determined  as  speedily  as  may  be, 
and  also  in  a  sense  which  would  commend  it- 
self, as  far  as  may  be,  to  the  general  approval 
of  the  great  body  of  the  colonists. 

I  omit  a  few  lines,  because  they  merely 
give  credit  to  the  Convention  for  en- 
deavouring to  meet  this  matter  in  a  fair 
way,  and  they  point  out  that  we  did  not 
take  the  step  that  was  taken  in  America, 
where  the  small  states  threatened  to  call 
in  military  aid,  and  where  the  large  states 
threatened  to  use  military  force.  Those 
were  the  circumstances  under  which  the 
American  Constitution  was  adopted.  Then 
the  writer  proceeds — 

Wo  should  have  been  glad  if  the  repre- 
sentatives of  the  smaller  states  had  seen  their 
way  to  allow  questions  dividing  the  two  Houses 
to  be  made  the  subject  of  a  simple  referendum. 
Such  a  sacrifice  on  their  part  might,  we  think, 
have  accelerated  the  development  of  that  sen- 
timent of  common  Australian  citizenship  which 
is  so  desirable. 
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Mr.  Wise. — Who  is  the  writer? 

Mr.  ISAACS. — It  is  a  leading  article. 
Now,  there  is  an  opinion  written  thou- 
sands of  miles  away,  not  under  the 
influence  of  our  discussions,  the  writer 
not  weighed  down  by  partiality  one  way 
or  the  other — a  most  masterly  article,  the 
main  subject  of  which  is  the  relations  of 
the  Houses  ;  and  when  the  writer  deals 
with  that  subject  in  that  able  fashion 
— which  will  be  evident  from  the  mere 
perusal  of  the  article — he  gives  his  opinion 
as  to  what  is  right  and  what  is  fair.  There- 
fore it  seems  to  me  that  the  methods  pro- 
posed so  far  are  inadequate.  Inadequate  to 
do  what?  Inadequate  to  solve  the  one  con- 
stitutional question  which  always  presents 
itself  in  these  troubles,  and  that  is  to 
make  the  national  law  accord  with  the 
national  will.  The  dissolution  of  the 
Senate  will  never  effectuate  that.  Then, 
when  we  come  to  the  question  of  the 
referendum,  I  am  told  that  the  objections 
to  it  are  mainly  that  it  will  destroy,  first, 
representative  government. 

Mr.  McMillan — You  speak  of  the 
national  referendum  now? 

Mr.  ISAACS. — I  am  speaking  of  either 
kind  of  referendum. 

Mr.  McMillan. — There  is  a  great  dif- 
ference. 

Mr.  ISAACS. — Of  course  there  is  a 
difference.  The  only  difference  is  that 
the  national  referendum  provides  that  the 
will  of  the  majority  of  the  whole  people 
shall  govern  in  the  final  result,  and  the 
dual  referendum  provides  that  the  ma- 
jority of  the  people  of  the  Commonwealth 
shall  not  be  overridden  by  a  majority  of 
the  states,  but  that  it  cannot  override  a 
majority  of  states. 

Mr.  McMillan.  —  But  your  argument 
refers  to  the  national  referendum,  I  think. 

Mr.  ISAACS.  —  The  argument  I  am 
going  to  deal  with  refers  to  both,  because 
it  is  said  equally  of  both  of  them  that  the 
reference  to  the  people  directly  destroys 
representative  government,  and,  therefore, 
I  think  I  am  fair  in  saying  that  this 
objection,  which  I  propose  to  deal  with  as 
Mr.  Isaacs. 


shortly  as  possible,  applies,  if  it  applies  at 
all,  to  both  of  them  equally.  Now  let  me 
clear  away  one  or  two  little  subjects,  as 
it  seems  to  me,  of  mystification.  We 
have  heard  it  clearly  stated  that  the 
referendum  will  be  destructive  of  repre- 
sentative government  and  of  responsible 
government.  Let  me,  once  for  all,  dis- 
tinguish between  those  two  matters. 
Representative  government  is  possible 
without  responsible  government.  In 
America  ihey  have  representative  govern- 
ment, but  they  have  no  responsible  go- 
vernment. Therefore,  we  must  distin- 
guish very  clearly  between  these  two 
things.  If  we  want  to  preserve  represen- 
tative government,  as  I  think  we  must, 
we  shall  have  to  ask  ourselves,  first  of 
all,  what  it  is.  Responsible  government 
means,  as  I  understand  it,  the  responsi- 
bility of  the  leaders  of  political  life,  the 
Ministers  of  the  Crown,  to  one  House  of 
Parliament.  Representative  government 
means  that  the  people,  inproviding  their 
legislation  and  supervising  their  adminis- 
tration, do  so  through  their  represen- 
tatives. It  is  of  the  utmost  importance 
that  we  should  not  confuse  these  two 
matters.  If  we  ask  ourselves  are  we 
to  preserve  responsible  government,  then 
I  say  we  must  not  have  the  meeting 
of  the  two  Houses,  because  a  Ministry 
that  brings  forward  a  proposal,  and 
has  a  majority  in  the  House  of  Repre- 
sentatives, and  yet  has  to  face  the  pos- 
sibility of  defeat,  not  by  its  own  House, 
but  by  the  joint  operation  of  the  two 
Houses,  or  by  this  new  creation  in  the 
world  of  politics — this  uni-cameral  com- 
bination— will  find  itself  responsible — to 
what? -not  to  the  House  of  Represen- 
tatives, not  to  the  Senate,  but  to  this 
joint  sitting.  And  I  can  conceive  no  more 
fatal  blow  at  what  we  understand  to  be 
responsible  government  than  an  application 
of  this  provision  to  the  two  Houses  sitting 
together.  Therefore,  this  new-fangled 
notion  directs  a  most  serious  blow  at  re- 
sponsible government,  as  well  as  possessing 
the   defects    and    disadvantages    I    have 
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already  pointed  out.      Lot  us 
representative  government.     Ea  repn 

tative  government    the  be-all  and  end-all 

of  our  Constitution?  It  is  a  matter  of 
common  knowledge — 1  have  referred  to  it 
wrv  often,  and  1  have  never  heard  it  chal- 
lenged —-that  representative  government, 

as  we  have  it  now,  is,  comparatively  speak- 
ing, a  tiling  of  yesterday,  beoause  until 
1832  there  was  no  representative  govern- 
ment in  the  sense  in  which  we  possess  it 
now  in  England.  The  House  of  Lords 
and  the  House  of  Commons,  us  Bagehot 
points  out,  with  unanswerable  truth,  con- 
l  of  the  same  people.  The  gentry 
Of  England,  titled  and  untitled,  and  a 
few  governing  families,  returned  an 
absolute  majority  of  the  House  of  Com- 
mons. They  did  not  represent  the  people  ; 
and  it  was  only  after  that  memorable 
struggle  when  the  House  of  Commons 
assumed  its  new  character,  when  the  Con- 
stitution of  England  underwent  an  un- 
doubted revolution,  not  only  a  reform  but 
a  revolution,  that  we  first  had  the  intro- 
duction of  real  representative  government. 
That  has  been  made  still  more  clear  by 
the  broadening  of  the  franchise  down  to 
the  present  time,  and  it  is  only  by  the 
broadening  of  the  franchise  that  you  get 
this  representative  government,  with  one 
essential  consideration,  which  I  will  point 
out  direc'.ly.  Therefore  this  representa- 
tive government,  which  has  brought  in 
its  train  responsible  government,  and 
which  has  brought  also  as  a  necessary 
consequence^  with  it,  and  a  necessary 
attendant,  the  supremacy  of  the  people  in 
its  present  form  is  a  matter  not  possessing 
even  the  sanctity  of  antiquity.  And  are 
we  to  assume  that  representative  govern- 
ment in  its  present  form  is  to  continue 
for  ever,  and  to  continue  unchanged  ?  I 
am  one  of  those  who  believe  that  we  shall 
always  have  representative  government, 
and  I  believe  that  we  shall  always  have 
responsible  government  in  British  com- 
munities. I  believe  that  they  ought  to  be 
maintained  to  the  last,  and  I  wish  to  de- 
clare here,  once  for  all,  that  I  shall  never 


party   to   changing  the  bi-cameral 

system  to  the  uni  -cameral  system,  or 
to  destroy  representative  institutions 
or    responsible    government.      But,    sir, 

there  is  a  strong  and  a  growing  feel- 
ing that  representative  government  is  be- 
coming inadequate  by  itself  to  fulfil  the 
duties  that  are  imposed  upon  it,  and  when 
I  suggest  and  support  the  proposal  for  a 
referendum,  it  is  not  with  the  design  of 
supplanting  representative  government — 
far  from  it ;  but  it  is  with  this  object: 
That  while  allowing  representative  govern- 
ment in  the  form  of  the  two  Hon* 
proceed  unmolested,  even  by  a  direct  vote 
of  the  people  in  any  shape  or  form  so  long 
as  they  carry  out  the  work  of  the  people 
without  hitch,  without  prolonged  obstruc- 
tion, then  I  say,  when  that,  prolonged  ob- 
struction takes  place,  that  is  to  say,  at 
the  crucial  point  where  representative 
government  fails,  where  it  breaks  down, 
it  is  time  that  the  people  should  be  called 
in  to  manage  their  own  affairs,  which  their 
agents  admittedly  are  unable  to  manage 
for  them.  This  is  no  new  notion.  It  is 
not  confined  to  Victoria.  May  I  quote  the 
words  of  a  man  whose  name  will  be 
accepted  as  that  of  a  master  in  political 
science]  What  does  Goldwin  Smith 
say  ?— 

Parliaments  are  losing  much  of  their  import- 
ance, because  the  real  deliberation  is  being 
transferred  from  them  to  the  press  and 
the  general  organs  of  discussion,  by  which 
the  great  questions  are  virtually  decided. 
parliamentary  speeches  being  little  more  than 
reproductions  of  arguments  already  used  out- 
side the  House,  and  parliamentary  divisions 
little  more  than  registrations  of  public  opinion. 
It  is  not  easy  to  see  how  far,  with  the  spread  of 
public  education,  this  process  may  go.  or  what 
value  the  parliamentary  debate!  and  division 
list  will  in  the  end  retain.  If  monarchy  is 
primeval,  Parliaments  are  the  offspring  of  the 
Middle  Ages,  and  for  them,  too,  sand  in  the 
hour  idass  of  history  nun. 

Mr.  Barton. — Is  that  a  tendency  to  be 
resisted  or  encouraged  1 

Mr.  ISAACS.— Any  tendency  that  the 
people  have  manifested  in  the  direction  of 
liberty  and   self-government   ought  to  be 
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encouraged.  Parliaments  are  nothing  but 
machinery,  and  I  wholly  dissent  from  the 
position  taken  up  last  night  by  some 
honorable  gentlemen,  who  said  that  the 
dead-lock  is  only  an  invention  by  the 
masses  of  the  people  to  prevent  them- 
selves from  exercising  their  constitutional 
functions  that  were  intrusted  to  them. 
Is  not  that  putting  the  axe  above  its 
master?  Is  not  that  placing  the  created 
above  the  creator?  Is  not  that  say- 
ing that  the  people  whose  lives,  whose 
liberties,  whose  moneys  are  being  dealt  with 
are  not  the  judges  themselves,  but  that 
they  are  to  be  eternally  the  governed,  not 
the  self-governed.  Therefore,  I  say  that 
while  we,  from  the  necessities  of  the  case, 
must  preserve,  and  ought  to  preserve,  re- 
presentative institutionsand  parliamentary 
government,  yet  we  ought  not  to  be  blind 
to  this  :  That  with  the  growth  of  popu- 
lation, with  the  expansion  of  social  and 
commercial  and  industrial  necessities  re- 
presentative government  does  not  always 
carry  out  the  duties  which  it  is  called  upon 
to  fulfil.  And  that  is  just  the  juncture 
where  we  should  provide  some  means  of 
allowing  the  action  of  the  State  to  proceed 
in  a  healthy  fashion.  I  may  be  told  that 
I  am  all  wrong. 

Mr.  Dobson. — Certainly. 

Mr.  ISAACS.— I  am  bound  to  be  told 
that  I  am  all  wrong,  and,  therefore,  if  I  err, 
I  want  to  show  that  I  err  in  most  excellent 
company ;  and  I  will  call  from  the  camp  of 
my  adversaries  a  witness  whose  judgment 
they  will  not  question,  and  whose  veracity 
they  will  not  deny — a  conservative,  but  a 
conservative  who  is  not  blind  to  the  in- 
evitable tendencies  and  necessities  of  the 
time.  I  will  read  a  very  few  lines  which 
I  have  extracted  from  Mr.  Lecky's  work, 
volume  1,  page  240. 

Mr.  McMillan. — A  liberal  unionist. 

Mr.  ISAACS. — The  work  was  issued  in 
1896,  and  therefore  embodies,  I  should 
say,  the  latest  phase  of  thought  on  the 
subject.  I  think  that  this  passage 
answers  nearly  every  objection  that  has 
[Mr.  Isaacs. 


been  raised,  or,  as  I  conceive,  can  be  raised 
to  the  fairness  of  the  referendum  : — 

If  the  electorate  is  to  judge  policies,  it  is  surely 
less  likely  to  err  if  it  judges  them  on  a  clear  and 
distinct  issue.  In  such  a  case  it  is  most  likely 
to  act  independently,  and  not  at  the  dictation 
of  wire-pullers.  It  is  to  be  remembered,  too, 
that  the  referendum  is  not  intended  as  a  sub- 
stitute for  representative  government.  All 
the  advantages  of  parliamentary  debate 
would  still  remain.  Policies  would  not 
be  thrown  before  the  electorate  in  a 
crude  undigested  undeveloped  state.  All 
measures  would  still  pass  through  Parlia- 
ment, and  the  great  majority  would  be  finally 
decided  by  Parliament.  It  would  only  be  in  a 
few  cases,  after  a  measure  had  been  thoroughly 
discussed  in  all  its  bearings,  after  the  two 
Houses  had  given  their  judgment,  that  the 
nation  would  be  called  to  adjudicate.  The 
referendum  would  be  an  appeal  from  a  party 
majority,  probably  made  up  of  discordant 
groups,  to  the  genuine  opinion  of  the  country. 
It  would  be  an  appeal  on  a  question  which  had 
been  thoroughly  examined,  and  on  which  the 
nation  had  every  means  of  arriving  at  a  con- 
clusion. It  would  be  a  clear  and  decisive  ver- 
dict on  a  matter  on  which  the  two  branches  of 
the  Legislature  had  differed. 

Let  me  come  to  another  writer  in  1897. 
Professor  Sidgwick,  in  the  second  issue  of 
his  work,  at  page  559,  having  already 
spoken  about  the  inadvisability  in  his 
opinion  of  direct  legislation  in  ordinary 
cases,  with  which  I  need  hardly  say  I 
most  thoroughly  agree,  says — 

There  are,  however,  special  cases  in  which 
the  direct  intervention  of  the  people  in  legisla- 
tion appears  to  me  on  the  whole  advantageous. 
The  first  case  arises  when  in  a  Legislature 
constructed  on  the  two-Chamber  system,  it  is 
important  to  avoid  a  dead-lock  resulting  in  a  dis- 
agreement between  the  two  Houses,  that  is,  when 
the  urgency  of  the  need  of  some  legislation  on 
a  particular  point  is  generally  recognised,  but 
the  Chambers  cannot  agree  on  the  form  that 
the  legislation  is  to  take.  Under  these  condi- 
tions, a  reference  to  the  citizens  at  large  has 
many  advantages  as  a  method  of  terminating  a 
disagreement.  The  dignity  of  the  other  Cham- 
ber is  saved  if  it  has  to  yield  to  the  people  and 
not  to  the  rival  Chamber,  while  by  the  reference 
of  a  particular  measure  to  the  judgment  of  the 
citizens  a  more  clear  expression  of  the  people's 
will  is  obtained  than  a  general  election  of 
representatives  can  give.  Again,  the  process  is 
more  educating,  since  a  single  definite  issue  is 
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placed  bef of 6  the  country.  It  also  avoids  t  he 
danger  involved  in  the  representative  system 
that  an  interested  or  a  fanatieal  minority  of 
citizens  may,  by  concentrating  the  whole  voting 
power  at  a  general  election  on  a  particular 
question,  obtain  a  fictitious  majority  of  repre- 
sentatives pledged  to  support  this  demand. 

Mr.  DOBSON. —  Both  these  quotations 
refer  to  real  deadlocks,  not  to  disagree- 
ments. 

The  CHAIRMAN.— Order. 

Mr.  ISAACS.— I  do  not  know  the  dif- 
ference between  real  dead-locks  and  dis- 
agreements, and  if  the  honorable  member 
can  give  me  a  definition  it  will  help  us  to 
consider  the  matter. 

Mr.  Barton. — There  is  a  very  serious 
difference. 

Mr.  Keid. — I  would  not  like  to  put  it 
to  an  Irishman. 

The  CHAIRMAN.  —  The  honorable 
member  must  not  interrupt. 

Mr.  ISAACS. — I  shall  make  only  one 
more  quotation  upon  this  subject,  and  it  is 
from  Cree's  work  upon  direct  legislation. 
The  writer  says,  at  page  16: — 

Direct  popular  legislation,  under  proper 
modes  and  forms,  is  at  once  democratic  and 
conservative.  It  accords  with  the  tendencies 
and  spirit  of  the  time  ;  it  will,  we  think,  prove 
to  be  a  calming  and  conservative  institution. 
It  will  remedy  some  serious  imperfections  of 
our  present  system  of  law-making,  and  some 
evils  of  our  political  life.  It  will  abate  the 
rigour  of  our  party  system,  break  the  crushing 
and  stifling  power  of  our  great  party  machines, 
and  give  freer  play  to  the  political  ideas,  aspi- 
rations, opinions,  and  feelings  of  the  people. 
It  will  tend  to  relieve  us  from  the  dominance  of 
partisan  passions,  and  have  an  elevating  and 
educative  influence  upon  the  voters,  by  induc- 
ing them  to  consider  measures  on  their  merits 
as  schemes  of  public  policy  instead  of  as  mere 
party  proposals.  Public  spirit  will  thus  be 
cultivated,  and  intellectual  exertion  stimulated 
among  the  masses. 

Writing,  as  he  does,  in  1892  be  points  out 
that  had  there  been  some  such  means  in 
the  American  Constitution  of  consulting 
the  will  of  the  people  the  American  con- 
flict would  in  all  probability  have  been 
averted.  He  goes  much  further  than  we 
desire  to  go,  and  further  than  we  would 
go.     He  thinks  that  provision  ought  to  be 


made  for  direct  legislation  in  most  cases. 

I  adhere   to  the  opinion  I  previously  ex- 

d,  that  the  British  Constitution  is 

the  best,  but  it  is  whatever  Parliament 
chooses  to  make  it  at  any  particular 
moment,  and  the  action  of  Parliament 
is  decided  by  the  will  of  the  people. 
But  here  we  say,  in  a  cast-iron  fashion, 
that  there  never  shall  be  this  outlet 
for  public  opinion.  We  say  that  decisions 
shall  be  arrived  at  only  in  a  certain 
fashion,  and  that,  if  they  cannot  be  ar- 
rived at  in  that  fashion,  the  matters  in 
dispute  shall  be  left  undecided.  I  think 
that  this  is  utterly  wrong.  It  is  a  mis- 
take to  put  a  block  in  the  path  of  political 
progress.  If  we  are  told  that,  by  doing 
what  I  venture  to  advocate,  we  shall  sink 
the  dignity  of  Parliament  and  destroy  re- 
sponsible government,  this  is  my  answer : 
If  we  were  to  adopt  the  proposal  that  the 
matter  should  be  referred,  as  in  some  of 
the  American  states,  and  as  in  Switzer- 
land in  the  case  of  federal  laws,  to  the 
veto  of  the  people  after  the  two  Houses 
of  Parliament  are  agreed,  the  objection 
might  be  made  that  we  were,  to  a  huge 
extent,  destroying  parliamentary  responsi- 
bility. Mr.  Lawrence  Lowell,  in  a  recent 
work  upon  Government  and  parties  in  the 
states  of  Europe,  says  that  that  argument 
is  not  justifiable,  even  in  the  case  of 
Switzerland,  because  what  takes  place 
there  does  not  impair  the  efficiency  of 
parliamentary  action  and  responsibility. 
But  we  do  not  bring  forward  any  such 
provisions  as  they  have  in  Switzerland. 
We  say  that  each  House,  and  every  mem- 
ber of  each  House,  shall  take  the  full 
share  of  responsibility  for  his  action  in 
supporting  or  repelling  a  measure,  and 
that,  when  the  two  Houses  agree,  there 
is  no  need  for  the  referendum.  I 
would  refuse  to  allow  Members  of 
Parliament  to  decline  their  responsibility 
by  the  adoption  of  the  referendum  in  this 
way.  Therefore,  the  objection  which  has 
been  raised  to  the  provisions  in  force  in 
Switzerland  in  regard  to  federal  laws  do 
not  apply  to  our  proposal  at  all.      What  I 
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say  is  that,  when  both  Houses  have  taken 
their  full  share  of  responsibility,  when 
they  have  agreed  that  a  matter  is  in  dis- 
pute, and  that  it  is  the  only  thing  that  they 
have  agreed  upon  —when  one  House  main- 
tains that  the  people  earnestly  and  ur- 
gently desire  the  passing  of  a  political  mea- 
sure, and  the  other  House  just  as  earnestly 
and  as  strenuously  maintains  that  the 
people  do  not  desire  its  passing;  then  I  say, 
let  the  people  decide.  I  think  there  is  one 
argument,  and  one  only — it  is  a  short  one  — 
with  which  my  opponents  may  be  credited. 
It  is  that  this  is  a  most  democratic  Con- 
stitution because  the  suffrage  provided 
for  is  manhood  suffrage.  That,  as  I 
intimated  a  little  earlier,  is  in  my  opinion 
an  essential  provision,  but  it  is  by  no 
means  a  sufficient  provision.  What  is 
the  use  of  manhood  suffrage,  if  you  so 
divide  the  constituencies  that  the  minority 
may  overpower  the  majority  without 
recourse  to  the  direct  opinions  of  those 
who  form  the  minority  1  When  one 
of  the  Reform  Bills  —  I  think  the 
Bill  of  1867 — was  under  consideration 
in  England,  Mr.  John  Bright,  writing 
to  one  of  his  friends  in  Manchester,  used 
words  which,  I  think,  ought  to  be  borne 
in  mind  and  written  in  the  largest  possible 
characters,  in  reply  to  the  argument  that 
this  is  a  most  democratic  Constitution, 
because  it  provides  manhood  suffrage.  Mr. 
Bright  said,  in  effect,  that  disputes  had 
arisen  as  to  the  extent  of  the  suffrage,  and 
as  to  whether  it  should  be  pure  manhood 
suffrage  or  something  short  of  that.  But 
he  continues  — 

I  consider  these  differences  of  opinion  upon 
the  subject  as  of  trifling  importance  when  com- 
pared with  the  question  of  the  distribution  of 
seats  and  members.  This  is  the  vital  point  in 
the  coming  Bill,  and  unless  it  be  well  watched 
you  may  get  any  amount  of  suffrage,  and  yet 
find,  after  all,  that  you  have  lost  the  substance 
and  are  playing  merely  with  the  shadow  of 
popular  representation. 

If  his  views  are  right,  that  is  a  complete 
answer  to  the  argument  that  we  ought 
to  be  satisfied  that  this  is  a  democratic 
Constitution  because  it  contains  manhood 
[Mr.  Tsaacs. 


suffrage.  But,  I  say,  if  we  so  divide  the 
representation  as  to  give  to  Victoria  in 
the  final  arbitrament  of  disputes  one 
member  for  every  60,000  or  70,000 
of  the  population,  and  to  Tasmania 
and  Western  Australia  one  member  for 
every  15,000,  we  shall  not  have  popular 
representation ;  we  shall  lose  that  mea- 
sure of  popular  representation  which  we 
have  bargained  and  fought  for  in  re- 
gard to  the  House  of  Representatives.  I 
entertained  strong  hopes  that  when  this 
session  began  we  should,  at  least,  frame  a 
Constitution  that  we  could  take  back  to 
our  constituents,  and  not  only  honestly, 
but  earnestly  and  vigorously,  recommend 
for  their  acceptance.  I  clung  to  that 
opinion  tenaciously  for  a  long  time,  and  I 
hope  that  in  the  end  it  will  not  be  falsi- 
fied, and  that  my  hope  will  not  be  frus- 
trated. I  share  the  expressed  opinion  of 
the  Right  Hon.  Mr.  Reid  in  this  regard, 
that  we  ought  to  have  a  Constitution  that 
we  can  take  to  the  people,  and  press  upon 
them  as  a  boon  and  a  blessing.  We  know, 
as  the  right  honorable  member  (Sir  John 
Forrest)  reminded  us  yesterday,  that  the 
material  interests  of  the  colonies  guide 
them  in  a  large  measure. 

Sir  John  Forrest. — No  doubt  about 
that  in  your  case. 

Mr.  ISAACS.— When  we  consider  that 
Victoria  will  have  to  bear  an  enormous 
share  of  the  burden  of  this  federation 

Sir  John  Forrest. — She  will  have  all 
the  profit,  too. 

Mr.  ISAACS.— When  we  consider  that, 
we  must  make  some  allowance  for  the  poli- 
tical views  of  the  people  who  have  to  vote 
upon  this  Bill.  I  hope  that  that  will  be 
remembered  at  the  last,  but  I  fear  that 
if  the  Constitution  is  maintained  in  its 
present  form  the  people  to  whom  we  have 
to  take  the  measure  will  turn  to  us  and 
will  say  —  "We  have  heard  many  protes- 
tations of  your  desire  to  trust  the  people. 
We  have  heard  you  say  time  after  time 
that  the  will  of  the   people  must  govern." 

Sir  John  Forrest. — We  have  heard  of 
that. 
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The   CHAIRMAN.— I    would    call   the 
jtttciit i->n    of    the   honorable   memfo 
Standing  Order  146,  which  says  that— 

No  member ahall  interrupt  another  member 
whilst  epeaktag,  unless  (1)  to  request  that  his 
words  be  baken  down;  (2)  to  call  attention  to 
a  point  of  order;  or  (3)  to  call  attention  to 
the  want  of  a  quorum. 

Thai  standing  order  has  not  beenobserved 

during  the  course  of  the  debate,  but  my 
attention  has  been  particularly  called  to  it 
by  the  Right  Hon.  Mr.  Reid,  who  requests 
that  all  interruptions  of  debate  should  be 
prevented. 

Sir  EPWABD  I>i:.\i)i)ox.  —  l  would  submit, 
sir,  that  we  are  entitled  to  proclaim  our 
approval  of,  or  admiration  for,  speakers' 
remarks,  by  interjecting  "  Hear,  hear." 

Mr.    ISAACS. — I   was   ventilating  the 
opinion   that    we    shall    be    asked   when 
the     Bill    is     placed     in    the    hands     of 
the   people,    and    they   turn   its   pages — 
"  Where  is  this  trust  in   us  that  we  have 
heard  proclaimed  so  loudly  and  so  long ; 
where   are    the   provisions   putting  confi- 
dence  in  our  capacity,   our  honesty,   our 
ability  to  judge  for  ourselves  in  regard  to 
matters  that  concern   us1?     Where  do  we 
find   the  embodiment  of  this  great  prin- 
ciple of  political  progress  that  the  people, 
who  have  to  sustain  the  whole  burden  of 
{government,    who    must    obey    the    laws 
which  are   made,  should  have   control  in 
the  making  of  them  ?"     I  take  it  that  it  is 
not  sufficient  that  we  should  say  to  them — 
"You   are  free  to  select  your  governors, 
you  are  free  to  select  those  who  are  to  rule 
you,  you  are  capable  of  judging  of  policies 
and  questions,  and  to  elect  those  who  are 
to  rule  your  destinies ;  but  you  are  not  to 
be  allowed,  when  your  business  comes  to  a 
stand-still,    when  the   machine  of  govern- 
ment—  which  has  been  constructed  with  so 
much  care,  and  which  works  with  so  much 
expense  and  so  much  elaboration    -breaks 
down,    to  step  in  and  put  an  end  to  any 
disagree  men t   between  the  two  Houi 
the    Legislature."     We   practically  say  to 
the   people — "You  are  to  see  these  two 
Houses,     which     are    your     agents,     the 


members  of  which  you   pay,  checking  and 
obstructing  each  other,    hut  you  are   to 

h.ivo  no  voice  in  saying  which  of 
them  is  right,  and  which  of  them  is 
wrong  at  any  particular  juncture."  If 
we  want  to  be  true  to  our  profession-,  if 
we  wish  not  to  falsify  the  hopes  formed 
of  us,  and  the  opinions  that  we  have 
expressed  ourselves,  we  shall  not  hesitate 
to  adopt  a  provision  for  a  direct  appeal  t< 
the  people  in  case  of  necessity  at  that 
point  where  representative  government 
has  failed  to  justify  the  expectations  of  the 
people,  and  to  carry  out  the  plain  duty 
and  purposes  for  which  it  has  been 
created. 

Mr.  WISE  (New  South  Wales).  —  !  do 
not  think  that  any  one  can  find  fault  with 
the  Hon.  Mr.  Isaacs  for  introducing  this 
subject,  or  with  the  tone  of  the  speech 
in  which  he  has  given  expression  to  his 
views.  Although  my  honorable  friend 
recognised  that  he  wras  really  in  this  com- 
mittee championing  a  cause  foredoomed 
to  failure,  he  stated  with  literal  accuracy, 
that  in  dealing  with  this  matter  we  owe 
a  duty  to  the  people  of  Australia.  No 
part  of  our  deliberations  will  be  followed 
more  closely  than  the  discussion  upon  this 
subject.  It  will  be  followed  with  peculiar 
interest,  because  there  is  no  deliberative 
assembly  I  know  of  in  which  this  suhject 
has  been  discussed.  There  are  few,  if  any, 
writings  upon  it.  The  literary  contribu- 
tions to  the  subject  have  been  usually  hv 
university  professors,  with  an  inclination 
towards  the  conservative  party,  and  not  by 
those  who  have  had  practical  experience  of 
political  affairs.  Thai  is  why  I  hope,  not  at 
undue  length,  to  follow  my  honorable  friend 
and  to  indicate  to  him  and  to  those  who  m ay 
agree  with  him,  that  we  are  not,  in  resist- 
ing this  demand  for  the  referendum,  con- 
temptuous of  the  wishes  of  those  who  ask 
for  it:  hut  that  we  believe  we  have  sound 
and  well-grounded  reasons  for  opposing  the 
introduction  into  the  Constitution  in  any 
form  whatever  of  this  pernicious  principle. 
I  intend  to  oppose  in  toto  the  novel  and  far- 
reaching  proposal  of  my  honorable  friend. 
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Whether  he  urges  the  dual  referendum  or 
the  mass  referendum,  my  objections  are 
equally  strong  to  both ;  and,  indeed,  I  do 
not  know  that  he  seriously  contends  for 
the  dual  referendum.  It  is  difficult  to  see 
how,  if  he  advocates  the  referendum  as  a 
means  of  obtaining  finality,  there  can  be 
more  finality  in  a  dual  referendum  than 
in  a  dissolution  of  the  Senate.  If  he  ad- 
vocates the  mass  referendum,  there  is  the 
old  objection  that  it  is  unjust,  because  it 
destroys  the  very  basis  on  which  federation 
rests.  My  answer  to  him  will  be  directed 
against  the  referendum  in  any  form.  When 
I  just  now  made  use  of  the  epithets 
"novel"  and  "far-reaching,"  I,  almost  inad- 
vertently, summed  up  the  arguments  I 
am  going  to  use.  I  admit  that,  because 
a  political  proposal  is  new,  is  not  a 
ground  for  condemning  it.  I  recognise, 
too,  that  the  potency  and  the  extent  of 
the  consequences  of  any  proposal  may  be 
its  strongest  recommendation.  But  there 
is  one  test  which,  as  practical  men  con- 
cerned with  the  affairs  of  State,  we  ought 
to  apply  to  every  proposal,  and  one  only 
that  I  know  of.  'Does  it  suit  the  people 
on  whose  behalf  it  is  proposed  ?  Is  it  in 
accord  with  the  circumstances,  the-  his- 
tory, the  traditions,  and  the  requirements 
of  the  Australian  people?'  A  good  form 
of  government  is  not  the  product  of  con- 
scious effort ;  it  cannot  be  suddenly  con- 
structed even  by  the  planks  of  a  labour 
caucus,  but  is  the  result  of  a  national  and 
healthy  development.  It  should  fit  the 
people  easily,  as  the  bark  of  a  tree 
fits  its  trunk  and  branches  in  every 
stage  of  growth.  Now  we,  both  by  our 
British  descent,  and  of  our  own  deliberate 
choice,  since  we  have  had  free  institutions, 
have  been  trained  in  the  theory  and 
practice  of  parliamentary  government, 
which  rests  upon  a  system  of  representa- 
tion that  is  altogether  incompatible  with 
that  power  of  direct  legislation  which  is 
of  the  essence  of  the  referendum.  To 
make  use  of  the  referendum  as  we  do 
in  the  Constitution,  for  the  purpose  of 
determining^  whether  the  Constitution 
[Mr.  Wise. 


shall  be  accepted  or  amended,  is  jus- 
tifiable upon  the  simple  ground  of 
necessity.  There  is  no  other  way  of  ascer- 
taining what  the  people  wish  shall  be  the 
limits  of  the  representative  system.  But 
when  once  a  Constitution  has  been 
framed,  based  on  parliamentary  govern- 
ment, which  is  a  combination  of  the 
systems  of  Representation  and  of  Minis- 
terial Responsibility,  I  hope  to  satisfy  the 
committee  that  to  introduce  into  this 
Constitution,  in  any  form,  the  principle  of 
the  referendum,  is  to  introduce  a  subtle 
poison,  which  before  long  will  altogether 
destroy  the  vitality  of  Parliament.  I  will 
follow  my  honorable  friend  as  closely  as  I 
can  in  the  course  of  his  argument,  and  I 
will  take  first  the  only  historical  illustra- 
tion which  he  referred  to — the  instance  of 
Switzerland.  I  could  not  help  thinking 
that  he  destroyed  the  whole  value  of 
that  illustration,  as  an  argument  that 
would  appeal  to  us,  by  the  example 
he  gave  of  one  case  in  which  the 
referendum  had  been  used.  He  men- 
tioned that  it  had  been  used — whether  suc- 
cessfully or  not  I  did  not  quite  catch — 
over  a  question  of  weights  and  measures. 
Imagine  having  a  referendum  all  over 
Australia  to  determine  the  weight  of 
grocers' scales !  It  is  only  in  countries 
where  such  trivial  matters  can  become 
matters  of  first  moment  that  the  referen- 
dum is  possible  or  desirable. 

Mr.  Isaacs.  —  Does  the  honorable  mem- 
ber say  that  was  the  only  instance  I 
gave  ? 

Mr.  WISE.— No.  After  all,  the  value 
of  any  historic  illustration  depends  upon 
the  similarity  between  the  circumstances 
of  the  country  which  is  invoked  as  an  ex- 
ample and  our  own  circumstances.  Is  there 
any  similarity  between  the  history,  or  the 
circumstances  of  Switzerland,  and  the 
history  and  the  circumstances  of  Australia? 
It  is  hardly  possible  in  the  first  place  to 
imagine  a  greater  physical  contrast  than 
that  between  the  wide  and  almost  waterless 
expanses  of  this  country,  and  the  high 
mountains  and  deep  valleys  of  Switzerland, 
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which  delay  the  growth  of  towns  rod 
separate  the  people  by  an  immense  variety 
of  diverse  local  interests,  [ndeed,  such 
is  the  isolation  of  the  several  parts  of  that 
most  interesting  little  territory,  that  al- 
most the  only  interest  which  they  have 
in  common  is  the  love  of  independence. 
And  as  if  the  divisions  set  by  nature  were 
not  wide  enough,  the  people  are  separated 
tint  her  by  differences  of  language,  so  that 
in  a  territory  no  larger  than  the  western 
district  of  this  colony,  men  in  the  French, 
German,  or  Italian  districts  cannot  under- 
stand each  other's  speech .  Is  it  any  marvel 
that,  in  a  country  so  peopled  and  so 
situated,  local  government  should  flourish 
as  local  government  has  flourished  nowhere 
else?  In  that  country  we  find  the  police, 
the  schools,  the  public  charities,  the 
asylums,  and  many  other  matters  that 
are  the  concern  in  other  countries  of  the 
Central  Government  administered  by  the 
people  of  the  commune  or  the  canton, 
meeting  in  their  hereditary  meadows,  and 
deciding,  as  their  numbers  permit,  by  the 
vote  of  every  citizen  on  the  affairs  of  the 
year.  No  wonder  that  in  such  a  country 
the  idea  of  parliamentary  or  representa- 
tive government  has  never  taken  root; 
and  that  is  what  makes  the  example  of 
Switzerland  useless  to  us.  The  Swiss  look 
upon  a  Member  of  Parliament  as  a  mere 
mouth-piece  of  a  class,  district,  or  estate  ; 
and  have  never  risen  to  the  higher  con- 
ception of  an  independent  representative, 
deliberating  and  deciding  in  the  general 
interest  on  behalf  of  the  country  as  a 
whole.  Why,  sir,  if  the  referendum  had 
not  been  familiarized  to  the  Swiss  by  the 
practice  of  centuries,  it  would  have  been 
absolutely  necessary  for  ,iome  ingenious 
philosopher  like  my  honorable  friend  to 
have  invented  some  system  like  it;  because, 
without  the  referendum  in  such  a  country, 
with  the  people  so  separated,  there  would 
be  no  means  of  obtaining  an  expression  of 
the  joint  opinion  of  the  community,  and  no 
means  whatever  of  joining  its  separate 
atoms  for  any  common  purpose.  I  am  not 
going  from    mere    pedantry    to     follow    a 


subject  of  this  sort  further.  I  do  not  know 
that  any  one  would  seriously  point   to  the 

example  of  Switzerland  as  one  that  should 
be  followed  iii  Australia— the  example  of 
a  country  with  no  Parliament  in  the  sense 

in  which  we  understand  Parliament, 
with  no  responsible  government  in  any 
at  all,  with  no  such  commu- 
nity of  interests  as  exists  here,  and 
with  every  inclination  to  separate,  and 
very  little  interest  to  come  together.  J 
was  astonished  that  my  honorable  friend 
did  not  refer  on  this  occasion  to  another 
example  which  he  has  touched  on  before, 
that  of  the  United  States.  He  might  have 
done  as  many  of  those  who  write  on  the 
subject  outside  the  chamber  have  done, 
dwelt  with  great  pride  and  very  natural 
satisfaction  upon  the  extent  to  which  this 
doctrine  has  found  popularity  in  that  vasl 
community. 

Mr.  Isaacs. — I  did  refer  to  it. 

Mr.  WISE. — The  honorable  member  in 
his  speech  at  Adelaide  or  Sydney  gave  lis- 
some examples  of  the  widespread  popularity 
and  the  general  use  into  which  this  prac- 
tice had  come  in  the  United  States.  Any 
one  who  takes  that  view  might  go  further. 
I  believe  there  is  not  a  single  state  in 
the  American  Union,  except  Delaware,  in 
which  in  one  form  or  another  the  refer- 
endum is  not  put  into  practice.  There  is, 
however,  this  to  be  remembered,  when  we 
argue  by  analogy  from  a  country  like  the 
United  States,  that  one  state  differs  as 
much  from  another  politically  as  in  cli- 
mate ;  and  that  of  all  countries  in  the 
world,  when  discussing  it  politically  or 
in  other  respects,  the  United  States  is 
the  one  in  regard  to  which  we  ought  to- 
use  one  of  those  "large  maps,"  which 
Lord  Salisbury  once  recommended  to 
students  of  the  Eastern  question.  The 
only  way  in  which  the  argument 
about  the  use  of  the  referendum  in  the 
United  States  becomes  of  any  value  te- 
ns is  by  ascertaining,  if  we  can,  what 
the  causes  are  which  have  promoted 
this    general  adoption   of    the    doctrine 
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No  one  has  pointed  out  more  clearly 
than  the  author  whom  my  honorable 
friend  cited — Mr.  Cree — that  the  cause  of 
the  popularity  of  the  referendum  in  the 
United  States  is  the  growing  and  wide- 
spread distrust  in  the  honesty  and  the 
capacity  of  the  legislative  bodies.  It  is 
the  most  striking  development  of  modern 
politics  in  the  United  States  that  no  one 
believes  in  the  power  of  Parliament 
to  accomplish  anything  good.  So  strik- 
ingly is  this  spirit  manifested  that- — 
without  wearying  the  committee  by 
giving  many  instances — in  some  states,  as 
we  know,  Parliament  is  not  allowed  to 
assemble  more  than  once  in  two  years  ; 
and  even  then,  in  order  to  limit  its 
capacity  for  mischief  as  much  as  pos- 
sible, it  is  not  allowed  to  remain  in 
session  for  a  longer  period  than  six  weeks. 
To  show  that  I  am  not  speaking  at  random 
when  I  say  that  it  is  this  feeling  of -dis- 
trust and  of  dissatisfaction  with  Parlia- 
ment that  is  at  the  root  of  the  agitation 
for  the  referendum,  I  would  like  to  quote 
a  very  short  passage  from  a  writer  whose 
book  is  a  storehouse  of  all  modern  know- 
ledge on  this  subject — Professor  Ober- 
holtzer.  The  title  of  the  book  is,  I  think, 
On  the  Referendum. 

Mr.  Isaacs. — No,  The  Referendum  in 
America. 

Mr.  WISE.— That  is  it.  Professor  Ober- 
holtzer  says — 

Side  by  side  with  this  movement  to  make 
codes  of  laws  of  our  Constitutions,  and  to  restrict 
in  many  ways  the  powers  of  the  state  Legisla- 
tures, has  grown  up  a  movement  tending 
directly  towards  the  almost  entire  abolition  of 
these  bodies.  In  nearly  all  the  states,  by  the 
development  of  the  last  few  years,  the  conven- 
tions have  substituted  biennial  for  annual 
legislative  sessions.  These  sessions,  now  being 
held  only  half  as  often,  are  further  limited,  so 
that   they   do   not   extend    over  more   than   a 

certain   number   of    days This 

tendency  seems  to  have  everything  to  encourage 
it  and  give  it  greater  growth.  Those  states 
which  still  retain  the  system  of  annual  sessions, 
as,  for  instance,  New  York  and  New  Jersey, 
constantly  find  cause  for  dissatisfaction,  and 
the  feeling  of  distrust  for  these  bodies  is  taking 
[Mr.  Wise. 


deeper  hold  of  the  people  every  year.  The 
feeling,  indeed,  has  reached  a  conviction  nearly 
everywhere  that  the  powers  of  the  Legislatures 
should  be  still  further  curtailed,  and  in  but 
one  state — Georgia— has  there  been  shown  any 
inclination  to  retain  the  original  principles. 

That  is  not  the  only  method  of  limiting 
the  powers  of  Parliament.  Alteration  after 
alteration  has  been  made  in  the  Constitu- 
tions of  the  states  curtailing  the  subjects 
with  which  a  Legislature  may  deal.  A 
catalogue  of  these  limitations  is  positively, 
startling.  In  some  states  the  legislative 
body,  whether  of  the  county  or  of  the 
state  itself,  cannot  vote  a  penny  for  the 
erection  of  a  bridge,  a  gaol,  or  an  alms- 
house; they  cannot  pledge  the  credit  of 
the  state  for  a  sum  exceeding  £100  ;  they 
cannot  increase  the  salaries  of  public 
officers,  and  they  cannot  put  a  tax  on 
limited  companies,  deal  with  the  electoral 
laws,  or  purchase  real  estate,  or  establish 
schools.  In  all  these  matters,  and  even  in 
matters  of  less  magnitude,  there  is  com- 
pelled to  be  a  direct  legislative  vote 
by  the  people.  The  explanation  of  this 
mistrust,  and  righteous  mistrust,  of  legis- 
lative bodies  in  America  is  not  far  to  seek. 
Every  one  now  knows  what  was  not  open 
to  writers  on  the  American  Constitution 
a  few  years  ago,  but  what  has  been  made 
public  in  more  recent  memoirs,  namely,  that 
the  fathers  of  the  American  Constitution 
were  moved  by  a  deep  mistrust  of  demo- 
cracy. They  endeavoured  to  give  expres- 
sion to  that  sentiment  by  framing  a  Con- 
stitution, at  every  turn  of  which  the 
expression  of  the  popular  will  should  be 
checked  or  delayed.  In  dealing  with  the 
Legislature,  the  particular  device  was  to 
separate  the  Executive  entirely  from  that 
body — that  fatal  severance,  which,  it  is 
no  exaggeration  to  say,  has  caused 
the  chief  part  of  the  political  evils 
from  which  the  United  States  now 
suffer,  and  has  made  between  politics  and 
the  pursuit  of  all  that  is  good  and  helpful 
in  the  community,  that  divorce  which  is 
at  the  present  time  a  distinguishing  and 
shameful  mark.  It  is  no  rash  assumption 
that   if   the   chief  executive    officers    had 
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in  the  Legislatures  of  I  heir  several 
j,  so  that  they  could  be  responsible 
\'<>v  the  framing  of  fcbe  measurea,  which 
fchey  have  to  administer,  many  of  the 
greater  evila  of  American  politics  would 
never  have  grown  up.  But  is  this  our 
condition  I  Do  the  symptoms  of  that 
political  disease  for  which  the  referen- 
dum is  demanded  as  a  remedy  exist  in 
Australasia?  Are  our  Parliaments  de- 
based and  vcn.d  ?  Arc  they  corrupted 
by  a  moneyed  lobby  9  Do  our  leaders  seek 
only  their  own  private  ends,  and  have  our 
people  lost  all  control  over  the  Legislature 
and  the  Executive?  One  has  only  to  ask 
those  questions  in  order  to  have  them 
answered  ;  and  it  is  a  matter  of  just  pride 
that  we  can  put  those  questions,  confident 
what  the  answer  will  be.  If  then  we  are 
not  suffering  here  from  any  of  those  diseases 
in  the  body  politic,  which  require  the 
desperate  remedy  that  has  been  demanded 
in  the  United  States,  of  what  avail  is  it  to 
catalogue  to  us  a  long  series  of  cases  in 
which  the  referendum  has  proved  useful 
in  that  great  community'?  There  is,  as 
in  the  case  of  Switzerland,  no  analogy 
whatever  between  the  political  condition 
of  the  United  States,  with  their  corrupt 
Legislature,  their  lack  of  responsible 
government,  the  absence  of  Ministers  from 
the  legislative  body — and  our  Parliaments, 
which  are  the  healthy  representatives  of 
public  opinion,  controlled  by  leaders  whom 
the  people  trust,  and  who,  being  in  the 
confidence  of  the  people,  are  altogether 
subject  to  the  direction  of  the  people. 
It'  it  were  not  that  time  pressed,  I  would 
like  to  illustrate  still  further  the  utter 
helplessness  that  an  American  feels  in  the 
face  of  the  corruption  that  is  everywhere 
about  him. 

Mr.  Dkakin. —  And  also  partly  the  in- 
effectiveness ol  their  political  machinery. 

Mr.  WISK. — My  friend  has  anticipated 

me.  That  helplessness  drives  the  Ameri- 
can to  the  referendum  because  of  the 
utter  ineffectiveness  of  the  political 
machinery.  Again  1  will  quote — and  it  is 
the  only  quotation  I  shall  make — a  pai 


from    the    work   of    Mr.    Cree,    v. hi 
amend  to  the  perusal  of  all  inter* 

in   the  subject.       Although     his   book     is 
written  in  the  strong!   t  terms  in  adv< 
of   the   referendum,    every    argumenl 

uses  shows  that  his  advocacy  rests  on  ;i 
confessed  mistrust  of  Parliament,  which 
cannot,  in  any  degree,  be  applied  to  a 
country  where  the  people  are  proud  of 
their  Parliaments.  Mr.  (  Yee,  after  speak- 
ing of  the  corruption  and  tyranny  of  the 
party  machinery,  and  the  inability  of  the 
individual  voter  to  make  his  will  felt  in 
Cbtaseonetice  of  the  tyranny,  proceeds:  — 

Party  government  means  supremacy  of  party 
leaders.  In  those  leaders  is  practically  vested  the 
power  to  suhjugate  all  the  official  agencies  of  the 
State  to  their  will,  so  that  such  will  beco;nes  that 
of  the  State,  and  government  by  the  people  is 
only  a  fiction  instead  of  a  fact.  The  leaders  of  par- 
ties frame  all  political  issues,  declare  all  party 
policies,  name  all  candidates  for  office,  and  the 
electors  hut  choose  between  the  rival  organiza- 
tions. But  that  is  no  more  than  a  power  to 
say  to  which  oligarchy  of  managers  or  "  bosses  " 
they  will  confide  the  control  of  the  State. 

Under  such  a  system  the  party  leaders  do 
not  need  to  consider  public  opinion,  further 
than  its  approval  or  consent  may  he  necessary 
to  secure  the  adoption  of  their  avowed  pur- 
poses, and  the  election  of  themselves  to  power. 
But  great  and  important  as  is  this  power  of  rati- 
fication or  rejection  of  party  programmes  and 
p. u  ty  leaders,  on  the  part  of  the  voters,  it 
leaves  them  without  any  real  positive  political 
initiative,  and  limits  them  to  a  sort  of  negative 
action.  A  choice  at  the  elections  between 
corporate  parties  is  all  that  they  possess,  and 
this  not  only  does  not  involve,  hut  actually 
excludes,  all  expression  of  opinion  on 
the  part  of  the  voters  unless  the  contending 
parties  represent  clearly-defined  conflicting 
policies  on  specific  questions,  or  really  stand  for 
permanent  diverse  views  and  tendencies.  The 
contention  of  the  parties  for  the  favour  of  the 
nines  the  fact  of  the  existence  of  one 
or  the  other  <>f  these  supposed  cases.  On  no 
other  assumption  can  the  existence  of  par 
tingle  moment  justified. 

But  >D  far  as  representing  a  clearly-defined 
line  of  action  on  specific  measures  of  poll 
concerned,  we  cannot  recall  a  single  case  in  the 
history  ol  tlie  United  states  where  any  great 
national  party  lias  done  it. 
f  have  dwelt  at  what  may  perhaps  be 
considered  excessive  length  on  the  example 
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of  the  United  States ;  because  it  seems  to 
me  that  a  great  deal  of  undeserved  credit  is 
being  given  to  this  proposal  by  the  ima- 
ginary support  it  is  supposed  to  have  re- 
ceived from  the  example  of  the  United 
States.  I  might  multiply  quotations  and 
fill  the  pages  of  Hansard,  but  I  will  only 
say  that  no  one  can  read  an  American 
writer  who  advocates  the  referendum  with- 
out seeing  that  his  advocacy  has  one 
purpose,  and  one  purpose  only,  namely, 
the  substitution  of  the  power  of  direct 
legislation  for  the  incompetency  and 
corruption  of  Parliaments.  I  am  told 
there  is  very  great  feeling  here  that  the 
referendum  is  necessary,  because,  although 
this  fear  of  dead-locks  has  been  ad- 
mittedly exaggerated,  there  is  still  keen 
recollection  of  the  old  Victorian  contro- 
versies. My  honorable  friend  (Mr.  Isaacs) 
did  me  the  honour  to  adopt  a  phrase  of  mine 
in  which  I  said  the  ghost  of  those  dead  con- 
troversies still  walked  in  Victoria.  May  1 
appeal  to  him  and  to  those  who  influence 
public  opinion  here  as  to  whether  it  is 
not  their  duty  to  try  and  lay  that  ghost  1 
Is  that  not  a  more  patriotic  purpose  than 
keeping  the  ghost  alive,  and  stimulating 
the  fear  which  a  bogy-haunted  memory 
creates,  and  doing  all  to  exaggerate  the  pos- 
sibilities of  conflict,  and  as  little  as  possible 
to  show  them  in  their  true  light.  I  take  a 
view  that  my  honorable  friend  (Mr.  Isaacs) 
I  know  dissents  from.  I  take  no  excep- 
tion whatever  to  the  terms  in  which  he  ex- 
pressed his  dissent.  The  view  I  take  is 
that  we  must  run  the  risk,  and  ought  to 
run  the  risk,  of  dead-locks.  It  is  a  trite 
saying,  but  it  is  none  the  less  true, 
and  deserves  to  be  repeated  in  this  con- 
nexion, that  there  is  only  one  form  of 
government  in  which  a  dead-lock  is 
impossible,  and  that  form  of  government 
is  where  the  ruler  is  a  despot.  Dead- 
locks are  the  price  we  pay  for  constitu- 
tional liberty.  Although  it  is  true  that 
as  the  Bill  now  stands,  there  are  pos- 
sibilities of  differences,  and  although  an 
ingenious  arithmetical  calculator  might 
be  able  to  point  out  that  under  certain 
[Mr.  Wise. 


conceivable  circumstances  those  differences 
may  not  be  resolved — still  all  the  argu- 
ments against  the  referendum  proceed  on 
precisely  the  opposite  presumption  to  that 
on  which  the  argument  of  my  honorable 
friend  (Mr.  Isaacs)  appears  to  proceed.  We 
proceed  first  on  the  assumption  that  we 
are  establishing  a  Federation.  All  my 
friend's  arguments,  logically  pursued, 
went  in  favour  of  government  by  one 
Chamber.  All  mv  friend's  argument,  logi- 
cally  pursued,  obliterated  the  distinction 
we  have  always  kept  before  us,  and  which 
it  is  nowr  too  late  to  review.  That  dis- 
tinction is,  that  this  is  a  union  of  equal 
states,  whose  equality,  or,  at  all  events, 
whose  individuality,  is  to  be  preserved  so 
far  as  is  compatible  with  the  higher 
interests  of  the  community.  Then  there 
is  another  assumption  on  which  we  pro- 
ceed, but  which,  I  think,  my  honorable 
friend  ignored.  That  assumption  is  that 
federation  is  going  to  be  worked  by  men 
who  wish  to  keep  the  Federation  together, 
and  not  by  men  who  are  going  to  use 
all  their  ingenuity  to  destroy  it.  When 
my  honorable  friend  (Mr.  Isaacs)  quoted 
that  memorable  despatch  of  Lord  Grey 
in  favour  of  a  single  Chamber  in 
these  colonies  he  forgot,  I  think,  the 
main  reason  that  actuated  Lord  Grey, 
than  whom,  I  suppose,  a  more  sagacious 
statesman  never  controlled  the  destinies 
of  Australia.  According  to  my  honorable 
friend,  the  only  suggestion  of  Lord  Grey 
was  that  there  should  be  a  single  Cham- 
ber. 

Mr.  Isaacs. — I  did  not  say  that.  What 
Lord  Grey  said  was  he  was  almost  driven 
to  believe  that  was  the  only  way  out  of 
the  difficulty  unless  he  could  construct  a 
Second  Chamber  which,  while  having  co- 
ordinate powers  in  some  respects,  could  be 
made  amenable  to  the  will  of  the  people. 

Mr.  WISE. — I  am  obliged  for  the  cor- 
rection. But  I  would  remind  my  honor- 
able friend  that  the  reason  for  Lord 
Grey  taking  that  course  was  that  there 
was  in  the  separate  colonies  no  separate 
interest     which     could      be     represented 
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in  a  Second  Chamber — that  there  was 
lib  diversity  of  interest  between  those 
who  bold  Beats  in  the  Second  Chamber, 
and  those  who  hold  seats  in  the  Lower 
Chamber,  which  would  justify  a  creation 
of  two  Chambers.  But  the  essence  of  the 
Federal  Constitution  is  that  the  Second 
Chamber  is  to  represent  interests  which, 
although  they  combine  in  very  many 
matters  with  the  interests  of  those  who 
sit  in  the  House  of  Representatives,  are 
nevertheless  to  some  extent  distinct.  The 
Upper  Chamber  is  a  revising  Chamber, 
but,  what  is  more  essential  than  a  revising 
Chamber,  it  is  to  represent  the  states. 
Its  separate  existence  is  therefore  justified; 
and  we  ought  to  be  very  careful  before 
we  take  any  step  that  would  practically 
render  its  existence  a  mere  sham. 
I  find  that  the  honorable  member  pre- 
sented his  view,  as  one  might  expect  him 
to  do,  with  the  skill  of  an  accomplished 
advocate,  and  refrained  from  putting  the 
case  for  the  referendum  as  high  as  it 
might  be  put.  He  may  twit  me  with 
claiming  too  much,  and  with  ignoring  the 
fact  that  in  this  Constitution  the  referen- 
dum is  only  proposed  for  a  certain  specific 
purpose.  Therefore,  he  may  say  the 
references  I  have  already  given  to  America 
and  Switzerland  have  little  or  no  applica- 
tion: that  he  and  his  friends  are  only 
asking  for  the  referendum,  to  use  a  phrase 
familiarized  since  the  Adelaide  meeting, 
as  the  medicine  and  not  the  daily  food  of 
the  Constitution.  No  one  appreciates  the 
force  of  this  argument  more  than  I  do, 
because  at  Adelaide  I  was  almost  seduced 
by  it  from  the  straight  constitutional 
path.  It  was  only  when  I  came  to  give, 
as  1  have  since  done,  fuller  attention 
and  examination  to  the  reasons  by  which 
the  proposal  was  supported,  and  the 
precedents  appealed  to,  that  I  have 
arrived  at  the  opinion  which  I  believe 
now  to  be  almost  unshakeable,  that  the 
referendum  in  any  form,  under  what- 
ever guise  introduced,  or  for  whatever 
purpose,  strikes  at  the  root  of  parlia- 
mentary government ;  because  it  makes  it 
[138] 


possible  for  a  Ministry  to  remain  in  office 
without,  discredit — and  I  lay  emphasis  on 
these  words  "without  discredit  " — when  it 
is  unable  to  carry  through  Parliament  the 
a  res  which  it  advocates.  Let  us  see 
for  a  moment  how  this  referendum  will 
work  in  actual  practice.  I  pass  over 
the  objections  which  are  common  to  all 
artificial  proposals  to  solve  a  dead-lock — 
namely,  that  they  are  encouragements 
rather  than  discouragements  to  contro- 
versy— and  deal  with  the  objection 
they  present  themselves  to  me  to  this 
definite  proposal  of  the  referendum, 
whether  it  is  dual  or  mass.  One  ques- 
tion I  would  ask,  and  I  am  surprised 
that  the  matter  was  not  touched  upon  : 
Suppose  there  is  a  controversy  between 
the  two  Houses,  and  everything  is  ready 
for  putting  this  heaven-born  device  into 
operation — in  what  form  is  the  Bill  to  be 
presented  to  the  country?  In  the  form 
that  it  left  the  Assembly,  or  in  the  form 
that  it  left  the  Senate  ?  If  you  put  it  in 
the  form  in  which  it  leaves  the  Senate, 
you  will  put  it  in  the  power  of  the  Senate 
to  dictate  the  particular  question  that 
will  be  asked.  Equally,  j^ou  will  put  it 
in  the  power  of  the  House  of  Representa- 
tives to  dictate  the  question  if  you  put 
the  Bill  in  the  form  in  which  it  left  the 
House  of  Representatives. 

Mr.  Isaacs. — That  is  just  one  of  the 
defects  in  this  joint  sitting. 

Mr.  WISE. — I  am  not  speaking  of  the 
joint  sitting  now.  I  do  not  like  it,  but  it 
has  been  agreed  to,  and  I  am  not  going  to 
interfere  with  the  Sydney  compromise. 
Speaking  of  the  referendum,  I  ask  those 
who  support  it  so  glibly  as  being  a  solvent 
of  all  difficulties,  to  put  themselves  in  the 
position  of  one  who  has  to  advise  the 
Governor,  and  to  consider  the  practical 
difficulty  which  will  arise.  If  the  Bill  is 
to  go  to  the  people  in  the  form  in  which 
it  left  the  Assembly,  what  a  temptation 
you  put  in  the  hands  of  a  weak  and  pos- 
sibly an  unscrupulous  Ministry  to  placate 
their  supporters  without  incurring  respon- 
sibility !    If  it  is  to  go  to  the  people  in  the 
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form  in  which  it  left  the  Assembly,  every 
man  who  wants  to  get  credit  with  his  con- 
stituents, or  every  section  that  the  Ministry 
desire  to  please,  for  the  time  being,  will, 
or  may,  propose  some  amendment  in  the 
Bill.  The  amendment  may  be  ridiculous  ; 
it  may  be  intended  as  nothing  more  than 
a  mere  placard  for  the  purpose  of  showing 
the  constituents  how  busy  their  represen- 
tatives are.  It  may  be  such  an  amend- 
ment that,  if  it  ever  became  law,  would 
wholly  defeat  the  operation  of  the  Bill. 
What  does  it  matter  to  the  Ministry 
of  the  day  if  such  amendments  be 
included  ?  What  responsibility  will  they 
have  when  they  know  the  Bill  will  go 
to  the  Senate,  that  the  Senate  will  reject 
it,  that  it  will  go  thence  to  the  people 
to  vote  upon  the  amendments,  and  all 
exactly  as  they  left  the  Lower  Chamber? 
Then  there  is  another  consideration. 
Suppose  a  vote  is  taken,  and  that  the 
people  declare  against  the  Bill,  which  was 
supported  by  the  Ministry  in  the  House 
of  Representatives,  what  are  the  Ministry 
to  do  ?  Are  they  to  resign  ?  Are  they 
to  dissolve?  If  they  resign,  and  if  re- 
sponsible government  is  to  be  continued, 
what  will  be  the  position  of  their  succes- 
sors, who  will  be  left  to  face  a  hostile 
majority  in  the  House  of  Representatives, 
and  who  will  have  no  option,  except  to 
dissolve  the  Parliament  to  face,  it  maybe, 
a  hostile  constituency?  How  can  it  be 
said  that  under  this  Constitution  re- 
sponsible government,  as  we  understand 
it,  is  not  interfered  with  ?  I  am  going 
over  these  considerations  very  hurriedly, 
because  I  recognise  that  time  presses. 
What,  again,  is  to  be  the  position  of  the 
individual  member?  Suppose  he  votes 
either  for  or  against  the  Bill,  and  that  the 
vote  in  the  constituency  that  he  represents 
is  antagonistic  to  the  vote  he  has  given. 
Is  he  to  resign  his  seat  or  to  continue  in 
Parliament  open  to  the  reproach  of  repre- 
senting a  minority  ?  How  can  it  be  said 
that  any  such  conditions  as  those  do  not 
interfere  with  the  independence  of  the 
individual  member  ?  Indeed,  I  am  only 
[Mr.  Wise. 


afraid  of  developing  at  too  great  length 
what  must  be  apparent  to  any  one.  Or 
look  at  the  matter  in  this  way.  Suppos- 
ing the  Senate  insists  upon  an  alteration  in 
the  Bill.  The  Senate,  which  this  device 
is  intended  to  humble,  may  thus  have  it 
then  in  its  power  to  do  one  of  two  things 
— either  to  compel  a  dissolution  or  the 
resignation  of  the  Ministry.  That  is  to 
say,  if  the  vote  of  the  people  is  against 
the  view  of  the  Ministry,  the  result  of  the 
referendum  has  been  to  shift  political 
power  from  the  House  of  Representatives 
to  the  Senate.  In  any  way  one  looks  at 
it  it  seems  impossible  that  parliamentary 
government  can  be  continued  as  it  is  to- 
day, that  Ministerial  responsibility  can 
continue  as  we  know  it  to-day,  if  we 
transfer  the  final  control  of  these 
matters  from  Parliament  to  a  direct 
vote  of  the  people.  Then  there  is  a 
consideration  of  a  different  character. 
What  are  the  kind  of  issues  that  are 
likely  to  be  submitted  to  the  con- 
stituencies under  this  proposal  ?  If 
dead-locks  do  occur,  let  us  remember 
that  they  will  be  very  different  from  the 
dead-locks  with  which  wre  are  familiar 
between  the  two  Houses  in  our  local 
Parliaments.  All  subjects  affecting  large 
social  interests,  all  subjects  affecting 
class  interests,  are  practically,  with  the 
one  exception  of  the  Tariff,  removed  from 
the  control  and  jurisdiction  of  the 
Federal  Commonwealth.  The  matters 
about  which  disputes  are  likely  to  arise 
will  be  over  the  construction  of  the 
Constitution — such  construction,  I  mean,, 
as  affects  matters  of  procedure,  not 
matters  of  law,  which  will  come  within 
the  cognisance  of  the  High  Court.  They 
will  be  rather  matters  of  constitutional 
etiquette,  matters  in  which  the  general 
public  are  not  likely  to  take  a  very 
keen  interest.  My  honorable  and  learned 
friend  pointed  out  that  the  first  dis- 
putes were  likely  to  be  brought  about  by 
the  distribution  of  the  surplus.  J  can- 
not imagine  any  kind  of  dispute  more 
certain  to  solve  itself  than  that;  because  so 
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long  as  a  dispute  continues,  not  one  of  the 
contending  parties  will  be  able  to  receive 
;iuv  money. 

Mr.  Isaacs. — That  is  the  danger. 

Mr.  WISE. — Such  a  difficulty  is  certain 
to  settle  itself  if  it  occurs,  and  the  dual 
referendum  oertainlj  will  not  alter  that 
It  is  difficult  to  see  how  the  mass  referen- 
dum can  do  so,  except  by  overriding  in 
every  respect  the  interests  and  claims  of 
the  smaller  states. 

[The  Chairman  left  the  chair  at  five 
minutes  to  one  o'clock  p.m.  The  committee 
resumed  at  five  minutes  past  two  o'clock 
p.m.~\ 

Mr.  WISE. — Before  the  premature  ad- 
journment which  was  so  kindly  conceded 
to  me  by  the  courtesy  of  the  committee, 
I  was  endeavouring  to  point  out  that 
the  questions  which  would  have  to  be 
submitted  to  the  determination  of  the 
people  under  this  proposal  were  of  a  very 
complex  character,  and  very  different 
from  those  with  which  wTe  had  been  made 
familiar  by  previous  parliamentary  dis- 
putes ;  and  I  had  just  said  that  I  thought 
that  all  matters  giving  rise  to  a  demand 
on  behalf  of  one  class,  that  the  privileges 
of  another  class  should  be  taken  away,  or 
that  its  own  burden  should  be  lightened, 
would  not  come  withui  the  ken  of  the  Fede- 
ral Parliament,  but  were  relegated  to  the 
jurisdiction  of  the  Provincial  Parliaments. 
Those  fertile  sources  of  disputes  would 
therefore  be  absent  under  this  Constitu- 
tion, and  it  would  be  more  matters  affect* 
ing  the  personal  honour  of  Ministers — 
matters  which  I  venture  to  term  constitu- 
tional etiquette — which  would  give  rise  to 
those  disputes.  Now,  it  cannot  be  over- 
looked that  those  whom  we  are  asked  to 
call  in  as  umpires  in  matters  of  this  kind 
are  the  uninstructed.  The  referendum  is 
an  appeal  from  the  instructed  to  the 
ignorant.  I  am  quite  aware,  sir,  that  the 
use  of  that  phrase  maybe  misunderstood; 
but  1  know  that  in  this  Chamber  we 
ought  to  speak  our  minds  without  fear 
that     an    opponent    will    seek,    by    using 


words  out  of  their  context,  to  bring 
uii'Mi  on-  either  ridicule  or  odium. 
At  the  siiiiii  time,  in  order  to  guard 
list  misapprehension,  so  thai  my  argu- 
ment may  not  be  weakened  on  that 
account,  I  desire  to  say  that  I  in  no  way 
question  tie-  fundamental  principles  of 
democratic  rule.  1  accept  frankly  and 
unreservedly,  as  the  cardinal  dogma  of 
popular  government,  that  a  strength  and 
depth  of  good  judgment  and  discretion 
are  developed  in  the  massing  and  union 
of  men,  which  is  to  the  wisdom  of  the 
individual,  however  gifted,  as  the  might 
of  the  waves  of  the  sea  to  the  pools  which 
are  left  upon  the  sand  by  a  retreating  tide. 
But  I  altogether  deny  that  the  principles 
which  justify  a  wide,  or  even  a  universal, 
suffrage  have  any  application  to  this  ques- 
tion of  the  referendum.  The  people  are 
the  best  guides  of  what  is  good  govern- 
ment, because  the  people  are  the  first  to 
suffer  from,  and  suffer  most  from,  bad 
government.  But  to  admit  that  in  the 
fullest  terms  as  a  justification  for  popular 
rule,  does  not  involve  the  further  admission 
that  in  all  parliamentary  disputes — which 
often  depend  upon  matters  of  a  highly 
technical  character,  and  which  frequently 
involve  personal  questions  which  those 
at  a  distance  are  not  able  to  fully 
estimate — the  great  body  of  the  people 
are  the  best  judges.  Quotations  were  made 
by  my  honorable  and  learned  friend  in 
support  of  the  view  he  took,  but  there  is 
one  quotation  of  only  two  sentences  so  apt 
to  the  proposition  I  am  now  contending 
for,  that  I  ask  the  pardon  of  the  com- 
mittee if  I  cite  it.  I  am  urging,  remem- 
ber, that  to  call  in  the  electorate  as  a 
whole  to  determine  that  kind  of  dispute 
which  is  likely  to  arise  between  the  two 
Houses  is  undesirable,  from  the  particular 
nature  of  the  questions  to  be  submitted, 
and  I  will  adopt  the  words  of  Bagehot,  who 
that  to  do  so  would  be  to  submit  to 
the  government — 

Of  immoderate  persons  far  from  the  scene  of 
,ut  it  >n,  instead  of  to  the  government  of  moderate 
persons  close  to  the  scene  of  action. 


I 


2196 


Commonwealth  of  [10  March,  1898.] 


Australia  Bill. 


It  is  to  accept  the  judgment  of — 

Persons  judging  in  the  last  resort,  and  with- 
out a  penalty,  in  lieu  of  persons  judging  in  fear 
of  a  dissolution,  and  fully  conscious  that  they 
are  subject  to  an  appeal. 

Those  two  sentences,  put  in  words 
that  I  cannot  hope  to  emulate,  dispose 
of  the  argument  which  was  put  forward 
~y  my  honorable  and  learned  friend,  that 
we  ought  not  to  count  upon  the  fear  of 
the  Senate  to  avoid  a  dissolution  as 
a  means  of  getting  out  of  the  diffi- 
culties that  he  imagines  will  arise. 
My  honorable  and  learned  friend  spoke 
somewhat  contemptuously  of  the  remedy 
provided  by  dissolution,  and  he  may  per- 
haps urge  that  the  argument  that  I  have 
been  using  goes  too  far,  because  it  would 
preclude  one  who  used  it  from  advocating 
the  settlement  of  disputes  by  means  of  a 
general  election.  But  there  is  this  wide 
difference  between  the  determination  of  a 
question  by  general  election  and  by  direct 
vote  of  the  people  :  That  in  the  former 
case  there  is  allowed  an  interval  for  re- 
flection, an  opportunity  for  repentance. 
In  the  case  of  a  general  election,  as  we  all 
know,  there  may  be  a  strong  wave  of  party 
feeling  carrying  everything  before  it; 
but  we  know  also  that  before  effect  can 
be  given  to  the  expression  of  the  popular 
will,  as  there  evidenced,  the  seven  or  eight 
men  who  are  responsible  for  the  execution 
of  the  measures  they  may  enact  have  a 
further  opportunity  of  shaping  that  popular 
opinion,  and,  if  necessary,  putting  a  check 
upon  it.  I  am  not  going  to  run  the  risk 
of  stirring  up  recollections  of  past  contro- 
versies ;  but  I  appeal  to  any  honorable 
member  of  this  committee  whether  it  is 
not  within  his  own  experience  that  pub- 
lic opinion,  as  expressed  by  newspapers, 
as  expressed  upon  the  hustings,  has  been 
modified  profoundly,  but  most  usefully, 
by  the  Ministry  that  came  into  office, 
purporting  to  give  this  public  opinion  legis- 
lative form1?  It  is  that  which  makes  a 
general  election  a  real  test  of  the  true 
opinion  of  the  public,  and  distinguishes  it 
from  that  expression  of  public  opinion 
[Mr.  Wise. 


which  is  furnished  by  a  vote  by  means 
of  the  referendum,  which  may  be  merely 
the  evidence  of  some  passing  gust  of 
popular  passion.  There  is  one  case  that 
was  referred  to  in  a  leading  news- 
paper here,  and  the  reference  was  so 
pointed  that  I  make  no  excuse  for 
bringing  it  before  the  notice  of  honorable 
members  again.  The  incident  in  question 
has  occurred  in  a  foreign  country,  so  that 
I  may  cite  it  without  danger  of  exciting 
passion  here.  Something  might  occur 
here  of  such  a  character,  but  in  another 
form,  as  has  occurred  lately  in  France  ; 
and  is  there  one  advocate  of  the  referen- 
dum who  would  be  prepared  to  trust  to  the 
French  people  to-day  a  vote,  aye  or  nay, 
upon  the  guilt  of  that  unfortunate  man, 
Captain  Dreyfus?  But  still,  is  there  one 
of  us  who  doubts  that,  in  the  long  run, 
full  justice  will  be  done  to  that  man — 
either  if  he  be  guilty  his  guilt  will  be  de- 
termined, or  if  he  be  innocent  his  inno- 
cence will  be  proved.  We  do  trust  the 
people,  but  what  we  trust  is  the  deliberate 
judgment  of  the  people ;  and  that  delibe- 
rate judgment  we  obtain,  not  by  chance 
votes  on  questions  that  are  only  imper- 
fectly understood,  and  in  which  the  people 
take  but  little  interest,  but  by  an  ex- 
pression of  opinion  obtained  first  in  a 
general  election,  and  then  more  definitely 
voiced  by  those  in  whom  the  people  them- 
selves have  confidence.  In  fact,  the  advan- 
tage of  a  general  election,  to  use  a  common 
phrase,  is  that  it  gives  an  opportunity 
of  appealing  from  Philip  drunk  to  Philip 
sober;  but  the  referendum  confines  us  to 
taking  the  opinion  of  Philip  drunk  or 
sober — and  the  probability  is  that  he  will 
be  in  his  cups. 

Mr.  Higgins. — Why  1 

Dr.  Cockburn. — Is  that  your  opinion  of 
the  people  of  Australia  1  W^hat  a  shame- 
ful thing  to  say  ! 

Mr.  WISE. — I  am  afraid  that  there 
must  be  some  literal-minded  Scotsmen 
present,  but  I  think  I  have  made  my 
meaning  sufficiently  clear.  What  I 
designed    to    say    was    that    there    is    a 
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danger  that  if  ;i  single  question  is  sub- 
mitted to  the  people  without  the  safe- 
guard of  a  general  election,  if  a  single 
question  is  submitted  to  them  in  the  way 
in  which  we  know  it  can  be  submitted  by 
a  clever  Minister,  that  question  may  be 
submitted  to  a  vote  which  would  not  per- 
haps truly  raise  the  real  issue  between 
the  two  Houses,  but  it  would  be  a  ques- 
tion that  would  have  all  the  violence  and 
vehemence  of  party  feeling  surrounding  it. 
We  ought  not  to  rely  upon  that  kind  of 
opinion  implicitly  without  the  possibility 
of  an  appeal.  Under  the  present  system  we 
have  the  possibility  of  appeal — an  appeal 
which  is  frequently  exercised  ;  and,  as  I 
have  already  said,  when,  after  a  general 
election,  the  Ministry  of  the  day  attempt 
to  give  effect  to  the  wishes  of  the  people, 
these  are  often  considerably  modified  to 
the  contentment  and  advantage  of  the 
people  themselves.  It  is  to  give  that 
opportunity  of  reflection  and  appeal  that 
we  wish  for  a  general  election,  and  rely 
upon  it  rather  than  upon  a  sudden  submis- 
sion to  popular  passion,  which,  when  once 
made,  even  though  popular  opinion  may 
have  failed  to  express  itself  accurately,  is 
expressed  irrevocably,  and  which,  in  place 
of  having  due  regard  to  the  questions  likely 
to  arise,  would  be  expressed  nine  times 
out  of  ten  without  a  full  and  complete 
knowledge  of  the  questions  with  which 
the  people  were  dealing —  not  from  any 
defect  in  the  people  themselves,  but  from 
the  very  nature  of  the  questions  that  are 
submitted,  and  from  the  fact  that,  as  we 
must  all  recognise,  the  bulk  of  the  people 
in  tins,  as  in  every  other  country  in  the 
world,  are  quite  apathetic  about  politics. 
But  I  come,  now,  to  a  more  important 
matter — the  argument  to  which  my  hon- 
orable and  learned  friend  made  allusion 
when  he  conceded  that  there  was  some 
Btrength  in  this  particular  objection  that 
1  am  attempting  to  urge.  It  is  that  the 
referendum  in  this  form,  or  in  any  other 
form,  must  undermine  the  influence  of 
Parliament.  If  I  am  asked — "How?"  I 
can  only  reply  again  by  asking  questions. 


How  can  we  expect  that  Parliament  will 
have  the  same  position  of  importance  that 
it  has  to-day,  when  its  deliberations  are 
almost  without  effect,  when  its  del 
are  indecisive,  and  its  decrees  liable  to 
reversal?  If  the  authority  of  Parlia- 
ment is  to  be  maintained,  we  can  only  keep 
it  at  its  present  high  position  by  making 
the  authority  of  Parliament  supreme,  and 
its  decrees  final.  If,  on  the  other  hand, 
the  people  are  to  act  as  legislators,  then 
the  authority  of  Parliament,  and  with  it 
the  importance  of  parliamentary  discus- 
sion, must  suffer  diminution.  I  am  quite 
aware  that  some  of  my  honorable  friends 
attach  comparatively  little  importance 
to  the  dignity  of  Parliament,  and  I 
know,  too,  that  our  views  on  this 
question  of  the  referendum  must  be 
determined  on  this,  the  central  point  of 
the  argument,  by  the  views  we  hold  of 
the  importance  of  parliamentary  go- 
vernment. Now,  I  believe,  without 
going  into  any  lengthy  disquisition,  that 
Parliament  does  possess  some  very  strik- 
ing advantages  which  we  have  been 
apt  to  consider  of  real  importance. 
As  a  seat  of  ultimate  sovereignty,  it 
commands  a  respect,  and  offers  an  oppor- 
tunity of  usefulness,  which  makes  its 
membership  attractive  to  men  of  public 
spirit.  As  an  instrument  of  public 
opinion,  it  controls  Ministers,  by  question- 
ing them  upon  their  policy,  by  censuring 
them  for  their  misdeeds,  and  ultimately 
by  dismissing  them  from  office.  As 
representative  of  every  class  in  the  com- 
munity, it  insures  that  every  interest  will 
be  regarded,  and  gives  to  all  citizens  a 
just  confidence  that  no  grievance  will  go 
for  a  lengthened  period  unredressed.  In 
short,  Parliament  combines,  and  combines 
them  in  the  highest  degree,  the  two  special 
advantages  of  the  system  of  representation 
in  that  while  it  trains  up  a  succe- 
qf  competent  men  to  undertake  the  ser- 
vice of  the  State,  it  at  the  same  time 
enables  the  people  by  interpellation,  by 
censure,  and  by  dismissal  to  exercise  an 
effective  and  prompt  control  over   every 
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executive  act.  There  is  a  fashion  now  to  dis- 
parage the  qualities  requisite  for  successful 
parliamentary  government,  and,  in  that 
country  which  is  often  held  up  to  us  as  a 
model — the  United  States — the  popular 
belief  is  that  any  one  man  is  as  good  as 
another  as  a  representative  in  Parliament. 
I  entirely  dissent  from  that  view.  I  believe 
that  a  country  is  not  well  served  if  a  view 
of  that  sort  is  encouraged.  But  if  Parlia- 
ments are  to  be  degraded  from  their  high 
position,  if  they  are  not  to  be  supreme, 
if  Ministers  are  no  longer  to  be  held  re- 
sponsible for  the  passing  of  measures  which 
they  advocate,  or  the  consequences  of  those 
which  they  enact,  how  can  we  hope  that 
men  of  character  will  any  longer  seek 
admission  to  its  membership  1  It  is  cer- 
tain that  men  will  not  enter  Parliament, 
except  for  purposes  of  self  seeking,  unless 
they  are  assured  a  reasonable  opportunity 
of  doing  good.  But  by  every  step  by  which 
we  diminish  the  importance  of  Parliament, 
by  so  much  do  we  lessen  its  attractive- 
ness to  men  of  individuality  and  men  of 
character.  I  believe  there  never  was  a 
period  in  our  history  when  men  of  indi- 
viduality and  men  of  character  were  more 
needed  in  the  councils  of  the  state  than 
they  are  to-day,  when  a  noisy  section  of 
the  community — not,  I  am  glad  to  say, 
at  present  a  very  influential  one  —  is 
preaching  as  a  message  of  good  tidings  to 
the  poor  and  suffering  the  reduction  of 
every  citizen  in  the  community  to  one 
dead  level  of  mediocrity  and  sloth.  If  we 
want  to  combat  the  pernicious  doctrines 
of  socialism,  we  can  only  do  so  success- 
fully by  encouraging  in  the  councils  of 
the  State  those  men  who  are  trained  to 
govern,  and  who  have  the  confidence  of 
the  people.  I  recognise,  too,  that  in  an- 
other way  Parliament  must  be  degraded 
by  the  use  of  the  referendum.  I  have 
said  before,  that  all  through  history, 
from  the  time  of  Julius  Csesar  to  that  of 
the  Third  Napoleon,  the  referendum  has 
been  an  instrument  of  personal  despotism ; 
and,  in  the  same  way,  there  is  no  weapon 
which  will  enable  a  Ministry  to  free  itself 
[Mr.  Wise. 


from  the  control  of  a  hostile  majority  in 
Parliament  so  effectively  as  the  referen- 
dum. How  can  we  expect  any  Ministry, 
threatened  by  parliamentary  complications, 
to  avoid  the  obvious  refuge  which  a 
measure  of  this  kind  offers :  that  it 
will  not  be  buoyed  up  by,  it  may  be  a 
fallacious  hope,  but  a  hope  which  none 
the  less  would  influence  an  ordinary 
Cabinet  that  after  some  months,  with 
the  influence  which  a  Government  is  able 
to  exercise  over  elections,  and  possibly  the 
manipulation  of  electioneering  machinery, 
as  we  have  seen  in  other  countries, 
they  may  be  able  to  get  a  favor- 
able verdict  from  that  great  constitu- 
ency, the  people,  which  will  enable 
them  altogether  to  disregard  the  opinion 
of  the  majority  inside  Parliament,  and 
thus  to  escape  from  salutary  parlia- 
mentary control  ?  It  is  in  every  way, 
however  we  may  look  at  the  question, 
incompatible  with  the  responsibility  of 
Ministers  as  we  understand  it  to  day — I 
mean  by  that  that  Ministers  should  insist 
on  carrying  the  measures  they  introduce, 
and  when  they  have  carried  them  through 
Parliament  must  accept  the  responsibility 
for  their  proper  execution  — it  is  incon- 
sistent with  that  Ministerial  responsibility 
as  we  know  it  to-day,  and  with  parliamen- 
tary government  as  we  know  it  to-day,  to 
introduce  in  any  form  or  shape  into  this 
Constitution  the  principle  of  direct  legis- 
lation by  the  people.  It  is  a  system,  too, 
which,  for  the  reasons  I  have  mentioned, 
ought  to  be  denounced  in  the  very  phrases 
which  are  invoked  in  its  support — "  in 
the  name  of  public  liberty "  —  because, 
being  a  system  which  is  destructive  of  the 
character  of  public  men,  m  the  long  run  it, 
too,  destroys  the  right  which  the  people  now 
possess  of  exercising,  as  they  only  can  exer- 
cise, by  means  of  parliamentary  control 
and  parliamentary  discussion,  effective  and 
prompt  control  over  every  act  of  the 
Executive  Government.  Without  that 
power  resting  in  the  people,  in  the  first 
instance,  to  question,  then  to  censure,  and 
finally  to  dismiss  the  instruments  of  their 
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authority — and  only  by  meant  of  par- 
liamentary government  can  that  right 
be  fully  exercised — any  form  of  govern- 
ment must  become  one  Of  two  things — 
either  a  bureaucracy  or  a  despotism. 
The  only  escape  is  a  strict  adherence 
poiisihle  government  and  to  the  par- 
liamentary system  as  we  know  it  to-day; 
and.  to  use  the  phraseology  which  has 
been  used  by  those  who  insist  on  the 
acceptance  of  this  principle,  viz.,  to  declare 
that  those  who  resist  it  are  ant  i-democratic, 
is  to  use  words  for  the  purpose  of  frighten- 
ing the  timid  which  have  not  any  real 
bearing  on  the  argument.  I  quite  admit 
that,  in  one  form  the  proposal  seems  appro 
priate  to  democracy;  but  I  cannot  help  re- 
collecting that  there  is  no  greater  tyranny 
in  the  world  than  that  which  is  exercised 
under  the  forms  of  democracy  when  the 
Spirit  of  democracy  is  dead.  The  democrat 
whom  I  respect  is  not  a  man  who  is  always 
shouting  flatteries  to  a  mob,  and  who  is 
willing  to  become  the  instrument  of  any 
policy,  however  foolish,  provided  that  he 
can  get  a  sufficient  number  of  people  to 
vote  that  it  is  good.  The  democracy  I 
favour  is  one  which  gives  to  every  citizen 
in  the  community  an  equal  opportunity  of 
self-development,  and  which  exacts,  in  an 
especial  degree,  from  its  chosen  leaders, 
that  they  shall  deserve  the  confidence 
which  they  receive  and  the  obedience 
which  they  lawfully  exact.  To  a  demo- 
cracy of  that  kind  the  system  of  repre- 
sentative government  is  most  favor- 
able, so  that  I,  for  one,  decline  to  be 
frightened  from  opposing  the  referendum 
by  being  told  that  to  do  so  is  anti- 
democratic. I  deny  altogether  that 
to  oppose  the  referendum  is  to  show 
mistrust  in  the  people.  I  deny  altoget  her 
that  to  oppose  the  referendum  is  to  show 
disrespect  to  the  sovereignty  of  the 
people,  because  I  utterly  decline  to  ad- 
mit that  trust  in  the  people  is  best 
proved  by  a  frequent  summons  to  the 
ballot-box,  or  that  you  best  vindicate  the 
sovereignty  of  the  people  by  a  perpetual 
procession  to  the  polling  booth.       I  trust 


the  people,  I  know  the  people  should  rule; 
but  history  and  experience  alike  show  thai 
tin;  people  rule  West  when  they  are  free  to 
make  their  choice  of  their  instruments,  and 
that  they  rule  most  to  their  own  ad  van 
when  those  instruments  have,  through  the 
institutions  of  the  country,  become  com- 
petent to  govern  and  have  fitted  themselves 
to  satisfy  the  requirements  of  a  free  people. 
I  am  aware  that  the  friends  of  the  referen- 
dum brush  aside  considerations  of  this  kind, 
by  the  comforting  reflection  that,  after  all,  if 
a  Parliament  does  not  exercise  so  much 
influence,  the  press  will  exercise  a  gn- 
influence ;  and  I  think  my  learned 
friend  (Mr.  Isaacs)  contemplated,  with 
considerable  satisfaction,  what  he  terms 
the  "  transfer  of  power  "  to  the  press.  I 
believe  I  took  the  expression  down  cor- 
rectly. The  honorable  and  learned  mem- 
ber was  quoting,  I  think,  Gold  win  Smith. 

Mr.  Isaacs. — I  read  that  passage  to 
show  the  opinions  entertained  in  places 
very  far  distant  from  this  country. 

Mr.  WISE. — I  am  not  quite  sure 
whether  it  was  Gold  win  Smith  whom  the 
honorable  member  was  quoting. 

Mr.  Isaacs. — Yes.  He  says  that  the  real 
deliberation  has  been  transferred  to  the 
press,  and  that  that  is  the  general  organ 
of  discussion  by  which  great  questions  are 
being  virtually  decided. 

Mr.  WISE. — For  my  part,  I  agree  with 
the  argument,  and  I  am  not  at  all  sur- 
prised to  find  that  writers  on  the  press 
consistently  advocate  the  referendum.  I 
have  the  greatest  sympathy  with  the  man 
who  tries  to  glorify  his  own  profession,  and 
if  I  were  a  newspaper  writer  I  should  ad- 
vocate the  referendum  without  stint  of 
printer's  ink,  because  I  am  satisfied  that 
government  by  referendum  means,  in 
practice,  government  bynewspapers.  Mich 
has  been  said,  and  with  truth,  of  the  ex- 
cellence of  the  newspaper  press,  so  that  for 
me  now  to  bring  forward  arguments  to  show 
that  the  press  is  entitled  to  this  dominant 
position  would  be  to  revive  recollections 
of  a  quite  unnecessary  amount  of  after- 
dinner  speech ification.      I    concede    fully 
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all  that  can  be  said  in  favour  of  the  press; 
but  does  it  follow  that  we  are  compelled 
to  admit  that  government  by  the  news- 
papers is  better  than  government  by  Par- 
liament 1  I  do  not  want  my  honorable 
and  learned  friend  to  think  that  I  am 
guilty  of  any  rhetorical  exaggeration  in 
putting  this  antithesis.  I  know  perfectly 
well  that  in  the  columns  of  the  news- 
paper which  represents  his  views  the 
idea  that  there  is  inconsistency  between 
parliamentary  government  and  govern- 
ment by  referendum  is  strenuously  denied. 
And  I  will  confess  that  when  I  read  the  very 
able  leaders  in  the  Age  newspaper  insisting 
that  there  is  no  incompatibility  between 
government  by  Parliament  and  govern- 
ment by  referendum,  and  urging  that 
the  referendum  was  rather  a  device 
for  strengthening  Parliament  than  for 
weakening  it,  I  have  at  times  felt  mis- 
givings which  might  have  ripened  to  the 
point  of  conviction  if  I  had  not  been  lucky 
enough  to  come  across  a  very  able  work 
dealing  with  the  whole  subject  entitled 
liepresentative  Government,  by  Mr.  David 
Syme.   In  that  work  I  find  this  passage  : — 

The  press  at  once  forms  and  expresses  public 
opinion.  It  performs  all  the  functions  of  a 
deliberative  assembly.  There  is  not  a  question 
of  home  or  foreign  policy  that  is  not  as  fully 
and  ably  discussed  in  its  columns  as  in  the  de- 
bates of  either  House  of  Parliament,  and  in 
these  discussions  every  newspaper  reader  par- 
ticipates, becomes,  as  it  were,  a  member  of  that 
vast  assembly  which  may  be  said  to  embrace 
the  whole  nation,  so  widely  are  newspapers  now 
read.  Had  we  only  the  machinery  for  recording 
the  votes  of  that  assembly  we  might  easily  dis- 
pense with  Parliament  altogether. 

Sir,  whenever  I  am  affected  by  the  able 
arguments  of  the  leader  writers  of  the 
Age  newspaper  to  a  sort  of  belief  in  the 
possible  compatibility  of  the  referendum 
and  Parliament,  I  turn  to  refresh  my 
ancient  faith  to  this  passage  from  the  work 
of  Mr.  Syme — "  Had  we  only  the  machi- 
nery for  recording  the  votes  of  that 
assembly,  we  might  easily  dispense  with 
Parliament  altogether " ;  and  I  resolve 
that,  so  far  as  I  am  concerned,  I  will 
[Mr.  Wise. 


never  give  a  vote  for  the  construction  of 
machinery  for  such  a  destructive  purpose  ! 
To  pass  away  from  an  argument  of  perhaps 
merely  local  application,  and  to  look  at 
the  matter  in  its  less  restricted  view,  I 
ask  what,  after  all,  is  a  newspaper  1  At 
bottom,  speak  as  highly  of  newspapers 
as  we  please,  the  truth  is  that  they  are 
merely  commercial  enterprises.  To  say 
that  is  no  disparagement  of  newspapers. 
It  is  certainly  no  denial  or  oblivion  of  the 
high  qualities  of  judgment,  intelligence, 
capacity,  and  honour  which  must  charac- 
terize the  great  journalist  in  every  country. 
It  is  only  an  admission  that  newspaper 
writers,  like  other  people,  have  to  work 
under  certain  necessary  material  limita- 
tions. We  are  all,  except  perhaps  artists 
or  men  of  letters,  hedged  round  in  the 
e::crcise  of  our  faculties,  or  the  striving 
after  our  ideals,  by  the  material  necessities 
of  life.  Nevertheless,  a  newspaper  has  to 
be  conducted  in  obedience  to  certain  com- 
mercial necessities,  which  need  not  be  par- 
ticularized here,  but  which  unfit  it  in  a 
very  special  degree  to  be  the  ruler  of  a 
democratic  country.  The  exigencies  of 
the  enterprise  require  that  it  shall  be  con- 
ducted by  an  almost  absolute  authority, 
whom  the  general  public  seldom  know, 
whom  they  perhaps  hardly  ever  see, 
whom  they  can  never  question,  whom  they 
can  never  hold  responsible,  and  over  whom 
they  can  exercise  only  a  most  remote 
and  nebulous  control.  There  may  be,  as 
Mr.  David  Syme  suggests,  no  risk  involved 
in  the  change  of  masters  ;  but  for  my  part 
I  would  sooner  trust  the  destinies  of 
the  country  to  the  worst  Parliament  the 
people  of  Australia  would  elect,  than  to 
the  best  newspaper  the  mind  of  man 
has  ever  imagined.  We  have  fortunately 
not  yet  reached  the  point  when  we 
are  compelled  to  discuss  what  is  to 
take  the  place  of  Parliament.  Indeed, 
my  complaint  against  the  arguments  of 
my  honorable  and  learned  friend,  both 
to-day  and  upon  previous  occasions,  is 
that  he  has  not  shown  sufficient  justifi- 
cation   for    the    serious    step    which    he 
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proposes.  He  seems  to  overlook  bl 
of  the  step  which  we  are  asked  to  take, 
and  to  treat  it  as  a  mere  form  of  pro- 
cedure. But  it  is  something  much  greater 
than  that.  The  proposal  is  one  which 
strikes  at  the  very  root  of  our  institu- 
tions as  we  now  know  them.  But  in 
Australia  *  and  long  may  we  so  continue — 
we  have  not  yet  reached  the  stage  when 
it  becomes  necessary  to  destroy  Parlia- 
ment in  the  interests  of  democracy,  and 
to  reduce  that  body  which,  by  the  uni- 
versal consent  of  the  British  people  and 
by  long  custom,  has  been  the  depository 
and  the  executor  of  the  sovereign  power, 
to  a  mere  committee  stripped  of  all  au- 
thority, and  permitted  only  to  make 
recommendations  for  the  acceptance  or 
rejection  of  a  less  instructed  public.  In 
concluding  this  part  of  my  argument,  I 
would  like  to  refer  to  a  most  admirable 
pamphlet  by  Professor  Jethro  Brown,  of  the 
University  of  Hobart,  a  passage  from  which 
I  ask  leave  to  read.     It  is  as  follows : — 

"  Looking  back  for  a  moment,  we  have  seen 
that  precedent  does  not  warrant  the  application 
of  the  referendum  in  Australian  politics  ;  that 
history  and  reason  condemn  the  principle  which 
underlies  it,  as  opposed  to  some  of  the  clearest 
lessons  of  experience  ;  that,  as  industrial  pro- 
gress is  only  possible  where  full  scope  is  given 
to  the  utilization  of  special  ability  and  special 
information,  so  political  progress,  while  re- 
quiring a  popular  control  of  the  rulers  in  order 
that  the  interests  of  the  many  may  be  con- 
sulted, is  subject  to  the  same  law  ;  that  the 
will  of  the  people  which  has  stood  the  test  of 
time  is  therefore,  in  the  long  run,  our  safest 
standard  of  legislation  ;  that  the  majority,  like 
the  individual,  can  only  lose  by  having  its  mo- 
mentary inclinations  gratified  with  invariable 
promptitude.  For  the  successful  working 
of  democracy  under  existing  conditions  we 
need  great  men  to  lead  it,  skilled  men  to  carry 
out  its  decisions,  and  finally,  effective  means 
for  securing  that  its  deliberate  judgment  shall 
be  the  standard  of  legislation.  To  each  of  these 
three  requisites,  the  principle  of  the  referen- 
dum is  directly  and  manifestly  opposed.  By 
attributing  ultimate  authority  to  the  fluctuating 
majority,  it  must  tend  to  drive  strong  and  in- 
dependent men  from  politics,  to  lower  the  stan- 
dard of  legislation,  and  to  increase  the  sense  of 
popular  despotism.  It  is  an  undue  sacrifice  of 
the  qualities  which  go   to    make  efficiency  of 


government  to  the  considerations  of  a  slightly  in- 
•  d  sympathy  and  a  slightly  increased  edu- 
cational influence.  As  such,  its  principles  must 
l)e  condemned.  It  is  a  desperate  remedy,  which 
can  only  be  justified  by  a  desperate  disease." 
I  am  aware  that  in  the  argument  1  have 
endeavoured  to  put  forward  I  am  open  to 
criticism  upon  the  ground  that  my  dis- 
tinctions are  lacking,  to  some  extent,  in 
logical  precision.  I  am  as  conscious  of 
that  as  any  critic,  either  here  or  out- 
side, may  be  ;  but  I  believe  that  it  is 
inevitable.  I  do  not  believe  that  it  is 
possible  to  make  any  contribution  to  a 
debate  upon  a  question  of  this  kind, 
which  is  intended  to  be  of  practical  value 
and  not  a  mere  academical  study,  without 
exposing  oneself  to  the  charge  of  a  certain 
degree  of  logical  inconsistency.  Thia 
matter  where  logical  consistency  inevit- 
ably leads  to  practical  error.  Certainly  I 
am  as  sensible  as  any  man  can  be  of  the 
grave  difficulty  of  reconciling  that  power 
of  direct  legislation  which  seems  an  attri- 
bute of  sovereignty  with  that  indepen- 
dence and  discretion  of  representatives, 
without  which  responsible  government 
is  a  sham,  and  Parliaments  are  not  Par- 
liaments at  all.  I  am  as  sensible  as  any 
man  can  be  of  the  difficulty  of  reconciling 
the  pertinacious  claims  of  modern  demo- 
cracy, habituated  to  flattery,  pampered 
by  power,  accustomed  by  a  long  series 
of  successes  to  a  blind  confidence  in  its 
own  judgment,  with  that  free  play  of 
mental  activity,  that  nice  sense  of  personal 
honour,  that  high  spirit,  that  lofty  con- 
scientiousness and  sense  of  duty  which  are 
the  distinctive  marks  of  a  representative 
of  the  real  British  type.  I  am  deeply 
sensible — and  no  man  who  does  not  per- 
ceive the  difficulty  of  the  problem  can 
have  paid  great  attention  to  the  develop- 
ment of  politics — of  the  great  difficulty  of 
reconciling  the  claims  of  the  people  to 
direct  rule,  with  the  just,  reasonable, 
and    :  independence  of    popular 

representatives.  Of  this,  however,  I  am 
sure: — That  it  is  not  by  giving  a 
decision  in  favour  of  one  side  or  the 
other,  but  by  compromising  the  suit,  that 
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the  balance   will  be   kept   and  the    right 
path    shown.       To   press    to   an   extreme 
either  the  theory  of  direct  legislative  con- 
trol, or  the  theory  of  complete  represen- 
tative   independence,   would    be  to    make 
government    in    any    part    of    Australia 
impossible,  in   the    one  case  by  crippling 
its  authority,    and   in    the   other   by    de- 
priving it   of  popular  support.      I   think 
that  in   Australia  our  danger  lies  in  an 
excess ;  and   that    the  balance    leans   too 
much  in  favour  of  direct  control  of  repre- 
sentatives by  their  constituents  and  too 
little  towards  the  encouragement  of  per- 
sonal independence.   In  politics,  as  in  every- 
thing else,  it  is  in  the  long  run  not  intellect 
but  character  that  tells;  and  while  no  high 
degree  of  mental   power  or  insight   may 
be  needed   for  three-fourths  of    the   con- 
cerns of  government,  yet  there  is  always 
a  residue  which  demands  the  exercise  of 
the    highest    faculties,    and    which    it    is 
the    test    of     statesmanship     to    handle 
properly.      There  will  always,  too,  come 
times    of    sudden   difficulty,   when    in    a 
moment    qualities    of    wisdom,    sagacity, 
self-sacrifice,     and    courage    will    be    re- 
quired to  save  the  State.     Depend  upon 
it    when   these   hours    of    danger   come, 
whether     they    arise     from     commercial 
crises,     industrial     disputes,     or    foreign 
complications,     the    men     to     guide    the 
ship    with     safety    will     not     be     those 
who    have    crept   and    crawled    into  the 
public  offices  by  "  sinking,"  as  it  is  called, 
their   convictions    upon    doubtful    issues, 
but  those   who  have  had  the   courage  to 
declare  their  convictions  and  the  honesty 
to  act  upon  them.     The  public  can  never 
be  well   served  if  it  degrades   its   public 
men;  and  no  democracy  will  long  retain 
its    own    liberty    unless    its    leaders    are 
permitted    to    claim     theirs.       Men    who 
violate    their    consciences     to    please    a 
majority,   who    shrink    from    taking   any 
action  on  their  own    responsibility,   who 
practise  servility  to  voters  as  a  fine  art  of 
statesmanship,  may  flatter  and  gain  credit 
for  a   time;  but  they  will  not  prove  the 
faithful  guardians  of  the   public  interest 
\Mr.  WUp. 


in  times  of  danger,  or  wise  guides  to  a 
community  along  the  paths  of  peace.  As 
Burke  has  said  most  finely : — 

If  we  do  not  give  confidence  to  the  minds  of 
our  representatives  and  a  liberal  scope  to  their 
understanding  ;  if  we  do  not  permit  them  to 
take  a  very  enlarged  view  of  things,  we  shall  at 
length  inevitably  degrade  our  national  repre- 
sentation into  a  confused  and  scuffling  bustle  of 
local  agency. 

It  is  this,  sir,  that  I  fear  in  the  operation  of 
the  referendum : — That  by  diminishing  the 
power  of  Parliament  it  will  degrade  mem 
bers ;  that  it  will  make  Ministers  narrow 
in  their  ideas  and  timid  in  their  actions. 
To  these  considerations  there  is  only  one 
answer,  namely — that  parliamentary  in- 
stitutions in  Australia  have  failed.  It  may 
be  said  that  Parliament  is  an  institution  of 
British  origin,  which  cannot  bear  trans- 
planting from  its  native  soil ;  that  its 
successful  working  requires  the  exercise  of 
certain  qualities  of  reticence  and  loyalty 
which  members  in  this  country  have  not  ac- 
quired, and  compels  members  to  put  certain 
restraints  on  their  speeches  and  actions 
which  are  supposed  to  be  incompatible 
with  true  democracy.  I  am  far  from  deny- 
ing that  there  is  some  strength  in  that 
consideration,  but  I  do  ask  with  confidence 
— and  to  no  audience  could  I  appeal  more 
successfully  than  this  —  whether  there 
have  not  been  times  in  the  history  of  every 
colony  when  our  representative  bodies 
have  proved  themselves  in  spirit  and  capa- 
city to  be  in  no  degree  unworthy  of  their 
British  origin  ?  I  am  sure  that  my  honor- 
able friend,  if  he  will  permit  me  to  call  him 
so  (Sir  Graham  Berry),  whose  services  to 
this  Convention,  though  unrecorded  in 
Hansard,  deserve  our  most  grateful  re- 
cognition, and  form  a  worthy  crown  to  a 
distinguished  career  of  public  service — 
would  not  readily  admit  that  Parliaments 
are  ineffective  weapons  of  democracy  ! 
And  I  know  that  three- fourths  of  the 
foundations  on  which  the  liberties  of  New 
South  Wales  how  rest  were  laid  by  the 
parliamentary  genius  of  Sir  Henry  Parkes, 
a  man  who,  it  is  my  deliberate  opinion, 
takes  rank  as  a  parliamentarian  with  Sir 
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Robert  Peel,  Mr.  Gladstone,  and  Sir  John 
Mao  Donald.     I  am  Dot  going  to  reweoW 

controversies,  or  to  attempt  to  recall  for- 
gotten incidents.  It  would  be  extremely 
invidious  to  do  bo  before  an  audience 
many  of  whom  were  actors  in  those  great 
BOenefl  I     I  admit,  too,  that  there  huve  been 

times  when  our  Parliament*  have  not  com- 
manded or  deserved  respect;  and,  again, 
I  will  observe  a  discreet  reticence  as  to 
when  and  where  these  periods  have  oc- 
curred !  This  much,  however,  will  be 
universally  conceded:  that,  whenever  we 
have  had  a  great  leader,  we  have  also  had 
a  good  Parliament.  I  have  no  wish  to 
stir  the  embers  of  dead  controversies,  and 
I  recognise  that  we  must  differ  as  to  the 
policy  these  Parliaments  pursued,  and  that 
this  difference  must  to  some  extent  affect 
our  judgment  of  their  capacity;  but  I 
claim  that  if  we  judge  them  not  by  our 
individual  estimate  of  the  value  of  their 
work  or  aims,  but  by  the  accuracy  with 
which  they  have  reflected  public  opinion, 
and  the  skill  with  which  they  have  given 
legislative  expression  to  public  opinion,  we 
shall  be  driven  to  the  conclusion  that  in 
all  the  colonies,  and  at  various  periods, 
Parliaments  have  proved  themselves  the 
worthy  and  effective  instruments  of  demo- 
cratic sovereignty.  As  it  has  been  in 
the  past,  so  it  will  be  again.  Whenever 
we  have  leaders  who  will  lead,  and  a 
Government  that  will  govern — then  we 
shall  have  Parliaments  that  will  ade- 
quately represent  the  feeling  of  the 
country,  and  in  which  the  people  of 
the  country  will  not  be  afraid  to  place 
their  confidence.  Certainly  I  have  heard 
nothing  that  leads  me  co  give  up  my  belief 
in  Pari  lament.  I  admit  that  then'  are 
defects  in  parliamentary  govern ment,  as 
there  are  defects  in  any  system  of  govern- 
ment; but  I  have  heard  no  argument  that 
disturbs  me  in  the  belief  that  any  scheme 
that  it  has  been  proposed  to  substitute 
for  parliamentary  government  might  not 
breed  evils  still  great  erthun  those  wdiich  it 
is  designed  to  remedy.  The  evils  which 
we   have  we  know;   but  to  rush  in  blind 


confusion  into  others  that  we  can  neither 
know  nor  estimate,  and  to  do  this  not  with 
a  Constitution  with  which  by  long  experi- 
ence we  are  familiar,  but  with  a  Federal 
Constitution,  every  part  of  which  is  new, 
complex,  and  uncertain  in  its  working, 
is  rather  the  rashness  of  the  doctrinaire 
than  the  wisdom  of  the  statesman.  In  a 
word,  I  oppose  the  referendum  because  I 
believe  it  to  be  inconsistent  with  demo- 
cracy. I  believe  it  to  be  destructive  of  the 
great  est  safeguard  the  democracy  has  ever 
had  —  the  parliamentary  system,  under 
which  more  than  any  other  I  have  ever 
read  or  heard  of,  the  ideal  of  democracy, 
which  is  the  progress  of  all,  through  all, 
under  the  guidance  of  the  best  and  the 
wisest,  can  be  most  completely  realized. 
For  these  reasons,  I  shall  give  my  vote 
against  any  such  subversion  of  the  repre- 
sentative system  as  is  of  necessity  involved 
in  any  recognition  in  this  Constitution  of 
the  doctrine  of  the  referendum. 

Mr.  REID  (New  South  Wales).— I 
think  that  the  feeling  of  intellectual 
pleasure  which  we  must  have  experienced 
in  listening  to  two  such  able  addresses — 
the  first  from  our  friend  the  Attorney- 
General  of  Victoria,  and  the  next  from 
our  friend  (Mr.  Wise)  will  extend 
as  widely  as  the  circle  of  those  who 
have  the  privilege  of  reading  the 
reports  of  those  splendid  addresses. 
Now,  after  that,  1  wish  to  say  I  feel  some 
regret  that  this  most  attractive  subject 
has  been  discussed  at  a  length  which  is 
scarcely  in  proportion  with  the  present 
stage  of  our  proceedings.  We  cannot 
it  that  this  subject  was  discussed  at 
great  length  in  Adelaide,  and  again  in 
Sydney.  It  is  now  our  duty  to  endeavour 
to  add  fresh  light  rather  than  to  repeat 
admirable  arguments  which  we  have  heard 
before.  I  think  our  learned  and  eloquent 
friend  (Mr.  Wise)  might  have  abridged 
his  speech  by  one-half.  I  do  not  say 
that  it  would  not  have  been  a  positive 
loss  not  to  have  heard  every  word  of  the 
speech.  I  have  no  hesitation  in  saying 
it  is  rarely  I   have  listened  with  so  much 
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pleasure  to  a  speech  in  a  deliberative 
assembly.  My  word  will  carry  greater 
weight  when  I  say  I  am  totally  at  variance 
with  the  conclusions  expressed  by  my 
honorable  friend.  No  greater  compliment 
could  be  paid  to  a  man  than  to  thoroughly 
admire  the  manner  in  which  he  has  put  an 
argument  to  which  one  is  opposed.  Mr. 
Wise  has  had  the  great  advantage  of 
speaking  to  an  audience  very  much  pre- 
disposed to  the  views  he  has  expressed.  I 
feel  that  in  a  matter  of  this  kind  a  dis- 
tinct service  is  rendered  to  the  whole  of 
Australia  when  the  argument  is  put  so 
fully  and  clearly  on  both  sides.  I  wish 
to  point  out  that  a  very  large  propor- 
tion of  the  speech  delivered  by  Mr. 
Wise  was  entirely  wide  of  the  present 
point.  We  are  not  at  present  engaged 
in  deliberating  as  to  a  choice  of  the 
referendum  in  its  various  phases.  We  are 
not  now  called  on  to  discuss  the  respective 
merits  of  parliamentary  government  or 
government  by  referendum.  We  are  now 
addressing  ourselves  to  a  clause  which 
provides  for  a  case  in  which  our  glorious 
system  of  parliamentary  government  has 
broken  down.  We  are  addressing  our- 
selves now  to  a  case  in  which  the  two  most 
able,  illustrious,  and  intellectual  assem- 
blies that  ever  met  happen  to  be  irrecon- 
cilably at  variance  upon  some  matter  of 
practical  legislation.  The  position  which 
Mr.  Wise  has  occupied  to-day  would  suit 
a  much  older  man.  There  is  a  charm  in 
the  view  that  we  have  reached  the  highest 
summits  of  perfection.  It  is  very  pleas- 
ing to  be  assured  that  the  system  of 
government  which  we  enjoy  is  so  perfect 
that  it  is  impossible  of  improvement.  If 
I  could  believe  that,  I  should  feel  that 
all  the  dreams  of  the  patriots  of  the  past 
ages  had  been  realized,  and  that  humanity, 
so  far  as  parliamentary  government  is  con- 
cerned, had  nothing  to  live  for — that  the 
only  duty  which  future  ages  of  human 
beings  would  have  before  them  would  be 
to  guard  against  the  slightest  infringe- 
ment of  this  inestimably  perfect  form  of 
human  government.  But  alas,  sir,  history 
{Mr.  Reid. 


talks  with  no  uncertain  voice  !  History 
tells  us  that  parliamentary  government, 
even  so  late  as  to  be  within  the  recol- 
lection of  men  now  living,  was  one  of 
the  most  degraded  systems  of  bribery  and 
corruption.  We  are  told  that  those  who 
were  the  representatives,  so  called,  of  the 
people,  were  placed  in  that  position  not 
by  the  voice  of  the  people,  but  by  the 
influence  of  corrupt  and  corrupting  Go- 
vernment and  great  aristocratic  families. 
We  are  within  living  recollection  of  a 
time  when  parliamentary  government, 
instead  of  being  a  pure  instrument  of  the 
public  will,  was  utterly  degraded.  If 
parliamentary  government  so  recently  was 
in  such  a  state,  is  it  possible  that  we  so 
soon  have  thought  out  all  the  problems 
that  surround  this  question  so  thoroughly 
as  to  leave  it  impossible  to  improve  par- 
liamentary government  1  Mr.  Wise  speaks 
of  an  appeal  by  referendum  to  the  people 
as  a  "  confused  scuffle  of  local  agencies." 
I  fear  that  language  only  too  truly 
describes  an  appeal  to  the  people  by 
way  of  general  election.  One  object 
aimed  at  by  those  who  favour  the  referen- 
dum as  a  method  of  referring  measures  to 
the  people  is  that  degrading  local  influ- 
ences, and  conflict  of  principles  and  preju- 
dices, which  sometimes  assume  the  most 
bitter  shape,  should  not  be  allowed  to 
prevent  the  voice  and  intelligence  of  the 
people  from  being  fully  and  freely  exer- 
cised. To-day,  sir,  we  have  in  Great  Britain 
one  of  the  strongest  Governments  Britain 
has  ever  known.  How  is  it  that  that  Go- 
vernment stands  to-day  in  a  position  of 
such  marvellous  strength  %  We  recollect 
that  there  was  an  appeal  to  the  people  upon 
the  question  of  Home  Rule.  After  years  of 
ineffectual  struggle  by  means  of  parliamen- 
tary machinery  the  question  came  to  such 
a  phase  that  it  became  necessary  at  last 
to  appeal  to  the  constituencies.  Was 
the  voice  of  the  people  heard  on  Home 
Rule?  Was  it  the  anti-Home  Rule  con- 
victions of  the  present  conservative  party 
that  put  into  the  House  of  Commons  the 
present  enormous  majority?     No.     It  was 
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a  union  between  the  cliureh  and  the 
British  publican.  It  was  "beer  and  the 
Bible"  that  won  the  great  battle  for 
the  Salisbury  (Government.  Could  any- 
thing be  more  in  the  nature  of  things  tli.ni 
ih.d  when  a  general  election  is  brought 
about  on  any  great  question  it  is  impos- 
sible under  our  present  system  to  confine 
the  issue  to  the  settlement  of  that  ques- 
tion? People  assert  their  right  to  think 
other  questions  of  greater  importance, 
especially  questions  which  involve  the 
pecuniary  interests  of  large  classes  of  the 
community.  I  submit  that  all  those  eulogies 
of  parliamentary  government,  and  the  ar- 
guments in  reference  to  general  elections, 
as  they  bear  on  questions  actually  referred 
to  the  people,  are  entirely  wide  of  historic 
accuracy.  But  I  say  again,  we  have 
nothing  to  do  with  that  on  the  present 
occasion.  If  the  proposal  of  the  referen- 
dum is  novel,  is  not  the  proposal  for  the 
joint  sitting  of  the  two  Houses  novel?  I 
think  the  latter  is  quite  as  novel  as  the 
referendum  ;  in  fact,  it  is  infinitely  more 
novel. 

Mr.  Walker. — They  have  it  in  Nor- 
way. 

Mr.  REID.— Thank  you. 

Sir  John  Downer. — You  are  not  oppos- 
ing it  ? 

Mr.  REID. — I  am  not  going  against  it. 
I  am  not  one  who  thinks  you  can  damn  a 
principle  by  calling  it  new.  I  am  simply 
pointing  out  the  fact  that  the  argument 
against  novelty  is  a  waste  of  time. 
That  is  all.  The  fact  that  both  these 
propositions  are  novel  shows  the  difficulty 
in  which  we  are.  My  honorable  friend 
-ays  dead- locks  are  the  price  we  pay  for 
constitutional  liberty.  Is  there  any  reason 
why  we  should  go  on  paying  that  price? 
Is  there  no  method  of  enjoying  constitu- 
tional liberty  without  throwing  the  parlia- 
mentary machine  into  dislocation  1  When 
the  parliamentary  machine  fails  to  work 
—  that  is  to  say,  when  the  great  patriots 
who  wield  the  parliamentary  power 
have  not  sufficient  wisdom  to  agree 
on    a    measure    of    legislation— are    the 


people  whose  agents  they  are,  whose 
business  they  fail  to  transact,  to  remain 
dumb  and  powerless  I  The  people  have 
a  different  way  of  looking  at  such  things. 
The  people  say — "  We  sent  you  into  these 
two  Houses  of  Parliament  to  legislate. 
When  we  find  you,  instead  of  carrying  on 
legislation,  quarrelling  and  making  legisla- 
tion impossible,  you  do  not  command  our 
respect  at  all.  You  are  failing  in  your 
mission,  and  if  you  cannot  agree  after 
many  painful  struggles  between  your- 
selves, we,  your  principals,  we  who  put  you 
there  to  do  our  work,  ask  you  to  refer 
your  difficulty  to  us  and  allow  the  prin- 
cipals to  settle  what  the  agents  cannot 
accomplish."  Beneath  this  argument 
against  the  referendum  there  is  the  old 
conservative  dislike  of  the  people's  will — 
the  conservative  contrivance 

Mr.  Wise. — That  is  not  true  of  me. 

Mr.  REID. — I  do  not  accuse  my  hon- 
orable friend  at  all. 

The  CHAIRMAN.— The  right  honor- 
able gentleman  objects  to  interruptions,  I 
believe. 

Mr.  REID. — I  object  to  them  because 
I  seem  to  rather  injure  the  people  who  in- 
terrupt me,  that  is  all.  I  can  assure  Mr. 
Wise  that,  in  my  mind,  I  have  no  unkind 
or  ungenerous  thought  of  his  views  on 
this  matter.  I  am  speaking  generally, 
apart  from  any  personal  application. 

Mr.  McMillan. — Why  should  you  not 
give  other  persons  credit  for  the  same 
views  with  regard  to  the  people  as  you 
entertain  yourself? 

Mr.  REID.— I  do. 

Mr.  McMillan. — But  you  do  not. 

Mr.  REID. — I  do.  I  simply  say  there 
are  conservatives  in  this  world.  I  am  not 
making  any  personal  application  to  any 
gentleman  who  is  listening  to  me. 

Mr.  McMillan. — We  all  recognise  the 
sovereignty  of  the  people,  and  their  will. 

Mr.  REID.— What  I  wish  to  say  is  that 
we  cannot  be  blind  to  the  fact,  as  men  of 
experience,  that  in  politics  you  find  two 
large  classes  with  opposite  dispositions. 
That  is  to  say,  there  is  one  large  class  you 
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find  always  opposing  change,  and  another 
large  class  yon  find  advocating  change. 
Both  classes  may  be  absolutely  honest  and 
conscientious.  The  conservative  may  be 
even  more  honest  and  conscientious,  1  will 
say,  than  some  in  the  front  rank  of  those 
who  advocate  ehauge.  What  I  wish  to 
point  out  is,  without  any  personal  refer- 
ence, but  as  dealing  with  large  classes  in 
the  political  life  of  all  countries,  that 
we  must  throw  aside,  that  is,  from  my 
point  of  view,  absolutely  any  opposition 
which  leads  us  to  condemn  new  departures, 
simply  because  they  are  new. 

Mr.  McMillan.  —  Hear,  hear,  we  all 
agree  with  that. 

Mr.  REID.— Well,  we  all  do,  and  yet 
we  do  not.  We  all  do  in  principle  and 
desire,  but  we  find  that  the  strongest 
argument  as  a  rule  against  a  thing  is  that 
it  is  new,  and  the  very  principles  which 
were  looked  upon  50  years  ago  as  qualify- 
ing an  Englishman  to  be  sent  to  gaol  as  a 
seditious  person  are  now,  by  the  conserva- 
tives of  to-day,  looked  upon  as  eminently 
respectable,  and  only  because  they  now 
exist  in  the  institutions  of  the  country. 
As  long  as  they  were  not  in  the  institu- 
tions of  the  country  they  were  fraught 
with  the  seeds  of  national  disaster,  but  the 
moment  they  were  put  in  the  Constitution 
of  the  country,  and  those  who  opposed 
them  found  they  could  get  into  office  just 
the  same,  their  great  objection  to  those 
principles  disappeared. 

Mr.  Isaacs. — Retrospective  patriotism. 

Mr.  REID. — There  are  no  more  gener- 
ous democrats  in  England  now  than  among 
the  conservatives.  We  have  our  working 
men's  conservative  societies ;  and  that 
points  to  this — that  whatever  your  poli- 
tical changes,  whatever  the  interests  and 
views  derived  from  political  party  may  be, 
when  you  come  down  to  the  great  body 
of  the  people  of  a  country  you  strike 
the  true  sound  level  of  political  activity. 
Talk  about  a  confused  scuffle.  Was  that 
a  confused  scuffle,  that  proceeding  which 
led  to  the  election  of  this  Convention  ?  I 
[Mr.  Reid. 


have  been  too  active  in  many  of  the  elec- 
toral contests  in  my  own  colony — I  have 
seen  the  thousand  indirect  influences 
which  have  poisoned  the  verdict  of  the 
people  upon  great  questions  of  political 
principle  too  often — not  to  see  the  vast 
difference  which  prevailed  at  the  poll- 
ing booths  on  the  day  when  the  issue  was 
the  election  of  members  to  this  Conven- 
tion. Even  there,  I  fear,  such  influences 
intruded  to  some  extent ;  but,  so  far  as  the 
great  body  of  the  people  were  concerned, 
all  appeals  to  passion  were  thrown  aside,  all 
the  struggles  of  self-interest  were  thrown 
aside,  and  you  saw  in  the  way  in  which 
the  electors  registered  their  opinions  free 
from  the  obstructions  and  cross  purposes 
of  a  general  election,  that  if  Parliament 
does  break  down,  and  if  the  matter  is 
of  sufficient  importance  to  be  so  settled, 
you  will  not  go  far  wrong  in  sending  it 
for  settlement  to  the  ayes  or  noes  of 
the  people  of  the  country.  But  we  are 
told  that  that  compels  the  people  to 
accept  things  in  a  Bill  which  they  do 
not  approve  of.  Is  there  a  Bill  which 
passes  any  deliberative  assembly  in  the 
world  of  which  that  cannot  be  equally 
said] 

Mr.  Holder. — Will  it  be  a  scuffle  when 
there  is  a  referendum  on  this  Bill? 

Mr.  REID. — I  hope  not.  Many  of  us 
are  Members  of  Parliament,  and  we  know 
how  true  it  is — and  no  one  knows  it  bet- 
ter than  Mr.  McMillan — that  many  of  us 
vote  for  the  third  reading  of  a  Bill  who  do 
not  approve  of  all  the  propositions  in  it. 
How  many  of  us  have  the  strongest  objec- 
tion to  provisions  in  a  Bill  which,  never- 
theless, we  vote  for,  because  the  good  in 
it  outweighs  the  evil. 

Mr.  McMillan. — We  bow  to  the  ma- 
jority. 

Mr.  REID. — Exactly;  and  why  not  bow 
to  the  majority  of  the  people,  when  the 
people's  representatives  cannot  do  their 
work,  and  leave  the  job  hanging  up  1  If 
it  is  a  trivial  matter,  do  not  wTaste  time 
over  it.     Do  not   suppose  that   I   favour 
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the  referendum  except  in  cases  of  serious 
emergency  and  dangerous  conflict  be 
ttween  the  two  Houses.  I  am  not 
enamoured  of  any  novelty  to  that  ex- 
tent. I  only  advocate  the  novel  pro 
poeal  when  a  difficulty  is  a  very  old  one, 
and  has  remained  without  a  cure.  And 
this  difficulty  of  hitting  upon  sonic 
form  of  relieving  the  tension  which  arises 
between  two  deliberative  assemblies  when 
they  are  in  conflict  is  becoming  more  and 
more  felt  by  the  peoples  of  the  world. 
My  honorable  friend  (Mr.  Wise)  spoke  of 
the  growth  of  this  movement  in  America. 
Well,  it  is  a  simple  fact  that  this  move- 
ment is  growing  in  America.  Mr.  Wise 
said  that  it  was  because  of  the  incom- 
petency of  the  American  Legislature.  Is 
not  any  Legislature  proved  to  be  incom- 
petent when  it  cannot  agree  about  a 
Bill? 

Several  Honorable  Members. — No. 

Mr.  REID. — Well,  is  not  the  presump- 
tion raised  that,  if  a  body  which  is  con- 
stituted to  legislate,  and  does  not  legislate 
owing  to  disputes  between  two  indepen- 
dent Chambers,  that  is  a  case  in  which 
legislation  at  any  rate  is  made  impos- 
sible I 

Mr.  Wise.  —  Only  for  a  time. 

Mr.  REID. — My  honorable  friend  says 
only  for  a  time,  and  means,  perhaps,  only 
for  a  hundred  years ;  but  the  pressing 
affairs  of  a  great  nation  would  not  wait 
until  rival  assemblies  composed  their 
differences.  They  are  altogether  too 
important.  My  honorable  friend  (Mr. 
Wise)  referred  to  Sir  Graham  Berry.  A 
more  unfortunate  allusion  in  this  con- 
nexion was  never  made.  No  one  knows 
the  awful  strain  and  suffering  that  was 
thrown  upon  Sir  Graham  Berry  when  he 
was  the  undisputed  representative  of  the 
whole  of  the  electors  of  Victoria,  and  cer- 
tain persons  in  another  place  refused  to 
give  effect  to  his  proposed  legislation.  It 
is  very  easy  to  pay  compliments  to  the  old 
veteran  now  when  the  days  of  his  fighting 
are  past,  but  many  a  bitter  and  heart- 
breaking  episode    that    old  veteran   went 


through  w'l(  O  bis  only  crime  was  that  he 
represented  t  he  convictions  of  the  people 
of  this  great  country. 

Mr.  Glynn. — And  they  have  forgotten 
it. 

Mr.  REID. — Forgotten  it  !  Were  you 
here  at  the  time?  I  do  not  think  any 
intelligent  man  who  followed  the  events  of 
that  disastrous  struggle  will  say  that  its 
effects  are  forgotten.  It  blighted  the  pro- 
gress of  Victoria  in  a  manner  which  it  is 
impossible  now  to  appreciate. 

Mr.  Howe. — You  would  think  they  had 
forgotten  it  judging  from  the  last  dehates 
of  the  Victorian  Parliament. 

Mr.  REID.  —  Well,  I  am  very  sorry  that 
my  honorable  friend  takes  me  down  to 
that.  I  simply  wish  to  point  out  that 
this  reference  to  Sir  Graham  Berry  was 
the  most  unfortunate  reference  in  the 
world.  If  there  had  been  a  referendum 
in  those  days  Victoria  would  have  been 
an  infinitely  better  and  more  prosperous 
country  to-day. 

Mr.  Wise. — If  they  could  have  dissolved 
the  Legislative  Council  of  those  days. 

Mr.  REID. — I  don't  know  about  that. 

Mr.  Higgins.  —  Sir  Graham  Berry- 
brought  in  a  Bill  for  a  referendum. 

Mr.  REID. — I  believe  my  honorable 
and  learned  friend  (Mr.  Higgins)  is  per- 
fectly right,  that  Sir  Graham  Berry,  in 
this  heart-breaking  struggle,  introduced  a 
measure  to  settle  the  matters  in  dispute 
by  some  reference  to  the  people.  How- 
ever, I  will  pass  away  from  that.  We  are 
dealing  now,  not  with  the  past.  We  are 
bringing  into  existence  a  new  and  power- 
ful Legislature.  The  difficulties  whieh 
exist  in  a  nation  or  in  a  single  colony, 
the  dangers  whieh  may  arise,  are  inten- 
sified a  hundredfold  by  the  very  nature 
of  this  Constitution;  because  the  gentlemen 
who  sit  in  the  Senate  are  there  as  the 
sentinels  of  state  rights  and  state  inter 
Their  basis  of  position  in  the  Senate  is  that 
they  are  there  to  represent  and  safeguard 
the  rights  and  interests  of  the  states. 
Well,  then,  there  is   another   Bouse,  and 
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they  are  created  to  advance  and  safeguard 
the  rights  and  interests  of  the  people  as  a 
mass.     So  that  the  two   Houses  are  on  a 
different   basis,    and    the    possibilities — I 
hope  not   the   probabilities — of   disagree- 
ment become  infinitely  greater  under  this 
Constitution  than  the  possibilities  of  a  like 
kind  in  other  countries.     Now,  I  say  that 
we  ought  to  try — and  I  am  sure  we  will 
honestly  try — to  put   in  this  Constitution 
something  which  will  save  these  two  Houses 
of  Parliament  from  a   conflict  which  may 
give  rise  to  the  most  unfederal    feeling. 
We  know   that  one  of  the  greatest  evils 
of   a   conflict    between   two  Chambers  is 
that  it  often  engenders  a  feeling  of  dislike, 
a  feeling  of  hatred,  a  feeling  of  oppositiou, 
which,  perhaps,  will   colour  the  events  of 
many     following     years,     and,    I    think, 
we    cannot  do    a  better   thing   than    en- 
deavour to  put  some   safety-valve   in  this 
machine.     We  may  hope  that  that  safety- 
valve   will  never  be  wanted.     It  will  be 
a  grand  thing  for  Australia  if  it  never  is. 
But    if   difficulty  and    misfortune  should 
come  to  this  new  Legislature,  we  should 
all  be  anxions   to  solve   their  difficulties 
and    soften  their  oppositions  before  they 
deepen    into    permanent    dislike.       Well, 
Ave   are   doing    it.     This   Convention  has 
recognised  the  necessity  for  doing  it.     It 
is  now    only   a  choice    between  methods, 
after  all,  because  the  parliamentary  system 
in  Great  Britain  has  not  yet  provided  any- 
thing beyond  the   ordinary  dissolution  to 
solve  these  difficulties.     We  must  not  for- 
get this,  that  the  structure  of  this  clause, 
as  adopted  by  the  Convention,  recognises 
the    great    boon    of    the    parliamentary 
appeal  by  a  general  election.      The  clause 
goes    on    to   say    that   our   ordinary  and 
orthodox  method  of  endeavouring  to  com- 
pose parliamentary  disputes  is  exhausted, 
and  even  after  your  two  Houses  have  been 
re-elected  by  the  people,  youthen  want  some- 
thing novel  to  bring  the  dispute  to  an  end. 
So  it  is  no  argument  against  the  referen- 
dum, therefore,  to  say  that  it   is  a  novel 
proceeding.      Indeed,    it    is    not  a    novel 
proceeding,    if    you     closely    examine    it. 
{Mr.  Rcid. 


However,  that  is  an  immaterial  question. 
What  I  myself  wish  to  do  is  to  establish 
a  form  of  referendum  to  finally  and 
quickly  settle  any  such  differences,  if  they 
should  arise.  A  dual  referendum  I  have 
already  spoken  of  in  the  strongest  terms. 
I  utterly  repudiate  it. 

Mr.  McMillan. — I  quite  agree  with 
you. 

Mr.  REID. — I  also  feel  bound  to  admit 
that  there  are  strong  arguments  against 
any  referendum,  because  of  the  enormous 
size  of  the  future  Federation,  because  of 
the  great  expense  that  would  attend  it, 
and  because  of  the  difficulty  that  would 
also  attend  it. 

Mr.  McMillan. — The  general  conditions. 
Mr.  REID. — Yes.  I  recognise  that  it 
is  a  very  strong  argument ;  and  the  only 
thing  which  reconciles  me  to  a  provision 
which  would  cause  so  much  expense  and 
inconvenience,  is  the  belief  that  this 
expense  would  itself  prevent  most  of 
the  insoluble  difficulties  between  the  two 
Houses,  and  that  it  would  rarely,  if  ever, 
be  used,  and  that,  if  it  were  used,  it  would 
only  be  used  on  some  very  great  occasion. 
Now,  I  will  name  one.  I  believe  that  the 
most  critical  time  in  the  history  of  this 
Commonwealth  will  arise  in  the  first  two 
years  after  its  institution.  We  are  thrown 
suddenly  together,  unused  to  working 
together,  unhappily  accustomed  too  long 
to  working  on  opposite  lines ;  and  we 
are  compelled,  within  a  short  time,  to 
perform  one  of  the  most  difficult  tasks 
that  any  Parliament  in  this  world  could 
be  called  upon  to  perform,  difficult  in  every 
way,  but  especially  difficult  because  of 
the  tremendous  struggle  which  must  arise 
from  the  various  interests,  industrial  and 
otherwise,  existing  on  this  continent. 
Now  there  comes  the  strain  upon  your 
constitution.  A  Tariff !  Nothing  is  more 
likely,  in  my  opinion,  than  a  dead-lock 
upon  that  Tariff.  Nothing  more  likely  ! 
A  sort  of  dead-lock,  too,  which  might 
throw  the  two  Houses  into  great  con- 
fusion. Because  in  no  case  could  a  state 
interest  be  more   vitally  at  stake   than  in 
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connexion  with  matters  of  Tariff  and  trade. 
All  the  subjects  in  this  federal  charter 
sink  into  positive  insignificance  compared 
with  that  first  great  struggle  as  to  the 
structure  of  the  Federal  Tariff,  which  will 
stamp  and  determine  the  industrial  desti- 
nies of  this  Commonwealth  for  years  to 
come. 

Mr.  McMillan. — Do  you  really  think 
that  would  lead  to  a  dead-lock — a  matter 
of  absolute  compromise  ? 

Mr.  REID. — If  it  would  not,  we  need 
not  trouble  very  much  about  dead-locks  in 
this  Constitution  at  all.  If  I  could  think 
that  a  Tariff  would  go  through  without,  at 
any  rate,  a  serious  danger  of  a  dead-lock 
occurring,  I  should  not  trouble  very  much 
about  most  other  things. 

Sir  Edward  Brad  don. — How  would  you 
•construct  the  Tariff? 

Mr.  REID.— I  will  tell  my  honorable 
friend.  The  Tariff  must  of  course  take  the 
shape  of  a  Bill.  You  can  have  a  referendum 
on  the  Tariff  Bill  just  as  you  can  have 
a  referendum  on  any  other  Bill,  and  the 
•question  will  be  put  as  to  whether  that 
Bill  shall  be  agreed  to  or  not.  Although 
it  is  quite  true  that  that  would  be 
a.  rough-and-ready  method,  and  that 
many  people  would  not  like  many 
items  in  the  Bill,  yet  they  would  consider 
the  Bill  as  a  whole,  and  if  they  approved 
of  it  on  the  whole  they  would  vote  for  it. 
But  may  I  point  out  to  my  honorable 
friend  that  the  same  thing  happens  with 
regard  to  every  Tariff  Bill  that  is  con- 
sidered and  agreed  to  in  a  legislative 
Chamber  1  There  are  in  every  such  Bill 
many  items  that  many  members  do  not 
like,  but  a  man  does  not  vote  against  the 
Bill  because  he  does  not  like  those  items. 
A  referendum  on  a  Tariff  Bill  may  bring 
about  the  greatest  benefit  that  Australia 
could  possibly  derive  from  the  Federal 
Parliament.  What  has  been  the  curse  of 
these  colonies  but  the  incessant  friction 
between  opposing  parties  on  the  question 
of  protection  and  free-trade  ? 

Mr.  Wise. — Does  the  right   honorable 
gentleman    think   that    the    two    Houses 
[139] 


would  compromise  if  they  thought  tl 
was  some  expedient  behind  to  which  they 
could  appeal  1 

Mr.  REID. — I  have  found,  so  far  as  my 
short  experience  and  insufficient  study  go, 
that  the  fact  that  there  is  some  expedient 
behind    has    the   effect   of    making    both 
Houses   more   reasonable ;  and    the   fact 
that  there   is  nothing  behind  tends, 
rule,  to  make  quarrels  more   likely.      A 
quarrel  will  always  last  longer  if  a  police- 
man does  not  come  along  the  street.     And 
when    the   two    Houses   are   quarrellin.r, 
all  our  admiration   of  parliamentary 
vernment,   and  all   our  conviction  that  it 
is  the  most   perfect  system  that   human 
ingenuity  ever  devised  for  legislating,   re- 
ceive a  shock  ;  and  when  the  perfect  legisla- 
tors are  engaged  in  fighting  instead  of  in 
legislating,  the  fact  that  the   people  are 
behind  them,  and  that  the  issue  may  have 
to  go  to  the   people,  will    often  destroy 
cabals    and     intrigues,     and    oppositions, 
which  wTould  grow   rife    but  for  that  in- 
evitable ordeal.     So  I  say  that  if  the  fiscal 
policy  of  the  Commonwealth  went  by  way 
of  referendum  to   the  people,  you  might 
settle  the  fiscal  question  for  Australia  in 
a   manner  that  could   not  be  arrived  at 
without  such  a  method  of  ascertaining  the 
real  views  of  the  public  on  that  measure. 
But  we  are  confined  within  a  somewhat 
narrow  position  here,  and   I  feel  that  the 
heart    is    taken     out    of    my    view    of 
the    subject,    inasmuch    as     there    is    a 
majority    here    against   the    introduction 
of    the    referendum.     I    feel,    therefore, 
crippled  in  any  sort  of  effort  to  show  that 
it   would  be  a  procedure  worthy  of  adop- 
tion, because  I  realize  on  this  subject  that 
when  the  mind  of  the  Convention  is  made 
up,  it  is  not  right  that  we  should  go  fur- 
ther into    such    questions.     Therefore.    1 
think  that  I  really  ought  to  draw  my  re- 
marks to  a  close,  as  an  encouragement  to 
others  to  follow  my  example,  and   I  will 
sum  up  my  observations  on   the  point   in 
this  way:  I  believe  it  would  infinitely  re- 
commend this  Bill  if  some  such  provision 
were   inserted    in   it.      That   is    my  first 
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position.  My  second  is  :  Since  we  have  to 
do  something,  I  believe  the  best  thing 
is  to  trust  the  people  who  are  the 
source  of  all  our  parliamentary  institu- 
tions, and  whose  representatives  we  are. 
The  third  point  is  :  The  institution  of  this 
method  of  solving  dead-lock  difficulties 
would  be  the  most  effectual  way  of  pre- 
venting their  recurrence.  And  my  fourth 
point  is :  That  if  the  committee  will  not 
favour  the  referendum,  then  I  think  the 
next  best  thing  is  the  proposal  of  the 
Bill. 

Mr.  HIGGINS  (Victoria).— I  want  to 
say  a  few  words.  I  feel  myself  in  the 
position  of  the  French  general,  at  Bala- 
clava, who  said — "  This  is  magnificent,  but 
it  is  not  war."  I  think  honorable  mem- 
bers will  recognise  that  I  have  taken  up  a 
strong  attitude  upon  some  questions  that 
have  come  before  this  Convention,  but  I 
have  not  ventured  to  raise  those  questions 
again  when  they  have  been  voted  upon, 
because  I  feel  that  it  would  be  utterly 
hopeless  at  the  final  stage  to  expect  hon- 
orable members  to  alter  their  votes.  But 
if  this  matter  goes  to  a  division,  as  I  ap- 
prehend it  will,  I  intend  to  vote  with  the 
Attorney-General  of  Victoria.  For  my 
own  part,  I  shall  not  think  of  going  into 
details  upon  the  question,  but  I  am  bound 
to  say  that  I  think  that  there  is  no 
expedient  which  modern  politics  has 
devised  so  excellent  for  allowing  a 
clear  and  crisp  indication  of  public 
opinion  to  be  given  upon  matters  of 
public  concern  as  the  referendum.  I 
think,  also,  that  there  are  no  means  so 
good  for  the  political  education  of  the 
people  as  being  able  to  vote  upon  a  defi- 
nite issue.  I  feel,  also,  that  the  argument 
about  taking  away  the  responsibility  from 
Parliament  is  absurd,  when  you  see  that 
each  measure  has  to  go  through  the  stage 
of  a  long  second-reading  discussion,  then 
of  consideration  in  committee,  and  then  of 
the  report  stage  in  the  House  of  Repre- 
sentatives, after  which  it  has  to  be  trans- 
mitted to  the  Senate  for  further  consi- 
deration, and  again  has  to  go  through  the 
[Mr.  Rehl. 


same  ordeals ;  and  at  each  stage  Mem- 
bers of  Parliament  have  to  express 
their  opinions  upon  it ;  and  then  the 
measure  has  to  go  to  the  people,  who 
will  have  all  the  benefit  of  the  discussion 
which  has  taken  place  in  Parliament  and 
in  the  press  in  regard  to  it.  I  think  it 
would  be  almost  more  than  human  if  I 
did  not  allude  with  some  satisfaction  to 
the  change  of  attitude  that  has  taken 
place  on  the  part  of  our  Ministers  upon 
this  particular  question — I  mean  our  Vic- 
torian Ministers.  I  am  glad  that  they 
have  been  converted  since  the  last  session 
of  this  Convention,  because  I  find 
on  pages  927  and  928  of  the  Sydney 
report  that  our  three  Ministers  for  Vic- 
toria on  that  occasion  voted  against  the 
proposal  for  the  national  referendum.  I 
find  that  there  were  ten  who  voted  for  it ; 
and  that  in  Sydney,  Sir  George  Turner, 
Mr.  Isaacs,  and  Mr.  Peacock  all  voted 
against  their  colleagues.  May  I  use  the 
language  wrhich  I  think  I  ought  to  use1?  I 
am  very  glad  that  our  Ministers  are  voting 
with  their  colleagues  on  this  occasion,  that 
our  Ministers  are  determined  that  they  will 
not  always  divorce  themselves  from  the 
liberal  sentiment  of  the  liberal  people  of 
Victoria. 

Mr.  O'Connor. — Does  the  honorable 
member  think  that  that  has  much  to  do 
with  us? 

Mr.  HIGGINS.— It  has  not  much  to  do 
with  the  question  ;  but  I  think  my  learned 
friend  will  recognise  that  at  least  I  am 
justified,  when  I  find  that  in  Sydney,  wrhen 
there  was  a  chance  of  carrying  this  pro- 
posal, before  the  double  dissolution  had 
been  agreed  to,  when  there  was  a  speech 
from  Mr.  Holder  and  a  speech  from  Mr. 
McMillan  which  showed  that,  notwithstand- 
ing an  unwillingness,  and  certainly  a  mis- 
giving, they  were  willing  to  give  a  national 
referendum  in  the  final  resort ;  but  our 
Ministers  then  voted  against  it,  and  threw 
their  whole  weight  in  the  scale  against  the 
national  referendum.  The  national  re- 
ferendum, as  now  proposed,  is  not  the 
national     referendum     which     Mr.     Lyne 
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proposed.  What  Mr.  Lyne  proposed  in 
Sydney  was  a  national  referendum  as  an 
alternative  to  a  dissolution,  so  that  the 
Ministry  might  have  both  weapons  ;  but 
what  is  proposal  now  is,  that  after  a  mea- 
sure has  been  sent  up  to  the  Senate  in  two 
■us,  and  alter  there  has  been  a  dis- 
solution of  both  Houses  and  they  cannot 
,  then  a  national  referendum  is  to 
eoine  in,  a  thing  whieh  will  not  occur 
once  in  twenty,  or  thirty,  or  perhaps  fifty 
years. 

Sir  John  Forkest. — Where  will  the 
states  be? 

Mr.  HKilJIXS.— My  right  honorable 
friend  knows  thoroughly  well  that  I  have 
taken  a  consistent  attitude  throughout  on 
that  matter.  The  whole  principle  of  a 
States  House  is  based  on  a  false,  a  shallow, 
and  almost  a  fraudulent  principle.  I  ac- 
knowledge that  a  national  referendum  is 
inconsistent  with  the  idea  of  a  States 
House,  and  it  was  for  that  reason  that  I 
voted  for  it  honestly.  The  principle  of  a 
States  House  is  a  complete  mistake.  It  is 
only  one  new  device  for  the  purpose  of 
interfering  betvvoen  the  will  of  the  people 
and  legislation. 

Sir  John  Forrest. — You  want  a  unified 
Government  then  1 

Mr.  HIGGINS.— I  shall  not  be  led  into 
that  question.  This  proposal  ought  to 
have  been  made,  and  ought  to  have  been 
voted  upon,  at  a  time  when  there  was  a 
chance  of  carrying  it,  for  we  all  recognise 
that  there  is  not  the  least  chance  of 
carrying  it  at  this  stage,  and  also  that  if 
it  were  carried  at  this  stage  it  would 
simply  come  in  after  the  double  dissolu- 
tion, when  the  referendum  would  not  be 
used  once  perhaps  in  a  century. 

Mr.  ISAACS  (Victoria).— I  omitted,  it 
appears,  to  formally  move  the  amendment 
I  desired  to  move.     I  beg  to  move — 

That  after  the  word  "amendment"  the  fol- 
lowing words  be  omitted  : — "  The  Governor- 
General  may  convene  a  joint  sitting  of  the 
members  of  the  Senate  and  of  the  House  of 
Representatives,  and  the  members  present  at 
such  joint  sitting  may  deliberate  and  shall  vote 


together  upon  the  proposed   law,   and   if  it    is 
affirmed  by  a  majority  of  three-fifths." 

I  move  to  omit  only  the  words  of  the 
clause  down  to  the  word  "  three-fifths," 
with  a  view  of  allowing  my  honorable 
friend  (Mr.  Higgins)  to  move  the  aim  nd- 
ment  standing  in  his  name  on  the  bun 
ness  paper.  I  cannot  allow  myself  to  re- 
sume inv  seat  without  expressing  my  great 
pleasure  at  the  very  eloquent  address  which 
my  learned  friend  (Mr.  Wise)  favoured 
us  with,  in  fact,  I  experienced  a  more 
than  ordinary  amount  of  pleasure  at  the 
vigorous  and  excellent  way  in  which  he 
presented  all  the  possible  arguments 
against  the  proposal.  But  I  should  like 
to  say,  and  it  is  only  fair  to  that  admir- 
able speech,  to  point  out  one  or  two 
fallacies  that  seemed  to  me  absolutely 
manifest.  The  first,  which  may  be  dis- 
posed of  in  two  or  three  words,  is  that 
the  great  distinguishing  characteristic 
between  this  country  and  America  is  that 
in  America  they  favour  the  referendum, 
because  of  the  venality  of  their  legis- 
lators and  the  corruption  of  their  Legis- 
latures, and  that,  therefore,  they  desire  to 
counteract  these  deleterious  influences  by 
means  of  an  appeal  to  the  people.  Had 
he  reflected  for  a  moment  on  the  distinc- 
tion between  the  two  positions,  I  am  sure 
his  logical  mind  would  not  have  suffered 
him  to  use  that  argument.  In  America, 
they  say,  we  have  such  a  miserable  opin- 
ion of  you  as  legislators,  that  though  the 
two  Houses  agree  and  unite  in  expressing 
your  will,  your  determination  shall  not 
pass  into  law  until  the  people  ratify  it. 
Here  we  ask  nothing  of  the  sort.  We 
say  we  have  such  an  opinion  of  the  cha- 
racter and  competence  of  our  Legislature 
that  if  you  will  only  agree  your  will  shall 
become  law  ;  but  we  also  say,  while  not 
detracting  from  your  character  as  men  or 
your  competency  as  legislators,  if  we  find 
that  you  cannot  agree  in  the  great  work 
you  have  been  deputed  to  perform,  then, 
should  that  failure  attain  such  proportions, 
and  stand  in  relation  to  matters  of  such 
urgency,  that  business  of  importance  can 


2212 


Commonwealth  of  [10  March,  1898.]  Australia  BilL 


no  longer  remain  stationary,  we  only 
ask  that  the  people  may  be  called  in 
to  say  for  themselves  which  of  their 
two  differing  agents  is  right  and  which  is 
wrong.  The  next  fallacy,  which  I  think  is 
as  easily  disposed  of  as  the  other,  is  that 
throughout  the  thread  of  his  speech  there 
was  a  ring  of  nearly  a  century  ago.  I 
could  almost  fancy  myself  reading  the 
magnificent  utterances  of  the  pre-reform 
days,  when  it  was  prophesied  that 
should  we  get  that  reform  "  England's 
greatness  was  at  an  end;  we  should  have 
mob  rule.  Once  let  in  the  democracy, 
once  give  votes  to  the  labourers  of  Eng- 
land, then  good-bye  to  all  the  magnificent 
traditions,  and  the  still  more  magnificent 
future  of  the  empire."  It  reminded 
one  very  much  of  the  elder  Earl  Grey, 
who  refused  to  be  bound  by  any  out- 
side expression  of  opinion,  and  of  Peel, 
who  refused  to  go  to  the  constituencies  on 
the  great  question  of  free-trade,  because  he 
said  it  would  prejudge  the  determination 
of  Parliament.  The  whole  spirit  of  my  hon- 
orable friend's  speech  was — "  Never  mind 
the  people  ;  never  mind  their  will ;  pre- 
serve the  great  fabric  of  constitutional 
architecture  without  regard  to  the  people 
who  are  to  occupy  the  edifice,  and  so  long 
as  we  maintain  the  architecture,  that  is 
the  only  consideration."  I  think  we  have 
greater  things  to  look  at  than  that.  He 
says,  further,  that  a  dead -lock  is  the  price 
we  pay  for  liberty.  We  may  paraphrase 
that  remark  into  language  which  brings 
home  more  clearly  and  nearly  to  our 
minds  the  true  effect  of  the  observation. 
Put  into  other  language,  it  is  "  Fetters  are 
the  truest  mark  of  freedom."  If  that  is 
correct,  my  honorable  friend's  argument 
is  correct.  If  it  is  incorrect,  then  his 
speech,  magnificent  as  it  was,  falls  to  the 
ground.  I  believe,  sir,  when  we  carry 
this  appeal  to  the  constituencies  the  people 
wrho  regard  it  will  say  to  us — "  We  see 
none  of  the  proofs  of  the  asseverations  of 
your  trust  in  us;  we  hear  from  your  lips 
protestations  of  fidelity  in  the  future  of 
the  Commonwealth,  and  in  the  capacity  of 
[Mr.  Isaacs. 


its  people."  But  I  fear  we  shall  be  re- 
proached in  the  words  of  The  Scholar 
Gipsy — 

Light  half-believers  of  our  casual  creeds, 
Who  never  deeply  felt,  nor  strongly  will'd, 

Whose  insight  never  has  borne  fruit  in  deeds, 
Whose  vague  resolves  never  have  been  ful- 
fill'd. 

Mr.  O'CONNOR  (New  South  Wales).— 
I  indorse  to  the  fullest  extent  what  has 
been  said  as  to  the  brilliancy  of  the 
speeches  to  which  we  have  listened  to- 
day ;  but  I  think  every  member  of  the 
committee  will  admit  that  not  a  single 
vote  is  likely  to  be  affected  by  them. 
I  do  not  consider,  however,  that  the  time 
has  been  wasted,  because  there  is  such 
a  strong  opinion  among  persons  in  all  the 
colonies  as  to  the  efficacy  of  the  remedy 
of  the  referendum  that  I  think  it  was  due 
to  the  importance  of  the  question  that  it 
should  receive,  even  at  this  stage  of  our 
deliberations,  further  discussion.  But  now 
that  all  has  been  done  which  could  possibly 
be  asked  for  in  this  direction,  it  appears 
to  me  that,  in  view  of  the  length  of  time 
during  which  we  have  been  sitting,  and  the 
large  number  of  practical  questions  which 
have  to  be  settled  before  we  separate,  it  is 
time  that  we  came  to  a  division.  The 
clause  as  it  stands  represents  a  compro- 
mise between  many  conflicting  opinions. 
Many  honorable  members  who  have  been 
entirely  opposed  to  any  provision  being 
made  for  dead-locks  have  given  way  in 
deference  to  the  strongly-expressed  de- 
sires of  other  representatives.  The  result 
is  that  an  attempt  is  made  in  the  clause 
to  arrive  at  some  method  of  attaining  fina- 
lity in  disputes  between  the  two  Houses. 
Those  who  thought  that  the  mass  referen- 
dum was  the  proper  method  to  employ 
have  already  expressed  their  views,  and 
have  voted  upon  them.  I  was  among 
those  who  were  inclined  to  think  that  the 
best  way  of  arriving  at  finality  wTas  to 
adopt  the  mass  referendum ;  but  1  could 
not  deny  the  strength  of  the  argument 
that,  in  a  Federation  like  this,  the  applica- 
tion of  the  mass  referendum   meant  the 


Commonwealth  of  [10  March,  1898.]  Australia  Bill. 


2213 


extinction  of  the  identity  of  the  smaller 
states  in  regard  to  any  question  submitted 
to  its  operation.  Many  of  us  favoured  the 
m.iss  referendum,  but  strong  practical  con- 
siderations led  us  to  sink  our  personal  pre- 
dilections, and  we  have  arrived  at  a  method 
by  which,  after  every  possible  means  of  dis- 
cussion and  consideration  have  been  given 
to  a  question,  if  it  cannot  be  decided  by  the 
representatives  sitting  in  their  separate 
Houses,  it  may  be  decided  by  them  sitting 
together.  Although  this  may  be  a  novel 
procedure,  it  is  within  the  process  of,  and 
in  accordance  with,  the  spirit  of  parlia- 
mentary government,  and  1  hope  that,  as 
this  compromise  is  the  result  of  our  con- 
flicting opinions,  as  it  is  the  best  com- 
promise we  can  get  as  practical  men  who 
must  come  to  a  conclusion  upon  the 
matter,  we  should  vote  for  the  clause  as 
it  stands. 

Mr.  McMILLAN  (New  South  Wales).— 
I  think  that  the  honorable  and  learned 
member  (Mr.  Isaacs),  in  order  to  make  the 
issue  clear,  shonld  tell  us  what  words  he 
intends  to  substitute  for  the  words  he 
proposes  to  omit  from  the  clause. 

Mr.  ISAACS  (Victoria). — I  am  only  too 
willing  to  meet  the  views  of  honorable 
members  in  any  way  that  will  be  most 
convenient  to  them.  When  I  first 
spoke  I  expressed  myself  in  favour  of 
the  referendum,  and  I  explained  that 
I  was  quite  willing  to  accept  the 
dual  referendum,  but  that  1  felt  that 
the  representatives  of  the  smaller  states 
would  not  vote  for  it  in  sufficient  numbers 
to  carry  it.  I  also  stated  that  as  there 
appeared  to  be  no  chailce  of  the  acceptance 
of  the  dual  referendum,  and  as  I  could  not 
go  back  from  the  position  I  had  taken  in 
regard  to  the  referendum,  if  I  had  to 
choose  between  no  referendum  and  the 
national  referendum,  I  should  choose  the 
national  referendum. 

Sir  John  Forrest. — You  knew  that  we 
could  not  agree  to  that. 

Mr.  ISAACS. — In  order  to  test  the 
question  whether  the  referendum,  in  some 
shape  or  form,  should  be  substituted  for 


the  meeting  of  the  two  Houses,  as  provided 
for  in  the  clause,  I  moved  the  striking  out 
of  certain  words.  I  understand,  however, 
that  it  is  now  the  wish  of  honorable  mem- 
bers that  I  should  move  the  insertion  of 
certain  words  in  order  to  obtain  a  vote 
upon  the  kind  of  referendum  which  should 
be  adopted. 

Mr.  Holder. — No;    leave  it  open. 

Mr.  ISAACS. — I  propose,  therefore, 
after  the  words  "and  if  after  such  disso- 
lution the  proposed  law  fails  to  pass  with 
or  without  amendment,"  to  insert  the 
words  "  the  proposed  law  shall  be  referred 
to  the  direct  determination."  The  inser- 
tion of  those  words  will  enable  us  to  de- 
termine whether  the  principle  of  the 
referendum  shall  be  adopted  at  all,  or 
whether  the  provision  in  the  clause  shall 
be  allowed  to  stand.  If  my  amendment 
is  agreed  to,  we  can  afterwards  decide  as 
to  the  method  of  referendum  to  be 
adopted. 

Mr.  O'Connor. — Then  I  understand 
that  my  honorable  and  learned  friend 
withdraws  the  amendment  striking  out 
certain  words'? 

Mr.  ISAACS.— Yes.  I  do  so  in  defer- 
ence to  the  wishes  of  honorable  members, 
some  of  them  my  own  colleagues,  who 
think  that  it  would  be  better  to  insert 
certain  words. 

The  amendment  was,  by  leave,  with- 
drawn. 

Mr.  GLYNN  (South  Australia).— Before 
the  honorable  and  learned  member  (Mr. 
Isaacs)  moves  the  amendment  to  which,  he 
has  referred,  I  should  like  to  intimate  thai 
I  have  an  amendment  to  propose  aa 
an  earlier  part  of  the  clause.  'My 
amendment  deals  with  a  matter  which  I 
mentioned  to  the  committee  yesterday. 
Unless  the  words  to  or  a  dissolution  of  the 
Senate,"  which  occur  in  the  first  para- 
graph, are  inserted  after  the  word  "  dis- 
solution" in  the  first  line  of  the  last 
sentence  of  the  clause,  we  shall  be  in  this 
position :  We  might  have  a  successive 
dissolution  of  the  two  Houses,  and  the 
dead-lock    might    still    continue,    because 
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there  could  not  be  a  meeting  of  the 
two  Houses.  The  Ministry  of  the  day, 
in  deciding  between  a  dissolution  of  the 
House  of  Representatives  followed  by  a 
dissolution  of  the  Senate,  and  the  simul- 
taneous dissolution  of  both  Houses,  would 
have  to  adopt  what  would  be  the  most 
efficacious  way  of  getting  rid  of  the  dead- 
lock, and  would,  therefore,  be  forced  to 
provide  for  a  simultaneous  dissolution. 
Honorable  members  who  are  desirous 
that  the  double  dissolution  may  be 
exercised  as  an  alternative  to  the  simul- 
taneous dissolution  will  see  the  neces- 
sity of  inserting  the  words  I  have  read. 
The  method  of  settling  dead-locks  by  a 
joint  meeting  of  the  two  Houses  cannot 
be  adopted  after  the  successive  dissolution 
of  the  two  Houses,  but  only  after  a  simul- 
taneous dissolution.  That  is  the  effect  of 
the  clause  as  it  is  drafted.  Whether  hon- 
orable members  desire  that  or  not  is 
another  matter.  I  am  not  going  to  deal 
with  the  question  of  the  referendum  ;  but 
I  want  to  reply  to  a  statement  made  by 
Mr.  Isaacs  as  to  the  unfairness  of  allowing 
the  matter  to  be  settled  by  a  three  fifths 
vote  of  the  two  Houses.  The  honor- 
able member  pointed  out  that  the 
result  would  be  to  deprive  the  larger 
colonies  of  any  influence  in  the  settle- 
ment of  the  question.  Now,  what 
would  be  the  proportion  of  votes,  taking 
the  six  colonies,  because  the  probability  is 
that  Queensland  will  come  in  1  There 
will  then  be  112  members  at  the  joint 
meeting  of  the  two  Houses,  and  a  three- 
fifths  majority  would  be  67.  Victoria 
and  New  South  Wales  would  have  a 
total  of  62  votes,  or  50  in  the  House  of 
Representatives,  and  12  in  the  Senate. 
To  get  an  absolute  majority  on  a  state 
issue,  they  would  simply  have  to  obtain 
an  additional  five  votes. 

Mr.     Trenwith. — You    are     assuming 
that  they  would  be  all  unanimous. 

Mr.    GLYNN.— I    am    forced    to    that 

assumption   by   the    predication     of    Mr. 

Isaacs,  because  he  says  that  the  reference 

would  be  one   in  which    state    prejudices 

[Mr.  Glynn. 


would  be  dominant.  I  fail  to  see  that 
there  would  be  any  danger  to  the  larger 
states.  In  fact,  the  three-fifths  majority 
is  an  enormous  concession  to  the  prejudice 
or  the  timidity  of  the  larger  states.  I 
do  not  myself  think  that  the  questions 
referred  will  be  questions  as  between 
the  larger  and  the  smaller  states  at  all. 
This  principle  was  in  force  under  the 
French  Constitution  of  1875,  and  in  two 
divisions,  in  1876  and  1884,  the  vote  in- 
stead of  being  federal  was  a  consolidated 
vote.  The  figures  on  the  one  occasion,  on 
a  matter  in  which  state  issues  were  in- 
volved, because  it  was  a  question  of  the 
right  of  the  Senate  to  amend  Money  Bills, 
were  526  against  249.  In  the  other  case> 
the  question  was  that  of  the  removal  of 
the  capital  from  Versailles  to  Paris,  and 
the  figures  were  505  to  272. 

The  CHAIRMAN.— It  would  be  well 
to  deal  with  one  subject  at  a  time,  and  we 
had  better  now  settle  the  question  of 
whether  we  are  to  have  a  referendum  or 
a  joint  meeting  of  the  two  Houses. 

Mr.  GLYNN.-— 1  was  simply  replying 
to  an  argument  used  by  Mr.  Isaacs. 

The  CHAIRMAN.— Does  the  honorable 
member  intend  to  move  an  amendment  ? 

Mr.  GLYNN. — No,  I  will  not  move  an 
amendment,  because  I  am  not  as  much 
interested  in  the  question  as  other  honor- 
able members  are. 

Mr.  ISAACS  (Victoria).— Then  t  beg- 
formally  to  move  : — 

That,  after  the  word  "amendment  "  in  para- 
graph (2),  the  following  words  be  inserted  : — 
"The  proposed  law  shall  be  referred  to  the 
direct  determination."  y 

Sir  EDWARD  BRADDON  (Tasmania). 
— I  rise  to  explain  the  vote  I  shall  give  on 
the  motion,  and  I  only  do  so  by  reason -of 
an  interjection  to  the  effect  that  every  hon- 
orable member  who  is  in  favour  of  the 
referendum  would  have  to  vote  for  this 
amendment.  I  am  in  favour  of  the  referen- 
dum in  its  proper  place.  I  believe  that  for 
many  purposes  <>f  domestic  legislation  the 
referendum  is  a  very  happy  instrument. 
The  decision  of  such  questions  as  those  of 
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female  suffrage  and  payment  of  members 
aiight  be  referred  bj  the  provincial  Parlia- 
ments to  the  people  with  very  great  ad- 
vantage, but  I  eannot  possibly  see  how  this 
instrument  is  to  be  used  with  effeet  in  the 
pf  any  matter  in  dispute  between  the 
lh>u>r  of  Representatives  and  the  Senate, 
and  particularly  upon  such  a  matter  as  a 
Customs  Tariff.  Such  a  question  would  be 
so  involved  and  complicated  that  it  would 
be  impossible  to  make  au  appeal  to  the 
people  in  such  a  form  that  they  could  give 
an  intelligent  decision  with  regard  to  it. 

Mr.  Dobson. — There  would  be  300  issues 
instead  of  one. 

Sir  EDWARD  BRADDON.— Yes,  and 
for  that  reason  [  shall  record  my  vote 
against  the  amendment  in  favour  of  the 
referendum. 

Mr.  TRENWITH(Victoria).— The  ques- 
tion before  us  has  been  so  exhaustively 
discussed,  and  we  have  reached  so  late  a 
stage  in  the  sittings  of  the  Convention, 
that  it  would  be  altogether  inexcusable  for 
me  to  deal  with  it  as  fully  as  I  should 
have  liked,  and  as  its  merits  under  ordi- 
nary circumstances  would  deserve.  There 
are  one  or  two  points  that  have  been  urged 
against  the  referendum  that  are  such 
obvious  fallacies  that  1  may  he  allowed  to 
refer  to  them.  The  first  is  that  put  by 
Sir  Edward  Braddon  that  the  referendum 
is  an  excellent  thing  in  its  place,  but  that 
this  is  not  its  place,  as  it  would  involve 
the  possibility  of  submitting  to  the  people 
a  measure  containing  a  number  of  items. 

Sir  Edward  Braddon.— Any  compli- 
cated measure. 

Mr.  TRENWITH.— Yes.  I  would  re- 
spectfully submit  to  the  right  honorable 
member  that  almost  every  measure  passed 
by  Parliament  has  some  objectionable 
features  in  it.  Our  process  of  arriving 
at  legislation  is  such  that  those  who 
introduce  a  measure  and  are  responsible 
for  it  being  carried  are  very  often  ham 
pored  in  the  construction  of  the  measure 
in  the  first  instance,  not  by  considera- 
tions of  what  is  in  the  ultimate  the 
wisest,    but    of    what    is    likely    to    get 


thiou-h  the  House.  People  who  intro- 
duce a  measure  are  not  at  any  time  com- 
pletely satisfied  with  it.  Then  when  a 
measure  is  introduced  on  the  floor  of  the 
House,  our  system  of  perfect  freedom  to 
each  member  in  the  House  to  amend 
invariably  leads,  in  connexion  with  im- 
portant measures,  to  such  amendments 
as  to  dissatisfy  in  some  measure  almost 
every  member  in  the  House.  After  a 
Bill  has  gone  through  its  second  reading, 
and  through  its  committee  stage,  it  is  fair 
to  say  that  every  member,  or  nearly  every 
member,  in  the  perfectly-informed  Parlia- 
ment, is  in  the  position  of  having  to  decide 
whether  he  will  reject  a  Bill  of  which  he 
in  the  main  approves,  or  whether  he  will 
accept  the  clause  or  clauses  of  which 
he  disapproves.  Is  there  any  great  hard- 
ship in  submitting  to  the  people  a  whole 
measure,  generally  containing  some  prin- 
ciple that  is  clear  and  perfectly  defined, 
but  surrounded,  as  it  must  necessarily  be, 
by  machinery,  the  incidents  of  which  many 
persons  must  disapprove,  although  they 
approve  of  the  principle?  Assume  the 
highly-complicated  case  which  the  honor- 
able member  (Sir  Edward  Braddon)  had 
in  his  mind,  namely,  a  Tariff  Bill.  There 
would  be  exactly  the  same  principle  in- 
volved as  in  submitting  to  the  people  at  a 
general  electiou  the  question  of  whether 
there  should  be  free-trade  or  protection.  No 
person  ever  dreams  on  the  hustings  of 
arguing  whether  there  shall  be  25  per 
cent,  on  woollens,  15  per  cent,  on  cutlery, 
or  27  per  cent,  on  woodware.  What  is 
submitted  is  a  principle  that  the  electors 
can  clearly  grasp,  and  the  details  of  which 
they  can  leave  to  be  worked  out  by  the 
competent  men  whom  they  elect  to  give 
effect  to  the  principle.  When  a  dispute 
arises  between  the  two  Houses  upon  so 
complicated  a  question  as  the  Tariff,  the 
dispute  will  not  be  over  the  300  and  odd 
items  in  that  Tariff.  The  dispute  will  be 
over  the  principle  of  the  Bill,  which  will 
either  propose  to  introduce  a  protective 
system  of  taxation,  or  a  Customs  Bill 
for  revenue  purposes  only.     That  will  be 
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the  principle  submitted  to  the  people, 
even  if  there  are  three  thousand  items 
embodied.  Surely,  then,  there  would  be 
no  more  difficulty  in  deciding  on  this 
question  by  means  of  the  referendum,  un- 
clouded by  a  thousand  and  one  other  con- 
siderations. If  the  question  be  difficult 
or  impossible  of  intelligent  submission  to 
the  people,  there  can  be  no  stronger  con- 
demnation of  our  parliamentary  system 
of  government.  At  every  general  election 
there  is  submitted,  not  one  complicated 
issue  with  300  items  in  it,  but  possibly 
100  complicated  issues,  each  of  them 
different  from  the  other,  and  many  of  them 
containing  complications  within  themselves 
as  great  as  that  to  which  the  honorable 
member  (Sir  Edward  Braddon)  has  referred. 
If  the  electors  cannot  decide  intelligently 
on  one  issue  with  some  complication  sur- 
rounding it — an  issue  that  has  been 
thrashed  out  in  both  Houses  of  Parlia- 
ment, in  the  press,  on  the  platform, 
and  in  personal  conversation  with 
friends — how  can  they  be  qualified  to 
give  an  answer  at  a  general  election, 
where  there  are  not  only  a  number  of 
complicated  issues,  but,  in  addition,  the 
personal  element  is  introduced?  The 
electors  have,  first  of  all,  to  discriminate 
with  regard  to  the  calibre  of  the  candi- 
date, and  decide  whether  A.  or  B.  is  the 
more  intelligent,  and  the  more  likely  to 
give  effect  to  their  wishes.  Unfortunately, 
in  our  system  of  parliamentary  canvass, 
there  is  often  dragged  in  much  that  is 
nearest  to  the  souls  and  minds  of  the 
people.  Religious  difficulties  are  often 
drawn  in,  and  the  question  is  put — "  Will 
you  vote  for  an  Orangeman  or  a  Catholic1?" 
Then,  in  addition,  there  is  the  further 
question  of  personal  character.  There 
are  all  these  issues,  plus  a  complicated 
issue  such  as  that  to  which  Sir  Edward 
Braddon  has  referred,  and  yet  it  has  been 
declared,  and  truthfully  and  wisely  de- 
clared, and  the  declaration  is  warranted  by 
the  history  of  parliamentary  government, 
that  the  general  election  is  a  splendid 
instrument.  It  is  one  of  which  we  have 
[Mr.  Trenwith. 


every  reason  to  be  proud.  But  it  is  only  an 
instrument,  and  an  instrument  in  process 
of  perfection.  It  is  an  instrument  that 
is  not  by  any  means  perfect  yet,  and  one 
which  in  the  not  far  distant  past,  instead 
of  being  an  object  of  pride  and  veneration, 
was  an  object  of  condemnation  and  of 
shame.  If  we  have  been  able  to  so 
improve  it,  is  it  not  possible  to  im- 
prove it  still  further  ?  My  honorable 
friend  (Mr.  Wise),  in  his  admirable 
speech — one  that  I  listened  to  with 
probably  more  pleasure  than  any  speech 
I  have  ever  heard  ;  a  speech  that  was  a 
marvel  of  graceful  diction  and  research 
and  erudition — pointed  out  that  the 
introduction  of  the  referendum  wras  the 
introduction  of  a  subtle  poison  that  would 
undermine  the  representative  system.  I 
feel  that  the  honorable  member  fell  into 
the  error  of  mistaking  the  means  for  the 
end.  Parliamentary  government  is  not  an 
end.  The  crystallization  in  legislation  of 
the  people's  will  is  the  end,  and  Parlia- 
ment is  only  a  machine  and  means  to  that 
end.  If  it  should  happen,  as  I  certainly 
do  not  think  it  will,  in  the  evolution  of 
economic  science,  that  a  very  much  better 
instrument  than  parliamentary  govern- 
ment is  discovered,  I  see  no  evil  at  all  in 
parliamentary  government  being  wiped 
out  of  existence. 

Sir  Edward  Braddon. — Invent  some- 
thing better. 

Mr.  TRENWITH.— That  is  it ;  and  all 
I  say  is  that  up  to  the  present  nothing 
better  has  been  invented.  But  up  to  the 
present  parliamentary  government  has 
not  completely  fulfilled  its  object. 

Mr.  McMillan. — Has  any  human  insti 
tution  % 

Mr.  TRENWITH.— No 

Mr.  O'Connor. — This  Constitution  is 
not  the  place  for  trying  experiments. 

Mr.  TRENWITH.— But  every  other 
human  institution  has,  in  connexion  with 
it,  efforts  to  improve  it.  As  in  economic 
science,  so  in  physical  science. 

Mr.  Fraser. — Very  often  they  go  back. 
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Mr.  TRENWITH.—  True.  Develop- 
ment after  development  and  improvement 
on  improvement  take  place,  chiefly  based 
on  experiments  that  are  often  failures. 
Physical  science  does  not  stand  still  be- 
cause experiments  fail.  It  goes  on  until 
it  succeeds,  with  the  result  that  in 
physical  science  we  have  attained 
the  power  to  stretch  out  our  hand 
and  seize  the  hurricane,  and  turn  it 
into  a  steed  to  take  us  across  the 
trackless  ocean.  We  have  been  able  to 
bottle  up  electricity,  and  make  it  take 
messages  from  pole  to  pole  with  the 
rapidity  of  lightning.  All  this  has  been 
achieved  by  experiment.  The  progress 
that  we  have  obtained  in  economic  science 
lias  also  been  achieved  by  experiment. 
When  the  franchise  was  extended  in  Eng- 
land it  was  an  experiment.  When  the 
rotten  boroughs  were  wiped  out  it 
was  an  experiment.  When  it  was  pro- 
posed to  make  the  latter  experiment, 
there  was  then  said  exactly  what  is 
to-day  said  of  the  experiment  now  pro- 
posed, namely,  that  it  is  subversive  of 
wise  government,  because  it  lets  into  the 
functions  of  government  the  ignorant  and 
ill-informed.  That  was  exactly  the  argu- 
ment urged  against  the  Reform  Bill  in 
1832,  and,  indeed,  that  was  the  only  argu- 
ment urged  against  that  Bill.  There  were 
interests,  there  was  bribery,  there  were 
personal  considerations,  but  the  only  argu- 
ment against  the  Reform  Bill  of  1832  was 
that  the  people  were  not  fit  to  govern  them- 
selves, and  that  to  let  into  the  functions  of 
government  the  masses  of  the  people  would 
be  opening  the  halls  of  government  to  the 
uninformed  and  ignorant  ;  and  that  it 
would  lead  to  legislation  by  panic  and 
popular  delusion.  But  what  is  the  fact  1 
England  never  progressed  hi  any  por- 
tion of  her  history  as  she  has  since 
1832.  Although  the  franchise  was  ex- 
tended then,  it  has  been  subsequently 
extended,  and  each  extension  of  the 
franchise,  each  breaking -in  of  the 
ignorant  uninformed  people,  so  called, 
into    the    functions    of    government,    has 


increased  the  stability,  fixed  and  crystal- 
lized into  the  British  Constitution  and 
methods  of  government  a  certainty  of 
peace,  and  an  absence  of  violent  revolu- 
tions, that  other  nations  have  no  know- 
ledge of. 

Mr.  McMillan. — That  was  under  the 
present  system  of  parliamentary  govern- 
ment. 

Mr.  TRENWITH.— Yes.  When  so 
much  improvement  has  accrued  from  the 
experiments  attempted  on  exactly  the 
same  grounds  as  these,  and  when  it  is 
admitted  that,  good  as  parliamentary 
government  is,  up  to  the  present  it  is  not 
perfect,  surely  that  is  an  argument  for 
trying  an  experiment  which  has  recom- 
mended itself  to  our  reason. 

Sir  John  Forrest. — What  do  you  re- 
commend 1 

Mr.  TRENWITH.— The  proposal  of  the 
Attorney-General  of  Victoria. 

Sir  Edward  Braddon. — That  has  not 
commended  itself  to  our  reason. 

Mr.  TRENWITH.— It  has  commended 
itself  to  our  reason  in  one  respect,  because 
we  have  agreed  that  parliamentary  go 
vernment  shall  only  be  one  factor  in  the 
change  proposed  to  be  made.  And  when 
parliamentary  government  has  exercised 
all  its  ingenuity  on  a  proposed  alteration 
of  the  Constitution,  then  the  masses  of 
the  people — the  ill-informed  ignorant  peo- 
ple— are  to  be  asked  to  say  if  they  will 
agree  to  the  proposal  under  our  present 
system  of  parliamentary  government. 
Therefore  the  honorable  member  (Sir 
EdwTard  Braddon)  is  not  right  in  saying 
that  this  does  not  commend  itself  to  our 
reason.  The  only  question  is  how  far  this 
method,  which  is  admitted  to  be  wise, 
shall  be  extended. 

Mr.  McMillan. — It  is  only  a  question 
of  practical  utility. 

Mr.  TRENWITH.— I  am  endeavouring 
to  deal  with  it  on  the  ground  of  practical 
utility.  1  am  showing  that  it  has  been  de- 
cided by  all  the  Parliaments  represented 
here   that   when   we   have  done  our  best 
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by  means  of  the  stores  of  knowledge  in 
this  Convention — and  they  are  great — - 
and  when  we  have  done  our  best  and 
presented  a  Constitution  which  is  the 
result  of  our  combined  wisdom  and  care- 
ful thought,  the  referendum  shall  be 
applied  to  it,  and  it  shall  not  be  made 
law  even  though  we  have  agreed  unani- 
mously to  it.  There  is  no  question  of 
disagreement  here.  Even  if  we  have 
agreed,  and  said  unanimously,  that  it  is 
the  best  Constitution  the  world  ever  saw, 
still  it  is  not  to  be  law  until  the  people 
say  aye  or  no. 

Mr.  McMillan. — Surely  the  honorable 
member  can  draw  a  distinction  between 
the  Constitution  and  ordinary  legislation? 

Mr.  TRENWITH.— Yes,  there  is  a  very 
great  distinction.  But  if  there  is  any 
argument  at  all  in  that  remark,  if  the 
people  are  not  competent  to  deal  with  it, 
the  argument  is  that  if  a  Bill  such  as  we 
are  preparing — which  requires  for  its  proper 
•compilation  immense  research  and  know- 
ledge of  the  history  of  all  time,  immense 
constitutional  knowledge — may  be  referred 
to  the  people,  how  much  more  may  be 
the  comparatively  trivial  matters  of 
•ordinary  legislation?  There  is  just  one 
other  point  in  Mr.  Wise's  speech  that 
I  wish  to  refer  to,  which  I  think  is 
worthy  of  consideration.  I  think  it  was 
a  rhetorical  flight  rather  than  a  serious 
expression  of  his  opinion  when  he 
spoke  of  the  vague  and  immaterial 
mass  known  as  the  people.  Vague  and 
immaterial !  Why  are  there  Parliaments 
at  all  ?  We  do  not  want  Parliaments  for 
areas,  we  do  not  want  Parliaments  for  un- 
populated country  ;  we  want  Parliaments 
for  people.  And  howT  much  driven  into  a 
corner  must  so  capable  a  man  be,  when  he 
felt  it  necessary  to  depreciate  the  people, 
and  descrrbe  them  as  vague  and  immaterial? 
I  respectfully  submit  to  honorable  members 
that  no  person  desires  to  interfere  with 
parliamentary  government;  least  of  all, 
myself.  I  have  a  profound  veneration 
for  parliamentary  government ;  and  when 
I  see  it  flippantly  said  sometimes  in  the 
[Mr,  Trenwith, 


press,  and  hear  it  flippantly  said  some- 
times on  the  platform,  that  parlia- 
mentary government  is  on  its  trial, 
I  cannot  help  saying  that  if  it  is 
upon  its  trial  it  is  bound  to  come  out 
triumphant.  Not  necessarily  that  it  is 
bound  to  triumph  ultimately  in  its  present 
form.  Probably  we  shall  graft  many  im- 
provements upon  it,  but  still  retain  it  as 
parliamentary  government.  I  say  this 
proposed  referendum  is  no  subversion  of 
parliamentary  government,  but  that  it  is 
really  an  accession  to  its  power  and  im- 
portance. It  will  be  rather  a  means  of 
relieving  it  in  the  few  instances  when  it 
does  fail  to  accomplish  the  end  that  it  was 
designed  for.  As  Mr.  Reid  put  it,  Parlia- 
ment is  a  machine  to  do  work.  If  a 
carpenter  has  a  handsaw  which  will  not 
saw,  he  either  sends  it  to  somebody  to 
improve  it,  or  he  sharpens  it  himself. 
If  any  workman  has  an  instrument  which 
will  not  do  the  work  it  is  specially  de- 
signed for,  he  will  cast  it  aside  and  he 
will  get  some  other  tool  which  will  ac- 
complish the  end  he  has  in  view.  The 
end  of  Parliament  is  to  achieve  legislation. 
If  it  works  smoothly,  if  it  does  its  work, 
every  one  looks  upon  it  with  admiration 
and  approval.  We  have  decided,  in  the 
interests  of  the  people,  that  there  shall  be 
two  branches  in  our  Parliament  which  we 
are  about  to  create,  and  which  in  the  main 
will  work  for  the  common  good;  but  judg- 
ing by  past  experience  it  will,  perhaps 
very  infrequently,  and  perhaps  not 
once  in  a  century,  but  unmistakably  it 
will,  some  time  come  into  conflict.  Then 
these  two  portions  of  the  legislative 
machine  will  fail  to  wTork.  What  is  their 
work  ?  It  is  to  give  expression  in  legisla- 
tive form  to  the  people's  will.  When  they 
fail  to  do  that  they  are  standing  still,  and 
the  people's  desire  is  not  accomplished. 
Can  anything  be  more  reasonable  in 
such  a  contingency,  and  under  such  cir- 
cumstances, than  that  the  agents  who 
have  failed  to  agree  should  be  called 
upon  by  their  principals  to  stand  aside 
and  refer   that   matter   to  the  principals 
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themselves?  There  will  be  no  deroga- 
tion from  the  dignity  of  Parliament  in 
that  any  more  than  there  would  be  any 
derogation  from  the  dignity  of  two  agents 
of  a  commereial  house  who  went  out  to 
do  business  for  that  house,  but  who  failed 
to  agree  as  to  the  terms  of  a  contract  to 
be  entered  into.  Would  it  be  any  dero- 
gation  from  their  dignity  to  come  back 
and  say  —  "We  disagree  as  to  what  is 
best  in  the  interests  of  the  firm  in  con- 
nexion with  this  contract.  We  shall  be 
glad  if  you,  sir,  as  the  head  of  the  firm, 
will  instruct  us"?  That  would  be  a  ra- 
tional common-sense  business  like  course 
to  adopt  in  politics,  which  is  the  busi- 
ness of  the  people.  The  Parliament  is  the 
executive  committee  of  the  people,  not  its 
master.  It  is  not  an  institution  to  be 
reverenced  and  held  up  simply  because  of 
itself;  it  can  only  be  reverenced  and 
trusted  by  the  people  while  it  performs 
the  work  which  the  people  designed  it  for. 
And  that  is  the  mistake  my  honorable 
friend  (Mr.  Wise)  fell  into  when  he  con- 
founded the  end  with  the  means.  The 
end  is  the  will  of  the  people,  and  the 
means  at  present  are  parliamentary  go- 
vernment, of  which  we  are  all  proud.  But 
I  say  it  is  better  that  the  present  means 
should  go  rather  than  that  the  end  should 
be  frustrated.  I  will  not  detain  the  com- 
mittee longer.  I  urge  on  honorable  mem- 
bers that  this  is  an  experiment  that  is  not 
new,  and  one  that  will  not  wrork  any  injury, 
because  it  is  only  proposed  here,  not  as 
in  Switzerland,  or  as  in  America,  as 
a  continually  acting  part  of  the  Constitu- 
tion, but,,  to  use  the  language  of  the 
honorable  member  (Mr.  Wise),  simply  as 
a  medicine  when  the  Constitution  has  be- 
come sick,  or  rather  when  not  the  Consti- 
tution but  the  machine  that  works  under 
the  Constitution  has  become  laid  up,  has 
become  incapable  of  performing  the  func- 
tions for  which  it  was  designed.  One  ex- 
pression Mr.  Wise  used  seemed  to  me  to 
cut  entirely  the  other  way.  He  spoke 
of  the  Republic  of  Switzerland  ;  of  its 
limited    area  ;     its     diverse    population ; 


and  the  natural  difficulties  which  it  has  to 
endure  ;  the  mountainous  broken  charac- 
ter of  the  country  ;  the  difficulty  of  getting 
from  point  to  point ;  the  three  languages 
that  the  people  have  to  speak  ;  and  yet 
with  all  those  natural  difficulties  —  diffi- 
culties that  would  throw  any  but  a  well- 
governed  country  into  the  greatest  con- 
fusion, Switzerland  is  one  of  the  most 
prosperous  countries  of  which  we  know — 
one  of  the  best-governed  countries.  Surely 
if  there  is  no  difficulty  in  submitting 
matters  to  the  mass  referendum  of  a 
diverse  population,  divided  into  three 
sections  by  language,  having  the  greatest 
difficulty  in  understanding  each  other's 
views — surely,  if  in  such  a  countn 
that,  the  referendum  in  its  application  to 
the  forms  of  government  cau  work  such 
results  as  it  does  in  Switzerland,  clearly 
there  is  no  danger  of  its  working  evil  here, 
where  we  all  speak  one  language,  where, 
in  the  main,  we  have  sprung  from  one 
stock,  and  where,  generally,  our  aspirations 
and  desires  are  very  much  akin.  We 
should  surely  understand  the  measures 
submitted  to  us  very  much  better  than 
the  people  of  Switzerland  understand  the 
measures  submitted  to  them,  and,  if  the 
referendum  has  done  no  harm  there,  I 
think  we  have  a  right  to  assume  that  here 
it  will  work  good.  Moreover,  in  Switzer- 
land, the  referendum  has  proved  not  a  re- 
volutionary, but  a  conservative  instrument. 
It  has  rather  had  the  effect  of  delaying 
legislative  changes  than  of  contributing 
to  too  rapid  legislative  changes.  Under 
these  circumstances,  I  hope  that  all  who 
wish  for  the  referendum  in  any  form,  will 
vote  for  Mr.  Isaacs'  amendment,  as  I  be- 
lieve it  will  conduce  to  public  confidence 
in  this  Bill,  and  if  it  is  adopted  in  the 
Constitution  I  am  certain  that  it  will  lead 
to  the  smooth, amicable,  and  pleasant  work- 
ing of  the  two  Houses  of  Parliament. 

Sir  JOHN  FORREST  (Western  Aus- 
tralia.)— I  shoiddbe  very  sorry  to  prolong 
this  debate.  I  think  that  those  honorable 
members  who  have  addressed  the  Conven- 
tion to-day  have  had  what  we  may   call  a 
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field  da}7.  Two  or  three  honorable  mem- 
bers have  had  the  whole  day  to  themselves, 
and  I  cannot  think  that  the  speeches 
which  they  have  delivered,  at  any  rate  at 
such  great  length,  were  necessary  at  all. 
In  fact,  I  have  come  to  the  conclusion 
some  time  ago  that  this  Convention  is 
being  discredited  by  the  length  of  time  we 
devote  to  the  consideration  of  particular 
questions.  The  people  in  all  these  colonies 
are  getting  tired  of  ns,  and  1  am  sure  that, 
speaking  for  my  own  colony,  the  chances  of 
federation  are  not  being  improved  by  the 
length  of  time  we  are  taking  over  the 
business. 

Mr.  McMillan. — Then  let  us  get  to  a 
division. 

Sir  JOHN  FORREST.— Now,  I  would 
like  to  ask  if  those  honorable  members  who 
have  spoken  to-day — especially  T  would 
like  to  ask  my  honorable  friend  (Mr. 
Isaacs),  if  he  thinks  for  a  moment,  or  ever 
had  it  in  his  mind,  that  he  was  going  to 
influence  any  one  to  his  way  of  thinking 
at  this  stage  of  the  proceedings'?  I  have 
an  idea  that  he  never  thought  for  a 
moment  that  the  lengthy,  and,  I  have  no 
doubt,  able  speech  he  delivered  would 
change  a  single  vote  of  any  person  here. 
If  that  is  the  case,  is  it  business  to  speak 
at  any  great  length  1 

Sir  Edward  Braddon.  —  Then  let  us 
get  to  the  vote. 

Sir  JOHN  FORREST. -My  objection 
to  the  proposed  referendum,  especially  to 
a  mass  referendum,  is  very  simple.  I 
say  that  the  referendum  would  annihilate 
altogether  the  influence  of  the  states. 
How  can  any  small  state  agree  to  the  mass 
referendum  when  it  would  have  no  control 
in  any  dispute  between  the  two  Houses, 
seeing  that  its  small  population  would  be 
overwhelmed  by  the  population  of  the 
larger  states?  I  do  nut  think  that,  in  this 
Convention,  we  are  expected  to  explore 
all  our  imaginations,  or  even  to  explore  all 
the  Constitutions  of  every  part  of  the 
world  in  order  to  try  experiments  in  the 
way  of  altering  the  system  of  respon- 
sible government  under  which  we 
[Sir  John  Forrest. 


are  working,  and  under  which  we 
hope  to  continue  to  live.  It  seems  to 
me  that  that  should  not  be  our  object; 
rather,  surely,  we  should  desire  to  go 
along  the  well-beaten  road  of  which  we 
have  knowledge  and  experience,  and 
which  has  certainly  worked  well  in 
the  past,  and,  as  Mr.  Reid  said  in 
Adelaide,  has  raised  our  country  to 
the  highest  pinnacle  of  greatness.  It 
seems  to  me  that  those  who  desire  that 
there  should  be  this  referendum,  and  espe- 
cially this  mass  referendum,  must  be  in 
favour  of  one  House  of  Parliament  only. 
I  feel  certain  that  they  are,  because  it 
means  only  one  House  of  Parliament.  It 
is  no  use  having  two  Houses  of  Parliament 
if  one  is  to  be  subordinated  to  the  other, 
and  it  means  amalgamation  or  unification. 
Well,  we  are  not  prepared  for  unification 
or  amalgamation,  and  therefore  if  this  mass 
referendum  is  to  find  a  place  in  this 
Constitution,  and  the  difficulties  between 
the  two  Houses  of  Parliament  are  to  be 
settled  by  a  reference  to  the  whole  of  the 
people  of  the  Commonwealth,  it  is  impos- 
sible for  me  to  advocate  its  acceptance  in 
the  colony  I  represent. 

Mr.  KINGSTON  (South  Australia).— 
I  simply  rise  for  the  purpose  of  defining^ 
the  position  I  intend  to  take  up  with  regard 
to  this  question.  I  shall  vote  for  the 
amendment,  which  simply  seeks  to  estab- 
lish the  principle  that  under  some  circum- 
stances the  people  shall  be  consulted  with 
reference  to  federal  legislation. 

Sir  John  Forrest. — Whenever  there  is, 
a  difference  between  the  two  Houses. 

Mr.  KINGSTON.— Certainly  not  when- 
ever there  is  a  difference,  but  the  honor- 
able member  will  see  that,  as  the  amend- 
ment is  proposed,  a  great  deal  of  time  has 
necessarily  to  elapse.  Consultation  will 
take  place,  and  the  two  Houses  will  have 
to  be  sent  to  a  dissolution;  and  I  think  it 
is  highly  improbable  that  the  necessity 
will  ever  arise  for  the  referendum  being 
resorted  to. 

Sir  John  Forrest. — Do  not  put  it  in 
the  Bill,  then. 
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Mr.  KINGSTON.— But  I  say  at  the 
same  time  that  it  is  an  important  provision 
that  the  will  of  the  people  shall  prevail  in 
national  questions,  and  therefore  I  think 
that  this  provision  should  be  in.  I  would 
remind  honorable  members  that  under  the 
oircumstancea  under  which  we  are  met  here 
tlicv  should  |  ay  particular  respect  to  the 
principle  of  the  referendum.  To  suggest 
that  the  people  are  unable  to  express  their 
views  on  this  or  any  other  question  seems 
to  me  to  imply  a  forgetfulness  of  the 
fact  that  not  one  line  or  letter  of  this 
Constitution  can  become  law  until  it  has 
been  referred  to  a  referendum  of  the 
people  of  Australia,  in  which  they  will  be 
called  upon  to  express  their  opinion  upon 
the  whole  of  this  Bill.  I  wish  it  to  be 
perfectly  understood  that,  whilst  I  con- 
ceive that  in  national  questions  the  people 
generally  should  be  consulted  by  a  mass 
referendum,  I  am  not  prepared  to  vote 
for  a  mass  referendum  in  all  cases,  parti- 
cularly in  those  cases  where  state  interests 
are  involved,  and  where  there  are  conflict- 
ing interests  in  the  different  colonies.  As 
has  been  put  by  Sir  Edward  Braddon,  a 
question  like  adult  suffrage  would  un- 
doubtedly be  a  national  question,  in 
which  the  interests  of  the  states  are 
identical,  and  might  well  be  deter- 
mined by  a  national  referendum.  But, 
on  the  other  hand,  as  regards  a  ques- 
tion which  is  one  of  the  most  important 
which  it  is  proposed  to  leave  to  the 
decision  of  the  Federal  Parliament — as  to 
the  conditions  under  which  the  surplus 
is  to  be  distributed  amongst  the  different 
colonies,  a  matter  involving  £4,000,000 
or  £5,000,000  a  year — I  contend  that  it 
is  essentially  a  state  question,  in  which 
the  interests  of  the  states  must,  in  the 
natural  order  of  things,  be  absolutely  con- 
flicting ;  and  to  permit  it  to  be  decided  on 
the  basis  of  population,  without  taking 
into  account  the  position  of  the  different 
states,  would  be  to  place  in  the  hands  of 
the  larger  colonies  an  instrument  of  pos- 
sible oppression  which  I,  for  one,  wrould 
not  be  prepared  to  give  to  them. 


Sir  John  Forrest. — How  could  the  two 
cases  be  divided  ? 

Mr.  KINGSTON.— I  took  some  trouble 
in  Sydney  to  introduce  to  the  Conven- 
tion a  scheme  for  the  division  of  cases  for 
submission  to  the  people.  In  the  great 
majority  of  instances,  when  there  is  a 
necessity  for  a  referendum,  the  national 
referendum  should  prevail,  but  when  there 
is  even  a  minority  in  the  House  of  Repre- 
sentatives who  desire,  and,  in  the  way  I 
suggested,  express  their  wish,  for  a  refer- 
endum, not  only  to  the  people  of  Aus- 
tralia generally,  but  to  the  people  of  the 
states  as  well,  let  the  dual  referendum 
be  resorted  to.  Under  those  circum- 
stances, sir,  and  while  I  shall  vote  for 
the  proposal,  I  could  not  vote  for  its 
general  application  in  all  cases.  If  it  is 
subsequently  desired  that  the  dual  refer- 
endum shall  be  resorted  to  in  all  cases  I 
see  no  objection  to  that.  It  will  seldom 
be  resorted  to;  but  it  will  aid  in  fully 
determining  the  question  as  to  whether 
the  action  of  the  two  Houses  is  consistent 
with  the  wishes  of  the  people  of  the 
states.  But  to  permit  the  mass  referen- 
dum in  all  cases  I  could  not  agree  to.  I 
thought  it  was  fair  to  make  these  few 
remarks  to  prevent  any  misunderstanding 
as  to  any  subsequent  action  I  might 
take. 

Question — That  the  words  "  The  pro- 
posed law  shall  be  referred  to  the  direct 
determination "  proposed  to  be  inserted 
be  so  inserted  — put. 

The  committee  divided  — 

Ayes       ...  ...  ...      15 

Noes       ...  ...  ...     30 

Majority    against     Mr.     Isaacs' )   1  - 
amendment        ...  ...  f 


Berry,  Sir  G. 
Brunker,  J.  N. 
Carruthers,  J.  H. 
Cockburn,  Dr.  J.  A. 
Deakin,  A. 
Gordon,  J.  H. 
Higgins,  H.  B. 
Holder,  F.  W. 


Ayes. 

Kingston,  C.  C. 
Peacock,  A  J. 
Quick,  Dr.  J. 
Reid,  G.  H. 
Trenwith,  YV.  A. 
Turner,  Sir  G. 

Teller. 
Isaacs,  I.  A. 
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Noes. 

Abbott,  Sir  J.  P.  Howe,  J.  H. 
Braddon,  Sir  E.  N.  C.    Leake,  G. 

Briggs,  H.  Lee  Steere,  Sir  J.  G. 

Brown,  N.  J.  Lewis,  N.  E. 

Clarke,  M.  J.  McMillan,  W. 

Dobson,  H.  Moore,  VV. 

Douglas,  A.  O'Connor,  R.  E. 

Downer,  Sir  J.  W.  Solomon,  V.  L. 

Forrest,  Sir  J,  Symon,  -L  H. 

Fraser,  S  Venn,  H.  W. 

Fysh,  Sir  P.  0.  Walker,  J.  T. 

Glynn,  P.  M.  Wise,  B.  R. 

Grant,  C.  H.  Zeal,  Sir  W.  A. 
Hackett,  J.  W. 

Hassell,  A.  Y.  Teller. 

Henning,  A.  H.  Barton.  E. 

Question  so  resolved  in  the  negative. 

The  CHAIRMAN.— The  question  now 
is  that  the  paragraph  stand  part  of  the 
clause. 

Mr.  HIGGINS  (Victoria).— I  have  given 
notice  of  a  motion  to  strike  out  the  words 
"  of  three-fifths  "  in  this  paragraph,  as  to 
the  voting  together.  The  position  at  pre- 
sent is,  that  after  there  has  been  a  double 
dissolution,  and  the  Houses  cannot  agree, 
there  shall  be  a  joint  sitting,  and  then 
if  it  is  affirmed  by  a  majority  of  three- 
fifths  of  the  members  present  and  voting 
thereat 

Mr.  REID  (New  South  Wales).— I  wish 
to  draw  attention  to  some  words  before 
the  words  "three-fifths"  in  this  paragraph, 
so  that  there  shall  be  no  misunderstand- 
ing on  the  very  important  subject  of  proce- 
dure when  the  two  Houses  have  assembled. 
Although  several  honorable  members  dis- 
agree from  me  and  say  that  it  is  not  so, 
t  gather  from  these  words  that  after  the 
dissolution  on  the  Bill  the  only  question 
for  that  joint  sitting  will  be  the  question 
that  the  Bill  do  now  pass. 

Mr.  Barton. — Or  be  now  affirmed. 

Mr.  REID. — Or  that  it  be  now  affirmed. 
If  that  is  understood  I  have  nothing 
further  to  say.  I  only  feel  that  the 
words  are  slightly  open  to  ultimate  dis- 
agreement perhaps,  and  it  would  be  a 
great  calamity  if,  when  the  two  Houses 
did  assemble,  there  was  any  quibble  over 
procedure.      If  my  honorable  friends  are 


perfectly    satisfied   that  these  words  will 
allow  of  no  other  construction 

Mr.   Kingston. — Won't  they  permit  of 
amendment? 

Mr.  REID.— That  is  the  point.  If 
these  words  are  such  that  they  will  not 
allow  of  any  amendment  or  of  going  into 
details  1  am  perfectly  satisfied  ;  but  I  am 
afraid  that  thej7  are  too  open  and  vague ; 
and  after  the  turmoil  of  a  general  eleetion 
over  the  Bill  as  it  stood,  and  the  disagree- 
ment as  it  stood,  it  would  be  a  thousand 
pities  if  any  difference  arose  in  the  joint 
sitting  on  such  questions,  because  it  would 
nullify  the  whole  Constitution,  and  there 
would  be  no  guide.  One  honorable  mem- 
ber in  the  heat  of  a  political  conflict, 
aiming  perhaps  at  securing  one  point  he 
had  been  identified  with,  might  assert 
his  right,  when  the  Houses  met  to  de- 
liberate on  the  Bill  and  vote  on  the  Bill, 
to  test  the  joint  sitting  on  a  particular 
point,  and  what  authority  would  deter- 
mine the  question  whether  he  could  or 
could  not  ?  I  think  it  would  be  the  gene- 
ral wish — certainly  I  feel  rather  anxious 
j  about  it,  because,  if  such  points  arise, 
there  would  be  no  authority  to  determine 
them,  so  far  as  I  can  see — that  the  Draft- 
ing Committee  should  take  the  matter 
into  their  consideration,  and  see  that  it 
is  put,  if  necessary,  beyond  any  doubt. 

Mr.  BARTON  (New  South  Wales).— I 
shall  have  great  pleasure  in  seeing  that 
this  matter  is  thoroughly  considered.  At 
present  the  position  of  it  seems  to  me  to 
be  tolerably  clear.  The  Bill  provides  that 
if,  after  the  dissolution,  the  proposed  law 
again  fails  to  pass,  the  Governor  may  con- 
vene this  joint  sitting,  which  is  the  subject 
of  the  last  part  of  the  clause,  and  that  then 
the  members  present  at  the  joint  sitting 
may  deliberate  and  shall  vote  together. 
The  words  "  may  deliberate  "  mean  that 
they  can  debate  the  subject,  and  the 
words  "  shall  vote "  mean  that  when 
they  vote  under  this  clause  they  shall  vote 
as  one  body  ;  they  have  to  vote  together 
on  the  proposed  law.  So  far  it  is  clear. 
Then  if  it  is  affirmed   by  a  majority  of 
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three-fifths  of  the  members  present  and 
voting  thereon,  it  shall  be  deemed  to  have 
been  duly  passed.  It  is  either  affirmed 
or  not  affirmed.  If  it  is  affirmed — that  is 
iy,  if  a  motion  that  the  proposed  law 
be  now  affirmed  is  carried,  it  is  taken  to 
have  been  duly  passed.  I  take  it  that  if 
there  is  any  possibility  of  making  an 
amendment,  which  I  doubt  very  much, 
that  would  not  be  an  affirmation  of  the 
law  ;  hut  if  there  is  a  majority  of  three- 
fifths,  they  will  take  care  that  there  is  no 
amendment. 

Sir  George  Turner. — Can  they  not  vote 
separately  on  each  question  in  dispute  ? 

Mr.  BARTON.— I  do  not  think  so. 
My  belief,  and  it  is  a  strong  belief,  of  this 
as  it  stands  is  that  if  the  law  is  affirmed, 
which  seems  to  be  the  only  question,  it  is 
taken  to  have  been  duly  passed.  The 
proposed  law  is  only  spoken  of  as  a  whole. 
The  vote,  it  seems  to  me,  must  clearly  be 
taken  on  the  Bill.  I  will  take  care  that 
the  matter  is  reconsidered,  and  if  after 
reconsideration  any  doubt  remains  we  will 
clear  up  the  doubt. 

Mr.  SOLOMON  (Smith  Australia).— 
There  appears  to  me  to  be  another  part  of 
this  paragraph  which  may  possibly  be 
liable  to  misconstruction.  I  fail  to  see 
that  there  is  any  necessity  to  put  the 
word  "a  majority  of"  in  the  cl;»u<e. 
These  words  may  give  rise  to  a  difficulty 
in  the  future.  Why  should  we  not  say 
"three -fifths"?  If  the  clause  is  affirmed 
by  three-fifths  of  the  members  present 
there  can  be  no  mistake  about  it.  The 
word  "  three- fifths  "  is  plain  English  and 
is  simple,  but  if  you  retain  the  words  "a 
majority  of  three- fifths,"  what  does  it 
mean  % 

Mr.  Howe. — Move  to  omit  the  words. 

Mr.  SOLOMON.— I  beg  to  move- 
That  the  words  "  a  majority  of"  he  omitted. 

"Will  the  leader  of  the  Convention,  as 
representing  the  Drafting  Committee,  tell 
me  what  the  words  "  a  majority  of  three- 
fifths  "  may  be  construed  to  mean  1 

Mr  Barton. — It  seems  to  me  that  to 
be  affirmed  by   a  majority  of  three-fifths 


means  the  same  thing  as   if  it  was  stated 
that  the  law  is  affirmed  by  three -fifths. 

Mr.  SOLOMON.— I  would  ask  honor- 
able members  to  omit  the  words  "a  majo- 
rity of,"  because  they  are  utterly  unneces- 
- 1  iv,  and  may  lead  to  some  difficulty. 

Mr.  Kingston.  —  It  would  make  it 
clearer. 

Mr.  Barton. — We  may  as  well  leave  it 
to  the  Drafting  Committee. 

Mr.  HIGGINS  (Victoria).— If  the  words, 
"a  majority  of"  are  struck  out,  it  will 
prevent  me  from  moving  an  effective 
alteration  of  the  word  "three-fifths."  If  I 
had  known  that  this  suggestion  was 
seriously  entertained,  I  should  certainly 
have  spoken  on  it. 

The  CHAIRMAN.— Perhaps  the  honor- 
able member  had  better  speak  now  to  the 
two  questions — one  is  a  drafting  question, 
and  the  other  is  a  question  of  substance. 
The  division  on  the  former  may  be  taken 
as  a  test  vote  on  the  latter. 

Mr.  HIGGINS.— I  am  absolutely  in 
your  hands,  sir.  I  have  a  very  short 
speech  to  make  with  regard  to  the  word 
"three-fifths."  I  wish  to  omit  this 
word,  so  that  the  phrase  will  read  that 
if  the  proposed  law  is  affirmed  by  a  ma- 
jority of  the  members  present  and  voting 
thereon  it  shall  be  taken  to  have  passed. 

Mr.  Howe. — Oh,  this  was  a  compro- 
mise made  in  Sydney. 

Mr.  HIGGINS.— May  I  correct  the 
honorable  member,  for  whose  opinion  I 
have  the  utmost  respect?  I,  certainly, 
for  one — merely  one  of  50 — disclaim  any- 
thing of  a  compromise  on  this  clause. 

Mr.  Isaacs. — There  was  no  compro- 
mise. 

Mr.  HIGGINS.  —  I  hope  it  will  be 
understood,  as  distinctly  as  anything  can 
be  understood,  that  I  made  no  compro- 
mise on  the  clause.  I  want  to  omit  the 
word  fc  three-fifths." 

The  CHAIRMAN.— I  understand  that 
the  honorable  member  is  willing  to  take 
the  division  on  the  amendment  to  omit 
the  words  "  a  majority  of  "  as  a  test  divi- 
sion   on   his   own    proposal    to   omit   the 
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word  "three-fifths."     It  will  come  to  the 
same  thing. 

Mr.  HIGGINS.— Yes ;  I  understand 
that  if  Mr.  Solomon's  amendment  be 
carried  it  will  be  a  defeat  of  my  amend- 
ment. What  I  want  to  do  is  to  retain 
the  words  "a  majority  of"  and  to 
omit  the  word  "  three-fifths."  My  idea 
is  to  secure  finality.  After  all  this  tre- 
mendous machinery  has  been  brought  into 
play  we  want  at  least  to  have  some  finality, 
in  order  that  the  business  of  the  Queen  in 
Australia  may  proceed.  I  appeal  to  prac- 
tical politicians  here  who  have  had  far 
more  experience  in  practical  politics  than 
ever  I  have,  if  there  is  not,  after  all,  one 
fundamental  thing  to  be  attained,  that  is, 
to  get  the  business  carried  on  somehow  ? 
Let  the  Queen's  Government  be  carried 
on  is  the  essential  first  condition  to  be 
achieved.  Suppose  you  have  an  Appro- 
priation Bill  carried  in  two  sessions,  and 
rejected  by  the'  Senate. 

Mr.  Dobson. — Is  that  possible  1 

Mr.  Kingston. — You  will  have  to  wait 
for  a  double  dissolution  to  get  your 
Appropriation  Bill. 

Mr.  HIGGINS. — Keep  an  Appropriation 
Bill  in  your  mind,  because  I  am  putting 
the  most  awkward  case  which  can  arise, 
and  it  is  quite  possible  that  it  may  arise. 
The  Senate  has  full  power  to  reject  an 
ordinary  Appropriation  Bill  if  its  sugges- 
tions are  not  accepted.  Suppose  that 
after  an  Appropriation  Bill  has  been 
passed  in  two  sessions  the  Senate  persists 
in  saying — "  We  will  not  have  it,"  the 
next  step  is  to  be  a  double  dissolution, 
an  appeal  to  the  people,  and  an  appeal 
to  the  states.  If  after  the  elections 
the  two  Houses  are  still  irreconcilable, 
they  are  to  meet  together  as  one  body 
and  to  decide  the  matter  in  dispute 
by  a  majority  of  three-fifths.  There 
might  be  90  members  in  the  joint  body, 
60  of  them  being  members  of  the  House 
of  Representatives,  and  30  members  of 
the  Senate,  and,  under  this  provision,  un- 
less 54  members  voted  for  the  Appropria- 
tion Bill  it  could  not  be  passed.  I  ask 
[Mr.  Hhjqins. 


honorable  members — I  do  not  care  whether 
they  are  liberals  or  conservatives,  whigs 
or  tories,  members  of  the  labour  party  or 
socialists — is  this  a  state  of  things  which, 
as  practical  men,  we  should  allow  to 
exist?  If  53  members  voted  for  the 
Appropriation  Bill  and  27  members  voted 
against  it,  are  we  to  allow  the  Bill  to  be 
thrown  out  and  the  whole  of  the  civil 
service  to  be  disorganized?  All  I  want 
is  that,  to  attain  some  kind  of  finality,  we 
should  let  the  majority  rule. 

Mr.  Symon.  — Suppose,  when  the  two 
Houses  met  together,  you  could  not  get  a 
majority  for  the  Appropriation  Bill,  what 
then  ? 

Mr.  HIGGINS.— Then  the  Bill  would 
be  thrown  out,  and  a  new  Bill  could  be 
brought  in. 

Mr.  Symon.  — The  same  thing  could  take 
place  under  the  clause  as  it  stands. 

Mr.  HIGGINS.— Yes,  but  it  must  be 
remembered  that  behind  the  53  members 
who  voted  for  the  Appropriation  Bill  you 
would  have  disappointed,  baffled,  and  angry 
constituents,  and  the  result  of  the  arrange- 
ment would  be  that  the  minority,  or  rather 
a  fraction  of  the  minority,  would  rule.  Al- 
though mistakes  are  often  made  under 
majority  rule,  I  have  no  hesitation  in  say- 
ing that  things  are  much  better  under 
majority  rule  than  they  would  be  under 
minority  rule.  I  would  much  rather  give 
effect  to  the  wishes  of  the  people  repre- 
sented by  the  53  members  than  to  the  wishes 
of  those  represented  by  the  37  members. 
The  result  of  the  provision  in  the  clause 
would  be  to  put  a  tremendous  strain  upon 
the  Constitution.  After  all  is  said  and 
done,  the  principle  of  majority  rule  is  not 
a  fetish,  it  is  not  a  theory  ;  it  is  merely 
the  most  practical  of  common  sense.  It 
means  that,  instead  of  people  righting 
and  putting  a  strain  upon  their  physical 
powers  they  shall  meet  together  and  count 
heads.  The  provision  in  the  Bill  would 
prevent  that  section  of  the  people  whose 
opinions  were  represented  by  the  53  mem- 
bers from  having  their  wishes  carried 
out,   while  a  fraction   of    the  people  who 
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were  represented  by  the  37  members 
would  have  their  wishes  earried  into  effect. 
Tli is  question  has  nothing  to  do  with  the 
question  of  representation  of  the  large  and 
small  states.  It  will  be  found  that  in 
both  the  Senate  and  the  House  of  Repre- 
sentatives you  will  have  very  much  the 
same  proportion  upon  the  one  side  as  you 
have  upon  the  other,  and  it  will  hardly 
ever  happen  that  the  question  of  dividing 
the  small  and  the  large  states  will  arise. 
The  question  we  have  to  consider  now  is 
whether  the  majority  or  the  minority 
should  rule  ?  My  experience  is  that  among 
minorities  you  find  as  great  divergencies 
of  opinion  as  exist  between  the  majority 
and  the  minority.  All  the  malcontents 
flock  to  join  those  who  say  no,  but  the 
reasons  actuating  those  who  vote  in  the 
negative  will  be  very  different  and  very 
conflicting.  The  result  of  this  provision 
is  that  the  affairs  of  the  country  will  be 
governed  by  a  mere  fraction  of  a  minority, 
helped  by  the  remaining  members  of  the 
minority.  In  the  wisdom  of  the  Conven 
tion  the  instincts  of  right  government 
possessed  by  the  great  bulk  of  the  popula- 
tion have  been  trampled  upon. 

Mr.  Symon. — That  is  not  a  very  proper 
remark  to  make. 

Mr.  HIGGINS.— I  shall  repeat  it,  be- 
cause I  feel  that  it  is  an  absolutely  proper 
remark.  Rightly  or  wrongly,  we  have 
trampled  npon  these  instincts  in  the  re- 
spect that  we  are  going  against  the  prin- 
ciple of  the  rule  of  the  majority.  I  need 
not  refer  to  the  recent  debates  in  which 
the  question  has  been  mooted  ;  but  I  say 
if  you  want  the  Constitution  carried  you 
must  give  way  to  what  certain  honorable 
members  will  call  a  shibboleth — a  fad — 
and  you  must  allow  the  majority  to  rule 
in  the  final  result.  I  appeal  to  honorable 
members  to  reject  the  amendment  of  the 
honorable  member  (Mr.  Solomon).  If  the 
honorable  member's  amendment  is  nega- 
tived, I  shall  move  to  strike  out  the 
words  "  of  three-fifths." 

Mr.    SOLOMON    (South   Australia).— 
Perhaps   it  would  save  .the    time  of   the 
[140] 


Convention  if,  temporarily  at  any  rate,  I 
wit  hdrew  the  amendment  I  have  proposed, 
to  enable  the  honorable  and  learned  mem- 
ber (Mr.  Higgins)  to  move  his  amendment. 
My  amendment  really  relates  to  what  is 
merely  a  question  of  drafting. 

Tho  amendment  was,  by  leave,  with- 
drawn. 

Mr.  HIGGINS  (Victoria).— I  beg  to 
move — 

That  the  words  "  of  three-fifths  "  be  struck 
out. 

Mr.  WALKER  (New  South  Wales).— 
The  honorable  and  learned  member  (Mr. 
Higgins)  seems  to  have  forgotten  that  the 
joint  meeting  provided  for  in  the  clause  is 
to  be  a  meeting  of  the  two  Houses — the 
Senate  and  the  House  of  Representatives — 
and  that  if  a  bare  majority  were  allowed 
to  carry  the  vote,  the  Senate  would  be 
out-voted  every  time. 

Mr.  Higgins.  — Yon  assume  that  the 
members  of  the  Senate  will  vote  together. 

Mr.  WALKER.— We  have,  I  think,  in 
the  provision  in  the  clause,  very  happily 
hit  upon  the  correct  proportion.  The 
honorable  member  (Mr.  Isaacs)  gave  us  in 
Sydney  a  very  interesting  description  of 
the  Constitution  of  the  Storthing  of  Nor- 
way, which,  he  told  us,  was  elected  upon 
a  common  basis.  Twenty-five  per  cent,  of 
the  members  of  that  body  are  elected 
from  amongst  the  whole  House  to  form 
the  Lagthing,  while  the  remaining  mem- 
bers constitute  the  Odelsthing.  If  these 
two  bodies  do  not  agree,  the  combined 
House  deliberates,  and  the  measure  before 
it  must  be  passed  by  a  two-thirds  majority. 
Here  we  provide  that  there  must  be  a 
majority  of  three-fifths,  which  is,  I  think, 
a  fraction  equivalent  to  the  two- thirds 
majority  required  in  Norway.  I  will  use 
percentages  to  explain  exactly  what  1 
mean.  In  the  Storthing,  one-fourth  of 
course  means  25  per  cent. 

Mr.  Isaacs. — One-fourth  generally  means 
25  per  cent,  anywhere. 

Mr.  WALKER. — It  is  provided  in  the 
Norwegian  Constitution    that  a   measure 
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cannot  be  passed  by  the  Storthing  with- 
out a  majority  of  two  -  thirds  voting 
in  its  favour.  A  majority  of  two- 
thirds  is  equivalent  to  67  per  cent, 
of  the  members  of  the  joint  Houses. 
In  our  own  case,  the  Upper  House  or 
Senate  will  be  half  as  numerous  as  the 
Lower  House,  and  the  three-fifths  majority 
will  be  equivalent  to  60. 

Mr.  Higgins.  —  Three-fifths  equivalent 
to  60  ? 

Mr.  WALKER.— Yes,  out  of  100.  The 
67  per  cent,  in  the  case  of  the  Norwegian 
House  only  represents  89J  per  cent,  of 
the  Lower  House.  In  our  own  case  the 
60  per  cent,  of  the  joint  meeting  repre- 
sents 89-55  per  cent,  of  the  Lower  House. 
If  the  Odelsthing  vote  unanimously  and 
the  House  of  Representatives  vote  unani- 
mously, they  can  practically  have  their 
own  way,  and  this  is,  therefore,  a  very 
democratic  proposal,  and  I  trust  that  it 
will  be  carried. 

[The  Chairman  left  the  chair  at  two 
minutes  past  five  o'clock  p.m.  The  committee 
resumed  at  thirty -five  minutes  past  seven 
o'clock  p.m.] 

Question  —  That  the  words  "of  three- 
fifths  "  proposed  to  be  struck  out  stand 
part  of  the  paragraph — put. 

The  committee  divided — 


Ayes 

27 

Noes 

10 

Majority  against  the  amendment 

17 

Ayes. 

Abbott,  Sir  J.  P. 

Howe,  J.  H. 

Braddon,  Sir  E.  N. 

C.     Kingston,  C.  C. 

Briggs,  H. 

Leake,  G. 

Cockburn,  Dr.  J.  A 

Lee  Steere,  Sir  J 

G. 

Douglas,  A. 

Lewis,  N.  E. 

Forrest,  Sir  J. 

McMillan,  W 

Fraser,  S. 

O'Connor,  R.  E. 

Fysh,  Sir  P.  O. 

Solomon,  V.  L. 

Glynn,  P.  M. 

Symon,  J.  H. 

Grant,  C.  H. 

Venn,  H.  W. 

Hackett,  J.  W. 

Wise,  B.  R. 

Hassell,  A.  Y. 

Zeal,  Sir  W.  A. 

Henning,  A.  H. 

Teller. 

Holder,  F.  W. 

Barton.  E. 

[Mr.   Walhor. 

Noes. 


Berry,  Sir  G. 
Brunker,  J.  N. 
Carruthers,  J.  H. 
Deakin,  A. 
Isaacs,  I.  A. 
Peacock,  A.  J. 


Quick,  Dr.  J. 
Reid,  G.  H. 
Turner,  Sir  G. 

Teller. 
Higgins,  H.  B. 


Question  so  resolved  in  the  affirmative. 

The  CHAIRMAN.— The  question  now 
is  that  paragraph  (2),  as  amended,  stand 
part  of  the  clause. 

Mr.  SOLOMON  (South  Australia).— 
There  is  another  amendment  which  I  de- 
sire to  move,  and  which,  I  think,  will 
have  the  consideration  of  the  Convention. 
In  the  paragraph  we  find  these  words — 

If  it  is  affirmed  by  a  majority  of  three-fifths 
of  the  members  present  and  voting  thereon,  it 
shall  be  taken  to  have  been  duly  passed  by  the 
Senate  and  the  House  of  Representatives,  and 
shall  be  presented  to  the  Governor-General  for 
the  Queen's  assent. 

According  to  these  words  it  does  not  seem 
to  make  any  difference  whether  or  not 
there  happens  to  be  present  only  oue-half 
of  the  representatives  of  each  House.  It 
is  laid  down  that  a  three-fifths  majority 
would  be  sufficient  to  carry  a  Rill.  I  take 
it  that  the  general  desire  is  there  should 
be  a  vote  of  three-fifths  of  the  members  of 
both  Houses,  and  it  is  on  that  point  I  wish 
to  take  the  feeling  of  the  Convention. 
I  do  not  wish  to  delay  the  proceedings 
any  longer  than  can  possibly  be  helped, 
and  I  shall  make  my  remarks  as  few  as 
possible.  We  do  not  want,  in  the  joint 
action  of  the  two  Houses,  a  question  of 
paramount  importance,  perhaps,  to  some 
of  the  states,  to  be  decided  by  anything 
but  three-fifths  of  the  members.  We  do 
not  want  to  decide  such  questions  by  three- 
fifths  of  those  who  happen  to  be  present 
in  the  House,  when,  perhaps,  only  one- 
half  the  representatives  of  the  Senate  and 
half  the  representatives  of  the  Lower  House 
are  in  their  seats.  If  there  is  to  be  an 
appeal  to  the  two  Houses,  all  of  us  who 
ask  a  reasonable  solution  of  the  difficulty 
desire  there  should  be  the  voice  of  three- 
fifths  of  both  Houses. 
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Mr.    Holder.  —  If    members    do    not 

trouble    to   attend,   it    eannot  be  a    very 
burning  question. 

Mr.  SOLOMON.— That,  of  course,  may 
be  a  way  of  getting  over  the  difficulty; 
still,  we  do  not  desire  to  have  an  impor- 
tant question  trusted  to  the  chance  of 
members  thinking  that  it  is  of  sufficient 
importance  to  attend  in  their  places. 

Mr.  O'Connor.— Will  not  each  House 
take  care  that  all  its  members  attend  ? 
They  can  make  a  call  of  the  House. 

Mr.  SOLOMON.— That  is  another  pro- 
bability or  possibility,  but  I  think  it  is 
desirable  that  if  we  are  to  put  a  provision 
in  the  Constitution  affecting  decisions  of 
vital  moment  we  ought  not  to  trust  the 
matter  to  the  chance  of  the  members 
taking  a  sufficient  interest  in  it  to  insure 
their  attendance.  This  has  been  put  for- 
ward by  those  who  fathered  the  whole  of 
the  provisions  for  dead-locks  as  a  reasonable 
solution  that  there  should  be  three-fifths 
of  the  members  of  both  Houses  sitting 
jointly  to  decide  the  question  and  to 
exercise  the  fullest  possible  powers,  pro- 
bably to  veto  the  action  of  one  House. 

Mr.  Holder. — The  clause  says  those 
present  and  voting ;  we  do  not  leave  it  to 
chance. 

Mr.  SOLOMON.  —  That  is  precisely 
where  we  do  leave  it  to  chance.  The  whole 
of  the  debate  has  pointed  to  the  advisa- 
bility of  three-fifths  of  the  members  of  the 
two  Houses,  sitting  jointly,  having  the 
final  power  to  decide,  yet  we  are  leaving 
the  whole  thing  open  to  chance  as  to 
whether  there  will  be  a  full  and  repre- 
sentative gathering  of  members  of  both 
Houses.  I  ask  honorable  members,  and 
especially  those  who  desire  to  protect,  as 
far  as  they  can,  the  state  rights  which 
we  have  striven  to  protect  all  through, 
to  say  that,  in  a  case  like  this,  where 
a  vital  question  is  to  be  left  to 
the  decision  of  the  two  Houses  sitting 
together,  there  shall  be  a  representative 
gathering,  that  there  shall,  at  any  rate, 
be  the  bulk  of  the  members  of  both 
Houses   present,   and    that    the    majority 


Shall  be  something  like  the  majority 
which  we  insist  upon  in  some  of  our  pro- 
vincial Constitutions — that  is,  an  absolute 
majority  of  the  two  Houses.  I  ask  any 
honorable  member  who  has  taken  part  in 
implanting  these  provisions  in  the  Consti- 
tution whether  that  is  not  honestly  what 
the  whole  Convention  means ;  whether  the 
Convention  does  not  mean  that  in  a  case 
like  this,  where  we  leave  the  question  to 
the  arbitrament  of  the  two  Houses,  we 
shall  not  leave  it  to  chance  work  1 

Mr.  Holder. — We  do  say  distinctly 
that  it  shall  be  a  majority  of  those  present 
and  voting. 

Mr.  SOLOMON.— That  is  not  what  is 
meant  by  a  great  many  members.  What 
we  mean  is  that  if  we  are  going  to  leave 
the  question,  not  to  a  mass  referendum  of 
the  people,  but  to  a  referendum  of  the  two 
Houses,  because  that  is  really  what  it  will 
be,  we  should  surround  it  with  sufficient 
safeguards  to  provide  that  the  two  Houses 
are  properly  represented.  Therefore,  I 
beg  to  move  the  following  amendment  : — 

That  the  words  ' '  present  and  voting  thereon  " 
be  struck  out,  and  that  after  the  words  "  mem- 
bers" the  following  words  be  inserted: — "of 
the  Senate  and  House  of  Representatives." 

What  have  we  meant  all  through  1  Have 
we  not  meant  that  there  shall  be  an 
absolute  majority  of  the  two  Houses? 
Have  we  meant  to  give  away  the  whole 
of  our  powers,  not  to  a  mass  referendum 
or  a  dual  referendum,  but  to  the  two 
Houses  sitting  together,  without  some 
control  as  to  the  number  of  members  who 
shall  vote  upon  the  question?  Surely  we 
do  not  intend  that  a  question  of  vital 
interest  to  the  states  should  be  decided 
by  three-fifths  of  .  the  members  pre- 
sent in  perhaps  a  thin  House.  I  ad- 
mit that  Mr.  Holder's  interjection  as  to 
the  interest  taken  in  it,  providing  that 
the  House  will  be  a  full  one,  has  a  certain 
amount  of  reason  ;  but,  still,  1  would  ask  : 
Can  we  in  a  matter  of  this  kind  leave  any- 
thing to  ehanoef  Is  it  not  better,  as  we 
are  making  some  hard-and-fast  rule  as  to 
the  mode  of  deciding  the  difficulty  between 
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the  two  Houses,  that  we  should  also  say 
exactly  what  we  mean — that  it  should  be  a 
three-fifths  majority  of  the  Houses  voting 
together,  and  not  perhaps  three-fifths  of 
50  per  cent,  of  the  members  of  the  two 
Houses.  I  am  sure  there  are  members  of 
this  Convention  who  will  recognise  that 
this  is  a  matter  of  importance,  and  that 
they  do  not  wish  to  leave  to  the  chance 
of  what  possibly  may  happen  a  question 
which  may  be  of  vital  importance  to  some 
of  the  larger  states. 

Mr.  BARTON  (New  South  Wales).— I 
hope  that  Mr.  Solomon's  amendment  will 
not  be  carried. 

Mr.  Deakin. — It  will  render  the  whole 
thing  absurd. 

Mr.  BARTON.— Under  this  Constitu- 
tion, each  House  will  have  the  power  to 
make  standing  orders  for  the  conduct  of 
its  business,  and  there  is  also  power  to 
make  standing  orders  for  the  business  of 
the  Houses  collectively.  If  honorable 
members  will  refer  to  clause  51 — I 
think  the  last  sub-section — they  will 
see  that  there  is  ample  power  to  pass 
standing  orders  for  the  business  of  the 
Houses  severally  and  collectively.  Mr. 
Solomon  wishes  to  tie  the  matter  up  in 
this  way  :  That  unless  three-fifths  of  the 
members  of  the  Federal  Parliament  choose 
to  combine  and  vote  in  the  affirmative, 
unless  so  many  members  as  out  of  the 
whole  number  of  members  of  the  two 
Houses  will  give  a  majority  of  three- 
fifths  in  all  cases,  the  measure  in  dispute 
cannot  be  carried.  Is  it  not  enough  to 
provide  that  there  shall  be  a  majority  of 
three-fifths  of  the  votes  of  those  present? 

Mr.  Solomon. — Will  the  standing  orders 
override  this  provision? 

Mr.  BARTON. — No;  but  standing  orders 
can  be  passed  within  a  day  providing  for 
a  call  of  the  two  Houses  on  such  an  occa- 
sion, and  as  each  House  has  the  privileges 
of  the  House  of  Commons,  it  can  formulate 
such  provisions  as  it  likes  to  make  a  call 
of  the  House. 

Sir  Edward  Braddon. — Under  clause 
51? 

[Mr.  Solomon, 


Mr.  BARTON.  —  Under  clause  51, 
standing  orders  can  be  passed  to  meet  any 
such  case;  and  while  the  Houses  have  the 
same  privileges  and  powers  as  the  House 
of  Commons,  they  have  ample  authority 
to  make  the  reports  of  all  such  cases,  and 
deal,  by  way  of  contempt,  with  persons 
who  disobey  the  call  of  the  Houses.  It 
may  be  that  they  will  never  have  occasion 
to  go  to  that  length,  but  they  have  the 
power  to  enforce  the  attendance  of  honor- 
able members.  If,  however,  Mr.  Solomon's 
amendment  is  carried,  it  will  be  left  in 
the  power  of  a  certain  number  of  honor- 
able members  of  the  Federal  Parliament 
to  absent  themselves  for  the  purpose  of 
defeating  a  certain  proposal  for  which 
there  was  a  sufficient  majority,  and  I  do 
not  think  that  that  would  be  right. 

The  amendment  was  negatived. 

The  CHAIRMAN.— The  question  now 
is  that  the  paragraph,  as  amended,  stand 
part  of  the  clause. 

Mr.  ISAACS  (Victoria). — I  wish  to  draw 
the  attention  of  my  honorable  and  learned 
friend  (the  leader  of  the  Convention)  to 
one  matter  which  1  should  like  him  to 
consider.  It  is  this  :  The  proposal  is  that 
the  proposed  lawT  shall  be  submitted  at 
a  joint  sitting  of  the  two  Houses.  As  the 
clause  stands,  must  it  not  be  the  law 
as  originally  proposed  by  the  House  of 
Representatives  that  is  submitted  for 
consideration  1 

Sir  John  Forrest. — No. 

Mr.  Barton. — If  the  House  of  Represen- 
tatives pass  any  law  it  seems  to  me  that  it 
is  the  proposed  law  which  they  pass  con- 
cerning which  the  expression  is  used. 

Mr.  TSAACS. — According  to  the  word- 
ing of  the  provision  as  it  stands — for 
wmich  the  Drafting  Committee  is  not  re- 
sponsible ;  they  have  had  nothing  whatever 
to  do  with  it — it  seems  to  me  that  if  the 
House  of  Representatives  passes  a  pro- 
posed law,  and  the  Senate  does  not 
pass  it,  or  passes  it  only  with  such  amend- 
ments as  the  House  of  Representatives 
will  not  accept,  even  though  the  House  of 
Representatives  may  pass  the  proposed  law 
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again,  not  in  its  original  state,  and  a  joint 
sitting  of  the  two  Houses  is  held  to  con- 
sider the  matter,  the  genera]  question 
arises — what  is  to  become  of  it  ? 

Mr.  Barton. — Would  it  not  be  the 
proposed  law  with  any  such  amendments 
as  have  been  agreed  upon  ? 

Mr.  ISAACS. — It  seems  an  important 
point. 

Mr.  Barton. — It  is  a  matter  of  sub- 
stance, not  of -drafting. 

Mr.  ISAACS.— It  is.  But  it  is  one  for 
serious  consideration.  The  honorable  mem- 
ber said  that  he  would  consider  whether 
these  words  "may  deliberate  and  shall 
vote  together  upon  the  proposed  law" 
involve  making  any  amendment.  I 
would  suggest  also  for  my  honorable 
friend's  consideration  that  the  words  would 
probably  involve  the  power  of  making 
amendments,  seeing  that  it  is  a  legislative 
body  that  has  to  deliberate  upon  the 
proposed  law. 

Mr.  Barton. — They  must  vote  upon  the 
proposed  law  if  it  is  the  same  proposed 
law  as  before. 

Mr.  ISAACS. — They  are  to  vote  upon 
it,  but  that  does  not  necessarily  mean 
amending.  What  does  it  mean  ?  How- 
ever, the  honorable  member  will  consider 
that.  There  is  another  consideration 
in  connexion  with  the  matter.  Pass- 
ing a  proposed  law  after  the  Senate 
has  dealt  with  it  may  have  one 
set  of  considerations  applicable  to  it ; 
but  if,  on  the  other  hand,  the  House  of 
Representatives  passes  a  law  that  the 
Senate  has  not  power  to  amend,  another 
set  of  considerations  may  apply  to  it. 
There  are  many  respects  in  which  it  seems 
to  me  that  the  clause  will  be  difficult  in- 
deed to  work,  if  it  be  not  wholly  imprac- 
ticable, but  these  are  matters  of  supreme 
importance  to  my  mind. 

Mr.  Symon. — What  would  you  like  to 
do? 

Mr.  ISAACS. — I  do  not  suggest  any 
thing. 

Sir  JOHN  FORREST  (Western  Aus- 
tralia).— As  I  understand  this  provision, 


it  surely  means  that  the  matter  in  dispute 
between  the  two  Houses  will  be  clearly 
defined,  and  I  take  it  will  be  subject  to 
the  decision  of  the  two  Houses  when  they 
come  and  sit  together.  That,  I  think, 
is  what  the  words  are  intended  to 
convey.  Whether  they  actually  convey 
that  meaning,  I  am  not  quite  sure, 
and  I  am  much  obliged  to  my  learned 
friend  (Mr.  Isaacs)  for  calling  attention  to 
it.  Surely  it  does  not  mean  that  the 
only  matter  the  two  Houses  have  to  con- 
sider is  whether  the  Bill  agreed  to  by  the 
House  of  Representatives  is  or  is  not  to 
become  law.  It  seems  to  me  that  it 
would  be  a  one-sided  arrangement  that 
when  they  have  met  together  the  mem- 
bers of  the  Senate  would  only  have  to  say 
whether  they  agreed  to  the  Bill  as  passed 
by  the  House  of  Representatives,  and  that 
they  would  have  no  opportunity  to  place 
before  that  House  the  provision  they  desire 
to  insert.  Surely  that  is  not  what  we 
mean.  Surely  what  we  mean  is  that  the 
matter  in  dispute  is  to  be  considered 
by  the  two  Houses  sitting  together, 
and,  having  considered  the  matter,  then 
it  is  to  be  either  inserted  or  left  out, 
according  to  the  vote  of  the  two  Houses 
sitting  together  under  this  clause.  If 
it  does  not  mean  that  I  have  been  al- 
together under  a  misapprehension,  and  I 
appeal  to  my  learned  friend  (Mr.  Symon), 
who  has  taken  a  leading  part  in  this 
matter,  to  let  us  know  exactly  what  his 
view  is.  I  have  been  under  the  impres- 
sion all  along  that  the  two  Houses  would 
sit  together,  that  they  would  deliberate  on 
the  matter  in  dispute,  and  that  the  words 
would  be  either  inserted  or  left  out  accord- 
ing to  the  voting  prescribed  by  this  clause. 

Sir  George  Turner.  —  That  would 
enable  them  to  amend. 

Mr.  BARTON.— Why  should  not  the 
joint  sitting  be  allowed  by  the  clause  to 
pass  amendments  by  three  fifths  ma- 
jorities? 

Sir  JOHN  FORREST.— Not  new  amend- 
ments, only  as  to  the  matters  in  dispute 
between  the  Houses.     As  to  the  objection 
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mentioned  by  Mr.  Isaacs  that  they  might 
amend  a  Money  Bill,  I  take  it  that  this 
clause  is  beyond  the  provisions  as  to 
Money  Bills,  that  if  such  a  thing  were  to 
occur  the  two  Houses  would  be  able  to 
amend  even  a  Money  Bill,  if  they  came 
together,  and  so  decided  under  this  clause. 

Mr.  Isaacs. — You  don't  want  that. 

Sir  JOHN  FORREST.— I  do  want  that. 
I  want  the  two  Houses,  when  they  come 
together  under  this  clause,  to  be  absolutely 
supreme  in  regard  to  the  matter  in  dis- 
pute, and  to  be  able  to  settle  that  dispute. 
I  had  no  idea  whatever,  and  it  never 
occurred  to  me  before,  that  when  they  met 
together  it  would  only  be  for  the  purpose 
of  assenting  to  the  Bill  desired  by  the 
Lower  House,  and  that  the  provisions 
which  the  Senate  desired  to  have  inserted 
would  not  be  within  their  power  to  insert. 
If  that  is  the  case,  I  think  that  this  pro- 
vision is  absolutely  worthless,  and  I  should 
like  to  see  it  excised.  In  fact,  I  was  very 
much  inclined  to  move  that  it  be  excised,  as 
1  see  no  necessity  for  it  at  all.  But  if  it  is 
to  be  limited  in  the  way  now  proposed,  it 
is  worse  than  useless  from  the  stand-point 
from  which  I  view  it.  Yesterday  I  moved 
to  have  these  very  words  inserted  in  addi- 
tion to  the  proposal  of  Mr.  Symon,  and 
they  were  rejected  by  a  large  majority. 
I  wonder  whether,  if  I  were  to  propose  to 
excise  these  words  from  this  part  of  the 
clause,  those  members  who  voted  against 
their  insertion  on  my  motion  would  vote 
against  their  excision  now.  If  I  had  any 
encouragement  at  all  I  should  very  much 
like  to  move  that  this  provision  for  the 
meeting  together  of  the  two  Houses  should 
be  excised.  Surely  the  simultaneous  dis- 
solution should  be  sufficient  to  satisfy  any 
one.  And  if  that  does  not  conclude  the 
matter — if  after  an  appeal  to  the  country, 
the  states  and  the  people  having  an 
opportunity  to  vote  on  the  ques- 
tion, they  have  not  come  to  an  agree- 
ment, then  I  think  we  might  fairly  let 
the  matter  go  :  We  do  not  want  any 
further  means  of  deciding  the  question. 
If  the  simultaneous  dissolution  does  not 
[Sir  John  Forrest. 


prove  effective,  it  will  show  that  the 
people  do  not  want  the  proposed  law. 
Why  should  we  then  make  provision  for 
the  two  Houses  sitting  together  in  case 
of  further  disagreement,  and,  when  they 
sit  together,  why  should  we  allow  them 
merely  to  indorse  the  views  of  the  House 
of  Representatives,  without  having  any 
opportunity  to  consider  the  views  of  the 
Senate  1  I  hope  that  some  one  will  move 
the  excision  of  the  last  paragraph.  I  should 
have  much  pleasure  in  supporting  such  an 
amendment.  Even  if  the  two  Houses,  when 
sitting  together,  had  full  power  to  con-  * 
sider  the  matters  in  dispute,  I  would 
still  prefer  that  there  should  be  no  appeal 
from  the  decision  of  the  people. 

Mr.  SYMON  (South  Australia).— I  cor- 
dially agree  with  what  the  right  honorable 
member  has  said  as  to  there  being  no 
necessity  for  the  joint  meeting  of  the  two 
Houses.  I  have  always  believed  that  the 
dissolution  of  the  Senate,  either  follow- 
ing upon  or  concurrent  with  the  dissolu- 
tion of  the  House  of  Representatives, 
would  effectually  prevent  dead-locks  from 
happening,  or  would  solve  them  if  they 
occurred.  The  provision  in  the  clause 
indicates  a  weakness  which  requires  very 
great  consideration.  But  if  my  right 
honorable  friend  desires  to  test  the  ques- 
tion whether  the  two  Houses  should  sit 
together  in  the  event  of  a  disagreement 
continuing  after  a  double  dissolution,  he 
should  move  to  strike  out  the  last  three 
lines  of  the  clause. 

Mr.  Higgins. — Can  he  not  attain  the 
same  object  by  voting  against  the  whole 
paragraph  *? 

Mr.  SYMON.— I  think  it  would  be 
better  to  take  a  test  vote  upon  the 
question  of  omitting  the  last  three 
lines.  My  right  honorable  friend  may  not 
want  to  disturb — I  will  not  say  the  settle- 
ment— but  the  decision  arrived  at  in  the 
first  half  of  the  paragraph  with  regard  to  the 
concurrent  dissolution  of  the  two  Houses. 
It  appears  to  me  that  there  are  some 
matters  requiring  consideration  so  far  as 
the  proposal   for  the  joint  sitting  of  the 
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two  Houses  is  concerned.  As  the  provi- 
sion is  framed,  it  would  appear  that  the 
only  matter  that  could  be  referred  to  the 
joint  bod}7  would  be  the  law  originally 
proposed,  and  any  amendment  agreed  to 
by  both  Houses. 

Mr.  Deakin.  —Are  you  sure  that  amend- 
ments agreed  to  by  both  Houses  could  be 
dealt  with  ?  How  would  they  become 
part  of  the  measure? 

Mr.  SYMON.— It  seems  to  me  that  they 
would  be  treated  as  part  of  the  proposed 
law.     They  ought  to  be  so  treated. 

Mr.  Deakin. — I  agree  with  that. 

Mr.  SYMON. — The  proposed  law  sub- 
mitted to  the  House  of  Representatives 
would  not  be  the  law  which  that  House 
desired  to  have  passed  if  the  consideration 
of  amendments  agreed  to  by  both  Houses 
were  excluded.  It  would  otherwise  amount 
to  this  that  you  would  be  submitting  to 
a  joint  sitting  of  the  two  Houses  not  the 
laws  approved  by  Parliament  up  to  that 
time,  but  the  laws  introduced  by  the 
Government  of  the  day  in  their  original 
shape. 

Mr.  Kingston. — As  passed  in  the  House 
of  Representatives. 

Mr.  SYMON. — You  would  be  driven 
back  to  the  Bill  as  originally  introduced  to 
Parliament  by  the  Government,  or  the  Bill 
adopted  by  the  House  of  Representatives 
with  the  amendments  of  the  Senate  agreed 
to  by  the  House  of  Representatives.  It 
is  only  if  the  House  of  Representatives 
disagrees  with  the  Senate  that  a  difficulty 
arises.  That  is  the  view  that  occurs  to 
me  in  regard  to  this  paragraph. 

Mr.  Isaacs. — What  is  really  to  be  sub- 
mitted to  the  joint  sitting  is  what  is  pro- 
posed by  the  House  of  Representatives 
and  refused  by  the  Senate. 

Mr.  SYMON.— That  is  my  honorable 
friend's  way  of  putting  it.  It  is  probably 
a  better  way  than  1  adopted,  but  it  comes 
to  the  same  thing.  What  is  submitted 
to  the  joint  sitting  is  what  has  been 
agreed  to  Vy  the  two  Houses,  t  hat  is, 
the  law  proposed  in  the  House  of  Repre- 
sentatives, passed  with  amendments,  and 


amended  in  the  Senate  so  far  as  the 
Senate's  amendments  are  agreed  to  by 
the  House  of  Representatives.  That,  at 
any  rate,  should  be  the  proposed  law 
on  which  the  joint  sitting  should  express 
its  opinion.  It  is  not  so  important  to 
consider  that  as  to  consider  the  diffi 
culty  to  which  my  honorable  friend  has 
directed  attention,  and  that  is  whether 
the  joint  sitting  should  not  also  have 
before  it  the  amendments  of  the  Senate 
upon  which  the  disagreement  arises.  That 
is  a  very  serious  point.  It  does  seem  to 
me  that  the  amendments  of  the  Senate 
upon  which  the  disagreement  arises  ought 
also  to  be  submitted  to  the  joint  sitting. 

Sir  John  Forrest. — That  is  the  object 
of  the  meeting. 

Mr.  SYMON.— Of  course  the  object  of 
the  meeting  is  to  arrive  at  an  agree- 
ment. If  you  do  not  take  the  course  sug- 
gested, you  put  upon  the  Senate  really 
the  obligation  of  declaring  that  they  will 
not  have  the  law  at  any  price  unless  their 
amendments  are  considered.  If  you  wish 
to  secure  some  result  from  the  joint 
sitting,  the  Senate's  amendments  on  which 
the  difference  has  arisen  should  be  con- 
sidered. If  you  do  not  do  that,  then  you 
carry  to  the  joint  sitting  the  one  question, 
of  whether  or  not  the  Bill — which  does  not 
embody  what  the  one  branch  of  the  Legis- 
lature desire — should  become  law  without 
giving  the  joint  sitting  an  opportunity  of 
determining  win"  her  the  alterations  sug- 
gested in  the  proposed  law  ought  to  have 
effect  or  not.  That  is  not  a  question  of 
drafting,  but  a  very  important  matter  of 
policy. 

Mr.  McMillan. — Surely  that  is  taken 
for  granted. 

Mr.  SYMON.— No;  until  the  Hon.  Mr. 
Isaacs  pointed  it  out,  we  had  not  got  to 
the  length  of  considering  it.  The  Right 
Hon.  Mr.  Reid  indicated  to-day  a  doubt  as 
to  what  a  deliberate  vote  on  a  proposed 
law  might  imply.  The  position  is  am- 
biguous, and  we  ought  to  determine  now 
what  the  scope  of  this  joint  sitting 
is     to     be,    and     not     leave     on     the 
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very  threshold,  perhaps,  of  this  part 
of  the  Constitution  a  question  of  pro- 
cedure which  might  give  rise  to  very- 
grave  difficulty.  We  ought  to  settle  it 
either  by  using  language  to  exclude  or 
to  include  the  Senate's  amendments,  and 
to  make  clear  what  "  proposed  law  "  means 
— whether  it  embraces  the  amendments  of 
the  House  of  Representatives  only  plus 
the  proposed  law,  or  whether  it  also  covers 
the  amendments  of  the  Senate  agreed  to 
by  the  House  of  Representatives. 

Mr.  McMillan. — What  would  be  the 
sense  of  deliberating  if  they  did  not 
deliberate  on  all  the  amendments  1 

Mr.  SYMON. — The  expression  "  delibe- 
rate "  might  be  satisfied  by  a  deliberation 
simply  on  the  motion  that  the  Bill  do 
pass. 

Mr.  Deakin. — The}7  can  discuss  what 
they  like,  but  that  would  be  the  question 
on  which  the  vote  would  be  taken. 

Mr.  SYMON. — Yes.  But  when  you  go 
on  to  say  "  may  deliberate  and  shall  vote 
on  the  proposed  law,"  then  you  leave  us 
in  doubt  as  to  what  "  proposed  law " 
means.  This  is  not  a  question  affecting 
the  smaller  states,  but  it  is  a  question  of 
how  far  the  joint  sitting  is  to  deal  with 
the  proposed  law  and  the  amendments  in 
respect  to  which  the  difference  has  arisen. 
Do  you  simply  want  to  cast  the  law  under 
the  table  if  the  disagreement  continues,  or 
are  you  to  have  a  modus  vivendi  in  respect 
of  some  or  all  of  the  Senate's  amendments 
so  as  to  get  the  law  put  on  the  statute-book, 
and  to  avoid  the  necessity  of  beginning 
de  novo  with  the  whole  piece  of  legisla- 
tion? 

Mr.  BROWN  (Tasmania). — The  obvious 
intention  of  the  Convention  in  assenting 
to  this  and  to  one  or  two  other  clauses 
was  to  provide  a  method  by  which  dis- 
agreements between  the  two  Houses  could 
be  disposed  of.  I  would  ask  honorable 
members  to  consider  whether  it  is  any 
part  of  our  duty,  in  framing  this  Constitu- 
tion, to  do  more  than  point  out  a  way  in 
which  a  settlement  of  these  disputes  can 
be  arrived  at.  I  would  call  attention 
[Mr.  Symon. 


first  to  clause  8,  which  says  that  the  powers, 
privileges,  and  immunities  of  the  Senate 
and  of  the  House  of  Representatives 
and  of  the  members  and  the  committees 
of  each  House  shall  be  such  as  are  from 
time  to  time  declared  by  the  Parliament, 
and  until  declared  shall  be  those  of  the 
Commons  House  of  Parliament.  Then,  in 
clause  51,  ample  power  is  given  to  the 
Senate  and  the  House  of  Representatives 
to  provide,  by  standing  orders,  for  the 
method  of  procedure  which  shall  be 
adopted.  If  it  was  ever  necessary  to  have 
a  joint  meeting  of  the  two  Houses,  ample 
power  is  given  there  to  the  Senate  and 
the  House  of  Representatives  as  to  a 
variety  of  matters.  I  need  not  read  the 
first  two  sub-sections.  But  the  third  and 
fourth  sub-sections  read : — 

in.  The  manner  in  which  notices  of  proposed 
laws,  resolutions,  and  other  business  intended 
to  be  submitted  to  the  Senate  and  the  House  of 
Representatives  respectively  may  be  published 
for  general  information  : 

iv.  The  manner  in  which  proposed  laws  are 
to  be  introduced,  passed,  numbered  and  inti- 
tuled : 

Then  we  come  to  sub-section  (6)  which 
provides — 

vi.  The  conduct  of  all  business  and  pro- 
ceedings of  the  Senate  and  the  House  of  Repre- 
sentatives severally  and  collectively. 

Now,  I  ask  honorable  members  why  we 
should  attempt  here  to  lay  down  rules  of 
procedure  for  the  Parliament  we  are  trying 
to  create  1  Surely  there  is  ample  provision 
made  in  the  clause  as  to  standing  orders, 
to  which  both  Houses  can  agree.  This,  I 
think,  disposes  of  the  difficulties  which 
have  been  mentioned  by  honorable  mem- 
bers. 

Mr.  Higgins. — Do  you  mean  joint  stand- 
ing orders  ? 

Mr.  BROWN. — Certainly  ;  in  the  same 
way  as  we  have  joint  standing  orders  in 
our  local  Parliaments.  There  may  be 
conferences  between  the  Houses  which  are 
a  matter  of  mutual  arrangement.  I  take 
leave  to  say,  with  all  respect,  in  this,  as 
in  other   matters,  that    it   seems  to  me, 
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that  many  of  us  are  attempting  to  pro- 
vide for  contingencies  which  could  be  best 
regulated  and  provided  for  by  leaving  the 
matter  to  the  Commonwealth  Parliament 
when  it  is  constituted. 

Sir  John  Forrest. — The  two  Houses 
would  never  agree. 

Mr.  BROWN.— I  beg  leave  to  differ 
from  Sir  John  Forrest.  It  is  exceedingly 
likely  that  no  difficulty  whatever  would 
be  found  in  agreeing  as  to  a  mode  of 
procedure  in  regard  to  the  meeting  of  the 
two  Houses. 

Sir  John  Forrest. —  You  could  easily 
make  it  clear  in  the  section. 

Mr.  BROWN. — I  think  we  might  spend 
hours  over  it 

Sir  John  Forrest. — Not  at  all. 

Mr.  BROWN. — I  think  we  might  spend 
hours  over  it  before  we  could  get  the  legal 
members  in  the  Convention  to  come  to 
an  agreement  as  to  the  proper  mode  of 
expressing  what  we  mean. 

Sir  John  Forrest. — What  do  you  in- 
tend 1     That  is  the  question. 

The  CHAIRMAN.— Order.  I  must 
ask  honorable  members  not  to  interrupt. 

Mr.  BROWN.— What  we  intend  is  to 
provide  means  of  settling  differences  be- 
tween the  two  Houses.  Those  means  are 
provided  amply ;  and  I  regret  that  the 
means  are  provided,  because  I  agree  with 
Sir  John  Forrest  that  the  joint  meeting 
of  the  two  Houses  is  a  wholly  unnecessary 
provision.  But  we  must  bow  to  the  will 
of  the  majority ;  and  if  the  majority 
say  that  the  provision  must  be  engrafted 
on  the  Constitution,  we  must  accept  it. 
But  as  to  the  details  to  be  observed  in 
carrying  out  the  intention  we  have  in 
view,  I  think  we  may  safely  leave  it  to  be 
disposed  of  and  settled  satisfactorily  by 
the  adoption  of  standing  orders,  with  the 
concurrence  of  both  Houses. 

Mr.  REID  (New  South  Wales).— I 
brought  this  matter  up  some  hours  ago, 
and  pointed  out  that  I  believed  the  inten- 
tion was  that  the  only  question  should  be 
whether  the  Bill  should  now  pass  or  not. 
There  was  a  general  consensus  all   round 


the  chamber  that  that  was   the  meaning 
of  the  clause. 

Sir  John  Forrest. — Not  at  all. 

Mr.  REID.— By  silence. 

Sir  John  Forrest. — We  did  not  hear 
you. 

Mr.  REID. — My  learned  friend  the 
leader  said  that,  if  the  intention  I  hud 
expressed  was  not  sufficient,  he  would,  if 
necessary,  put  it  in  clearer  language  in 
order  to  show  the  intention,  and  the  mem- 
bers of  the  Convention,  listening  as  they 
were,  raised  no  doubt  on  the  point. 

Sir  John  Forrest. — We  were  under  a 
misapprehension. 

Mr.  REID. — Now  that  the  question  has 
been  raised,  it  is  a  matter  of  very  serious 
consequence.  I  entirely  disagree  with  my 
friend  (Mr.  Brown)  in  the  position  he  has 
taken  up.  I  quite  admit  that  any  one  who 
does  not  believe  in  the  joint  meeting  ought 
to  do  all  they  can  to  prevent  it  happen- 
ing. 

Mr.  Brown. — That  is  not  my  intention. 

Mr.  REID. — I  do  not  say  that  it  is, 
but  if  there  was  any  one  who  had  a  strong 
disinclination  to  allow  the  joint  meeting 
to  come  about,  the  simple  thing  would  be 
not  to  agree  to  that  mode  of  procedure. 
Some  of  us,  however,  regard  this  as  one  of 
the  most  useful  points  of  the  Bill,  and  one 
of  the  points  that  will  go  more  to  reconcile 
the  public  to  the  Bill  than  anything  else. 
If  it  is  taken  away  we  are  left  in  an  un- 
satisfactory position.  Let  us  consider  the 
history  of  a  dispute  which  would  lead  to 
such  a  sitting.  In  the  first  place,  a  Bill 
goes  to  the  Senate.  If  it  be  an  Appro- 
priation Bill  or  a  Tax  Bill,  the  Senate  may 
suggest  amendments  and  send  it  back. 
If  it  be  an  ordinary  Bill,  the  Senate  may 
amend  it  and  send  it  back.  The  House 
of  Representatives  has  then  to  consider 
whether  it  can  do  what  is  wanted  by 
the  Senate.  The  House  of  Representa- 
tives may  be  able  to  agree  to  some  of 
the  things,  and  then  send  the  Bill  back  to 
the  Senate,  who  then  may  say  that  they 
cannot   accept   it.     So    the    exchange   of 


2234  Commonwealth  of  [10  March,  1898.] 


Australia  Bill. 


communications  goes  on,  and  there  may 
even  be  a  conference,  until  at  last  they 
reach  a  point  at  which  it  is  impossible  to 
agree.  Under  ordinary  circumstances 
nothing  more  is  heard  of  the  Bill  that 
session,  and  there  is  a  prorogation.  Then 
the  Ministry  and  the  House  of  Repre- 
sentatives have  time  for  further  reflection, 
and  they  bring  in  the  Bill  next  session, 
no  doubt  in  the  shape  nearest  to  that 
which  will  commend  it  to  the  Senate. 
That  Bill  goes  up  to  the  Senate,  who  then 
either  accept  it  or  again  amend  it.  Fresh 
efforts  are  made  to  come  to  an  agree- 
ment by  various  means,  including,  per- 
haps, a  conference,  and  still  it  is  found 
that  it  is  impossible  to  agree.  Then  there 
is  a  dissolution  on  the  Bill,  and  the  whole 
of  the  electors  are  appealed  to  as  to 
whether  the  Senate  was  right  in  refusing 
to  pass  the  Bill  in  the  shape  in  which  it 
was  sent  to  them  the  second  time.  There 
is  a  verdict  by  the  electors.  What  is  the 
issue  ?  The  issue  clearly  is  :  Who  was 
right  ?  Was  the  House  of  Representa- 
tives right,  after  all  these  conferences  and 
deliberations,  in  insisting  on  the  proposed 
law  being  passed  in  the  shape  in  which 
they  presented  it,  or  was  the  Senate  right 
in  rejecting  it?  If  at  the  joint  sitting  on 
this  simple  question  the  requisite  majority 
is  not  for  the  Bill,  the  situation  deve- 
lops itself.  Under  the  circumstances 
the  House  of  Representatives  may  choose 
to  send  the  Bill  up  with  the  amendments 
which  the  Senate  contended  for,  and  no 
further  trouble  could  happen.  Or  the 
House  of  Representatives  could  drop  the 
Bill  and  say — "  Well,  if  that  is  the  de- 
cision of  the  joint  sitting,  we  would  rather 
not  have  the  Bill  than  have  it  with  the 
amendments  in  it."  If  the  Senate  succeeds 
on  the  Bill,  the  proper  course  would  be 
for  the  House  of  Representatives  to  de- 
cide whether  it  would  proceed  by  putting 
in  all  the  Senate  contended  for.  Let  us 
look  at  the  opposite  course.  If  the  whole 
of  the  Bill  is  to  be  brought  up  at  the 
joint  sitting  the  proceedings  would  be 
interminable. 
[Mr.  Beid. 


Sir  John  Forrest. — Matters  in  dispute, 
and  nothing  more,  would  be  dealt  with. 

Mr.  REID.— There  might  be  50  matters 
in  dispute  in  the  one  Bill.  Does  my  friend 
really  propose  that  if  the  dispute  is  over 
an  Appropriation  Bill,  which  might  con- 
tain 2,000  items,  the  whole  of  that 
Appropriation  Bill  is  to  be  gone  into 
at  a  joint  meeting?  Certainly  not. 
Supposing  there  are  twenty  points 
in  dispute,  would  we  then  give  the 
Senate  the  power  of  amending  Money 
Bills,  aud  sitting  on  them  in  detail  I 
What  I  certainly  will  strongly  protest 
against  is  that  by  this  roundabout  way  the 
Senate  shall  deal  with  Money  Bills  in  de- 
tail. That  would  practically  be  the  case, 
because,  if  that  was  the  procedure,  to  go- 
into  committee  on  all  the  points  of  dis- 
agreement, it  would  be  a  direct  encourage- 
ment to  the  Senate  to  raise  as  many  points 
of  disagreement  as  possible  in  order  to 
deliberate  upon  them  at  the  joint  sitting. 

Mr.  Symon.  — Such  a  thing  cannot  arise 
in  relation  to  Money  Bills,  because  the 
Senate  can  only  suggest,  and  it  must  veto 
the  whole  Bill.  Then  your  point  would 
necessarily  be  that  the  Bill  do  now  pass. 

Mr.  REID. — I  suppose  that  would  be 
so  in  the  case  of  such  Bills  as  the  Senate 
can  only  suggest  amendments  of.  But  if 
there  are  not  words  showing  that  the  only 
question  is  to  be  that  the  Bill  do  now  pass, 
what  is  to  prevent  in  that  joint  sitting  the 
members  of  the  Senate,  saying — "This  is 
not  our  ordinary  procedure.  We  admit 
that  when  we  sit  in  our  Senate  we  cannot 
do  this.  But  this  is  a  very  different 
House ;  we  are  no  longer  senators,  we  are 
members  at  a  joint  sitting  in  which  both 
Houses  are  one."  It  is  true  that  there 
are  provisions  in  the  Bill  that  the  Senate 
cannot  amend  Money  Bills,  but  when  the 
senators  are  sitting  along  with  the  House 
of  Representatives,  how  can  you  debar 
them  from  voting  on  such  proposals? 
So  that  my  honorable  friend's  point  is 
not  so  good  as  it  looks.  I  have  still  as  a 
good  point,  that  if  suggestions  were  made 
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by  the  Senate,  and  if  on  those  sugges- 
tions there  were  prolonged  conflict  and 
impossibility  of  settlement,  the  whole 
thing  by  this  roundabout  process  would 
come  back  to  a  shape  in  which  members 
of  the  Senate  could  propose  amendments 
in  Money  Hills  and  could  vote  for  such 
amendments,  and  could  therefore  sit  to 
mould  Taxation  and  Appropriation  Bills. 
That  would  be  a  direct  encouragement 
to  the  Senate  to  bring  matters  to  such 
a  pass  that  they  would  be  able  to  exer- 
cise such  a  power.  Then  this  boon, 
which  was  to  settle  once  and  for  all  the 
battle,  and  decide  in  whom  the  victory 
should  rest,  would  simply  re-open  the 
strife.  The  object  of  the  joint  sitting  is 
not  to  re-open  strife. 

Mr.  Symon. — There  ought  to  be  no  new 
matter. 

Mr.  REID. — No ;  but  that  is  what  would 
really  be  the  case.  After  the  conferences 
have  been  fruitless,  and  after  a  fight  has 
taken  place  before  the  electors  of  both 
Houses,  which  will  be  dissolved  simul- 
taneously  

Sir  John  Forrest.  — And  both  vic- 
torious. 

Mr.  REID. — That  would  depend  upon 
circumstances  which  could  only  be  deter- 
mined by  a  joint  sitting. 

Sir  John  Forrest. — No. 

Mr.  REID. — Whether  one  side  was  vic- 
torious or  not  could  not  be  ascertained 
practically  until  the  warriors  had  assem- 
bled together. 

Sir  John  Forrest. — If  the  Upper  House 
found  that  the  people  were  against  them 
they  would  pass  the  Bill  without  any  con- 
ference when  they  came  back. 

Mr.  REID. — Exactly.  In  that  case 
there  would  be  no  trouble  and  no  joint 
sitting.  But  we  have  to  consider  the 
position  that  after  they  return  from  the 
battle  each  occupy  the  positions  they 
occupied  before,  and  then  the  joint  sitting- 
is  necessary.  The  only  issue  then  is  the 
issue  on  which  the  election  was  waged ; 
that  is,  that  the  Bill  should  pass  as  the 
House  of  Representatives  sent  it  up  the 


second  time,  or  the  issue  that  the  Bill 
should  not  pass,  because  the  Senate  would 
not  pass  it  in  that  shape.  I  understand 
what  Sir  John  Forrest  said  when  he  made 
his  speech,  and  I  know  he  would  prefer 
that  even  at  this  joint  sitting  the  mem- 
bers should  be  free  to  endeavour  to  arrive 
at  a  new  settlement.  I  say  that  is  not 
the  place  to  do  so.  That  sitting  is  to 
decide  on  the  issue  which  went  to  the 
country.  If  the  Senate  is  upheld,  the 
Bill  will  not  pass.  If  the  House  of  Re- 
presentatives is  upheld  by  the  requisite 
majority,  the  Bill  will  pass.  Then,  I 
would  point  out  that  if  the  Bill  does  not 
pass,  the  matter  is  not  left  in  a  hopeless 
state,  because  when  the  Houses  separate 
it  would  be  for  the  House  of  Represen- 
tatives to  say — "We  are  beaten  on  the 
issue  we  raised.  Now  we  give  way  to  the 
Senate,  and  send  the  Bill  up  again  in  the 
form  the  Senate  wishes  it."  That  is  the 
way  in  which  the  House  of  Representa- 
tives would  come  round  to  the  position 
of  the  Senate.  But  if  you,  after  this 
dislocation  of  business,  begin  to  fight 
the  battle  over  again,  especially  when 
there  were  a  number  of  points  of  differ- 
ence, instead  of  this  joint  sitting  being  a 
sitting  to  bring  about  peace  and  a  perma- 
nent settlement,  it  would  re-open  all  the 
sores  and  fights  which  members  went  to 
the  country  about.  Therefore,  I  strongly 
suggest  that,  after  all  the  fighting  and 
attempts  at  conferences  and  conciliation 
which  must  take  place,  the  simple  issue 
that  we  make  shall  be  the  issue  whether 
the  Bill  is  to  pass  or  not,  because  that 
will  not  leave  a  hopeless  situation.  The 
Bill  can  be  sent  up  afterwards  if  the 
House  of  Representatives  is  beaten.  But 
do  not  let  us  begin  the  fight  again. 

Sir  Edward  Braddon. — Would  not  the 
procedure  be  settled  by  sub-section  (1) 
of  clause  71  ? 

Mr.  REID. — This  would  not  be  so 
much  a  matter  of  procedure  ;  it  is  a  very 
vital  point.  When  you  speak  of  procedure 
you  speak  of  the  ordinary  history  of  two 
Houses  meeting  together    in   conferencet 
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and  that  is  a  procedure  pretty  well 
thought  out,  but  this  joint  sitting  is  en- 
tirely new  business. 

Mr.  McMillan.— It  is  better  to  settle 
it  now  that  it  has  been  brought  forward. 

Mr.  REID.— Certainly.  I  quite  agree 
with  the  honorable  member,  because  this 
very  difficulty  might  arise  at  the  joint 
sitting,  and  might  prevent  any  usefulness, 
but  I  strongly  hope  that  the  view  will 
not  be  taken,  especially  as  to  Money  and 
Appropriation  Bills,  that  they  are  to  be 
all  ripped  up  and  discussed  and  voted  on 
by  the  Senate,  because  that  is  contrary  to 
what  we  have  done.  Mr.  O'Connor  men- 
tioned to  me  another  matter  that  ought 
to  be  settled — that  is,  we  do  not  want 
the  whole  thing  to  break  down  on  the 
point  as  to  whether  the  President  of  the 
Senate  or  the  Speaker  of  the  Assembly 
should  take  the  chair. 

Mr.  Symon. — You  want  this  to  act 
almost  automatically.  It  is  too  burning 
a  question. 

Mr.  REID.— Yes;  I  think  we  should 
settle  this  matter  now,  and  not  leave  it  to 
be  settled  by  the  two  Houses  when  they 
are  holding  a  joint  sitting. 

Mr.  Isaacs. — It  might  afterwards  affect 
the  legality  of  what  was  done. 

Mr.  REID. — I  suppose  such  points  might 
arise  too,  but  I  do  hope  the  matter  will 
not  be  raised  in  the  form  my  right  honor- 
able friend  has  put  it,  because  it  will 
almost  deliberately  unsettle  all  that  has 
been  done. 

Sir  John  Forrest. — It  is  better  than 
losing  the  clause  altogether. 

Mr.  REID. — That  would  not  necessarily 
follow,  because  the  option  would  be  left 
with  the  House  of  Representatives  who 
were  defeated  as  to  their  Bill  in  the  shape 
they  put  it  in.  It  would  be  quite  open  to 
them  to  consent  to  the  Bill  being  put  in 
the  shape  the  Senate  wished  it,  and  then 
there  would  be  no  difficulty  in  passing  it. 
I  would  like  to  point  out  to  my  honorable 
friend  that  the  matter  was  not  left  in  the 
dark  at  all.  It  was  really  considered 
before,  because  I  see  in  the  official  report 
[Mr.  IUid. 


of  our  proceedings  on  the  21st  of  Septem- 
ber last,  in  Sydney,  this  took  place  : — 

Mr.  Higgins.— The  honorable  member  (Mr. 
Carruthers)  says  that  he  is  going  to  knock  out 
the  power  of  amendment. 

The  Hon.  E.  Barton.— The  honorable  mem- 
ber (Mr.  Carruthers)  will  confine  the  functions 
of  the  combined  assembly  to  the  mere  determi- 
nation of  the  question  shall  a  measure  pass. 

He  announced  that  to  the  Convention  in 
Sydney,  and  those  words  in  the  Bill  are 
intended  to  carry  out  that  determination. 
But  a  doubt  has  arisen  as  to  whether  the 
words  do  really  carry  out  that  intention, 
and  it  would  be  very  unfortunate  if  by 
clashing  with  that  we  were  to  reverse 
everything  that  was  then  understood.  I 
see  that  on  the  20th  of  September  I 
spoke  on  this  question,  and  said — 

It  would  never  do  for  the  Houses  sitting  to- 
gether to  rip  up  each  item.  The  question  in  such 
a  case  would  be  that  the  Bill  do  now  pass. 
So  that  really  the  Drafting  Committee 
carried  out  the  understanding  of  our 
previous  meeting,  but  I  quite  admit  that 
the  Convention  is  at  liberty  to  re-open 
this  question. 

Mr.  McMillan. — That  is  the  way  in 
which  the  Bill  finally  left  the  House  of 
Representatives  1 

Mr.  Reid. — Yes. 

Mr.  KINGSTON  (South  Australia).— 
I  confess  that  I  have  not  any  admiration 
for  the  joint  sitting  of  the  two  Houses, 
but  at  the  same  time  that  secured  the 
approval  of  the  Convention,  and  I 
think  we  should  be  making  a  mistake 
if  we  did  not  arm  the  joint  body 
with  power  to  divide  what  are  really 
the  issues  between  the  Senate  and  the 
House  of  Representatives.  At  the  same 
time,  we  should  restrain  them  from  break- 
ing any  new  ground,  or  otherwise  they 
will  be  practically  usurping  the  functions 
of  the  Houses  of  Parliament  in  regard  to  a 
matter  which  has  not  previously  engaged 
their  attention,  and  on  which  the  two 
Houses  are  not  at  issue.  I  do  not  think  that 
this  is  a  matter  of  procedure.  I  consider 
that  it  is  a  question  of  grave  constitutional 
enactment.     I  think   also    it  is  doubtfu 
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whether  clause  51,  relating  to  the  making 
of  standing  orders,  and  giving  to  the 
Senate  and  the  House  of  Representatives 
certain  powers,  would  confer  on  either 
House  the  right  to  make  standing  orders 
which  would  regulate  the  proceedings  of 
the  two  Houses  to  sit  together. 

Mr.  Brown. — That  is  provided  for  in 
sub-section  (6)  of  clause  51. 

Mr.  KINGSTON.— I  see  that,  but  to 
some  extent  it  is  qualified.  Clause  51 
provides  that — 

The  Senate  and  the  House  of  Representatives 
may  each  of  them  from  time  to  time  adopt  rules 
and  orders. 

Mr.  O'Connor. — That  can  easily  be 
altered. 

Mr.  KINGSTON.— Yes,  but  if  standing 
orders  are  required  to  be  made  in  a  mat- 
ter of  that  sort,  I  think  that  a  proper 
provision  would  be  to  arm  the  two  Houses 
with  the  necessary  power. 

Mr.  O'Connor. — We  could  put  in  the 
words  "  when  sitting  together." 

Mr.  KINGSTON.— Yes  ;  we  could  pro- 
vide that  the  two  Houses  might  jointly  or 
severally  make  certain  rules.  I  do  not 
think  there  would  be  much  difficulty  in 
making  this  clause  read  as  I  am  inclined 
to  think  a  majority  of  the  Convention 
would  desire  it  to  read,  as  to  forms.  In 
rejecting  the  suggestion  which  has  been 
made  by  the  Premier  of  New  South  Wales, 
that  if  you  conveyed  to  this  joint  sitting 
the  power  of  dealing  with  amendments 
suggested  by  the  Senate,  there  is  a 
possibility  of  interference  by  the  joint 
sitting  in  Money  Bills  giving  a  voice  to 
the  Senate  which  they  should  not  possess, 
as  has  been  pointed  out  before,  seeing  that 
the  Senate  has  no  power  to  make  amend- 
ments in  a  Money  Bill  under  this  Consti- 
tution. If  you  confine  the  attention  of 
the  joint  sitting  to  the  consideration  of 
the  proposed  law  and  the  amendments, 
the  Senate  can  have  no  voice  whatever  in 
the  alteration  of  a  Money  Bill. 

Mr.  Reid. — But  would  it  be  a  Senate 
when  sitting  with  the  House  of  Repre- 
sentatives—  that    is    the    question'?      If 


it  would,  I  have  no  doubt  about  the 
matter. 

Mr.  KINGSTON.— I  propose  that  we 
should  confine  the  duty  of  the  joint  sitting 
to  two  things;  first,  the  Bill  as  finally 
agreed  to  by  the  House  of  Representa- 
tives ;  secondly,  the  amendments  made 
by  the  Senate,  and  not  agreed  to  by  the 
House  of  Representatives. 

Mr.  Reid. — I  would  not  object  to  that, 
because  that  would  leave  Money  Bills 
out. 

Mr.  KINGSTON.  —  That  would,  of 
course,  include  suggestions,  and  strictly 
limit  the  jurisdiction  of  the  joint  sitting 
to  the  matters  really  at  issue.  However, 
I  am  merely  throwing  out  a  suggestion 
for  the  consideration  of  the  Drafting  Com- 
mittee. Possibly  what  we  desire  might 
be  accomplished  by  making  the  last 
sentence  of  the  clause  read  as  follows  :  — 

And  if  after  such  dissolution  the  proposed 
law  fails  to  pass  with  or  without  amendment, 
the  Governor- General  may  convene  a  joint  sit- 
ting of  the  members  of  the  Senate  and  of  the 
House  of  Representatives,  and  the  members 
present  at  such  joint  sitting  may  deliberate  and 
vote  together  upon  the  proposed  law,  as  finally 
agreed  to  by  the  House  of  Representatives,  and 
also  upon  any  amendments  therein  made  by  the 
Senate,  and  not  agreed  to  by  the  House  of 
Representatives,  and  if  the  proposed  law  is 
affirmed  by  a  majority  of  three-fifths  of  the 
members  present  and  voting  thereon,  it  shall  be 
taken  to  have  been  duly  passed  by  the  Senate 
and  the  House  of  Representatives  with  any  of 
the  said  amendments  summarily  affirmed,  and 
shall  be  presented  to  the  Governor-General  for 
the  Queen's  assent. 

The  result  will  be  that  this  joint  sitting 
will  consider  the  Bill. 

Mr.  McMillan. — But  you  will  not  let 
it  alter  the  original  Bill. 

Mr.  KINGSTON.— No.  The  joint  sit- 
ting will  consider  simply  the  Bill,  and  the 
amendments  on  which  the  two  Houses  are 
at  issue.  There  may  be  an  occasion  on 
which  it  is  not  a  question  of  amendment 
— an  occasion  on  which  the  Senate  has 
thrown  out  a  Bill  altogether  on  the  second 
reading.  In  that  case  the  question  of 
amendments  will   not   arise ;  but  in  cases 
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where  the  character  of  amendments  is  the 
real  point  in  dispute — and  we  can  imagine 
many  such  cases — there  are  the  two  things 
to  be  dealt  with — the  original  Bill  and  the 
amendments.  If  the  Bill  is  not  affirmed 
by  a  three-fifths  majority,  it  may  be  cast 
aside  ;  but,  if  so,  then  the  further  question 
arises,  shall,  or  shall  not,  the  amendments 
made  by  the  Senate  and  rejected  by  the 
House  of  Representatives  be  affirmed  1 
That  will  be  submitted  to  asimilar  test.  If 
the  necessary  majority  is  obtained  in  their 
favour,  they  will  be  embodied  in  the  Bill ; 
if  not,  they  also  will  be  cast  aside. 

Mr.  McMillan. — It  is  not  necessary  to 
take  a  vote  on  what  has  already  been 
agreed  to. 

Mr.  KINGSTON.— As  I  put  it  to  the 
Convention,  the  only  points  which  the 
joint  meeting  is  required  to  decide 
will  be  in  regard  to  matters  on  which 
the  twTo  Houses  are  at  issue.  Those 
.are  the  only  points,  and  they  being- 
decided  effect  will  be  given  to  what  is  the 
joint  wrisb,  both  as  regards  the  original 
Bill,  and  any  amendment  which  has  given 
rise  to  the  differences.  I  am  inclined  to 
think  that  an  amendment  of  that  sort 
would  give  satisfactory  effect  to  the  wishes 
of  this  Convention,  and  I  trust  that  some 
such  amendment  may  be  made. 

Mr.  DOUGLAS  (Tasmania).— As  I 
understand  this  matter  it  is  merely  this : 
That  the  Executive  can  submit  the  pro- 
posed law,  together  with  the  amend- 
ments that  have  been  agreed  to,  to  the 
joint  sitting  of  the  two  Houses,  which 
would  then  either  have  to  agree  or 
disagree.  I  think  the  proposal  of  the 
President  of  this  Convention  is  a  very 
great  improvement,  namely,  that  if  the 
amendments  proposed  are  agreed  with  or 
disagreed  with,  they  shall  either  become 
law  or  be  rejected.  I  think  the  sugges- 
tion which  he  has  just  made,  although 
the  language  of  an  amendment  based 
upon  it  would  have  to  be  the  language  of 
the  Drafting  Committee,  would  have  a  very 
beneficial  effect.  As  I  read  it,  the  "  pro- 
posed law  "  means  not  only  the  proposed 
[Mr.  Kingston. 


law  as  it  came  up  from  the  House  of  Re- 
presentatives, but  the  law  as  amended  and 
agreed  to  by  the  Senate.  But  as  regards 
Money  Bills,  the  Senate  has  nothing  what- 
ever to  do  with  amending  them  in  any 
shape  or  way.  Such  Bills  must  be  either 
passed  by  the  Senate  or  entirely  rejected. 

Mr.  O'CONNOR  (New  South  Wales).— 
I  think  the  solution  of  the  difficulty  is 
somewhat  in  the  direction  suggested  by 
Mr.  Kingston.  It  was  not  the  intention, 
I  think,  of  this  committee  when  they 
passed  this  clause  that  additional  powers 
of  amendment  should  be  given,  either  to 
the  Senate  or  to  the  joint  sitting  of  the 
two  Houses.  The  words  "  or  passes  it 
with  amendments  to  which  the  House  of 
Representatives  will  not  agree  "  must  be 
read  distributively — that  is  to  say,  in 
cases  where  the  Senate  can  amend,  the 
amendments  can  be  considered,  but  when 
the  Senate  cannot  amend  no  amendments 
can  be  considered.  What  we  want  to  get 
at  is  some  solution  of  the  dispute.  In  cases 
where  the  Senate  cannot  amend  there  can 
be  no  question  of  amendment  at  all,  be- 
cause the  dispute  then  is  as  to  whether 
the  Bill  in  the  form  which  it  left  the 
House  of  Representatives  is  to  pass  or  not 
pass. 

Mr.  Isaacs. — Suppose  it  is  a  Bill  as  to 
which  there  is  a  dispute  as  to  the  power 
of  the  Senate  to  amend  1  Suppose  there 
is  a  constitutional  discussion  as  to  whether 
they  can  amend  or  not  1 

Mr.  O'CONNOR.— You  cannot  form 
any  set  of  words  by  which  you  can  deal 
with  such  a  case  at  all.  I  am  assuming 
that  we  can  only  really  put  the  thing 
into  two  classes  —  that  is  to  say, 
Bills  which  the  Senate  may  amend,  and 
those  they  may  not  amend.  We  cannot 
settle  here  whether  a  particular  Bill  comes 
under  one  class  or  the  other.  Now,  the 
only  dispute  between  the  Houses  will  be 
as  to  whether  a  Bill  as  it  leaves  the  House 
of  Representatives  is  to  pass  or  not  to  pass 
as  it  left  the  House  of  Representatives. 
The  only  cases  that  create  any  difficulties 
are  cases  in  which  the  Senate  may  amend 
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Bills.  It  seems  to  me  that  unless  we 
give  the  joint  sitting  power  to  consider 
amendments  we  may  miss  the  whole 
subject  of  dispute,  because  the  whole 
subject  of  dispute  very  often  is  not 
the  main  principles  of  the  measure,  but 
the  amendments  made  in  the  measure 
by  the  Senate  or  the  House  of  Represen- 
tatives. Therefore,  it  appears  to  me  that, 
in  regard  to  those  measures  which  the 
Senate  may  amend,  our  procedure  must 
provide  in  some  way  for  dealing  with 
the  amendments  made.  I  quite  agree 
with  what  has  been  said  already,  that  it 
would  never  do  to  say  that  the  whole  Bill 
canuot  be  amended  in  any  way.  The  dis- 
pute will,  by  the  time  the  joint  sitting 
takes  place,  be  reduced  to  very  narrow 
limits.  Because,  remember,  the  Bill  goes 
up  once  to  the  Senate,  and  comes  back 
to  the  House  of  Representatives  with  cer- 
tain amendments  in  it  which  are  not 
agreed  to ;  then  it  goes  up  a  second 
time  in  the  next  session,  and  it  is  agreed 
to  or  not  agreed  to ;  and  then  there  is  a 
dissolution.  In  the  meantime  the  House 
of  Representatives  and  the  Senate  have 
had  abundant  opportunities  of  knowing 
what  the  feeling  is  in  both  Houses.  After 
the  dissolution,  the  Bill  is  sent  up  again 
to  the  Senate,  and  in  sending  it  up  a  third 
time  the  House  of  Representatives  may 
embody  all  or  some  of  the  amendments 
made  by  the  Senate,  if  they  think  tit.  It 
is  only  then  that  a  joint  sitting  of  the  two 
Houses  is  to  be  held ;  and  it  seems  to  me 
that  the  dispute  would  be  at  this  stage  re- 
duced to  very  small  limits.  When  amend- 
ments are  made,  the  dispute  will  turn  on 
those  amendments.  In  cases  where  no 
amendments  can  be  made  by  the  Senate, 
it  is  simply  a  question  whether  the  Bill 
shall  pass  or  not.  But  where  amendments 
can  be  made  by  the  Senate,  the  amend- 
ments  made  should  be  considered. 

Mr.  Kingston. — The  House  of  Repre- 
sentatives' amendments  will  be  embodied 
in  the  Bill. 

Mr.  O'CONNOR.— It  may  be  sj  or  it 
may  not. 


Mr.  Reid.— Only  when  the  Bill  goes  up 
twice. 

Mr.  O'CONNOR.— Suppose  when  the 
Bill  goes  back  on  the  third  occasion  the 
Senate  has  made  some  amendments  which 
may  not  be  agreed  to,  it  would  then 
be  only  the  amendments  of  the  Senate 
which  the  joint  sitting  would  have  before 
it.  Consequently  I  do  not  think  there 
need  be  any  difficulty  in  drafting  an 
amendment,  putting  the  matter  somewhat 
in  that  shape. 

Mr.  Isaacs. — The  joint  sitting  will  have 
to  say  "  Yes  "  or  "  No  "  to  a  Bill  which  the 
Senate  cannot  amend. 

Mr.  O'CONNOR.— It  will  have  to  say 
"  Yes  "  or  "  No  "  in  regard  to  a  Bill  whieh 
the  Senate  cannot  amend. 

Mr.  Isaacs. — And  the  joint  sitting  can- 
not alter  an  amendment  which  has  been 
made  in  other  Bills. 

Mr.  O'CONNOR.— An  amendment  can- 
not be  altered,  but  there  may  be  half-a- 
dozen  amendments,  some  of  which  may 
be  agreed  to  and  some  not  agreed  to ;  and 
I  think  there  should  be  a  power  to  deal 
with  amendments  in  that  way. 

Mr.  Higgins.— The  provision  should  be 
elastic  in  some  way.  It  should  not  be 
fixed  and  rigid. 

Mr  O'CONNOR.— There  may  be  a 
modus  vivtndi  by  amalgamating  two 
amendments  together. 

Mr.  Isaacs.— Then  you  may  have  the 
whole  Bill  altered. 

Mr.  O'CONNOR.— No,  because  the 
point  at  issue  may  be  a  very  small  one 
at  that  time.  It  seems  to  me  that  some 
amendment  may  be  made  by  the  Drafting 
Committee  which  would  put  the  matter 
clearly,  and  the  amendment  may  then  be 
submitted  to  the  committee.  Mr.  Kingston, 
I  understand,  has  not  prepared  an  amend- 
ment. 

Sir  JOHN  DOWNER  (South  Aus- 
tralia).— I  only  want  to  say  that  I  think 
we  are  indulging  in  a  little  hyper-refine- 
ment in  this  matter.  I  do  not  think  it 
is  of  the  slightest  consequence  how  we 
put  it.     Any  way,  the  joint  sitting  is  to 
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consider  the  amendments  made  in  a  Bill, 
and  they  will  consider  the  substance  of 
their  dispute,  whatever  form  you  pre- 
scribe, without  considering  these  refine- 
ments. It  seems  to  me  that  we  are  in- 
dulging in  lawyers'  technicalities  which 
the  joint  sitting  will  set  at  defiance  at 
once ;  they  will  deal  with  the  substance 
about  which  they  are  in  disagreement.  I 
do  not  care  whether  Mr.  Kingston's  sug- 
gestion is  accepted  or  not.  It  makes  no 
difference.  But  I  prefer  the  clause  exactly 
as  it  stands.  I  think  it  is  open  to  no 
possible  misunderstanding.  I  care  not 
whether  it  is  a  Bill  which  the  Senate  can 
amend,  or  whether  it  is  a  Bill  which  it 
cannot  amend.  It  can  reject  every  Bill;  it 
can  amend  some  Bills.  And  you  want  to 
have  this  conference  and  compromise  and 
finality  as  well  with  Bills  which  it  cannot 
amend,  as  with  Bills  which  it  can  amend. 
The  law  is  equally  to  apply  to  either. 
When  the  Senate  has  the  power  of  abso- 
lute rejection,  and  in  order  to  avoid  the 
inconvenience  caused  by  the  exercise  of 
this  power  you  make  the  two  Houses  meet 
together,  and  so  make  a  certain  majority 
rule,  what  is  the  good  of  bothering,  at  that 
stage,  as  to  the  power  of  amendment  ?  It 
will  not  make  the  smallest  earthly  differ- 
ence. You  will  simply  overload  your  Con- 
stitution with  principles  which  will  be  of 
no  substance  at  all,  and  which  will  have 
no  practical  effect  on  the  mind  of  a  single 
soul  in  creation,  when  they  are  expressed 
most  clearly  in  the  Act.  You  have  a  differ- 
ence between  the  Houses,  and  you  have 
not  got  a  Bill  passed.  The  measure  is 
then  to  be  sent  up  to  the  two  Houses  to 
consider,  and,  whether  it  is  a  Bill  which 
the  Senate  can  amend,  or  whether  it  is  a 
Bill  which  it  cannot  amend,  your  results 
will  be  absolutely  identical.  To  try  to 
tie  the  Senate  or  anybody  else  down  and 
say  "  The  only  points  you  are  to  consider 
are  the  points  in  difference  " — to  tell  them 
that  the  only  thing  they  are  to  discuss  is 
the  thing  they  are  quarrelling  about,  as 
though  they  wrould  discuss  anything  else, 
is  an  insult,  in  my  opinion,  to  their 
[Sir  John  Downer. 


common  sense.  From  my  point  of  view,  I 
care  very  little  whether  the  amendment  is 
or  is  not  put  in.  I  think  it  will  be  abso- 
lutely ineffective  anyhow.  I  think  it  is 
much  better  to  leave  the  clause  as  it 
stands. 

Dr.  COCKBURN  (South  Australia).— 
I  would  like  to  say  a  few  words  on  the 
question  of  suggestion.  Suppose  that  the 
cause  of  the  joint  meeting  and  of  all  the 
trouble  has  been  a  Taxation  Bill,  and 
the  Senate,  with  a  fuller  light  thrown  on 
the  matter,  is  able  to  convince  the  ma- 
jority of  this  joint  meeting  that  the 
suggestion  it  made  was  a  proper  one  to 
be  adopted,  wrhat  is  to  be  done  1 

Mr.  Reid. — It  will  not  pass  the  Bill. 

Dr.  COCKBURN.— They  will  have  to 
throw  out  the  whole  Bill. 

Mr.  Rkid. — A  new  Bill  will  be  imme- 
diately sent  up  with  the  suggestion  in  it 
and  passed,  so  that  there  will  be  no 
trouble. 

Dr.  COCKBURN.— This  meeting  must 
arrive  at  something  ;  it  must  either  throw 
out  the  Bill  or  accept  it. 

Mr.  Reid. — The  Bill  will  be  rejected, 
and  a  new  Bill  containing  the  suggestion 
brought  in  the  next  day. 

Dr.  COCKBURN.— You  think  there 
will  be  another  session  ? 

Mr.  Reid. — No  ;  the  new  Bill  could  be 
introduced  at  once. 

Mr.  Deakin. — And  passed  in  a  night. 

Mr.  Higgins. — Adjourn  the  conference, 
and  bring  in  the  new  Bill  while  the  ad- 
journment is  still  on. 

Dr.  COCKBURN.— It  seems  to  me  that 
it  would  be  far  more  convenient  to  have 
this  meeting  not  only  a  court  of  arbitra- 
tion but  also  a  court  of  conciliation,  and 
to  give  power  to  the  joint  body  to  adjust 
all  differences.  I  do  not  see  any  reason 
why  the  suggestions  made  should  not  be 
considered  as  well  as  the  amendments. 
We  have  been  told,  when  we  have  claimed 
the  power  of  amendment,  that  the  power 
of  suggestion  comes  to  practically  the 
same  thing.  Now,  to  make  this  difference 
between  the  power  of  suggestion  and  the 
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power  of  amendment  is  for  ever  to  dispose 
of  that  argument^  which  has  been  used  as 
a  sort  of  sop  to  those  who  wish  to  see  the 
power  of  making  amendments  in  detail 
given  to  the  House  which  protects  the 
people  of  the  states.  Once  and  for  ever, 
you  certainly  brand  a  suggestion  as  an 
inferior  thing  to  an  amendment. 
Mr.  Reid. — So  it  is  intended  to  be. 
Dr.  COCKBURN.— I  have  always  had 
my  view  on  the  subject,  but  I  have  been 
often  told  by  those  who  want  to  secure 
a  vote  for  the  power  of  suggestion  as 
against  the  power  of  amendment  that  it 
is  precisely  the  same  thing.  If  suggestions 
are  now  excluded,  they  are  undoubtedly 
branded  with  the  stamp  of  inferiority. 

Mr.    HlGGINS. — What    is   your   view — 
that  it  is  not  the  same  thing  1 

Dr.  COCKBURN.— My  view  is  that  it 
is  a  very  different  thing,  that  the  House 
protecting  the  people's  rights  as  a  States 
House  has  been  degraded  by  being  refused 
the  power  of  amendment  in  detail.  Why 
not  give  this  joint  meeting  the  power  to 
conciliate  on  all  points  of  difference  1  Let 
it  arrive  at  a  decision  on  the  suggestions 
as  well  as  on  the  amendments.  I  do  not 
see  that  any  harm  can  ensue.  Let  us  take 
a  concrete  case.  Suppose  a  small  state 
has  an  industry  of  great  importance  to  it, 
but  of  very  little  consequence  to  the  rest 
of  the  Federation — say  the  salt  industry — 
which  ought  to  be  protected  by  the  Tariff, 
and  that  in  the  Senate  the  proportion  of 
one-fifth  of  the  members,  which  the  small 
state  has,  has  been  able  to  convince  their 
colleagues  that  this  is  a  proper  subject  for 
a  protective  duty,  but  that,  on  the  other 
hand,  in  the  House  of  Representatives, 
where  the  small  state  has  practically  no 
voice  at  all,  its  representation  has  been 
powerless,  and  salt  is  placed  on  the  free  list; 
if,  when  the  seven  representatives  the  state 
has  in  the  House  of  Representatives  and 
the  ten  representatives  it  has  in  the  Senate 
come  into  the  joint  meeting  they  are  able, 
having  right  on  their  side,  to  convince  the 
joint  meeting  that  the  point  of  view  which 
the  House  protecting  the  people's  right 
[HI] 


took  was  the  correct  one,  why  should  not 
the  question  be  settled  there  and  then  : 
why  should  not  the  meeting  have  power 
to  consider  suggestions  as  well  as  amend- 
ments, to  act  as  a  court  of  conciliation  as 
well  as  a  court  of  arbitration,  and  finally 
to  resolve  the  whole  matter? 

Mr.  McMILLAN  (New  South  Wales).  - 
Although  I  disagree  with  this  provision 
altogether,  I  am  inclined  to  think  that 
tli is  meeting  of  the  two  Houses  ought  to 
be  looked  upon  as  a  final  conference. 
While  the  Houses  debate  separately  they 
are  governed  by  certain  rules  and  regula- 
tions, and  in  an  ordinary  conference  between 
two  Houses  there  are  certain  arrange- 
ments. Now  we  propose  a  final  confer- 
ence between  the  two  Houses  on  a  fixed 
principle,  that  a  three-fifths  majority 
must  rule,  and  it  seems  to  me  that  it 
would  be  a  pity  (  not  to  allow  a  full 
range  of  common  sense  and  conciliation  to 
prevail  in  that  final  conference.  It  seems 
to  me  that  if  it  were  possible,  it  would 
be  almost  better  for  that  conference  to 
make  rules  for  itself.  Of  course  I  quite 
see  that  you  cannot  open  up  the  part  of 
the  Bill  which  has  been  agreed  to  by  both 
Houses,  but  I  think  every  matter  in  dis- 
pute ought  to  be  before  that  conference 
for  final  settlement,  so  that  an  adjustment 
can  be  arrived  at. 

Mr.  BARTON  (New  South  Walesa- 
One  consideration  with  reference  to  this 
paragraph  may  perhaps  affect  the  views  of 
some  honorable  members  upon  it.  There 
was  an  amendment  made  yesterday  which 
makes  a  very  considerable  alteration  in 
the  whole  paragraph.  As  the  paragraph 
stood,  upon  the  Senate  rejecting  a 
Bill,  or  failing  to  pass  it  with  amend- 
ments agreed  to,  the  Governor-General 
might  at  once  dissolve  the  two  H< 
As  the  clause  was  amended  yesterday  there 
is  a  further  stage  imposed.  After  an  in- 
terval of  three  months,  or  in  the  next 
session,  whichever  is  the  longer  interval, 
if  the  House  of  Representatives  again 
passes  the  proposed  law,  and  the  Senate 
rejects  it,  or  fails  to  pass  it,  or  passes   it 
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with  amendment  to  which  the  House  of 
Representatives  will  not  agree,  there  is  to 
be  the  double  dissolution.  The  Bill  will 
then  have  received  four  separate  considera- 
tions. It  may  be  worthy  of  attention 
whether  it  is  intended  that  the  Bill 
should  go  once  more  through  each 
House,  or  six  times  through  the  mill 
altogether.  It  might  happen,  if  the  pro- 
posal of  the  honorable  and  learned  mem- 
ber (Mr.  Symon)  were  carried  into  effect, 
that  the  Bill  would  have  to  go  through  the 
mill  ten  times.  But  is  it  intended  that 
the  hill  should  have  to  go  as  often  as 
three  times  through  each  House? 

Mr.  McMillan. — There  might  not  be 
the  same  matter  in  dispute  all  through. 

Mr.  BARTON.— I  admit  that.  But  we 
know  what  these  disputes  are  in  sub- 
stance. The  dissolution  will  be  sought  upon 
the  substantial  matter  in  dispute,  and  the 
Bill  be  brought  forward  again  with  the 
substantial  matter  in  dispute  still  in  it. 
When  the  sense  of  the  electorates  and  of 
the  states  is  obtained,  is  it  intended  that 
the  Bill  should  have  to  be  again  dealt 
with  by  both  Houses  1  If  so,  I  would  ask 
what  substantial  good  can  be  obtained 
from  such  a  provision1?  The  Bill  will 
have  been  considered  twice  by  each  House 
before  the  double  dissolution  takes  place, 
that  is,  leaving  altogether  out  of  account 
anything  that  may  be  done  under  the 
proposal  of  the  honorable  and  learned 
member  (Mr.  Symon).  Do  any  of  us 
think,  whatever  the  side  to  which  we 
belong  in  this  matter,  that  the  Hill 
should  be  sent  through  each  House  again 
after  a  double  dissolution  ?  The  sense  of 
the  constituencies  will  be  taken  upon  the 
condition  of  the  measure  at  the  time  of  the 
double  dissolution,  and  surely  it  is  intended 
that  what  should  be  then  voted  upon  is  the 
then  condition  of  the  measure. 

Mr.  Isaacs. — When  the  House  of  Repre- 
sentatives and  the  Senate  see  the  result  of 
the  elections,  they  may  agree  in  regard  to 
the  measure  without  a  joint  sitting. 

Mr.  BARTON.— Yes.  It  may  be  seen 
that  the  temper  of  both  Houses  is  such 
\_Mr.  Barton. 


that  the  Bill  will  be  passed  by  them  both 
if  it  is  submitted  to  them.  On  the  other 
hand,  it  may  be  seen  that  it  would  be- 
useless  and  idle  to  go  through  the  form  of 
again  submitting  the  Bill  to  the  two- 
Houses. 

Mr.  Retd.  —  There  is  the  further  diffi- 
culty that  the  Bill  might  be  altered  in  the 
House  of  Representatives,  and  then  there 
would  be  a  terrible  dispute  as  to  whether 
this  was  not  evading  the  issue. 

Mr.  Isaacs. — That  shows  the  value  of" 
the  whole  proposal. 

Mr.  BARTON. — Is  it  not  only  common 
sense  that  there  should  be  an  alternative 
course,  so  that  where  it  can  be  seen  by  the 
Executive  that  the  Bill  will  pass  if  again 
presented  to  the  two  Houses,  it  can  be  so 
presented.  But  if  it  is  seen  that  the  Bill 
is  not  likely  to  be  passed,  why  should  not 
the  joint  sitting  take  place  at  once  1  There 
is  a  difference  between  the  double  dis- 
solution and  the  ordinary  dissolution  of 
the  House  of  Representatives.  When  there 
is  a  double  dissolution  of  Parliament, 
you  take  the  sense  of  two  constituen- 
cies —  the  constituency  of  the  House 
of  Representatives,  which  is  the  whole 
country  divided  into  electorates,  and  the 
constituency  of  the  Senate,  which  is  the 
whole  country  divided  into  states.  The 
results  of  the  dissolution  may  be  so  clear 
cut  that  any  one  with  half  an  eye  will  be 
able  to  see  that  it  would  be  of  no  use  to 
submit  the  Bill  again  to  both  Houses. 

Mr.  Kingston. — It  would  be  better  to 
submit  it  if  there  had  been  a  dissolution 
about  it. 

Mr.  BARTON.— If  it  were  seen  that 
both  Houses  would  accept  the  Bill  it 
could  be  at  once  submitted  to  them,  but 
if  a  different  verdict  were  obtained  from 
the  two  constituencies  the  question  arises, 
is  it  necessary  to  submit  the  Bill  to  the 
two  Houses  before  the  joint  sitting  takes 
place  ?  The  proposal  now  in  the  clause 
reminds  me  very  much  of  the  gradual  re- 
duction process  of  a  flour  mill. 

Mr.  McMillan. — How  can  you  get  at 
the  opinions  of  the  people  in  regard  to  the 
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measure    unless    von  submit  it  again  to 

both  Houses? 

Mr.  I'.AkTON.— If  the  constituency  of 
the  House  of  Representatives  gave  a  dif- 
ferent verdiet  from  that  of  the  constituency 

of  the  Senate,  it  would  seem  to  be  idle  to 
submit  the  Bill  again  to  botli  Houses. 

Mi.  lloi.nKK. — How  can  you  ascertain 
the  verdict  of  the  constituencies  in  regard 
to  a  measure  until  you  submit  that  mea- 
sure to  the  two  Houses  ? 

Mr.  Reid. — You  conld  tell  pretty  well. 

Mr.  BARTON.— I  think  so.  However, 
I  do  not  wish  to  make  the  consideration 
of  the  matter  more  complex.  I  thought 
I  was  making  a  suggestion  which  would 
simplify  things.  Now,  as  to  the  last 
paragraph  of  the  clause.  It  has  always 
appeared  to  me  that  it  was  not  intended  to 
have  amendments  proposed  and  discussed 
at  the  joint  sitting  of  the  two  Houses,  or 
that  there  should  be  the  ordinary  powers 
of  legislation  confided  to  the  general  body. 
In  my  opinion,  the  intention  is  that  there 
should  be  a  vote  taken  upon  the  Bill  at 
its  then  stage,  the  Bill  as  amended  by 
both  Houses,  if  it  has  been  amended  at 
all.  I  think  it  would  be  advisable  to 
make  the  paragraph  read  in  this  way  : — 

And  if  after  such  dissolution  the  House  of 
Representatives  passes  a  proposed  law,  the  pro- 
visions of  which,  in  the  opinion  of  the  Governor- 
General  in  Council,  are  substantially  to  the 
same  effect  as  those  of  the  former  proposed  law, 
and  the  Senate  rejects  the  newly  proposed  law, 
or  fails  to  pass  it,  or  passes  it  with  amendments 
to  which  the  House  of  Representatives  will  not 
agree,  the  Governor-General  may  convene  a 
joint  meeting  of  the  members  of  the  Senate  and 
of  the  House  of  Representatives,  and  the  mem- 
bers present  at  such  joint  meeting  may  deli- 
berate and  shall  vote  together  upon  the  then 
proposed  law,  as  amended,  if  at  all,  by  concur- 
rence of  both  Houses  up  to  the  time  of  such 
joint  sitt  ing  being  convened ;  and  if  the  question 
that  the  then  proposed  law  be  affirmed  is  passed 
by  a  majority 

and  so  on.  That  would  secure  three 
things.  It  would  secure  that  after  the 
dissolution,  if  the  Bill  were  brought  for- 
ward again,  it  would   be  incumbent  upon 


the  House  of  Representative  the 

measure  in  entirely  the  same  form.  It 
might  pass  it  in  a  form  which  would  admit 
of  its  being  dealt  with  under  the  para- 
graph if  it  were  substantially  the  same 
Hill.  Then  it  might  be  dealt  with  and 
amended  by  the  Senate,  so  far  as  it  bad 
power  to  make  amendments,  and  it  would 
be  submitted  to  the  joint  meeting  in  the 
form  in  which  it  had  been  agreed  to  by 
the  two  Houses.  The  difficulty  is  this, 
that  you  have  the  proverbial  three  con' 
If  you  do  not  deal  with  the  Bill  at  the 
joint  meeting,  so  far  as  it  is  amended  by 
agreement,  you  are  reduced  either  to 
putting  the  Bill  before  the  joint  meeting 
in  the  form  in  which  the  House  of 
Representatives  passes  it  without  any 
interference  by  the  Senate,  or  you  may 
allow  amendments  to  be  made  by  the  joint 
meeting.  I  take  it  that  it  is  not  desired 
that  the  third  course  should  be  adopted. 
I  have  had  a  great  hankering  after  that 
third  course,  but  it  would  be  accompanied 
by  inconvenience  which  would  render  this 
provision  futile.  If  you  abandon  that 
idea,  you  have  the  other  two  courses  left. 
It  may  be  that  what  I  am  saying  now 
only  accentuates  the  difficulty  of  the  pro- 
ceeding. It  is  a  difficult  proceeding,  and  I 
would  ask  honorable  members  to  consider 
it  from  these  points  of  view — the  possible 
injustice  of  submitting  to  the  joint  meet- 
ing the  proposed  law  as  it  has  passed  one 
House  only,  and  the  possible  futility  and 
inconvenience  of  turning  the  joint  meet- 
ing into  a  legislative  body  with  power  to 
make  amendments.  Then  there  is  only 
left  the  third  of  these  proposals,  the  deal- 
ing with  the  Bill  at  the  stage  to  which  it 
has  been  brought  by  the  concurrence  of 
the  two  Houses. 

Mr.  Holder. — There  is  another  possi- 
bility. The  joint  sitting  could  consider 
the  amendments  about  which  the  two 
Houses  had  disputed. 

Mr.  BARTON.— If  you  did  that  you 
might  be,  on  the  one  hand,  limiting  the 
power  of  the  joint  meeting  so  that  it  could 
not   go   beyond    those   amendments,  and 
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substitute  for  all  or  any  of  them  alterna- 
tive propositions,  or,  on  the  other  hand,  you 
might  get  the  thing  into  a  worse  form 
altogether,  because  you  might  be  bringing 
the  matter  into  a  legislative  sitting  of  the 
joint  committee.  If  they  discuss  the  ques- 
tions in  dispute  and  decide  upon  them  they 
will  really  make  amendments  in  the  Bill, 
and  it  is  not  intended  that  the  joint  com- 
mittee should  do  that.  I  think  that  the 
fourth  course  leads  one  into  greater  diffi- 
culties than  the  others.  The  only  possible 
plan  is  to  take  the  Bill  so  far  as  it  has  been 
amended.  The  parts  of  it  not  yet  amended 
by  agreement  and  the  parts  of  it  amended 
by  agreement  will  still  be  parts  of  the 
Bill,  and  together  they  will  constitute  the 
whole  Bill.  Would  it  not  be  better  to 
take  a  vote  upon  that,  than  to  run  the  risk 
of  the  injustice  and  the  inconvenience  the 
other  courses  might  involve  ? 

Mr.  Douglas. — What  would  be  the 
use  of  the  joint  meeting  1 

Mr.  BARTON.  — I  never  was  in  love 
with  the  plan  of  a  joint  meeting.  I  voted 
for  it  as  a  means  of  arriving  at  finality, 
instead  of  resorting  to  another  proceeding 
which,  as  it  appears  to  me,  would  be  the 
very  poison  of  constitutional  government, 
that  is,  the  referendum.  I  have  always 
been  alive  to  the  difficulties  that  surround 
this  question  of  the  joint  meeting,  and  I 
have  pointed  out  a  few  of  them.  My  own 
view  was  that  these  proceedings  might  have 
terminated  at  the  joint  dissolution,  but  I  re- 
cognise that  I  cannot  stop  short  at  m}~  own 
opinion  in  a  matter  of  this  sort,  because 
we  have  to  submit  the  measure  to  the 
ultimate  vote  of  the  people.  I  am  satis- 
fied that  they  will  demand  something- 
more  than  a  joint  dissolution.  We  have 
then  to  choose  between  a  joint  meeting 
of  the  two  Houses  and  the  referendum, 
and  I  accept  the  former  as  the  lesser  of 
two  evils.  I  felt  bound  to  point  out  the 
many  inconveniences  which  surround  the 
whole  process. 

Mr.  HOLDER  (South  Australia).— 
With  the  first  point  referred  to  by  the 
leader  of  the  Convention  I  shall  deal 
[Mr.  Barton. 


briefly,  because  it  is  not  new  to  us,  and 
we  should  not  go  back  to  it  even  if  it 
were  not  as  important  as  lie  suggests. 
That  is  the  point  as  to  the  reference  of  a 
measure  back  to  Parliament  after  a  dis- 
solution, or  the  reference  of  it  right  away 
to  the  joint  meeting  without  requiring 
that  it  should  go  back  to  the  Parliament. 
I  hope  we  shall  not  adopt  that  alternative, 
because  it  wTould  be  impossible  to  say  after 
a  dissolution  whether  the  will  of  the  one 
House  or  the  other  would  prevail  until 
you  presented  the  question  to  them  for 
reconsideration. 

Mr.  McMillan. — You  may  have  new 
men. 

Mr.  HOLDER.— Yes,  or  old  men  with 
new  opinions.  We  should  not  adopt  any 
extraordinary  methods  until  ordinary 
methods  have  failed.  After  a  dissolution 
the  right  course  is  to  refer  the  measure 
back  to  both  Houses  of  Parliament,  and 
not  until  they  have  considered  it  should 
we  have  recourse  to  this  extraordinary 
plan  of  a  joint  meeting.  I  do  not  like  the 
idea  of  a  joint  meeting,  but  at  the  same 
time  I  am  going  to  be  loyal  to  this  provi- 
sion, because  I  recognise  that  it  is  part  of 
a  compromise.  We  have  taken  these 
clauses,  and,  setting  aside  some  little  dis- 
like we  have  to  them,  we  have  stood  by 
the  agreement  we  arrived  at  in  Sydney. 
I  believe  that  the  majority  of  us  are 
prepared  to  stand  by  it  to  the  end.  I 
now  come  to  the  question  of  the  way 
in  which  the  joint  meeting  is  to  dis- 
pose of  any  measure.  I  hope  that  our 
leader  will  yet  see  his  way  clear 
to  adopt  the  principle  suggested  by 
our  President,  that  the  joint  meeting 
should  have  power  to  consider  the  Bill 
and  any  amendments  on  it.  That  would 
exclude  suggestions  on  Money  Bills.  We 
know  that  a  Bill  may  be  passed  by  one 
House,  and  sent  on  to  the  other.  The 
other  House  may  make  amendments  in 
the  Bill,  and  return  it,  when  the  amend- 
ments or  some  of  them  may  be  agreed  to, 
perhaps  with  further  amendment.  The 
real  question  in  dispute  might,  after  all, 
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be  the  acceptance  of  an  amendment  on  an 
amendment.  Surely  we  should  allow  the 
joint  meeting  to  consider  such  au  amend- 
ment, and  say  that  their  decision  should 
be  final.  The  Drafting  Committee 
bave  ability  enough  to  deal  with  this 
matter,  and  if  they  would  undertake  to 
consider  it  after  the  Convention  has  de- 
clared its  views  we  could  at  the  next  re- 
committal stage  come  to  an  agreement 
upon  it.  We  certainly  ought,  in  fairness 
to  the  Drafting  Committee,  to  inform  them 
what  our  will  is.  I  think  a  large  majority 
of  honorable  members  desire  that  the 
power  of  the  joint  meeting  of  the  two 
Houses  should  be  large  enough  to  include 
all  matters  that  are  the  subject  of  dispute. 
If  we  accept  the  words  which  the  Presi- 
dent has  suggested,  or  some  other  words 
which  will  give  the  necessary  instruction, 
the  committee  could,  by  the  morning,  or 
at  a  early  date,  dispose  of  the  whole  ques- 
tion. If  the  President  hesitates  to  submit 
his  motion  because  of  his  official  position, 
I  should  be  quite  prepared,  on  his  behalf, 
to  submit  it.  Not  that  the  insertion  of 
the  words  would  be  final,  but  they  would 
simply  convey  to  the  committee  an  intima- 
tion of  what  the  wish  of  the  majority  of 
the  Convention  may  be. 

Mr.  O'CONNOR  (New  South  Wales).— 
I  beg  to  move — 

That  after  the  word  "  thereon  "  the  following 
words  be  inserted  : —  "  with  or  without  the 
amendments,  if  any,  agreed  to  by  the  House  of 
Representatives,  or  made  by  the  Senate  and 
not  agreed  to  by  the  House  of  Representa- 
tives." 

Sir  George  Turner. — That  would  en- 
able them  to  go  into  the  whole  question 
of  the  amendments. 

Mr.  O'CONNOR.— No;  it  would  enable 
them  to  go  into  the  amendments  which 
had  been  made  by  the  Senate  or  House 
of  Representatives  and  not  agreed  to.  It 
would  bring  in  only  those  matters  which 
are  in  dispute. 

Mr.  BARTON  (New  South  Wales).— 
We  do  not  want  to  recommit  any  clauses, 
but    a   doubt    has    been    raised    by  legal 


members  as  to  whether  by  this  vote  the 
law  would  be  passed. 

Mr.    GLYNN     (South     Australia).— I 
understand,  Sir  Richard   Baker,  that 
are  putting  the  amendment  of  the  right 
honorable  member  (Mr.  Kingston)? 

The  CHAIRMAN.  —  No ;  it  is  the 
amendment  of  the  Hon.  Mr.  O'Connor, 
but  it  is  the  same  in  effect  as  that  of 
the  President. 

Mr.  GLYNN. — I  would  like  to  test  the 
feeling  of  the  committee  as  to  whether 
suggestions  should  not  be  sent  on  as  well 
as  amendments. 

Honorable  Members. — No,  no. 

Mr.  GLYNN.— It  is  all  very  well  for 
members  to  say  "  No,  no."  The  House  of 
Representatives  is  protected  against  block- 
ing by  the  Senate,  but  there  is  no  pro- 
tection against  the  blocking  of  legislation 
initiated  by  the  Senate. 

Sir  John  Forrest. — Is  not  that  all  the 
better? 

Mr.  GLYNN.— I  do  not  think  that  it 
is 

Mr.  O'Connor. — Would  it  not  be  better 
to  deal  wTith  the  question  of  suggestions  at 
the  end  of  the  clause  1 

Mr.  GLYNN. — So  long  as  the  question 
is  dealt  with  before  the  final  drafting  I  do 
not  mind  where  it  is  dealt  with.  Honor- 
able members  may  talk  about  referring 
general  matters  to  the  joint  meeting,  but 
after  all  what  would  be  referred  would  be 
Money  Bills.  That  is  the  reason  there  is 
no  provision  made  for  stopping  a  dead- 
lock in  legislation  initiated  by  the  Senate. 
I  think  there  ought  to  be  an  opportunity 
of  testing  the  feeling  of  the  Convention  as 
to  whether  suggestions,  which  might  be 
the  cause  of  a  Bill  being  rejected  by  the 
Senate  and  result  in  a  dead-lock,  ought  not 
to  be  included. 

Sir  George  Turner. — You  had  better 
give  the  Senate  power  to  amend  Money 
Bills  at  once  and  end  the  matter. 

Mr.  GLYNN. — That  is  a  different  thing 
altogether.  As  Dr.  Cockburn  lias  said,  this 
is  a  sort  of  joint  meeting  for  the  purpose 
of   conciliation.       In  order    to    test    the 
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feeling  of  the  committee,  I  beg  to  move  as 
an  amendment  on  the  amendment — 

That,  after  the  word  "amendments,"  the 
words  "  or  suggestions  "  be  inserted. 

Mr.  BROWN  (Tasmania).— Before  the 
honorable  member  tests  the  feeling  of  the 
Convention,  I  would  like  to  ask  legal  mem- 
bers whether  what  the  honorable  member 
desires  is  not  covered  by  the  words  "  fails 
to  pass  "  in  the  early  part  of  the  clause  1 
Of  course,  a  Bill  "  fails  to  pass  "  if  it  is 
sent  back  to  the  House  of  Representatives 
with  suggestions  or  amendments. 

Mr.  Barton. — If  the  House  of  Repre- 
sentatives does  not  accept  the  suggestions, 
and  the  Senate  thinks  fit  to  shelve  the 
Bill,  that  is  failing  to  pass  it. 

Mr.  BROWN.— Yes,  that  is  what  I 
think  Mr.  Glynn  desires,  and  what  I  think 
is  covered  by  the  words  I  have  mentioned. 

Sir  GEORGE  TURNER  (Victoria).— 
Like  Mr.  Barton,  I  have  never  been  in 
favour  of  this  joint  sitting,  and  I  felt  very 
strongly  that  a  wiser  course  would  have 
been  to  strike  out  the  provision  altogether. 
But,  still,  as  we  have  determined  that  we 
are  to  have  a  double  dissolution,  and 
as  I  believe  a  minority  of  the  Con- 
vention are  anxious  to  have  something- 
following  the  double  dissolution,  and 
as  they  would  not  agree  either  to  a 
national  or  a  dual  referendum,  I  think 
we  now  are  practically  bound  to  carry  the 
clause  as  we  passed  it  in  Sydney.  If  we 
are  to  have  a  joint  sitting,  let  us  endea- 
vour, whether  we  like  it  or  not,  to  make 
that  joint  sitting  effective.  With  that 
object  in  view,  although  at  first  I  was 
inclined  to  think  that  the  joint  sitting 
should  either  affirm  or  reject  the  Bill, 
I  am  quite  willing  to  fall  in  with  the 
proposal  that  has  been  made  that  the 
joint  sitting  should  have  power  to  deal 
with  the  amendments  which  were  before 
discussed  by  the  two  Houses.  I  think, 
however,  that  when  we  have  gone  that 
length,  we  have  gone  the  full  length  we 
ought  to  go,  and  that  those  who  are  anxious 
to  conserve  and  preserve  the  rights  of  the 
Senate  should  not  attempt  to  force  us  a 
{Mr.  Ghjnv, 


step  further.  What  are  we  asked  to  do 
by  the  amendment  suggested  by  Mr. 
Glynn  ?  We  have  given  to  the  Senate, 
not  the  power  to  amend  Money  Bills,  but 
simply  the  power  to  make  suggestions. 
Mr.  Glynn  now  desires  that  when  the 
joint  sitting  takes  place,  those  suggestions 
shall  be  taken  into  consideration,  voted 
upon,  and  decided  by  the  joint  meeting. 
That  means  that  if  there  is  a  sufficient 
majority  made  up  of  members  of  the 
Senate  combining  with  a  small  majority  in 
the  House  of  Representative*,  the  Senate 
will  have  its  own  way,  and  be  practically 
able  to  make  amendments  in  Money 
Bills. 

An  Honorable  Member. — There  must 
be  a  three-fifths  majority. 

Sir  GEORGE  TURNER.— They  would 
vote  pretty  solidly  on  this  matter  in  order 
to  gain  their  point,  and  in  order  to  obtain 
an  advantage.  Experience  shows  that  the 
House  which  has  not  the  power  to  amend 
Money  Bills  will  always  try  to  do  so.  A 
large  number  of  senators,  combining  with 
a  comparatively  small  number  of  mem- 
bers of  the  House  of  Representatives, 
would  be  able  to  make  amendments  in 
Money  Bills.  We  know  what  the  feeling 
of  the  senators  will  be.  They  will  say 
— "  We  have  been  deprived  of  the 
power  of  amending  Money  Bills  which  we 
think  we  ought  to  have."  They  will  want 
to  have  a  finger  in  the  financial  pie,  and 
their  leaning  will  be  to  make  amendments 
directly  or  indirectly.  If  it  is  the  object  of 
Mr.  Glynn  to  get  this  power  of  making 
amendments  in  Money  Bills  in  favour  of 
the  Senate,  let  us  do  it  openly,  and  hon- 
estly say  at  once  that  we  will  do  away 
with  the  compromise  arrived  at — that 
with  regard  to  Money  Bills  the  Senate 
shall  only  have  power  to  make  sugges- 
tions. Let  us  give  them  the  power 
at  once  to  make  amendments  in  Money 
Bills.  Mr.  Glynn  is  going  too  far.  While 
I  am  glad  to  be  able  to  meet  those  who 
desire  to  give  the  fullest  possible  power  to 
the  two  Houses  sitting  jointly,  I  am  not 
prepared  to  go  to  the  length,  by  the  means 
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which  the  honorable  member  has  Bugg< 

of    giving    the    Senate    power    to    amend 

Mob*?  Bills.     I  hope  he  will  H&t  propose 
his  amendment,  because  if  it  is  carried  it 
Way  result  ill  the  loss   of    what   other- 
anxious  to  get. 

Sir  JOHN  FORRfiSf  (Western  Aus- 
tralia). ft  very  one  knows  that  I  have 
always  been  atl  advocate  of  equal  powers 
for  the  Senate,  but  in  Adelaide  and 
Sydney  a  majority  of  the  House  were 
adverse  to  my  desires.  It  seems  to  me 
that  we  have  accepted  the  position  with 
regard  to  the  powers  of  the  Senate  in 
dealing  with  Money  and  Taxation  Bills, 
and  I  do  not  think  we  are  justified  in 
attempting  to  get,  by  a  side-wind,  a 
power  which  this  House  has  refused  to 
give  in  the  Money  Bills  clause.  I  have 
not  consulted  any  one,  but  I  think  we 
are  not  justified  in  asking  this  House 
to  confirm  the  principle  that  the  joint 
sitting  of  the  Houses  should  have  power 
to  deal  with  suggestions  in  Money  Bills. 
I  hope  Mr.  Glynn  will  not  press  his 
amendment,  and,  if  he  does,  I  shall  have 
to  vote  against  it,  although  I  believe  in 
both  Houses  having  the  same  power  with 
regard  to  all  measures.  But  I  am  not 
going,  by  a  side-wind,  to  attempt  to  get 
what  was  denied  to  us  when  we  were 
dealing  with  the  money  clauses. 

Mr.  GLYNN  (South  Australia).  —  I 
voted  in  Adelaide  to  take  away  the  power 
of  amending  Money  Bills  from  the  Senate, 
although  that  course  was  very  unpopular 
at  the  time  in  my  colony.  In  Sydney  I 
spoke  against  it,  but  I  look  upon  the  pro- 
posal which  I  now  make  as  quite  a  dif- 
ferent matter.  If  there  are  six  colonies 
there  will  be  36  senators,  and  the  Senate, 
sitting  by  itself,  could,  by  the  vot. 
nineteen  members,  carry  amendments  in 
Money  Bills,  but  the  whole  36  when  sit- 
ting with  112  members  of  the  House  of 
Representatives  could  not  carry  them 
If  the  Senate  voted  in  one  block  they 
could  not  carry  one  of  their  suggestions 
at  the  joint  sitting  of  the  two  Houses. 
However,  I  do  not  want  to  do  more  than 


test  the  feeling  m"  those  who  have  stronger 

prejudiees  than  I  have  with  regard  to  the 
Senate.  My  object  is  that  the  matter 
should  he  considered  to-night.  Of  course, 
if  such  a  lion  in  defence  of  the  Senate 
t  John  Forrest  will  not  support  the 
amendment,  I  shall  not  press  it.  Com- 
pared with  Sir  John  Forrest,  I  have  a 
leaning  in  favour  of  the  House  of  Repre- 
sentatives. I  ask  leave  to  withdraw  my 
amendment. 

The  amendment  was,  by  leave,  with- 
drawn. 

Mr.  O'Connor's  amendment  to  insert 
words  after  "  thereon  "  was  agreed  to. 

Sir  JOHN  FORREST  (Western  Aus- 
tralia).— I  would  like  to  ask  if  there  is 
anything  in  the  fact  that  no  time  is  men- 
tioned after  the  dissolution  1  If  after  the 
dissolution  a  proposed  law  fails  to  pas-,  it 
may  be  brought  up  twenty  years  after  the 
dissolution.  I  think  that  a  time  should  be 
fixed — say,  six  months  or  one  year. 

The  paragraph  was  agreed  to. 

Mr.  SYMON  (South  Australia).— We 
have  now  arrived  at  a  conclusion  with  re- 
gard to  this  matter  of  the  solution  of 
dead  locks.  The  provision  which  is  now 
about  to  be  embodied  in  the  Bill  contains 
an  alternative  method  of  dealing  with 
any  anticipated  dead-lock.  Of  course,  the 
provision  which  I  have  struggled  for,  and 
which  I  believed,  and  still  believe,  to  be 
that  which  would  carry  out  the  intention, 
not  only  most  effectually  but  most  justly, 
with  regard  to  the  solution  of  dead-locks 
is  that  known  as  the  consecutive  dissolu- 
tion, embodied  in  the  first  paragraph  of 
the  clause.  That  has  been  inserted,  but 
with  it  has  also  been  inserted,  by  a  larger 
majority  of  this  Convention,  the  provision 
which  is  known  as  the  concurrent  or 
simultaneous  dissolution,  and  attached  to 
that  there  is  a  further  provision  for  a  joint 
sitting  of  the  two  Houses  in  the  event  of 
the  simultaneous  dissolution  not  leading 
to  a  solution  of  the  difficulty  between  the 
two  Houses.  It  appears  to  me  that  to 
retain  these  alternative  provisions  in  this 
Constitution    would    be   a    disfigurement 
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of  this  Bill.  I  have,  as  honorable 
members  know,  fought  this  question  in 
Sydney,  and  I  fought  it  again  here,  for  a 
consecutive  dissolution.  I  have  resisted 
to  the  very  utmost  of  my  power  the  con- 
current dissolution,  but  I  acknowledge, 
frankly,  that  with  regard  to  the  con- 
secutive dissolution  I  have  been  beaten. 
I  certainly  have  no  desire — simply  in  order 
to  see  it  in  this  Constitution — to  retain  a 
provision  for  which  I  have  all  along  fought 
if,  by  retaining  it,  we  have  an  alternative 
provided  which,  it  seems  to  me,-  would  be 
a  blot  upon  the  Constitution  which  we  are 
engaged  in  creating.  I  do  not  think  this 
Convention  desires,  and  I  do'  not  think  it 
ever  did  desire,  that  there  should  be  an 
alternative  embodied  in  the  Constitution. 
It  might,  as  our  leader  has  pointed  out, 
lead  to  the  Bill  passing  through  what  he 
has  called  "  the  mill "  ten  times.  Such 
a  possibility  is  not  likely  to  arise,  but 
it  is  a  possibility  which  might  arise ;  and 
while  I  am  as  tenacious  as  anybody  of 
what  looks  like  a  victory,  I  do  not  wish  to 
retain  something  which,  though  in  form 
and  in  words,  is  a  victory,  may  result 
in  confusion,  and  would,  on  the  face  of  it, 
I  think,  be  an  instrument  in  the  hands  of 
adverse  critics  to  discount  or  hold  up  to 
ridicule  the  efforts  of  this  Convention  in 
solving  this  question.  Therefore,  if  the 
course  contemplated  in  Sydney  was  that 
the  matter  should  be  left  as  a  tentative 
proposal  in  order  that  it  might  be  con- 
sidered in  the  interval,  I  think  the  best 
course  would  be  to  strike  out  the  first 
paragraph,  which  was  inserted  on  my  own 
motion,  and  I  shall  be  prepared  to  assist 
the  honorable  member,  speaking  for  my- 
self personally,  to  strike  it  out.  I  really 
think  it  would  be  a  rank  absurdity  to 
leave  it  in  the  clause.  I  cannot  say  more 
than  that  of  a  proposal  to  which  I  would  be 
firmly  wedded  if  I  could  only  have  seen  it 
there  alone.  While  we  are  here  as  a  full 
Convention,  I  think  probably  the  better 
plan  would  be  that  we  should  not  insert 
the  whole  of  this  clause,  but  eliminate  the 
paragraph  in  question 
[Mr.  Symon. 


Sir  JOHN  FORREST  (Western  Aus- 
tralia).— Having  taken  a  prominent  part 
with  Mr.  Symon  in  advocating  the  simul- 
taneous dissolution  of  the  two  Houses 
of  the  Federal  Parliament,  and  having 
been  defeated,  I  desire  that  the  Bill 
should  not  be  disfigured  by  alternative 
methods  inserted  in  it.  Therefore,  I  am 
very  glad  to  say  that  I  shall  be  pleased 
to  assist  him  as  far  as  I  can  in  expunging 
from  the  Bill  paragraph  (1)  of  this  clause, 
if  our  leader  finds  a  way  of  doing  it. 

Mr.  BARTON  (New  South  Wales).— 
There  is  a  way  of  doing  it  which  has  been 
adopted  during  the  currency  of  the  Con- 
vention here.  I  do  not  want  to  add  to  the 
debate,  except  that  I  think  it  would  be  a 
disfigurement  of  the  Bill  to  have  both  these 
provisions  for  a  consecutive  and  simul- 
taneous dissolution  in  the  clause  ;  and, 
although  both  have  been  carried,  it  prob- 
ably was  the  desire  of  the  committee 
that,  in  the  end,  only  one  of  them  should 
be  adopted,  together  with  the  joint  vote 
of  the  two  Houses  of  the  Pederal  Parlia- 
ment ;  and  that  that  provision  which 
had  the  largest  majority  in  its  favour 
should  be  the  one  finally  decided  on.  I 
do  not  want  to  ask  honorable  members 
to  recommit  the  Bill  again  for  the  sake  of 
anything  that  we  can  decide  as  we  go 
along,  because  there  will  have  to  be  a 
recommittal,  which  I  hope  will  be  mainly 
formal,  for  considering  drafting  amend- 
ments, and  we  do  not  want  to  do  any- 
thing beyond  that.  I  think  the  most 
judicious  thing  will  be  to  deal  with  the 
matter  at  once,  and  if  honorable  mem- 
bers agree  to  that  course,  I  beg  to  move, 
Mr.  Chairman,  that  you  report  progress, 
and  ask  leave  to  sit  again  when  you  have 
obtained  an  instruction  to  the  committee 
on  this  subject. 

The  motion  was  agreed  to. 

Progress  was  then  reported. 

Mr.  BARTON  (New  South  Wales).— 
I  beg  to  move — 

That  the  standing  orders  be  suspended  in 
order  to  enable  me  to  move,  without  notice, 
an  instruction  to  the  committee. 
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The  motion  was  agreed  to. 

Mr.  BARTON.  — I  now  beg  to  move — 

That  it  be  an  instruction  to  the  committee 
that  they  have  leave  to  consider  clause  66b, 
with  a  view  to  omitting  the  first  paragraph 
thereof. 

The  motion  was  agreed  bo. 
The  Convention  then  resolved  itself  into 
a  committee  of  the  whole  for  the  farther 

consideration    of    the    Commonwealth   of 
Australia  Bill. 

The  CHAIRMAN.  —  Instruction  has 
been  given  to  the  committee  that  they 
have  leave  to  reconsider  clause  56b,  with 
a  view  to  striking  out  the  first  paragraph. 

Mr.  KINGSTON  (South  Australia). -I 
had  very  great  pleasure  yesterday  in  fol- 
lowing my  learned  friend  (Mr.  Symon) 
in  supporting  the  inclusion  of  the 
first  paragraph,  and  I  should  be  pleased 
to  see  both  paragraphs  retained,  for  I 
think  that  each  affords  an  excellent  op- 
portunity for  reducing  both  Houses  of  the 
Federal  Legislature  into  obedience  as 
regards  the  wishes  of  their  constituents. 
However,  it  seems  to  me  that  a  majority 
of  the  Convention  think  that  the  one 
power  would  be  sufficient,  and  it  does 
seem  rather  unlikely  that  when  the  power 
to  dissolve  each  of  the  Houses  is  vested  in 
the  Executive,  it  would  be  exercised  by 
the  Executive  to  the  extent  only  of  dis- 
solving the  House  of  Representatives, 
which  has  the  control  over  the  Executive. 
I  think,  under  these  circumstances,  it  is 
unnecessary  for  me  to  press  my  objection. 

Mr.  BARTON  (New  South  Wales).— I 
beg  to  move — 

That  paragraph  (1)  be  struck  out. 

The  amendment  was  agreed  to. 

The  clause,  as  amended,  was  agreed  to. 

Clause  68. — The  command  in  chief  of  the 
naval  and  military  forces  of  the  Commonwealth 
is  hereby  vested  in  the  Governor-General  as  the 
Queen's  representative. 

Dr.  COCKBURN  (South  Australia).— 
In   the   absence  of  the  Hon.  Mr.  Deakin, 


I  beg  to  move  the  amendment  of  which 
be  has  given  notice  : — 

That  the  words   "  as  the  Queen's  representa- 
tive" be  omitted,  and  the  words  "  acting  undi-r 
the  advice  of  the  Executive  Council "  ini 
in  lieu  thereof. 

This  is  a  very  important  amendment. 
I  raised  this  question  before,  I  think,  in 
the  Constitutional  Committee  in  Ade- 
laide, but.  I  was  unable  to  get  a  majority 
then.  However,  the  question  has  now 
come  forward  with  a  greater  degree  of 
importance  than  ever,  because  it  appears 
from  certain  correspondence  which  has 
been  laid  on  the  table  of  the  Parlia- 
ment of  New  South  Wales  that  it  has 
been  claimed  by  the  military  authorities 
of  one  of  the  colonies  that  the  Governor 
should  be  the  actual  administrative  head  of 
the  permanent  military  forces ;  that  the 
Minister  of  War  should  practically  be  a 
nonentity;  and  that  the  commanding  officer 
should  refer  all  matters  direct  to  the  Go- 
vernor. I  observe  that  Mr.  Deakin  has 
entered  the  chamber,  and  perhaps  he  will 
speak  to  his  amendment. 

Mr.  DEAKIN  (Victoria).  —  I  beg  to 
thank  the  honorable  member  for  submit- 
ting my  amendment  on  clause  68  during 
my  momentary  absence  from  the  chamber. 
That  amendment  expresses,  not  perhaps  in 
the  best  way,  but  in  a  sufficiently  clear 
fashion,  a  proviso  which  it  seems  necessary 
to  embody  in  some  form.  As  the  clause 
stands,  it  refers  to  the  Governor-General 
alone  as  Commander-in-Chief  of  the  Naval 
and  Military  Forces  of  the  Commonwealth. 
It  is  in  contrast  with  other  clauses,  such 
as  clause  63,  where  it  is  provided  that 
the  Governor-General  may  appoint  officers 
to  administer  such  departments  of  State 
of  the  Commonwealth  as  "  the  Governor- 
General  in  Council  "  may  from  time  to 
time  establish — a  clear  distinction  being 
drawn  in  that  clause  between  a  power 
vested  in  the  Governor-General  himself 
and  the  power  vested  in  the  Governor- 
General  in  Council.  In  the  same  way, 
in  clause  66,  honorable  members  will 
notice  that  until  the  Parliament  otherwise 
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provides,  the  appointment  and  removal  of 
all  officers  of  the  Executive  Government 
of  the  Commonwealth  is  vested  in  the 
Governor-General  in  Council.  And  again, 
in  clause  83,  it  is  provided  that  no  money 
is  to  be  drawn  from  the  Treasury  of  the 
Commonwealth  except  under  appropria- 
tion made  by  law  ;  but  until  the  expiration 
of  one  month  after  the  first  meeting  of 
the  Parliament  "the  Governor-General 
in  Council"  may  draw  upon  the  Treasury, 
and  expend  such  moneys  as  may  be  neces- 
sary for  the  maintenance  of  any  depart- 
ment transferred  to  the  Commonwealth 
under  this  Constitution,  and  for  the  hold- 
ing of  the  first  elections  for  the  Parlia- 
ment. In  clause  85b,  which  relates  to  the 
•  Transfer  of  land,  buildings,  vessels,  etc.," 
to  the  Commonwealth,  the  Commonwealth 
is  to  take  over  property  "  for  such  time 
only  as  the  Governor-General  in  Council 
may  declare  to  be  necessary."  So  that 
here  we  have  a  series  of  clauses  in  which, 
for  the  most  part,  "  the  Governor-General 
in  Council  "  is  the  phrase  used  when  it  is 
intended  that  this  high  officer  shall 
act  with  the  advice  of  the  Executive 
Council ;  and  the  distinction  in  this 
clause,  where  the  words  "  in  Council  "  are 
omitted,  appears  to  point  directly  to  some 
additional  personal  power  to  be  vested  in 
the  Governor-General  in  regard  to  the 
control  of  the  naval  and  military  forces  of 
the  Commonwealth.  If  that  be  the  case 
—  and  it  does  appear  to  me  to  be  the 
case —  it  is  distinctly  a  retrograde  step. 
In  his  Parliamentary  Government  in  the 
British  Colonies,  Mr.  Todd,  at  the  very 
outset  of  his  work  (page  17),  says — 

The  prerogatives  of  the  Crown  in  relation  to 
the  army  and  navy,  and  in  the  direction  of  the 
foreign  policy  of  the  empire,  were  at  first,  and 
for  a  time,  practically  excluded  from  Minis- 
terial control ;  but  these  monarchical  functions 
gradually  became  subject  to  the  supervision 
of  Ministers,  and  it  is  now  obvious  that 
any  attempt  on  the  part  of  the  Sove- 
reign to  retain  in  his  own  hands  power,  in 
respect  to  military  administration  or  diplomacy, 
would  be  as  xnconsistent  with  constitutional 
usage  as  wou  d  be  the  personal  and  direct 
interference  by  the  Sovereign  in  domestic  affairs. 
[:ifr.  Deakm. 


In  all  acts  of  government  the  Ministers  of  the 
Crown  are  required  to  assume,  on  behalf  of,  and 
with  the  consent  of,  the  Sovereign  the  burden 
of  personal  power,  and  thereby  relieve  the 
Crown  of  all  personal  responsibility. 

The  whole  subject  is  considered  more 
elaborately  by  Mr.  Todd  in  the  12th 
chapter  of  the  same  book,  headed  "  Im- 
perial Dominion  exercisable  over  Self- 
governing  Colonies  in  Military  and  Naval 
Matters"  (page  370),  which  deals  with 
matters  down  to  the  year  1894.  With- 
out wearying  honorable  members  with  un- 
necessary references,  inasmuch  as  there 
is  likely  to  be  some  opposition  to  this 
proposal,  1  feel  bound  to  point  out  some 
facts.  Mr.  Todd  notices,  in  the  case  of 
Victoria,  that  the  Governor  exercises  no 
more  authority  in  military  matters  than 
he  exercises  in  regard  to  the  other  depart- 
ments of  the  State.  In  Canada,  from  the 
time  of  the  initiation  of  the  Confedera- 
tion, so  far  as  the  Governor-General  is  con- 
cerned, a  similar  practice  has  prevailed. 
The  Governor-General  there  acts  by  the 
advice  of  his  Executive  Council.  In  New 
South  Wales  a  difficulty  has  arisen  in 
connexion  with  this  question,  and  a  com- 
promise was  arrived  at  during  the  Pre- 
miership of  Sir  George  Dibbs,  by  which 
there  was  left  to  the  Military  Commandant 
of  that  country  the  right  to  primarily 
consult  the  Governor  in  respect  to  ques- 
tions of  discipline  ;  and,  as  a  matter  of  fact, 
that  removed  to  a  large  extent  the  control 
of  the  naval  and  military  forces  from 
Parliament,  and  from  the  Ministry  of  the 
day. 

Mr.  Higgins. — Does  the  correspondence 
which  we  have  had  placed  in  our  hands 
relate  to  that  dispute  2 

Mr.  DEAKIN.  —  That  is  the  corre- 
spondence. Then  there  is  the  famous 
South  African  case,  where  the  whole  mat- 
ter became  of  such  importance  that  it 
led  to  the  actual  dismissal  of  a  Go- 
vernment— that  of  Mr.  Molteno — and  to 
a  full  discussion  of  the  whole  subject 
in  the  Cape  Parliament,  when  the  first  re- 
solution carried   was  that  in  all  matters 
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relating  to  the  control  of  the  colonial 
forces,  the  (Governor  should  act  with 
the  advice  of  his  Executive  Council 
—  a  settlement  which  was  entirely  ap- 
proved by  the  Imperial  authorities  in 
England.  So  fat  as  this  colony  is  con- 
cerned, 1  could,  if  it  were  desirable, 
having  the  materials  at  hand,  trace  the 
history  of  the  struggle  which  went  on 
from  1862  to  1870,  when,  in  an  indirect 
manner,  we  obtained  a  satisfactory  settle- 
ment, which  is  in  fact  the  present  prac- 
tice. The  Parliament  of  Victoria  passed 
an  Act  dealing  with  the  military  and 
naval  forces,  which  provided  in  one 
section  that  while  the  Governor  was 
referred  to  as  the  Commander-in-Chief 
he  should  act  uuder  the  advice  of  his 
Executive  Council.  As  a  matter  of  fact, 
that  Act  did  not  receive  Her  Majesty's 
assent  because  of  another  section,  having 
no  relation  to  this,  which  did  not  meet 
with  the  approval  of  the  Imperial  autho- 
rities. In  the  despatch  relating  to  the 
question  which  I  hold  in  my  hand,  the 
Imperial  authorities  directly  and  specifi- 
cally assented  to  the  section  in  which 
we  had  made  it  perfectly  clear  that  in 
matters  relating  to  the  control  of  the 
colonial  forces,  just  as  in  every  other 
branch  of  our  colonial  service,  the  Go- 
vernor was  to  act  with  the  advice  of  his 
Executive  Council,  and  that  the  control 
of  the  military  and  naval  forces  was  to 
be  managed  through  the  Minister  of 
Defence. 

Mr.  Barton. — As  it  is  now,  the  Go- 
vernor cannot  act  without  the  advice  of 
the  Minister  any  more  than  the  Queen  can, 
even  if  not  specified  to  be  "  in  Council." 

Mr.  DEAKIN. — Quite  so,  that  is  clearly 
the  case  in  Victoria,  in  South  Australia, 
and  in  South  Africa,  but  I  think  it  is  not 
quite  the  case  in  New  South  Wales.  But 
this  clause  casts  grave  doubts  upon  the 
position  as  to  whether  it  would  be  the 
case  under  the  Commonwealth.  At  all 
•events,  the  matter  is  of  sufficient  import- 
ance to  be  placed  beyond  doubt.  These 
forces  will  be  raised  and  paid  for  by  the 


Commonwealth,    and   should  be  under  the 
control  of  the  Commonwealth    Parliament 
and  Executive,  just  as  much   as  any  I 
department  of  the  State. 

Mr.  Lewis. — In  time  of  war? 

Mr.  DKAIvIN.-—  With  regard  to  time 
of  war  there  are  Imperial  regulations 
which  direct  the  procedure  to  be  followed  ; 
but  even  then  the  money  and  forces  re- 
quired would  be  raised  by  the  Parliament 
and  expended  through  the  Minister  of 
Defence.  Whether  in  time  of  war  or  in 
time  of  peace  no  important  step  should  be 
taken  in  connexion  with  the  naval  or  mili- 
tary forces  of  the  Commonwealth  except 
through  the  Minister  of  Defence. 

Mr.  Barton. — As  a  member  of  the 
Executive  Council  ? 

Mr.  DEAKIN.— The  Minister  of  De- 
fence advises  the  Governor-General  through 
the  Executive  Council,  or  with  the  know- 
ledge of  his  colleagues.  The  Governor- 
General  is  to  be  in  the  position  in  which 
the  Queen  is  in  regard  to  accepting  advice. 
What  is  necessary  is  to  make  it  clear 
that  the  claim  several  Governors  have 
advanced  in  these  colonies,  and  which 
has  been  rejected  in  all  the  colonies 
except,  perhaps,  one,  is  not  to  be  recog- 
nised under  the  Commonwealth.  The 
claim  that  has  been  made  by  some  Go- 
vernors amounts  to  this  :  That  they  are 
endowed  with  some  personal  power  and 
personal  control  of  the  military  and  naval 
forces  independently  of  their  Executive 
Council,  and  independently  of  the  Parlia- 
ment of  the  country.  I  have  been  supplied 
by  an  ex-Minister  of  Defence  in  this  colony 
with  a  great  quantity  of  correspondence, 
some  of  it  of  an  exasperating  and  exasper- 
ated character,  with  regard  to  this  ques- 
tion in  Victoria.  We  found  the  positiou 
intolerable  until  we  settled  it  that  the 
ordinary  constitutional  rule  should  apply 
in  connexion  with  naval  and  military  de- 
partments as  with  regard  to  others ;  and 
that,  while  the  Governor  is  to  remain  as 
Her  Majesty's  representative  in  supreme 
control  of  all  functions  of  government,  he 
will  be  required  to  act  in  this,  as  in  other 
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matters,  on  the  advice  of  his  Executive. 
In  no  case  is  he  to  be  endowed  with  the 
personal  power  to  act  over  the  heads  of 
Parliament  and  the  Ministry,  by  whom 
these  forces  are  called  into  existence 
and  by  whose  contributions  they  are 
maintained. 

Mr.  Higgins. — Suppose  any  man  refused 
to  obey  orders  on  parade — what  then  1 

Mr.  DEAKIN.— If  a  man  refused  to 
obey  orders  on  parade,  that,  as  a  question 
of  discipline,  might  in  some  colonies  go 
direct  to  the  Governor,  past  the  Minister 
of  the  department  altogether. 

Mr.  Higgins. — But  not  here  in  Vic- 
toria. 

Mr.  DEAKIN.— Not  here  in  Victoria. 
I  have  some  correspondence  in  which  Sir 
Henry  Parkes  points  out  that  an  offer 
of  a  battery  of  artillery  for  service  in 
South  Africa  had  been  made  over  his 
head  and  without  his  knowledge.  The 
Premier  of  New  South  Wales  found  that 
a  portion  of  his  military  force  had  actually 
been  offered  for  service  outside  the  colony 
without  so  much  as  an  intimation  of  the 
intention  to  make  such  an  offer  being 
sent  to  him. 

Mr.  Barton. — He  laid  down  an  indis- 
putable principle  in  that  minute,  which 
has  ever  since  been  followed  under  a  Con- 
stitution which  does  not  require  these 
words. 

Mr.  DEAKIN.— Sir  Henry  Parkes  laid 
down  that  principle,  but  the  difficulty 
afterwards  arose  again,  and  a  memoran- 
dum was  made  by  Sir  George  Dibbs 
on  the  matter.  There  is  still  in  New 
South  Wales  the  practice  of  sending 
through  the  Minister  of  Defence  sealed 
envelopes  containing  statements  with 
regard  to  the  management  of  the  de- 
fence force  and  its  discipline,  which  he 
does  not  open,  and  is  not  allowed  to 
open,  but  which  go  direct  to  the  Go- 
vernor. That  is  an  intolerable  position. 
It  is  a  position  which  we  have  fought 
against  here,  and  successfully  contested. 
I  trust  we  will  place  it  beyond  all 
[Mr.  Dealcin. 


question  in  the  Commonwealth  we  propose 
to  establish  that  ordinary  constitutional 
usage  shall  prevail. 

Mr.  Symon.— Under  an  Act  of  Parlia- 
ment, or  how  1 

Mr.  DEAKIN.  — We  passed  a  Bill 
which,  for  another  cause  altogether,  was 
laid  aside,  but  in  informing  us  that 
the  proposed  Bill  was  not  assented  to 
by  Her  Majesty  the  Imperial  Govern- 
ment conveyed  to  us  their  entire  appro- 
bation of  this  particular  clause  in  which 
we  denned  the  authority  of  the  Gover- 
nor in  these  matters,  as  really  only  the 
authority  of  the  Governor  in  Council, 
and  all  succeeding  Governors  have  con- 
stantly adopted  that  reading.  My  amend- 
ment is  subject,  of  course,  to  being 
reshaped  by  the  Drafting  Committee,  if 
necessary. 

Dr.  Cockburn. — Divide  ! 

Mr.  BARTON  (New  South  Wales).— It 
is  rather  a  new  feature  in  the  proceedings 
of  this  Convention  that  any  body  should 
call  for  a  division  without  hearing  both 
sides  of  the  question.  After  we  have 
spent  seven  weeks  in  our  deliberations 
such  a  novelty  comes  with  the  re- 
freshment of  a  cool  sea  breeze.  I  am 
certainly  not  going  to  waste  any  of  the 
time  of  the  Convention.  I  have  very  few 
words  to  say  about  this  matter.  I  wish 
only  to  speak  to  the  point.  It  is  perfectly 
competent  for  any  Minister  under  respon- 
sible government,  such  as  we  have  it,  to 
secure  for  the  people  through  their  Ex- 
ecutive Council  every  control  that  my 
learned  friend  wishes  to  obtain,  that  is 
to  say,  every  control  of  the  entire  manage- 
ment and  administration  of  the  depart- 
ment for  which  the  Minister  is  responsible. 
In  the  Imperial  Constitution,  much  of 
which  is  unwritten,  there  is  no  necessity 
for  a  provision  of  this  kind  in  order 
to  insure  that  the  prerogative  shall  be 
administered  in  trust  for  the  people, 
and  it  is  laid  down  by  every  constitu- 
tional writer  whose  word  is  worth  having 
that  every  prerogative  of  the  Crown  is 
now  administered  in  trust  for  the  people, 
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which  means,  and  is  stated  to  mean,  thai 
it  is  administered  by  the  advice  of  a  re- 
sponsible Minister.  It  is  quite  true  that 
in  a  most  exceptional  way  the  Commandant 
in  New  South  Wales  once  offered  to 
the  Governor  a  battery  of  troops  to  serve 
out  of  the  colony.  I  believe  that  the 
Commandant  would  not  at  all  have  been 
impressed  by  the  particularity  of  adding 
the  words  "  in  Council "  to  the  word 
"  Governor  "  in  any  Act  dealing  with  the 
subject.  The  person  who  made  that  offer 
would  have  made  it  under  any  circum- 
stances. The  question  is,  is  there  suffi- 
cient power,  as  matters  stand,  to  prevent 
such  things  from  being  done,  and  to  insure 
punishment,  if  necessary,  for  their  being 
done  ?  In  the  minute  to  which  my 
learned  friend  has  referred,  Sir  Henry 
Parkes  recognised  that  power  by  saying 
this — 

The  military  forces  have  been  called  into  exist- 
ence by  the  Parliament,  and  are  paid  out  of  the 
revenue  of  the  colony,  and  they  are  as  much 
subject  to  the  control  of  the  responsible  Govern- 
ment existing  in  this  colony  as  any  other  branch 
of  the  public  service. 

That  is  clear  enough,  I  think. 

I  lay  this  down  as  an  indisputable  principle, 
and  in  future  I  must  treat  any  violation  of  this 
principle  by  the  Commandant  as  I  should  treat 
any  similar  violation  of  the  principle  by  any 
other  servant  of  the  Government. 

Why1?  Although  the  Governor  is,  under 
the  prerogative,  the  Commander-in-Chief 
of  the  Forces,  although  he  is  so  styled  in 
the  Governor's  instructions,  even  under  a 
Constitution  like  that  of  New  South  Wales, 
which  does  not  mention  the  powers  and 
functions  of  the  Governor,  who  only  de- 
rives his  powers  and  functions  from  his 
commission  and  instructions,  how  can  a 
Military  Commandant  be  appointed  except 
by  the  Governor  in  Council?  It  is  by 
the  Governor  in  Council  that  he  is  ap- 
pointed, without  any  words  of  this  kind 
in  the  Constitution  to  necessitate  it  at 
all.  Appointments  to  that,  as  to  other 
positions,  are  made  by  the  Governor  in 
Council,  which  means  the  Executive,  and 
the  determination  of  the  Executive  means 


the   determination    of    the   Cabinet,    into 
which  no  Governor  can  intrude  any  more 
under    the    law    of    New    South     Wales 
thin    he  could  under  the  law  of  this  Con- 
stitution.    But  the  man  who  is  appointed 
by  the    Governor  in   Council — that  is  to 
say,  by  the  Executive  ;  that  is  again  to  say, 
by  the  Cabinet — may  be  removed  for  mis- 
conduct by  the  authority  which  appointed 
him.      It  simply  comes  to  this:    On  the 
advice  of  a  Minister,  if  the  matter  is  suf- 
ficient  to    lay   before    the    Cabinet,    the 
Cabinet  decides  that  the  official  shall  be 
removed,    and  it  could  be  done    in    that 
case.     What  happens  then  ?     An  Execu- 
tive   minute    is    prepared,    in    which    the 
Minister  recommends  the  removal  of  the 
officer ;   that   minute    is  adopted   in    the 
Executive  Council,  over  which  the  Gover- 
nor presides,  and  the  Governor  in  Council 
has  then  removed   the   man.     That  you 
can  do  under  a  Constitution  which  does 
not  contain  the  words    "  in   Council "   at 
all,     simply    because    the    power     which 
appoints    can   remove.       The  officer  may 
be    under    an    engagement,    but    if    he 
is     under    an    engagement,     who    makes 
the   engagement     with    him    except    the 
Executive,    which     is    the    Governor    in 
Council  1     He  cannot  be  removed  so  as  to 
break  an  engagement,  except  at  the  risk 
of  giving  him  some  compensation.     If  you 
put  in  the  words  "  in  Council,"  you  would 
not  alter  the  legal  position  by  so  much  as 
a  hair's  breadth.    The  matter  really  comes 
to  this :     There   are   certain    prerogative 
rights  which  have  been   long  demitted  or 
got  rid  of  by  statute  or  by  other  practice — 
generally  by  statute — and  in  any  statute 
drafted   the  words   "  in  Council "  are    in- 
serted. There  are  certain  other  prerogative 
rights  which,  not  having  been  the  subject 
of    such    demission,  as    it    is  sometimes 
called,  I  believe,  not  having  been  given  up 
in  any  way,   apparently,  are  not   so  de- 
scribed in  a   statute.     There   are  certain 
prerogative    rights — this    was   all    gone 
into    at    Adelaide,   and    decided    by  the 
Convention  according  to  the  contention  I 
am  advocating — which  are  not  described  in 
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a  statute  as  rights  of  the  Governor  in 
Council,  simply  because  no  statute  has 
ever  dealt  with  them,  and  because 
they  belong  to  that  part  of  the  preroga- 
tive which  has  never  been  nominally  given 
up  by  the  Crown.  Of  such  is  the  power 
to  summon  and  dissolve  Parliament,  to 
which  no  one  who  understood  these 
matters  would  dream  of  adding  the  words 
"in  Council."  But  yet  these  rights  can 
never  be  exercised  without  the  advice 
of  a  responsible  Minister,  and  if  that 
advice  is  wrongly  given  it  is  the 
Minister  who  suffers.  Then,  again,  there 
is  the  prerogative  right  to  declare  war 
and  peace,  an  adjunct  of  which  it  is  that 
the  Queen  herself,  or  her  representative, 
where  Her  Majesty  is  not  present,  holds 
that  prerogative.  No  one  would  ever 
dream  of  saying  that  the  Queen  would 
declare  war  or  peace  without  the  advice 
of  a  responsible  Minister.  Wherefore, 
we  all  came  to  the  conclusion,  as  consti- 
tutional writers  have  long  come  to  the 
conclusion,  that  the  prerogative  is  given 
in  trust  for  the  people,  and  is,  therefore, 
only  exercised  at  the  instance  of  a  re- 
sponsible Minister.  I  should  like  to  know 
whether  there  would  not  be  a  revolution 
in  England  if  the  Queen  chose  to  declare 
war  or  to  make  peace  without  the  sanction 
or  advice  of  a  responsible  Minister?  That 
would  be  as  absolutely  gross  an  in- 
fraction of  the  Constitution  as  an  at- 
tempt to  abolish  the  House  of  Commons, 
as  the  advent  of  a  second  Protector, 
not  only  taking  away  the  bauble,  but 
taking  all  those  who  surrounded  it.  Do 
we  not  then  come  to  this  conclusion,  that 
the  Constitution  is  absolutely  safe  in  this 
form  as  we  understand  it,  that  you  can- 
not have  a  prerogative  of  the  Crown  in 
these  modern  days  which  can  be  exercised 
without  the  advice  of  a  responsible  Minister 
if  a  responsible  Minister  chooses  to  advise  ? 
Why,  then,  are  we  to  alter  all  the  settled 
forms,  which  are  those  we  understand  and 
know,  and  which  are  constantly  acted 
upon  in  the  administrative  government 
of  England  and  of  our  own  colonies, 
\Mr.  Barton. 


because  occasionally  there  has  been  a 
Minister  so  unread  as  not  to  understand 
these  matters,  or  so  weak  as  not  to  enforce 
his  powers?  If  Ministers  were  like  the 
late  Sir  Henry  Parkes,  a  stand  such  as 
he  took  would  be  sufficient,  and  is  suffi- 
cient in  New  South  Wales.  I  under- 
stand that  upon  occasions  a  power 
which  I  certainly  would  not  like  to  see 
exercised  is  exercised  by  the  Commandant 
of  the  forces  in  New  South  Wales.  I  am 
not  attacking  that  gentleman,  who  is  an 
exceedingly  able  and  gallant  officer.  If 
any  man  wishes  to  make  an  inroad  into 
the  Constitution,  or  does  not  fully  under- 
stand his  position  in  a  self-governing 
colony,  he  will  make  a  mistake,  whether 
you  do  or  do  not  put  into  the  Constitu- 
tion words  of  this  kind.  If  you  send 
your  Draft  Bill  home  with  these  words 
in  it,  I  shall  not  be  answerable  for  the 
opinions  passed  upon  our  drafting.  We 
shall  be  told  that  we  ought  to  understand 
that  the  matter  is  sufficiently  regulated 
by  constitutional  usage  already,  and  that 
the  prerogative  which  is  nominally  vested 
in  the  Queen,  is  actually  wielded  by  the 
Cabinet. 

Dr.  Cockburn. — It  is  not  wielded  by 
the  Cabinet  in  the  honorable  and  learned 
member's  own  colony. 

Mr.  BARTON.— I  know  that  there  are 
cases  in  which  it  has  not  been  so  wielded, 
but  if  you  ever  find  a  Minister  who,  under 
the  present  form  of  Constitution,  does  not 
wield  these  powers,  he  is  a  man  who 
would  not  be  stronger  in  asserting  them 
if  you  inserted  in  the  Constitution  the 
words  "  in  Council."  He  would  leave  the 
Commandant  greater  power  than  he  ought 
to  leave  him,  even  if  the  words 
were  inserted.  A  responsible  Minister 
only  requires  to  see  the  constitutional 
position  which  usage  and  custom  have 
set  up  throughout  the  empire  to  know,  as 
I  am  sure  every  responsible  Minister  in 
New  South  Wales  will  know,  what  is  an 
improper  action  upon  the  part  of  the  Com- 
mandant, and  an  action  which  ought  to  be 
put  a  stop  to.     There  may  be  a  discretion 
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in  mutters  of  mere  discipline,  such  l 
holding  of  a  court-martial,  the  report  of 

which  goes  tO  the  ( k iverix >r  in  Council, 
and  is  afterwards  remitted  to  the  Attor- 
aej-Genera]  to  be  recorded.  Bert  that  is 
only  an  exception  which  deals  with  such 
batten    as    disobedience    apon    parade. 

Its  upon  parade,  and  unsoldierly  con- 
duct of  one  kind  and  another.  These  are 
not  matters  about  which  any  Minister 
would  concern  himself.  What  a  Minister 
is  concerned  with  are  matters  for  which 
he  is  responsible.  A  court-martial  is  a 
judicial  tribunal,  and  a  Minister  cannot 
affect  its  decision  in  any  way.  He  could 
not  dismiss  an  officer  conducting  a  court- 
martial,  because  that  man  would  be 
acting  in  a  purely  judicial  capacity.  Of 
course,  neither  in  England  nor  here 
would  an  interference  with  the  preroga- 
tive in  that  respect  be  tolerated.  But 
the  Minister  is  responsible  for  the  admin- 
istration of  the  department  as  the  person 
under  whose  control  it  is,  within  the  Ex- 
ecutive arrangement,  and  he  is  responsible 
for  all  expenditure  upon  it.  Having  this 
responsibility,  he  is  entitled  to  tender  the 
advice  which  will  enable  him  to  exercise 
his  responsibility  fearlessly.  That  is  the 
constitutional  position  of  the  matter,  and 
it  will  not  be  strengthened  by  the  put- 
ting in  of  these  words,  because  it  is 
as  strong  now  as  it  ever  can  be.  The 
result  of  the  amendment  will  be  that 
when  the  Bill  comes  before  the  Imperial 
Parliament  the  words  will  probably,  if 
not  certainly,  be  struck  out,  and  we  shall 
be  told  that  we  have  already  sufficient 
power  to  deal  with  our  own  affairs.  I 
believe  entirely  in  the  constitutional  posi- 
tion taken  by  the  late  Sir  Henry  Parkes. 
That  constitutional  position  arises  under 
a  statutory  Constitution  in  which  the  Go- 
vernor is  not  even  mentioned  by  way  of 
defining  his  powers  and  functions.  They 
rest  simply  upon  the  letters  and  instruc- 
tions issued  to  him.  That  is  the  position 
of  affairs  where  the  Governor  is  described 
merely  in  the  ordinary  way.  It  indicates 
the  power  to  exercise  the  prerogative.    The 


constitutional  thai    fcbe  arei 

tive  is  exercised  in  trust  for  the  people, 
and  therefore  by  a  responsible  Minister,  is 
now  child's  knowledge  to  all  of  us,  and  it 
regulate*  the  whole  case. 

Mr.   Isaacs. — One  unfortunate  thii 
that    the    Governor-General    is    mentioned 
in  many  of  the  clauses,  and  the  Governor- 
General  in  Council  in  others. 

Mr.  BARTON.— That  is  so.  An  en- 
deavour has  been  made  in  drafting  the  Bill 
to  use  the  words  "in  Council"  where  by 
statute  law  in  pari  materia  the  Governor- 
General  in  Council  has  been  the  authority 
to  exercise  the  power.  Where  there  has 
been  no  omission  of  the  prerogative  t In- 
ordinary words  of  description  importing 
the  prerogative — the  Governor  or  Gover- 
nor-General— are  used  with  the  perfect 
knowledge  that  the  powers  of  the  preroga- 
tive are  really  now  the  people's  powers. 

Mr.  Symon. — It  is  just  the  same  as  the 
command  of  the  army  being  vested  in  the 
Queen. 

Mr.  BARTON.— Yes.  The  Queen  is 
the  Commander-in-Chief  of  the  British 
Army.  She  has  the  sole  power  of  making- 
peace  and  war.  According  to  constitu- 
tional assumption  it  is  her  army.  But 
who  exercises  the  control  of  the  Imperial 
Army  1  Is  it  not  the  adviser  of  the  Queen  ? 
Would  there  not,  as  I  said  before,  be  a  re- 
volution if  the  Queen  exercised  her  powers 
without  consulting  her  Ministers?  The 
honorable  and  learned  member  (Mr. 
Symon)  has  handed  me  a  passage  from 
Anson's  Law  and  Custom  of  the  Constitu- 
tion, at  volume  2,  page  392.  I  quoted 
several  passages  upon  the  subject  at  Ade- 
laide, and  I  then  understood  that  the  Con- 
vention was  perfectly  satisfied  as  to  the 
position.  It  was  then  proposed  by  the 
Right  Hon.  Mr.  Reid  to  import  the  prin- 
ciple which  the  honorable  and  learned 
member  (Mr.  Deakiu)  now  seeks  to  im- 
port, but  the  proposal  was  negatived. 
The  passage  which  I  wish  to  read  is  as 
follows : — 

Especially  is  the  Secretary  of  State  bound  to- 
maintain   the  discretionary  prerogative  of  the 
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Crown  in  the  appointment  and  dismissal  of 
officers,  their  promotion  or  reward,  or  the 
acceptance  of  their  resignations.  This  preroga- 
tive is  exercised  through  the  Commander-in- 
Chief,  on  the  responsibility  of  the  Secretary  of 
State  ;  and  it  is  the  more  important  that  power 
of  this  sort  should  be  in  the  hands  of  a  non- 
political  officer,  such  as  the  Commander-in-Chief, 
because  our  army,  unlike  the  armies  of  other 
European  countries,  is  not  divorced  from  the 
political  rights  of  citizenship.  The  soldier,  if 
duly  qualified,  may  exercise  the  franchise  ;  the 
officer  may  sit  in  the  House  of  Commons. 
Plainly  then,  the  King  or  a  Minister  of  the 
Crown  might  use,  or  be  pressed  to  use,  the 
powers  of  appointment,  promotion,  or  dismissal, 
for  political  and  party  ends.  The  history  of 
the  last  century  attests  the  reality  of  this 
danger.  The  office  of  Commander-in-Chief,  as 
constituted  in  1793,  was  intended  to  meet  it. 

We  find  that,  as  time  has  gone  on,  all 
these  powers  have  come  to  be  exercised 
by  the  advice  of  the  Minister,  if  not  by 
the  advice  of  the  Executive  Council.  The 
constitutional  usage  in  this  case  seems 
to  me  so  clear  that  it  would  be  of  no  use 
to  attempt  to  disturb  it,  and,  whether 
these  words  are  or  are  not  inserted,  this 
power  will  be  really  in  the  hands  of  the 
people. 

Sir  EDWARD  BRADDON  (Tasmania). 
— 1  think  that  the  honorable  and  learned 
member  who  moved  the  amendment  has 
overlooked  the  fact  that  the  position  of 
the  Defence  Minister  and  the  Governor  in 
all  the  colonies  is  distinctly  laid  down  by 
the  various  Discipline  Acts,  Volunteer 
Acts,  and  so  forth,  in  force  in  the  several 
colonies.  By  the  Tasmanian  Act  the 
Minister  for  Defence  deals  with  all  matters 
connected  with  the  Defence  forces.  He,  to  a 
great  extent,  fills  the  position  of  the  Secre- 
tary for  War  in  England,  with  the  powers 
of  the  Commander-in-Chief  combined. 
The  papers  to  which  the  honorable  mem- 
ber refers  showr  that  the  Colonial  Secretary 
merely  recommended  that  all  communica- 
tions relating  purely  to  discipline  should 
be  addressed  to  His  Excellency  the  Go- 
vernor, and  should  be  sent  under  sealed 
cover  through  the  Colonial  Secretary's 
department.  That  was  only  a  recom- 
mendation addressed  to  New  South  Wales, 
[Mr.  Barton. 


and  I  do  not  know  that  it  has  been 
followed  by  that  colony.  I  can  say  that 
in  the  administration  of  the  Defence  Act 
and  the  control  of  the  defence  force,  it  is 
not  generally  followed,  and  everything 
dealt  with  by  the  Governor  as  Commander- 
in-Chief  first  passes  through  the  hands  of 
the  Minister  of  Defence.  As  to  the  con- 
stitutional aspect  of  the  question,  my 
honorable  friend's  amendment  raises  no 
issue.  He  admits  that  the  representative 
of  the  Queen  occupies  the  position  in  con- 
nexion with  the  defence  force  that  the 
Queen  herself  occupies,  and  that,  as  her 
representative,  he  is  the  Commander-in- 
Chief.  I  think  that  he  will  find  that  no 
difficulty  will  be  experienced  in  the  word- 
ing of  the  clause,  even  if  it  be  not  abso- 
lutely necessary  constitutionally  that  the 
clause  should  be  so  worded. 

Mr.  BRUNKER  (New  South  Wales).— 
Whatever  the  constitutional  aspect  of  the 
question  may  be,  there  is  no  doubt  that 
considerable  inconvenience  and  delay  have 
arisen,  in  New  South  Wales  at  any  rate, 
in  dealing  with  military  matters. 

Mr.  Deakin. — We  had  a  ten  years' 
controversy  about  it. 

Mr.  BRUNKER,— I  do  not  know  what 
the  law  in  the  other  colonies  is,  but  we 
in  New  South  Wales  are  governed  by  the 
Volunteer  Act  passed  in  1867,  which,  I 
think,  appoints  the  Governor  Commander- 
in-Chief  of  the  forces.  I  know  that  a 
conflict  of  opinion  has  arisen  in  very  many 
cases  as  to  whether  the  Governor  in  this 
Act  means  the  Governor  with  the  advice 
of  the  Executive  Council,  or  whether  the 
authority  is  placed  in  the  hands  of 
the  Governor  alone.  Honorable  members 
have  no  doubt  been  placed  in  posses- 
sion of  the  data  which  has  been  printed 
and  laid  before  them  in  anticipa- 
tion of  the  consideration  of  this 
question.  I  am  very  pleased  to  say  that 
in  New  South  Wales,  now,  we  have  not 
the  trouble  and  inconvenience  that  was 
experienced  in  the  past.  It  is  certainly 
true  that  in  connexion  with  all  matters 
submitted   to  the  Minister  of  Defence  by 
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the   Commandant  or  the   Major-General, 

the  papers,  although  they  come  openly 
so  that  the  Minister  may  know  exactly 
what  are  the  propositions  made,  are  for- 
warded to  His  Excellency  in  compliance 
with  the  terms  of  the  Act.  The  Act  is 
very  explicit,  because  although  it  says  in 
the  interpretation  section  that  "  Gover- 
nor "  shall  mean  the  Governor  with  the 
advice  of  the  Executive  Council,  it  also 
says  that  in  the  construction  and  for 
the  purposes  of  this  Act,  if  not  inconsis- 
tent with  the  context  or  subject-matter, 
certain  terms  shall  have  the  respective 
meanings  assigned  to  them.  And  then 
Part  I.  of  the  Act  embodies  the  view  which 
has  been  maintained,  not  only  by  our 
present  Governor,  but  also  by  those  who 
preceded  him,  that  the  Governor  is  Com- 
mander-in-Chief of  the  forces.  Section  4  of 
Part  I.  says — "The  Governor,  as  the  Queen's 
representative,  shall  be  the  Commander-in- 
Chief  of  all  the  forces  raised  in  the  colony." 
We  are  governed  by  this  Act  in  New 
South  Wales,  and,  as  I  said  at  the  outset, 
although  differences  have  arisen,  and  con- 
siderable delays  have  occurred  in  dealing 
with  matters  in  the  past,  we  are  now  free 
from  those  inconveniences,  and  things  run 
smoothly,  simply  in  consequence  of  com- 
plyingf  with  the  conditions  of  the  law  by 
which  we  are  supposed  to  be  governed. 

Mr.  DEAKIN  (Victoria).— I  do  not 
propose  to  detain  the  Convention  with  any 
reply,  except  to  point  out  that  the  con- 
tention of  Mr.  Barton  in  no  respect  applies 
to  the  matter  submitted  to  the  Conven- 
tion. I  agree  with  him  entirely  in  his  con- 
stitutional construction  of  the  prerogative, 
and,  indeed,  went  so  far  out  of  my  way  as 
to  quote  Todd  to  put  it  beyond  all  doubt. 
But  what  are  the  facts  ?  It  took  ten 
years'  fight  in  Victoria  to  get  the  question 
settled,  and  we  have  it  on  the  testimony 
of  Mr.  Brunker  that  a  struggle  has  been 
waged  in  New  South  Wales.  Todd  furnishes 
an  instance  in  which  a  Ministry  lost 
its  life  in  South  Africa  in  this  struggle, 
after  a  prolonged  political  conflict.  Under 
the  circumstances,  it  seems  desirable 
[142] 


there  should  be  no  ambiguity.  We  are 
not  dealing  with  common  law,  but  with 
a  statutory  power,  and  desire  to  place 
these  powers  beyond  all  dispute.  What  I 
would  prefer  is  not  the  introduction  of  the 
words  suggested,  but  such  a  definition  of 
the  term  "  Governor-General "  as  would 
remove  the  ambiguity  which  it  appears 
to  me  exists.  The  leader  of  the  Con- 
vention has  told  us  that  the  words 
11  Governor-General  "  or  "  Governor- 
General  in  Council"  have  been  used  by 
the  Drafting  Committee  according  as  the 
prerogative  has,  or  has  not,*  been  practi- 
cally surrendered  to  Parliament.  That  is 
not  to  be  found  on  the  face  of  the  measure, 
and  it  is  always  in  these  cases  open  to 
question  whether  in  any  particular  in- 
stance the  prerogative  has  or  has  not  been 
abandoned.  These  doubts  might  be  set 
at  rest  if  there  were  "a  definition  clause 
setting  forth  the  sense  in  which  the  term 
"Governor-General"  is  used  in  the  Consti- 
tution. 

Mr.  Barton. — The  term  "Governor- 
General  in  Council "  when  used  means 
the  Governor-General  in  Council  with  the 
advice  of  the  Executive. 

Mr.  DEAKIN.— And  what  does  "Gover- 
nor-General "  mean  ? 

Mr.  Barton. — That  means  the  ordi- 
nary powers  intrusted  to  the  Governor- 
General  by  the  Queen. 

Mr.  DEAKIN.— And  these  are  to  be 
exercised  by  him  only  on  the  advice  of  his 
Ministers  1 

Mr.  O'Connor. — When  you  only  find 
the  term  "  Governor- General,"  that  means 
the  prerogative. 

Mr.  DEAKIN. — On  that  prerogative 
Governors  have  made  claims,  which  have 
received  some  recognition,  to  exercise  more 
power  than  they  claim  when  the  term 
"  Governor-General  in  Council  "  is  used. 
Under  clause  70,  any  distinction  which 
exists  between  different  exercises  of  pre- 
rogative powers  by  our  Governors 
are  to  be  preserved  in  the  Common- 
wealth, and  govern  the  relations  of 
the    Governor-General  to  each   particular 
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state  according  to  the  differing  practices 
which  may  have  existed.  The  difficulty 
I  have  mentioned  might  be  settled  by 
•some; general  provision  or  definition.  On 
account  of  the  strong  feeling  which  exists 
in  some  of  the  colonies,  I  propose  to 
press  this  matter.  I  do  not  at  all  insist 
on  the  form  of  the  amendment,  but  call 
the. attention  of  the  Drafting  Committee 
to  the  necessity  of  putting  beyond  all 
question  the  sense  in  which  the  term 
*' Governor-General"  must  be  accepted. 
This  prerogative  power  should  be  exer- 
cised, as  practically  all  other  powers  now 
are,  on  the  advice  of  the  Executive,  or  of 
one  of  its  members. 

Mr.  O'CONNOR  (New  South  Wales).— 
It  appears  to  me,  with  all  respect,  that 
Mr.  Deakin  has  not  quite  appreciated 
the  meaning  of  the.  section.  We  do  not 
wish  to  put  the  Governor- General  here  in 
the  position  of  being  any  less  the  Queen's 
representative  than  the  Governors  of  the 
various  colonies  are  at  the  present  time. 
What  is  the  position  of  the  Governor  of 
each  of  the  colonies  at  present  ?  By  virtue 
of  his  office  the  Governor  of  each  of  the 
colonies  is  Commander-in  Chief  of  the 
-Forces.  The  letters  patent  appointing 
the  Governor  constitute  him  Commander- 
in-Chief  of  the  Forces,  and  in  England  it  is 
pointed  out  the  Queen  is  Commander-in- 
Chief  of  the  Forces.  The  only  meaning 
of  that  is  that  the  prerogative  power  of 
•commanding  the  army  is  vested  in  the 
•Queen,  or  in  the  representative  of  the 
tQueen. 

Dr.  Cockbukn. — Has  the  Queen  of 
England  ever  claimed  the  right  to  settle 
at  question  of  discipline  as  a  Governor  has 
done  here  % 

Mr.  O'CONNOR.— I  will  deal  with  that 
question  later  on.  The  Governor  is 
Commander-in-Chief  of  the  Forces  by 
virtue  of  his  position.  But  the  Go- 
vernor cannot  move  a  step ;  he  cannot 
•obtain  possession  of  a  rifle  or  a  cartridge 
without  the  consent  of  his  Executive.  It 
is  a  merely  nominal  appointment,  and 
the  power  which  he  gets  nominally  he 
[Mr.  Dtakin. 


cannot  exercise  without  the  means  which 
are  supplied  by  his  Executive— by  the  Go- 
vernor with,  the  advice  of  his  Executive. 
That  is  recognised,  not  only  in  the  Go- 
vernor's instructions,  but  in  all  the  Acts 
dealing  with  the  regulation  of  the  volun- 
teer forcesi  For  instance,  in  the  very  Act 
in  New  South  Wales  which  Mr.  Brunker 
referred  to,  and  under  which  a  dispute 
occurred,  the  Governor  is  described  as 
Commander-in-Chief  of  the  Forces  as  the 
Queen's  representative. 

Dr.  Cockbubn. — Just  as  he  is  here. 

Mr.  O'CONNOR.  —  The  dispute  oc- 
curred, not  because  of  any  difficulty  in 
recognising  that  position,  but  because,  in 
carrying  out  some  executive  acts,  a  ques- 
tion arose  in  the  construction  of  the  Act  as 
to  whether  the  Governor  meant  the  Gover- 
nor with  the  advice  of  his  Executive  Coun- 
cil. It  did  not  turn  on  this  point  at  all. 
I  hope  I  have  therefore  made  it  clear  that 
there  is  a  recognition  from  beginning  to 
end  of  the  fact  that  the  Governors  are 
nominally  Commanders  of  the  Forces.  I 
would  point  out  where  1  think  Mr.  Deakin 
has  made  an  error.  The  power  of  the 
Commander-in-Chief  under  this  Constitu- 
tion cannot  be  exercised  until  an  Act 
has  been  passed,  by  the  Commonwealth, 
because  until  that  is  done  the  Conftnon- 
wealth  cannot  engage  a  soldier,  acquire 
a  rifle,  or  a  cartridge,  or  a  uniform, 
or  anything  whatever.  The  Governor 
is  simply  Commander-in-Chief,  without 
an  army,  without  weapons.  How  are 
they  to  be  obtained?  By  passing 
an  Act  of  Parliament,  and,  in  passing 
that  Act,  no  doubt  the  Parliament  will 
take  very  good  care  that  the  measure 
makes  it  perfectly  clear  that  all  the  execu- 
tive acts  which  are  to  be  carried  out  with 
regard  to  the  forces  are  to  be  carried  out 
by  the  Governor  with  the  advice  of  his 
Executive  Council.  So  that  Parliament  will 
have  the  matter  in  its  own  hands.  I  think 
Mr.  Deakin  has  jumped  before  he  came  to 
the  stile.  It  appears  to  me  that  no  amend- 
ment which  you  can  put  in  this  Constitu- 
tion which  simply  recognises  the  position  of 
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the  Governor  as  Commander-in-Hii. 
the  Queen's  representative,  will  have  any 
effect.  If  Mr.  I)eakin  wants  to  move  an 
amendment,  let  him  make  it  in  the  Act 
of  Parliament  which  will  authorize  the 
Commonwealth  to  raise  an  army,  to  arm 
it,  and  to  give  it  all  the  material  forces 
of  the  Commonwealth  without  which  it 
cannot  act.  In  that  Act  the  Common- 
wealth would  take  care  to  provide  that 
the  Governor  could  not  take  a  step  without 
the  advice  of  the  Executive  Council. 

Mr.  Isaacs. — If  it  were  contrary  to 
the  Constitution  that  provision  would  not 
be  of  much  avail. 

Mr.  O'CONNOR.— I  quite  agree  with 
the  honorable  member,  but  it  would  not 
be  contrary  to  this  Constitution. 

Mr.  Isaacs. — That  is  the  whole  question. 

Mr.  O'CONNOR.— I  think  it  is  perfectly 
plain  that  it  would  not  be  contrary  to  the 
Constitution,  because  in  the  Constitution 
the  Governor-General  is  described,  as  all 
the  Governors  in  the  different  colonies  are 
described,  simply  as  Commander-in-Chief; 
and  taking  power  to  raise,  clothe,  and 
equip  an  army  by  the  act  of  the  Governor 
with  the  advice  of  the  Executive  Council, 
could  not  interfere  with  the  position 
of  a  Governor  as  Commander-in-Chief. 
As  Mr.  Douglas  reminds  me,  in  all  the 
colonies  the  position  of  Governor  carries 
with  it  ex  officio  the  position  of  Com- 
mander-in-Chief. Now,  I  am  anxious  that 
this  matter  should  remain  as  it  is  in  the 
Bill,  because  I  think  it  would  be  a  reflec- 
tion ou  this  Convention  if  the  words  of 
the  amendment  were  inserted  in  this 
clause,  because  it  would  mean  that  we 
did  not  really  appreciate  the  distinction 
between  the  position  of  Commander-in- 
Chief  and  the  position  of  head  of  the 
Kxecutive  who  had  afterwards  to  deal  with 
the  material  matters  in  regard  to  which 
the  Commander-in-Chief  could  not  take  a 
single  step. 

Mr.  Symon.  —  Why  the  Executive  Coun- 
cil would  have  to  ride  out  with  the 
Governor-General  as  his  staff. 


Mr.  O'CONNOR.— Of  eourse,  tiny 
would  have  to  take  all  the  risks  of 
position.  U  the  Governor  <  ;«-m-ral  is 
Commander-in-Chief,  and  he  hAfl  te- 
as actual  head  of  the  army,  1  .should  hope 
that  every  member  of  the  Executive  would 
take  the  position  of  danger  when  the  hour 
of  danger  arrived.  I  ask  honorable  mem- 
bers who  support  this  amendment  what 
danger  they  anticipate  ? 

Dr.  Cockburn. — The  danger  that  the 
Governor  might  seek  to  decide  all  ques- 
tions of  discipline. 

Mr.  Symon. — Refer  them  to  the  men. 

Mr.  O'CONNOR. — You  must  have  some 
one  Commander-in-Chief,  and,  according  to 
all  notions  of  military  discipline  that  we 
are  aware  of,  the  Commander-in-Chief  must 
have  control  of  questions  of  discipline,  or 
remit  them  to  properly- constituted  mili- 
tary courts.  Dr.  Cockburn  has  referred  to 
the  trial  of  breaches  of  military  discipline. 
Well,  I  should  think  that  one  of  the  most 
material  parts  of  any  Act  constituting  the 
forces  of  the  Commonwealth  would  be  to 
provide  for  the  mode  in  which  these  courts- 
martial  would  be  conducted,  ana  the  Par- 
liament would  have  abundant  power  to 
decide  how  these  matters  were  to  be  con- 
ducted, and  what  the  particular  form  of 
the  court  was  to  be.  It  comes  hack  to 
the  same  position  as  before.  The  Com- 
mander-in-Chief can  take  any  actual  step, 
whether  in  regard  to  carrying  on  the 
business  of  war,  or  deciding  questions 
of  discipline.  But  he  has  no  machinery 
to  act  on  until  Parliament  brings 
all  this  machinery  into  force,  and 
the  Commonwealth  Parliament  can  do 
what  they  like  in  deciding  what  powers 
are  to  be  exercised  by  the  Governor- 
General  with  the  advice  of  the  Executive 
Council,  and  what  powers  are  to  be  exer- 
cised by  the  Governor-General  himself.  I 
hope  that  Mr.  Deakin  will  recognise  that 
the  movements  of  the  army  must  be  con- 
trolled by  the  Executive.  This  is  not  a 
matter  of  that  kind,  but  simply  a  pro- 
vision that  the  Governor-General  of  the 
Commonwealth  shall  have,  ex  officio,  the 
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same  rights,  and  nothing  more  than  the 
rights,  that  the  Governors  of  all  the  colo- 
nies have  in  this  regard.  I  hope  the 
clause  will  be  allowed  to  remain  as  it  is. 

Mr.  KINGSTON  (South  Australia).— 
I   trust  the   clause    will    be    altered.     It 
appears   to   me   that    if    we    retain    the 
clause  as  we  find  it  the  result  will  be,  as 
regards  the  command  of  the  naval  and 
military  forces  of  the  Commonwealth,  that 
they    will    be   vested   in    the    Governor- 
General  without  the  advice  of  his  Execu- 
tive Council ;  and  that  is  not  a  state  of 
things  which  is  likely  to  be  supported  by 
this  Convention  on  a  further  appreciation 
of  the  position.     It  has  been  put  by  those 
who  are   in    charge   of  the   Bill    that   in 
England  it  is   unnecessary  to  mention  a 
matter  of  this  sort,  and  that  it  would  be 
impossible  for  the   Crown  to   exercise  its 
authority    without    the    advice     of    the 
Executive.     I    listened     to    the    passage 
which  was  read  by  the  leader  of  the  Con- 
vention, and  which  emphasizes  the  position 
in  England  ;    but   I   take  the  liberty  of 
reading  it  again  a  little  more  slowly  than 
it  was  read  by  my  honorable  and  learned 
friend,  and  I  will  ask  whether  that  is  the 
position  that  we  wish  to  obtain  here  ? — 

Especially  is  the  Secretary  of  State  bound  to 
maintain  the  discretionary  prerogative  of  the 
Crown  in  the  appointment  and  dismissal  of 
officers,  their  promotion  or  reward,  or  the 
acceptance  of  resignation. 

Do  we  intend  that,  as  regards  the  forces  of 
the  Commonwealth,  the  Crown  shall  exer- 
cise in  its  discretion  this  prerogative  in  the 
"appointment  and  dismissal  of  officers, 
their  promotion  or  reward,  or  the  accept- 
ance of  their  resignation"?  I  trust  not. 
And  the  position  is  emphasized  by  a  sen- 
tence which  appears  at  the  end  of  the  pre- 
ceding paragraph  : — 

No  one  would  desire  to  see  the  army  the  ser- 
vant of  a  majority  of  the  House  of  Commons, 
nor  is  it  possible  to  conceive  that  the  manage- 
ment of  any  Minister,  however  incompetent, 
would  be  so  bad  as  the  management  of  an  in- 
determinate number  of  irresponsible  politi- 
cians. 

[Mr.  O'Connor. 


It  seems,  sir,  that  the  suggestion  is,  at 
least  in  England,  that  the  Crown,  in  the 
exercise  of  its  prerogative,  can  deal  with 
these  matters  as  it  pleases.  Do  we  wish 
that  to  be  the  case  under  the  Common- 
wealth? It  occurs  to  me  that  it  is  not 
possible  to  make  it  clearer  than  it  has 
been  made,  in  this  clause  68,  that  as 
regards  the  Commander-in-Chief  of  the 
Naval  and  Military  Forces  of  the  Com- 
monwealth, the  Executive  Council  has 
nothing  to  do.  I  will  call  the  attention 
of  honorable  members  to  clause  62  : — 

The  provisions  of  this  Constitution  referring 
to  the  Governor-General  in  Council  shall  be 
construed  as  referring  to  the  Governor-General 
acting  with  the  advice  of  the  Federal  Executive 
Council. 

That  means  that  where  you  refer  to  him 
as  the  "Governor-General  in  Council"  you 
mean  by  the  advice  of  his  Executive,  but 
where  you  do  not  refer  to  him  as  the 
Governor-General  in  Council  it  means  the 
reverse. 

Mr.  Howe. — It  means  a  military  des- 
potism. 

Mr.  KINGSTON.— There  is  no  doubt, 
about  it.  It  occurs  to  me  also  that  the 
only  power  that  the  Governor  has  a  right 
to  exercise  under  a  colonial  Constitution, 
speaking  broadly,  is  the  power  to  dismiss 
Ministers.  There  are  various  clauses  in 
this  Bill  in  which  the  distinction  is  drawn 
between  the  Governor-General  in  Council 
and  the  Governor-General.  I  pass  to 
clause  63,  for  instance.  There  it  is  used 
without  any  limitation  : — 

The  Governor-General  may  from  time  to  time 
appoint  officers  to  administer  such  depart- 
ments of  State  of  the  Commonwealth  as  the 
Governor-General  in  Council  may  from  time  to 
time  establish. 

That  means  that  you  establish  the  various 
departments  of  State  and  the  various 
Ministerial  officers,  and  that  the  appoint- 
ments may  be  made  by  the  Governor- 
General,  and  properly  made,  without  any 
advice  or  consent  on  the  part  of  the  Execu- 
tive. So  you  have  for  the  purpose  of  guiding 
you  as  to  what  clause  68  means,  first  the 
declaration  in  clause  62  that  you  use  the 
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term  "  Governor-General  in  Council "  for  the 
Governor-General  acting  under  the  advice 
of  his  Executive,  and  you  do  not  use  that 
term  unless  you  mean  the  Governor-General 
acting  without  the  advice  of  his  Executive. 
Then  you  get  the  further  illustration 
of  the  use  of  the  words.  They  are  used 
without  any  limitation  in  the  appoint- 
ment of  Ministers,  when  the  Governor 
acts  on  his  own  motion  and  exercises 
a  prerogative.  They  are  used  with  a 
limitation  when  it  is  necessary  for  him 
to  consult  his  Council  for  the  purpose  of 
establishing  a  department  of  State.  Again, 
the  command  of  the  forces  is  vested  in 
him  in  his  individual  capacity  without 
the  advice  or  consent  of  the  Executive ; 
and  I  venture  to  put  it  that  that  is 
not  the  intention  of  the  Convention  in 
framing  this  Constitution,  and  is  not 
the  practice,  so  far  as  I  have  the  honour 
of  knowing  it,  in  the  colony  from  which 
I  come.  In  constituting  this  Common- 
wealth I  do  think  we  ought  to  take  pains 
to  make  it  abundantly  clear  that  in  the 
control  of  one  of  the  chief  instruments  of 
the  State — the  army  and  the  navy — whilst 
the  Governor  may  be  the  nominal  head  as 
the  Queen's  representative,  he  is  not  to 
exercise  his  functions  as  such  Commander- 
in-Chief,  except  on  the  advice  and  subject 
to  the  control  of  his  Executive  Council. 

Mr.  SYMON  (South  Australia).  —  I 
apologize  to  the  committee  for  saying  any- 
thing on  this  subject  at  this  late  hour,  but 
really  there  seems  to  me  to  be  a  very 
great  misapprehension  of  the  position  in 
connexion  with  this  matter.  I  hope  that 
the  provision  will  be  retained  exactly  as  it 
is.  I  think  if  we  alter  it  in  the  way 
which  is  proposed,  we  shall  simply  put 
a  proclamation  in  the  Constitution  of  our 
want  of  knowledge  of  constitutional  law 
and  the  position  of  the  Queen  and  her 
representatives  in  self-governing  colonies  in 
relation  to  any  military  force.  Now,  the 
passage  which  has  just  been  read  from 
Anson  refers  to  the  Secretary  of  State, 
who  has  a  discretion  which  he  has  to 
exercise  as  a  Queen's   Minister  in  relation 


to  the  prerogative  affecting  the  control  of 
the  army  ;  but,  as  everybody  knows,  the 
Secretary  of  State  for  War  is  a  member 
of  the  Government  of  the  day.  He 
holds  a  seat  in  either  the  Hous 
Commons  or  the  House  of  LonU  — 
if  he  is  in  the  House  of  Lords,  there 
is  the  Under-Secretary  for  War  in  the 
House  of  Commons — and  he  is  responsible 
to  Parliament  for  everything  he  does  tlmt 
is  of  evil  effect,  or  that  is  in  excess  of  his 
duty,  or  that  is  in  excess  of  the  Royal 
prerogative.  But  to  suggest  that  every 
appointment  in  the  military  force  should 
be  submitted,  we  will  say,  to  the  Executive 
Government  for  confirmation  or  otherwise 
would  be  to  introduce  an  element  which 
might  be — would  be,  in  my  humble  opinion 
— subversive  of  all  discipline,  and  would 
ruin  the  best  military  force  that  ever 
existed. 

Mr.  Dbakin. — It  is  the  practice  of  every 
colony  in  Australia  at  the  present  time. 

Mr.  SYMON. — I  hope  it  is  not  the 
practice. 

Mr.  Deakin. — It  is  the  practice. 

Sir  John  Forrest. — Under  an  Act. 

Mr.  SYMON.— Yes ;  under  an  Act  in 
which  all  kinds  of  provisions  are  made, 
so  that  it  is  regulated  by  Parliament. 

Mr.  O'Connor.  —  The  Commonwealth 
Parliament  will  pass  an  Act  giving  it  all 
these  powers. 

Mr.  SYMON.— Of  course  they  will. 
These  Acts  limit  the  officers,  but  there 
are  officers  and  officers.  Are  the  appoint- 
ments of  the  non-commissioned  officers 
the  corporals,  the  lance-corporals,  and  all 
the  others  submitted  to  the  Executive 
Council  ? 

Mr.  Kingston. — The  non-commissioned 
officers  and  warrant  officers  are  not  ap- 
pointed by  the  Governor  at  all. 

Mr.  SYMON. — I  never  said  they  were  ; 
they  are  probably  appointed  by  the  colonel 
or  captain  of  the  Company.  I  am  not 
versed,  as  my  right  honorable  friend  is,  in 
military  affairs.  He  is  an  accomplished 
military  officer. 

Mr.  Kingston. — On  the  retired  list. 
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Mr.  SYMON. — I  have  no  experience  ;  I 
look  at  the  matter  simply  from  the  point  of 
view  of  constitutional  law.  It  seems  to  me 
utter  rank  absurdity  to  enact  in  a  solemn 
Constitution  that  the  Commander-in-Chief- 
ship,  which,  of  course,  is  supposed  to  be 
vested  in  somebody,  call  him  a  despot  or 
anything  you  like,  is  put  in  some  person 
with  the  aid  of  a  Governor  in  Council.  I 
do  not  know  whether  it  would  be  expected 
that  the  commanding  officer,  Avhen  he 
went  out  on  parade,  would  order  them  to 
right-about  face  by  order  of  the  authority 
of  the  Executive  Council.  The  whole 
thing  is  ludicrous. 

Mr.  Barton. — This  might  happen :  A 
court-martial  might  say — "  Corporal  John 
Smith,  you  are  guilty  of  insubordination, 
by  and  with  the  advice  of  the  Executive 
Council." 

Mr.  Howe. — That  is  a  travesty. 

Mr.  Barton. — The  whole  thing  is  a 
travesty. 

Mr.  SYMON.  —  To  introduce  these 
words  into  the  clause  is  to  make  a 
travesty  of  the  whole  provision.  The 
honorable  member  (Mr.  Howe)  is  anxious 
to  prevent,  as  we  are  all  anxious  to  pre- 
vent, the  establishment  of  a  military  des- 
potism; but  that  is  provided  by  constitu- 
tional usage.  The  Governor  has  the 
command  of  the  forces  vested  in  him  as 
Her  Majesty's  representative. 

Mr.  Kingston. — How  will  usage  affect 
a  written  Constitution  1 

Mr.  SYMON. — A  written  Constitution 
is  not  exhaustive.  We  have  implanted 
responsible  government  in  this  Constitu- 
tion, but  we  have  not  said  so  in  so  many 
words.  We  must  have  some  regard  to  the 
instrument  we  are  framing,  and  we  ought 
to  look  upon  it  as  ti  Constitution  with 
plenty  of  elasticity,  under  which  all  the 
constitutional  usages  will  apply  and  be 
interpreted.  If  the  Commandant  was  a 
kind  of  Jack-in-office,  and  wanted  to  run  his 
army  where  he  ought  not  to,  you  could  dis- 
miss him.  If  the  Governor-General  inter- 
fered unduly  you  would  have  to  say  respect- 
fully— "  You  must  not  interfere  in  these 
[Mr.  Symon, 


matters  ;  if  you  do,  we  shall  repeal  the 
Act,  and  there  will  be  no  army ;  you  will 
be  Commander-in-Chief  merely  nominally." 
I  hope  the  words  will  not  be  inserted. 

Sir  JOHN  FORREST  (Western  Aus- 
tralia).— I  have  expressed  myself  several 
times  as  to  the  necessity  for  taking  great 
care  in  the  use  of  the  words  "  Governor- 
General,"  and  "Governor-General  in 
Council." 

Mr.  Barton.— I  can  assure  my  right 
honorable  friend  that  extreme  care  has 
been  taken  in  all  these  cases. 

Sir  JOHN  FORREST.— I  cannot  agree 
with  the  honorable  and  learned  member 
(Mr.  Deakin)  that  it  is  desirable  to  put  in 
the  words  "  in  Council."  The  command 
of  the  naval  and  military  forces  of  the 
Commonwealth  must,  it  seems  to  me, 
be  vested  in  some  person — the  Governor- 
General,  not  in  the  Governor-General  in 
Council.  The  object  of  the  amend- 
ment is  a  good  one,  and  I  entirely 
sympathize  with  it,  but  this  is  not  the 
place  to  insert  such  an  amendment.  The 
procedure  that  will  be  followed  will,  I  take 
it,  be  this  :  The  Constitution  will  be  pro- 
claimed, and,  under  it,  the  Governor- 
General  will  be  the  Commander-in-Chief 
of  the  forces.  The  Parliament  will  have 
full  power  and  authority  to  make  laws 
for  the  naval  and  military  defence  of  the 
Commonwealth,  and  under  these  laws  the 
powers  of  the  Governor- General  and  of  his 
Ministers,  and  everything  else  connected 
with  the  administration  of  the  military 
forces,  will  be  denned.  In  Western  Aus- 
tralia we  have  an  Act  in  which  the  term 
"Governor"  is  denned  as  the  Governor 
acting  with  the  advice  of  the  Execu- 
tive Council;  but  there  is  also  a  clause 
wThich  provides  that  the  Governor,  as 
Her  Majesty's  representative,  shall  be  the 
Commander-in-Chief  of  the  forces. 

Mr.  Barton. — The  Constitution  is  one 
thing,  and  the  legislation  under  it  is 
another. 

Sir  JOHN  FORREST.— The  Governor, 
as  Her  Majesty's  representative,  is  Com- 
mander-in-Chief,    but     all     the      powers 
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of  the  Governor  are  regulated  by*  Act 
of  Parliament,  just  as  they  will  be  in 
the  Defence  Act  the  Commonwealth  will 
pass. 

Mr.  LEWIS  (Tasmania).—!  am  loath 
to  delay  the  committee  at  this  late  hour 
of  the  evening,  but  there  is  one  point  to 
which  the  attention  of  the  committee  has 
not  been  directed.  That  is,  that  under 
most  of  our  Discipline  Acts  power  is  vested 
in  the  Governor  as  Commander-in-Chief  to 
review  the  decisions  of  courts-martial.  In 
our  case  this  is  a  power  of  confirmation. 
Under  Mr.  Deakin's  amendment  it  would 
be  vested  in  the  Ministry  of  ihe  day,  and 
I  can  imagine  nothing  that  would  be  more 
subversive  to  discipline  than  that. 

Mr.  ISiU.cs. — It  is  a  strong  argument 
in  favour  of  the  amendment. 

Mr.  LEWIS.— I  do  not  think  so.  The 
amendment  would  permit  of  the  exercise 
of  political  influence  in  defence  matters. 
One  can  imagine  a  case  in  which  a  mutin- 
ous sergeant  or  non-commissioned  officer, 
who  was  a  member  of  the  Trades  Hall, 
was  justly  sentenced  by  a  court-martial 
for  a  breach  of  discipline.  If  the  amend- 
ment were  passed  the  whole  Trades  Hall 
Council  would  come  to  the  Minister  of 
Defence  and  insist  that  the  sentence 
should  be  disallowed. 

Mr.  Deaktn. — -Supposing  that  he  was  a 
member  of  the  Melbourne  Club,  and  the 
Governor  refused  to  sanction  his  punish- 
ment, what  would  happen  ? 

Mr.  LEWIS. — One  man  should  be  re- 
sponsible, and  he  should  be  the  Com- 
mander-in-Chief of  the  Forces,  and  not 
a  Minister  of  the  Crown. 

3,1  r.  Kingston.  —  Does  the  Governor 
in  Tasmania  exercise  the  prerogative  of 
mercy  without  advice  ? 

Mr.  LEWIS. — He  used  to,  but  he  does 
not  now.  But  that  has  nothing  to  do 
with  this  question.  A  Governor  is  ap- 
pointed Commander-in-Chief  of  the  Forces, 
and  the  Forces  look  to  him  as  the  ulti- 
mate Court  of  Appeal. 


Mr.  DOUGLAS  (Tasmania).— I  hold  in, 
my  hand  the  Colonial  Official  List  for 
1897,  and  it  appears  from  it  that  all  the 
Governors  of  the  Australian  colonies  have 
the  title,  by  virtue  of  their  commission* 
of  (Governor  and  Commander-in-(  • 

Mr.  Howe. — That  was  when  we  hadl 
Imperial  troops  out  here. 

Mr.  Barton. —  It  is  so  now. 

Mr.  DOUGLAS.— Yes.  The  honorable- 
member  does  not  understand  the  ques- 
tion. The  Governors  are  instructed  not  to- 
interfere  with  Her  Majesty's  troops,  whichi 
are  under  the  command  of  a  special 
officer.  In  the  Colonial  Official  List  it 
is  stated  that  the  officer  appointed  by 
the  Crown  to  administer  the  government, 
of  a  colony  is  usually  styled  Governor  and 
Commander-in-Chief,  or  Captain-GeneraL 
In  all  these  colonies  the  Governor  is  Com?- 
mander-in-Chief.  How  can  you  get  rid 
of  that  fact,  inasmuch  as  the  office'  is. 
part  of  his  appointment  under  the  Queen? 
Is  it  likely  that  the  Governor-General,  of 
the  Commonwealth  will  hold  a  less  office 
than  the  ordinary  Governor  of  a  mere 
colony?  The  thing  is  absurd.  The  dis- 
cussion only  shows  that  some  honorable 
members  are  trying  to  get  all  the  power. 
Why  do  they  not  go  at  once  for  a  re- 
public ?  We  are  aiming  at  that,  and!  the 
Convention  in  1891  did  the  same. 

Mr.  De a  kin.— The  George  Washington 
of  Tasmania. 

Mr.  DOUGLAS.— There  is  no  doubt; 
that  at  that  time  we  were  trying  as  hard 
as  we  could  for  a  republic.  But  if  the 
Queen  gives  the  title  of  Commander-int- 
Chief,  how  can  we  get  rid  of  it?  When 
an  honorable  member  speaks  of  the 
Governor  hairing  the  power-  to  pardon* 
it  should  be  remembered  that  it  is. only 
recently  that  instructions  have  been  given 
to  Governors  not  to  take  the  whole  power 
on  themselves  in  this  matter  but  to  con- 
sult with  their  Council.  At  the  present 
time  the  Queen  designates  these  Governor* 
as  Commanders-in-Chief  of  the  several 
colonies,  and  we  cannot  get  rid.  of.  the 
fact. 
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Dr.  COCKBURN  (South  Australia).— 
The  Bill  provides  that  the  command  is 
vested  in  the  "Governor-General,"  and  not 
in  the  "Governor-General  in  Council."  It 
has  been  said  that  the  Federal  Parliament 
will  be  able  to  pass  a  military  law  which 
will  alter  this,  but  I  say  there  can  be  no 
alteration  in  defiance  of  the  Constitution. 

Mr.  Barton. — One  improvement  we 
want  in  this  Constitution  is  the  establish- 
ment of  a  Commonwealth  kindergarten. 

Dr.  COCKBURN.— There  is  no  doubt 
we  want  a  lot  of  common  sense  as  well  as 
a  lot  of  lawyers. 

Mr.  BRUNKER  (New  South  Wales).— 
I  think  Mr.  Symon  is  wholly  mistaken  in 
regard  to  the  action  of  the  Governor 
in  New  South  Wales.  In  that  colony  the 
Governor  controls  no  appointments,  and 
takes  no  action  in  regard  to  the  purchase 
of  armour  or  ammunition.  Everything  is 
done  by  the  Executive  Council. 

The  amendment  was  negatived. 

Mr.  DEAKIN  (Victoria). — I  regard  the 
decision  on  the  last  question  as  really 
taken  on  the  main  question,  so  that  I 
do  not  think  it  is  necessary  to  proceed 
any  further. 

Mr.  ISAACS  (Victoria).— I  would  ask 
the  leader  of  the  Convention  if  he  thinks 
this  clause  is  necessary  at  all?  I  do 
not  think  it  is  in  our  ordinary  colonial 
Constitutions.  I  would  ask  Mr.  Barton 
to  consider  whether  it  is  necessary. 

Mr.  BARTON  (New  South  Wales).— 
I  shall  certainly  consider  that  question. 
The  only  reason  why  it  stands  here  is 
that  it  is  simply  declaratory,  and  it  was 
thought  it  might  be  necessary  to  make  a 
declaration  in  a  Constitution  so  different 
in  structure  from  the  ordinary  ones  1 

Clause  70  was  agreed  to. 

Sir  EDWARD  BRADDON  (Tasmania). 
— I  would  like  to  ask  the  leader  of  the 
Convention  to  adjourn  now,  because  there 
are  a  few  of  us  who  have  been  sitting 
continuously  since  half-past  ten  with  only 
two  intermissions. 

Mr.  BARTON  (New  South  Wales).— 
We  have  not  made  the  progress  this  week 


on  '  the  second  recommittal  that  was 
expected  by  all  of  us.  There  are  left 
seventeen  or  eighteen  clauses  to  be  dealt 
with  under  the  recommittal.  We  have 
been  sitting  seven  weeks,  and  I  ask  hon- 
orable members  whether  they  do  not 
think  a  resolute  effort  should  be  made 
to  put  this  Bill  through  %  I  do  not 
ask  anybody  to  forfeit  his  rights ;  I  only 
ask  that  prolonged  speeches  be  not  made 
during  the  rest  of  the  time  left  to 
us.  I  only  accede  to  this  request  on  the 
understanding  that  honorable  members 
will  assist  me,  if  possible,  to  get  this  Bill 
through  to-morrow  night.  I  have  what  I 
look  upon  as  an  undertaking  to  keep 
a  quorum  here,  because  if  a  division 
is  called  for  at  any  stage,  and  a 
quorum  is  not  present,  there  will  be 
a  count -out,  with  the  consequences 
already  known.  That  will  not  do  at 
the  end  of  our  proceedings.  I  assume, 
therefore,  that  I  now  have  an  undertaking 
by  honorable  members  to  form  a  quorum 
to-morrow  so  long  as  I  ask  them  to  sit. 
They  can  trust  to  my  being  reasonable, 
and  I  will  trust  to  their  loyalty. 

Progress  was  then  reported. 

The  Convention  adjourned  at  twenty 
minutes  past  eleven  o'clock  p.m. 


FRIDAY,  11th  MARCH,  1898. 


Petitions— Leave  of  Absence :  Mr.  Lyne— Business  of  the 
Convention— Commonwealth  of  Australia  Bill. 


The  President  took  the  chair  at  half- 
past  ten  o'clock  a.m. 

PETITIONS. 
Mr.  DEAKIN  (Victoria).— I  have  the 
honour  to  present  two  further  petitions  in 
favour  of  retaining  the  right  of  appeal  to 
the  Privy  Council.  One  is  from  the 
Royal  Agricultural  Society  of  Victoria, 
and  the  other  from  the  Ballarat  Agri- 
cultural Society.     I  beg  to  move — 

That  the  petitions  be  received. 
The  motion  was  agreed  to. 


Business  of  [11  March,  1898.] 

LEAVE  OF  ABSENCE. 
Mr.  O'CONNOR  (Now  South  Wales).— 


the  Convention. 
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I  beg  to  move — 

That  five  days'  leave  of  absence  be  granted  to 
Mr.  William  John  Lyne,  on  account  of  urgent 
private  business. 

The  motion  was  agreed  to. 

BUSINESS  OF  THE  CONVENTION. 

Mr.  REID  (New  South  Wales).— If  the 
formal  business  is  over,  I  desire  to  say 
that  I  must  leave  Melbourne  this  evening, 
and  I  take  it  that  no  matter  of  vital  im- 
portance, of  which  notice  has  not  been 
given,  will  be  re-opened  at  this  stage.  We 
have  been  invited  to  give  notice  of  any 
amendments  we  might  desire  to  move, 
and  honorable  members  I  think  have  fairly 
acted  upon  that  suggestion.  But  it  will. 
give  rise  to  great  dissatisfaction  if,  after 
any  representative  has  been  compelled  to 
leave,  matters  of  which  notice  might  have 
been  given  during  the  past  week  are  sud- 
denly to  be  brought  up.  I,  therefore,  rely 
on  the  notice-paper  as  showing  what  re- 
maining business  will  be  brought  on, 
although,  of  course,  I  recognise  that 
matters  of  substance  even  may  require 
re-adjustment. 

Mr.  Barton. — There  is  an  important 
notice  to  omit  clause  95a. 

Mr.  REID. — No  one  can  complain  where 
notice  has  been  given,  because  it  is  for  us 
to  watch  the  notice-paper.  I  am  referring 
to  what  I  think  should  not  happen — that 
is,  that  after  the  time  which  we  have  had 
in  which  to  give  notice  some  vital  matter 
may  be  suddenly  brought  up.  We  know 
it  can  be  done  very  easily.  I  merely 
make  these  observations,  feeling  sure  that 
if  any  honorable  member  has  something 
of  importance  to  bring  up  of  which  he 
has  not  given  notice,  he  will  now  give 
notice. 

The  PRESIDENT.— Of  course,  as  a 
matter  of  order,  it  will  be  perfectly  com- 
petent for  any  honorable  member  to  bring- 
up  a  fresh  matter  without  notice. 

Mr.  BARTON  (New  South  Wales).— I 
would  like  to  repeat   a  statement  I  made 


last  night  immediately  before  the  adjourn- 
ment. I  was  speaking  then  in  rather  a 
thin  House,  and  there  may  be  some 
honorable  members  present  who  were  not 
here  then.  I  wish  to  say  that  it  is  of 
very  great  importance  that  we  should 
endeavour  to  conclude  our  work  upon 
this  Bill  in  its  present  stage  to-day. 
Honorable  members  will  recollect  that 
there  is  to  be  some  adjournment  for  the 
purpose  of  seeing  that  the  amendments 
made  in  the  Bill  read  consistently,  and 
that  the  Bill  is  brought  into  a  proper 
drafting  form.  There  will  be  a  great 
deal  of  time  necessary  for  that — a  time 
co  extensive  with  the  importance  of  the 
stage;  and,  inasmuch  as  honorable  mem- 
bers do  not  expect  the  Drafting  Committee 
to  work  next  Sunday,  I  suppose 

Sir  George  Turner. — I  do  not  see  why 
they  should  make  that  day  an  exception. 

Mr.  BARTON.— After  having  made 
every  Sunday  an  exception,  perhaps  my 
right  honorable  friend  thinks  that  Sunday 
labour  should  be  the  rule.  Well,  I  do 
not. 

Sir  William  Zeal. — You  will  come 
under  our  Factories  Act  if  you  work  on 
Sundays. 

Mr.  BARTON.— Yes,  some  of  the  Pre- 
mier of  Victoria's  watch-dogs  may  be  set 
on  us.  We  shall  be  working  all  day  on 
Saturday,  as  we  have  done  before,  while 
other  members  have  been  free.  If  the  Con- 
vention finish  the  Bill  to-night,  and  the 
Drafting  Committee  work  on  Saturday  and 
Monday  and  Tuesday,  we  may  be  able  to 
bring  up  the  Bill  on  Wednesday  morning  ; 
but  if  we  have  to  work  to-morrow  in 
Convention,  I  do  not  see  how  we  can 
finish  the  drafting  before  Thursday  morn- 
ing. That  will  be  an  unfortunate  thing. 
I  will  take  the  case  of  the  Premier 
of  Western  Australia.  It  is  important  to 
him,  as  he  is  leaving  on  Wednesdciy,  that 
the  Bill  shall  be  up  from  the  Drafting  Com- 
mittee by  Wednesday  morning.  So  I  will 
appeal  to  honorable  members  to  co-operate 
with  me  in  order  to  finish  the  Bill  to-night. 
There  is  another  thing  which  I   will  ask 
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honorable  members,  if 'they  will  excuse 
me :  It  is  of  vital  importance  that  we 
should  have  a  quorum  when  the  Bill  is 
brought  up  again  on  Wednesday.  I  say 
of  vital  importance,  because  the  provisions 
of  the  Federal  Enabling  Act  render  that 
an  absolute  necessity  ;  and  I  trust  that  on 
Wednesday,  if  we  finish  the  Bill  to-night, 
such  steps  will  be  taken  by  all  honorable 
members  as  will  secure  a  quorum  on  Wed- 
nesday. Otherwise,  I  do  not  know  what 
will  happen  to  this  Convention. 

Mr.  Holder. — Is  it  proposed  to  ask 
honorable  members  to  sign  the  complete 
Bin"? 

Mr.  BARTON.— That  is  a  matter  the 
Convention  may  take  into  consideration 
for  itself  at  its  final  sitting.  But  I  would 
like  to* say  that  the  Bill  has  to  be  printed 
and  supplied  to  honorable  members  before 
it  is  finally  dealt  with,  and  that  involves  a 
stage  that  may  create  some  difficulty.  My 
own  idea  is  that,  if  an  honorable  member 
happens  to  be  absent,  the  Bill  can  be  sup- 
plied to  him  by  being  posted  to  him  at 
the  same  time  as  it  is  supplied  to  honor- 
able members  present.  The  enormous 
inconvenience  of  any  other  course  must 
have  been  apparent  to  those  who  framed  the 
Act.  But  it  is  important  that  there  should 
be  a  quorum  before  the  Bill  is  finally 
adopted,  because  otherwise  I  do  not  know 
how  it  may  be  adopted.  It  is  suggested 
to  me  across  the  table  by  my  honorable 
and  learned  friend  (Mr.  Deakin) — and 
this  may  recommend  what  I  say  to  those 
honorable  members  who  contemplated 
going  away — that  the  Wednesday  sitting 
will  not  be  a  mere  formal  sitting,  because 
it  is  important  to  this  Convention  to  see 
that  the  Bill  is  carried  in  its  final  stage 
in  a  manner  of  which  they  can  approve. 

Mr.  GLYNN  (South  Australia).  —  I 
should  like  to  ask  the  leader  of  the  Con- 
vention to  say  whether  he  can  give  us  a 
day,  after  the  final  revise  of  the  Bill  has 
been  completed,  to  consider  the  amend- 
ments before  actually  putting  them  before 
the  Convention?  I  think  we  should  have 
seven  or  eight  hours  to  look  through  the 
[Mr.  Barton. 


amendments  made.     Otherwise,  we  should! 
be  acting  in  the  dark. 

Mr.  BARTON  (New  South  Wales).— I 
do  not  see  how  the  Bill  can  be  in  its  final 
form  before  Wednesday  morning  •  arid 
does  Mr.  Glynn  seriously  mean  that  it. 
should  be  put  in  the  hands  of  honorable 
members  then,  and  that  on  Thursday, 
when  the  Western  Australian  representa- 
tives have  gone  awray,  we  should  begin  to 
consider  it  1 

Sir  George  Turner. — Will  you  issue 
the  final  amendments  in  a  form  so  that 
they  can  be  seen  at  once  ? 

Mr.  BARTON.  — If  the  printer  can  do 
it  I  will  be  happy  to  comply  with  the  sug- 
gestion. I  should  also  like  to  say  that 
the  printer  has  done  his  work  with  very 
great  diligence,  and  that  it  has  been 
finely  done ;  but  if  we  had  imposed  upon 
him  the  printing  of  the  last  draft  of  the 
Bill  in  erased  type  it  would  have  been  de- 
layed 24  hours,  and  so  time  would  have 
been  lost  to  the  Convention.  I  will  see 
what  can  be  done,  however,  to  oblige  hon- 
orable members  with  regard  to  the  final 
draft  of  the  Bill. 

Mr.  ISAACS  (Victoria). — I  am  sure  we 
all  join  with  the  leader  of  the  Convention 
in  desiring  to  finish  this  stage  at  the 
earliest  possible  moment  consistently  with. 
doing  our  work  in  a  proper  fashion  ;  and 
one  expression  that  my  honorable  friend 
used  last  night  I  am  sure  commends  itself' 
to  every  one  of  us.  He  said  that  he  would 
only  ask  us  to  sit  here  until  a  reasonable 
time,  and  that  he  would  rely  upon  our 
loyalty.     We  all  agree  to  that,  I  am  sure. 

Mr.  Barton. — I  said  that  you  must 
rely  upon  my  reasonableness. 

Mr.  ISAACS.  —  Quite  so;  and  I  am 
sure  we  are  all  prepared  to  meet  him 
in  that  spirit.  But  I  hope  that,  having 
regard  to  the  most  important  matters  that 
are  upon  the  notice-paper,  my  honorable 
friend  will  not  ask  us  to  do  anything  un- 
reasonable— will  not  ask  us  at  a  late  hour, 
when  our  minds  are  exhausted,  to  deal 
with  matters  of  great  importance  to  the 
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various  slates.  There  should  be  no  oppor- 
tunity for  saying  that  the  closing  hours  of 
this  Convention  were  spent  in  hurrying 
over  any  important,  points. 

Mr.  Barton.— Many  armies  have  won 
their  greatest  victories  after  forced 
marches. 

Mr.  ISAACS. — But  there  is  a  march 
of  s  larger  army  when  we  have  done  our 
work,  an  army  from  which  there  is  no 
appeal ;  and,  therefore,  while  I  am  pre- 
pared personally  to  render  all  assistance 
to  my  honorable  and  learned  friend  as 
long  as  my  physical  powers  will  allow  me, 
I  hope,  in  preservation  of  the  very  object 
we  are  assembled  here  to  consummate,  if 
possible,  that  we  shall  not  allow  any  im- 
pression to  go  abroad  that  we  have  in  any 
way  unduly  hurried  the  closing  labours  of 
this  Convention. 

Mr.  BARTON  (New  South  Wales).— I 
think  we  have  done  enough  to  dispel  that 
impression  already.  It  will  be  impossible  to 
say  that  we  have  hurried  our  work.  But  I 
will  say,  in  answer  to  the  observations  of 
my  honorable  and  learned  friend,  that  if 
the  Convention  will  rely  upon  my  reason- 
ableness I  will  rely  upon  their  loyalty.  It 
may  be  the  most  reasonable  thing  to  finish 
the  Bill  to-night.  That  is  a  matter  to  be 
determined  by  circumstances,  especially  in 
view  of  the  fact  that,  if  we  do  not  finish 
to-night,  the  Bill  could  only  be  brought 
up  in  anything  like  a  final  form  after  our 
Western  Australian  friends  had  left 

Mr.  HOLDER  (South  Australia).  —  I 
want  to  ask  the  leader  whether  he  could 
not  meet  the  difficulty  raised  by  Mr. 
Glynn  by  submitting  to  us  on  Tuesday 
morning  so  much  of  the  Bill  as  may  then 
be  printed,  with  the  latest  amendments 
of  the  Drafting  Committee  1 

Mr.  Barton.  — That  might  be  possible, 
except  that  there  is  constant  revision 
going  on. 

Mr.  HOLDER.  —  If  we  can  have  on 
Tuesday,  or  early  during  Tuesday,  so 
much  of  the  Bill  as  is  complete,  the  latter 
part  would  not  take  so  long  to  look  at  on 
Wednesday. 


Mr.  BARTON  fNew  South  Wales).— 
What  I  will  endeavour  to  do  is  this,  and 
it  may  meet  with  honorable  members' 
views  :  If  it  is  possible  to  manage  it,  and 
if  the  Bill  can  be  got  into  print  by  Wed- 
nesday morning,  I  will  endeavour  to  have 
the  Bill  in  the  hands  of  honorable  mem- 
bers on  Wednesday  morning,  and  then  I 
will  ask  the  Convention  to  sit  at  two 
o'clock  on  that  day.  That  would  give  a 
few  hours  to  read  through  the  Bill. 

Sir  JOHN  FORREST  (Western  Aus- 
tralia).— I  should  like  to  say  that  it  is- 
absolutely  urgent  that  I  should  leave  on 
Wednesday  afternoon.  Therefore,  I  hope 
that  we  shall  be  able  to  conclude  our  work 
before  then,  if  it  is  possible  to  manage  it. 
As  for  revising  all  the  work  of  the  drafts- 
men, I  do  not  think  we  shall  be  able  to 
do  that  to  any  large  extent.  I  would  be 
perfectly  satisfied  with  it.  I  have  seen 
the  work  they  have  done  all  along,  and 
I  do  not  think  we  can  be  expected  to- 
go  through  the  whole  Bill  and  revise 
what  they  have  done.  My  principal 
object  in  speaking  is  to  appeal  to  the 
Premier  of  New  South  Wales  not  to  leave 
us  until  the  work  is  completed.  We  are 
invited  here  by  him  to  confer  with  the 
mother  colony  in  connexion  with  this 
great  matter.  He  has  been  here  from  the 
beginning,  and  has  taken  a  very  deep  in- 
terest in  the  measure.  I  am  sure  it  would 
be  a  matter  for  regret,  as  far  as  I  am  con- 
cerned, and  to  everybody  else,  if  he  were 
not  here  at  the  conclusion  of  our  work. 

Dr.  COCKBURN  (South  Australia).— 
May  I  ask  the  leader  whether  it  would 
not  be  possible  to-morrow  evening,  or  to- 
morrow afternoon,  for  us  to  have  a  clean 
print  of  the  Bill  as  we  leave  it  to-night  1 
Then  all  that  will  be  done  by  the 
Drafting  Committee  will  be  to  sn^ 
drafting  amendments.  We  shall  then 
have  our  work  complete  as  far  as  it  has 
gone,  and  we  shall  have  until  Wednes- 
day to  look  over  it.  All  that  we  shall 
have  to  consider  is  whether  in  relation  to 
the  drafting  amendments  the  intention  of 
the  Convention  has  been  carried  out. 
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Mr.  BARTON  (New  South  Wales).— In 
answer  to  Dr.  Cockburn,  1  would  point  out 
that  it  is  not  for  me  to  manage  these 
things  about  the  printing.  That  is  part 
of  the  work  of  the  Clerk  at  the  table. 
But  I  am  informed  by  Mr.  Black  more 
that  if  we  get  through  the  Bill  to-night 
it  will  be  possible  to  place  a  copy  of  the 
Bill  as  amended  up  to  date  in  the  hands 
of  honorable  members. 

COMMONWEALTH  OF  AUSTRALIA 
BILL. 

The  Convention  resolved  itself  into 
committee  of  the  whole  for  the  further 
consideration  of  the  Commonwealth  of 
Australia  Bill. 

Clause  73. — The  judicial  power  of  the  Com- 
monwealth shall  extend  to  all  matters — 

i.  Arising  under  this  Constitution, 
or  involving  its  interpretation  ; 
II.  Arising  under  any  laws  made  by 

the  Parliament ; 
in.  Arising  under  any  treaty  ; 
iv.  Of  admiralty  and  maritime  juris- 
diction ; 
v.  Affecting  the  consuls,  or  other  re- 
presentatives of  other  countries; 
vi.  In  which  the  Commonwealth,  or 
a  person  suing  or  heing  sued  on 
behalf  of  the  Commonwealth,  is 
a  party  ; 
viii.  Between  states  ; 
ix.  Relating  to  the  same  subject-mat- 
ter claimed  under  the   laws  of 
different  states. 

Mr.  REID  (New  South  Wales).  —  I 
think  questions  are  bound  to  arise  between 
the  Commonwealth  and  the  states,  and  I 
observe  that,  whatever  provision  is  made 
for  cases  in  which  differences  may  arise 
between  the  states,  and  in  which  differ- 
ences may  arise  between  the  Common- 
wealth and  the  private  individual,  no 
provision  is  made  in  the  case  to  which  I 
wish  to  draw  attention  to  in  the  amend- 
ment of  which  I  have  given  notice  ;  that 
is,  to  insert  after  paragraph  (8)  "  Between 
the  Commonwealth  and  a  state." 

Mr.  O'Connor. — That  is  provided  for  in 
sub-section  (6). 

Mr.  RErD.— Yes.  I  think  that  will 
cover  it,  and  therefore  I  will  not  propose 
[Mr.  Reid. 


that  amendment.  I  have  another  amend- 
ment, however,  to  move  in  this  clause,  and 
it  is  an  important  one.  I  beg  to  move — 

That  the  following  be  added  as  a  new  sub- 
section : — "Arising  under  section  101  of  this 
Constitution." 

I  shall  be  prepared  to  bow  to  the  view 
of  the  Convention  upon  this  matter,  but 
I  think  it  is  right  to  consider  it.  If 
honorable  members  will  turn  to  clause 
101,  they  will  find  a  general  provision  that 
when  a  law  of  a  state  is  inconsistent  with 
a  law  of  the  Commonwealth  the  latter 
shall  prevail,  and  the  former  shall,  to  the 
extent  of  the  inconsistency,  be  invalid. 
That  is  absolutely  necessary  with  reference 
to  those  subjects  on  which  the  power  of 
legislation  is  left  in  the  Bill.  Of  course, 
with  the  ultimate  intention  of  the  Com- 
monwealth legislation  superseding  all  the 
state  legislation  upon  the  common  sub- 
jects, the  clause  is  absolutely  necessary. 
But  the  other  question  I  wish  to  bring 
before  the  Convention  is  this  :  Outside  of 
the  subjects  over  which  the  Commonwealth 
has  power  to  legislate,  there  are  a  vast 
number  of  subjects  in  respect  of  which  the 
states  are  left  sovereign  and  independent, 
and  the  case  I  have  in  view  is  a  case  in 
which  the  execution  of  the  Commonwealth 
law  comes  into  conflict  with  the  execution 
of  a  law  in  respect  of  which  a  state  is 
sovereign.  As  the  Bill  now  stands,  even 
in  that  case  the  state  law  would  go  down 
just  the  same  as  in  the  case  of  a  subject 
which  we  have  handed  over  to  the  Com- 
monwealth, and  it  raises  an  important 
question. 

Mr.  Barton. — But  would  that  arise 
except  in  a  case  where  a  state  law  went 
into  the  domain  in  which  the  Common- 
wealth is  given  power  1 

Mr.  REID. — There  might  often  arise  a 
case  in  which  the  subject-matter  is  legiti- 
mately under  the  Commonwealth  for  one 
purpose,  and  legitimately  under  the  states 
for  another  purpose.  It  is  there  that  a 
conflict  would  arise. 

Mr.  Isaacs. — Then  the  state  purpose 
must  give  way  to  the  Commonwealth. 
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Mr.  REID. — That  is  the  intention  of 
the  Bill,  and  I  am  inviting  the  attention 
of  the  Convention  to  it  so  that  it  will  not 
be  overlooked,  because  it  is  vital. 

Mr.  O'Connor. — Must  not  that  involve 
the  interpretation  of  the  Constitution, 
which  is  under  sub-section  (1)  1 

Mr.  REID. — I  saw  that  and  considered 
it ;  but  it  strikes  me  that  this  is  a  matter 
of  so  much  importance  that  it  should  be 
specially  mentioned  if  it  is  to  be  provided 
for  at  all.  I  admit  that,  technically,  in 
the  clause  we  have  already  got  words 
large  enough.  I  refer  to  clause  73,  be- 
cause any  question  I  am  referring  to  would 
arise  under  the  Constitution.  There  is  no 
doubt  of  that.  But  when  a  case  of  that 
sort  arises,  would  not  a  case  of  Executive 
action  be  held  to  be  equally  under  these 
general  words?     I  think  it  would. 

Mr.  Isaacs. — Would  you  explain  what 
you  mean  by  Executive  action  1 

Mr.  REID. — Supposing  that  under  the 
Commonwealth  law  something  is  done  by 
an  officer  of  the  Commonwealth,  in  respect 
of  which  a  state  might  deem  its  rights 
were  injured,  and  the  state  would  wish  a 
remedy,  could  it  be  said  that  an  action 
of  that  sort  would  be  a  case  arising  under 
the  Constitution  ?  I  think  the  matter 
should  be  made  clear.  It  would  not 
involve  the  interpretation  of  the  Consti- 
tution, because  the  act  might  be  wrongful 
in  itself,  although  the  law  under  which  it 
is  done  might  be  constitutional.  Then 
there  is  the  sub-section — 

Arising  under  any  laws  made  by  the  Parlia- 
ment. 

I  think  there  might  be  cases  even  which 
would  be  right  under  the  law  but  which 
would  be  a  matter  for  Executive  action, 
not  opposed  to  the  law  at  all,  but  perhaps 
only  matters  of  administration. 

Mr.  Higgins. — Could  you  give  us  a  con- 
crete instanced  I  find  it  hard  to  follow 
the  argument. 

Mr.  REID. — I  do  not  like  to  refer  to  a 
certain  burning  question,  although  it  has 
ceased  to  be  so  burninjr  now.     But  take 


the  case  of  the  rivers.  Irrigation  is  within 
the  sovereign  powers  of  a  state.  As  t<> 
navigation,  the  same  subject  is  within 
the  sovereign  powers  of  the  Common- 
wealth. In  administering  the  respective 
laws,  things  may  be  done  which  on  one- 
side  or  the  other  may  be  considered  to 
be  wrong.  As  the  Bill  at  present  stands, 
if  the  law  of  the  state  with  reference  to 
irrigation  conflicts,  and  is  inconsistent 
with  the  law  of  the  Commonwealth  with 
reference  to  navigation,  it  is  simply 
sufficient  to  point  out  to  the  court 
that  the  state  law  is  inconsistent,  and 
down  goes  the  state  law,  apart  from 
any  element  of  equity  or  fairness.  And, 
although  there  might  be  an  oppor- 
tunity to  so  adjust  the  respective  claims 
as  to  do  justice  between  them  without  in- 
juring either,  none  of  these  considerations 
would  come  in.  It  would  only  be  neces- 
sary to  point  to  the  Commonwealth  law, 
and  to  show  that  the  state  law  was  incon- 
sistent with  it. 

Mr.  Higgins. — It  must  be  a  valid  Com- 
monwealth law. 

Mr.  REID. — Yes,  but  a  valid  Common- 
wealth law  may  in  the  interests  of  naviga- 
tion prevent  irrigation.  It  may  abso- 
lutely prevent  any  water  conservation. 
I  do  not  suppose  such  a  thing  would  ever 
happen,  but  I  only  refer  to  it  by  way  of 
illustration.  If  it  did  happen  the  aggrieved 
state,  on  which  a  terrible  injury  would  be 
inflicted,  has  to  appear  before  the  High 
Court  to  complain  of  this.  It  would  be 
told,  it  is  true  this  is  an  abominable  wrong, 
and  we  only  wish  we  had  power  to  redress 
it;  but  this  Act  deliberately  states  that 
when  the  federal  law  comes  into  collision 
with  a  state  law,  passed  in  the  exer- 
cise of  the  state's  sovereign  powers, 
still  that  law  must  go  down,  just  as  if  it 
was  an  interference  with  a  subject  handed 
over  to  the  Commonwealth.  There  is  no 
distinction  between  the  two  cases.  That 
is  a  very  dangerous  position  of  supremacy 
in  which  to  put  the  Commonwealth.  It 
practically  has  this  effect,  in  that  very 
wide  and  nebulous  area  where  the  sovereign 
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rights  of  the  state  and  the  rights  we  wish 
to  hand  over  to  the  Commonwealth  come 
into  collision,  without  any  sort  of  con- 
sideration to  the  rights  or  the  wrongs, 
the  law  of  the  states  as  to  its  sovereign 
powers  must  go  down.  If  we  intend 
that,  well  and  good.  But  if  it  is  inserted 
iri  the  Constitution  I  can  conceive  a  very 
great  handle  being  made  of  it  by  those 
who  would  say  that  we  have  to  leave  inde- 
pendence to  the  states  in  connexion  with 
every  subject  not  handed  over  to  the 
Commonwealth,  and  that,  while  affecting 
to  do  that,  we  practically  put  the  states  in 
great  danger,  because  their  laws  made 
within  their  sovereign  powers  may  happen 
to  come  into  collision  with  the  Common- 
wealth law. 

Mr.  O'Connor. — Would  not  that  con- 
tention be  involved  in  the  interpretation 
of  clause  99  1 

Mr.  REID.~  That  is  where  it  seems  to 
me  the  difficulty  would  come  in.  In  a 
•  clause  before  101,  wdiich  in  my  copy  of 
the  Bill  appears  as  clause  103,  it  saves  the 
•Constitution  of  the  states  in  respect  of  all 
matters  not  handed  over  to  the  Common- 
wealth. But  when  we  turn  over  the  page 
and  come  to  clause  101,  we  find  that  it 
practically  overrides  this  provision,  and 
says — -"True,  we  leave  to  you  all  those 
rights  which  are  not  taken  away  from 
you  in  this  Constitution  as  matters  of 
legislation ;  but  as  to  all  those  rights 
we  have  left  to  you  you  must  hold 
them  subject  to  the  risks  of  a  federal 
law  coming  into  collision  with  them."' 
I  am  speaking  of  a  federal  law  on  a  fede- 
ral subject  coming  into  collision  with  a 
state  law.  In  case  of  that  collision  the 
sovereignty  of  the  state  goes  without  any 
hearing  on  behalf  of  the  state.  The  court 
wTould  simply  have  to  decide  that  the  state 
law  came  into  collision  with  the  federal 
law,  or  was  inconsistent  with  it,  and  then 
the  state  law  is  out  of  court  without  any 
chance  of  redress.  Do  we  propose  to  leave 
the  Constitution  in  that  statel  If  so,  sec- 
tion 101  overrides  the  previous  section,  and 
..makes  all  those  rights  reserved  to  the  state 
[Mr.  Iteid. 


subject  to  collision  with  Commonwealth 
legislation  on  other  matters,  and  in  such 
case  the  Commonwealth  law  shall  prevail. 
Let  us  take  the  addition  to  clause  52, 
which  was  made  at  my  instance,  about  the 
wraters.  That  is,  a  case  where  there  are  two 
jurisdictions  over  the  same  thing  for  dif- 
ferent purposes.  I  am  afraid  that  those 
words  added  at  the  end  of  section  52 
would  be  absolutely  in  conflict  with  section 
101.  If  the  Commonwealth  legislate  so  as 
to  prevent,  in  the  interests  of  navigation, 
water  conservation — a  thing  we  do  not 
conceive  of,  but  which  may  be  used  as  an 
illustration — then  the  state  would  go  to 
the  High  Court  and  complain  of  the  action 
of  the  law  of  the  Commonwealth.  The 
state  would  contend  that  that  Common- 
wealth law  abridged  the  rights  of  states 
in  regard  to  water  conservation,  as  sec- 
tion 52  expressly  provides  that  the 
rights  of  the  state  to  a  reasonable  use  of 
the  water  shall  not  be  abridged.  The 
state  would  come  into  court  complaining 
that  the  law  of  the  Commonwealth  had 
destroyed  the  special  provision  made  in 
section  52  ;  and  the  court  would  then 
have  to  look  at  the  Commonwealth  law, 
and  then  at  the  state  law.  There  might 
be  a  state  law  sanctioning  a  work  of  water 
conservation,  and  there  might  be  a  Com- 
monwealth law  forbidding  water  conserva- 
tion in  that  part  of  the  colony  on  the 
ground  that  the  interests  of  navigation 
required  that  the  whole  of  the  water  should 
be  kept  in  the  river  at  certain  times 
of  the  year,  or  all  the  year  round. 
The  High  Court,  under  section  101, 
would  find  that  the  state  law  was  incon- 
sistent with  the  Commonwealth  law, 
and  that  the  Commonwealth  law  was  in- 
consistent with  the  state  law.  What  is 
the  provision  in  section  101  1  The  section 
reads — "  When  a  law  of  a  state  is  incon- 
sistent with  a  law  of  the  Commonwealth, 
the  latter  shall  prevail,  and  the  former 
shall,  to  the  extent  of  the  inconsistency, 
be  invalid."  If  the  words  are  added 
which  I  propose  to  add,  the  question 
would  assume  a  different  complexion.    My 
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proposal  is  that  at  the  end  of  the  clause  the 
words  be  added — "Laws  made  by  a  state 
concerning  niattersover  which  thel 'omnion- 
wealth  has  no  power  to  legislate  excepted." 
With  this  amendment  the  High  Court 
would  find  that  a  law  on  water  conserva- 
tion, being  on  a  subject  on  which  the 
Common wea It  h  has  no  right  to  legislate, 
would  not  be  subject  to  the  terms  of  this 
section.  There  is  no  doubt  that  by  this 
amendment  the  respective  laws  would  be 
put  in  a  difficult  position,  and  the 
question  would  arise,  what  is  to  be  done? 
As  the  Bill  stands,  no  such  question  could 
arise  in  that  respect,  and  it  would  be  in  fi- 
nitely more  convenient  to  leave  the  Bill 
as  it  is,  when  the  whole  matter  could  be 
•decided  on  definite  simple  legal  grounds. 
But  I  must  point  out  that,  although  the 
present  form  of  the  Bill  is  far  more  con- 
venient, and  I  would  gladly  leave  it  as  it 
is,  it  involves  very  serious  consequences — 
most  serious  consequences  to  the  states, 
<especially  in  the  paiticular  matter  to 
which  I  have  referred.  I  feel  that 
the  amendment  which  was  put  in,  and 
which  has  done  so  much  to  remove  strong 
feeling  on  the  important  question  of  water 
conservation,  would  be  valueless.  When 
any  dispute  arose,  and  a  state  law  came 
into  conflict  with  a  Commonwealth  law 
under  the  navigation  provision,  I  feel  that 
section  101  as  it  stands*  is  really  worth 
nothing,  and  could  not  prevail  against  the 
Common  wealth  law. 

Mr.  Symon. — What  do  you  propose  to 
put  in  ? 

Mr.  RE1D. — I  admit  that  this  is  a  very 
•difficult  matter,  and  I  have  thought  over 
it  a  good  deal.  I  propose  to  give  the  High 
Court  a  special  jurisdiction  when  such 
difficulties  as  that  arise,  so  that  in  point  of 
fact  the  High  Court  shall  have  power 
to  adjudicate  or  act  as  arbitrator  so  as  to 
give  the  utmost  reasonable  force  to  both 
laws. 


Mr     Dobson.  —  Would    not    that 
achieved  without  the  amendment  ? 

Mr.  REID.— No. 


be 


Mr.  Klv.mon.  —  L).j  you  fear  a  Com- 
monwealth law  beyond  its  jurisdiction 
will  be  given  some  validity  by  section  101? 

Mr.  REID.— That  is  not  the  point     1 

am  awfully  sorry  I  have  failed  to  be 
understood  after  speaking  so  long.  1  am 
talking  of  a  Commonwealth  law,  perfectly 
legal,  on  a  subject  on  which  the  Common- 
wealth is  competent  to  legislate — an  abso- 
lutely good  law  standing  by  itself.  I  am 
talking  of  another  law,  passed  by  a  state 
— a  perfectly  good  state  law — on  a  subject 
on  which  the  state  is  sovereign  by  this 
Constitution.  In  reading  the  two  it  is 
found  that  effect  cannot  be  given  to  the 
provisions  of  both,  and  that  if  the  Com- 
monwealth law  is  to  prevail,  the  state  law 
must  go  down.  The  language  of  section 
101  is  unmistakable.  It  does  not  define 
what  law,  but  means  any  law,  and  any 
good  law  of  the  Commonwealth.  It  means 
that  a  good  state  law  on  a  sovereign  subject 
of  the  state  goes  down  without  any 
inquiry. 

Mr.  Symon. — Do  you  think  the  law 
would  ^0  down  1 


Mr.  REID. — There  is  no  jurisdiction  to 
go  into  any  question,  except  as  to  whether 
the  laws  are  inconsistent.  I  am  sorry  to 
have  to  put  an  illustration  which  revives 
feeling,  but  I  hope  it  will  not  be  received 
in  that  spirit  on  this  occasion.  Suppose 
a  state  pass  a  law  that  a  large  measure  of 
water  conservation  shall  be  carried  out  on 
the  banks  of  the  Darling,  and  there  is  a 
Commonwealth  law  that  on  that  very  part 
of  the  Darling  nothing  shall  be  done  to 
interfere  with  navigation — -that  nothing 
shall  be  done  to  draw  water  out  of  the 
river,  on  the  ground  that  such  a  course 
will  make  the  river  unuavigable.  That 
would  be  a  perfectly  good  law  of  the  Com- 
monwealth, passed  in  the  exercise  of  its 
legitimate  powers,  to  secure  a  result  which 
it  was  authorized  to  secure.  That  being 
so,  what  becomes  of  the  state  law  ?  It  is 
a  good  state  law,  passed  to  effect  a  state 
work  which  is  a  lawful  work  according  to 
the  powers  of  the  state. 
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Mr.  Barton. — Would  not  such  a  Com- 
monwealth law,  if  it  abridged  the  rights  of 
the  states  to  a  reasonable  use  of  the  water, 
be  an  infringement  of  the  Constitution 
under  the  proviso  of  sub-section  (8)  1 

Mr.  REID. — No,  not  unless  those  words 
are  added  to  section  101.  The  laws  passed 
under  clause  52,  and  which  come  into 
conflict,  are  both  legally  good. 

Mr.  Symon. — They  cannot  be, 

Mr.  Kingston. — Not  to  the  extent  of 
the  conflict. 

Mr.  REID. — May  I  ask  what  the  honor- 
able member  means  ? 

Mr.  Kingston. — A  law7  made  by  the 
state  would  be  bad  to  the  extent  to  which 
it  conflicted  wTith  the  law  of  the  Common- 
wealth. 

Mr.  REID.— Would  that  not  be  so 
under  section  101  ? 

Mr.  Kingston. — I  say  it  would  be. 

Mr.  REID. — That  is  exactly  the  thing 
I  am  saying,  and  exactly  the  consequence 
I  am  pointing  out.  The  High  Court  wrould 
be  compelled  to  declare  the  state  law  on 
irrigation  works  to  be  bad,  because  it  was 
inconsistent  with  the  Commonwealth  law 
as  to  the  navigation  of  the  river  at  that 
particular  place.  Where,  then,  is  the  pro- 
tection to  the  state  1 

Mr.  Kingston. — You  cannot  avoid  that 
unless  you  give  the  High  Court  power  to 
repeal  the  Commonwealth  law. 

Mr.  REID.— Not  to  repeal  the  Com- 
monwealth law,  but  to  respect  one  of  the 
provisos  in  that  very  law.  What  a  mockery 
it  is  to  say  that  state  rights  as  to  the 
reasonable  use  of  water  are  being  preserved 
if,  when  a  Bill  authorizing  such  works 
comes  into  conflict  with  the  Common- 
wealth law,  the  state  cannot  be  heard  ! 
If  a  state  law  is  inconsistent  with  the 
Commonwealth  law,  the  former  is  ordered 
out  of  court.  If  I  were  appearing  for  the 
state,  the  court  would  say — "This  fool  of 
an  Act  says  in  section  101  that  when  your 
law  comes  into  conflict  with  the  Common- 
wealth law  the  latter  shall  prevail,  and 
the  former  shall,  to  the  extent  of  the 
inconsistency,  be  invalid.  It  is  very 
[Mr.  Beid. 


unfortunate,  and  we  think  you  have  a 
great  grievance.  It  is  very  sad,  but  really 
these  are  the  words  of  section  101."  I  say 
to  the  court — "Under  section  52  there  is  a 
provision  that  nothing  shall  abridge  the 
rights  of  the  state."  The  court  replies — 
"  That  is  quite  true,  but  the  provisions  of 
this  statute" — which  I  shall  not  refer  to 
any  further  in  the  way  I  did — "deal  with 
cases  in  which  the  laws  conflict,  and  on 
this  very  point  says  that  the  state  lawT 
must  be  ruled  out  as  invalid." 

Mr.  Barton. — You  are  bound  to  read 
the  two  provisions  together,  and  avoid  a 
repugnance,  if  possible,  and  I  think  you 
could  avoid  a  repugnance. 

Mr.  REID.— Then  I  think  there  can  be 
no  objection  to  putting  words  in  to  make 
the  provision  clear.  As  the  provision  is 
at  present,  it  might  be  made  a  very  serious 
handle  of. 

Mr.  Barton. — What  about  the  words 
you  wanted  the  other  day  1 

Mr.  REID. — So  long  as  those  words  are 
put  in  at  the  end  of  section  101  I  shall  be 
satisfied. 

Mr.  Isaacs. — I  am  afraid  those  words 
will  not  do. 

Mr.  REID. — I  do  not  care  which  words 
effect  the  purpose. 

Sir  John  Downer. — What  do  you  pro- 
pose? 

Mr.  REID. — T  intend  to  move — 

That  at  the  end  of  clause  101  the  words  be 
added — "  Laws  made  by  a  state  concerning 
matters  over  which  the  Commonwealth  has  no 
power  to  legislate  excepted." 

I  tell  the  Convention  frankly  that  unless 
something  is  put  into  the  Bill  in  the 
direction  I  suggest  I  should  look  on  all 
state  laws  as  the  creatures  of  Common- 
wealth legislation,  to  the  extent  to  which 
in  future  they  came  into  conflict  with 
Commonwealth  legislation. 

Mr.  Isaacs. — That  is  clear. 

Mr.  REID. — Yes.  The  sovereignty  of 
the  states  is  preserved  in  one  clause  and 
is  taken  away  in  the  next.  The  states  re- 
tain their  sovereignty  over  subjects  that 
are  left  to  them  only  so  long  as  they  do  not 
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come  into  conflict  with  the  Commonwealth 

law.     The  moment  they  do  that  the  state 
sovereignty  goes  down. 

Mr.  Wisp:. — That  is  a  necessity  of  any 
Federation. 

Mr.  REID. — Then  all  the  battles  we 
have  had  to  secure  a  settlement  of  the 
water  question  have  been  idle  unless  we 
are  prepared  to  shut  our  eyes  and  accept 
what  the  future  has  in  store  for  us.  I  am 
prepared  to  do  that  to  a  very  large  extent. 
But  this  is  one  of  those  burning  points 
which  will  be  used  very  strongly  in  a  sense 
hostile  to  the  Bill.  I  am  very  anxious 
to  have  answers  ready  to  those  who  ad- 
vance the  sound  contention — and  the 
Hon.  Mr.  Isaacs  admits  that  it  is  a 
sound  contention — that  where  a  state 
law  on  a  state  subject  is  inconsistent  with 
the  Commonwealth  law  on  a  Common- 
wealth subject  the  state  law,  whatever  the 
rights  or  wrongs  are,  must  go  down,  and 
the  merits  cannot  be  gone  into  at  all.  I 
recognise  that  it  may  be  well  to  leave  it 
at  that,  because  the  provision  is  one  that 
commends  itself  to  us  as  offering  a  means 
of  avoiding  perhaps  painful  conflict.  But 
I  am  overborne  by  the  feeling  that  if  the 
water  question  is  left  there  I  shall  not 
be  in  as  strong  a  position  as  I  should 
like  to  occupy  in  answering  the  criti- 
cisms that  1  know  will  be  raised.  If  I 
am  right  as  to  the  legal  effect  of  leaving 
things  as  they  are  there  does  seem  to  be  a 
serious  necessity  for  some  amendment. 

Mr.  BARTON  (New  South  Wales).— 
Taking  matters  consecutively,  the  position 
is  this :  Under  clause  101,  if  a  law  of  a 
state  is  inconsistent  with  the  law  of  the 
Commonwealth  the  latter  is  to  prevail,  and 
the  former,  to  the  extent  of  the  incon- 
sistency, is  to  be  invalid.  It  is  clear, 
as  indicated  by  the  Right  Hon.  Mr. 
Kingston,  that  a  law  of  the  Common- 
wealth there  spoken  of  is  a  law  made  by 
the  Commonwealth  within  its  legislative 
powers.  That  is  to  say,  it  must  be  a  good 
and  constitutional  law  of  the  Common- 
wealth to  have  any  effect  in  conflict  with 
a  law  of  a  state. 
[143] 


Mr.  RilD. — We  admit  that. 

Mr.  BARTON.  Then  I  take  it  there 
would  be  scarcely  any  necessity  for  the 
addition  the  right  honorable  member 
desires  to  make  to  clause  101 — "Laws 
made  by  a  state  concerning  matters  over 
which  the  Commonwealth  has  no  power  to 
legislate  excepted."  That  would  be  equi- 
valent to  inserting  after  the  word  "  Com- 
monwealth," as  I  proposed  the  other  day« 
the  words  "  on  a  subject  within  the  legis- 
lative powers  of  the  Commonwealth."  I€ 
you  restrict  the  validity  of  Commonwealth 
laws  to  laws  within  the  legislative  powers 
of  theCommon  wealth,  that  is  the  same  thing 
as  excepting  those  laws  over  which  it  has 
no  power  to  legislate,  so  that  this  amend- 
ment and  the  amendment  my  right  hon- 
orable friend  originally  proposed,  and 
which  was  to  be  inserted  in  the  middle  of 
the  clause,  would  be  identical  in  effect. 

Mr.  Kingston. — He  means  more  thau 
that. 

Mr.  BARTON.— I  think  he  does.  The 
amendment  he  proposes  to  add  to  clause 
101  is  really,  in  legal  intendment,  the 
same  as  the  amendment  to  add  after  the 
word  "  Commonwealth  "  the  words  "on  a 
subject  within  the  legislative  powers  of  the 
Commonwealth."  Then  we  have,  on  the 
motion  of  the  right  honorable  gentleman 
himself,  added,  at  the  end  of  sub-section 
(8)  of  clause  52,  this  proviso — 

The  powers  contained  in  this  sub-section,  and 
those  relating  to  trade  and  commerce  under  this 
Constitution,  shall  not  abridge  the  rights  of  a 
state  or  its  citizens  to  the  reasonable  use  of  the 
waters  of  rivers  for  conservation  and  irrigation. 

I  take  it  that  the  effect  of  the  word 
"  reasonable  "  need  only  be  considered  in 
its  application  to  states.  The  difficulty 
is  in  its  application  to  the  conservation  of 
the  rights  of  the  states. 

Mr  Isaacs. — As  against  what  ? 

Mr.  BARTON.— When  put  in  corre- 
lation with  the  right  of  the  Commonwealth 
to  legislate  for  trade  and  commerce.  The 
powers  giveu  in  the  sub-section  are  not 
to  abridge  the  right  of  a  state  to  the  rea- 
sonable use  of  the  waters  of  the  rivers, 
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and  that  means  its  right  of  legislation. 
The  effect  of  it,  then,  is  that  nothing  in 
these  two  sub-sections  contained  is  to 
lessen  the  right  of  the  state  to  make 
laws  for  the  reasonable  use  of  the 
rivers,  that  is,  to  conserve  for  its  own 
reasonable  use  the  waters  of  the  rivers. 
We  have  the  starting  point  in  clause  101, 
and  it  is  clear  that  a  law  made  by  the 
Commonwealth  is  not  to  cut  down  the 
state  right  of  legislation  for  the  reason- 
able use  of  the  waters  of  the  rivers. 
Then  all  we  are  confronted  with  is  the 
meaning  of  the  word  "  reasonable."  If 
there  is  anything  to  justify  my  right  hon- 
orable friend's  contention  it  is  to  be  found 
here.  What  is  the  meaning  of  the  word  ? 
It  means  a  reasonable  use  of  the  waters 
by  the  state  under  its  laws.  The  whole 
application  of  the  sub-section  is  to  prevent 
the  exercise  of  the  trade  and  commerce 
and  navigation  powers  from  inflicting  cer- 
tain injuries.  It  is  a  simple  consequence 
that  a  law  made  by  the  state,  if  tested  in 
the  courts,  is  to  be  considered  in  the  light 
of  whether  the  use  it  makes  of  the  waters 
is  a  reasonable  use  in  relation  to  the 
powrer  in  respect  to  navigation  and  trade 
and  commerce. 

Mr.  Isaacs. — It  is  attached  only  to 
navigation. 

Mr.  BARTON.— The  cases  which  most 
readily  suggest  themselves  are  those  that 
relate  to  navigation,  and  it  was  because 
we  all  considered  that  navigation  within 
that  sub-section  would  come  under  the 
trade  and  commerce  laws  that  my  hon- 
orable friend's  proviso  mentioned  them. 
Clause  101  being  clear,  if  a  law  of  the 
Commonwealth  abridges  the  right  of  a 
state  to  make  laws  for  the  reasonable  use 
of  the  waters  of  the  rivers,  then  that  law 
will  not  be  within  the  Constitution.  If 
then  the  High  Court  is  of  opinion  that  a 
law  of  a  state  when  it  is  tested  is  a  law 
for  the  reasonable  use  by  the  state  of  the 
waters  of  the  rivers,  having  regard  to  the 
rights  of  navigation  and  trade  and  com- 
merce, then  any  law  of  the  Commonwealth 
by  which  it  is  sought  to  cut  that  law  down 
[Mr.  Barton. 


would  come  within  the  meaning  of  the 
proviso  to  sub-section  (8)  of  clause  52,  and 
would  be  bad.  If  that  is  so,  the  difficulty 
is  to  a  large  extent  cleared  away,  because 
if  you  go  back  to  clause  101  a  law  of 
the  Commonwealth  which  would  come 
under  that  ban  could  not  invalidate  a 
law  of  the  state. 

Mr.  Isaacs. — If  you  can  draw  the  line. 

Mr.  BARTON.— I  recognise  that  diffi- 
culty, but  it  will  be  for  the  High  Court  to 
decide  what  by  statute  is  a  reasonable  use 
of  the  water.  Then  there  is  only  one  ques- 
tion remaining,  and  that  is  the  question 
of  jurisdiction.  All  these  will  be  either 
matters  arising  under  the  Constitution 
or  involving  its  interpretation,  or  arising 
under  any  laws  made  by  the  Parliament. 
These  are  provided  for  in  sub- sections  (1) 
and  (2)  of  clause  73,  and  sub-section  (6) 
of  the  same  clause  extends  the  judicial 
power  to  matters  in  which  the  Common- 
wealth or  a  person  suing  or  being  sued  on 
behalf  of  the  Commonwealth  is  a  party. 
If  the  matter  arises  between  citizens  it 
will  come  under  sub-sections  (1)  or  (2). 
If  an  officer  of  the  Commonwealth  is  the 
plaintiff  or  defendant  it  will  come  under 
sub-section  (6)  as  well  as  subsections  (1) 
and  (2). 

Mr.  Reid. — I  am  quite  satisfied  with 
that  explanation,  but  I  wTould  like  the 
honorable  member  to  deal  with  the  other 
matter  I  mentioned.  I  want  my  honor- 
able and  learned  friend's  opinion  upon  a 
case  not  provided  for  by  special  words  in 
the  Constitution,  but  in  which  a  good 
state  law  on  a  good  state  subject,  outside 
the  powers  of  the  Commonwealth,  comes 
into  conflict  with  a  good  Commonwealth 
law. 

Mr.  BARTON. -I  will  suppose  that  the 
Commonwealth  is  legislating  for  the  regula- 
tion of  trade  and  commerce  on  a  railway, 
and  that  the  state  has  made  by-lawrs  applic- 
able to  that  railway.  There  could  only 
be  a  conflict  where  the  regulation  or  law 
for  internal  trade  made  by  the  state 
usurped  in  its  operation  the  domain  of  the 
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•Commonweal tli  in  legislating  for  trade  and 
commerce.  That  would  be  a  conflict  such  as 
is  indicated  by  clause  101,  and  we  are  all 
agreed  that,  to  that  extent,  the  state  law 
should  go  down,  and  for  this  reason,  that 
a  conflict  could  only  arise  by  the  state  law 
applying  as  much  to  inter-state  traffic  as 
to  internal  traffic. 

Mr.  REID  (New  South  Wales).— I  am 
very  glad  that  I  have  elicited  this  clear 
statement  from  our  leader,  because  I  feel 
sure  that  without  some  such  statement  on 
our  records  a  great  deal  of  mischief  would 
have  been  made  on  the  subject.  The 
explanation  does  not  cover  all  the  ground, 
but  it  covers  it  as  nearly  as  is  perhaps 
possible.  Personally,  I  am  entirely  satis- 
fied with  it,  and  I  now  see  that  there 
would  be  no  utility  in  pressing  my  amend- 
ment. I  would,  therefore,  ask  leave  to 
withdraw  the  amendment. 

Mr.  ISAACS  (Victoria).— Before  the 
amendment  is  withdrawn,  I  should  like  to 
observe  in  this  matter,  that  the  position 
comes  just  down  to  what  Mr.  Barton  has  said, 
that  the  jurisdiction  of  the  Commonwealth 
in  regard  to  navigation  stops  short  at  the 
point,  wherever  that  point  may  be,  where 
the  state  would  be  unreasonable  in  its  use 
of  water  for  conservation  or  irrigation. 
Now,  I  am  not  quite  clear  in  my  own 
mind  as  to  whether  that  is  a  matter  for 
the  High  Court.  I  can  understand  why 
it  should  not  be,  because  the  question  of 
reasonableness  of  the  use  of  water  as  to 
locality,  or  as  to  extent,  or  as  to  duration, 
depends  on  questions  not  of  law,  but  of  such 
enormous  political  and  far-reaching  effect, 
that  it  is  almost  impossible  to  conceive 
that  the  decision  of  such  questions  could 
be  remitted  to  the  judgment  of  the  High 
Court.  And  when  you  consider  that  we 
have  to  regard  the  extent  of  territory  to 
the  needs  of  the  people,  the  condition  of 
productivity  of  their  land,  their  future 
requirements,  and  their  requirements  from 
day  to  day,  and  from  year  to  year — what 
is  reasonable  for  one  day  would  not  be 
reasonable  for  the  next—  it  is  almost  im- 
possible to  imagine  that  the  High  Court 


•  an    £t*6   a     final     binding    judgment    as 
to    tin-     validity    of    a    state    law    which 
can  bind   the   matter  for  all  time.     Now, 
it  seems  to  me  that  it  is  putting  a  strain 
on  the   High  Court   that  it  ought  not  to 
bear,  and  I  am  not  quite  clear,  certainly  not 
as  clear  as  Mr.  Barton  is,  in  thinking  that 
the  High  Court  will  have  to  decide  what 
is  reasonable  or  not,   because  reasonable- 
ness in  political  matters  is  a  question  that 
is  generally  left  to  the  Legislature.    And  if 
it  is  within  clause  73,  then  I  come  back  to 
the  point  to  which  I  directed  the  attention 
of  the  Convention  a  few  days  ago  in  regard 
to  the  meaning  of  the  word   "  matters." 
It  is  put  that  it  is  a  "  matter."     Now,  if 
that  is  a  matter,  I  do  not  know  what  is  not 
a  matter  ;  and  if  the   High  Court  is  to  be 
asked  to  decide  any  matter  betweeu  states, 
or  between  the  Commonwealth  and  states, 
it  is  putting  a  construction  on  the  word 
"matter"  that  wTe  ought  to  stop  short  of 
putting  on  that  word.      I  understand  the 
word  "matter"  means  a  question  of  or- 
dinary  judicial  interpretation  in  a  contro- 
versy that  is  known  as  an  action  or  a  suit, 
and  I  think  that  we  may  well   hesitate  to 
put  such  a  large  construction  on  the  word 
"matter,"  because  if  we  do  we  are  asking 
the  High  Court  to  accept  a  responsibility 
and  a  jurisdiction  that  is  not  found  else- 
where.    Of   course,  with   regard   to  such 
questions,  I  think  the  answer   given   by 
Mr.  Barton  was  absolutely  unanswerable, 
that    if    a    state    passes    a    law  which    is 
entirely    within   its    domain  —  perfectly 
within  its   jurisdiction — and  is  therefore 
valid,  and  the  Commonwealth  afterwards 
passes  a  law  which  is  within  its  powers 
but  the  Commonwealth  law  is  inconsistent 
with  the  provisions  of  the  existing  state 
law,  the  state  law  must  cease  to  have  effect 
to  the  extent  of  the  inconsistency.     I  think 
that  is  inevitable.     You  cannot  frame  your 
Constitution  with  any  other  basis.     But 
with  regard  to  the  word  "  reasonable."     I 
feel  great,  misgiving  that  we  are  intrust- 
iug  such  a  Question  to  the  decision  of  the 
High  Court 

Mr.  Reid's  amendment  was  withdrawn. 
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Clause  74. — The  High  Court  shall  have  juris- 
diction, with  such  exceptions  and  subject  to 
such  regulations  as  the  Parliament  may  from 
time  to  time  prescribe,  to  hear  and  determine 
appeals  from  all  judgments,  decrees,  orders, 
and  sentences  : 

i.  Of  any   other  federal    court,   or  court 
exercising  federal  jurisdiction :  or  of 
the  Supreme  Court  of  any  state,  or 
of  any  other  court  of  any  state  from 
which   an   appeal   now   lies   to    the 
Queen  in  Council,  whether  any  such 
court  is  a  court  of  appeal  or  of  origi- 
nal jurisdiction  : 
ii.  Of  the  Inter-State  Commission-: 
and  the  judgment  of  the  High  Court  in  all  such 
cases  shall  be  final  and  conclusive. 

Until  the  Parliament  otherwise  provides,  the 
conditions  and  restrictions  on  appeals  to  the 
Queen  in  Council  from  the  Supreme  Courts  of 
the  several  states  shall  be  applicable  to  appeals 
from  them  to  the  High  Court. 

Sir  GEORGE  TURNER  (Victoria).— 
In  clause  74  a  provision  has  been  inserted 
by  the  Drafting  Committee  which  would 
allow  an  appeal  to  the  High  Court  from 
the  decision  of  the  Inter- State  Commission. 
Now,  sir,  we  had  a  very  good  dispute  here 
in  regard  to  railway  matters,  as  to  whether 
the  decision  of  those  matters  should  be 
left  in  the  hands  of  the  Federal  Parlia- 
ment or  should  be  left  in  the  hands  of  the 
High  Court.  And  ultimately  the  Conven- 
tion decided  that  while  they  \\  ,  not 
leave  the  matter  entirely  in  the  ihands  of 
the  Parliament  to  decide,  they  certainly 
would  not  place  it  in  the  control  of  the 
Federal  High  Court.  And  we  then,  in 
one  clause  which  has  been  passed,  provided 
that  an  Inter- State  Commission  should 
deal  with  these  matters.  But,  sir,  if  this 
clause  is  to  stand  as  it  is  now  placed 
before  us,  the  result  will  be  that  in  all 
these  cases  the  Federal  High  Court  will 
really  be  the  tribunal  which  will  decide 
the  matter.  It  is  true  there  is  an  inter- 
vening body — the  Inter-State  Commission 
— which  will  hear  and  deal  with  the 
matter,  but  as  in  all  cases  there  will  be  an 
appeal  from  the  decision  of  that  commis- 
sion to  the  High  Court  we  might  just  as 
well  have  allowed  the  proposal  in  the  first 
instance   to   go — that   all    these    matters 


should  be  decided  directly  by  the  High 
Court.  We  were  clear  that  the  High  Court 
was  not  the  body  to  properly  decide  all 
these  questions;  that  the  members  of 
the  High  Court  could  not  gain  the  informa- 
tion necessary  to  enable  them  to  come 
to  a  proper  decision  on  the  subject ;  and, 
therefore,  I  am  somewhat  surprised  that 
these  words  have  been  inserted  in  the 
clause,  as  I  believe  it  is  not  the  desire 
of  the  Convention  that  the  High  Court 
should  deal  with  these  matters,  which  to 
a  very  great  extent  are  political  matters, 
and  that  the  Inter-State  Commission  shall 
have  power  to  decide  them.  I  think  it 
would  be  be  very  unwise  indeed  to  give 
this  general  power  of  appeal,  which  would 
apply  to  all  subjects.  I  therefore  beg  to 
move — 

That  the  words  "Of  the  Inter-State  Com- 
mission "  be  omitted  from  the  clause. 

The  effect  of  that  amendment  will  be  to 
leave  no  appeal  to  the  High  Court  in 
these  matters. 

Mr.  DOBSON  (Tasmania).— I  am  not 
able  to  accept  the  amendment  of  the  Right 
Hon.  Sir  George  Turner,  and  I  think  that 
if  he  will  consider  how  the  Supreme  Courts 
of  the  states  deal  with  appeals  which  come 
before  them  in  cases  where  the  verdicts  of 
juries  are  in  question,  he  will  not  have 
any  of  the  fears  he  has  expressed  in  re- 
gard to  appeals  to  the  Supreme  Court 
from  decisions  of  the  Inter  State  Com- 
mission. When  the  Inter-State  Commis- 
sion, which  will  be  composed  of  experts  on 
railways,  navigation,  and  trade  and  com- 
merce, have  come  to  a  decision,  and  that 
decision  is  appealed  against,  does  the 
right  honorable  member  think  that  the 
High  Court  will  ever  dream  of  setting 
aside  that  decision  unless  it  is  contrary  to 
justice  or  on  some  question  of  law  which 
the  commission  had  not  been  able  to 
grasp  1  The  right  honorable  gentleman  has 
alluded  to  the  political,  industrial,  and 
other  questions  which  may  revolve  round 
this  matter,  but  does  he  not  remember 
that  we  have  federalized  the  wraters  of  our 
rivers  for  navigation  and  irrigation  ?   That 
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being  the  case,  surely  no  question  ought 
to  be  more  subject  to  appeals  to  the  High 
Court  than  the  question  of*  rights  to  the 
use  of  those  waters.  I  quite  agree  with 
the  Right  Hon.  Sir  George  Turner  that 
in  simple  matters  of  fact  the  Inter-State 
Commission  should  be  supreme. 

Mr.  Isaacs. — What  questions  of  law 
could  the  Inter  State  Commission  decide 
apart  from  questions  of  fact  1 

Mr.  DOBSON.— The  Inter-State  Com- 
mission could  decide  questions  of  law 
arising  out  of  the  fact  that  you  have,  in 
spite  of  our  friends  from  New  South 
Wales,  federalized  your  waters  for  naviga- 
tion and  irrigation,  and  I  do  not  believe 
that  the  High  Court  will  ever  hold  that 
the  waters  of  a  river  flowing  between  the 
boundaries  of  two  colonies  belong  to  one 
state  or  the  other.  The  court  will  say — 
"  You  have  federalized  your  waters,"  and 
will  deal  with  them  accordingly.  For 
these  reasons  I  shall  feel  bound  to  oppose 
the  amendment. 

Mr.  O'CONNOR  (New  South  Wales).— 
I  hope  that  the  Right  Hon.  Sir  George 
Turner  will  not  press  this  amendment.  I 
quite  assent  to  the  position  that  this  Inter- 
State  Commission  should  have  the  power 
of  final  decision  on  questions  of  fact,  and 
that  there  should  be  no  appeal  to  the  High 
Court  on  questions  of  fact.  Therefore 
what  the  honorable  member  fears  could 
not  possibly  happen.  The  High  Court 
ought  not  to  have,  and  could  not  have,  any 
power  to  deal  with  questions  of  policy. 

Mr.  Isaacs. — Why  ? 

Mr.  O'CONNOR.— Because  there  ought 
to  be  no  power  in  the  court  to  review  de- 
cisions of  the  commission  on  any  question 
whatever  except  a  question  of  law. 

Mr.  Isaacs. — But  what  is  to  prevent 
the  High  Court  reviewing  other  decisions 
under  this  clause? 

Mr.  O'CONNOR.— 1  am  speaking  of  the 
clause  as  it  ought  to  be.  I  am  quite  willing 
to  accept  the  amendment  Mr.  Holder  sug- 
gests that  the  decisions  of  the  Inter-State 
Commission  shall  not  be  reviewable  except 
as  to  matters  of  law.     But  I  would  point 


out   to  Sir  George  Turner   that  if 
power  is  not  given  over    the  Inter  - 
Commission  you  will  make  that  commis- 
sion an  absolutely  irresponsible  body. 

Sir  George  Turner.  —That  power  ought 
to  be  in  the  Parliament,  and  not  in  the 
High  Court. 

Mr.  O'CONNOR.— That  is  going  buck 
to  the  old  controversy.  I  leave  aside  for 
a  moment  the  question  whether  you  are 
to  give  powers  to  the  Inter-State  Com- 
mission to  decide  as  to  rights.  That  ques- 
tion will  be  raised  by-and-by  ;  but  even 
taking  the  Inter-State  Commission  as  now 
constituted  under  clause  96,  it  is  necee 
there  should  be  some  power  in  the  High 
Court  to  review  the  decisions  of  the  Inter- 
State  Commission,  where  those  decisions 
have  gone  beyond  the  powers  which  the 
Constitution  has  given  to  the  commission. 

Mr.  Isaacs. — Would  not  that  come 
under  sub-section  (1)  of  clause  73  ? 

Mr.  O'CONNOR.  — 1  think  it  would, 
because  you  want  to  deal  with  the  decision 
of  the  commission.  I  ask  honorable  mem- 
bers to  look  at  clause  96,  constituting  the 
Inter- State  Commission.  That  clause 
reads  as  follows  :  — 

There  shall  be  an  Inter-State  Commission, 
with  such  powers  of  adjudication  and  adminis- 
tration as  the  Parliament  from  time  to  time 
deems  necessary,  but  so  that  the  commission 
shall  be  charged  with  the  execution  and  main- 
tenance, within  the  Commonwealth,  of  the  pro- 
visions of  this  Constitution,  and  of  all  laws  made 
thereunder  relating  to  trade  and  commerce. 

Now,  that  is  a  very  necessary  limitation 
of  the  powers  of  the  Inter-State  Commis- 
sion. If  that  limitation  was  uot  placed  in 
this  clause  as  it  is,  the  Inter-State  Com- 
mission would  be  constituted  a  body 
having  powers  without  limitation,  and  you 
do  not  want  to  do  that.  How  will  this 
body  exercise  its  powers'?  It  may  exercise 
them  by  judicial  acts,  by  decisions  in 
regard  to  rights,  and  a  number  of  other 
matters.  If  in  those  decisions  it  goes 
beyond  the  limits  of  the  Constitution 
as  assigned  to  it,  surely  there  must  be 
power  in  the  High  Court  to  review  those 
decisions.        It    must    be    so,    otherwi.se 
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you  place  the  Inter-State  Commission  in 
an  irresponsible  position  ;  and  all  we  claim 
here  is,  that  if  this  Inter-State  Commis- 
sion does  go  beyond  the  law  and  decides 
something  that  is  illegal,  there  shall  be  a 
power  of  the  High  Court  to  review  that 
decision. 

Mr.  Venn. — Prohibition  will  do  that. 

Mr.  O'CONNOR— No,  prohibition  will 
not  do  it.  Prohibition  will  do  that  where 
the  Inter-State  Commission  goes  entirely 
outside  its  jurisdiction  in  reference  to 
a  subject-matter,  but  where  the  com- 
mission deals  with  a  matter  which  is 
within  its  jurisdiction,  and  may  have  ex- 
ceeded its  powers  or  decided  contrary  to 
the  Constitution  in  its  decision  on  that 
subject,  that  is  a  matter  which  cannot 
be  reached  by  prohibition.  I  find  myself 
at  a  loss  to  understand  why  honorable 
members  who  have  created  the  Inter- 
State  Commission,  and  have  limited  its 
powers,  should  be  afraid  to  submit  the 
decision  of  that  commission,  not  on  ques- 
tions of  fact  and  policy,  but  on  questions 
of  lawr,  to  the  tribunal  which  we  have  set 
up  to  deal  with  these  matters. 

Mr.  Higgins. — It  is  not  a  court;  it  is 
a  jury  of  experts,  like  our  Railways  Com- 
missioners. 

Mr.  O'CONNOR.— The  honorable  mem- 
ber says  it  is  not  a  court.  It  may  or  it 
may  not  be  a  court  in  the  technical  sense 
of  the  word ;  but  if  it  has  power  to  give 
decisions,  surely  that  is  the  first  essential 
of  a  court ;  and  if  it  gives  decisions  which 
are  not  in  accordance  with  the  Constitu- 
tion there  should  be  some  power  of  re- 
viewing them.  I  do  put  it  to  the  com- 
mittee that,  if  you  place  the  Inter-State 
Commission  in  a  position  which  is  abso- 
lutely irresponsible,  there  is  no  use  what- 
ever in  placing  limitations  on  its  powers  ; 
and  if  you  place  limitations  on  its  powers, 
and  give  it  certain  duties  to  perform,  there 
must  be  some  way  of  providing  that  it  is 
kept  within  its  powers,  otherwise  the  rights 
which  you  give  are  simply  illusory. 

Mr.    Eraser. — It   has  only  the    rights 
given  to  it  by  the  Federal  Parliament. 
[Mr.  O'Connor. 


Mr.  O'CONNOR.— Exactly  ;  it  has  the 
rights  given  to  it  by  the  Parliament,  and 
those  rights  must  be  given  to  it  under  the 
Constitution. 

Sir  George  Turner. — It  gets  rights 
under  this  Bill. 

Mr.  Isaacs. — Independent  rights. 

Mr.  O'CONNOR.— It  gets  rights  under 
this  Bill,  but  those  rights  can  be  of  no 
value  at  all,  unless  the  limitations  of  the 
rights  are  fixed  by  the  Parliament. 

Sir  George  Turner. — You  said  that  it 
got  rights  under  the  Parliament. 

Mr.  O'CONNOR.— Of  couse  it  gets,  as 
all  these  institutions  do,  its  rights 
primarily  from  the  Constitution,  but  it 
gets  the  limitations  of  those  rights  from 
the  Parliament,  by  clause  96.  Of  course, 
it  altogether  depends  on  what  view  the 
committee  take  of  the  powers  which  they 
are  going  to  place  in  the  hands  of  this 
body.  Considering  the  powers  of  adjudi- 
cation which  you  give  to  the  Inter-State 
Commission,  unless  you  provide  .that  the 
decisions  which  you  give  it  the  power  to 
make  are  to  be  altogether  irresponsible 
there  must  be  a  power  of  appeal  from 
such  decisions.  My  honorable  friend  (Mr. 
Higgins)  interjected  that  it  is  not  a  court. 
You  are  in  this  difficulty :  If  it  is  not  a 
court,  if  is  not  a  body  which  has  power 
to  decide,  you  cannot  have  a  prohibition 
against  it. 

Mr.  Isaacs. — Can't  you  ? 

Mr.  Higgins. — You  can  get  an  injunc- 
tion against  the  commission  for  going 
outside  its  powers. 

Mr.  O'CONNOR.— What  is  the  use  of 
leaving  it  to  a  doubtful  question  of  that 
kind  ? 

Mr.  Higgins. — That  is  not  doubtful. 

Mr.  O'CONNOR.— What  is  the  use  of 
leaving  the  matter  to  some  learned  argu- 
ments between  lawyers  as  to  whether  an 
injunction  will  or  will  not  apply,  when  you 
can  simply  provide  for  the  whole  thing  by 
enacting  in  the  Constitution  that  from 
its  decisions,  where  the  decisions  go  beyond 
its  powers  or  it  decides  something  which 
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it  has  no  right  to  decide,  there  should 
be  an  appeal1? 

Mr.  Higgins. — Would  you  allow  an 
appeal  from  directors  of  a  company  1 

Mr.  O'CONNOR.— I  hope  the  honor- 
able member  will  ask  something  relevant 
and  analogous.  What  has  that  to  do  with 
the  matter  we  are  now  dealing  with?  I  do 
not  want  to  take  up  any  more  time  about 
it.  I  submit  that  the  matter  is  perfectly 
clear,  and  that  under  the  Inter-State  Com- 
mission eonstitution,  which  is  provided  for 
in  clause  96,  if  you  give  the  power  of  de- 
cision and  adjudication  there  must  be  this 
power  of  review  in  questions  of  law  only. 

Mr.  ISAACS  (Victoria).— I  understand 
that  my  learned  friend  (Mr.  O'Connor) 
puts  it  in  this  way  practically :  That  under 
clause  96  the  Inter-State  Commission  is 
to  have  powers  of  adjudication  as  well  as 
powersof  administration,  and  amongst  those 
powers  to  have  such  powers  of  adjudication 
as  the  Parliament  may  from  time  to  time 
deem  necessary;  but  that  whatever  the 
Parliament  does  or  does  not  do  the  Inter- 
State  Commission  is  to  be  charged  with 
the  execution  and  maintenance  of  the  pro- 
visions of  the  Constitution  as  well  as  all 
laws  made  hereafter  in  regard  to  trade 
and  commerce.  Then  my  honorable 
friend  says,  as  regards  matters  of  fact,  he 
does  not  wish  to  give  an  appeal  to  the 
High  Court,  but  as  to  matters  of  law, 
so  far  as  relates  to  adjudication,  there  is 
to  be  an  appeal  to  the  High  Court.  It 
seems  to  me  that  if  we  maintained  clause 
96  in  its  integrity  and  other  clauses,  then 
a  portion  of  the  objection  to  putting  this 
in  would  be  taken  away  ;  but  I  cannot  see 
why  you  are  to  put  in  clause  74  the  Inter- 
State  Commission,  when  you  have  given 
the  judicial  power  of  the  Commonwealth 
the  extension  to  all  eases  arising  under 
this  Constitution  or  involving  its  interpre- 
tation. Why  will  not  that  include  any 
decision  of  the  Inter-State  Commission 
which  is  contrary  to  this  Constitution  ? 
Or,  if  it  does  not  come  under  that,  it  would 
come  under  the  next  sub-section — "Arising 
under  any  laws  made  by  the  Parliament." 


Mr.  O'CONNOR, — For  this  reason,  that 
in  clause  74  you  give  special  powers  to  the 
High  Court  to  entertain  certain  appeals  ; 

it  will  have  no  powers  beyond  that.  You 
have  given  power  to  the  High  Court  to 
entertain  appeals  from  federal  courts  and 
courts  invested  with  federal  jurisdiction,, 
and  if  you  want  to  include  the  Inter-State 
Commission,  which  is  not  a  federal  court, 
and  is  not  invested  with  federal  jurisdic- 
tion, you  must  mention  it  specially. 

Mr.  ISAACS. — I  find  other  clauses,  for 
instance,  clause  77,  which  provides  that  in 
certain  cases  the  High  Court  shall  have 
original  as  well  as  appellate  jurisdiction. 
That  goes  beyond  clause  74.  Clause  74 
is  binding  so  far  as  it  goes,  but  it  is  not 
exclusive.  It  does  not  say  that  that  appel- 
late jurisdiction  shall  not  be  extended  if 
the  Parliament  chooses  to  extend  it,  but 
it  is  all  subject  to  the  provisions  of  that 
clause,  so  far  as  they  extend.  I  base  my 
objection  to  this  provision  not  only  on  the 
ground  which  has  been  urged  by  my  right 
honorable  friend  (Sir  George  Turner),  but 
also  on  this  ground,  that  I  want  to 
eliminate  the  constitutional  creation  of 
the  Inter-State  Commission.  I  think  it 
is  a  great  mistake  that  we  should  erect 
this  body — a  fourth  branch  of  the  Con- 
stitution— when  it  ought  to  be  a  matter 
for  consideration  by  the  people  of  the 
Commonwealth  hereafter,  through  the 
Federal  Parliament,  to  say  what  they  will 
or  will  not  have. 

Mr.  O'Connor. — Surely  that  was  de- 
cided in  clause  96.  The  proper  place  to 
reconsider  that  question  is  when  we  come 
to  that  clause. 

Mr.  ISAACS. — I  was  going  to  say  that, 
when  we  come  to  clause  95a  onward,  I 
will  take  the  opportunity  to  urge  the 
elimination  of  the  Inter- State  Com- 
mission in  its  present  form,  and  to  place 
before  the  committee  the  reasons  which 
guide  my  mind  in  the  direction  of  leaving 
this  matter  to  the  Parliament,  because  it 
seems  to  me  that  if  we  are  to  trust  it  at 
all  we  can  trust  it  in  this  matter. 


2280  Commonwealth  of  [11  March,  1898.] 


Australia  Bill. 


Mr.  FRASER  (Victoria).  —  I  see  no 
necessity  at  all  for  the  High  Court  to  have 
control  over  a  departmental  matter.  It  is 
not  a  lawsuit.  It  does  not  infringe  upon 
rights  between  parties. 

Mr.  Reid. — There  are  parties  with  very 
large  interests  involved. 

Mr.  FRASER.— That  may  be  said  now 
hr  respect  to  rates  charged  on  the  various 
railways.  There  may  be  a  sort  of  right 
which  we  do  not  quite  conceive  in  our 
present  condition  of  government ;  but  if 
the  Parliament  will  create  this  commisson 
and,  at  the  same  time,  prescribe  its  scope, 
beyond  which  it  cannot  go,  surely  it  is 
uot  necessary  to  give  special  powers.  You 
might  as  well  say  that  the  railway 
managers  in  the  various  states  should  be 
subject  to  the  Federal  Parliament ;  that 
the  commissioners  in  the  various  colonies 
and  the  station-masters  should  be  subject 
to  the  Federal  Parliament.  You  might 
rain  out  the  thing  to  an  absurd  degree. 

Mr.  O'Connor. — It  is  only  their  adjudi- 
cations where  they  decide  between  parties, 
not  their  administrations. 

Mr.  FRASER. — Their  decisions  are  not 
decisions  such  as  a  court  gives ;  they 
simply  fix  rates.  You  can  hardly  look 
upon  a  decision  of  that  sort  as  a  decision 
in  the  ordinary  meaning  of  the  word. 

Mr.  Isaacs. — They  do  not  fix  rates,  but 
they  decide  as  to  disputes. 

Mr.  FRASER.— They  decide  as  to  dis- 
putes about  rates. 

Mr.  Douglas. — May  I  be  permitted,  sir, 
to  suggest  to  Mr.  O'Connor  that  this  sub- 
section should  be  postponed  until  the 
Attorney-General  of  Victoria  has  had  an 
opportunity  to  go  into  the  other  clause? 
H  it  is  postponed,  as  I  suggest,  we  will 
avoid  a  good  deal  of  discussion,  because 
if  it  remains  there  it  is  very  evident  that 
the  High  Court  must  have  power  to  decide 
as  to  the  legality  of  the  decisions  of  this 
board. 

Mr.  O'Connor. — I  would  be  very  glad 
to  accept  the  suggestion  if  I  could,  but  I 
cannot  do  that,  because  we  must  really 
have  this  thing  decided  now  one  way  or 


the  other,  and  if  it  is  decided  not  to  have 
an  Inter-State  Commission,  we  can  strike 
out  the  clause  afterwards. 

Mr.  FRASER. — If  the  other  clause  is 
struck  out,  this  clause  can  be  struck  out, 
as  one  hinges  on  the  other  ;  but  whether 
it  is  struck  out  or  retained,  I  think  there 
is  a  possibility  of  the  view  being  taken 
that  it  is  a  dangerous  provision. 

Mr.  GLYNN  (South  Australia).— In 
America  the  Interstate  Commission  is 
not  a  judicial  body.  It  gives  decisions 
which  are  not  enforceable  by  itself  that 
certain  rates  are  good  or  bad  under  the 
Constitution,  but  it  is  not  armed  with 
any  power  to  carry  out  its  own  decisions. 
It  has  to  leave  it  to  the  various  courts  to 
carry  them  out.  If  it  decides  that  a  rate 
is  bad,  any  person  who  is  aggrieved  by  its 
decision  may  take  action,  and  the  decision 
of  the  first  court  appealed  to  is  subject  to 
review  by  the  High  Court.  What  we  seem 
to  do  here — I  do  not  know  whether  it  is 
actually  done  by  the  wording  of  clause  95 
— is  to  set  up  an  independent  federal 
tribunal,  a  thing  which  ought  not  to  be 
tolerated.  We  set  up  a  tribunal  armed 
with  all  powers  to  carry  out  its  decisions, 
and  which  can  encroach  in  its  original 
jurisdiction  within  a  sphere  which  really 
belongs  to  the  Judiciary.  For  instance, 
the  whole  of  the  clauses  relating  to  trade 
and  commerce  can  extend  its  power  to 
give  decisions  to  carry  them  out  by  the 
ordinary  methods  of  courts  of  justice 
within  the  whole  of  the  scope  of  sub-sec- 
tion (1)  of  clause  52.  Surely  it  was  never 
intended  to  set  up  an  auxiliary  federal 
tribunal  like  that.  I  think  the  proper 
thing  to  do  is  to  strike  out  this  provision 
from  clause  74,  and  to  amend  clause  95,  so 
as  to  make  more  clear  our  intention,  and  to 
confine  the  work  of  the  Inter-State  Commis- 
sion simply  to  admim>trative  work,  and 
if  it  declares  a  rate  to  be  bad,  then  leave 
the  party  aggrieved,  whether  it  be  a  state 
or  an  individual,  to  the  same  redress  as 
exists  in  America.  If  a  person  refuses  to 
pay  the  rate  let  the  state  take  action.  In 
America  moneys  cannot  be  recovered  which 
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are  claimed  under  a  rate  which  is  held 
to  be  bad. 

Mr.  Holder. — In  America  the  Inter- 
State  Commission  is  impotent. 

Mr.  GLYNN.— The  Inter-State  Com- 
mission in  America  is  not  impotent  except 
so  far  as  in  certain  directions  Congress  lias 
not  gone  far  enough  to  arm  it  with  suffi- 
cient powers.  The  power  exists  in  the  Con- 
stitution of  America  to  give  the  Inter-State 
Commission  the  most  complete  powers  of 
administration,  to  the  extent  which  has 
been  demanded  by  the  commission  itself; 
but  I  fail  to  see  that  the  Constitution 
empowers  Congress  to  set  up  the  Inter- 
State  Commission  as  a  judicial  tribunal, 
because  by  doing  so  it  would  have  been 
establishing  outside  the  Constitution 
another  federal  tribunal. 

The  CHAIRMAN.— Does  the  honorable 
member  think  it  is  relevant  to  this  clause 
to  discuss  what  the  United  States  has 
done? 

M  r.  GLYNN. — I  am  pointing  out  that 
under  this  clause  an  appeal  is  given  to  the 
High  Court  from  the  Inter-State  Commis- 
sion as  a  judicial  body,  and  I  say  that  it 
ought  not  to  be  a  judicial  body.  It  was 
never  intended  to  be  a  judicial  body,  and 
if  it  is  not  a  judicial  body,  of  course  this 
clause  cannot  be  retained,  because  there 
would  be  no  appeal  from  it. 

Mr.  REID  (New  South  Wales).— I  can 
quite  understand  this  amendment  as  com- 
ing from  those  who  subsequently  proposed 
to  omit  the  Inter-State  Commission.  But 
if  the  Inter-State  Commission  is  to  be 
maintained,  it  does  seem  strange  that 
just  as  we  are  about  to  give  the  right  of 
appeal  to  the  Privy  Council,  it  appears,  in 
all  sorts  of  cases  we  propose  to  erect, 
if  this  amendment  is  carried,  a  tribunal 
which  shall  be  above  the  Constitution  and 
shall  be  able  to  make  decisions  absolutely, 
in  point  of  law,  breaches  of  the  Consti- 
tution, without  any  person  having  any 
redress.  I  can  understand  those  who 
want  to  destroy  the  Inter-State  Com- 
mission  taking  such   a   course,  but  those 


who  do  not,    1   think,   will   not   take  that 
course. 

Mr.  Fkaseh. — Has  not  the  Parliament 
the  right  to  prescribe  its  powers  I 

Mr.  REID.—  Yes,  but,  unfortunately, 
when  you  speak  of  prescribing  powers,  and 
set  people  to  discharge  powers,  you  should 
have  some  safeguard  that  if  they  do  not 
properly  discharge  their  powers,  especially 
if  they  act  illegally,  there  shall  be  some 
power  over  them  to  prevent  them  doing 
illegal  things  to  either  individuals  or 
states.  It  really  hangs  upon  that.  If 
we  are  to  have  an  Inter-State  Commission, 
if  the  commission  goes  wrong  in  points 
of  law,  there  should  be  some  power 
in  the  Constitution  to  set  it  right. 
I  do  not  for  a  moment  suppose  that 
they  would  go  wrong  intentionally,  but  it 
is,  all  the  same,  well  to  be  on  the  safe 
side. 

Sir  EDWARD  BRAD  DON  (Tasmania). 
—  I  think  that  we  ought  to  remember  that 
the  term  "Inter-State  Commission"  was 
inserted  in  clause  95a  in  lieu  of  the  term 
"Federal  Parliament"  by  a  very  narrow 
majority— I  think  only  a  majority  of  one 
— on  the  motion  of  Mr.  Grant,  who 
allowed  his  amendment  to  be  altered  in 
this  particular,  and  against  his  own  wish. 

Mr.  Holder. — But  as  a  compromise  to 
settle  a  very  great  dispute. 

Sir  EDWARD  BRADDON.— He  desired 
to  see  these  matters  referred  to  the  Fede- 
ral Parliament. 

The  CHAIRMAN.  —  I  would  suggest 
that  the  proper  time  to  discuss  clause  96 
is  when  we  arrive  at  it.  Assuming  that 
clause  96  is  retained  in  the  Bill,  the  ques- 
tion is  :    Ought  there  to  be  an  appeal  1 

Mr.  HIGGINS  (Victoria).— I  think  the 
Premier  of  New  South  Wales  has  hardly 
caught  the  point  which  my  honorable 
friend  (Mr.  Glynn)  put  just  now.  The 
Inter-State  Commission  is  not  a  body  that 
acts.  It  is  a  body  that  simply  decides 
upon  facts  — "Is  a  rate  good?"  "Is  a 
oharge  an  infringement  of  the  Constitu- 
tion 1 "  Supposing  the  decision  is  outside 
the  Constitution,  it  is  pro  tanto  invalid, 
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and  is  not  to  be  acted  upon ;  and  if  the 
officers  of  a  state  or  of  the  Commonwealth 
act  upon  such  a  decision  when  it  is  out- 
side the  Constitution  they  are  doing  an 
illegal  act.  That  is  all  the  Inter  State 
Commission  has  to  decide,  and  I  under- 
stood Mr.  Symon  to  say  that  it  is  a  court, 
and  that  there  should  be  an  appeal. 

Mr.  Sy.mon. — Oh  no.  I  understood  you 
to  say  that  if  the  commission  did  not  act ; 
and  I  say  that  if  the  commission  has  to 
decide,  there  has  to  be  an  appeal. 

Mr.  HIGGINS.— They  have  to  decide, 
but  not  as  a  court. 

Mr.  Reid. — The  commission  is  to  be 
"  charged  with  the  execution  and  main- 
tenance within  the  Commonwealth  of  the 
provisions  of  this  Constitution,  and  of  all 
laws  made  thereunder  relating  to  trade 
and  commerce." 

Mr.  HIGGINS.— It  is  clumsily  ex- 
pressed, but  at  the  same  time  I  should 
take  that  with  the  other  clauses  about  adju- 
dication, and  I  should  take  the  intention  to 
be  that  they  are  to  see  by  their  decisions 
about  rates  and  the  rest  that  the  laws  are 
executed ;  but  they  will  not  execute  the 
laws. 

Mr.  Reid. — It  is  an  idle  tribunal  if  it 
simply  meets  and  expresses  an  opinion  and 
cannot  enforce  its  decisions. 

Mr.  HIGGINS.— In  America 

Mr.  Reid. — I  do  not  mind  that ;  the 
American  conditions  are  not  parallel. 

The  CHAIRMAN.— I  would  ask  the 
honorable  member  to  confine  his  remarks 
to  the  question  whether  there  should  be 
an  appeal  from  the  Inter-State  Commis- 
sion as  the  Inter-State  Commission  is  now 
constituted. 

Mr.  HIGGINS.— That  is  just  what  I 
was  dealing  with,  and  you  will  understand 
the  drift  of  my  observations  when  I  say 
that  the  whole  basis  of  my  argument  is 
that  this  Inter-State  Commission  is  not  a 
court,  and  it  is  absurd  to  talk  of  an  ap- 
peal from  a  body  that  is  not  a  court. 
That  is  the  essence  of  my  remarks.  But 
in  saying  that  the  Inter- State  Commission 
is  not  a  court,  I  have  to  look  at  what  it 
I  Mr.  Higgins, 


has  to  do.  It  is  not  an  executive  body  in 
the  sense  that  it  has  to  do  a  thing,  but  it 
simply  has  to  follow  the  analogy  of  the 
United  States  of  America,  where  the  com- 
mission gives  decisions  about  rates.  Its 
decisions  are  taken  as  final  as  long  as 
they  are  within  the  limits  of  the  Con- 
stitution, and  the  Commonwealth  can 
enact  laws  for  the  purpose  of  giving 
effect  to  the  rules  of  the  commission.  The 
decisions  of  the  commission  are  simply  the 
decisions  of  experts.  I  interjected,  and  I 
think  relevantly,  when  Mr.  O'Connor  was 
speaking,  that  it  is  not  usual  to  allow  an 
appeal  from  directors  of  a  company  if  they 
are  acting  within  the  purview  of  their  by- 
laws ;  but  whenever  they  act  outside  the 
limits  of  their  by-laws  there  is  an  appeal 
from  them  to  the  court. 

Mr.  Reid. — If  your  understanding  of 
the  commission  is  right  I  quite  see  the 
force  of  what  you  say  ;  but  we  differ  as  to 
what  the  commission  is  to  be. 

Mr.  HIGGINS.— I  am  not  at  all  sur- 
prised, having  regard  to  the  form  of  words 
used  in  the  clause,  that  a  misapprehension 
has  arisen,  and  I  assure  my  right  honor- 
able friend  I  am  trusting  the  Drafting 
Committee  to  put  this  language  right. 

Mr.  Holder. — It  is  riiiht  now ;  it  will 
be  wrong  if  it  is  altered. 

Mr.  HIGGINS.— I  do  not  think  it  is. 
the  intention  of  this  committee  to  put  the 
Inter-State  Commission  in  Australia  in  a 
different  position  to  what  a  similar  body  is 
in  in  America. 

Mr.  O'Connor.  —  It  has  been  done 
already  in  clause  96. 

Mr.  HIGGINS.— I  understand  that  Mr. 
Holder  is  a  stronger  advocate  of  the  Inter- 
State  Commission  and  its  powers  than  I 
am.  I  am  not  in  favour  of  rendering  the 
Inter-State  Commission  absolutely  neces- 
sary, but  I  want  to  give  a  power  to  create 
it. 

Mr.  Holder. — We  want  it  permanently. 

Mr.  HIGGINS. — You  are  giving  an 
appeal  to  the  High  Court  from  all  the 
courts  of  the  Federation,  and  I  am  in 
favour  of  that ;    but,  I  say,  do  not  give 
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an  appeal  from  a  business  body  that 
merely  decides  on  business  principles  what 
is  a  fair  matter  of  business.  You  might 
as  well  say  that  we  should  give  an  appeal 
from  the  Railways  Commissioner  of  New 
South  Wales  to  the  Supreme  Court  of 
New  South  Wales.  The  thing  is  not 
within  the  purview  of  the  work  of  the 
courts.  But  if  the  commission  should  go 
outside  the  ambit  of  its  powers,  then 
without  any  express  provision  the  decision 
will  be  treated  pro  tanto  as  void,  and 
things  will  go  on  as  before. 

Mr.  HOLDER  (South  Australia).— I 
want  to  point  out  some  facts  that  bear 
strongly  on  the  question  of  appeal.  I 
would  direct  attention  to  clause  96,  where 
the  statement  is  made  that  the  Inter- 
State  Commission  shall  be  charged  "  with 
the  execution  and  maintenance "  of  two 
things  :  First,  "  of  the  provisions  of  this 
Constitution."  That  is  much  more  than 
the  Parliament  may  give  it  to  do.  Next, 
besides  "  the  provisions  of  this  Constitu- 
tion," it  is  to  be  charged  with  the  execu- 
tion and  maintenance  "  of  all  laws  made 
thereunder  relating  to  trade  and  com- 
merce." So  that  the  Inter-State  Com- 
mission is  intended  both  to  execute  and 
maintain  the  provisions  of  this  Constitu- 
tion, and,  incidentally  thereto,  the  pro- 
visions of  any  Act  of  Parliament  relating 
to  trade  and  commerce.  I  think  that  such 
large  powers  as  these  might  lead  to  the 
Inter-State  Commission  giving  decisions 
in  respect  of  which  there  should  be  a 
right  of  appeal  on  the  mere  question  of 
law  involved  ;  and  I  hope  the  committee 
will  give  that  right  of  appeal  on  questions 
of  law,  while  it  refuses  the  right  of  appeal 
on  questions  of  fact  within  the  knowledge 
of  the  experts  we  appoint. 

Mr.  DOUGLAS  (Tasmania).—  If  you  ap- 
point the  Inter-State  Commission  in  the 
way  described  in  the  Bill,  it  will  discharge 
no  more  than  the  functions  of  arbitrators. 
Now,  if  an  arbitrator  exceeds  his  functions, 
it  would  be  possible  to  set  aside  his  award. 
A  decision  of  the  Inter-State  Commission 
is  tantamount  to  an  award.    The  provisions 


of  clause  96  are  so  wide  that  surely,  if 
the  commission  makes  a  mistake  and  goes 
beyond  its  powers,  there  must  be  a  power 
of  appeal  somewhere.  There  ought  not  to 
be  a  doubt  about  that.  I  cannot  under- 
stand the  argument  against  it.  1  can  under- 
stand the  position  of  Mr.  Isaacs,  who 
wants  to  knock  out  the  provision  for  the 
Inter-State  Commission  altogether;  but  if 
this  body  is  to  be  established,  the  power 
of  appeal,  it  seems  to  me,  must  be  made 
clear  and  distinct. 

Mr.  SYMON  (South  Australia).— I  wish 
to  make  a  suggestion.  The  only  doubt 
which  seems  to  me  to  exist  is  whether 
under  clause  74,  if  some  provision  of  this 
kind  is  not  inserted,  there  would  be  juris- 
diction in  the  High  Court  as  an  appellate 
court  to  entertain  an  appeal,  supposing 
the  Parliament  in  establishing  the  Inter- 
State  Commission  decided  that  in  some 
matters  the  adjudication  of  the  commission 
should  be  subject  to  appeal. 

Mr.  Reid. — Notice  the  words  "  with 
such  exceptions  and  subject  to  such  regu- 
lations as  the  Parliament  may  from  time 
to  time  prescribe."  Would  not  that  cover 
it? 

Mr.  SYMON.— I  doubt  whether  that 
would  be  sufficient.  It  might  not  be.  I 
quite  agree  with  honorable  members  that 
it  is  not  likely  that  there  would  be,  or  that 
we  could  contemplate,  appeals  in  ordinary 
matters  from  the  decision  of  experts  to  the 
High  Court.  I  should  be  sorry  to  see 
anything  of  that  kind.  It  would  intro- 
duce political  questions  and  matters  of 
policy  that  would  tend  to  derogate  from 
the  position  which  the  High  Court  should 
occupy  under  this  Constitution.  But,  at 
the  same  time,  Parliament  might  think  fit, 
and  probably  would,  under  the  exhaustive 
powers  of  clause  96,  to  say  that  there  were 
certain  matters  on  which  they  would 
allow  an  appeal  on  points  of  law  ;  aud  I 
suggest  that  we  should  put  in  after  the 
words  "  Inter-State  Commission "  the 
words  —  "  If  Parliament  allows  such  ap- 
peal." This  would  give  jurisdiction  to 
the    High  Court  to  entertain  an  appeal, 
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and  it  would  leave  it  to  the  Parliament  in 
constituting  the  Inter-State  Commission  to 
say  whether,  in  any  particular  matter, 
there  should  be  an  appeal  on  a  point  of 
law.  The  danger  is  that  whilst  the  Parlia- 
ment would  give  a  jurisdiction  to  the 
High  Court  to  entertain  an  appeal  it  might 
not  have  power  to  give  an  appeal  from 
the  Inter-State  Commission.  That  is  what 
should  be  guarded  against.  Leave  the 
Parliament  to  say,  when  constituting  the 
Inter-State  Commission,  upon  what  there 
shall  be  appeals.  That  would  save  any 
question  whether  or  not  this  might  not 
involve  an  appeal  at  all  hazards  from  the 
Inter-State  Commission.  It  would  leave 
the  matter  to  Parliament. 

Mr.  O'CONNOR  (New  South  Wales).— 
I  would  like  to  say,  with  reference  to  the 
suggestion  of  Mr.  Symon,  that  by  clause 
96  we  have  already  given  Parliament 
power  to  confer  powers  of  adjudication 
upon  this  Inter  State  Commission.  I  call 
the  attention  of  Mr.  Glynn  and  Mr. 
Fraser  to  this  matter.  You  have  given 
power  to  the  Parliament  to  give  power  to 
the  Inter-State  Commission  to  adjudicate 
for  the  purpose  of  the  maintenance  and  exe- 
cution of  the  provisions  of  the  Constitution. 
That  enables  the  Parliament  to  constitute 
the  commission  in  such  a  way  as  to  get 
rid  of  the  difficulty  that  has  occurred  in 
America  j  and  it  may  give  power,  not 
only  to  decide  that  a  rate  is  illegal,  but 
to  enforce  that  decision,  and  also  to 
award  damages  or  compensation  to  per- 
sons who  have  been  injured  by  the  rate. 
These  questions  of  rates  may  involve 
immense  sums  of  money,  and  im- 
mense considerations  regarding  damages 
to  the  states,  to  the  persons  dealing 
with  the  railways  of  the  states,  and  to 
the  Federal  Commonwealth.  If  powers  of 
adjudication  of  that  kind  are  given,  surely 
you  will  have  a  court  with  a  power  of 
adjudication  which  will  deal  with  matters 
of  infinitely  larger  concern  than  your 
ordinary  courts  will  have  to  deal  with. 
If  you  constitute  a  body  of  that  kind, 
surely  you  are  not  going  to  put  such  a 
[Mr.  Symon. 


body  in  an  absolutely  irresponsible  posi- 
tion. With  reference  to  Mr.  Symon's 
suggestion  that  it  should  be  left  in  the 
power  of  the  Federal  Parliament  to 
declare  whether  there  shall  be  an  appeal 
or  not,  if  it  is  right  to  do  that, 
it  would  be  equally  right  to  give  Parlia- 
ment power  to  say  whether  there  should 
be  an  appeal  from  any  of  the  federal 
courts,  but  you  do  not  say  that.  I  do 
not  think  you  should  give  Parliament 
power  to  say  that  there  shall  be  no  appeal. 
They  should  make  such  exceptions  and 
limitations  as  they  think  fit,  but  they 
should  not  take  the  power  of  appeal  away. 
Therefore,  I  do  not  think  Mr.  Symon's  sug- 
gestion should  be  followed.  If  so,  Parlia- 
ment would  create  an  Inter-State  Com- 
mission with  immense  powers,  and 
make  them  absolute  and  irrespon- 
sible. I  am  sure  that  was  never 
intended.  If  we  carry  out  this  proposal 
of  an  Inter-State  Commission,  as  I  hope 
we  shall,  considering  the  powers  that  they 
will  be  endowed  with,  it  certainly  ought 
to  be  subject  to  the  same  review  as  any 
other  federal  court. 

Mr.  KINGSTON  (South  Australia).— 
I  am  disposed  to  agree  with  Mr.  Fraser 
that  it  is  not  desirable  to  provide  for  a 
general  appeal  from  the  Inter-State  Com- 
mission, which,  it  seems  to  me,  would  be 
a  body  exercising  similar  jurisdiction  to 
the  Raihvays  Commissioners. 

Mr.  O'Connor. — It  is  only  proposed  to 
give  an  appeal  when  they  adjudicate,  and 
then  they  will  not  be  exercising  the  same 
powers  as  Railways  Commissioners. 

Mr.  KINGSTON.— I  shall  support  the 
amendment  of  Sir  George  Turner. 

Mr.  Wise. — Is  not  the  safeguard  pro- 
vided in  clause  96  ? 

Mr.  KINGSTON.— I  think  the  safe- 
guard is  in  the  first  part  of  clause  74.  I 
think  it  might  be  desirable  to  confer  a 
right  of  appeal  from  the  decision  of  the 
Inter-State  Commission,  but  I  hope,  sir, 
that  we  will  insert  the  provision  suggested 
by  Mr.  Holder,  that  there  shall  be  no 
appeal  except  on  matters  of  law.     I  also 
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think  we  are  sufficiently  protected  by 
the  first  part  of  clause  74,  which,  it  si-en  is 
to  me,  will  give  full  power  to  Parliament 
to  declare  exceptions  from  this  right  of 
appeal,  which  will  prevent  the  Inter-State 
Commission  from  being  unnecessarily  har- 
i.  Under  these  circumstances,  I  think 
it  is  hardly  necessary  to  vote  for  the 
striking  out  of  the  clause. 

The  amendment  to  strike  out  the  words 
"  Inter-State  Commission"  was  negatived. 

Mr.  HOLDER  (South  Australia).— At 
the  suggestion  of  the  Chairman,  I  intend 
to  alter  the  amendment  which  I  am  about 
to  move  for  what  appears  to  me  to  be  a 
very  sufficient  reason.  A  desire  has  been 
expressed  that  the  debate  on  appeals  to 
the  Privy  Council  should  not  be  inter- 
fered with,  and  that  would  take  place 
if  I  followed  the  amendment  as  it  is  in 
print.  I  therefore  desire  to  test  the  feel- 
ing of  the  Convention  by  moving — 

That  sub-section  (2)  be  amended  by  adding 
the  following  words: — "on  questions  of  law 
only. " 

Mr.  BARTON  (New  South  Wales).— I 
have  no  objection  to  accept  the  amend- 
ment of  Mr.  Holder,  but  he  will  under- 
stand that  such  questions  as  to  whether 
there  is  evidence  in  favour  of  a  particular 
contention  are  questions  of  law.  I  take  it 
that  the  rules  which  generally  apply  now 
in  considering  questions  of  evidence  in 
England,  for  instance,  in  deciding  matters 
affecting  new  trial  motions,  on  questions 
of  fact,  would  apply  here.  In  thajt  case 
the  weight  of  evidence  is  not  to  be 
considered  if  a  verdict  is  demonstrably 
wrong  and  such  as  no  reasonable  man 
would  give.  I  only  point  this  out  so 
that  there  may  be  no  mistake.  I  think 
my  honorable  friend  will  understand  that 
the  amendment  which  he  proposes  will  not 
allow  mere  questions  of  fact  to  be  con- 
sidered, except  within  the  limits  I  have 
referred  to. 

Mr.  Isaacs. — Will  the  honorable  mem- 
ber state  what  would  be  the  effect  of  this 
addition  upon  the  previous  sub-section? 


Mr.  BARTON.— I  am  very  glad  my  hon- 
orable friend  has  pointed  that  out.  The 
addition  of  these  words  might  possibly  be 
taken  as  affecting  the  construction  of  the 
prior  part  of  the  clause,  in  which  case 
it  might  be  inferred  that  while  appeals 
from  the  Inter- State  Commission  were  to  be 
limited  to  questions  of  laws,  other  appeals 
were  not  to  be  confined  to  questions  of 
law,  but  might  be  applied  to  questions  of 
fact.  I  think  a  good  deal  of  argument 
could  be  used  in  favour  of  such  a  construc- 
tion. That  will  be  a  matter  for  Mr. 
Holder  to  consider.  The  ordinary  con- 
struction of  the  prior  part  of  the  clause 
would  be  that  these  appeals  were  on  ques- 
tions of  law.  If  my  honorable  friend  in- 
troduces into  his  amendment  words  which 
restrict  appeals  from  the  Inter-State  Com- 
mission to  mere  questions  of  law,  then  an 
implication  may  arise  that  in  the  prior 
part  of  the  clause,  the  appeals  are  not  so 
restricted,  and  that  may  raise  ugly  and 
difficult  questions.  Apart  from  the  diffi- 
culty of  construction,  I  am  quite  willing 
to  accept  the  amendment. 

Mr.  HOLDER  (South  Australia).  —  I 
simply  propose  to  move  the  amendment  in 
the  way  I  suggest  to  enable  the  debate  pre- 
sently to  proceed  uninterruptedly.  I  can 
see  the  difficulty  which  has  been  suggested 
by  Mr.  Barton,  and  I  am  prepared  to  give 
an  indication  of  the  desire  of  the  Conven- 
tion, and  leave  it  to  the  Drafting  Com- 
mittee to  carry  out  our  intention. 

Mr.  WISE  (New  South  Wales).  —  I 
would  ask  Mr.  Holder  not  to  press  his 
amendment.  If  he  looks  at  clause  96  he 
will  see  that  it  provides  a  perfectly  effi- 
cient safeguard  by  leaving  the  matter  in 
the  hands  of  the  Parliament  to  prescribe 
exactly  what  shall  be  the  functions 
of  the  Inter-State  Commission.  They 
can  provide  that  any  decision  shall  be 
final  or  is  subject  to  appeal.  The  in- 
sertion of  the  words  of  the  amendment 
will,  by  implication,  require  that  the 
appeals  in  the  first  sub-section  shall  be 
on  questions  of  fact,  which  may  be  verv 
undesirable. 
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Mr.  O'Connor. — The  Drafting  Com- 
mittee will  put  the  matter  right.  We 
only  want  a  direction  from  the  Convention. 

The  amendment  was  agreed  to. 

Sir  JOSEPH  ABBOTT  (New  South 
Wales). — I  beg  to  move — 

That  at,  the  end  of  the  clause  the  following 
words  be  inserted: — "saving  any  right  that 
Her  Majesty  may  be  pleased  to  exercise  by 
virtue  of  her  Royal  prerogative." 

I  may  say  that  this  is  not  what  I  regard 
as  carrying  out  my  own  views,  because  if 
I  had  my  own  way  I  would  undoubtedly 
have  the  Privy  Council  as  the  final  Court 
of  Appeal  in  all  matters.  But  I  recognise 
that  there  is  a  very  strong  difference  of 
opinion  on  this  question.  I  hope  that 
honorable  members  will  be  able  to  see 
their  way  to  agree  to  this  proposal,  which 
is  only  in  harmony  with  the  law  of  Canada. 
There  are  two  questions  very  pertinently 
put  by  a  gentleman  writing  in  the  press, 
asking  what  the  opinions  of  the  people  are 
in  reference  to  this  question.     He  says — 

Do  they  side  with  Mr.  Carruthers  or  Mr. 
Symon  ? 

The  CHAIRMAN.— The  honorable  mem- 
ber is  not  in  order  in  reading  any  com- 
ments on  the  debates  in  this  Convention. 

Sir  JOSEPH  ABBOTT.— I  am  not 
doing  that.  I  am  referring  to  a  letter 
which  was  written  before  this  Convention 
began  to  sit. 

Mr.  Symon. — No  ;  it  was  published  after 
the  last  debate  on  the  subject. 

Sir  JOSEPH  ABBOTT.— Very  well ;  I 
will  get  over  the  difficulty. 

Mr.  Symon. — I  want  to  hear  it. 

Sir  JOSEPH  ABBOTT.— I  can  quote 
from  the  Hansard  debates.  I  do  not  speak 
so  very  often  that  I  should  be  invariably 
met  with  interruptions.  The  Chairman,  of 
course,  has  a  perfect  right  to  call  my 
attention  to  any  irregularities,  and  I  am 
not  above  learning,  but  I  object  to  these 
continual  interruptions  by  honorable  mem- 
bers who  have  occupied  a  very  large  amount 
of  time  in  this  Convention,  and  who  are 
always  exhorting  other  honorable  members 
[Sir  Joseph  Abbott. 


not  to  waste  time.  The  contention  of 
Mr.  Carruthers  was  that — 

The  resolutions  we  have  passed,  the  Bill 
which  we  are  now  framing,  and  the  union  which 
we  hope  to  consummate,  declare  that  this  is 
to  be  a  union  under  the  Crown. 

Mr.  Symon,  on  the  other  hand,  under- 
stands— 

We  are  creating  a  nation  which  is  to  be  self- 
contained,  self-sufficing  in  every  possible  re- 
spect. 

I  deny  that ;  I  believe  that,  whatever 
we  are  doing,  we  desire  to  remain  an 
integral  part  of  the  British  Empire. 
Although  one  may  believe,  as  I  have  no 
doubt  Mr.  Symon  does  conscientiously 
believe,  that  this  proposal  will  not  inter- 
fere with  our  desire  in  that  respect,  I  am 
one  of  those  who  believe  that  it  will  inter- 
fere greatly  in  regard  to  it.  We  have  the 
opinion  of  a  great  constitutional  writer, 
Dr.  Bourinot,  who  is  accepted  as  an 
authority  on  most  matters  relating  to 
parliamentary  law,  and  who  is  continually 
quoted  as  a  constitutional  authority 
throughout  the  British  Empire.  What 
does  he  say  with  regard  to  these  pro- 
posals? He  read  a  paper,  which  has  been 
reprinted  from  the  Transactions  of  the 
Royal  Society  of  Canada,  and  is  en- 
titled— "The  Canadian  Dominion  and 
proposed  Australian  Commonwealth " 
— a  Study  in  Comparative  Politics.  It 
contains  a  valuable  discussion  on  the  im- 
portance of  retaining  the  appeal  to  Her 
Majesty  in  Council.  At  page  27  he  cites 
a  passage  by  Sir  Henry  Wrixon,  which 
crystallizes  the  whole  controversy.  That 
passage  reads : — 

At  present  it  is  one  of  the  noblest  characteris- 
tics of  our  empire  that  over  the  whole  of  its 
vast  area  every  subject,  whether  he  be  black  or 
white,  has  a  right  of  appeal  to  his  Sovereign. 
That  is  a  grand  right,  and  a  grand  link  for  the 
whole  of  the  British  Empire.  But  it  is  more 
than  that.  It  is  not,  as  might  be  considered, 
a  mere  question  of  sentiment,  although  I  may 
say  that  sentiment  goes  far  to  make  up  the  life 
of  nations.  It  is  not  merely  that,  but  the  unity 
of  final  decision  preserves  a  unity  of  law  over 
the  whole  empire. 
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No  one  seems  to  have  pointed  out  daring 
these  debates  that  Mr.  Gladstone,  in 
his  first  Home  Rule  Bill,  preserved  the 
right  of  appeal  from  the  law  courts  to  be 
established  in  Ireland  to  the  Hou^ 
Lords.  Afterwards,  thane  «*•  an  amend- 
ment of  the  provisions  relating  to  appeals 
to  the  Privy  Council,  and  in  Mr. 
Gladstone's  next  Home  Rule  Bill  the  pro- 
posal was  not  to  allow  these  appeals  to 
the  House  of  Lords,  but  to  allow  them 
to  gO  to  the  Privy  Council.  In  that 
respect  I  have  no  hesitation  in  saying 
that,  revolutionary  as  those  Bills  of  Mr. 
Gladstone's  were  regarded,  they  are  not 
half  as  revolutionary  as  the  Bill  now  under 
consideration  in  regard  to  the  abolition 
of  appeals  to  the  Privy  Council.  We  were 
told  the  other  morning  that  this  Bill  did 
not  propose  to  take  away  from  the 
subject  the  right  of  appeal  to  the  Privy 
Council.  Technically  it  did  not,  be- 
cause subjects  are  represented  by  the 
states.  But  really  no  individual  in  the 
community,  if  we  pass  the  Bill  as  it  is 
now,  will  have  the  right  of  appeal  to  what 
has  been  regarded  with  pride  by  the 
British  nation  as  the  final  tribunal  for  the 
administration  of  its  law.  What  has  been 
the  experience  in  the  past  ?  We  have 
heard  that  appeals  to  the  Privy  Council 
were  costly.  We  have  heard  that  they 
were  dilatory;  and  we  have  heard  that  the 
poor  man  has  no  opportunity  of  entering 
an  appeal.  During  an  experience  of  some 
five  and  thirty  years  I  have  obtained  as 
great  and  intimate  a  knowledge  in  re- 
gard to  those  appeals  as  any  man  in 
the  community.  I  have  been  concerned 
in  at  least  ten  or  twelve  appeals  to 
the  Privy  Council.  One  of  the  biggest 
appeals  we  ever  had  from  New  South 
Wales  was  the  one  referred  to  by 
the  Hon.  Mr.  Carruthers.  That  appeal 
was  the  result  of  an  action  brought  in  our 
own  Supreme  Court  against  a  conditional 
purchaser  by  Mr.  Edols,  one  of  the 
wealthiest  squatters  in  the  Western  Dis- 
trict. The  Supreme  Court,  after  hearing 
arguments,    finally    delivered    judgment. 


Before  that    irasdone,  however,  the  Chief 

Justice.  Sir  James  Martin,  died,  and  his 
judgment  was  read  by  one  of  his  col- 
Tlie  other  two  Judges  disagreed 
with  Sir  James  Martin,  and  in  any  case 
their  judgment  was  the  final  judgment 
of  the  court.  I  mention  this  case  to 
show  what  opportunities  a  poor  man 
may  have,  even  in  this  country,  in  regard 
to  appeals  to  the  Privy  Council.  This 
man  had  taken  up  a  conditional  pur- 
chase on  Mr.  Edol's  lease.  The  ques- 
tion arose  whether  the  land  was  open  to 
conditional  purchase  or  not,  and  the 
Supreme  Court,  by  a  majority,  held  that 
the  land  was  not  open  to  conditional  pur* 
chase.  Sir  James  Martin's  judgment  was 
the  other  way  about.  The  result  of  that 
appeal  was  very  small,  if  confined  to  the 
individual  alone ;  but  the  question  was  as 
to  the  settlement  and  occupation,  not  of 
1,000  acres,  but  of  close  on  1,000,000 
acres  of  land,  which  would  be  thrown 
open  if  the  judgment  of  the  Supreme 
Court  were  wrong.  An  appeal  was  made 
to  the  Privy  Council,  although  the  appel- 
lant was  a  selector  without  means.  Ow- 
ing to  the  magnitude  of  the  importance 
of  the  case,  however,  the  appellant  was 
able  to  get  others  to  help  him,  and  he 
finally  went  to  the  Privy  Council.  This 
was  a  case  in  which,  looking  at  the 
dates,  there  would  appear  to  be  great 
delay.  No  doubt  there  was  necessary 
delay,  on  account  of  the  want  of  means  of 
this  man.  But  the  final  decision  of  the 
Privy  Council  was  in  favour  of  the  ap- 
pellant, and  the  result  was  that  thousands 
and  tens  of  thousands  of  acres  were  thrown 
open  for  occupation  in  New  South  Wales 
which  otherwise  would  have  been  locked 
up  for  a  period  of  at  least  ten  years  under 
lease.  I  mention  this  case  to  show  that 
even  the  pool-  man  has  an  opportunity  of 
going  to  the  Privy  Council  as  a  final 
tribunal.  If  honorable  members  will  take 
the  trouble  to  read  the  returns  of  appeals 
to  the  Privy  Council  they  will  see  that 
the  delays  are  not  so  numerous.  They 
will  see  that  the  delays  are  not  greater, 
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at  all  events,  than  exist  in  our  own  courts 
in  reference  to  matters  of  very  great 
importance.  It  is  no  uncommon  thing 
in  the  Supreme  Court  of  New  South 
Wales  to  have  matters  referred  by  the 
Land  Appeal  Court,  which  remain  unde- 
cided for  a  considerable  time,  extending, 
to  my  knowledge,  over  twelve  or  fifteen 
months.  If  honorable  members  will  look 
at  the  returns  of  the  Privy  Council  ap- 
peals, they  will  see  that  the  average  delay 
does  not  exceed  that  period,  or,  at  any 
rate,  is  very  little  more.  To  laymen,  pos- 
sibly, the  procedure  in  regard  to  appeals 
to  the  Privy  Council  is  unknown.  First, 
the  judgment  of  the  Supreme  Court  is  de- 
livered, and,  within  a  certain  time,  any 
one  who  desires  to  go  to  the  Privy  Coun- 
cil applies  for  leave  to  appeal.  That 
leave  is  given,  and,  until  lately,  it 
was  a  matter  that  was  entirely  within 
the  power  of  the  appellant  when  he 
would  have  the  transcript  made  up  by 
the  Prothonotary  of  the  Supreme  Court, 
and  remitted  to  the  Privy  Council  in 
London.  It  was  only  within  the  last  few 
years  that  compulsion  was  put  on  the 
appellant  to  make  up  his  transcript,  which 
is  a  copy  of  all  the  proceedings,  a  copy 
of  the  judgment,  and  a  copy  of  the  docu- 
ments which  influenced  the  court  in  com- 
ing to  the  decision  which  was  about  to  be 
appealed  against.  Necessarily  ■  there  was 
great  delay  in  getting  that  transcript  to 
the  Privy  Council,  but  under  compara- 
tively recent  orders  all  that  has  been 
abolished,  and  the  transcript  must  be 
remitted  to  the  Privy  Council  within  a 
certain  time.  Then,  when  the  tran- 
script reaches  London,  the  solicitors 
there  have  to  enter  the  case  for  hearing. 
There  again  is  delay,  and  always  in 
these  great  cases  there  must  be  de- 
lay, because  both  parties  are  unwilling 
to  go  to  the  Privy  Council,  and  are 
trying  their  very  best  to  secure  a  settle- 
ment of  the  case.  Dr.  Bourinot  again 
comments  on  the  Privy  Council  in  the 
proceedings  of  the  Canadian  Royal 
Society  for  1897,  which  has  not  yet  been 
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generally  distributed  in  Australia.  As  I 
said  before,  people  will  acknowledge  Dr. 
Bourinot  as  an  authority  on  Constitutional 
Government.  He  says — in  Canada  during 
the  Victorian  Era,  page  28 : — 

Here,  also,  the  wisdom  and  learning  of  the 
Judicial  Committee  of  the  Privy  Council  of 
England  and  of  the  Canadian  Judiciary  are,  to 
a  large  extent,  nullifying  the  contentions  of 
politicians,  and  bringing  about  a  solution  of 
difficulties,  which,  in  a  country  divided  between 
distinct  nationalities,  might  cause  serious  com- 
plications if  not  settled  on  sound  principles  of 
law  which  all  can  accept. 

Mr.  Symon,  in  Adelaide,  styled  appeals  to 
the  Privy  Council  as  iniquitous,  and  in 
Melbourne,  on  the  31st  of  January,  he 
quoted  the  London  Times,  of  22nd  June, 
1870.  That  date  is  very  material,  be- 
cause I  am  quite  sure  Mr.  Symon  would 
not  intentionally  mislead  the  Convention 
with  regard  to  a  quotation  of  that  kind. 
But  when  Mr.  Symon  made  that  quotation 
he  ought  to  have  known,  and  he  ought  to 
have  told  the  Convention,  that  the  quota- 
tion was  not  applicable  to  the  present 
circumstances  of  the  Privy  Council. 

Mr.  Symon. — I  did  so. 

Mr.  Barton. — In  Adelaide  1 

Mr.  Symon. — Here. 

Sir  JOSEPH  ABBOTT.— Well,  then, 
what  was  the  necessity  for  quoting  the 
Times  at  all  if  it  had  ceased  to  be  an 
authority?  Undoubtedly,  the  honorable 
member  knew  it  had  ceased  to  be  an  autho- 
rity at  the  time  when  he  quoted  it.  I  am 
glad  to  hear  him  say  that  he  told  the  Con- 
vention the  quotation  was  not  applicable. 
At  all  events,  the  honorable  member  quoted 
the  Times  of  1870  as  an  authority  in  favour 
of  his  argument,  when,  as  a  matter  of 
fact,  at  that  time  it  was  not  an  authority 
in^favour  of  his  argument,  because  of  the 
altered  constitution  of  the  Privy  Council. 
The  Times  says — 

We  have  no  hesitation  in  saying  the  condi- 
tion of  the  Judicial  Committee  of  the  Privy 
Council  is  simply  disgraceful. 

That  was  on  the  22nd  of  June,  1 870.  Mr. 
Symon    also   quoted    Lord  Westbury  and 
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Lord  Cairns  much  to  the  same  effect.  But 
he  appears  to  have  overlooked  the  fact 
that  an  Act  was  passed  in  1871,  the 
following  year,  to  remedy  the  existing 
state  of  things,  and  to  strengthen  the 
tribunal.  Under  that  Act  four  additional 
members  were  appointed,  at  a  salary  of 
£5,000  a  year  each.  I  do  not  think  the 
honorable  member  told  the  Convention 
that. 

Mr.  Symon. — I  told  them  the  whole 
thing  had  been  reformed. 

Sir  JOSEPH  ABBOTT.— Then  what 
was  the  use  of  the  quotation  %  By  the  joint 
operation  of  Acts  39  k  40  Vict.  c.  59 
(1876)  and  50  &  51  Vict.  c.  70  (1887)  there 
was  a  reform,  and  there  are  now  four 
Lords  of  Appeal,  who  sit  in  turn.  I  would 
ask  honorable  members  to  listen  to 
this,  because  we  heard  the  other  day 
that  the  constitution  of  the  House  of 
Lords  and  of  the  Privy  Council  were  very 
different,  and  that,  whilst  the  House  of 
Lords  was  the  final  Court  of  Appeal  in 
England,  the  Privy  Council  was  the  final 
Court  of  Appeal  with  regard  to  questions 
arising  in  the  colonies.  It  wras  said  that 
practically  we  had  two  courts  which  were 
in  a  position  to  give  two  different  decisions 
— that  we  had  a  House  of  Lords  giving  a 
decision  binding  throughout  the  empire, 
and  that  we  had  the  Privy  Council  giving 
a  decision  which  would  be  binding  also. 
On  the  Judicial  Committee  of  the  House  of 
Lords  there  are  four  Lords  of  Appeal,  who 
sit  in  turn,  two  of  them  in  the  House  of 
Lords  and  two  in  the  Privy  Council.  Since 
the  amendments  in  1876  and  1887,  the  two 
courts  are  composed  of  the  same  class  of 
Judges.  In  fact,  the  House  of  Lords  and 
the  Privy  Council  are,  as  to  their  per- 
sonnel, substantially  the  same  tribunal 
sitting  in  two  divisions,  one  taking 
English  and  Irish  and  the  other 
colonial  and  Indian  appeals.  The  only 
difference  in  the  personnel  of  the  two  tri- 
bunals is  that  in  the  Privy  Council  there 
are  three  colonial  Chief  Justices.  That  is 
of  very  great  importance  to  the  colonies. 
As  I  said,  there  are  three  colonial  Chief 
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Justices  and  one  retired  Indian  Judge  who 
arc  not  peers.  Occasionally,  also,  Judges 
and  retired  Judges  who  are  Privy  Coun- 
cillors and  experts  in  the  branch  of  the 
law  under  discussion  are  also  summoned. 
Can  it  be  suggested,  however  high  the 
Federal  High  Court  may  be  in  regard  to 
attainments,  that  under  any  circumstances 
the  Judges  of  that  court  would  have  the 
experience,  the  training,  and  the  know- 
ledge of  the  men  composing  the  Court 
of  the  Privy  Council1?  Would  it  be  pos- 
sible to  separate  the  members  of  the 
Federal  High  Court  from  local  influences'? 
Unintentionally,  men  are  influenced  by 
their  surrounding  conditions.  It  does  not 
follow  because  a  man  is  to-day  in  public  life 
as  Attorney-General,  and  to-morrow  is  sit- 
ting on  the  bench  wearing  the  ermine,  that 
he  can  dissociate  himself  or  separate  him- 
self from  local  surroundings  and  be  unbiased 
or  uninfluenced  by  those  considerations. 
Take  a  case  of  importance  arising  here.  1 
admit  that  our  Judges  have  great  learning 
and  extensive  knowledge,  and  I  admit  the 
great  power  and  the  great  strength  of  our 
Supreme  Courts  throughout  the  various 
colonies,  but  I  say  that  they  can  have  no 
experience  equal  to  the  men  who  occupy 
positions  on  the  bench  of  the  Privy  Coun- 
cil. We  are  told,  however,  that  the  mem- 
bers of  the  Privy  Council  do  not  under- 
stand our  law,  that  they  do  not  know  our 
conditions,  and  that  they  are  unacquainted 
with  local  influences.  Well,  I  have  always 
considered  that  a  very  trifling  matter ;  in 
fact,  I  have  thought  it  was  a  very  desirable 
thing  that  they  did  not  understand  our 
local  conditions,  because  our  laws  are  not 
to  be  interpreted  in  regard  to  local  condi- 
tions, but  according  to  the  intent  con- 
tained within  every  word  in  them,  apart 
from  local  conditions.  I  have  heard  men 
express  their  astonishment  that  the  Judges 
of  our  own  Supreme  Court  have  not  taken 
into  consideration  the  Hansard  debates 
when  they  were  giving  judgment.  I  feel 
quite  sure  that  when  an  appeal  goes  to 
the  Privy  Council  all  these  considerations 
are  completely  wiped  out.     The  members 
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of  the  Board  of  the  Privy  Council  do  not 
consider  our  local  conditions,  but  inter- 
pret our  Acts  in  the  words  in  which  they 
are  printed.  I  have  already  referred  to 
the  two  chief  objections  to  appeals  to 
the  Privy  Council  ;  first,  the  expense,  and, 
secondly,  the  delay.  I  have  endeavoured 
to  show  that  the  expense  is  not  so  enor- 
mous as  it  is  represented  to  be.  If  hon- 
orable members  will  look  at  the  return  in 
relation  to  appeals  to  the  Privy  Council 
from  decisions  of  the  Supreme  Court  in 
Queensland  every  layman,  at  all  events,  will 
be  struck  by  the  fact  that  the  expeuses 
of  one  appeal  were  only  £29  in  Queens- 
land, and  £219  in  the  Privy  Council — that 
means  the  taxed  costs  of  the  appeal.  It 
has  nothing  to  do  with  the  local  costs ;  it 
means  the  preparation  of  the  transcript 
and  the  final  cost  in  London.  The  differ- 
ence between  the  cost  of  appeals  to  the 
proposed  High  Court  and  the  cost  of  appeals 
to  the  Privy  Council  is  wTell  but  rather 
under  stated,  by  Sir  Lambert  Dobson,  in  a 
document  which  is  quoted  at  page  969  of 
the  report  of  the  debates  of  this  Con- 
vention at  Adelaide  ;  and  I  think  that 
we  are  very  much  indebted  to  Sir  Edward 
Braddon  for  quoting  that  information  in 
the  speech  which  he  delivered  on  that 
occasion.  In  many  cases  counsel's  fees  at 
the  present  time  are  higher  here  than  I 
have  ever  known  them  before,  and  I  say 
this  w7ith  a  knowledge  extending  over  30 
years  of  practical  experience. 

Mr.  Barton. — Counsel's  fees  area  great 
deal  lower  with  us  than  they  were  a  few 
years  ago. 

Sir  JOSEPH  ABBOTT.— I  can  remem- 
ber the  time  when  Sir  James  Martin 
accepted  a  brief  to  go  to  a  court  at  the 
Hunter  River  for  fifteen  guineas.  I  would 
not  like  to  be  the  attorney  to  offer  a  fee 
of  fifteen  guineas  in  such  a  case  to  my 
most  intimate  friend  at  the  bar,  because 
I  know  what  would  happen. 

Mr.  Symon. — What  would  happen  1 

Sir    JOSEPH    ABBOTT.— He    would 

probably  kick   me  out  of   his  chambers. 

So  far  as  I  can  ascertain,  counsel's  fees  in 
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these  eolonies  are  relatively  higher  than 
they  are  in  England,  and  I  estimate  that, 
taking  into  account  travelling  expenses 
and  other  things,  the  costs  of  an  appeal 
to  the  Federal  High  Court  would  be  four 
or  five  times  greater  than  the  cost  of  an 
appeal  to  the  Judicial  Committee  of  the 
Privy  Council.  Let  me  ask  the  Western 
Australian  representatives  what  advantage 
it  would  be  to  the  people  of  their  colony 
to  have  appeals  to  the  High  Court  sit- 
ting in  Sydney  or  at  Wentwwth,  which,  I 
am  told,  is  to  be  the  capital  of  Federated 
Australia  1  What  advantage  would  it  be 
to  them  to  go  there  and  fee  counsel  to 
appear  on  their  behalf  before  the  High 
Court  1  I  ask  those  who  contend  that 
local  knowledge  is  a  great  advantage, 
what  benefit  would  local  knowledge  be  if 
they  had  to  retain  counsel  in  Sydney  to 
advocate  their  interests  in  an  appeal  to  the 
High  Court,  if  the  court  happened  to  be 
sitting  there1?  What  advantage  would  local 
knowledge  and  circumstances  be  if  the 
same  set  of  circumstances  arose  in  this 
colony,  and  Western  Australians  had  to 
come  to  Victoria  to  appeal  to -the  High 
Court  1  Where  is  the  saving  of  expense  ? 
Then  I  turn  to  Tasmania.  Fortunately, 
Tasmania  is  a  law-abiding  country,  and 
has  had  only  one  appeal  to  the  Privy 
Council  since  it  had  responsible  govern- 
ment. But  what  advantage  would  it  be 
to  Tasmania  to  abolish  appeals  to  the 
Privy  Council  if  Tasmanians  had  to  fee 
counsel  here  or  in  Sydney,  because  I  do 
not  suppose  that  any  of  us  imagine  the 
capital  of  Federated  Australasia  is  to 
be  in  Tasmania.  But,  wherever  the 
capital  is,  what  advantage  is  it  to 
the  people  of  the  other  states  who  have 
to  go  to  that  High  Court,  and  take  it 
as  the  final  Court  of  Appeal,  when  they 
might  go  to  the  Privy  Council,  when,  in  the 
latter  case,  the  cost  would  be  less,  or  at 
any  rate  not  greater  %  I  will  tell  honor- 
able members  what  advantage  is  to  be 
gained  by  going  to  the  Privy  Council.  I 
have  already  pointed  out  that  the  mem- 
bers of  the  Privy  Council  are  men  of  great 
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learning  and  great  experience,  and  th.it 
the  parties  interested  in  appeals  will  have 
the  advantage  of  being  able  to  command 
the  services  of  members  of  a  bar  which  is 
unquestionably  the  greatest  the  world  has 
ever  seen.  I  have  already  mentioned  that 
counsel's  fees  in  these  colonies  are 
greater  than  counsel's  fees  in  England, 
and  you  have  to  add  to  that  addi- 
tional cost  the  amount  of  travelling 
expenses  and  loss  of  time,  which  would 
make  the  cost  of  an  appeal  to  the 
High  Court  of  Australia  still  heavier. 
Now,  take  the  case  of  South  Australia — 
a  place  where  there  have  been  many  ap- 
peals. Fortunately  for  the  people  of 
South  Australia,  they  seem  to  have  had  a 
very  good  and  a  very  strong  bench,  be- 
cause out  of  the  number  of  appeals  to  the 
Privy  Council  from  the  decisions  of  the 
Supreme  Court  of  South  Australia,  only 
two  have  been  allowed. 

Mr.  Symon. — And  yet  you  deny  the 
competence  of  our  Judges  to  deal  out 
justice. 

Sir  JOSEPH  ABBOTT.— I  would  re- 
mind honorable  members  that  there  would 
be  larger  cases  under  the  federal  form  of 
government  than  have  hitherto  arisen. 
But  I  say,  take  South  Australia,  and  place 
its  records  side  by  side  with  those  of  the 
Victorian  courts,  where  they  have  had 
more  appeals  than  probably  all  the  other 
courts  put  together  within  the  same  period 
of  time,  and  where  there  have  been  more 
scandalous  delays  than  in  any  of  the 
courts  throughout  the  Australian  colo 
nies.  There  was  one  case  here  in  Vic- 
toria— and  it  is  cases  like  that  which  per- 
fectly scandalize  a  great  court  like  the 
Privy  Council.  The  public  is  told  that 
there  is  an  appeal  to  the  Privy  Council 
from  the  Supreme  Court  of  Victoria.  The 
public  were  told  that  a  judgment  was 
delivered  here  in  Victoria  in  the  case 
of  Doughartyv.  The  Bank  of  Australasia,  in 
1891,  and  that  the  case  was  uot  dealt  with 
by  the  Privy  Council  till  1896. 

Mr.  Symon.  —  Which  side  was  the 
appellant  in  that  case? 


Sir  JOSEPH  ABBOTT.-  -  Dougharty. 
These  bald  facts  go  forth  to  the  public, 

that  a  judgment  was  delivered  in  the 
Supreme  Court  of  Victoria  in  1891. 
that  the  case  was  not  heard  of  again  until 
the  appeal  to  the  Privy  Council,  in  1896. 
That,  without  explanation,  is  scandalous, 
and  I  think,  even  with  the  explanation 
that  was  given,  it  is  equally  scandalous. 
The  delay  was  not  with  the  Privy  Council, 
but  the  public  think  it  was.  They  heard 
of  the  judgment  being  delivered  in  Vic- 
toria on  the  30th  September,  1891,  and 
they  did  not  hear  of  the  judgment  of  the 
Privy  Council  until  five  years  afterwards. 
Now,  as  a  matter  of  fact,  leave  to  appeal 
was  given  in  that  case  on  the  2nd  Septem- 
ber, 1892,  exactly  twelve  months  after 
judgment  was  delivered.  How  that  length 
of  time  elapsed  I  do  not  know,  but  the 
papers  were  not  sent  to  England  until  the 
30th  March,  1896. 

Mr.  Isaacs. — It  was  by  reason  of  the 
right  of  appeal  to  the  Privy  Council  that 
all  that  delay  took  place. 

Sir  JOSEPH  ABBOTT.— My  learned 
friend  knowsnothingabout  a  caseexcept  the 
fees  he  gets  in  court.  He  is  not  a  solicitor. 
The  facts  wrhich  I  have  mentioned  in  con- 
nexion with  that  case  going  forth  to  the 
public  would  make  the  public  believe  that 
the  delay  was  on  the  part  of  the  Privy 
Council.  Now,  the  Board  of  the  Privy 
Council  called  for  an  explanation  of  that 
delay,  and  the  explanation  which  was 
given  was  that  the  delay  occurred  owing, 
first,  to  the  illness  of  the  lawyers  ;  and, 
secondly,  to  changes  of  their  managing 
clerks.  This  is  one  of  the  appeal  cases  to 
which  Mr.  Symon,  no  doubt,  referred.  I 
believe  that  if  you  could  take  all  of 
those  cases  and  go  through  them,  you 
would  find  that  the  delays  in  all  instance* 
arose  here,  .and  not  in  London. 

Mr.  Symon. — But  those  delays  are  all 
incidental  to  appeals. 

Sir  JOSEPH  ABBOTT.— Yes  ;  but  I 
have  seen  the  whole  administration  of  the 
Lands  department  of  New  South  Waks 
blocked  for  twelve  or  eighteen  months  for 
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want  of  a  decision  by  our  own  Supreme 
Court.  I  have  seen  things  of  that  kind 
not  once,  but  many  times.  We  have  land 
boards  to  administer  our  Land  Acts,  and 
there  is  an  appeal  from  the  decisions  of 
that  board  to  a  specially -established  court. 
That  court,  on  questions  of  law,  has  to 
state  a  case  for  the  opinion  of  the  Supreme 
Court,  and  1  have  known  land  board  cases 
hung  up  for  twelve  or  fifteen  months  in 
the  Supreme  Court  before  there  was 
a  final  decision  given.  The  honorable 
member  will  tell  me  that  that  is  the 
result  of  the  system  of  appeals.  I  admit 
it,  but  I  think  it  is  partly  owing  to  the 
lawyers.  If  those  appeals  were  abolished, 
each  case  would  have  been  ended  by  the 
decision  of  the  local  land  board.  Every 
appeal  brings  about  delay.  But  delay 
is  a  small  consideration,  providing  you 
get  good  law  and  justice  ultimately. 
Now,  of  course,  a  decision  of  the  High 
Court  of  Australia  will  bind  the  whole  of 
the  federated  states,  but  it  has  no  effect 
outside  Australia.  On  the  other  hand,  a 
decision  of  the  Privy  Council,  on  whatever 
matter  is  involved,  has  effect  throughout 
the  whole  British  Empire.  I  could  go  on 
enumerating  these  cases,  to  show  that  the 
delays  are  not  with  the  Privy  Council,  but 
lather  with  the  parties  to  the  appeals 
themselves  and  with  the  lawyers. 

Mr.  Howe. — That  is  right. 

Sir  JOSEPH  ABBOTT.— But  I  am  not 
going  to  say  anything  against  lawyers.  If 
it  were  not  for  men  like  Mr.  Howe  there 
would  be  no  necessity  for  lawyers. 

Mr.  Symon. — He  is  not  a  very  lucrative 
client,  I  can  tell  you. 

Sir  JOSEPH  ABBOTT.— I  am  quite 
sure  that  Mr.  Symon  knows,  in  respect  of 
South  Australia,  who  are  and  who  are  not 
lucrative  clients. 

Mr.  Symon. — He  is  a  very  good  fellow, 
and  therefore  keeps  out  of  the  law  courts. 

Mr.  Howe. — I  keep  the  oyster  to  my- 
self ;  the  lawyers  can  have  the  shells  if 
they  like, 

Sir  JOSEPH  ABBOTT.— In  South  Aus- 
tralia the  costs  of  appeals  to  the  Privy 
[Sir  Joseph  Abbott. 


Council  have  ranged  between  £674,  the 
highest,  to  £184,  the  lowest. 

Mr.  Higgins. — Is  that  the  taxed  costs 
of  one  side  only,  or  of  both  1 

Mr.  Symon. — The  taxed  costs  of  one 
side  only. 

Sir  JOSEPH  ABBOTT.— The  only  solid 
objection  to  appeals  to  the  Privy  Council 
is,  that  there  is  no  local  distribution  of 
the  money — that  the  money  is  sent  out  of 
your  own  country.  Now,  in  the  case  in 
which  the  highest  amount  of  costs  (£674) 
was  incurred,  the  property  at  stake  was 
valued  at  £40,000 ;  and  in  the  appeal  in 
the  Moonta  case  (Eegina  v.  Hughes  and 
another),  which  stands  at  the  head  of  the 
list — for  in  that  case  property  worth  half- 
a-million  sterling  was  at  stake — the  suc- 
cessful appellant's  costs  amounted  to  £434. 
Now,  there  is  one  case  in  South  Australia 
in  which  if  the  parties  concerned  had  been 
bound  by  the  decision  of  the  South  Aus- 
tralian Supreme  Court,  able  as  it  is,  one 
of  the  parties  to  the  suit  would  have  been 
done  out  of  their  rights  to  the  tune  of  half- 
a-million  pounds'  worth  of  property.  In 
that  case  Sir  Roundell  Palmer,  Sir  Hugh 
Cairns,  Sir  John  Holt,  Mr.  Mellish,  and 
other  distinguished  counsel  were  engaged, 
and  it  took  three  days  to  argue  the  case. 
As  to  the  time  taken  by  appeals  to  the 
Privy  Council,  Mr.  Symon  made  a  state- 
ment on  the  31st  of  January,  as  reported 
in  Hansard.  His  figures  as  to  South 
Australia,  I  am  told,  are  not  quite  correct, 
as  they  include  the  whole  of  the  time 
between  the  granting  of  leave  to  appeal 
and  the  decision  of  the  Privy  Council 
being  given.  As  I  said  before,  months 
and  sometimes  years  are  wasted  between 
those  times. 

\_The  Chairman  left  the  chair  at  one 
o'clock  p.m.  The  committee  resumed  at  jive 
minutes  past  two  o'clock  p.m.~\ 

Sir  JOSEPH  ABBOTT.— When  we  ad- 
journed for  lunch  I  was  about  to  point  out 
that  during  the  last  summer  sitting  of  the 
Judicial  Committee  the  whole  of  the  work 
of  the  committee  was  cleared  off,  with  the 
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exception  of  a  few  reserved  judgments. 
It  lias  been  pointed  out  in  the  press  and 
elsewhere  that  if  a  High  Court  of  Appeal 
were  established  in  Australia  it  would  be 
found  that  the  cases  would  come  before  it 
only  when  it  was  convenient  for  counsel 
to  attend,  and  that  probably  counsel  would 
prefer  to  attend  the  sittings  of  the 
state  courts  if  there  was  any  clash- 
ing between  those  sittings  and  the 
sittings  of  the  High  Court  of  Appeal. 
Under  these  circumstances,  it  is  hardly 
likely  that  suitors  would  be  able  to  pro- 
cure the  very  best  counsel  to  appear  for 
them  in  the  High  Court  of  Appeal,  and  to 
give  up  their  business  in  the  state  courts, 
except  upon  the  payment  of  enormous 
fees.  As  honorable  members  know,  in 
the  North  American  Constitution  power 
was  reserved  to  the  Dominion  to  establish 
a  High  Court.  The  Parliament  there 
introduced  a  Bill  to  establish  a  High 
Court,  and,  in  reference  to  this  matter, 
To<hl,  at  page  184,  says — 

Furthermore,  upon  the  introduction  into  the 
Canadian  Parliament,  in  1875,  of  a  Bill  to  create  a 
Supreme  Court  for  the  Dominion,  it  was  the 
expressed  intention  of  Ministers  to  have  pro- 
hibited any  further  appeals  to  Her  Majesty's 
Privy  Council.  They  were  notified,  however, 
that  the  Bill  could  not  be  sanctioned,  unless  it 
preserved  to  the  Crown  its  right  to  hear  the 
appeals  of  all  British  subjects  who  might  desire 
to  appeal,  in  the  ultimate  resort,  to  the  Queen 
in  Council.  Accordingly,  a  saving  clause  to 
that  effect  was  inserted  in  the  Bill,  and  it  re- 
ceived the  Royal  assent. 

The  same  author,  speaking  with  regard  to 
this  appellate  jurisdiction,  says — and  I 
would  ask  honorable  members  to  pay  par- 
ticular attention  to  this  passage  : — 

The  appellate  jurisdiction  of  the  Queen  in 
Council  is  retained  for  the  benefit  of  the 
colonies,  not  for  that  of  the  mother  country. 
It  secures  to  every  British  subject  a  right  to 
claim  redress  of  grievances  from  the  Throne. 

He  continues  :  — 

It  is  true  that  in  a  colony  which  possesses  an 
efficient  court  of  appeal  it  may  be  seldom  neces- 
sary to  have  recourse  to  this  supreme  tribunal. 

No  doubt  if  a  High  Court  of  Appeal  is 
established  here,  and  it  is  what  those  who 


propose  to  found  it  anticipate  that  it  will 
be,  there  will  be  very  few  appeals  to  the 
Privy  Council.  Still,  I  think  that  the 
right  of  ultimate  appeal  to  the  Privy 
Council  should  continue  to  exist.  Todd 
goes  on  to  say  : — 

Nevertheless,  its  controlling  power,  though 
dormant,  and  rarely  invoked,  is  felt  by  every 
judge  in  the  empire,  because  he  knows  his  deci- 
sions are  liable  to  be  submitted  to  it.  Under 
these  circumstances  it  is  not  surprising  that 
British  colonists  have  uniformly  exhibited  a 
strong  desire  not  to  part  with  the  right  of 
appeal  from  colonial  courts  to  the  Queen  in 
Council. 

I  submit,  with  great  confidence,  that  it 
is  for  those  who  propose  to  take  away 
this  right  to  show  that  there  is  no  need 
for  it.  There  has  not  been  a  single 
petition  presented  to  the  Convention 
in  favour  of  the  clause  as  it  stands.  I 
suppose  that  those  who  so  earnestly 
desire  the  retention  of  the  clause  as  it 
stands  would,  if  they  could  get  petitions 
in  favour  of  their  proposal,  inundate  us 
with  them.  Since  we  have  been  sitting  in 
Melbourne,  no  less  than  26  petitions  have 
been  presented  to  us,  praying  that  the 
right  of  appeal  to  the  Privy  Council  may 
be  retained  ;  but  not  one  petition  has  been 
presented  in  favour  of  doing  away  with 
this  right. 

Mr.  Higgins. — The  people  do  not  care 
twopence  about  the  matter. 

Mr.  Symon. — They  do  not  know  any- 
thing about  it. 

Sir  JOSEPH  ABBOTT.— It  is  very  easy 
for  my  learned  and  disorderly  friend  (Mr. 
Higgins)  to  make  an  assertion  of  that 
kind,  but  I  tell  him  that  the  people  care 
a  great  deal  more  about  what  is  going  on 
here  than  he  appears  to  think. 

Dr.  Cockburn. —  They  do  not  think 
that  we  ought  to  be  interfered  with  by 
petitions. 

Sir  JOSEPH  ABBOTT.— The  honorable 
and  learned  member's  turn  to  speak  will 
come  by-and-by,  and  it  would  be  more 
mannerly  for  him  to  allow  me  to  proceed 
without  interruption.  Honorable  mem- 
bers   cannot    suppose    that,    when    they 
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retire  from  this  Convention  next  week,  their 
work  will  be  done.  They  must  recognise 
that  the  Bill,  before  coming  into  law, 
must  get  the  approval  of  the  Imperial 
Government.  As  I  have  already  pointed 
out,  the  Imperial  Government  in  1875 
intimated  that  they  would  not  sanction 
a  Bill  which  contained  provisions  to  the 
same  effect  as  the  clause  now  before  the 
committee,  abolishing  the  right  of  appeal 
to  the  Privy  Council. 

Mr.  Symon.— What  Bill  was  that? 

Sir  JOSEPH  ABBOTT.— The  North 
American  Bill.  I  have  quoted  Todd,  but 
perhaps  he  is  not  a  good  enough  authority, 
and  I  will  nowr  quote  Lord  Norton,  who, 
writing  in  1879,  said — 

The  late  Canadian  Government  brought  in  a 
Bill  creating  a  Supreme  Court,  and  prohibiting 
appeal  to  the  Privy  Council  here.  They  were 
told  that  the  Bill  could  not  be  sanctioned  unless 
it  preserved  to  the  Crown  its  rights  to  hear  the 
appeals  of  all  British  subjects  if  they  should 
desire  to  appeal  in  the  ultimate  resort  to  Her 
Majesty  in  Council ;  and  the  Dominion  Govern- 
ment gave  way  and  amended  the  Bill  accord- 
ingly. 

This  was  in  1875,  but  I  need  not  go 
back  to  any  remote  date  to  ascertain 
what  the  feeling  is.  In  the  months 
of  June  and  July  of  1897,  a  con- 
ference was  held  at  the  Colonial-office, 
London,  between  the  Right  Hon.  the  Sec- 
retary of  State  for  the  Colonies  and  the 
Premiers  of  the  self-governing  colonies.  I 
have  in  my  hand  a  report  of  the  proceed- 
ings of  the  conference.  I  have  spoken 
to  one  or  two  honorable  members,  and 
they  tell  me  that  they  have  not  seen  this 
document.  It  is  rather  long,  and  I  did 
not  read  it  myself  until  I  came  here.  I 
have  been  asked,  who  is  Mr.  Chamberlain  1 
I  say  that  he  is  a  very  potent  influence 
in  the  British  Empire  to  day,  and  that  he 
is  likely  to  be  a  still  more  potent  influence 
in  a  fewr  years  hence.  At  this  conference 
Mr.  Chamberlain  said — 

Now,  gentlemen,  in  connexion  with  this  sub- 
ject, we  have  already  made  a  small  advance, 
upon  which  I  congratulate  myself,  •  since  it  was 
accomplished  during  my  term  of  office,  though 
[Sir  Joseph  A  bbott. 


it  was  prepared  by  my  predecessors  ;  and  it 
may  have  in  the  future  important  results. 
The  Judicial  Committee  of  the  Privy  Council 
is  the  great  judicial  Court  of  Appeal  of  the 
empire.  It  is  the  nearest  approach,  the 
closest  analogy,  to  the  Supreme  Court  of  the 
United  States.  It  is  a  body  of  almost  uni- 
versal and  world-wide  reputation  and  autho- 
rity. 

I  do  not  think  that  Mr.  Chamberlain  had 
at  that  time  met  the  Hon.  Mr.  Symon,  or 
he  would  not  have  made  that  statement. 

Mr.  Symon. — There  are  two  or  three 
other  statements  I  think  he  would  not 
have  made. 

Sir  JOSEPH  ABBOTT.— Mr.  Chamber- 
lain said — 

It  is  a  body  of  almost  universal  and  world- 
wide reputation  and  authority,  and  it  is  our 
desire,  naturally,  in  pursuit  of  the  ideas  which 
I  am  venturing  to  put  before  you,  to  increase 
its  authority,  if  that  be  possible,  and  to  give  it 
a  more  representative  character,  and  with  that 
view  we  have  most  gladly  secured  the  appoint- 
ment, as  Privy  Councillors,  of  distinguished 
Judges  from  the  courts  of  Canada,  of  Australia, 
and  of  South  Africa,  and  they  now  wall  take 
their  seats  on  equal  terms  with  the  other  mem- 
bers of  the  Judicial  Committee. 

1  will  read  another  quotation  from  Mr. 
Chamberlain's  speech,  and  I  think  honor- 
able members  will  see  how  probable  it  is 
that  if  this  Bill  goes  home  in  its  present 
form  it  will  meet  with  the  treatment  that 
it  was  intimated  would  be  given  to  the 
Canadian  Bill  mentioned  by  Lord  Norton. 
Mr.  Chamberlain  said — 

May  I  note,  in  passing,  a  matter  of  some  im- 
portance in  regard  to  the  proposed  Australian 
Federation  Bill  ?  It  appears,  in  that  Bill,  to  be 
suggested  that  if  it  is  passed  appeals  should  only 
go  to  the  Privy  Council  upon  constitutional 
questions.  I  venture,  most  respectfully,  to  urge 
the  reconsideration  of  that  suggestion.  No- 
thing is  more  desirable,  in  the  interests  of  the 
colonies,  in  the  interests  of  the  United  King- 
dom and  of  the  British  Empire,  than 
an  uniformity  of  law,  and  that  unifor- 
mity can  only  be  obtained  by  occasional  ap- 
peals to  the  highest  tribunal,  settling  once 
for  all  the  law  for  all  parts  of  the  empire  ;  and 
I  confess  I  think  it  would  be  a  great  loss  to  the 
colonies  if  they  surrendered  the  opportunity  of 
getting  this  judicial  decision  upon  difficult  and 
complicated  points  of  law  which  from  time  to 
time  may  arise  in  the  local  courts. 
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We    have    before    us   the    experience    of 
1875,     when     Canada     was     told     Lli.it     a 
provision     similar     to     that    in    this    Bill 
would    not    be    sanctioned,    and     we   have 
this   geutlfl  admonition    from    Mr.   Cham 
berlain.      In  the  sitting  of  the  Convention 
.at  Adelaide   I  quoted — and  it  cannot  be 
too   often    quoted—  a    letter    written    by 
the    late    Mr.  Justice    Richmond     to    Sir 
Henry    Parkes.     We    have  our    own   ex- 
perience,   and   we    have    the    experience 
•of  men  in  other  parts  of  the  country  with 
regard  to  the  value  of  this  right  of  appeal 
to  the  Privy  Council.     I  should  like  to  go 
further  than  is   proposed    in    my  amend- 
ment ;  but   1  do  earnestly  hope  that  the 
right    of    appeal     to    the    Privy    Coun- 
cil    will     be    retained    to   the    Australian 
colonies.       The  method   proposed  by  me 
is  one  which  will  throw  difficulties  in  the 
way  of  getting  that  ultimate  appeal.     I  do 
not  think  that  there  should  be  even  those 
difficulties.     At  the  present  time,  any  per- 
son engaged    in    a  lawsuit  in  which  the 
sum    of  £500    is   involved  can  appeal  to 
the  Privy   Council,  on  certain  conditions 
with  regard  to  finding  security  for  costs. 
Although   the   Supreme  Courts  in  these 
colonies  have   no  power  to  grant  leave  to 
appeal,  the  Privy  Council  has  power  to 
grant  leave    to    appeal    under    any    cir- 
cumstances, no  matter   what   is  the  con- 
sideration   involved.       Under     the     pro- 
posal   which     I    have    submitted,     if     a 
subject  of    the   Queen  desires    to  appeal 
to   the    Privy  Council,    there  will  be  no 
power  in  the   High  Court  to  grant  that 
appeal  as  a  matter  of  course.    The  subject 
will,  however,  have  a  right  to  go  to  the 
Privy  Council,  and  present  a  petition  ask- 
ing leave  to  appeal.     If  an  order  is  made 
it  will  be  filed  in  the  courts  out  here,  and 
a  transcript  will  be  remitted  to  England. 
I  do  not  think  it  is  too  much  to  ask  that 
that  link   with  the  highest,  and,  I  think, 
the  most  valuable,   court    in   the   British 
Empire  should  be  retained. 

Mr.  SYMON  (South  Australia).—!  in- 
tend, at  the  proper  time,  to  move  an 
amendment  on  this  amendment,  but  I  ask 


the  indulgence  of  the  Convention  whilst, 
as  briefly  as  possible,  I  restate  the  case  for 
what  I  consider,  and  what  has  hccii  con- 
sidered hitherto  by  the  Convention,  an 
essentia)  featured  the  Constitution  we  are 
framing,  and  against  the  continuance  of 
superfluous  and  unnecessary  Courts  of 
Appeal.  It  is  due  to  my  honorable  friend 
(Sir  Joseph  Abbott),  and  to  those  estim- 
able and  well-meaning,  though,  as  I  think, 
mistaken,  gentlemen  who  have  been  get- 
ting up  quite  a  small  agitation  outside 
against  the  resolution  that  this  Conven- 
tion has  agreed  to 

Sir  Joseph  Abbott. — The  honorable 
member  says  that  I  got  up  an  agitation 
outside.     I  did  nothing  of  the  kind. 

Mr.  SYMON. — The  honorable  member 
is  correcting  a  mistake  I  did  not  make. 
He  is  uncommonly  touchy  and  sensitive. 
He  was  a  little  more  moderate  before 
lunch,  but  something  at  lunch  must  have 
been  unpalatable  to  him. 

Sir  Joseph  Abbott.  —  That  is  a  very 
impertinent  remark. 

Mr.  SYMON.— I  do  think  the  honorable 
member  ought  to  keep  calm.  He  is  de- 
veloping a  disorderly  habit,  which  is  ex- 
ceedingly inconvenient.  I  was  not  refer- 
ring to  my  honorable  friend,  but  to  those 
whom  I  described  specifically  as  a  few 
well-meaning,  though,  as  I  think,  mis- 
guided gentlemen  outside,  who  have  been 
getting  up  quite  a  small  agitation  on  this 
matter.  It  seems  to  me  to  be  a  most  ex- 
traordinary thing  that  there  should  be  this 
curious  struggle  for  an  extra  law  court. 
That  is  the  whole  issue  that  is  before  the 
Convention. 

An  Honorable  Member. — No. 
Mr.  SYMON.— I  hope  that  I  shall  not 
be  interrupted;  and  I  take  this  opportu- 
nity of  expressing  my  regret  that  Sir 
Joseph  Abbott  misapprehended  an  inter- 
jection of  mine  made  at  an  early  stage  of 
his  speech.  It  was  not  intended  as  an 
interjection,  but  as  a  correction  as  to  a 
date.  If  it  interfered  with  the  thread  of 
his  remarks,  I  am  exceedingly  sorry  for  it, 
and  I  tender  him  my  apology.    Now,  I  say 
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that  the  whole  of  this  struggle  is  for  an 
extra  law  court.  One  more  river  for  the 
unhappy  litigant  to  cross.  The  object 
of  these  gentlemen,  for  whom  I  have 
the  very  highest  respect,  so  far  as 
I  know  them,  is  to  heap  upon  the 
Appellate  Court  which  we  are  going  to 
establish  another  Appellate  Court  12,000 
miles  away.  That  is  the  issue,  and  that 
is  what  the  Convention  is  invited  to  sup- 
port. All  I  say  is  that  this  is  unique  in 
the  history  of  the  civilized  world.  It  is 
the  first  time  I  ever  heard  of  an  agitation 
in  any  civilized  community  for  multiply- 
ing the  courts  of  appeal.  Of  course,  every 
additional  appeal  is  in  the  hands  of  the 
wealthy  and  unscrupulous  litigant 

Sir  William  Zeal.  —  The  honorable 
member  has  no  right  to  say  that. 

Mr.  SYMON.— Why  not? 

Mr.  Barton. — Very  often  a  scrupulous 
litigant. 

Mr.  SYMON.— I  will  say  then  that 
every  additional  court  of  appeal  may  be  an 
additional  instrument  of  oppression  in  the 
hands  of  a  wealthy  and  highly  scrupulous 
litigant. 

Mr.  Fraser. — Leave  everything  to  the 
first  court. 

Mr.  SYMON.— The  honorable  member 
must  not  interrupt  me  with  irrelevancies 
like  that.  We  are  obliged  to  create  one 
great  Court  of  Appeal  under  the  Constitu- 
tion. That  court  must  be  here.  It  will  be 
the  Queen's  Court.  Sir  Joseph  Abbott 
does  not  suggest  that  we  should  do  away 
with  that  court  in  any  way.  No  one  sug- 
gests it.  All  we  do  is  to  ask  the  Queen  to 
say  that  that  court  is  enough ;  that  there  is 
no  need  to  keep  up  another  Court  of  Appeal 
at  the  other  end  of  the  earth.  That  is  the 
whole  question,  and  I  confess  I  am  amazed 
beyond  measure  at  the  want  of  knowledge 
exhibited  by  those  estimable  but  not  very 
well-instructed  gentlemen  outside. 

Sir  John  Forrest. — Oh  ! 

Mr.  SYMON.  — I  am  going  to  show  that 
it  is  so.     I  say  estimable  and   not  very 
well-instructed  gentlemen  outside,  who  are 
responsible  for  this  agitation. 
[Mr.  Symon. 


Mr.  Barton. — How  do  you  know  they 
are  not  well  instructed  1 

Mr.  SYMON.  —  From  their  petition. 
Honorable  members  who  have  taken  a 
different  view  from  myself  are  perfectly 
entitled  to  hold  that  view.  I  do  not  for 
one  moment  reproach  them,  but  I  must 
call  attention  to  what  has  been  taking 
place  with  a  view  of  exciting  prejudice  and 
feeling  in  relation  to  a  matter  about 
which  prejudice  and  feeling  ought  not 
to  exist  at  all.  I  do  complain  of  the 
veiled  hints  that  have  been  given — 
and  they  were  reiterated  to-day  by  Sir 
Joseph  Abbott— as  to  what  the  conse- 
quences will  be  to  federation  if  these 
people  do  not  get  this  extra,  distant,  and 
expensive  appeal  court.  All  I  can  say  is 
that  if  the  enthusiasm  of  these  gentlemen 
for  federation  is  of  so  Laodicean  a  charac- 
ter that  it  requires  to  be  galvanized  into 
vitality  by  the  establishment  of  an  addi- 
tional law  court,  it  is  not  of  much  value 
to  the  cause. 

Sir  William  Zeal. — It  is  not  the  estab- 
lishment of  an  additional  law  court.  That 
court  exists. 

Mr.  SYMON. — But  we  are  establishing 
a  High  Court  of  Australia ;  he  does  not 
propose  to  do  away  with  that. 

Sir  William  Zeal. — But  the  other  court 
is  established. 

Mr.  SYMON. — It  is  a  pity  these  inter- 
jections should  be  made,  but  I  cannot  help 
noticing  that  one.  My  honorable  friend 
said  a  few  minutes  ago  that  the  lawyers 
were  the  cause  of  the  trouble. 

Sir  William  Zeal — And  I  honestly 
believe  it. 

Mr.  SYMON. — I  am  quite  sure  that  my 
honorable  friend  would  not  say  it  if  he  did 
not  believe  it,  but  does  he  not  know  that 
the  High  Court  will  exist  just  the  same  1 
The  lawyers  of  Australia  will  have  exactly 
the  same  position  in  relation  to  the  High 
Court,  and  the  same  business,  as  if  the  ap- 
peal to  the  Privy  Council  were  abolished. 
Therefore,  you  are  simply  superadding  to 
everything  the  Australian  lawyers  will 
have,  a  further  distribution  of  the  litigants' 
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funds  in  England.     My  honorable  friend 

is   not   taking   anything   away   from   tin' 
lawyers  by  this  amendment 

Sir  William  Zeal.— Well,  we  ought  to 
get  your  vote  then. 

Mr.  SYMON. — Oh,  my  honorable  friend 
is  now  imputing  an  unworthy  motive — I 
really  will  take  no  more  notice  of  his 
objections  if  he  imputes  so  dishonorable 
a  motive  to  me  as  that. 

The  CHAIRMAN.— I  must  ask  the 
honorable  member  not  to  interrupt  the 
speaker  who  is  addressing  the  Chair. 

Sir  WILLIAM  ZEAL  (Victoria).— The 
honorable  member  should  not  have  made 
the  statement  he  did. 

The  CHAIRMAN.— Order.  The  hon- 
orable member  must  resume  his  seat. 

Sir  WILLIAM  ZEAL.— I  am  sure  I 
may  crave  the  indulgence  of  the  com- 
mittee, because  I  have  not  interposed 
very  much  throughout  its  deliberations. 
The  honorable  member  spoke  of  the  "un- 
scrupulous position"  of  those  who  take  a 
contrary  view  to  himself. 

Mr.  SYMON.— I  did  not.  Neither  did 
1  use  the  words  "unscrupulous  position." 

Sir  William  Zeal. — The  honorable 
member  did  use  that  expression,  and  I 
call  him  to  order  for  doing  so. 

The  CHAIRMAN.— Order.  Will  Sir 
William  Zeal  kindly  take  his  seat?  No 
honorable  member  has  any  right  to  inter- 
rupt the  speaker  who  is  addressing  the 
Chair,  except  for  the  purposes  specified 
in  Standing  Order  No.  146,  which  is  as 
follows : — 

No  member  shall  interrupt  another  member 
whilst  speaking  unless — 

(1)  To  request  that  his  words   be    taken 

down. 

(2)  To  call  attention  to  a  point  of  order. 

(3)  To  call  attention   to   the   want    of  a 

quorum. 

Mr.  Reid. — Has  that  been  enforced  all 
through  ? 

The  CHAIRMAN. — I  am  very  sorry  to 
say  that  some  honorable  members  have 
rendered  it  very  difficult  for  me  to  enforce 
that  standing  order. 


Mr.  SYMON.— Well,  I  hope  we  shall 
get  on  a  little  more  smoothly.  1  wish  to 
point  out  that  really  my  honorable  friend 
(Sir  Joseph  Abbott)  has  needed  a  good 
deal  of  the  generosity  of  the  Convention, 
considering  that  this  subject  has  been 
already  exhaustively  dealt  with. 

Mr.  Eraser.— Oh,  no. 

Mr.  SYMON. — The  question  has  been 
decided  at  two  sittings  of  the  Convention 
following  upon  the  Eederal  Convention  of 
1891.  As  honorable  members  will  recollect, 
a  Convention  was  held  in  1891,  the  mem- 
bers of  which  were  chosen  by  the  Parlia- 
ments of  the  different  colonies,  and  the 
proposal  to  retain  this  appeal  to  the  Privy 
Council  was  rejected  by  a  majority  of  two. 
This  Convention,  which  comes  direct  from 
the  people,  and  is  founded  upon  the 
suffrages  of  the  people,  has  thoroughly 
considered  the  subject,  and  at  Adelaide,  in 
1897,  clause  75,  which  took  away  this 
right  of  appeal  to  the  Privy  Council  was 
affirmed  by  a  majority  of  ten.  Again, 
only  a  few  weeks  ago,  during  the  session 
upon  which  we  are  now  engaged,  this 
right  of  appeal  to  the  Privy  Council 
was  taken  away,  and  the  decision  at 
Adelaide  was  adhered  to  by  a  majority 
of  eight.  And,  therefore,  I  say  that  it  is  a 
little  too  much  to  expect  those  who  con- 
stituted that  majority  to  swallow  the 
opinions  they  have  already  expressed  and 
given  effect  to,  unless  there  is  some  very 
good  ground  shown.  And  in  that  respect  I 
venture  to  think  my  honorable  friend  is  mis- 
taken in  saying  that  the  onus  is  upon  those 
who  seek  to  maintain  what  was  decided  at 
Adelaide,  and  again  in  Melbourne;  and  it 
is  for  them  to  show  that  something  has 
taken  place  in  the  meantime,  that  there 
has  been  some  strong  expression,  not  of 
the  wish  of  a  few  banks  or  other  money- 
lending  institutions,  but  in  some  way 
or  other  of  the  great  body  of  the  people 
who  have  sent  us  here.  What  is  it  my 
honorable  friend  relies  on  in  order  to 
justify  this  somersault  on  the  part  of  the 
Convention?  Twenty-six  petitions!  But, 
sir,   if  honorable  members  look   at  these 
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petitions  they  will  see   that  they  are  all 
tarred  with  the  same  brush. 

Mr.  Higgins. — With  the  same  printer's 
ink. 

Mr.  SYMON.— They  all  emanate  from 
the  same  source  ;  they  are  all  couched  in 
the  same  terms;  and  they  were  all,  no 
doubt,  printed  by  the  same  printing  press, 
sent  round  to  these  different  institutions, 
and  signed  in  such  a  fashion  as  to  alto- 
gether negative  the  application  of  any  in- 
telligent consideration  or  even  elementary 
knowledge  to  the  real  subject  which  is  in- 
volved in  them.  Mr.  Wise  pointed  out,  the 
other  day,  some  error  of  statement  to  which 
he  referred  in  the  petitions.  He  might 
have  gone  further  and  said  the  whole 
thing  is  a  series  of  misstatements.  All  the 
petitions  are  alike.  If  honorable  members 
will  take  any  of  them,  they  will  see  that 
they  all  begin  with  :  — 

3.  That  the  right  of  appeal  to  the  Sovereign, 
by  her  subjects  individually,  is  the  most  practi- 
cal tie,  as  well  as  the  most  impressive  symbol  of 
nnity. 

Why,    what   outrageous    error    that   con- 
tains !     Then  again  the  petition  says — 

7.  That  the  possibility  of  an  appeal  secures 
the  advantages  which  your  petitioners  desire, 
though,  in  fact,  it  would  be,  as  now,  only  occa- 
sionally resorted  to,  while  the  increasing  close- 
ness and  readiness  of  communication  with  Eng- 
land will  yearly  diminish  the  cost  and  delay 
which,  to  some  extent,  are  inseparable  from  any 
Court  of  Appeal,  whether  it  be  held  in  one  of 
the  cities  of  Australia  or  London. 

The  petition  admits  that  there  is  cost  and 
•delay.     It  also  states — 

That  the  political  effect  of  depriving  Aus- 
tralians of  this  right  of  approach  to  the 
Sovereign,  which  all  her  other  subjects  possess, 
would  be  gradually,  but  surely,  to  weaken  the 
tie  that  now  binds  them  to  the  empire. 

What  ridiculous  nonsense  that  is  ! 

Mr.  Fraser. — The  petitioners  use  a 
good  many  adjectives. 

Mr.  SYMON.— Could  any  one  after 
that  go  on  to  say,  as  the  petitioners  do  in 
the  10th  paragraph  : — 

That  your  petitioners,   believing  that   their 
feelings  are  shared  by  a  large  number  of  their 
fellow  subjects,  both  in  Australia,  in  the  home 
country,  and  in  other  parts  of  the  empire. 
[Mr.  Symon. 


What  possible  evidence  is  there  of  that  ? 

Sir  John  Fohrest. — They  only  say  they 
believe  it. 

Mr.  SYMON.— If  they  believe  that  they 
will  believe  anything.  Where  is  there 
a  particle  of  testimony  to  support  such  a 
statement  as  that  in  this  petition1?  Then, 
sir,  we  have  the  most  singular  thing  of  all. 
One  petition  comes  from  Tasmania,  signed 
by  four  managers.  They  are  no  doubt  ex- 
cellent and  eminent  bank  managers,  who 
seem  to  be  moved  at  this  menace  to  the 
integrity  of  the  empire.  The  petition  comes 
from  a  colony  from  which,  as  Sir  Joseph 
Abbott  has  just  pointed  out,  during  the 
whole  course  of  its  political  existence,  there 
has  been  only  one  appeal.  What  possible 
knowledge  can  they  have  on  the  subject? 

Sir  Edward  Braddon. — Two  of  these 
bank  managers  are  managers  of  Aus- 
tralian banks. 

Mr.  SYMON. — My  honorable  friend  must 
not  think  that  I  am  disparaging  them  in 
the  slightest  degree.  I  have  said  that  they 
are  no  doubt  estimable  and  eminent  men. 

Sir  Edward  Braddon. — They  are  men 
with  wide  Australian  experience. 

Mr.  SYMON. — I  dare  say  they  are  like 
the  hen  with  one  chick ;  the  hen  learns  to 
love  the  chick  so  much  that  she  thinks  it  is 
a  whole  multitude  of  chicks.  It  makes  no 
difference  to  me  personally  whether  this 
qualified  appeal  which  Sir  Joseph  xlbbott 
wishes  to  secure  is  or  is  not  given,  because, 
if  wre  were  influenced  by  sordid  motives, 
every  other  provision  is  retained  in  regard 
to  the  High  Court.  But  I  do  wish  the 
Convention  to  understand  the  material 
upon  which  they  are  asked  to  reverse 
their  decision,  and  to  continue  this  extra 
Court  of  Appeal.  The  first  statement  in 
this  petition,  as  to  its  being  an  appeal  to 
the  personal  Sovereign,  as  Sir  Edward 
Braddon  by  his  interjection  indicates  that 
he  believes,  is,  I  say,  with  the  greatest  pos- 
sible respect,  the  sheerest  fudge.  It  is 
no  more  a  Court  of  Appeal  to  the  personal 
Sovereign  in  any  respect  than  the  appeal 
to  the  Supreme  Court  of  Victoria  may 
happen    to    be.      The    Privy    Council    is 
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simply  a  court,  neither  more  nor  less, 
like  any  other  in  this  country,  and  the 
statement  could  not  have  been  put  better 
than  it  was  by  Mr.  1  May  ford  at  the  Con- 
vention of  1891,  when,  in  the  course  of 
the  speech  of  Mr.  Wrixon  in  moving  that 
the  appeal  to  the  Privy  Council  should  be 
retained,  he  said — 

Our  own  Court  of  Appeal  will  be  a  Court  of 
Appeal  to  the  Queen  ;  it  will  be  the  Queen's 
court. 

lam  not  complaining  of  honorable  members 
taking  a  different  view,  but  it  shocks  one  to 
hear  this  matter  spoken  of  as  though  you 
were  approaching  the  personal  Sovereign. 

Mr.  Dobson. — No,  no. 

Mr.  SYMON. — It  does  shock  me,  because 
it  is  disseminating  error  throughout  this 
country.  It  is  time  that  all  this  supersti- 
tion should  be  for  ever  done  away  with. 

Mr.  Barton. — Surely  our  Judges  are 
British  Judges,  the  same  as  Judges  in 
England  are. 

Mr.  SYMON.— Exactly  so.  The  Queen 
is  the  fountain  of  all  justice.  The  justice 
is  not  administered  by  the  Queen,  it  is 
administered  in  her  courts.  One  of  these 
courts  is  the  Privy  Council.  You  are  going 
to  create  another  court — the  High  Court 
of  the  Commonwealth — and  whilst  for- 
merly the  unsuccessful  suitor  might  go  to 
the  Privy  Council,  all  we  do  is  to  ask  the 
Queen,  by  this  Constitution,  to  say  that 
that  unsuccessful  suitor  shall  go  to  the 
High  Court  instead. 

Mr.  Barton. — To  another  of  her  courts. 

Mr.  SYMON. — To  another  of  her  courts. 

Mr.  Higgins. — And  no  one  proposes  to 
abolish  it. 

Mr.  SYMON.— Exactly  so. 

Mr.  Kingston. — He  need  not  go  to 
another  hemisphere. 

Mr.  SYMON.— Let  right  be  done  in  the 
High  Court  of  the  Commonwealth  instead 
of  in  the  Privy  Council.  My  right  hon- 
orable friend  (Sir  John  Forrest)  knows  that 
when  a  petition  is  presented  in  a  matter 
of  public  concern,  in  which  a  citizen  has 
been,  or  thinks  he  has  been,  wronged, 
and  that]  isjsent  on  to  the  Queen,  it   is 


answered  under  the  guidance  of  her  ad  I 
— "Let  right  be  done  in  the  Supreme  Court 
of  the  colony  where  the  wrong  is  alleged 
to  have  occurred."  Why  should  not  that 
right  be  done  in  the  Privy  Council,  I 
would  like  to  know  ?  It  is  simply  because 
the  court  in  Western  Australia,  for  example, 
is  the  court  of  Her  Majesty,  and  is  on  the 
spot.  And  if  the  High  Court  of  the  Com- 
monwealth is  established,  then  right  will 
be  done  as  between  the  subjects  of  Her 
Majesty  in  that  court  upon  appeal,  as  well 
and  as  effectually  as  in  the  Privy  Council. 
Sir,  this  pretended  sacredness  which  is 
sought  to  be  associated  with  the  Privy  Coun- 
cil is  astounding.  The  Legislature  has  taken 
away  from  the  Privy  Council,  even  now,  in 
a  great  variety  of  matters,  things  which 
had  been  done  under  its  jurisdiction  pre- 
viously. The  Judicial  Committee,  as  it 
now  exists,  was  only  established  in  1833. 
Honorable  members  who  advocate  the 
retention  of  the  appeal  seem  to  think  that 
it  has  some  particular  sanctity  because  of 
age — long  establishment — but  it  has  only 
existed  since  1833. 

Sir  Joseph  Abbott. — There  were  no 
free  Parliaments  then  ;  they  were  all 
Crown  colonies. 

Mr.  SYMON.— Will  my  honorable  friend 
believe  that  the  Imperial  Parliament 
actually  withdrew  from  the  Privy  Coun- 
cil all  probate  and  matrimonial  appeals  in 
1857,  and  all  Admiralty  appeals  in  1876  ? 
To  suggest,  as  my  honorable  friend  does, 
that  the  Imperial  Government  would  not 
sanction  the  withdrawal  of  Australian  ap- 
peals on  the  establishment  of  the  High  Court 
is  to  assume  that  it  will  not  do  what  it  has 
been  doing  all  along.  The  Judicial  Com- 
mittee of  the  Privy  Council,  being  simply 
a  court  like  any  other  court,  is  liable  to  be 
swept  away  at  any  moment.  Then  we 
are  told,  with  the  view  of  retaining  this 
appeal — "  You  are  taking  some  inalienable 
right  of  the  people."  What  right  1  There 
is  not  one  man  in  10,000  in  Australia  who 
knows  or  has  ever  heard  of  the  existence 
of  an  appeal  to  the  Privy  Council.  Of  what 
value  is  the  appeal  to  the  Privy  Council 
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to  the  man  in  the  street  1  What  is  the 
good  of  the  appeal  to  the  multitude,  who 
never  go  to  law,  or  who,  if  they  do  go  to 
law,  have  not  the  means  of  indulging  in 
the  expensive  luxury,  if  they  are  defeated, 
of  an  appeal  to  the  Privy  Council  1 

Sir  Joseph  Abbott. — What  is  the  good 
of  gaols  to  men  who  never  go  into  them  1 

Mr.  SYMON. — My  honorable  friend  says 
he  has  been  concerned  in  twelve  or  fifteen 
appeals  to  the  Privy  Council.  He  knows 
perfectly  well  that  before  an  appeal  can 
take  place  a  large  deposit  has  to  be  made 
by  way  of  security  for  costs. 

Sir  Joseph  Abbott. — That  is  not  the  case. 

Mr.  SYMON. — You  have  to  give  security. 

Sir  Joseph  Abbott. — That  is  a  very 
different  thing. 

Mr.  SYMON.— How  many  of  these 
banks  who  are  anxious  to  retain  this  instru- 
ment under  their  control  would  be  willing 
to  give  the  security  for  a  poor  man  unless 
they  got  a  very  excellent  security  put  into 
their  coffers  or  their  vaults  ? 

Mr.  Reid. — They  are  constantly  doing 
it! 

Mr.  SYMON.  — How  many  of  them 
would  assist  in  that  process  1 

Mr.  Eraser. — They  lose  money  by  the 
poor  man  just  as  they  do  by  the  other. 

Mr.  Retu. — Just  look  at  the  Queensland 
National  Bank. 

The  CHAIRMAN.— Order.  I  must  ask 
honorable  members  not  to  interrupt  the 
speaker. 

Mr.  SYMON. — Now,  sir,  my  honorable 
friend  spoke  as  though  any  of  us  were 
disposed  to  disparage  in  any  way  what 
ever  this  Judicial  Committee  of  the  Privy 
Council.  I  have  never  in  this  chamber, 
or  elsewhere,  disparaged  the  Judges  of 
that  court.  I  have  the  highest  esteem 
for  their  capacity  and  for  their  integrity, 
and  for  the  dignity  with  which  their  pro- 
ceedings are  conducted.  But  I  do  say 
that  the  Privy  Council  never  was  a 
Court  of  Appeal  for  the  English  people. 
The  English  people  would  not  have  the 
Privy  Council  as  a  Court  of  Appeal.  They 
swept  away  every  possible  jurisdiction 
[Mr.  Symon. 


it  had  over  citizens  in  the  British  Isles,  and 
they  decline  to  allow  it  to  deal  with  any 
suit  brought  in  any  of  the  courts  dealing 
with  thehighestinterestsof  some  40,000,000 
of  people,  as  there  are  now.  But  it  was 
considered  good  enough  for  the  colonics — 
it  was  so  considered  even  at  a  time 
when  its  delays  and  abuses  were  a  scan- 
dal ;  and  it  was  for  that  reason  I  referred 
the  other  day  to  the  proceedings  of  the 
commission  which  sat  in  this  colony,  when 
the  quotations  from  The  Times  were  made 
use  of.  The  Privy  Council  was  reserved 
for  the  colonies  and  dependencies;  and 
that  arose,  as  my  honorable  friend  will  find, 
From  the  old  Crown  colony  days.  It  owes 
its  origin  to  the  old  Crown  colony  times. 
And  it  was  owing  to  the  incongruity  of  that 
position  that  I  used  the  expression  in  Ade- 
laide that  the  appeal  to  the  Privy  Council 
was  an  anachronism,  and,  as  to  its  proce- 
dure, an  iniquity.  The  judgments  <>f  that 
court  are  not  now  to  be  characterized  as  not 
rising  to  the  full  height  to  which  they  should 
rise,  as  the  judgments  of  every  British 
court  do  ;  but  because  the  Privy  Council 
is  the  offspring  of  the  Crown  colony  times, 
and  no  colony  nnce  the  era  of  responsible 
government  owes  any  of  its  allegiance  to 
this  particular  court.  There  is  another 
error  which  is  being  circulated  broadcast 
throughout  this  community  ;  and  it  is 
because  I  do  not  wish  these  errors  to  be 
so  circulated  that  I  take  the  liberty  of 
alluding  to  them.  This  court  is  not  the 
highest  court  in  the  empire,  as  stated 
in  the  petitions  that  have  been  presented 
to  the  Convention.  The  highest  court 
in  the  empire  is  the  House  of  Lords,  and 
the  citizens  of  the  British  Empire  else- 
where than  in  England  are  deprived  of 
the  right  of  appealing  to  the  House  of 
Lords.  The  House  of  Lords  is  the  only 
court  in  the  empire  that  does  not  reverse 
its  own  judgments.  It  is  the  only  court 
in  the  empire  that  calls  to  its  aid  the 
Judges  of  the  English  Bench  in  order  to 
advise  it,  to  the  end  that  final  and  perfect 
justice  may  be  secured.  But  the  Privy 
Council,  on  the  other  hand,  does  reverse 
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>wn  judgment*,  and  the  d- 
tin-  I'rivy  Council    arc  not  tin-   governing 
deed  lions     throughout     English  ipeaking 
countries.     Therefore,  irhen  I  "'I  in 

these  — 1  do  not  wish  to  use  any  hard  ex- 
pre  Ion  a1  .-ill  In  n  peel  oJ  I bem  ;  but 
uhni  it  is  said  in  these  stereotyped  peti 
tions  that  this  in  the  highest  court,  the 
highest  appeal  to  the  Sovereign,  the 
in. ui  ia  misleading  and  mischievous,  and 
tint  idea  ought  tobe  diisipated in  theeyes 

of  all  the  people  of  Australia.  And  wlicn 
my  honorable  friend  tells  us  that  the 
Imperial  authorities  would  not  give  their 

assent  to  this  Constitution  because  of  this 
portion  of  it— because  of  this  withdrawal 
of  the  power  of  appeal  in  certain  cases  so 
contained  in  it— 1  say  that  is  an  assump- 
tion foi  which  there  is  no  warrant  whatever. 
Sir  JOSBPH  ABBOTT. — I  did  not  say  so. 

Mr.    SYMON. — My    honorable    friend 

warned  this  Convention  that  if  this  Hill 
be  sent  home  the  probability  is  that  it 
will  he  treated  as  the  Judicature  Act  in 

Canada    was   treated.      Why,  in  that 

the     Constitution     provided     for    i. 

appeals;  and  therefore  the. Judicature  Act, 
woidd  have  been  ultra  vires  of  the  Con 
stitution  if  this  proposal,  unless  by  the 
express  assent  of  Her  Majesty,  had  been 
contained  in  it.  All  we  ask  under  this 
I         ;  it  ut  ion     now     is    that    the    Queen's 

court  to   determine    Australian    appeals 

shall  sit,  here,  and  not    in    England  ;   shall 
sit  unionist  the  people  to  whom   just  i 
to   !"•   a<  I  ministered.     Surely   no  one   will 
bat  the  ah?  of  Rngland  is  more  favor- 
able  to  justice  than  the  aii-  of  Australia, 

or  that  if  the  court  sits  in  this  country 
CO,  in  some  way  or  other,  cannot 
bre.it  he  our  air  and  live.  The  position 
simply  is  that  in  the  one  cate  you  will 
a  court  sitting  in  Australia,  and  in 
the  other  a  court  sitting  in  England 
Now,  sir,  I  pass  by  very  briefly  all  t 
matteri  in  relation  to  delay  and  exr> 

i  SSJI  only  say  that  if  there  would  be  more 
delay,  or  as  much  delay,  in  taking  appeals 
before   the    High    Court   of  Australia  as 

there     is    in    relation     to    I'rivy     Council 


appeals,  we  oughi   to  bide  our  he* 
ihame.    The  verj  rel  urns  which  my  bonot 

able  friend  has  produced  show  that   in  the 
colony   with   which   I   am  best  acquaj 
the  ftverage  during  the  last  33  years  was 
l    vear  and  B  months,  and   during   the 

last  1  7  years  was  'I  years  and  1  month 

that  if  any  inference  i.-.  to  be  drawn 

Sir  .John    FOSBMT.      What  is  the  aver- 
ffltl 

Mr.    SYMON.  —  My     right     honorable 
friend   can   calculate    that  for  him-df.      I 

;iin  only  taking  SirJosepfa  Abbott's  return. 

During  the  last  seventeen  years  tlie  aver- 

age  has  been  four  montb    Longer  than  it 

was  taking  the  whole  period  of  33  ye.. 

Sir   Kowako   BRADDON. — Take  the  a 
age  for  Queensland, 

Mr.   SYMON.      1    point   out    that    the 
Queensland   return   is  only  for  the 
three  or  lour  years. 

Sir  JOSBNI   ABBOTT. — Ten  years. 

Mr.  SYMON. — No,  my  honorable  friend 

is  mistaken.  The  printed  return  which  1 
have  here  is  from  1892 — six  years. 

Sir.JoiiN  FoBBBST.     -They  are  improving. 

Mr.    SYMON.  —  My    honorable    friend 
mUst  understand 

Sir  John    FOBBBST.      The?   are  <|uicker 
now  than  they  used  to  be 

Mr.    SYMON.  —  My    honorable    friend 
must  take  the  figures  J   have  got.     I  am 

oing  to  take  time  in  analysing  ' 
figures.      1    take-    those    which    Sir  Joseph 

Abbott  hai  brought  befo  ommittee, 

sad  l  say  that  according  to  that  return,  in 

my  own  colony,  the  delay  has  been  in- 

ing  during  tin  renteen  y< 

and  when  my  bonorable  friend  says — and 

I  am  (piite  sure  he  is  ipeaking  from 

perienee  of  his  own— that   local  pro 

ings  som. •times  take  as  Ion/  I  ...  t  tell 
him  that  in  our  colony,  where  there  is  an 
insolvency  appeal  to  the  Supreme  Court, 
the  average  time  has  been  something  like 
35  to  42  days  during  the  last  ten  or 
twelve  years.  But  I  do  not  say  there  may 
not  be   delay    in   colonial    courts.      Surely 

that  is  no  justification  for  delays  in  other 

courts;  and  1  do  say  that  the  delay  which 
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takes  place  in  connexion  with  the  trans- 
cript is  just  as  much  part  of  the  appeal 
and  incidental  to  the  appeal  as  any  other 
part  of  it.  We  are  not  talking  of  the 
delay  being  attributable  to  the  Judges. 
We  presume  that  they  will  do  their  work. 
We  are  speaking  of  the  delay  occasioned 
by  appeal  to  the  Privy  Council ;  and 
on  the  point  of  delay  it  is  impossible  to 
believe  that  there  will  not  be  a  great 
saving  of  time  by  leaving  these  appeals 
finally  with  the  High  Court  instead  of 
taking  them  to  the  Privy  Council.  But, 
again,  I  point  out  to  my  honorable  friend 
that  he  is  superadding  the  appeal  to  the 
Privy  Council  to  the  appeal  to  the  High 
Court.  We  are  to  have  an  appeal  to  the 
High  Court  first  of  all,  and  if  there  be 
delay  there  you  are  to  have  a  greater 
delay  superadded  to  that  by  an  appeal  to 
the  Privy  Council.  But  this  amendment 
is  going  to  do  even  more  than  that.  Hon- 
orable members  cannot  surely  realize  what 
they  are  asked  to  assent  to.  They  are 
asked  to  assent  to  a  provision  which  will 
render  it  necessary  for  every  litigant  to  go 
to  the  Privy  Council  in  England  to  ask 
for  leave  to  appeal.  This  will  have  the 
effect  of  adding  an  additional  stage  of 
torture  to  the  litigant. 

Sir  Joseph  Abbott. — That  is  the  same 
as  in  Canada. 

Mr.  SYMON.—  Then  I  say  that  the 
Canadian  system  is  a  monstrous  oppres- 
sion upon  the  people. 

Sir  Joseph  Abbott. — They  do  not  think 
so. 

Mr.  SYMON.— Indeed  they  do;  and, 
as  my  honorable  friend  knows,  the  Privy 
Council  has  declined,  except  in  cases  of 
the  highest  consequence,  to  grant  leave  to 
appeal  at  all. 

Mr.  Reid. — So  they  will  under  this. 

Mr.  Isaacs. — The  other  party  will  be 
in  suspense  the  whole  time. 

Mr.  SYMON. — Not  only  in  suspense, 
but  he  is  carried  to  the  Privy  Council 
against  his  will,  where  he  has  to  resist  a 
petition  for  leave  to  appeal.  Therefore 
this  amendment,  which  my  honorable 
[Mr.  Symon. 


friend  actually  proposes  with  a  view  to 
saving  expense,  will  ©Triplicate  the  expense 
of  Privy  Council  appeals,  and  add  them  on 
to  the  cost  of  appeals  to  the  High  Court  of 
the  Commonwealth  as  well.  That  is  the 
economy  which  my  honorable  friend  is 
going  to  procure.  Then  my  honorable 
friend  points  triumphantly  to  the  cheap- 
ness of  these  appeals.  He  says  a  return 
placed  before  us  shows  that  the  cost  is 
under  £260  or  £250  a  case,  and  one  ap- 
peal cost  £600.  The  average  of  our  own 
colony  has  been  £262. 

Sir  Joseph  Abbott. — That  would  be  the 
honorable  member's  fee  in  one  case. 

Mr.  SYMON.— That,  as  my  honorable 
friend  knows  quite  well,  represents  only 
the  costs  of  the  successful  party  before  the 
Privy  Council.  Those  represent  the  taxed 
costs.  The  cost  of  an  appeal  to  the  liti- 
gants is  anything  you  like  over  £1,000. 
What  is  the  use  of  the  public  of  this  country 
being  gulled  by  a  return  of  that  kind  ? 
The  costs  of  the  other  side  have  to  be  paid 
also,  and  the  costs  of  solicitor  and  client 
have  to  be  paid  in  addition.  So  that  you 
have  an  amount  of  anything  you  like  from 
£1,000  to  £2,000  as  the  expense  of  this 
little  performance.  One  is  astonished  at 
their  moderation  !  I  pass  by  these  mat- 
ters of  expense  and  delay.  I  do  not  rest 
my  claims  as  to  the  High  Court  appeal 
on  these  grounds.  I  base  them  upon  far 
higher  grounds.  We  have  altogether 
misconceived  our  mission  here,  if  our  task 
is  not  that  of  bringing  these  colonies 
together  in  federal  union,  and  of  welding 
them  into  a  great  nation,  self-contained 
and  self-sufficing  in  every  possible  way. 
These  are  the  words  I  used  before,  and  I 
emphatically  adhere  to  them.  Thirty 
years  ago  a  great  statesman  and  orator  in 
England  said — 

England  is  the  living  mother  of  great  nations 
on  the  American  and  on  the  Australian  Con- 
tinents, which  promise  to  endow  the  world  with 
all  her  knowledge  and  all  her  civilization,  and 
with  even  something  more  than  the  freedom 
she  herself  enjoys. 

That  is  an  aspiration  which  we  are  trying 
to  work  out  here.     And  yet,  although  we 
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are  to  endow  the  world  with  all  this 
knowledge  and  civilization,  and  even  with 
more  than  England's  freedom,  we  are  not 
fit  to  endow  our  own  people  with  justice. 
That  is  the  confession  involved  in  the 
honorable  member's  amendment.  We  are 
not  fit  for  the  first  duty  of  a  nation,  the 
duty  of  dispensing  final  justice  among  our 
own  citizens. 

Sir  John  Forrest. — We  are  not  a 
nation,  we  are  only  a  part  of  it. 

Mr.  SYMON. — We  are  surely  trying  to 
constitute  ourselves  a  nation  under  the 
British  Crown. 

An  Honorable  Member. — No. 

Mr.  SYMON.— Then  what  is  the  good 
of  this  talk  about  nationhood  and  all  this 
eloquence  we  heard  from  my  honorable 
friend  himself  as  to  establishing  a  nation 
in  Australia  ?  Some  men  seem  to  me  not 
to  be  able  to  rise  to  the  full  height  of  the 
great  theme,  or  of  the  task  on  which  we 
are  engaged — that  we  are  establishing,  if 
we  can,  a  nation  within  the  empire. 

Mr.  Fraser. — Part  of  the  empire. 

Mr.  SYMON. — A  nation  under  the 
Crown  of  England — a  federal  monarchy. 
I  would  scorn  to  have  a  seat  in  this  Con- 
vention if  that  is  not  the  goal  which  is 
supposed  to  lie  in  front  of  us.  We  are 
not  going  to  part  from  the  empire,  but  wre 
are  engaged  in  the  task  of  consolidating 
these  colonies  into  a  nation  under  the 
English  Crown,  and  we  are  to  have  a 
National  Court.  But  some  members  wish 
to  have  it  a  National  Court  only  in  name, 
and  to  affix  to  it  a  badge  of  inferi- 
ority. That  is  not  the  spirit  of  patriotism 
that  I  like  to  see.  I  call  that  a  sort  of 
Little  Australian  policy,  and  my  honorable 
friend  (Sir  Joseph  Abbott),  is  in  this 
matter,  really  the  leader  of  the  Little  Aus- 
tralians. A  much  larger  question  is  in- 
volved than  my  honorable  friend  seems 
to  grasp.  I  protest  against  the  sugges- 
tions that  have  been  uttered  about  this 
decision  which  is  embodied  in  the  Bill 
being  revolutionary. 

Mr.  Fraser. — They  believe  it  to  be  so. 

Mr.  SYMON.— Who  believes  it  to  be  so? 


Mr.  Fraser. — Those  who  signed  the 
petitions. 

Mr.  SYMON.— I  can  hardly  credit  them 
with  that  belief.  I  do  not  reproach  them; 
but  to  say  that  this  is  the  most  pracl 
lie  as  well  as  the  most  expressive  symbol 
of  unity  throughout  the  empire  is,  I 
think,  a  statement  which  has  not  been 
weighed  as  it  ought  to  have  been.  The 
tie  which  unites  us  to  the  mother  coun- 
try is  the  silken  bond  of  kinship — it  is 
the  indissoluble  tie  of  interest  and  affec- 
tion, and  the  flag  is  the  symbol  and  the 
visible  link,  not  a  court  of  law  to  which 
we  can  appeal. 

Mr.  Fraser. — This  is  very  sentimental 
language. 

Mr.  SYMON.— So  far  as  1  am  con- 
cerned, I  have  no  wish  to  sever  any  link, 
however  slight  it  may  appear  to  be.  I 
am  not  Australian  born  myself,  but  this 
is  my  country ;  it  is  my  home.  For  all  that, 
I  do  not  wish  for  one  moment  to  loosen 
any  tie  which  connects  us  with  the  mother 
country.  I  am  proud  to  belong  to  the 
race — the  race  which  is  first  among  the 
strong  ones  of  the  earth,  the  race 
whose  footfall  is  heard  in  every  clime,  and 
I  declare  that  I  shall  never  willingly  lift 
nor  hand  nor  voice  to  aid  in  what  1  should 
consider  a  stupendous  act  of  folly  in  at- 
tempting, in  any  degree,  to  weaken  the 
ties  which  unite  Australia  to  the  mother 
country.  I  do  resent  the  imputations 
which  are  made,  in  order  to  further  this, 
amendment  of  my  honorable  friend,  that 
those  of  us  who  adopt  the  view  I  take  are 
actuated  by  such  a  desire  as  that. 

Mr.  Fraser. — We  never  said  so. 

Mr.  SYMON. — It  is  misrepresentation 
the  most  gross,  and  calumny  the  most 
wicked,  to  suggest  that  those  of  us  who 
seek  to  bring  about  this  reform  desire  to 
loosen  the  bonds  that  unite  us  with  the 
mother  country. 

Mr.  Fraser. — That  is  an  assumption 
which  we  have  never  hinted  at. 

Mr.  SYMON.— Those  who  talk  in  so 
foolish  a  way  about  separation  and  emblems 
and  links  are  either  deceived  themselves 
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or  they  are  seeking*  to  deceive  other  people. 
I  am  glad  to  think  that  Mr.  Justice  Hol- 
royd,  the  president  of  the  Imperial  Fede- 
ration League  of  Victoria,  is  reported  to 
have  said,  in  a  letter  written  with  regard 
to  the  suggestion  that  that  body  should 
join  in  the  agitation  against  that  portion 
of  the  Federal  Constitution  Bill  which 
creates  an  Australian  Court  of  Appeal  and 
discontinues  the  right  of  appeal  to  the 
Privy  Council,  that  in  addition  to  the 
delay  and  expense  which  the  Privy  Coun- 
cil jurisdiction  engenders,  the  existence 
of  that  power  is  rather  a  stumbling-block 
than  otherwise  to  the  larger  cause  of 
British  unity,  and  that  he  supports  the 
proposal,  if  not  in  detail,  in  regard  to  an 
Australian  Appellate  Court. 

Sir  Joseph  Abbott. — The  Privy  Council 
has  been  a  blessing  to  Victorian  appel- 
lants. 

Mr.  SYMON.— My  friend  ought  not  to 
say  that.  At  any  rate,  I  am  content  to 
rest  on  the  authority  of  so  distinguished  a 
Judge  and  so  loyal  a  subject  as  Mr.  Justice 
Holroyd,  president  of  the  Imperial  Federa- 
tion League  of  Victoria.  But  there  are 
one  or  two  other  grounds  that  my  honor- 
able friend  has  stated  which  are  perhaps 
more  intelligible,  although  the}7  are  no 
firmer  than  those  to  which  I  have  already 
referred.  The  English  capitalist  and  in- 
vestor is  trotted  out. 

Sir  Joseph  Abbott. — I  rise  to  order.  I 
never  referred  to  the  English  investor  or 
the  English  capitalist. 

The  CHAIRMAN.  —  The  honorable 
member  (Mr.  Symon)  did  not  say  that 
Sir  Joseph  Abbott  did  refer  to  the  Eng- 
lish capitalist  and  investor.  Mr.  Symon 
said  the  English  capitalist  and  investor 
was  "  trotted  out,"  but  he  did  not  say  by 
whom. 

Sir  Joseph  Abbott. — He  said  by  me. 

Mr.  SYMON.— I  said  nothing  of  the 
kind.  My  honorable  friend  is  getting 
rade  as  well  as  disorderly. 

The  CHAIRMAN.  -I  think  honorable 
members  had  better  not  make  personal 
remarks. 

[Mr.  Symon. 


Sir  Joseph  Abbott.  —  I  will  take  a 
ruling  as  to  whether  the  honorable  mem- 
ber (Mr.  Symon)  is  in  order.  The  honor- 
able member  commenced  any  rudeness 
there  may  be. 

The  CHAIRMAN.— It  would  be  far 
better  if  no  personal  allusion  were  made 
by  Mr.  Symon  or  anybody  else.  I  will 
ask  the  honorable  member  (Mr.  Symon)  to 
address  the  Chair. 

Mr.  SYMON. — I  have  been  addressing 
the  Chair  throughout,  Sir  Richard.  I 
made  no  reference  to  the  honorable  mem- 
ber (Sir  Joseph  Abbott),  and  I  do  com- 
plain of  a  point  of  so-called  order  being 
raised  of  this  kind,  when  I  made  no  state- 
ment in  regard  to  the  honorable  member. 
I  was  referring  to  petitions  which  are  be- 
fore the  House,  and  I  was  saying  that  the 
bogy  of  the  English  capitalist  is  trotted 
out.  It  is  said  in  a  petition  that  the  abo- 
lition of  the  Privy  Council  would  "  in- 
jure business  and  discourage  the  invest- 
ment of  British  capital  in  Australia." 
Another  writer  says  —  "  Will  the  English 
merchant  and  capitalist  be  satisfied  with 
a  system  which  compels  him  to  accept 
the  law  of  an  Australian  court  in  dispute 
about  contracts  and  other  issues,  which  he 
may  be  obliged  to  litigate  ? " 

Mr.  HOWE  (South  Australia).— I  wish 
to  call  attention  to  the  state  of  the  House. 
It  is  not  fair  that  a  speech  like  this  should 
be  listened  to  by  so  small  a  number  of 
members.  It  would  seem  as  though  some 
honorable  members  had  made  up  their 
minds  to  ignore  the  speech. 

The  bells  were  rung,  and  a  quorum  hav- 
ing been  formed, 

Mr.  SYMON  resumed. — Sir  Richard,  I 
am  sure  I,  perhaps,  may  be  pardoned  for 
saying  I  am  obliged  to  my  honorable 
friend  (Mr.  Howe),  but  I  have  no  desire 
that  any  honorable  member  should  sit 
in  the  chamber  if  he  has  no  wish  to 
listen  to  the  views  I  am  endeavouring  to 
put  forward  on  behalf  of  the  resolution 
which  the  Convention  has  already  arrived 
at.  I  was  referring  to  points  that  have 
been  taken  in  support  of  the  continuation 
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of  this  appeal,  and  to  the  foot  thai 
is  laid  upon  the  statement  that  the  I 
lisli  capitalist  and  investor  will  be  dis- 
couraged, and  will  not  invest  his  money  in 
Australia  or  Australian  securities,  if  this 
extra  Appellate  Court  is  not  available.  A 
contention  of  that  kind  simply  amounts 
to  saying  that  the  justice  which  is  good 
enough  for  the  people  of  Australia  is  not 
good  enough  for  those  who  dwell  in 
another  hemisphere.  I  can  hardly  believe 
that  any  one  can  seriously  suggest  that 
such  a  result  would  happen.  I  can  hardly 
understand  how  such  rubbish,  if  I  may  be 
forgiven  for  so  describing  it,  can  be  put 
iti  solemn  black  and  white. 

Mr.  Eraser. — May  there  not  be  very 
serious  conflicting  interests'? 

Mr.  SYMON.— Not  a  bit.  There  is  a 
petition  here,  I  am  exceedingly  sorry  to 
see  on  the  records  of  this  Convention. 
It  is  the  petition  of  the  Metropolitan 
Board  of  Works  of  this  great  city  of 
Melbourne.  It  is  because,  I  suppose, 
of  its  solemnity  that  the  petition  is 
committed  to  parchment,  which  bears  a 
huge  red  seal  of  the  most  conspicuous  kind. 
The  petition  actually  contains  a  statement 
that  the  abolition  of  the  Court  of  Appeal 
would  seriously  derogate  from  the  exist- 
ing rights  of  creditors  and  contractors 
with  the  petitioner,  and  would  materially 
weaken  the  credit  and  put  difficulties  in 
the  way  of  the  petitioner  when  floating 
loans  in  the  United  Kingdom,  as  it  may 
be  necessary  for  the  petitioner  to  do 
hereafter. 

Mr.  Higgins. — How  about  the  American 
states  ? 

Mr.  SYMON.— Without  referring  to 
the  American  states,  this  petition  from 
the  metropolitan  city  of  Victoria,  with  a 
population  of  half-a-million,  actually  puts 
on  permanent  record  that  the  taking 
away  of  the  right  of  appealing  to  a  court 
sitting  in  England  will  weaken  the 
credit  of  that  immense  concern,  which 
already  owes  to  the  Government  of  this 
colony  two  and  a  half  millions  of  money, 
and  also  owes  to  the  bond-holders  of 
[145  J 


England,  I  think,  something  like  one  or  two 
millions  of  money.      Is  that  the  founda- 
tion   upon    which    the    public    credit    of 
the  metropolitan  city  of  this  colony  re 
Is  there  any  sane    man    who    will    really 
vindicate  a  statement  of  that   kind  ?     1  - 
there  a  Premier  in  this  Convention  who 
will  get  up,  and,  on  his  responsibility, 
that  public  stocks  will  fall  if  the  Imperial 
Parliament  substitutes  one  Queen's  court 
for  another,  or  because  it  is  simply  pro- 
vided that  the  High  Court  of  Appeal  shall 
no  longer  sit  in  a  poky  room  at  White- 
hall, but  shall  sit  in  Australia?    We  are  in 
the  habit  of  telling  children  when  they  say 
anything  that  is  naughty,  that  they  ought 
to  rinse  their  mouths.       The  records  of 
this  Convention  should  be  rinsed  of  such 
a  petition,  reflecting,  as  it  does,  on  the 
credit  of  one  of  the  greatest  cities  under 
the  sun,  and  declaring  that  it  is  an  ele- 
ment  in  the   security   for  its  loans  that 
some  particular  court  should  exist.     Eng- 
lish capitalists  look  for  tangible  security 
and   high  interest.     What  do  they  care 
whether  there  is  a  court  in  one  country  or 
a  court  in  another  ?     Is  it  expected  that 
they  will  make  it  a  condition  of  all  their 
loans   that    there    should   be  a  right   of 
appeal  to  the  Privy  Council  ? 

Mr.  Fraser. — They  are  very  careful  of 
the  integrity  of  the  country. 

Mr.  SYMON. — Of  course  they  are,  but 
what  has  one  court  of  appeal  more  than 
another  to  do  with  the  integrity  and  secu- 
rity of  the  country  ?  What  they  look  at 
is  the  law,  order,  and  good  government  of 
the  country.  It  is  a  grave  reflection  upon 
the  credit  of  these  colonies  that  such  state- 
ments should  be  made.  In  addition  to 
our  own  security,  it  is  the  British  flag  and 
the  British  fleet  that  these  money  lenders 
look  to,  over  and  above  the  value  which 
they  have  in  the  ordinary  taxpaying  power 
of  the  citizens  of  the  country.  I  should 
like  to  ask  any  honorable  member  to  tell 
me  of  any  appeal  to  the  Privy  Council 
made  by  the  holder  of  Australian  security? 
I  do  not  know  of  any. 

Mr.  Reid. — There  never  would  be  one. 
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Mr.  SYMON.— No.  Yet  this  is  put 
forward  to  throw  dust  into  the  eyes  of  the 
people,  and  to  suggest  that  the  credit  of 
this  great  country  is  dependent  upon  the 
existence  of  two  appellate  courts  instead 
of  one.  Then,  it  is  said  that  the  English 
trader  will  lose  confidence.  Could  there 
be  anything  more  preposterous  ?  He  will 
not  lose  confidence  unless  he  loses  his  case. 
Every  unsuccessful  litigant  loses  confidence 
in  the  tribunal  which  decides  against  him. 

Mr.  Reid. — Hear,  hear.  I  have  heard 
some  hard  things  said  against  the  Privy 
Council. 

Mr.  SYMON.— Yes,  and  so  have  I. 
Even  that  august  tribunal  does  not  escape 
denunciation  by  unsuccessful  suitors.  It 
is  not  justice  that  those  who  call  out  for 
every  possible  court  of  appeal  want,  it  is 
victory.  They  are  like  the  man  in  the 
American  court  who  looked  very  timid 
and  nervous.  The  Judge,  thinking  that 
he  was  uneasy,  said — "Do  not  be  afraid, 
prisoner,  justice  will  be  done."  "  Great 
heavens,  Judge,"  said  the  prisoner,  "that 
is  just  what  I  am  afraid  of."  That  is 
exactly  the  condition  of  things  which  affects 
those  banks  and  other  money-lending  insti- 
tutions which  are  struggling  for  this  extra 
and  distant  Court,  of  Appeal.  They  want  — 
and  no  blame  to  them — victory  in  their 
litigation,  and  if  they  can  get  it  upon  any 
ground,  either  of  law  or  of  fact,  they  are 
willing  and  ready  to  secure  it  by  all  the 
means  at  their  disposal.  But  what  about 
the  American,  and  the  German,  and  the 
other  foreign  merchants  who  do  business 
with  us  ?  How  about  their  confidence  ? 
Are  they  to  have  a  special  court  of  appeal 
for  their  own  particular  disputes? 

Mr.  Fraser. — They  come  here  at  their 
peril. 

Mr.  SYMON. — They  come  here  for  ex- 
actly the  same  reason  as  every  English 
merchant — to  make  money. 

Mr.  Fraser. — They  have  not  the  same 
rights. 

Mr.  SYMON. — They  have  the  same 
right  as  every  British  merchant  to  have  jus- 
tice done  to  them  in  the  highest  courts  of 
[Mr.  Symcn. 


appeal  available.  But  is  it  proposed  that 
they  shall  have  the  right  to  appeal  to 
the  courts  of  their  own  country  ?  What 
about  our  own  fellow  citizens  who  go 
to  England'?  What  becomes  of  this 
birthright  of  theirs  if  they  bring  an 
action  in  England  against  the  English 
merchant  with  whom  they  have  had  deal- 
ings 1  They  cannot  appeal  to  the  Privy 
Council.  They  must  surrender  this  birth- 
right of  theirs,  and  if  they  want  a  court 
of  ultimate  appeal  they  must  go  to  the 
House  of  Lords.  They  must  go  to  the 
courts  of  appeal  available  to  them  in 
England,  and  be  content  with  such  justice 
as  is  meted  out  to  them  there.  What 
English  capitalist  knows  anything  about 
this  right  of  appeal  to  the  Privy  Council  ? 
Which  of  them  has  presented  any  peti- 
tions on  the  subject  to  the  Convention  ; 
which  of  them  has  dared  to  say  to  us  or 
to  any  one  else  that  he  cannot  trust  the 
justice  of  the  High  Court  of  Federated 
Australia?  The  whole  thing  is  a  grave 
indictment  of  the  administration  of  justice 
in  the  Commonwealth  we  are  seeking  to 
form.  It  is  left  to  some — may  I  say  foolish? 
— people  amongst  ourselves  to  place  this 
stain,  and  stain  it  is,  upon  the  name  and 
credit  of  Australia.  We  are  not  making 
a  Constitution  for  the  merchants  and 
people  of  Englaud ;  we  are  making  a  Con- 
stitution for  the  people  of  Australia, 
and  we  ought  to  bear  that  in  mind. 
My  honorable  friend  said  that  there 
was  local  influence,  this  colonial  bias, 
as  it  has  been  described.  If  that  means 
that  there  is  an  improper  influence  felt 
here,  or  something  in  the  nature  of  cor- 
ruption, no  one  has  dared  to  say  so.  It 
would  be  a  scandal  if  any  one  said  it.  But 
if  it  means  a  knowledge  of  colonial  ideas, 
conditions,  and  surroundings,  no  lawyer 
in  his  senses  would  deny  that  that  is 
absolutely  essential.  How  are  you  to  de- 
cide these  questions  of  the  rivers  ? 

Sir  Joseph  Abbott. — Unless  you  go  up 
to  the  Darling,  I  suppose  ? 

Mr.  SYMON.  —  You  have  conflicting 
decisions   in    England    as    to    what    is   a 
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navigable  river;  yon  have  decisions  upon 
the  subject  in  America;  and  unless  yon 
hate  a  court  conversant  with  the  condi- 
of  things  here  you  cannot  get  that 
judicial  appreciation  of  the  real  matter  to 

be  determined  which  LS  essential 

Mr.  Carruthers. — Cannot  you  get 
those  conditions  in  in  evidence? 

Mr  SYMON, — You  cannot  get  them  in 
in  evidence. 

Mr.  Caurutheks. — Of  course  you  can. 

Mr.  SYMON.— If  you  got  them  in  in 
evidence — some  of  them — you  could  not 
get  them  appreciated  as  they  would  be 
appreciated  by  those  conversant  with  the 
country. 

Mr.  Carruthers. — Then  the  court  would 
be  deciding  the  case  upon  matters  that 
were  not  evidence. 

Mr.  SYMON.— My  honorable  friend 
knows  that  every  contract  is  determined 
by  the  surrounding  circumstances  of  the 
business  to  which  it  is  applicable. 

Mr.  Carruthers. — That  is  in  evidence. 

Mr.  SYMON.— One  of  the  most  in- 
fluential newspapers  in  this  colony,  the 
Age,  with  a  view  to  getting  over  this 
difficulty,  said  that  the  presence  of  a 
representative  in  the  Privy  Council  of  the 
colonies  is  a  guarantee  that  Australian 
ideas  will  always  have  an  exponent  there. 
But  then  I  thought  we  did  not  want  Aus- 
tralian ideas.  What  have  we  sent  an 
Australian  Judge  to  the  Privy  Council 
for,  I  should  like  to  know,  if  not  for  the 
purpose  of  communicating  to  the  Privy 
Council  Australian  ideas  ? 

Mr  Reid. — The  desire  came  from  the 
other  side  that  there  should  be  an  Aus- 
tral inn  Judge. 

Mr.  SYMON. — I  was  not  aware  of  that; 
but  that  very  greatly  strengthens  what  I 
have  been  putting. 

Mr.  Kingston. — It  was  carried  in  the 
Federal  Council  first. 

Mr.  SYMON.  —  The  same  desire  is 
indicated  or  approved  in  the  passage  that 
was  read  by  Sir  Joseph  Abbott  from  Mr. 
Chamberlain's  address.  It  was  sought 
to     permeate     the    Privy    Council    with 


Australian  ideas,  so  that  it  might  do  ju 

according  to  Australian  stand.n 

Sir  John  Fohukst.    -Colonial  standi 
Mr.    SYMON. —  An    Australian   ,\ 

ait  there  for  Australian  app> 
Sir  JOHN  Forrest. — One  Judge. 
Mr.  SYMON.— That  was  the  purpose 
for  which  he  was  sent.  The  Chief  Justice 
of  South  Australia  was  chosen,  not  with 
a  view  of  instructing  the  Privy  Council 
upon  the  common  law  of  England,  or  with 
regard  to  the  canons  of  interpretation  of 
statute  law,  but  for  the  purpose  of  instruct- 
ing the  Privy  Council  in  relation  to  Aus- 
tralian ideas,  so  that  they  might  be  better 
able  to  enter  into  the  condition  of  thing 
reference  to  which  the  questions  for  de- 
cision arose.  Then  my  honorable  friend 
referred  to  what  he  called  local  influence. 
Now,  I  would  ask  him  how  does  that  i 
ment  apply  to  the  thousands  of  cases  under 
£500  ?  If  local  influence  is  bad.  how  are 
you  going  to  free  the  multitudes  of  people 
of  the  country  whose  cases  never  go  beyond 
£500  from  the  baneful  effect  upon  our 
Judges  of  that  local  influence  1 

Mr.  Isaacs. — They  are  British  subjects. 
Mr.  SYMON.— Yes,  but  they  are  only 
poor  people,  and  therefore  they  are  to  be 
subject  to  the  consequences  of  all  this  im- 
proper local  influence,  to  this  bias,  without 
any  hope  of  redress.  Was  there  ever  a  pro- 
posal that  was  so  utterly  unjust  as  this? 
Then  my  honorable  friend  said  that  the 
Judges  of  the  High  Court  would  have  less 
experience.  Surely  the  Judges  of  the 
Federal  High  Court  will  have  as  much 
experience  as  the  Judge  we  have  sent  to 
the  Privy  Council  1  Why  should  we  reflect 
on  his  qualifications,  or  on  the  qualifica- 
tions of  any  Judge  who  is  sent  to  take 
part  in  the  work  of  the  Privy  Council  ?  I 
wish  to  tell  honorable  members  this — now, 
wluai  we  come  to  speak  of  the  question  < 
perience — that  Lord  Watson,  probably  the 
strongest  Judge  on  the  Bench  of  the  Judi- 
cial Committee,  was  a  Scotch  Judge,  who 
passed  the  whole  of  his  earlier  career  at  the 
Scotch  Bar,  and  on  the  Scotch  Bench,  and 
who  learned  and  administered  a  system  of 
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law  totally  opposed  to  the  system  of  English 
law.  He  was  nevertheless  put  on  the  Privy 
Council  Bench  to  decide  appeals  from  the 
colonies  affecting  and  depending  upon  a 
law  of  which  he  could  have  had  no  pos- 
sible experience  before,  and  yet  so  power- 
ful is  the  education  which  every  one  under- 
goes with  responsibility,  and  the  neces- 
sity of  exercising  responsibility,  that  he 
has  become  a  conspicuous  success  on  that 
Privy  Council  Bench.  So  it  will  be  with 
the  Judges  of  our  High  Court.  Their 
strength,  their  knowledge,  their  judicial 
experience,  will  grow  with  the  oppor- 
tunities that  come  to  them.  Uniformity, 
it  is  said,  will  not  be  preserved. 
Well,  the  law,  of  course,  is  always 
proverbially  uncertain.  We  are  guided 
by  the  House  of  Lords,  not  by  the  Privy 
Council.  We  are  bound  by  the  decisions 
of  the  House  of  Lords  as  long  as  we  are 
part  of  the  empire.  The  High  Court  of 
Justice  here — the  Federal  High  Court — 
will  be  bound  to  give  effect  to  English  law 
as  expounded  in  the  highest  court  avail- 
able to  English-speaking  people,  and  the 
uniformity  will  be  maintained  just  as 
effectually  without  the  intervention  of 
the  Privy  Council  upon  a  discretionary 
appeal,  such  as  is  proposed,  as  if  the  right 
of  appeal  were  retained  in  its  full  force. 
The  whole  thing  really  resolves  itself  into 
the  last  objection  which  my  honorable 
friend  took.  Twist  and  turn  it  as  we 
may,  it  all  comes  back  to  this — that  we 
are  to  declare  in  this  Constitution  that 
we  cannot  constitute  a  competent  court. 
Surely  that  is  not  what  the  Convention  is 
going  to  do.  We  have  shown  superiority 
in  minor  matters.  We  have  shown,  at  any 
rate,  equality  in  fields  of  physical  develop- 
ment—  in  cricket,  in  oarsmanship,  and  in 
various  other  pursuits.  We  shall  be  just 
as  able  to  show  intellectual  equality  when 
the  necessity  for  it  arises.  So  far  as  my 
knowledge  goes,  the  history  of  the  courts 
in  these  colonies  and  of  the  bar  of  these 
colonies  has  been  a  history  of  learning,  of 
integrity,  of  firmness  and  of  a  love  of  jus- 
tice. I  believe  that  in  any  of  the  colonies, 
[Mr.  Symon. 


certainly  in  all  of  them  combined,  you  will 
be  able  to  obtain  men  as  competent  to 
administer  justice  in  our  High  Court  as  pre- 
side or  occupy  seats  in  the  Privy  Council, 
which  is  at  present  the  final  Court  of  Ap- 
peal. I  have  now  dealt  with  the  chief 
grounds  which  have  been  taken  in  respect 
of  this  motion  in  which  the  Convention  is 
asked  to  reverse  its  decision.  I  ask  pardon 
of  the  Convention  for  having  occupied  so 
much  time.  I  am  deeply  grateful  to  honor- 
able members  for  the  attention  which  has 
been  given  to  me.  I  know  that  our  time 
is  precious.  We  are  nearing  the  end — 
I  hope  the  auspicious  end — of  our  labours. 
I  shall  have  no  further  opportunity  of 
laying  before  honorable  members  the 
reasons  which  lead  me  to  regard  every- 
thing which  may  strengthen  and  lend 
dignity  to  the  High  Court  as  essential  to 
the  national  life  upon  which  we  are  now 
entering.  That  is  the  high  ground  that  I 
take,  and  I  shall  always  rejoice,  whatever 
the  outcome  of  this  matter  may  be,  that  I 
have  had  this  opportunity  of  putting  my 
views  on  their  true  footing,  and  of  doing 
something  to  dissipate  the  erroneous 
assumptions  which  have  been  circu- 
lated— which,  I  may  say,  have  been 
created — and  which  I  venture  to  think 
have  been  detrimental  to  a  right  under- 
standing of  this  question  on  the  part  of 
the  community.  I  now  take  leave  of 
the  subject,  because  I  have  submitted 
these  reasons  once  and  for  all,  and  for  the 
last  time,  but  in  taking  leave  of  the 
subject  I  wish  to  add  this,  that  we  are 
engaged  here  with  the  elements,  not 
only  of  nation-making,  but  of  empire.  I 
hope  that  we  shall  seek  to  mould  these 
elements  into  the  highest  and  noblest  form, 
perfect  in  symmetry,  perfect  in  majesty  ; 
but,  sir,  there  is  no  majesty  to  my  mind 
like  the  majesty  of  a  great  tribunal.  It 
is  there  that  earthly  power  shows  likest 
God's.  Yet  this  Convention,  composed 
of  men,  many  of  them  distinguished  for 
public  service,  for  wisdom,  and  for  public 
spirit,  engaged  in  this  splendid  enterprise 
of  knitting  together  the  scattered  peoples 
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of  this  continent  into  one  nation,  ;t  nation 
one  and  indivisible — with  one  lot,  one  bop  \ 
one  life,  one  glory  —  is  called  upon  to 
acknowledge  that  the  nation  it  aspires 
to  create  cannot  give  justice.  We  can 
make  laws  ;  but  we  air  to  embody  in  this 
Constitution  a  declaration  that  we  cannot 
interpret  them.  Is  that,  1  ask,  to  be  our 
last  confession  ?  I,  for  one,  cannot  believe 
it.  I  refuse,  myself,  to  be  held  in  bon- 
dage to  any  court  of  law.  We  shall 
answer  ill  to  those  who  have  sent  us  here 
if,  whilst  we  pass  on  to  them  the  con- 
stitutional trappings  of  nationhood,  we 
deny  them  the  right— we  deny  them  the 
competency  —  to  deal  out  final  justice 
amongst  themselves;  and  if,  following  the 
statements  in  these  petitions  which  have 
flooded  the  Convention,  we  proclaim  the 
reason  to  be  that  the  kind  of  justice  which 
we  shall  have  may  be  good  enough  for  us, 
but  is  not  good  enough  for  the  dwellers 
on  another  continent.  To  enthrone  Aus- 
tralia and  her  people  in  the  senate 
hall  of  nations  is  a  magnificent,  a 
noble,  achievement;  but  the  glory  of  it 
will  be  dimmed  if  we  do  not  consecrate 
beneath  the  same  roof  a  temple  within 
which  the  blind  Goddess  may  hold  her 
scales  in  even  equipoise,  and  to  which  we 
may  bid  the  poor  and  the  rich  alike  to 
repair  for  j  ustice,  which  shall  satisfy  all  the 
needs  of  their  individual  and  national  life. 
Mr.  REID  (New  South  Wales).— Know- 
ing how  important  the  subject  is,  knowing 
the  enormous  length  to  which  it  has  been 
debated  in  past  Conventions,  seeing  the 
enormous  length  which  the  question  is 
again  assuming,  1  will  waive  my  right  to 
make  any  remarks.  I  admit  that  there 
are  several  honorable  members  who  have 
been  as  identified  with  this  matter  as  the 
honorable  member  who  moved  the  amend- 
ment and  my  learned  friend  (Mr.  Symon), 
whose  name  has  been  very  unfairly  used 
outside,  1  think,  in  connexion  with  this 
matter,  and  1  scarcely  can  complain  of  the 
speeches  which  have  been  made;  but  I  hope 
that,  with  the  exception  of  men  like  my 
friend  (Mr.   Carruthers)   and  one  or  two 


others   who  have  taken  a  prominent   part 
in  this  matter,  we  will  try  to  give  up  - 
as  we  can  OUT  light    of    speaking.       i     i 

been  looking  over  the  notice-paper,  and  we 
really  have  work  here  for  several  sittings, 

and  we  shall  find  ourselves  sitting  all  ni^ht 
and  then  unfinished  in  our  work  unless  we 
exercise,  some  of  us,  as  I  am  prepared  to 
do,  self-denial  in  this  matter. 

Mr.  Barton. — There  will  be  a  lot  of 
self-restraint  after  eleven  o'clock. 

Mr.  REID. — Yes;  I  admit  that  it  would 
be  unfair  to  attempt  to  close  the  debate  at 
present,  but  I  feel  sure  that  some  of  us  will 
give  up  our  right  of  speaking  and  that 
those  who  do  speak  will  consider  that  the 
time  for  lengthy  speeches  is  over  and  it  is 
only  necessary  now  to  make  a  few  remarks. 

Mr.  O'CONNOR  (New  South  Wales).— 
I  certainly  do  not  intend  to  detain  the  com- 
mittee at  any  length,  but  I  think  it  is  neces- 
sary, after  the  speech  we  have  just  listened 
to — a  very  admirable  speech — to  bring  back 
honorable  members  to  the  real  matter  they 
have  to  decide.  One  would  suppose  from 
Mr.  Symon's  arguments  and  his  appeals 
that  we  were  dealing  here  with  the  ques- 
tion of  whether  or  not  the  appeal  to  the 
Privy  Council,  by  way  of  petition  to  Her 
Majesty  for  leave  to  appeal,  should  be 
abolished  altogether.  The  honorable  mem- 
ber, I  think,  would  have  saved  a  great 
deal  of  time  if  he  had  referred  to  clause 
75,  which  we  have  passed.  In  that  clause 
he  would  see  that  in  a  class  of  cases,  which 
I  venture  to  say  will  embrace  a  large 
number,  we  have  allowed  this  right  of 
appeal  to  the  Queen  in  Council.  All  that 
can  be  accomplished  by  the  amendment 
of  Sir  Joseph  Abbott  is  to  extend  the  right 
which  we  have  already  given  here  to  such 
other  cases  as  the  Queen  in  Council  may 
be  pleased  to  allow. 

Mr.  Pkakin. — Is  this  a  proposal  in 
addition  or  in  substitution  ? 

Mr.  O'CONNOR.— It  is  simply  an 
extension. 

Mr.  Deakin.— It  is  a  totally  different 
question. 

Mr.  Wise. — It  is  almost  identical. 
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Mr.  O'CONNOR.— My  learned  friend 
(Mr.  Deakin)  can  prove  that  it  is  a  totally 
different  question  if  he  can  ;  it  is  only  an 
extension  of  a  principle  which  has  been 
laid  down  in  clause  75.  I  will  call  the 
attention  of  the  committee  to  the  pro- 
visions of  the  clause.     It  says — 

No  appeal  shall  be  allowed  to  the  Queen  in 
Council  from  any  court  of  any  state,  or  from  the 
High  Court  or  any  other  federal  court 

That  takes  away  the  right  of  appeal. 

except  that  the  Queen  may,  in  any  matter  in 
which  the  public  interests  of  the  Commonwealth, 
or  of  any  state,  or  of  any  other  part  of  Her 
Majesty's  dominions  are  concerned,  grant  leave 
to  appeal  to  the  Queen  in  Council  from  the 
High  Court. 

All  that  Sir  Joseph  Abbott  is  asking  for  is  to 
extend  that  leave  to  such  other  cases  as  the 
Queen  in  Council  may  think  fit  to  extend 
them  to.  Let  us  see  for  a  moment  what  this 
right  which  is  given  in  clause  75  means. 
The  words  "  in  any  matter  in  which  the 
public  interests  of  the  Commonwealth  or 
of  any  state  are  concerned "  clearly  will 
include  every  case  which  involves  the  in- 
terpretation of  the  Constitution,  because 
one  cannot  imagine  the  public  interests  of 
the  Commonwealth  to  be  affected  or  con- 
cerned more  directly  than  by  anything 
which  involves  the  interpretation  of  the 
Constitution.  For  exactly  the  same  reason, 
any  case  which  affects  the  interests  of  a 
state  by  the  interpretation  of  this  Con- 
stitution, or  by  raising  any  question 
of  conflict  of  law  between  a  state 
and  the  Commonwealth,  also  comes 
under  this  provision.  So  that  you 
have  at  once  a  very  lar^e  class  of 
cases  to  which  you  have  already  given 
this  right  to  appeal  to  the  Queen  in  Conn. 
cil.  We  have  heard  a  great  deal  from 
a  number  of  honorable  members  at 
various  times,  as  to  the  misfortune  which 
persons  without  money  are  under  in  being 
taken  to  the  Privy  Council.  But  can  you 
guarantee  that  the  poorest  persons  in  the 
land  may  not  be  involved  in  these  cases 
which  are  concerned  with  the  interpreta- 
tion of  the  Constitution,  or  which  are 
[Mr.  O'Connor. 


concerned  with  the  interpretation  of  the 
Constitution  of  a  state  ?  These  cases  arise 
under  all  kinds  of  circumstances.  These 
cases  arise  between  persons  of  every  kind 
and  of  every  class,  and  whenever  any 
one  of  these  cases  arises,  the  right  is 
given  to  petition  to  the  Queen  for 
leave  to  appeal  to  the  Privy  Council. 
Then  how  can  you  say  that  you  are  pro- 
tecting the  man  who  is  so  poor  that  he 
cannot  afford  to  go  to  the  Privy  Council, 
when  you  are  leaving  in  the  Constitution 
a  power  which  enables  a  case  to  be  taken 
to  the  Privy  Council  at  any  time?  If  one 
looks  at  this  matter  not  from  the  view  of 
an  appeal  to  passion,  or  by  using  epithets, 
or  by  the  introduction  of  any  other  irrele- 
vant, matter  at  all,  then  the  only  question 
which  arises  is — Should  we  extend  this 
power  of  appeal  to  the  class  of  cases  to 
which  it  has  been  decided  by  the  Privy 
Council  that  the  right  applies  1  It 
has  been  laid  down  in  many  cases 
that  it  is  not  in  every  instance  that 
Her  Majesty  in  Council  will  allow  this 
right  of  appeal.  And  may  I  remind 
honorable  members  for  a  moment  of  the 
way  this  right  is  exercised1?  The  peti- 
tioner appeals  to  the  Queen.  The  petition 
is  referred  to  the  Privy  Council.  If  it  be 
a  proper  case  for  appeal  the  Privy  Council 
gives  leave,  and  then  the  appeal  has  to 
be  made  to  the  Privy  Council.  This  is  a 
roundabout  elaborate  method,  but  it  is 
the  method  that  has  to  be  adopted.  It  is 
not  in  every  case  that  the  appeal  is 
allowed.  It  has  been  laid  down  in  the 
case  of  Prince  v.  Ganyon  and  in  many 
other  cases  that  this  appeal  will  not 
be  allowed  where  the  case  involves 
only  disputed  matters  of  fact  in  which 
no  question  of  magnitude  is  involved, 
and  no  question  of  public  interest 
and  importance.  Consequently,  it  is 
only  in  cases  wThere  it  is  either  some 
particular  question,  as  affecting  great 
interests — as  affecting  the  interests  of 
many  persons — as  affecting  some  question 
of  the  conflict  of  laws  or  of  decisions  which 
have  already  been  come  to ;  it  is  only  in 
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those  cases  in  regard  to  which  the  rule 
lias  been  laid  down  aa  to  Canada  that 
appeals  will   be  permitted.    Now,  surely 

the  experience  of  Canada  may  be  of  some 

guide  to  us;  and,  in  regard  to  Canada,  I 

find  thai,  taking  bhe  records  for  six  years 

(which  is  the  period  which  has  been 
included  in  some  of  the  records  quoted 
by  Mr.  Symon)  the  number  of  appeals 
from  the  Supreme  Court  of  Canada  that 
have  been  allowed  under  an  exactly 
similar  provision  has  been  ten.  In 
Canada  appeals  arc  preserved  to  the  courts 
of  the  states— that  is  to  say,  the  appeal  by 
petition  to  the  Queen  in  Council.  The 
number  of  appeals  in  the  six  years  has 
been — from  Ontario  5,  from  Quebec  11, 
from  Nova  Scotia  5,  from  British  Colum- 
bia 1,  and  from  Manitoba  1.  So  that, 
taking  Canada  itself  alone,  they  amount  to 
only  ten  in  six  years,  and,  in  all,  the  appeals 
amount  to  33 — that  is,  a  little  over  five  a 
year.  That  may  be  a  fair  measure  of  the 
extent  of  the  right  that  is  now  asked  for. 
Now,  I  agree  with  a  great  deal  of  what 
my  honorable  friend  said  as  to  preserving 
the  interpretation  of  this  Constitution 
in  our  own  hands,  and  if  this  proposal 
were  to  maintain  in  our  own  hands 
the  interpretation  of  this  Constitution 
in  all  questions  relating  to  conflicts 
between  the  laws  of  the  states  and  the 
laws  of  the  Commonwealth,  I  should  be 
willing  to  deprive  absolutely  every  in- 
habitant of  the  Commonwealth  of  any 
right  of  appeal  to  the  Queen  in  Council. 
Because  I  can  see  that  the  disadvantage 
— the  only  disadvantage— which  may 
come  from  allowing  this  appeal  to  the 
Privy  Council,  is  that  which  may  arise 
from  the  interpretation  of  the  Constitution 
being  in  other  than  Australian  hands.  \\\\t 
that  rs  not  asked  for.  If  you  allow  in  those 
wry  cases  which  should  remain  in  our 
hands  an  appeal  to  the  Queen  in  Council, 
I  say,  on  the  ground  of  reason  or  justice  or 
common  sense,  how  can  you  shut  out  the 
other  few  cases  which  the  (jueen  in  Coun- 
cil may  think  of  sufficient  importance  to 
a 'low  of  an  appeal  to  the  Privy  Council  ? 


Mr.  Kingston.-  Would  you  support  a 
striking  out  of  the  restriction? 

Mr.  O'CONNOR.-  I  would,  undoubtedly. 
If  the  whole  appeal  in  these  cases — that 
ises  involved  in  the  interpretation 
of  the  Constitution — were  proposed  to  be 
taken  away  from  the  Privy  Council,  I 
would  support  that  proposal;  but  as  it 
stands  I  cannot  see  either  logic  or  con- 
sistency in  the  proposal,  and  I  shall  vote 
with  Sir  Joseph  Abbott. 

Mr.  €ARRUTHERS(New  South  Wales). 
— I  am  very  anxious  that  this  debate 
should  close  and  a  division  be  arrived  at, 
and  I  am  quite  willing,  therefore,  if  other 
honorable  members  will  waive  their  I 
to  speak,  to  give  way,  so  that  we  may 
divide  at  once.  But  if  other  honorable 
members  desire  to  speak,  1  wish  to  do  so. 

Honorable  Members. — Divide  !  divide  ! 

Mr.  Isaacs. — That  is  not  the  way  to 
do  the  business  of  this  Convention. 

Mr.  CARRUTHERS.— If  other  honor- 
able members  will  give  way  I  will,  but,  if 
not,  I  may  have  to  indulge  in  a  two  or 
three  hours'  speech  in  reply  to  arguments 
that  have  been  adduced. 

Mr.  Carruthers  having  resumed  his 
seat, 

Mr.  ISAACS  (Victoria).— This  is  not 
the  way,  sir,  to  do  the  business  of  a  great 
Convention. 

The  CHAIRMAN.—  Mr.  Carrtrhers. 

Mr.  CARRUTHERS  (New  South 
Wales). — Under  these  circumstances  I  feel 
it  my  duty  to  address  myself  to  the  ques- 
tion before  the  Chair,  especially  with  the 
view  of  disabusing  the  public  mind  with 
regard  to  some  views  which  have  been 
enunciated  this  afternoon  by  Mr.  Symon.  I 
think  he  has  altogether  mistaken  the  func- 
tions of  a  legislative  body  such  as  this. 
Before  we  create  any  change  at  all  in  the 
existing  order  of  affairs  there  should  be 
evidence  of  some  demand  for  a  change. 
Now.  I  have  challenged  Mr.  Symon  and 
others  before  to  show  one  solitary  resolu- 
tion or  petition  from  anybody  in  Australia 
in  favour  of  the  change  which  this  Con- 
vention up  to  the  present  time  has  resolved 
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iipon.  On  the  other  hand,  the  petitions 
that  have  been  presented  to  this  Conven- 
tion, and  which  it  has  been  sought  to  dis- 
count by  very  questionable  arguments, 
are  an  evidence  that  public  opinion  is 
strongly  roused  against  the  taking  away  of 
a  right  which  has  been  cherished  by  the 
people  themselves  ever  since  the  founda- 
tion of  constitutional  government  in  these 
colonies.  Now,  it  is  strongly  urged  as  an 
argument  in  favour  of  this  change — it  is 
said,  for  instance,  by  Sir  John  Downer  and 
others — that  surely  if  we  are  competent  to 
make  laws  we  are  competent  to  interpret 
them.  I  have  always  combated  that 
notion.  This  Constitution  does  not  give 
the  people  of  Australia  power  to  make 
laws  at  all.  Can  any  honorable  member 
deny  that  1  This  Constitution,  I  repeat, 
does  not  give  the  people  of  Australia 
power  to  make  laws.  No  law  is  worth  a 
snap  of  the  fingers  until  the  Queen  has 
given  her  assent  to  it. 

Mr.  Symon. — Oh,  oh  ! 

Mr.  CARRUTHERS.— It  is  all  very 
well  to  brush  aside  my  contention  in  that 
way,  but,  as  a  matter  of  fact,  you  have  to 
obtain  the  Royal  assent  to  a  proposed  law 
before  it  can  become  law.  Having  ac- 
knowledged the  right  of  the  Crown  in 
regard  to  the  power  of  making  laws,  the 
argument  of  the  honorable  member  falls 
to  the  ground  in  regard  to  claiming  the 
right  of  making  the  laws. 

Mr.  Symon. — And  the  Queen's  court 
interprets  them. 

Mr.  CARRUTHERS.— All  we  ask  is 
that  the  Queen's  court,  as  we  know  it, 
should  be  the  court  under  this  Constitu- 
tion to  interpret  the  laws — rather  the 
court  we  know  than  the  court  we  don't 
know.  My  honorable  and  learned  friend 
speaks  of  the  creation  of  a  nation  inde- 
pendent, self-reliant,  and  self-contained. 

Mr.  Symon. — I  never  said  independent. 

Mr.  CARRUTHERS.  —  Self-reliant  ! 
Why  the  first  time  we  were  in  trouble  we 
called  on  the  Queen's  Navy  to  defend  us; 
whereas  if  we  were  self-reliant  we  should 
be  providing  in  this  Constitution  for  the 
[Mr.  Carruthers. 


establishment  of  some  means  of  defence, 
without  calling  on  the  mother  country  for 
the  navy  of  the  empire  to  defend  us. 
That  we  are  not  self-reliant  is  shown  by 
the  fact  that  the  public  works  of  Aus- 
tralasia have  to  be  carried  on  by  money 
borrowed  from  other  portions  of  the 
empire.  We  shall  be  self-reliant  when  we 
do  without  borrowing  from  home — when 
we  borrow  within  our  own  borders. 

Mr.  Higgins. — That  will  be  a  very  long- 
time. 

Mr.  CARRUTHERS.— It  is  very  easy 
to  put  aside  these  ideas,  but  they  are  facts 
and  circumstances  surrounding  our  present 
conditions.  We  all  wish  to  be  self-reliant, 
but  we  are  not ;  we  all  wish  to  be  able  to 
run,  but  we  cannot  walk  yet ;  we  all  wish 
to  be  able  to  provide  for  our  public  re- 
quirements, and  to  be  able  to  protect  our 
lives  and  our  property,  but  we  have  to 
borrow  from  the  mother  country,  and  we 
have  to  rely  for  protection  on  the  defence 
forces  of  the  empire.  And  I  say  that  the 
very  time  when  we  are  doing  these  very 
things  which  show  the  absence  of  our 
self-reliance  is  not  the  proper  time  to  say 
to  the  people  on  whose  aid  for  protection 
and  money  we  depend  for  the  safety  and 
development  of  these  colonies — "  We  will 
take  your  money;  we  will  accept  your 
protection ;  but  when  it  comes  to  a  question 
of  law  relating  to  the  money  we  borrow 
from  you,  or  relating  to  the  mercantile 
marine  who  trade  with  us,  we  tell  you  we 
are  going  to  have  the  law  administered 
here  ;  that  we  are  going  to  be  a  law  to 
ourselves,  that  we  are  going  to  make  our 
own  laws  and  interpret  them."  That  is 
self-reliance  with  a  vengeance,  but  it  is 
self-reliance  all  on  one  side.  It  is  a  case 
of  getting  as  much  as  you  can,  and, 
having  got  it,  being  the  arbiters  as  to 
how  long  you  are  to  retain  it,  and  as 
to  the  terms  on  which  you  are  to  keep 
it.  The  idea  is  one  which  does  no  credit 
to  the  nation-building  process  in  which  we 
are  engaged,  and  it  is  one  which  will  do 
injury  to  Australasia  in  the  eyes  of  those 
with    whom    we    transact  business.      My 
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honorable  friend  urges  B  very  common 
argument  against  the  continuance  of  this 
right  of  appeal  to  the  Privy  Council—  an 
argument  which  only  needs  to  be  examined 
to  be  thoroughly  demolished,  namely,  that 
we  want  to  have,  in  the  final  Court  of 
Appeal,  a  body  of  Judges  who  have 
colonial  experience,  who  have  colonial 
ideas,  and  who  have  colonial  know- 
ledge. Now,  any  man,  especially  an  able 
member  of  the  bar  like  my  honorable 
friend,  ought  to  know  that  the  worst  tri- 
bunal you  could  have  would  be  a  tribunal 
that  would  decide,  not  on  the  sworn 
testimony  submitted  to  the  court,  but  on 
knowledge  of  the  case,  and  in  regard  to  the 
case  and  its  surroundings,  in  the  minds 
of  the  Judges — evidence  of  a  character 
which  cannot  be  shaken  by  cross-examina- 
tion— evidence  which  is  not  known  to  the 
parties  interested  in  the  case  at  all.  I 
venture  to  say  that  more  mischief  is  done 
by  cases  being  decided  by  some  twist  or 
turn  in  the  minds  of  J  udges  than  by  any 
judicial  interpretation  of  the  evidence  sub- 
mitted to  the  court.  Now,  my  great  objec- 
tion to  establishing  the  final  Court  of 
Appeal  in  Australasia  is  because  there  is 
existing  in  the  minds  of  the  Judges  that 
unconscious  bias.  I  do  not  impute  cor- 
ruption ;  I  would  be  very  sorry  to  do  or 
say  anything  which  would  tend  to  diminish 
the  weight  of  the  authority  of  our 
colonial  benches ;  but  without  laying  my- 
self open  to  the  charge  of  saying  anything 
improper,  I  venture  to  repeat  that  that  un- 
conscious bias  does  exist,  and  will  always 
exist,  in  small  communities,  especially 
where  they  are  inhabiting  large  territories. 
Sir  JOSEPH  ABBOTT.— I  beg  to  call 
your  attention,  Mr.  Chairman,  to  the  fact 
that  there  is  not  a  quorum  present.  Mr. 
Howe  is  not  in  the  chamber,  and  pro- 
bably would  like  to  hear  this. 
A  quorum  having  been  formed, 
Mr.  CARRUTHERS  (continuing)  said 
— I  was  saying  that  this  unconscious  bias 
does  exist,  and  always  will  exist,  where 
there  are  small  communities  inhabiting 
large  territories,  because  the  circumstances 


of  life  in  those  communities  must  be 
totally  dissimilar  to  the  ciroumstanc 
life  in  populous  centres  such  as  exist  in 
the  United  Kingdom;  and  there  must 
giow  up  in  connexion  with  such  centres 
influences  which  will  permeate  the 
minds  of  all  people  in  those  places.  I 
-ave  an  instance,  which  has  been  cited 
over  and  over  again,  showing  the  value  of 
the  right  of  appeal  to  the  Privy  Council. 
The  case  in  question  was  an  important 
one  decided  in  New  South  Wales,  and  the 
decision  affected  millions  and  millions  of 
pounds  worth  in  value.  It  affected  the 
tenure  of  the  whole  of  our  Crown  lands — 
the  case  of  Burke  and  Allison,  which 
was  decided  in  one  direction  by  the  colonial 
Judges,  largely  because  they  knew  all 
about  colonial  affairs  and  colonial  life,  and 
because  they  had  had  colonial  experience. 
The  Privy  Council  decided  that  case  in  a 
totally  different  way.  They  decided  it  on 
the  evidence,  not  on  their  knowledge  of  the 
circumstances,  and  the  result  of  their  de- 
cision has  been  to  give  a  better  security 
to  the  class  of  persons  affected  ;  and  the 
Parliament  which  made  the  law  wrhich  the 
Judges  interpreted  admitted,  by  a  sub- 
sequent enactment,  that  the  decision  of 
the  Privy  Council  was  the  truer  inter- 
preter of  its  intentions.  In  all  such  cases 
it  is  a  greater  security  to  litigants  to  have 
on  the  bench  men  who  are  not  swayed  by 
any  knowledge  outside  of  the  actual  sworn 
testimony  adduced  before  them.  Now, 
my  honorable  friend,  in  the  course  of  his 
argument,  asked  why  should  not  Germans 
and  Americans  claim  to  have  a  court  of 
their  own  to  decide  their  cases.  But  my 
honorable  friend  forgets  that  the  objec- 
tions raised  against  this  proposal  in  the 
Bill  are  that  it  is  doing  away  with  an 
existing  right  of  British  subjects.  The 
Germans  and  Americans  residing  in  the 
colonies  have  never  had  the  right  of  appeal 
to  a  court  of  their  own  from  the  decisions 
of  any  of  the  Australian  courts.  His 
arguments  would  be  good  and  valid  if  we 
were  taking  away  from  the  Germans  and 
Americans  a  right  they  now  possessed — 
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if  we  were  denying  to  them  the  rights 
which  the j  now  have.  But  we  are  not 
doing  anything  of  the  kind.  Therefore, 
that  argument  absolutely  falls  to  the 
ground.  I  am  well  aware  that  the 
opponents  of  this  proposal  object  to  it, 
to  a  large  extent,  simply  because  it  will 
present  another  obstacle  to  the  ultimate 
determination  of  litigation.  T  feel  that 
Sir  Joseph  Abbott's  proposal  is  open  to 
that  serious  objection,  and,  therefore,  I 
hesitate  very  much  to  vote  for  it,  because 
it  is  creating  a  new  Court  of  Appeal,  or 
allowing  a  new  Court  of  Appeal  to  be 
created,  as  well  as  keeping  up  the  existing 
court  of  appeal.  In  all  my  addresses  to 
this  Convention  I  have  never  been  in 
favour  of  that.  I  have  always  been  in 
favour  of  retaining  the  one  Court  of 
Appeal  that  now  exists,  allowing  people 
if  they  choose  to  exercise  the  option 
to  have  their  cases  decided  locally.  But 
I  am  not  very  strongly  in  favour  of  this 
grave  additional  obstacle  to  the  final 
determination  of  litigation,  which  places 
in  the  hands  of  rich  men  means  to  thwart 
poor  men  in  their  efforts  (o  obtain  jus- 
tice, because,  without  dragging  in  the 
poor  man  unnecessarily,  I  must  say 
that,  where  we  create  these  additional 
courts  of  appeal,  it  is  the  litigant  who 
lacks  means  who  will  suffer  most. 
But  Mr.  Symon  altogether  forgets  the 
facts  of  the  case,  when  he  charges  Sir 
Joseph  Abbott  and  the  petitioners  with 
making,  to  use  his  own  words,  a  furious 
attempt  to  establish  another  Court  of 
Appeal.  The  furious  attempt  has  been 
on  the  part  of  those  who,  in  season  and 
out  of  season,  since  1891,  against  public 
opinion,  without  a  mandate  from  any 
public  body  or  an}7  petitions,  have  up  to 
the  present  successfully  made  a  furious 
attempt  to  establish  this  High  Court  of 
the  Commonwealth  as  another  Court  of 
Appeal.  Unfortunately,  up  to  the  pre- 
sent they  have  succeeded  in  doing  that. 
I  throw  out  this  direct  challenge  to  my 
honorable  friend  to  prove  that  we  have 
in  Australia  at  the  present  time  sufficient 
[Mr.  Carruthers. 


legally-trained  minds  of  eminence  and 
capacity  to  fill  these  positions  in  the 
High  Court.  We  must  have  regard  to  the 
fact  that  138  members  have  to  be  elected 
to  the  House  of  Representatives  and  the 
Senate,  and  the  men  who  offer  themselves 
for  those  positions  will  include  the  leading 
legal  minds  of  Australia. 

Mr.  Symon. — If  you  ask  me  I  say  yes, 
certainly. 

Mr.  CARRUTHERS.— I  will  ask  the 
honorable  member  to  say,  on  his  con- 
science, whether  he  believes  that  when 
you  take  from  the  ranks  of  our  Australian 
Bar  the  ablest  men  at  the  Bar  in  South 
Australia — I  need  not  name  them,  they 
are  self-evident — of  Victoria,  New  South 
Wales,  and  Tasmania,  these  men  who  will 
be  candidates,  and  who  will  be  elected  to 
the  Senate  and  the  House  of  Representa- 
tives, there  will  be  sufficient  legal  talent 
available  for  these  positions  in  the  High 
Court  1  One  or  two  may  be  selected  from 
the  ranks  of  Parliament,  but  that  is  not 
very  likely.  When  you  take  these  men 
away,  whom  have  you  to  choose  from  to 
fill  these  high  positions  ?  We  are  not  so  rich 
in  legal  talent  that  we  can  create  a  House 
of  Representatives  and  a  Senate,  with  Law 
officers  for  the  Federal  Government,  and 
then  appoint  Judges  to  the  High  Court  of 
the  Commonwealth,  and  say  that  we  have 
something  more  experienced  and  efficient 
than  we  are  now  brushing  aside.  I  make 
bold  to  say  that,  both  on  the  grounds  of 
efficiency  and  economy,  we  shall  be  making 
a  departure  which  will  cause  Australia  to 
suffer.  I  hope  Sir  Joseph  Abbott's  pro- 
posal will  be  carried,  if  only  to  reverse  to 
some  extent  the  decision  we  have  arrived 
at.  I  should  like  to  see  it  go  further,  and 
give  the  option  to  litigants  to  go  direct  to 
the  Privy  Council  rather  than  be  compelled 
to  go  to  the  Federal  Court  and  then  to 
this  court  hereafter.  I  quite  agree  with 
Mr.  O'Connor,  and,  for  my  part,  I 
would  vote  that  we  should  take  away  the 
right  of  appeal  where  the  inteipretation 
of  the  Constitution  is  concerned.  But  I 
do  object   to   Jake  away  from   individuals 
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a   right  which    they   have  I   far 

yours  past,  whether  it  is  good  or  whether 
it  is  exaggerated  in  its  value,  when  they 
have  shown  do  desire  to  give  it  up.  We 
are  thereby  creating  impedimenta  in  the 

wa\  of  the  acceptance  of  the  Constitution 
by  doing  more  than  we  are  asked  to  do. 
1 1  was  said  properly  by  Mr.  Holder  that 
this  High  Court  of  the  Commonwealth 
is  hanging  like  a  nightmare  over  the 
Constitution.  It  is  overshadowing  it  in 
all  respects.  It  is  the  strongest  body 
in  the  Commonwealth,  and,  as  far  as 
the  British  Empire  is  concerned,  no  hon- 
orable member  can  point  to  another 
part  of  it  where  a  High  Court  is  estab- 
lished with  such  powers.  If  the  Bill 
passes  as  it  now  stands,  we  shall  be  the 
only  part  of  the  British  Empire  which  has 
denied  to  itself,  in  regard  to  individual 
cases,  the  right  of  appeal  to  the  Sovereign 
to  have  justice  dispensed  by  her  own 
especial  court.  We  shall  have  the  danger 
before  us  of  weakening  our  own  influence 
in  relation  to  other  members  of  the  empire, 
and  of  not  having  a  law  of  uniformity,  a 
law  which  should  be  one  of  the  safeguards 
of  our  interests  here  and  elsewhere. 

Mr.  ISAACS  (Victoria).— If  I  thought 
for  an  instant  that  the  proposal  of  Sir 
Joseph  Abbott  would  strengthen  the  bonds 
of  union  between  the  Commonwealth  and 
the  great  body  of  the  empire,  I  would  give 
it  my  unhesitating  support ;  but  I  do  not 
entertain  that  opinion.  I  believe  that  the 
bonds  which  unite  us  are  far  stronger  and 
more  enduring.  We  are  bound  to  the 
empire  by  personal  and  corporate  loyalty 
— loyalty  to  the  traditions,  loyalty  to  the 
future,  of  the  empire  of  which  we  are  proud 
to  form  a  part.  But  I  cannot  bring 
myself  to  believe  that  the  links  which 
bind  us  to  the  empire  are  in  any  way 
formed  of  lawyers'  bills  of  costs.  What 
is  the  proposal  that  Sir  Joseph  Abbott 
makes'?  That,  whereas,  at  the  present 
time,  a  man  may  be  subjected  to  vexatious 
litigation  to  obtain  his  rights,  or  to  defend 
them  within  the  colonies,  he  may  yet  be 
taken  away  thousands  of  miles  to  have  the 


Blatter  finally  determined.  Xow,  by  the 
proposals  in  this  Bill  already  adopted, 
there   is  another  and  a  higher  tribunal 

than    the     one    originally    existing    hen 
which    lias    been     interposed,    which     will 
vy  great   •  and  then, 

on  the  top  of  that,  "piling  0>sa  upon 
Pelion,"  we  find  he  is  still  to  be 
dragged  to  the  Privy  Council.  It  is 
almost  unbearable.  Mr.  Carruthers 
by  analogy  we  ought  to  allow  this  appeal 
to  the  Privy  Council— because  why  1  Be- 
cause the  two  Houses  of  Parliament  in 
the  coming  Commonweal tli  cannot  make  a 
law  until  it  has  the  Queen's  assent.  I 
never  heard  that  before  by  way  of  analogy, 
nor  can  I  recognise  its  validity  now.  We 
are  making  a  Federation  under  the  Crown. 
The  Governor-General  will  be  the  n 
sentative  of  the  Crown,  and,  according  to 
all  the  theories  of  British  law,  it  is  the 
Crown  that  enacts  the  law,  by  the 
advice  of  the  two  Houses  of  Parliament. 
We  do  not  need  to  be  told  to-day  that 
the  two  Houses  of  Parliament  without 
the  assent  of  the  Crown  cannot  legislate, 
but  what  analogy  has  that  to  the  inter- 
pretation of  the  laws  when  once  made? 
The  Imperial  Legislature  will  confer  upon 
us  the  power  of  making  our  own  laws.  It 
is  true  the  Governor-General  may  withhold 
his  assent,  and  the  Imperial  Legislature 
may  pass  an  Act  reversing  our  legislation 
here  if  it  chooses,  but  that  will  only  be  in 
matters  which  concern  the  interests  of  the 
empire  as  a  whole.  It  will  only  be  in 
matters  in  which  if  our  own  legislation 
were  carried  out  it  would  imperil  the  in- 
tegrity of  the  empire;  but  once  the  laws 
are  made,  once  we  get  the  enactment  on 
our  statute-book,  what  is  there  that 
imperils  the  integrity  of  the  empire 
in  interpreting  that  for  ourselves? 
The  analogy  altogether  fails.  We  are 
asked  again  to  say  that,  because  we  have 
to  look  to  the  empire  for  defence,  and  be- 
cause we  have  to  go  abroad  to  borrow,  we 
ought  to  go  abroad  also  to  get  our  litiga- 
tion finally  determined.  Do  we  borrow- 
without  the  expectation  of  paying  back  ? 
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Is  it  a  gift  we  go  for  ?  What  is  the  money 
lent  on  ?  Is  the  money  lent  on  the  appre- 
hension that  our  courts  will  be  so  corrupt 
or  incompetent  they  will  not  decide 
according  to  justice  and  right?  Is  the 
money  lent  on  the  belief  that  there  is  the 
Privy  Council  to  appeal  to  %  No.  The 
money  is  lent  on  our  credit,  on  our  honour, 
and  on  our  ability  to  repay. 

Mr.  Barton. — There  was  no  appeal  to 
the  Privy  Council  from  the  Argentine 
Republic  when  the  bond-holders  wasted 
their  money  there. 

Mr.  ISAACS.  —  Certainly  not.  If 
•Russia  gets  a  loan  of  £14,000,000,  are  we 
to  be  told  by  analogy  that  there  ought  to 
be  an  appeal  from  the  Russian  courts  to 
the  Privy  Council  ? 

Mr.  Kingston. — Our  bond-holders  never 
contemplate  having  to  sue  for  the  money. 

Mr.  ISAACS. — Certainly  not.  And  our 
credit  would  drop  to  a  low  point  indeed  if 
it  were  to  be  measured  by  Privy  Council 
decisions.  My  honorable  friend  also  re- 
ferred to  the  matter  of  defence.  Naturally 
wTe  are  part  of  the  empire,  and  while  we 
are  prepared  to  defend  not  only  our- 
selves, but  to  assist  in  maintaining  the 
integrity  of  the  empire  throughout 
its  bounds  and  limits  if  need  unfor- 
tunately were,  the  empire  in  its  turn  will 
guard  itself  all  over  the  world.  But  are 
we  not  by  this  very  Bill  doing  much  to 
strengthen  our  ability  to  defend  ourselves. 
Are  we  not  uniting  certain  powers  and 
forces  to  assist  the  empire  to  the  greatest 
extent  possible  ?  When  Mr.  Carruthers 
adduces  such  arguments  as  those  we  have 
heard  from  him  to  justify  this  piece  of 
oppression  on  the  inhabitants  of  the  Com- 
monwealth, and  the  imposition  upon  them 
of  an  appeal  to  the  Privy  Council  in 
addition  to  the  appeal  to  the  High  Court 
of  the  Federation,  I  think  he  must  be 
gravelled  for  lack  of  matter.  He  must 
find  his  case  very  weak  indeed  before  he 
descends  to  such  arguments  as  those.  It 
has  been  said  that  the  British  capitalist 
would  have  more  confidence.  I  entirely 
[Mr.  Isaacs, 


dissent  from  that.  The  British  capita- 
list, when  he  considers  whether  he  will 
invest  his  money  here,  will  ask,  not 
what  is  likely  to  be  the  decision  of  a 
court  of  law  in  a  contest,  but  what  is 
our  legislation.  He  will  ask  what  are 
the  laws  which  govern  the  subject-matter 
on  which  he  is  asked  to  invest  his  money. 
If  he  is  proposing  to  invest  in  mining,  he 
will  ask  what  the  mining  laws  are.  If  it 
be  a  matter  of  investing  in  landed  pro- 
perty, he  will  ask  what  form  the  land 
laws  take.  He  is  never  looking  to  the 
courts  of  law  for  an  ultimate  decision. 
He  is  not  apprehending  the  question  of 
litigation.  He  relies  on  the  honour  and 
integrity  of  those  with  whom  he  is  dealing, 
and  all  he  asks  and  likes  to  see  is  wThat 
is  the  legislation  on  the  subject. 

Sir  Edward  Braddon. — That  is  not  the 
experience  of  financial  men. 

Mr.  ISAACS.  — Can  the  honorable  mem- 
ber point  to  any  single  investment  because 
of  the  appeal  to  the  Privy  Council  ?  If  he 
says  that  what  I  have  described  is  not 
the  experience  of  financial  men,  I  would  be 
glad  if  he  would  give  me  an  instance  which 
would  perhaps  materially  shake  my  belief. 

Mr.  McMillan.  —  Nobody  maintains 
that. 

Mr.  ISAACS. — Side  by  side  with  that 
argument  is  another  that  is  put  forward 
frequently,  but  with  utter  fallacy.  The 
argument  is  that  if  we  have  the  Privy 
Council  to  superintend  the  administration 
of  the  laws  we  shall  have  uniformity  over 
the  empire.  What  an  utter  fallacy.  How 
can  you  have  uniformity  of  decision  unless 
you  have  uniformity  of  law  ?  Litigation 
in  Victoria  in  respect  to  a  mining  property 
on  almost  the  same  facts  would  end,  per- 
haps, in  a  totally  different  fashion  if  a 
similar  question  wrere  at  issue  in  Western 
Australia.  And  why  1  Because  the  min- 
ing laws  are  not  the  same.  A  question 
arising  in  respect  to  riparian  rights  in  one 
colony  of  Australia  would  be  differently 
decided  if  it  were  in  Canada  or  in  India. 

Mr.,  McMillan. — It  can  only  be  a  ques- 
tion of  impartiality. 
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Mr.  ISAACS. — It  can  only  be  a  ques- 
tion of  impartiality.  But  1  want  toad- 
dress  those  honorable  gentlemen  who  think 
some  advantage  is  gained  in  the  direction 
of  having  uniformity  of  decision.  I  want 
to  explain  to  them  that  that  is  not  possible 
unless  you  insure  uniformity  of  legislation; 
and  that  is  not  attainable  by  the  very 
nature  of  the  case.  We  find  in  India 
decisions  are  given  by  the  Privy  Council 
on  the  Mitakshara,  and  the  Laws  of  Menu. 
What  have  they  to  do  with  the  inter- 
pretation of  our  land  laws  or  the  Western 
Australian  mining  laws?  And  yet  the 
Privy  Council  is  the  source  of  all  those 
decisions. 

Sir  Edward  Braddon. — An  Indian  Judge 
directs  the  Indian  decisions. 

Mr.  ISAACS. — And  then  there  is  an 
appeal  to  the  Privy  Council.  My  honor- 
able friend  (Mr.  O'Connor)  said  we  were 
only  going  a  little  further  than  clause  75, 
and  I  interposed  to  say  it  is  a  totally  dif- 
ferent principle.  And  it  is  a  totally  dif- 
ferent principle.  In  clause  75,  we  have 
yielded  and  given  an  appeal  to  the  Privy 
Council  in  certain  cases ;  and  it  is  most 
significant  when  we  see  what  those  cases 
are.  They  are  cases  in  which  the  public  in- 
terest of  the  Commonwealth  or  the  public 
interest  of  the  states  is  concerned.  And 
why  have  we  given  that  appeal  1  Because 
the  Judges  are  appointed  by  the  Common- 
wealth, and  some  of  the  Judges  come  from 
certain  states.  There  was  some  floating 
idea,  in  which  I  certainly  did  not  share, 
that  there  might  be  suspicion  that  Judges 
were  swayed  on  the  one  hand  because  they 
were  the  Judges  of  the  Commonwealth, 
or  because  on  the  other  hand  they  had 
certain  state  proclivities.  That  is  the 
main  reason  appeals  wrere  given  in  those 
cases.  There  may  be  another  reason, 
namely,  that  the  interests  involved  are  of 
so  gigantic  and  so  manifestly  public  a 
nature  that  some  further  consideration 
might  be  necessary.  But  when  we  come 
to  the  region  of  individual  controversy — 
when  we  come  to  a  question  of  pounds, 
shillings,    and     pence,    as     between    an 


individual  and  a  corporation,  and  the  indi- 
vidual is  dragged  from  court  to  court,  and 
then  to  the  higher  court  of  the  i\ 
then  to  the  Federal  Court,  and  thi 
the  Privy  Council — well,  it  is  victory  by 
exhaustion.  It  is  the  long  purse  that 
wins.  A  man  may  die,  and  a  generation 
almost  may  pass,  in  a  manner  of  speaking 
between  the  outburst  of  litigation  and 
its  final  determination.  We  heard  from 
my  right  honorable  friend  (Sir  Joseph 
Abbott)  that  there  was  delay  not  attribut- 
able to  the  Privy  Council  itself.  No  one 
accuses  the  Privy  Council  of  that.  I 
believe  the  average  time  is  about  one  year 
and  ten  months,  so  far  as  Victoria  is  con- 
cerned, between  the  time  the  transcript 
reaches  England  and  the  time  judgment  is 
given.  I  am  speaking  only  from  recollection, 
but  I  believe  theaverage  time  is  about  what 
I  have  stated.  Not  only  is  there  expense, 
but  there  is  delay  which  the  unfortunate 
litigant  cannot  help,  and  from  whatever 
cause  it  arises  he  has  to  bear  it  all.  His 
business  is  locked  up,  and  his  affairs  are 
rendered  uncertain,  except  that  he  knows, 
whatever  happens,  he  will  lose  a  lot  of 
money  in  costs.  The  whole  matter  is  ren- 
dered so  terrible  to  him  that  he  is  ready 
to  yield  his  rights,  as  they  have  been  de- 
clared by  the  colonial  courts,  and  sur- 
render what  has  been  pronounced  to  be 
justice  rather  than  run  the  risk  of  being 
in  the  grave  before  the  matter  is  finally 
determined.  I  want  to  point  out  one 
other  fact.  When  the  matter  was  de- 
bated in  the  Victorian  Legislative  Assem- 
bly there  was  an  enormous  vote  taken  in 
favour  of  the  clause  as  it  stands,  46 
voting  for  it,  and  18  against  it.  That  was 
a  tremendous  majority,  and  in  my  judg- 
ment it  represented  the  feeling  of  the 
colony.  No  new  arguments  have  been 
adduced  why  we  should  alter  our  deter- 
mination, except  that  some  petitions,  in 
very  similar  language,  have  been  presented 
to  us  by  certain  wealthy  corporations. 
We  are  legislating  for  the  bulk  of  the 
people  of  the  colonies,  and  I  ask  that  we 
should  have  confidence  in  ourselves  and 
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in  that  High  Court  which  we  hope 
to  establish — confidence  not  only  in  its 
impartiality,  but  also  in  its  ability.  If  wre 
have  not  confidence  we  are  building,  not 
upon  a  rock,  but  upon  sand.  In  my 
opinion  there  is  no  substance  for  the 
apprehensions  of  certain  honorable  mem- 
bers who  have  argued  that  we  should 
reverse  our  previous  decisions. 

Mr.  KINGSTON  (South  Australia).— I 
shall  be  found  recording  my  vote  against 
the  amendment.  I  rise  chiefly  for  the 
purpose  of  saying  that  I  was  particularly 
interested  in  the  remarks  of  the  honorable 
and  learned  member  (Mr.  O'Connor),  who 
indicated  that  his  chief  reason  for  contem- 
plating the  possibility  of  supporting  the 
amendment  was  that  the  right  of  appeal 
had  not  been  taken  wholly  away,  that  it 
was  allowed  in  cases  in  which  the  public 
interests  of  the  Commonwealth  or  of  a  state 
were  concerned.  He  argued  strongly  that 
if  an  appeal  were  allowed  at  all  it  should 
be  allowed  equally  in  the  case  of  a  private 
individual  who  might  deem  himself  ag- 
grieved by  the  decision  of  the  High  Court, 
and  might  desire  to  appeal  to  the  Queen 
in  Council,  as  in  the  case  where  public 
interests  were  involved.  But  he  added 
that  if  the  right  of  appeal  from  the  High 
Court  was  sought  to  be  abolished,  he 
would  record  his  vote  in  favour  of  its 
abolition.  That  is  the  course  I  intend  to 
take,  and  I  trust  that  the  honorable  and 
learned  member  (Mr.  Symon)  will,  at  the 
proper  time,  move  to  strike  out  clause  ?5, 
giving  the  right  of  appeal  from  the  High 
Court  in  cases  where  the  public  interests 
of  the  Commonwealth  or  of  a  state  are 
concerned,  so  that  Australia  may  be  self- 
contained,  both  as  regards  the  powers 
of  her  Parliament  to  legislate,  and  of  her 
courts  to  interpret  the  laws  made  by  the 
Parliament.  I  wTas  very  sorry  indeed  to 
hear  the  suggestions  which  have  been 
made  in  regard  to  Australian  Judges.  I 
think  that  our  various  benches  have  no 
reason  to  fear  comparison  with  courts  in 
any  other  part  of  the  empire.  We  might, 
with  advantage,  utilize  the  services  of  some 
[Mr.  Isaacs. 


of  these  Judges  in  connexion  with  the 
new  courts  that  we  propose  to  establish. 
In  any  case,  I  am  satisfied  that  there  will 
be  found  within  the  Commonwealth  men 
amply  qualified  to  discharge  the  high 
responsibilities  falling  to  these  positions. 
To  my  mind,  the  suggestion  of  bias  ought 
not  to  have  been  made.  It  means  either 
corruption  or  incapacity.  Of  course  we 
resent  the  very  suggestion  of  corruption 
at  the  expense  of  an  Australian  Judge,  and 
it  would  be  incapacity  to  fail  to  realize  the 
responsibilities  of  the  judicial  office,  to  fail 
to  cast  aside  the  consideration  of  those 
matters  which  a  Judge  ought  to  disre- 
gard. It  seems  to  me  that  the  Judges 
of  Australia  are  just  as  likely  to  bring  to 
bear  the  highest  judicial  qualities  in  the 
discharge  of  their  high  duties  as  Judges 
elsewhere.  It  seems  to  me,  too,  that  they 
will  be  able  to  bring  to  bear  what  English 
Judges,  from  the  very  nature  of  things, 
could  not  bring  to  bear  upon  Australian 
laws — a  deep  sense  and  lively  knowledge 
of  the  circumstances  under  which  the 
legislation  is  passed,  an  acquaintance  with 
its  spirit,  a  sympathy  with  its  genius,  and 
jtll  the  faculties  which  render  it  probable 
that  due  effect  will  be  given  to  the  laws 
which  have  to  be  administered ;  and 
that  they  will  regard  that  which  ought 
chiefly  to  be  regarded — the  intentions 
of  the  Parliament.  I  am  very  san- 
guine that  in  these  respects  Australian 
Judges  will  possess  a  real  advantage  which 
will  more  than  compensate  for  any  sug- 
gested disadvantages  of  the  character  to 
which  reference  has  been  made.  I  hold, 
and  I  have  always  held,  that  the  power 
of  interpreting  our  laws  is  only  second 
in  importance  to  the  power  of  making 
them.  You  may  put  what  you  like 
upon  the  statute-book,  but  unless  you 
call  into  existence  courts  which  by  their 
decisions  are  likely  to  give  effect  to  that 
which  was  intended  by  the  Parliament 
when  it  passed  them,  you  fall  short  of 
accomplishing  that  which  you  ought  to 
accomplish.  I  know  no  better  means  for 
accomplishing  all  that  we  ought  to  desire 
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in  connexion  with  the  Coo&ttieiiwealth 
than,  while  resting  in  the  Commonwealth 

Parliament  the  power  to  deft]  with  all 
national    questions,    to   call  into  existence 

an  Australian  High  Court  readily  acces- 
sible to  the  people,  from  which  no  appeal 
shall  lie,  which  shall  he  able  at  all  times 
to  declare  what  is  the  intention  of  the 
i'ramers  of  the  law  and  to  see  that  effect  is 
given  to  it. 

Mr.  DOBSON  (Tasmania).  —  1  have 
taken  a  very  great  interest  in  this  matter, 
and  from  the  time  when  in  the  Judicial 
Committee  I  heard  the  honorable  and 
learned  member  (Mr.  Symon)  suggest  that 
the  appeal  to  the  Privy  Council  should  to 
some  extent  be  taken  away  I  have  opposed 
the  proposal.  As  I  have  not  spoken  upon 
the  subject  during  the  last  two  sittings 
of  the  Convention,  I  think  I  may  be  per- 
mitted to  take  up  a  few  minutes  of  the 
time  of  the  Convention  in  expressing  my 
views  at  the  present  time.  The  first 
point  I  wish  to  put  before  honorable 
members  is  that  we  are  here  to  enlarge 
the  powers  of  the  people — to  give  them 
larger  powers  of  government. 

Mr.  Kingston. — Larger  powers  of  self- 
government. 

Mr.  DOBSON.— Yes,  larger  powers  of 
self-government,  to  enable  them  to  advance 
as  a  nation.  But  I  deny  that  we  are  here 
to  take  from  our  people  the  privilege 
which  every  colonist  in  the  empire  pos- 
sesses. 1  am  borne  out  in  that  state- 
ment, which  is  by  no  means  a  new  one, 
because  I  have  heard  it  expressed  before, 
by  the  flood  of  petitions  which  have  been 
laid  upon  the  table  of  the  Convention. 
I  do  not  think  that  the  honorable  and 
learned  member  (Mr.  Symon)  treated  this 
matter  in  the  calm  judicial  manner 
which  is  usual  to  him  when  he  at- 
tempted to  pour  ridicule  upon  the 
way  in  which  these  petitions  were 
got  up.  The  honorable  and  learned  mem- 
ber must  know  that  when  a  sentiment  is 
expressed  in  a  petition  signed  by  respon- 
sible men  like  the  bankers,  the  members 


of  Chambers  of  Commence  and  Chambers 

Of  Mines*  and  men  «•« ,1111c  ted  with  finan- 
cial institutions  who  have  ligned  these 
petitions,  such  petitions  cannot  be 
garded  in  the  same  light  Bfl  petition 
up  to  further  some  popular  wish,  and  left 
at  every  hotel  and  bank  for  men  who 
hardly  know  anything  about  the  subject- 
matter  to  sign  them. 

Mr.  Symon. — I  do  not  blame   them  for 
trying  to  keep  this  power  of  appeal. 

Mr.  DOBSON. — I  am  objecting  to  the 
way  in  which  my  honorable  and  learned 
friend  tried  to  pour  contempt  upon 
petitions.  The  petition  which  came  from 
Tasmania  was  signed  by  two  or  three  of 
the  ablest  men  in  that  colony ;  men  who 
would  as  soon  think  of  putting  their  names 
to  a  petition  advocating  something  in  which 
they  did  not  honestly  believe,  and  which 
they  did  not  think  a  matter  of  great  im- 
portance, as  they  would  of  flying.  Upon 
only  two  subjects  has  the  Convention  been 
addressed  by  the  outside  public — upon 
the  recognition  of  the  Creator,  and  upon 
this  question  of  abolishing  the  appeal  to 
the  Privy  Council.  We  have  reversed 
our  decisions  upon  four  or  five  most  im- 
portant questions,  because  we  have  been 
told  by  the  Premiers  and  the  representa- 
tives of  the  colonies  which  they  chiefly 
affected  that  the  people  of  those 
colonies  would  not  accept  the  Bill 
unless  we  did  so.  But  in  n 
to  this  matter,  we  have  no  honorable 
members  getting  up  to  speak  for  the 
bankers  and  the  commercial  men  whom 
the  provision  in  the  Bill  will  affect.  They 
speak  to  us  by  their  petitions  and  say — 
"Do  not  rob  us  of  what  wc  have.  Take 
away  from  us  everything  which  is  neces- 
sary to  the  framing  of  this  Constitution, 
but  do  not  take  from  us  a  privilege  which 
we  prise  dearly."  If  my  honorable  and 
learned  friend  votes  in  opposition  to  the 
wishes  expressed  in  these  petitions,  I  do 
not  say  that  he  will  shock  me,  but  I  think 
he  will  be  taking  a  step  which  circumstances 
do  not  justify.  I  have  heard  my  honor- 
able and  learned  friend  rather  sneer  at  the 
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suggestion  that  the  taking  away  of  the 
right  of  appeal  to  the  Privy  Council  may, 
to  a  certain  extent,  influence  the  trend  of 
capital  in  this  direction.  It  is  very  hard  to 
name  cases  in  which  it  would  absolutely 
prevent  capital  from  coming  here,  but  my 
honorable  and  learned  friend  knows  how 
sensitive  capital  is,  and  who  will  dare  to 
assert  that  in  time  to  come  the  provision 
in  the  Bill  will  not  influence  depositors 
at  home,  and  will  not  affect  the  sending 
of  money  out  here  1  Are  we  not  all  looking 
forward  to  the  time  when  the  House  of 
Commons  will  pass  a  law  saying  that  trust 
funds  may  be  invested  in  our  Australian 
consols  ?  You  may  say  that  if  any  ques- 
tion arose  between  a  debenture-holder  and 
the  Commonwealth,  provision  is  made  for 
settling  it,  but  does  not  my  honorable  and 
learned  friend  think  that  the  financial 
companies  and  bankers  at  home  will 
try  to  prevent  money  from  coming  out 
here  1 

Mr.  Symon. — Why?  They  send  it  to 
the  Argentine. 

Mr.  DOBSON. — Many  a  director  may 
say — "What,  send  your  money  out  to 
that  radical  place  1 " 

Dr.  Cockburn. — Not  while  you  are 
here. 

Mr.  DOBSON.— "  Send  money  to  a 
place  where  they  have  taken  away  the 
right  of  appeal  to  the  Privy  Council ! "  I 
can  understand  that  the  men  whose  busi- 
ness it  is  to  influence  capital  may  in  time 
to  come  advise  their  clients  not  to  send 
money  here.  It  has  been  argued  in  favour 
of  the  abolition  of  this  right  of  appeal 
that  appeals  to  the  Privy  Council  are  \erj 
costly  and  involve  much  delay.  I  am 
emphatically  of  opinion,  however,  from 
what  I  have  seen  of  the  charges  of  pro- 
fessional men  in  England— though  it  is 
not  much~ — that  you  could  brief  a  leading- 
counsel  in  an  appeal  case  at  home  for 
half  the  amount  that  my  honorable  and 
learned  friend  would  charge  to  go  from 
Adelaide  to  Wentworth,  or  wherever  the 
High  Court  of  Appeal  was  being  held.     I 

[Mr.  Dob*o;i. 


could  get  as  good  a  man  at  home  for  half 
the  fee  that  any  barrister  would  charge  to 
go  from  here  to  Adelaide  or  to  Sydney. 
It  is  idle  to  say  that  an  appeal  to  the 
Privy  Council  would  be  more  costly,  and 
Sir  Joseph  Abbott  has  pointed  out  that  a 
great  deal  of  the  delay  that  takes  place 
occurs  in  the  conduct  of  the  suits  in  the 
colonies. 

Mr.  Symon. — The  delay  of  the  appeal. 

Mr.  DOBSON.— The  honorable  member 
urged  the  delay  as  a  distinct  argument 
why  it  was  unwise  to  go  to  the  Judicial 
Committee.  That  argument  has  been 
well  answered  by  Sir  Joseph  Abbott,  who 
has  shown  that  a  great  part  of  the 
delay  takes  place  here,  and  is  caused 
by  solicitors  and  clients  endeavouring 
to  compromise  and  settle  the  case. 
Does  any  honorable  member  suppose 
that  if  there  was  any  unreasonable  de- 
lay, additional  Judges  would  not  be  ap- 
pointed, not  only  from  England,  but  from 
the  colonies  1  Additional  Judges  were 
appointed  in  1871,  and  if  there  was  work 
to  be  accomplished,  a  representation  of  the 
mildest  character  would  lead  the  Home 
authorities  to  make  the  Judicial  Com- 
mittee so  strong  that  it  would  be  able  to 
dispose  of  all  appeals  in  an  average  time 
of  six  or  eiiiht  months.  I  think  I  have 
shown  how  fallacious  that  argument  is. 
Mr.  Symon  made  rather  an  unintentional 
mistake  when  he  said  that  we  were 
simply  creating  another  court  for  the 
anxious  litigant  to  struggle  through.  I 
have  not  heard  a  single  honorable  member 
say  that  he  desires  first  the  right  of  appeal 
to  the  High  Court,  and  then  the  right  of 
appeal  from  the  High  Court  to  the  Privy 
Council. 

Mr.  Symon. — That  is  the  amendment. 

Mr.  DOBSON.— The  amendment  would 
allow  the  Queen  to  grant  permission  for 
such  appeals.  I  hope  that  the  Bill  will  be 
put  into  such  a  form  that  it  will  allow  pri- 
vate litigants,  in  cases  involving  questions 
of  great  magnitude  and  complicated  points 
of  law,  to  appeal  either  to  the  Privy  Council 
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or  to  the  High  ( lourt  T  have  no  desire  to 
drag  Litigants  to  the  High  Court,  and  then 

to  give  the  rich  man  a  right  of  appeal  to 
the  Privy  Council.  There  is  every  reason 
for  saying  that  we  thai]  act  wisely  in  re- 
versing the  decision  which  we  have  given 
on  this  subject. 

Sir  EDWARD  BRADDON  (Tasmania). 
— I  do  not  know  that  T  have  erred  by  talk- 
ing too  often,  or  at  too  great  length.  On 
this  occasion  1  should  not  have  thought  it 
proper  to  speak  at  all,  but  for  the  fact 
that  the  people  of  Tasmania  who  sent  me 
here  have  requested  me  to  urge  the  reten- 
tion of  the  right  of  appeal  to  the  Privy 
Council  as  much  as  I  possibly  can. 
I  take  a  great  interest  in  the  sub- 
ject myself,  but  that  would  not  be 
a  sufficient  reason  for  speakiug  now.  I 
speak  in  obedience  to  the  wish  of  my 
own  constituents.  I  hold  in  my  hand 
copies  of  resolutions  passed  by  the  Hobart 
and  Launceston  Chambers  of  Commerce 
and  by  the  banks  of  Tasmania.  I  would 
inform  the  Hon.  Mr.  Symon  that,  to  the 
best  of  my  belief,  no  representative  of 
Tasmania  has  had  anything  whatever  to 
do  with  the  passing  of  any  of  these  resolu- 
tions. They  come  from  the  people,  and 
they  are  perfectly  spontaneous. 

Mr.  Symon. — Other  people  have  got 
them  up.     They  emanated  from  here. 

Sir  EDWARD  BRADDON.— I  do  not 
for  a  moment  believe  that  they  emanated 
from  here,  and,  if  they  did,  the  represen- 
tatives of  Tasmania  were  kept  in  curious 
ignorance  of  it.  The  resolution  passed 
by  the  Chambers  of  Commerce  of  Laun- 
ceston and  Hobart  is  as  follows  : — 

"  That  in  the  opinion  of  this  chamber  it  is 
a  matter  of  vital  importance  that  in 
any  federation  of  the  Australian  colo- 
nies there  should  be  no  relinquishment 
or  diminution  of  the  existing  rights  of 
all  Her  Majesty's  colonial  subjects  to 
appeal  to  the  highest  court  of  the 
empire.  That  such  an  abridgment  of 
these  rights  as  is  at  present  proposed 
by  the  Federal  Convention  would,  if 
adopted,    prove   highly  injurious    and 

[146] 


prejudicial  to  the  interests  of  these 
colonies.  That  the  Right  Honorable  the 
Premier  and  his  colleagues  on  the  Con- 
vention be  respectfully  urged  to  use 
their  best  exertions  in  order  to  prevent 
any  such  alteration  as  is  now  proposed 
in  the  relations  of  Her  Majesty's  colo- 
nies to  the  Throne,  and  to  retain  the 
existing  right  to  appeal  to  the  Privy 
Council." 

The  Chambers  of  Commerce  represent  the 
leading  business  men  of  the  colony,  who 
are  more  vitally  and  directly  interested 
in  a  question  of  this  kind  than  are  those 
who  are  opposing  this  amendment.  I  am 
happy  to  say  that,  although  a  large 
part  of  the  opposition  comes  from  the 
lawyers,  we  have  on  our  side  also  a 
very  substantial  measure  of  support 
from  lawyers  of  eminence,  lawyers  of 
position,  and  lawyers  whose  words  ought 
to  have  some  influence  here,  and  whose 
votes,  I  hope,  will  help  us  to  carry  this 
matter.  But  if  it  were  a  question  between 
the  commercial  people,  who  have  to  pay, 
and  the  lawyers,  wrho  have  to  receive, 
to  which  body  is  it  fair  that  we  should 
give  our  best  consideration  ?  The  resolu- 
tions of  the  banks,  which  include  two  of 
the  banks  of  Australia — the  Union  Bank, 
and  the  Bank  of  Australasia — are  as  fol- 
low : — 

1.  That,  in  the  opinion  the  managers  of  the 
banks  in  Tasmania — an  opinion  based  on  experi- 
ence (acquired  in  the  Australian  colonies) — the 
right  of  appeal  to  the  highest  court  in  the 
empire  should  not  be  abolished  or  restricted  as 
is  proposed. 

2.  That,  having  regard  to  the  extensive  and 
increasing  business  relations  between  Australia 
and  the  other  parts  of  the  empire,  and  to  the 
necessity  for  securing  and  retaining  the  confi- 
dence of  investors  in  Australian  securities,  it  is 
of  the  utmost  importance  that  the  final  Court  of 
Appeal  should  be  the  Privy  Council,  so  as  to 
obtain  certainty  and  uniformity  in  the  decision 
of  all  mercantile  and  other  questions  depending 
on  principles  of  law  common  to  the  empire. 

A  copy  of  these  resolutions  was  sent  to 
the  Premier  and  other  Tasmanian  dele- 
gates in  the  hope  that  the  provision  in 
the  Bill  objected  to  may  be  omitted.  I 
am  not  competent  to  argue  on  the  legal 
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side  of  this  question,  but  I  think  I  am  com- 
petent to  say  that  the  Judicial  Committee 
of  the  Privy  Council  is  a  body  worthy  of 
our  respect,  and  competent  to  justly  ad 
judge  our  cases  when  they  come  before 
them  on  appeal.  I  would  urge  on  the 
committee  the  importance  of  retaining, 
so  far  as  we  possibly  can,  every  tie  that 
unites  us  with  the  mother  country.  We 
are  constituting  a  Federation  under  the 
Crown,  and  if,  in  the  course  of  build- 
ing up  this  fabric,  we  weaken  one  of 
the  strongest  links  that  connect  us  with 
the  British  nation,  I  think  we  shall 
have  made  a  lamentable  mistake.  The 
bonds  that  unite  us  are  very  few,  and  are 
they  irksome  %  Have  we  not  almost  com- 
plete liberty — liberty  to  deal  with  our  own 
financial  affairs  as  we  please,  liberty  to 
deal  with  Customs  Tariffs,  with  the  effect 
that  we  put  heavy  duties  on  all  Great 
Britain  exports  to  us,  and  allow  them  to 
receive  all  ours  free  of  duty?  We  enjoy 
under  the  Crown  the  greatest  possible 
amount  of  liberty  and  support.  I  will 
not  say  anything  about  our  being  depen- 
dent on  them,  but  we  know  very  well  that 
events  may  arise  at  any  moment  when  our 
dependence  on  them  will  be  thrust  very 
prominently  before  us. 

Mr.  SYMON  (South  Australia).— I  have 
an  amendment  to  move  after  the  word 
"  right,"  but  if  the  words  "  saving  any 
right "  are  put,  and  a  division  taken  on 
that  question,  it  will  determine  whether 
or  not  the  clause  is  to  stand  as  it  is  or 
whether  there  is  to  be  a  saving  of  any 
right. 

Sir  William  Zeal. — Let  us  go  to  a 
division  on  this  amendment. 

Mr.  Deakin. — Let  us  divide  on  the 
question  we  have  been  discussing. 

Mr.  SYMON. — If  we  divide  on  the 
words  "  saving  any  right,"  it  will  settle 
the  question  whether  the  clause  is  to  stand 
as  it  is. 

The  CHAIRMAN.— I  must  put  the 
amendment,  unless  an  amendment  is 
moved  on  it. 

[Sir  Edward  Br  addon. 


Mr.  SYMON.— I  thought  it  might 
save  another  division  or  two,  if  the  ques- 
tion were  put  as  I  suggest. 

The  CHAIRMAN. — An  amendment  has 
been  moved  by  Sir  Joseph  Abbott,  and  any 
one  may  move  an  amendment  on  that 
amendment,  but  it  cannot  be  altered  with- 
out the  consent  of  the  mover. 

Mr.  SYMON.— The  amendments  I  in- 
tended to  move  were  after  "right"  to 
insert  the  words  "  of  granting  special 
leave  to  appeal,"  and  then  after  "  each," 
to  insert  the  words  "until  the  Parliament 
otherwise  provides."  But  I  do  not  want 
to  complicate  the  thing  in  any  way.  I 
want  to  have  a  direct  issue.  The  reason 
why  I  intended  to  move  the  second  amend- 
ment was  this :  Under  the  Canadian  Act,, 
you  can  alter  the  Act  at  any  time,  but 
if  you  put  this  right  of  appeal  in  our 
Constitution  absolutely  it  remains  there 
until  you  alter  it.  I  will  not  move  the 
amendments  now. 

Dr.  COCKBURN  (South  Australia).— 
A  great  deal  of  stress  has  been  laid  on  the 
fact  that  these  petitions  have  been  laid 
on  the  table,  as  if  that  evidenced  any  change 
of  the  solid  public  opinion  of  Australasia 
on  this  point.  There  are  hundreds  of 
thousands  of  our  most  enlightened  citizens 
who  are  remaining  supine  in  this  matter, 
because  it  never  entered  into  their  minds 
that  there  was  the  possibility  of  a  chance 
of  the  Convention  reversing  the  decision 
which  was  arrived  at  eight  years  ago, 
which  has  been  canvassed  and  approved 
by  public  men  ever  since  that  year,  and 
which  has  been  re  affirmed  on  three  differ- 
ent occasions.  There  is  no  change  in  pub- 
lic opinion  whatever.  The  public  opinion 
of  Australia  is  fixed  in  this  matter,  and  the 
mere  laying  on  the  table  of  this  Conven- 
tion of  a  few  petitions,  signed  by  a  handful 
of  individuals,  however  wealthy  and  backed 
up  by  powerful  financial  institutions,  is 
no  indication  of  any  change  of  opinion 
whatever.  I  do  hope  that  the  Convention 
will  not  lower  itself  in  the  esteem  of  Aus- 
tralia and  in  the  esteem  of  the  world  by 
|  going  back  on  its  settled  conviction. 
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Question — That  the  words  proposed  by 
Sir  Joseph  Abbott  be  added  to  the  clause — 
put. 

The  committee  divided — 

Ayes       ..  ...  ...     20 

Noes       ...  ...  ...     19 


Majority  for  the  amendment    .. 

Ayes. 
Braddon,  Sir  E.  N.  C.    McMillan,  W. 


1 


II. 


Briggs,  H. 
Brown,  N.  J. 
Carruthers,  J. 
Deakin,  A. 
Dobson,  H. 
Douglas,  A. 
Forrest,  Sir  J. 
Fraser,  S. 
Grant,  C.  H. 
Lewis,  N.  E. 

Barton,  E. 
Berry,  Sir  G. 
Brunker,  J.  N. 
Clarke,  M.  J. 
Cockburn,  Dr.  J. 
Fysh,  Sir  P.  O. 
Glynn,  P.  M. 
Gordon,  J.  H. 
Hackett,  J.  W. 
Higgins,  H.  B. 

Ayes. 
Henry,  J. 
Lee  Steere,  Sir  J 


O'Connor,  R.  E. 
Quick,  Dr.  J. 
Reid,  G.  H. 
Turner,  Sir  G. 
Venn,  H.  W. 
Walker,  J.  T. 
Zeal,  Sir  W.  A. 

Teller. 
Abbott,  Sir  J.  P. 

Noes. 

Holder,  F.  W. 
Howe,  J.  H. 
Isaacs,  I.  A. 
Kingston,  C.  C. 
A.        Lyne,  W.  J. 

Peacock,  A.  J. 
Solomon,  V.  L. 
Trenwith,  W.  A. 

Teller. 
Symon,  J.  H. 
Pairs. 

Noes. 
Crowder,  F.  T. 
G.      Leake,  G. 


Question  so  resolved  in  the  affirmative. 
Mr.  GLYNN  (South  Australia).— I  beg 
to  move — 

That  the  following  words  be  added  to  clause 
74: — "Provided  that  nothing  in  this  section 
shall  be  construed  to  prevent  the  High  Court 
from  hearing  and  determining  appeals  allowed 
by  the  law  of  a  state  from  the  Supreme  Court 
of  the  state." 

In  clause  74,  as  it  stands,  we  have  put  it 
in  the  power  of  the  Federal  Parliament 
to  cut  down  the  jurisdiction  of  the  High 
Court  not  only  in  relation  to  appeals 
from  matters  of  federal  legislation  but 
also  in  purely  state  matters.  Clause  74 
provides  that — 

The  High  Court  shall  have  jurisdiction,  with 
such  exceptions  and  subject  to  such  regula- 
tions as  the  Parliament  may  from  time  to  time 


prescribe,  to  hear  and   determine  appeals  from 

all  judgments,  decrees,  orders,  and  sentences  : 

l.   Of  any  other    federal   court,    or   court 

exercising   federal   jurisdiction,   or  of 

the  Supreme  Court  of  any  state: 

and  so  on.  The  position  is  this:  We  have 
authorized  the  Federal  I'ai liana-nt  to  inter- 
fere with  the  right  of  appeal  from  purely 
state  legislation.  Now,  I  say  that  this 
is  an  uncalled-for  interference  with  the 
autonomy  of  the  states.  1  resisted  this 
provision  before,  both  in  regard  to  fede- 
ral legislation  and  state  legislation,  urging 
on  the  Convention  that  what  ought  to 
be  done  was  to  leave  the  jurisdiction  of 
the  High  Court  perfectly  and  fully  com- 
prehensive of  everything,  but  to  let  the 
question  of  whether  appeals  should  lie  or 
not  to  rest  in  the  one  case  with  the  Fede- 
ral Parliament,  and  in  the  other  case  with 
the  state  Parliaments.  That  is  the  ordinary 
law  of  the  land  at  the  present  time.  If 
you  wish  to  take  away  the  right  of  appeal 
in  a  particular  matter  at  present  you  do 
not  provide  that  the  court  is  not  to  hear  the 
appeal,  but  simply  deny  the  right  of  appeal 
as  a  matter  of  legislation.  What  I  ask  the 
Convention  to  do  is  to  say  that  the  Federal 
Parliament  is  not  to  have  power  to  take 
away  the  right  of  appeal  on  purely  state 
matters.  As  the  Bill  now  stands  we  have 
taken  away,  notwithstanding  the  last  divi- 
sion, the  right  of  direct  appeal  to  the  Privy 
Council,  and  we  have  put  it  in  the 
power  of  the  Federal  Parliament  to  say 
that  there  may  not  be  an  indirect  appeal 
to  the  Privy  Council  in  state  matters, 
because,  if  the  Federal  Parliament  passes 
an  Act  to  say  there  shall  be  no  appeal  to 
the  High  Court  in  regard  to  a  purely 
state  matter,  then  there  may  not  be  an 
appeal  to  the  Privy  Council  in  a  state 
matter,  so  that  we  have  placed  the  right 
of  appeal  in  the  hands  of  the  Feder.il 
Parliament,  taking  away  the  existing  right 
of  appeal  to  the  Privy  Council,  and  put- 
ting it  into  the  hands  of  the  Federal  Par- 
liament to  say,  if  it  so  pleases,  that  there 
shall  be  no  appeal.  As  it  is  not  essential 
to  the  Federation  that  this  right  of  appeal 
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to  the  High  Court  should  be  denied,  I 
ask  the  Convention  to  adopt  the  proviso 
I  have  moved. 

Mr.  BARTON  (New  South  Wales).— 
In  the  form  in  which  this  proviso  is  moved 
I  would  like  to  ask  my  honorable  friend, 
does  it  mean  that  a  state  may,  at  any 
time,  pass  a  law  allowing  an  appeal  from 
the  courts  of  that  state  to  the  High 
Court  I 

Mr.  Glynn. — No,  it  is  the  other  way 
about — that  the  Federal  Parliament  can- 
not cut  down  that  right  of  appeal. 

Mr.  BARTON. — That  is  the  intention 
of  the  honorable  member  ;  but  what  I  am 
a  little  troubled  about  is  that  his  amend- 
ment reads  as  a  proviso  which  would  se- 
cure that  the  High  Court  shall  not  be 
prevented  from  hearing  and  determining 
any  appeals  the  state  may  allow  to  be 
brought  before  the  Supreme  Court  of  that 
state  In  this  form  it  might  carry  out 
an  intention  which  the  honorable  member 
himsel  f  has  not.  I  do  not  think  he  wishes 
to  give  a  continuing  power  to  the  states 
themselves  at  all  to  determine  the  classes 
of  appeals  which  the  High  Court  shall 
entertain  from  the  Supreme  Court  of  that 
state ;  otherwise  that  would  be  giving  the 
state  jurisdiction  over  the  High  Court, 
and  the  High  Court  is  intended  to  be  sub- 
ject to  the  jurisdiction,  as  far  as  legislation 
is  concerned,  which  is  given  to  the  Com- 
monwealth in  this  chapter,  and  not  to  any 
jurisdiction  a  state  may  attempt  to  exer- 
cise by  passing  laws  on  the  subject.  I 
only  want  my  honorable  friend's  assurance 
that  he  does  not  mean  that. 

Mr.  Glynn. — I  do  not  mean  that. 
Mr.  BARTON. — If  we  are  quite  clear 
what  Mr.  Glynn  means,  then,  if  this  pro- 
viso is  carried,  the  Drafting  Committee 
can  look  after  the  matter.  What  my 
honorable  friend  wants,  I  take  it,  is  this : 
That  the  words  "  with  such  exceptions  and 
subject  to  such  restrictions  as  the  Parlia- 
ment prescribe,"  shall  not  extend  to  giving 
the  Parliament  power  to  cut  down  the 
appeal  from  the  Supreme  Court  of  the 
state  to  the  Federal  High  Court. 
[Mr.  Glynn. 


Mr.  Glynn. — That  is  it. 
Mr.  BARTON.— Then  I  can  follow  that 
very  well.  There  is  perhaps  yet  another 
difficulty.  If  the  honorable  member  wishes 
to  carry  out  entirely  the  meaning  of  this 
amendment  it  might  be  wise  to  make  it 
read — Nothing  in  this  sub-section  "  or  in 
any  law  passed  thereunder  "  shall  be  con- 
strued to  prevent  the  High  Court,  &c. 

Mr.  Glynn. — I  have  no  objection  to 
that  amendment. 

Mr.  BARTON.— What  my  honorable 
friend  wants  to  prevent  is  the  effect  of 
any  law  cutting  down  this  appeal  to  the 
High  Court  from  the  Supreme  Court  of 
the  state. 

Mr.  Glynn. — That  is  so. 
Mr.    BARTON.— Then    the    Drafting 
Committee  will  perfectly  understand  what 
my  honorable  friend  means. 

Mr.  GLYNN  (South  Australia).— I 
understand  that  Mr.  Symon  wishes  to 
insert  something  before  my  amendment. 

The  CHAIRMAN.— We  had  better  pro- 
ceed with  one  question  at  a  time. 

Mr.  BARTON  (New  South  Wales).— 
My  honorable  friend  (Mr.  O'Connor)  has 
mentioned  to  me  this  matter  :  Mr.  Glynn 
has  said  that  he  does  not  mean  to  confer 
power  upon  a  state  to  make  laws  to  pro- 
vide for  appeals  from  its  own  court  to  the 
High  Court,  but  what  he  does  want  is  to 
put  it  out  of  the  power  of  the  Common- 
wealth Parliament  to  regulate  appeals  so 
as  to  prevent  any  existing  right  of  appeal 
from  a  local  court  to  the  High  Court. 
Does  he  mean  that  to  include  the  right  of 
appeal  as  conferred  by  the  Constitution  or 
as  existing  at  the  date  of  the  establishment 
of  the  Commonwealth  ? 

Mr.  Glynn. — As  existing  at  the  date  of 
the  establishment  of  the  Commonwealth. 

Mr.  BARTON.— Then  I  understand 
that  perfectly. 

Mr.  SYMON  (South  Australia).— I  have 
an  amendment  to  move  which  will  come 
prior  to  the  one  wThich  Mr.  Glynn  has 
moved,  and    which    is   one    that    directly 
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affects  the  amendment  which  has  been 
carried.  I  propose  to  add,  so  as  to  define 
that  the  right  is  in  harmony  with  the 
next  clause,  the  winds  "and  until  the  Par- 
liament otherwise  provides."  As  this 
amendment  arises  out  of  Sir  Joseph 
Abbott's  amendment  I  would  ask  Mr. 
Glynn  to  temporarily  withdraw  his  amend- 
ment, in  order  that  I  may  move  mine  ;  or, 
failing  that,  I  shall  have  to  move  mine 
as  an  intermediate  proviso,  which  would 
complicate  the  clause. 

Mr.  Barton. — We  could  make  that  a 
matter  of  drafting. 

Mr.  Kingston. — Why  not  limit  it  to 
granting  a  right  of  appeal  in  cases  pre- 
scribed by  Parliament  1 

Mr.  SYMON. — I  should  be  agreeable 
to  that. 

Mr.  GLYNN  (South  Australia).— I  beg 
to  ask  leave  to  withdraw  my  amendment 
temporarily. 

Sir  JOSEPH  ABBOTT  (New  South 
Wales). — I  object,  and  if  a  member  objects 
an  amendment  cannot  be  withdrawn. 

Mr.  GLYNN  (South  Australia).— I 
would  like  to  say  that  the  words  of  my 
amendment  have  been  settled  by  refer- 
ence to  others  concerned,  and  I  invariably 
find  that  proposals  become  more  cloudy 
when  I  ask  others  to  help  me. 

Mr.  Glynn's  amendment  was  agreed 
to. 

Mr.  SYMON  (South  Australia).— I  now 
beg  to  move — 

That  the  following  proviso  be  added  to  the 
clause  : — 

"  Provided  also  that  the  right  saved  is  that 
of  granting  leave  to  appeal,  and  shall  continue 
only  until  Parliament  otherwise  provides." 

Sir  JOSEPH  ABBOTT  (New  South 
Wales). — It  is  hardly  fair  to  press  an 
amendment  of  this  kind  when  the  usual 
hour  for  adjournment  has  passed,  and 
many  members  have  left  the  chamber. 
No  notice  has  been  given  of  the  amend- 
ment. At  the  same  time,  I  confess  that  I 
can  see  no  objection  to  it. 

Mr.  Deakin. — It  only  puts  us  in  the 
same  position  as  Canada. 


Sir  JOSEPEI  ABBOTT.  — Exactly  in 
the  same  position  as  Canada. 

Mr.  Symon's  amendment  was  agreed  to. 

The  clause,  as  amended,  was  agreed  ia 

Clause  75. — No  appeal  shall  be  allowed  to  the 
Queen  in  Council  from  any  court  of  any  state,  or 
from  the  High  Court,  or  any  other  federal  court, 
except  that  the  Queen  may,  in  any  matter  in 
which  the  public  interests  of  the  Common- 
wealth, or  of  any  state,  or  of  any  other  part  of 
Her  Majesty's  dominions  are  concerned,  grant 
leave  to  appeal  to  the  Queen  in  Council  from 
the  High  Court. 

Sir  JOSEPH  ABBOTT  (New  Smith 
Wales). — I  have  given  notice  of  an  amend- 
ment in  this  clause,  which  amendment  I 
think  is  consequential  upon  the  amendment 
which  has  just  been  carried.  The  same 
arguments  apply  to  it,  and  I  am  not  going 
to  waste  any  time  in  going  over  them 
again.     I  beg  to  move — 

That  the  following  words  be  omitted  (line 
4-7):- 

"  in  which  the  public  interests  of  the  Com- 
monwealth, or  of  any  state,  or  of  any  other 
part  of  her  dominions  are  concerned." 

Mr.  SYMON  (South  Australia).— I  also 
have  an  amendment  of  which  I  gave  con- 
tingent notice. 

The  CHAIRMAN.— I  will  point  out  to 
Mr.  Symon  that  if  he  carries  the  amend- 
ment of  which  he  has  given  notice,  and 
the  clause  is  amended  in  the  manner  he 
wishes,  I  shall  have  to  refuse  to  put  it, 
because  it  would  be  a  direct  negative  of 
the  clause  as  carried. 

Mr.  SYMON  (South  Australia).— That 
is  not  what  I  want.  I  do  not  wish  in  any 
way,  as  the  committee  have  arrived  at  a 
conclusion,  by  any  side-wind  to  override 
what  has  been  done  in  the  least  degree. 
It  is  suggested  to  me  that  I  should  attain 
my  object  by  proposing  to  amend  the 
clause  by  striking  out  all  the  words  after 
the  word  "matter"  down  to  the  word 
"  concerned,"  with  a  view  of  inserting  the 
words  "  not  involving  the  interpretation  of 
the  Constitution  of  the  Commonwealth  or 
of  a  state." 

The  CHAIRMAN.— It  seems  to  me 
that  that  also  would  involve  a  negative. 
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Mr.  SYMON  (South  Australia).— No ; 
it  is  preserving  absolutely  what  Sir  Joseph 
Abbott  has  carried,  and  is  carrying  out 
somewhat  Mr.  O'Connor's  contention,  with 
which  I  entirely  agree,  that  certain  matters 
should  not  be  the  subject  of  appeal  to 
the  Privy  Council. 

The  CHAIRMAN.— Sir  Joseph  Abbott's 
amendment,  which  comes  first,  is  the 
amendment  before  the  Chair. 

Sir  Joseph  Abbott's  amendment  was 
agreed  to. 

Mr.  SYMON  (South  Australia).— I  beg 
to  move — 

That  the  following  words  be  inserted  in  the 
place  of  those  struck  out  :  — 
"not  involving  the  interpretation  of  the  Con- 
stitution of  the  Commonwealth  or  of  a  state." 

Dr.  QUICK  (Victoria).— This  proposal 
largely  cuts  down  the  effect  of  the  motion 
which  has  just  been  carried,  because  it 
excepts  from  the  operation  of  the  clause 
all  cases  arising  under  the  Constitution. 
The  honorable  member  said  he  did  not 
want  to  take  any  action  by  a  side-wind 
which  would  have  the  effect  of  reversing 
the  decision  just  arrived  at. 

Mr.  Barton. — It  cuts  it  down,  but  does 
not  reverse  it. 

Dr.  QUICK. — It  derogates  from  the 
amendment  which  we  have  carried.  Mr. 
Symon  wants  to  put  an  exception  in  the 
clause,  which  will  then  read  that  the 
Queen's  prerogative  is  to  remain,  as  in 
Canada,  except  in  all  cases  arising  under 
the  Constitution  and  the  interpretation  of 
the  Constitution.  That  will  very  seriously 
cut  down  the  amendment- 
Sir  JOSEPH  ABBOTT  (New  South 
Wales). — I  rise  to  order,  aud  submit  that 
the  motion  of  Mr.  Symon  is  out  of  order, 
because  it  is  curtailing  what  the  commit- 
tee have  already  decided  should  be  in  the 
Bill,  and  the  amendment  which  I  proposed 
and  carried  on  a  division.  My  amendment 
was — "saving  any  right  which  Her  Majesty 
may  be  pleased  to  exercise  by  virtue  of 
her  Royal  prerogative."  Her  Majesty 
would  have  that  right  under  the  preroga- 
tive if  we  do  not  pass  such  a  proposal  as 
[Mr.  Symon. 


that  of  Mr.  Symon.  I  submit  he  cannot 
now  insert  words  which  will  have  the 
effect  of  altering  the  amendment  which 
the  committee  has  already  agreed  to. 

Mr.  BARTON  (New  South  Wales).— I 
submit  it  is  quite  in  accord  with  parlia- 
mentary practice  to  propose  such  an 
amendment,  because  where  a  committee 
has  carried  a  certain  proposition,  anything 
within  that  proposition  which  tends  to 
make  an  exception  to  it  or  a  proviso  to 
it,  or  which  is  equivalent  to  anything  of 
that  kind,  is  perfectly  admissible.  If  Mr. 
Symon  had  proposed  an  amendment 
which  virtually  negatived  that  which  was 
carried  by  Sir  Joseph  Abbott,  I  would  be 
one  of  the  first  to  point  that  out  and 
say  that  we  ought  not,  at  this  late  stage, 
to  reverse  a  decision  just  come  to.  But 
what  is  now  proposed  is  nothing  of  that 
kind.  It  is  proposed  simply,  while  leav- 
ing the  right  to  obtain  leave  to  appeal 
to  the  Queen  in  Council  in  all  other  cases, 
and  to  that  extent  abiding  by  Sir  Joseph 
Abbott's  amendment,  to  except  from  the 
operation  of  that  amendment  cases  in 
which  the  Constitution  of  the  Common- 
wealth or  of  a  state  is  to  be  interpreted. 
That  is  to  say,  it  confines  to  the  High 
Court  the  interpretation  and  meaning 
of  this  Constitution,  and  those  cases 
arising  under  the  Constitutions  of  the 
states  which  come  under  the  judicial 
power  of  the  Commonweath.  That  is 
the  object  of  the  amendment.  It  seems 
to  me  to  be  an  exception  to  Sir  Joseph 
Abbott's  amendment  that  can  be  well  con- 
sidered. If  it  amounted  to  a  negative  of 
that  amendment,  I  would  be  one  of  the  first 
to  point  it  out,  and  I  am  sure  that  you, 
sir,  would  at  once  rule  it  out  of  order. 
This  is  merely  an  exception  or  proviso, 
and  if  it  were  not  allowed  to  be  moved  it 
would  be  to  decide  that  the  committee 
had  not  ordinary  legislative  powers. 

Sir  JOSEPH  ABBOTT  (New  South 
Wales). — I  submit,  with  great  confidence, 
that  the  rule  is  that  no  amendment  can 
be  proposed  which  is  inconsistent  with 
anything  already  passed  by  the  committee. 
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1  submit  that  you  are  called  upon  to 
decide  whether  this  amendment  would 
be  inconsistent  with  the  proposal  carried 
by  the  committee.  If  you  think  it  is  not, 
it  will  be  in  order. 

Mr.  BEID  (New  South  Wales).— 1  sub 
mit  that  the  governing  rule  is  that,  if  the 
House  has  expressed  its  opinion  in  the 
shape  of  a  general  proposition,  it  may 
proceed  to  qualify  that  proposition  while 
it  falls  short  of  a  negative. 

The  CHAIRMAN.— I  do  not  think  I 
can  rule  this  proposed  amendment  out  of 
older.  Every  clause,  or  nearly  every 
clause,  in  a  Bill  in  some  way  qualifies 
the  preceding  clauses.  They  extend  the 
operation  of  those  clauses,  and,  in  some 
instances  they  limit  the  operation  of  the 
clauses.  This  is  not  a  distinct  negative, 
and  I  think  it  would  be  unduly  curtailing 
the  power  of  the  committee  to  arrive  at 
such  a  conclusion  as  they  may  think  fit 
if   I  ruled  this  out  of  order. 

Dr.  QUICK. — I  venture  to  point  out 
that  if  this  exception  be  engrafted  on  the 
exception  of  Sir  Joseph  Abbott,  it  will 
absolutely  emasculate  clause  75,  the  pre- 
dominant feature  of  which  is  that,  in  all 
of  these  constitutional  matters,  the  right 
of  appeal  to  the  Privy  Council  is  to  be 
preserved.  I  would  ask  the  Drafting  Com- 
mittee and  the  members  of  the  Judicial 
Committee  whether  this  is  not  a  com- 
plete somersault,  a  complete  reversal 
of  the  policy  which  they  agreed  to  in 
Adelaide,  and  which  is  incorporated  in 
this  Bill?  In  this  Bill  a  full  right 
of  appeal  is  preserved  to  the  Privy 
Council  in  respect  of  great  constitu- 
tional questions.  Now,  Mr.  Symon  is 
absolutely  reversing  that  policy.  Instead 
of  leaving  it,  within  the  exception  of  Sir 
Joseph  Abbott'samendment,  that  the  Queen 
in  Council  may  grant  the  right  of  appeal, 
he  now  proposes  to  absolutely  take  away 
the  right  of  appeal  on  all  these  great  consti- 
tutional questions  which  may  arise  under 
the  Constitution  itself,  and  Acts  passed 
under  the  Constitution.  This  is  certainly 
a  most  serious  infraction  of  the  principle  of 


clause  7o.  1 1  springs  upon  the  <  ..mention 
a  proposal  of  a  most  serious  and  alarming 
character,  and  it  ought  not  to  be  pa 
No  notice  has  been  given  of  this  prop 
Sir  Joseph  Abbott  did  not  propose  to  take 
away  the  right  of  appeal  in  constitutional 
or  political  questions  involving  probably 
our  relations  with  the  empire  itself.  .Mr. 
Symon,  in  the  Judiciary  Committee's  re- 
port, proposed  to  reserve  that  right.  If  I 
had  to  elect  between  Sir  Joseph  Abbott's 
proposal  of  reserving  the  prerogative  and 
Mr.  Symon's  amendment,  I  confess  I 
would  sooner  have  the  clause  as  it  stands. 
So  long  as  there  is  a  right  of  appeal  on 
all  great  political  questions  to  the  Privy 
Council  there  will  be  a  bond  of  connexion 
and  some  guarantee  for  the  retention  of 
harmonious  legal  constitutional  relations. 
But  what  will  be  reserved  now  in  this 
proposed  amendment  is  the  right  of  appeal 
by  private  citizens  on  disputes  not  in- 
volving constitutional  questions,  whereas 
it  is  proposed  to  take  away  all  constitu- 
tional questions  from  the  determination 
of  the  highest  tribunal  in  the  empire.  I 
object  to  that  most  strongly. 

[The  Chairman  left  the  chair  at  half- 
past  five  o'clock  pm.  The  committee  re- 
sumed at  thirty-five  minutes  past  seven 
o'clock  p.m.] 

Dr.  QUICK  (Victoria). — I  am  sure  no 
one  will  accuse  me  of  any  desire  to 
exaggerate  the  importance  of  any  pro- 
posal, or  the  dangerous  nature  of  any. 
proposal.  1  have  not  done  so  hitherto 
iu  this  Convention,  but  I  feel  strongly 
convinced  that  the  movement  on  the 
part  of  Mr.  Symon  is  a  dangerous  move- 
ment, and,  at  the  same  time,  a  most 
unfair  movement.  I  appeal  to  the  leader 
of  the  Convention  not  to  give  sanction  to 
any  such  movement,  but  to  interpose  to 
prevent  dangerous  results  which  may 
follow  therefrom.  I  would  remind  the 
leader  of  the  Convention  that  Sir  Joseph 
Abbott's  amendment  was  discussed  on 
notice.  There  was  no  notice  of  any 
amendment    on    that   amendment.      We 
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came  here  to  deal  with  Sir  Joseph  Abbott's 
amendment,  and  Mr.  Symon  gave  no 
notice  of  any  intention  to  move  a  farther 
amendment. 

Mr.  Barton.  —  Unfortunately,  I  can 
scarcely  act  upon  that,  because  amend- 
ments on  amendments  have  been  moved 
without  any  notice  being  given. 

Dr.  QUICK. — No  doubt;  but  not  at 
the  final  stage  of  the  history  of  the  Con- 
vention. I  need  only  remind  the  Conven- 
tion of  the  request  of  Mr.  Re  id  this  morn- 
ing, that  no  new  matter  should  be  intro- 
duced at  the  present  stage  of  which  no 
notice  has  been  given.  This  matter 
has  been  fairly  disposed  of  on  a  divi- 
sion. I  took  no  active  part  in  that 
amendment.  I  voted  for  it,  not  with 
any  degree  of  profound  anxiety  on  the 
subject.  Had  that  amendment  of  Sir 
Joseph  Abbotfs  been  lost  I  would  not 
have  quarrelled  with  the  decision  of  the 
Convention.  I  would  have  been  prepared 
to  take  the  Bill  as  it  stood,  believing  that 
clause  57,  which  provides  for  appeals  to 
the  Privy  Council  on  all  great  public 
and  constitutional  questions  in  which  the 
interests  of  the  Commonwealth  or  of  the 
state  are  concerned,  would  probably,  under 
the  circumstances,  meet  the  requirements 
of  the  case.  But  what  do  we  find  now1?  By 
this  proposal  the  right  of  appeal  is  to  be 
allowed  to  private  individuals  for  testing 
and  litigating  in  regard  to  private  rights, 
probably  as  to  contracts  or  torts,  or  matters 
of  that  kind ;  but  on  matters  of  supreme 
importance,  affecting  the  interpretation  of 
this  new  Constitution,  there  is  absolutely 
no  appeal  whatever.  I  have  taken  down 
the  words  from  the  Clerk,  which  read — 

excepting  that  the  Queen  may,  in  a  matter 
not  involving  the  interpretation  of  the  Consti- 
tution of  the  Commonwealth  or  of  a  state, 
grant  leave  to  appeal. 

That  means  the  Queen  may  grant  leave 
to  appeal  in  all  cases  except  cases  arising 
as  to  the  interpretation  of  the  Constitu- 
tion of  the  Commonwealth  or  of  a  state. 
Mr.  Symon  proposes  to  take  away  not 
only  the  right  of  appeal  to  the  Privy 
[Dr.  Quick. 


Council  on  questions  arising  under  the 
Commonwealth  Constitution,  but  on  ques- 
tions arising  under  the  existing  Constitu- 
tion of  the  state. 

Mr.  McMillan. — That  is  not  intended. 

Dr.  QUICK. — But  there  are  the  words. 
If  Mr.  Symon  does  not  intend  that,  I 
should  be  happy  to  stop  speaking  further. 
I  am  assured  it  is  only  necessary  to  call 
attention  to  the  serious  and  almost  revolu- 
tionary character  of  the  proposal  to  induce 
the  Convention  to  pause  before  adopting 
it.  I  would  sooner  have  the  Bill  as  it 
stood  originally. 

Mr.  Dobson. — As  we  all  would. 

Dr.  QUICK. — I  would  sooner  have  the 
Bill  as  it  stood,  denying  the  right  of 
appeal  to  the  private  person,  so  long  as  we 
preserve  the  right  of  appeal  on  constitu- 
tional questions,  which  are  far  more  im- 
portant. This  is  a  new  constitutional 
instrument  of  which  we  have  had  no  ex- 
perience before.  It  is  to  be  launched  on 
its  career,  and  the  Federal  High  Court 
is  to  have  absolute  and  exclusive  juris- 
diction in  interpreting  that  Constitution. 

Mr.  Symon. — What  are  you  creating 
the  Federal  High  Court  for  1 

Dr.  QUICK. — I  may  point  out  that 
we  have  a  new  constitutional  instrument, 
involving  the  political  relation  of  the  most 
important  kind,  and  involving  the  rights 
of  the  state  as  well  as  the  rights  of  the 
Commonwealth. 

Mr.  Kingston. — Are  you  not  prepared 
to  trust  the  High  Court  1 

Dr.  QUICK. — We  are  prepared  to  trust 
the  High  Court  so  far  as  it  is  constituted. 
But,  as  a  matter  of  precaution,  as  a  matter 
of  safety,  what  objection  can  there  be  to 
giving  a  right  of  final  and  ultimate  appeal 
to  Her  Majesty  in  Council  ? 

Mr.  Symon. — A  lot  of  Judges  who  do 
not  understand  anything  about  our  con- 
ditions. 

Dr.  QUICK. — It  is  not  suggested  that 
the  Judges  of  the  High  Court  will  not  be 
worthy  of  trust,  but  this  right  of  appeal 
should  be  given  as  a  security  that  the 
novel  provisions  of  the  Constitution  will, 
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especially  in  the  early  stage  of  tin-  history 
of  their  interpretation,  receive  careful 
consideration.  If  a  mistake  should  un- 
fortunately be  made  by  the  High  Court — 
and  it  is  no  reflection  upon  that  body  to 
say  that  mistakes  might  he  mode  by  it, 
because  Judges  differ,  and  we  have  had 
instances  in  the  Supreme  Courts  here,  and 
instances  have  occurred  in  the  United 
States,  where  most  important  decisions 
have  been  arrived  at  upon  the  opinions  of 
the  majority  of  the  Judges — if  a  mistake 
is  made  it  can  be  rectified. 

Mr.  McMillan. — We  want  to  be  in 
exactly  the  same  position  as  we  were  in 
before  we  federated. 

Dr.  QUICK. — Certainly,  with  regard  to 
constitutional  questions.  I  am  prepared, 
if  necessary,  to  give  up  the  subject's  right 
of  appeal  ;  but  I  emphatically  assert  that 
there  should  be  a  right  of  appeal  from  the 
decision  of  the  High  Court  in  regard  to 
this  Constitution,  a  Constitution  embody- 
ing novel  provisions  and  giving  important 
powers,  including  the  power  of  the  Federal 
Court  to  review  the  procedure  of  Parlia- 
ment. The  Federal  High  Court  is  em- 
powered to  declare  a  law  passed  by  both 
Houses  and  assented  to  by  the  Crown 
ultra  vires,  not  because  the  Legislature 
lias  exceeded  its  jurisdiction,  but 
because  of  some  fault  of  proce- 
dure. Appeals  would  be  made  only 
when  there  was  a  reasonable  doubt  in 
the  minds  of  the  responsible  advisers  of 
the  Commonwealth  that  the  decisions  of 
the  High  Court  were  open  to  question. 
The  knowledge  of  this  right  of  appeal 
would  be  an  incentive  to  the  High  Court 
to  be  most  careful  in  its  decisions,  and 
especially  in  its  early  decisions.  I  need 
not  enumerate  the  cases  in  which,  if  the 
amendment  is  carried,  there  will  be  no 
right  of  appeal.  There  will  be  no  right  of 
appeal  in  regard  to  the  letter  of  the  Con- 
stitution itself.  There  will  be  no  oppor- 
tunity to  review  a  decision,  for  in- 
stance, in  regard  to  legislation  under 
clause  52,  sub-section  (1) — "The  re- 
gulation     of      trade      and      commerce." 


Then,  again,  it  is  provided  that  all  taxa- 
tion is  to  be  uniform,  and  all  legislation 
under  this  provision  will  be  taken  out  of 
the  purview  of  the  Privy  Council.  I  be 
exercise  of  the  power  under  clan-'  56 
would  also  be  withdrawn  from  review. 
But  perhaps  the  most  important  of  all  is 
the  clause  which  was  amended  the  other 
day  on  the  motion  of  the  Right  Hon.  Mr. 
lleid  with  reference  to  rivers.  That  clause 
would  probably  be  fruitful  of  litiga- 
tion, and  any  state  beaten  upon  a  first 
decision  would  be  bound  to  have  that 
decision  reviewed.  It  would  be  an 
advantage  to  have  it  reviewed,  what- 
ever was  the  result.  Then  there  are  the 
powers  for  the  creation  of  the  Inter- State 
Commission.  All  disputes  between  states 
arising  under  these  novel  powers  would 
be  absolutely  and  irrevocably  within  the 
jurisdiction  of  the  High  Court  of  the 
Commonwealth,  if  Mr.  Symon's  amend- 
ment were  carried.  I  would  therefore 
strongly  urge  the  Convention  not  to  enter- 
tain the  amendment. 

Mr.  McMillan. — Could  not  everything 
come  under  the  review  of  the  Privy  Coun- 
cil acording  to  Sir  Joseph  Abbott's  amend- 
ment. 

Dr.  QUICK.— That  would  be  so  if  it 
were  allowed  to  remain  as  it  stands.  For 
my  part,  I  should  be  quite  willing  to  have 
the  whole  of  clause  75  struck  out.  The 
leader  of  the  Convention  admits  that  the 
effect  of  Mr.  Symon's  amendment  would 
be  to  largely  destroy  the  value  of  Sir 
Joseph  Abbott's  proposal,  as  it  would  re- 
move from  the  control  of  the  Privy  Coun- 
cil all  constitutional  questions,  and  give 
the  Privy  Council  jurisdiction  only  in 
trumpery  suits  between  subjects — suits 
important  perhaps  to  the  individuals 
themselves,  but  absolutely  trumpery  in 
comparison  with  these  other  great  and 
important  constitutional  questions. 

Mr.  BARTON  (New  South  Wales).— I 
do  not  foresee  the  portentous  and  manifold 
difficulties  in  the  government  of  the  Com- 
monwealth, and  in  its  future,  which,  it  is 
said,  will  result  if  something  approaching 
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to  the  amendment  of  my  honorable  friend 
(Mr.  Symon)  is  carried.  I  have  for  some 
time  had  a  doubt  as  to  whether  if  it  were 
conceded  that  appeals  to  the  Privy  Council 
should  be  restricted  to  a  certain  extent, 
whether  appeals  should  still  be  permitted 
upon  that  part  of  our  work  which  is  most 
particularly  within  the  function  of  a  self- 
governed  community.  We  are  the  makers 
of  our  own  Constitution.  We  sit  here  as 
the  makers  of  our  own  Constitution.  We 
propose  to  frame  that  Constitution  so  as 
to  secure  the  assent  of  the  Imperial  Par- 
liament; but  our  first  charge  is  to  prepare 
such  a  Constitution  as  will  receive  the  ap- 
proval of  our  own  people.  When  we  have 
the  approval  of  our  own  people  to  the  Con- 
stitution we  hope  that  it  will  be  passed 
into  law  as  nearly  as  possible  in  the  form 
ill  which  we  submit  it.  If  the  results  of 
our  labours  are  indorsed  by  the  various 
peoples  of  the  colonies,  Australia  will  be 
the  maker  of  its  own  Constitution,  and  I 
am  very  much  inclined  to  coincide  with 
the  opinion  of  my  honorable  friend  (Mr. 
Symon)  that  if  Australia  is  to  be  the 
maker  of  its  own  Constitution,  it  is  fairly 
competent  to  be  the  interpreter  of  its  own 
Constitution.  I  see  no  reason  to  antici- 
pate that  the  difficulties  that  are  fore- 
shadowed will  arise  from  the  adoption  of 
the  principle  that  those  who  are  fit  to 
make  the  Constitution  are  fit  to  say  what 
the  language  of  it  means. 

Sir  John  Forrest. — We  cannot  do  that 
now. 

Mr.  BARTON.— We  cannot  do  it  under 
■our  present  Constitutions,  but  my  right 
honorable  friend  forgets  that  we  are 
taking  a  very  large  step  in  advance  in 
making  a  Federal  Constitution. 

Mr.  Symon. — There  can  be  no  conflict 
now  between  states  and  Commonwealth. 

Mr.  BARTON.— No,  because  the  Com- 
monwealth as  a  federal  body  is  non- 
existent. It  is  proposed  to  unite  the 
states  in  a  Commonwealth,  and  the  ques- 
tion is  whether  upon  the  matters 
that  will  arise  as  regards  the  interpre- 
tation of  the  several  Constitutions 
[Mr.  Barton. 


there  is  any  need  for  them  to  appeal 
to  any  distant  authority.  In  the  first 
place,  let  me  disclaim  utterly  that  re- 
proach which  has  been  so  consistently 
flung  at  those  who  do  not  wish  to 
leave  the  whole  thing  unrestricted,  the 
right  of  appeal  to  the  Privy  Council ;  a 
reproach  that  they  wish  to  break  ties  with 
the  empire ;  a  reproach  which,  if  it  means 
anything,  is  intended  to  convey  to  people 
outside  that  we  are  in  some  illicit  and 
covert  way  hankering  after  independence. 
I  venture  to  say  that  there  is  no  more 
loyal  subject  of  the  Queen  in  the  Aus- 
tralian Dominion  than  I  am,  and  yet  I  am 
strongly  of  opinion  that  it  is  not  in  every 
case  that  is  to  be  decided  under  our 
Constitution,  or  in  every  class  of  case,  we 
are  to  say  to  ourselves  that,  having  con- 
stituted a  High  Court,  we  are  to  superadd 
to  that  another  Court  of  Appeal.  I  do  not 
agree  with  that  contention.  I  bowr  loyally 
to  the  decision  which  has  been  arrived  at, 
with  this  sole  qualification,  that  I  think 
we  have  a  right  to  modify  that  decision 
by  making  an  exception  to  it  in  matters 
that  pertain  to  the  essence  of  a  Federal 
Constitution. 

Sir  John  Forrest. — You  always  want 
to  modify  when  you  are  defeated. 

Mr.  BARTON.— I  do  not  quite  follow 
my  right  honorable  friend.  He  does  not  find 
me,  I  think,  peculiarly  anxious  to  disturb 
the  decisions  of  this  Convention,  nor  have 
I  engaged  in  any  particular  agitation  in 
any  way  whatever  to  undo  the  work  of 
the  Convention.  I  do  not  think  any  one 
has  been  more  loyal  to  the  decisions  of 
the  Convention  than  I  have. 

Sir  John  Forrest. — There  has  been 
some  one  always  ready  to  do  it. 

Mr.  BARTON.— My  right  honorable 
friend  possesses  a  very  strong  bow,  but 
he  sometimes  drives  his  shafts  at  the 
wrong  enemy. 

Sir  John  Forrest. — I  do  not  think  so ; 
there  is  always  somebody  ready  to  do  it. 

Mr.  Symon. — He  drives  them  at  an 
imaginary  enemy. 
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Mr.  BARTON. — As  he  sometimes  lets 
drive  at  me,  I  do  not  consider  myself  an 
imaginary  enemy — there  are  ph;. 
reasons  why  1  should  not.  I  believe  if 
there  is  on.-  thing  00  which  we  should 
retain  t  lie  supreme  power  of  decision  by  any 
court  which  we  constitute  it  is  the  power 
of  deciding  finally  what  our  own  Constitu- 
tion means,  because  as  the  Australian  people 
are  the  makers  of  this  Constitution  it  is 
only  fit  that  authorities  who  represent  the 
Australian  people  should  decide  what  it 
means  if  there  is  any  doubt  about  what  it 
means.  1  am  not  quarrelling,  therefore, 
with  the  remainder  of  the  decision  which 
has  taken  place  at  the  hands  of  the  com- 
mittee. I  am  not  quarrelling  with  the 
provision  that  the  prerogative  shall  be 
retained,  and  that  the  Queen  in 
Council  may  grant  leave  to  appeal  with 
respect  to  other  matters.  I  voted  against 
the  amendment  which  conveyed  that 
decision,  but  I  am  perfectly  prepared  to 
bow  to  the  will  of  the  majority.  I  am  not 
going  to  question  that ;  but  I  think  we 
may  make  an  exception  from  it,  based  on 
purely  federal  grounds.  I  think  it  is  an 
exception,  based  on  federal  grounds,  that 
we  should  attain  this  measure  of  self-go- 
vernment by  our  own  machinery  ;  that  not 
only  by  our  own  demand,  but  by  the  fram- 
ing of  our  own  Constitution,  should  we  be 
entitled  by  our  own  authorities  to  say  what 
we  mean  when  we  frame  that  Constitution. 
That  is  the  whole  extent  to  which  I  am 
prepared  to  go  by  way  of  exception  to  the 
amendment  which  was  carried  on  the 
motion  of  Sir  Joseph  Abbott.  That  hon- 
orable gentleman  has  said  that,  so  far  as 
at  present  advised,  he  does  not  think  that 
this  amendment  will  do  much  harm.  I  do 
not  know  quite  how  far  that  commits  him, 
and  1  do  not  want  it  to  be  taken  as  com- 
mitting him  until  he  has  another  oppor- 
tunity to  express  himself.  But  there  is  a 
further  qualification  which  I  should  like 
to  engraft  on  this  amendment.  We  have 
had  a  very  long  discussion  on  this  subject, 
and  I  think  we  may  settle  the  matter 
now    speedily.      The    amendment    is    to 


insert  words  whieh   will  make  the   clause 

read  as  follows: — 

No  appeal  shall  be  allowcJ  to  the  Queen  in 
Council  from  any  court  of  any  state,  or  from  the 
High  Court,  or  any  other  federal  court,  except 
that  the  Queen  may,  in  any  matter  not  involving 
the  interpretation  of  the  Constitution  of  the 
Commonwealth,  or  of  a  state,  or  in  any  matter 
involving  the  interests  of  any  other  part  of  Her 
Majesty's  dominions,  grant  leave  to  appeal  to 
the  Queen  in  Council  from  the  High  Court. 

It  will  be  obvious  that  there  may  be 
matters  involving  the  construction  of  the 
Constitution  of  the  Commonwealth  or  of 
a  state,  or  of  Acts  of  Parliament  passed 
under  the  Constitution,  which,  neverthe- 
less, will  involve  also  the  interests  of  other 
parts  of  Her  Majesty's  dominions.  We 
did  originally  intend — we  put  it  into  this 
clause— that  there  should  be  a  right  to 
grant  leave  to  appeal  where  the  in- 
terests of  other  parts  of  Her  Majesty's 
dominions  were  affected.  Now,  I  wish 
to  retain  that  right,  because  I  think  it 
would  be  a  strange  thing  if,  by  simply 
excepting  from  the  operation  of  leave  to 
appeal  cases  in  which  the  Constitution 
of  the  Commonwealth  or  the  Consti- 
tution of  a  state  was  to  be  interpreted, 
we  gave  that  wide  power  which  would 
enable  our  High  Court  to  give  that  inter- 
pretation, notwithstanding  that  the  inter- 
ests of  parts  of  Her  Majesty's  dominions 
outside  the  Commonwealth  were  concerned. 
I  do  not  think  we  can  affect  to  claim  that. 
I  do  not  think  we  have  a  right  to  claim 
that  our  High  Court  can  give  final  judg- 
ment where  the  interests  of  any  other 
part  of  Her  Majesty's  dominions  outside 
of  the  Commonwealth  are  concerned. 
Therefore,  I  beg  to  propose — - 

That  the  amendment  be  amended  by  adding 
to  it  the  words  "or  in  any  matter  involving 
the  interests  of  any  other  part  of  Her  Majesty's 
dominions." 

The  effect  of  that  amendment  will  be  that 
even  in  a  case  for  appeal  in  which  is  in- 
volved the  interpretation  of  the  Common- 
wealth Constitution  or  the  Constitution  of 
a  state,  the  High  Court  cannot  give  judg- 
ment so  as  to  preclude  any  appeal  to  the 
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Privy  Council,  if  the  interests  of  any  other 
part  of  Her  Majesty's  dominions  are  con- 
cerned; it  is  in  that  respect  that  Mr.  Symon's 
amendment  goes  too  far,  and  if  we  guard 
in  that  respect  the  finality  of  the  judgment 
of  the  High  Court,  and  extend  it  only 
to  those  matters  in  which  the  Constitution 
of  the  Commonwealth  or  the  Constitution 
of  a  state  are  exclusively  concerned  the 
amendment  would  be  acceptable  in  the 
federal  aspect.  It  would  then  be  a  right 
amendment,  because  it  would  not  interfere 
with  appeals  in  any  other  direction.  With 
this  qualification,  I  think  that  I  should  be 
prepared  to  support  the  amendment,  and 
if  it  is  carried  in  that  way  we  might  very 
well  adopt  it  without  discussion. 

Mr.  REID  (NewSouth  Wales).— I  would 
again  respectfully  call  the  attention  of  the 
committee  to  the  fact  that  four  or  five  of 
the  most  difficult  questions  in  this  Consti- 
tution are  to  be  re-opened,  and  that  we 
propose  to  conclude  our  sittings  to-night. 

Sir  John  Forrest. — Why  re-open  them 
then  1    That  is  what  I  have  to  complain  of. 

Mr.  GLYNN  (South  Australia).— I 
would  like  to  call  attention  to  a  matter  of 
drafting.  Under  this  provision  there  is  to 
be  no  appeal  from  the  High  Court  to  the 
Privy  Council,  saving  the  prerogative  of 
the  Crown  to  grant  leave  to  appeal  in 
certain  cases.  I  am  not  referring  to  an 
appeal  from  the  state  court.  Were  it  not 
for  the  fact  that  under  the  previous  clause 
the  retention  of  the  prerogative  right  is 
to  last  so  long  as  Parliament  wishes,  it 
would  be  the  same  in  effect  as  this,  which 
fixes  the  continuity  of  the  right  in  the 
Constitution,  without  giving  Parliament 
power  to  alter  it.  It  seems  to  me  that 
there  is  a  conflict  between  the  two  provi- 
sions. This  fixes  it  beyond  the  control  of 
Parliament. 

Mr.  Sy.mon. — But  we  will  add  some 
words  to  this. 

Mr.  GLYNN. — Well,  it  is  a  matter  of 
substance,  and  I  thought  it  desirable  to 
call  attention  to  it,  because  it  is  a  matter 
which  might  be  overlooked,  and  which  we 
cannot  subsequently  cure. 
[Mr.  Barton. 


Sir  JOHN  FORREST  (Western  Aus- 
tralia).— I  am  sure  I  sympathize  with  Mr. 
Reid  in  desiring  that  we  should  get  on 
with  our  business  as  quickly  as  possible  ; 
but  I  cannot  help  rising  at  this  stage  to 
say  that  so  soon  as  a  decision  is  arrived  at 
which  is  distasteful  to  a  large  number,  or, 
at  any  rate,  to  some  portion  of  this  Con- 
vention, honorable  members  begin  again 
to  try  and  undo  that  decision.  We  have  had 
lots  of  evidence  of  that  during  the  seven 
or  eight  weeks  we  have  been  here,  and 
I  think  it  is  too  bad,  and  not  quite  just  to 
the  Convention.  Here  we  are  just  about 
closing  our  business,  but  the  moment  an 
important  decision  is  arrived  at  honorable 
members  rise  in  their  places  to  submit 
new  proposals  which  none  of  us  have  had 
an  opportunity  of  fully  considering,  and 
which  we  are  asked  to  vote  on  at  a 
moment's  notice.  Surely  this  is  new 
matter  of  which  no  notice  has  been  given. 
I  don't  think  we  have  been  treated  as 
fairly  as  we  have  a  right  to  expect  in  this 
regard.  The  whole  thing  goes  back  to  dis- 
trust of  the  Privy  Council  of  Great  Britain. 
Mr.  Symon  just  now  interjected  a  remark 
which  shows  that  at  the  bottom  of  his 
proposal  is  a  certain  amount  of  distrust 
of  the  Privy  Council,  because  he  inter- 
jected, in  regard  to  the  questions  referred 
to  them,  that  they  were  matters  they 
know  nothing  about.  That  shows  that  at 
the  bottom  of  this  proposal  is  distrust  of 
the  Privy  Council's  wisdom,  knowledge, 
and  capability  to  do  justice  to  the  ques- 
tions submitted  to  them.  At  any  rate, 
I  shall  soon  begin  to  feel  very  indifferent 
as  to  the  decisions  we  arrive  at,  if  im- 
portant matters  are  to  be  introduced  at 
the  eleventh  hour,  and  if  we  are  to  be 
called  on  at  a  moment's  notice,  without 
seeing  the  proposals  in  print,  to  decide  ques- 
tions of  such  great  importance.  I  again 
say  that  I  do  not  think  those  who  voted  in 
favour  of  the  motion  which  was  carried  this 
afternoon  are  being  treated  fairly  in  being 
again  asked  to  re-open  the  question  by 
considering  an  amendment  which  I  sup- 
pose they  have  not  even  seen  in  print. 
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Mr.  SYMOX  (South  Australia).  —  I  ven- 
ture to  think  that  it  would  be,  1  will  not 
say  more  seemly,  but  more  in  keeping 
with  our  proceedings,  if  my  right  honor- 
able friend  had  paid  more  regard  to  the 
proeec( lings  of  the  committee  some  time 
ago,  before  he  assisted  at  the  eleventh 
hour  in  reversing  the  decision  of  this  Con- 
vention arrived  at  twelve  months  ago,  and 
re  affirmed  at  our  meeting  this  session. 

Sir  John  Forrest. — Long  notice  was 
given. 

Mr.  SYMON.— Why  should  he  talk  of 
the  eleventh  hour  ?  He  is  responsible  as 
much  as  any  one  for  the  re-opening  of  the 
question,  and  it  is  high  time  that  we 
should  be  saved  from  these  constant  lec- 
tures from  him  as  to  the  proceedings  of 
this  Convention.  I  protest  against  them. 
1  also  take  exception  to  his  statement 
that  1  am  endeavouring,  or  that  any  one 
who  takes  the  same  view  as  I  do  is  en- 
deavouring, to  undo  the  decision  of  the 
committee.  His  explosion  is  founded 
altogether  on  an  unfounded  hypothesis. 
We  are  not  trying,  nor  is  any  one 
trying 

Sir  John  Forrest. — You  are  trying  to 
restrict  it. 

Mr.  SYMON. — We  are  not  trying  to 
restrict  it.  My  honorable  friend  (Sir 
Joseph  Abbott)  moved  an  amendment  in 
order  purposely  to  secure  the  interest  of 
private  litigants,  bond-holders,  investors, 
capitalists,  and  so  forth.  We  have  passed 
the  amendment  he  moved  with  that 
object,  and  I  loyally  bow  to  the  decision  of 
this  Convention ;  whether  it  was  agreed 
to  at  the  eleventh  hour  or  not,  I  am  not 
going  to  ask  for  the  question  to  be  revived. 
But  we  are  now  dealing  with  another 
clause,  and  with  totally  different  subject- 
matter. 

Sir  John  Forrest. — We  are  dealing 
with  something  of  which  no  notice  has 
been  given. 

Mr.  SYMON.  —  My  right  honorable 
friend  surely  knows  something  of  the  Bill 
he  has  been  digesting  for  the  last  eight 
weeks.      It  is  clause   75  with  which  we 


are  dealing,  and  it  is  a  limitation  on  the 
finality  of  the  decision  of  the  High  Court 
My  honorable  friend  (Sir  Joseph  Abbott) 
itached  a  saving  right  to  that.  We 
are  now  dealing  with  the  necessity  or 
otherwise  of  submitting  every  Act  of  the 
Commonwealth,  or  every  Act  of  Parlia- 
ment passed  by  the  states  which  is  sup- 
posed to  conflict  with  the  Commonwealth 
law,  to  the  Privy  Council — a  body  not 
conversant  with  the  basis  of  our  litigation. 

Sir  John  Forrest. — No. 

Mr.  SYMON.  —  Well,  I  say  so,  and 
every  constitutional  writer  has  said  so 
in  regard  to  Canada.  I  do  not  wish  to 
question  their  justice,  or  anything  of  the 
sort. 

Sir  John  Forrest. —  You  have  said  it 
now,  at  last. 

Mr.  SYMON.— If  it  offends  my  right 
honorable  friend,  I  withdraw  it.  But  I  do 
say  that  all  we  are  seeking  to  do  by  this 
amendment  is  to  say  that  as  to  our  Acts 
of  Parliament,  the  High  Court  established 
under  the  Constitution  is  established  for 
the  very  purpose  of  deciding  them,  and  is 
the  tribunal  that  should  decide  them,  and 
there  is  no  necessity  to  go  to  the  Privy 
Council  at  all. 

Mr.  Barton's  amendment  was  agreed  to. 

The  CHAIRMAN.— The  whole  amend- 
ment now  reads — "  not  involving  the 
interpretation  of  the  Constitution  of  the 
Commonwealth,  or  of  a  state,  nor  in  any 
matter  involving  the  interests  of  any  other 
part  of  Her  Majesty's  dominions." 

Mr.  DOBSON  (Tasmania).— I  rise  to 
ask  Mr.  Symon  to  withdraw  his  amend- 
ment. I  do  not  say  it  is  unfair,  and  I  do 
not  think  my  honorable  friend  is  capable 
of  doing  anything  unfair.  But,  at  the 
same  time,  I  express  my  firm  belief  that 
no  such  amendment  ought  to  be  moved. 
I  wish  to  point  out  to  Mr.  Symon  the 
position  in  which  he  is  placing  me,  as  a 
member  of  the  Judiciary  Committee,  and 
other  members.  It  is  an  absolute  fact 
that  this  clause  giving  the  right  of  appeal 
to  the  Privy  Council  in  matters  affecting 
the   Commonwealth    and    the    states  was 
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adopted  by  the  committee  without  a 
dissentient  voice.  It  was  passed  after  a 
long  debate  in  Adelaide,  and  also  the 
other  day.  Why  should  we  alter  this 
clause  now,  simply  because  it  has  been 
carried  a  little  further  1 

Dr.  Cockburn. — Has  not  the  Convention 
turned  somersaults  iu  other  directions  ? 

Mr.  DOBSON.— Yes;  but  we  know 
there  was  a  difference  of  opinion  on  every 
other  matter  where  we  reversed  our 
decision.  In  every  such  case  we  were 
told  that  it  would  affect  the  passage  of 
the  Bill  when  it  went  before  the  people, 
and  there  was  an  active  and  intelligent 
minority.  In  this  instance  there  has 
not  been  the  shadow  of  a  doubt  cast 
upon  the  wisdom  of  retaining  this  clause 
until  an  hour  before  the  adjournment. 
Therefore,  the  amendment  should  not  have 
been  brought  forward,  and  I  should  like  to 
see  Mr.  Symon  withdraw  it.  The  leader  of 
the  Convention  would  have  been  quite 
justified  in  asking  Mr.  Symon  to  withdraw 
his  amendment,  and  in  pointing  out  that 
if  any  matter  has  been  definitely  settled 
this  has  been.  It  is  all  very  well  to  urge 
us  to  go  on  with  our  work,  but  we  can- 
not do  so  if  a  thing  like  this  is  sprung 
upon  us  at  the  last  moment.  We  are 
asked  to  go  back  on  a  very  vital  question. 
We  are  told  now  that  a  private  citizen 
shall  have  the  right  to  appeal  to  the  Queen 
in  Council,  but  in  any  matter  affecting 
thousands  of  our  future  citizens  and 
taxpayers  you  shall  not  have  this  appeal. 
It  is  contrary  to  common  sense  not  to  give 
the  right  of  appeal  in  such  a  case.  Mr. 
Symon  forgets  that  if  the  High  Court  will 
be  all  that  he  thinks  it  will  be  all  the 
great  mass  of  appeals  will  go  to  the  local 
courts.  Let  it  win  its  spurs  and  gain  the 
confidence  of  Australia.  But  do  not  take 
away  from  the  people  the  privilege  they 
now  have,  and  do  not  deprive  the  Com- 
monwealth and  the  states  of  the  same 
privilege  which  every  private  citizen  has. 

Sir   JOHN  FORREST  (Western   Aus- 
tralia).— I  think  there  must  be  a  mistake 
in  the  wording  of  the  amendment  as  it  ! 
[Mr.  Dobson. 


has  been  read  by  you,  sir.  Does  it  so 
read  that  a  British  colony  or  a  foreign 
state  should  not  have  the  right  to  appeal 
to  the  Privy  Council  ? 

Mr.  BARTON  (New  South  Wales).— 
Certainly  not.  The  object  of  my  addition 
is  this  :  Mr.  Symon  proposes  to  provide- 
that  the  High  Court  shall  be  final  where 
there  is  a  question  of  the  interpretation  of 
the  Constitution  of  the  Commonwealth  <  r 
of  a  state.  My  amendment  is  to,  never- 
theless, say  that  the  right  of  appeal  is 
preserved  if  leave  is  given,  where  the  in- 
terests of  any  other  part  of  the  Queen's 
dominions  are  concerned.  So  that,  al. 
though  the  Constitution  of  the  Common- 
wealth or  of  a  state  may  be  involved  in 
the  interpretation,  still,  if  there  is  a  ques- 
tion arising  at  the  same  time  about  the 
interests  of  any  other  part  of  the  Queen's 
dominions,  there  shall  be  the  right  to  ask 
for  leave  to  appeal. 

Sir  John  Forrest. — I  understand  that 
is  so,  but  is  it  so  expressed  1 

Mr.  BARTON.— I  made  the  amend- 
ment express  that. 

Mr.  Holder. — It  is  expressed  the  other 
way. 

Mr.  DOUGLAS  (Tasmania).— I  should 
like  to  understand  what  the  leader  of  the 
Convention  means  by  this  addition  to  the 
amendment  of  Mr.  Symon. 

Mr.  Barton. — -I  took  ten  minutes  to 
say  why. 

Mr.  DOUGLAS.— You  give  power  to 
prevent  the  Privy  Council  interfering 
where  any  other  portion  of  Her  Majesty's 
dominions  are  concerned.  Mr.  Barton  says 
that  the  provisions  shall  not  apply  to  any 
case  where  other  portions  of  Her  Majesty's 
dominions  are  concerned.  That  is  an 
absurdity.  It  is  a  perfect  piece  of  non- 
sense to  put  those  words  in.  How  can 
you  bind  the  rest  of  Her  Majesty's  domin- 
ions 1  This  Constitution  only  applies  to 
Australia,  and  you  cannot  interfere  with 
anything  outside.  If  the  amendment 
of  the  honorable  member  means  other- 
wise, it  is  perfect  nonsense.  What  is  the 
real  object  of    Mr.  Symon's  amendment  ? 
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Is  it  not  to  do  away  with  the  power 
of  the  Privy  Council  to  interfere  with 
those  matters?  After  wasting  nearly  a 
day  on  this  subject,  when  a  division 
ought  to  have  been  taken  at  once,  we  have 
decided  by  a  majority  that  the  Privy 
Couneil  shall  have  a  right.  Directly  that 
is  decided,  there  comes  an  amendment  in 
order  to  do  something  else.  What  is  the 
use  of  passing  a  vote  and  spending  time, 
and  then  immediately  afterwards  deciding 
that  what  we  did  is  not  what  we  intended 
to  do1?  I  object  to  the  amendment  of  the 
leader  of  the  Convention,  and  I  am  sure 
that,  on  reflection,  Mr.  Barton  will  not 
attempt  to  put  the  words  in.  Mr.  Symon's 
only  object  seems  to  be  to  prevent  the 
effect  of  the  vote  we  passed  this  afternoon. 

Mr.  KINGSTON  (South  Australia).— 
I  take  it  that  the  object  of  the  amend- 
ment is 

Mr.  Isaacs. — What  amendment  ? 

Mr.  KINGSTON.— The  amendment  now 
proposed.  I  take  it  that  the  object  of  the 
amendment  is  that  in  a  constitutional  ques- 
tion affecting  the  Commonwealth  or  state 
there  shall  be  no  appeal  unless  the  interests 
of  some  other  part  of  Her  Majesty's  do- 
minions are  concerned.  That  is  what  is 
intended,  although  possibly  the  amend- 
ment does  not  say  so.  But  whilst  the 
amendment  does  not  say  so,  we  know  what 
is  intended,  and  we  know  the  capacity  of 
the  Drafting  Committee  to  put  it  right. 

Sir  JOSEPH  ABBOTT  (New  South 
Wales). — I  think  there  is  some  misap- 
prehension in  regard  to  my  views.  It  has 
been  said  I  am  in  favour  of  the  amend- 
ment. I  am  not  in  favour  of  the  amend- 
ment. 

Mr.  Barton. — If  my  honorable  friend 
is  alluding  to  what  I  said,  I  may  tell  him  I 
understood  him  to  say  at  the  time  he  took 
the  point  of  order,  that  he  did  not  see 
much  harm  in  the  amendment,  and  I  fur_ 
ther  said  my  honorable  friend  would 
probably  speak  in  the  debate  and  tell  us 
what  he  meant. 

Sir  JOSEPH  ABBOTT.— I  was  not  here 
when  the  House  resumed,    but  it  appears 


to  me  that  the  greatest  questions  that  are 
likely  to  arise  will  be  in  reference  to  the 
construction  of  the  Constitution.  If  that 
be  so,  we  ought  to  have  the  determination 
of  the  very  best  court  which  is  available. 
For  that  reason  I  cannot  support  the 
amendment. 

Mr.  ISAACS  (Victoria).— As  1  under- 
stood, the  largest  and  most  impor- 
tant questions  that  can  possibly  arise 
under  this  Constitution  are  not  to  be 
remitted  to  the  Privy  Council.  If  these 
questions  concern  the  whole  of  the 
colonists  in  any  state  they  are  not  to  be 
remitted.  But  if  a  trifling  question  of 
£501  arises,  an  individual  may  be  dragged 
from  court  to  court,  and  to  the  Privy 
Council,  under  the  decision  we  have 
arrived  at.  I  am  going  to  be  consistent, 
and  vote  against  the  remission  of  those 
cases  to  the  Privy  Council.  I  cannot  see 
the  justification  for  this  amendment. 

Question — That  the  words  proposed  to 
be  inserted  be  so  inserted — put. 

The  committee  divided — 

...     21 


Ayes 
Noes 


17 


Majority  for  the  amendment       4 

Ayes. 

Barton,  E.  Howe,  J.  H. 

Brunker,  J.  N.  Isaacs,  I.  A. 

Carruthers,  J.  H.  Kingston,  C.  C* 

Clarke,  M.  J.  Leake,  G. 

Cockburn,  Dr.  J.  A.  Lewis,  X.  E. 

Deakin,  A.  Lyne,  W.  J. 

Fysh,  Sir  P.  0.  O'Connor,  R.  E. 

Gordon,  J.  H.  Peacock,  A.  J. 

Hackett,  J.  W.  Reid,  G.  H. 
Higgins,  H.  B.  Teller. 

Holder,  F.  W.  Symon,  J.  H. 

Noes. 

Berry,  Sir  G.  ltd  Mil  Ian,  W, 

Braddon,  Sir  E.  N.  C.  Quick,  Dr.  J. 

Briggs,  H.  Solomon,  V.  L. 

Brown,  N.  J.  Turner,  Sir  G. 

Dohson,  H.  Venn,  H.  \Y. 

Douglas,  A.  Walker,  J.  T. 

Forrest,  Sir  J.  Zeal,  Sir  W.  A. 
Fraser,  S.  Teller. 

Glynn,  P.  M.  Abbott,  Sir  J.  P. 

Question  so  resolved  in  the  affirmative. 
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Mr.  SYMON  (South  Australia).— There 
are  two  consequential  amendments  which  I 
think  we  should  make;  to  insert  the  word 
"  special "  before  the  word  "  leave,"  and  to 
add  at  the  end  of  the  clause  "  until  the 
Parliament  otherwise  provides."  These 
are  the  suggestions  of  the  honorable  and 
learned  member  (Mr.  Glynn). 

Mr.  Barton. — I  think  it  would  be 
better  to  leave  the  matter  to  the  Drafting 
Committee. 

Sir  JOHN  FORREST  (Western  Aus- 
tralia).— I  have  not  had  an  opportunity  to 
understand  exactly  what  the  clause  means. 
I  ask  the  leader  of  the  Convention  whether, 
now  that  the  amendment  has  been  carried, 
it  does  not  mean  that  a  matter  concerning 
the  Constitution  of  a  state  or  of  the  Com- 
monwealth shall  not  be  the  subject  of 
appeal,  and  that  a  matter  concerning  any 
other  part  of  Her  Majesty's  dominions 
shall  not  be  the  subject  of  appeal.  This 
harried  way  of  doing  business,  which  is 
altogether  contrary  to  the  understanding 
we  came  to,  and  a  grave  breach  of  faith, 
results  in  our  not  knowing  what  we  are 
doing. 

Mr.  BARTON  (New  South  Wales).— I 
wish  the  right  honorable  member  would 
not  so  constantly  repeat  the  refrain  of  the 
popular  song  "  'E  dunno  w'ere  'e  are." 

Sir  John  Forrest.— I  do  not  know 
where  we  are  now. 

Mr.  BARTON.— I  have  explained  this 
matter  more  than  once,  and  it  is  only  in 
deference  to  my  right  honorable  friend 
that  I  explain  it  again.  We  have  passed 
a  great  many  amendments  in  language 
which  is  only  of  a  general  character,  and 
in  a  form  which  it  is  intended  that  the 
Drafting  Committee  shall  recast ;  but  I 
think  that  this  is  the  first  time  that  I  have 
offended  by  moving  such  an  amendment. 
What  the  two  amendments  mean  is  this  : 
The  honorable  and  learned  member  (Mr. 
Symon)  has  provided  that,  where  the  in- 
terpretation of  this  Constitution  or  of  the 
Constitution  of  a  state  is  involved,  in 
that  case,  and  in  that  case  only,  the  High 


Court  of  the  Commonwealth  shall  be  the 
final  arbiter. 

Sir  John  Forrest. — I  understand  that. 

Mr.  BARTON. — My  amendment,  which 
will  have  to  be  recast  to  a  certain  extent, 
provides  that  in  any  matter  in  which  the 
interests  of  any  other  part  of  Her  Majesty's 
dominions  are  involved,  notwithstanding 
that  the  dispute  may  affect  the  interpre- 
tation of  the  Constitution  of  the  Common- 
wealth or  of  a  state,  it  shall  be  competent 
to  grant  special  leave  to  appeal.  My 
amendment  is  a  modification  of  that  of 
the  honorable  and  learned  member  (Mr. 
Symon),  and  is  intended  to  prevent  the 
too  wide  application  of  it. 

Sir  John  Forrest. — I  think  the  honor- 
able and  learned  member  will  admit  that 
the  words  put  into  the  clause  were  con- 
fusing. 

Mr.  BARTON. — Owing  to  the  urgency 
of  the  occasion  the  amendment  was  put  in 
the  way  in  which  other  amendments  have 
been  put,  with  the  intention  that  it  should 
be  redrafted. 

Mr.  SYMON  (South  Australia).— I 
have  an  amendment  which  I  think  will 
elucidate  matters.  I  do  not  think  any  one 
desires  that  the  proposed  appeal  shall  be 
cumulative,  and  that  there  shall  be  an 
appeal  to  the  High  Court,  and  then  a 
further  appeal  to  the  Privy  Council.  ■  I 
therefore  beg  to  move — 

That  the  following  words  be  added  to  the 
clause  : — "Provided  that  no  appeal  shall  be 
had  to  the  Privy  Council  from  the  High  Court 
in  any  matter  which  might  have  been  taken 
direct  to  the  Privy  Council  by  way  of  appeal 
in  the  first  instance." 

Sir  GEORGE  TURNER  (Victoria).— 
If  the  proviso  is  accepted,  we  shall  be 
in  this  difficulty,  that,  if  the  plaintiff 
appeals  against  a  decision  and  succeeds 
before  the  High  Court,  the  defendant, 
who  may  be  anxious  to  obtain  the  judg- 
ment of  the  highest  tribunal  in  the 
empire,  will  be  shut  out  from  doing  so  ; 
whereas,  were  the  defendant  beaten  in  the 
lower  court,  he  would  have  the  option  of 
appealing  either  to  the  High  Court  or  to 
the  Privy  Council.     Surely  my  honorable 
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and  learned  friend  cannot  see  the  effect  of 
his  amendment.  I  shall  not  feel  justified 
in  voting  for  such  a  proposal. 

Mr.  KINGSTON  (South  Australia).— 
It  is  not  often  that  I  disagree  with  the 
Premier  of  Victoria ;  but  I  do  not  think 
that  the  Convention  seriously  intended  to 
impose  another  obstacle  in  the  way  of  an 
ultimate  decision.  If  a  litigant  in  the 
Supreme  Court  of  one  of  the  states  is  dis- 
satisfied with  the  decision  of  the  court, 
and  has  the  right  to  appeal  to  the  Privy 
Council,  surely  it  is  not  intended  that  he 
should  temporarily  abandon  that  right, 
appeal  to  the  High  Court,  and,  if  not 
satisfied  with  the  decision  of  the  High 
Court,  go  on  to  the  Privy  Council. 

Sir  George  Turner. — That  is  not  my 
objection. 

Mr.  KINGSTON.— That  is  what  the 
amendment  is  intended  to  cure. 

Sir  George  Turner.— No;  it.goes  fur- 
ther. It  shuts  out  both  parties.  I  do 
not  object  to  the  shutting  out  of  the 
appellant,  who  can  choose  his  Court  of 
Appeal,  but  I  object  to  the  shutting  out 
of  the  other  party. 

Mr.  KINGSTON.— I  say,  let  the  right 
of  appeal  be  exercised  in  the  alternative. 
To  permit  a  litigant  to  be  haled  first  to 
one  court  and  then  to  the  other,  instead 
of  accomplishing  speedy  justice,  seems 
likely  to  have  precisely  the  reverse  effect. 

Mr.  Isaacs. — The  proviso  means  that 
there  shall  be  no  appeal  to  the  Privy 
Council  at  all. 

Sir  JOSEPH  ABBOTT.— I  should  like, 
Mr.  Chairman,  to  take  your  ruling  as  to 
whether  the  amendment  is  not  out  of 
order  as  being  inconsistent  with  what  we 
have  already  done  1 

The  CHAIRMAN.— I  am  unable  to  say 
at  present  what  the  amendment  is. 

Sir  JOSEPH  ABBOTT.  — The  whole 
object  of  the  amendment  appears  to  be  to 
destroy  the  provision  which  we  have  al- 
ready inserted  in  the  Bill,  and  to  make  a 
farce  of  the  two  clauses  relating  to  appeals 
to  the  Privy  Council.  I  would  like  to 
point    out   to    honorable    members    what 


may  happen.  Take  a  case  in  which 
I  am  a  successful  litigant  in  a  court 
below.  The  other  party  appeals  to 
the  High  Court,  and  the  High  Court 
g i  v«  s  a  decision  in  his  favour.  I  should 
then  be  absolutely  excluded  from  appeal- 
ing to  any  other  court.  The  one  party 
would  have  an  appeal  to  the  High  Court, 
and  the  other  party,  who  in  the  first 
instance  had  won  the  case,  would  not  be 
allowed  to  carry  the  matter  further.  I 
am  not  one  of  those  who  have  evinced  any 
desire  to  encourage  this  sort  of  litigation. 
I  have  endeavoured,  having  regard  to  the 
feelings  of  honorable  members,  to  make  it 
somewhat  difficult  to  go  to  the  Privy 
Council  at  all.  The  whole  object  of  this 
amendment  is,  I  repeat,  to  destroy  what 
has  been  done.  I  thought  that  perhaps 
the  Chairman  had  got  an  inspiration,  and 
that  he  would  now  be  prepared  to  rule 
the  amendment  out  of  order. 

The  CHAIRMAN.— I  have  not  got  the 
amendment  yet.     It  is  being  recast. 

Mr.  Fraser. — I  think  it  will  be  well  to 
read  the  whole  clause. 

The  CHAIRMAN.— I  will  read  the 
amendment  in  the  form  in  which  it  is  now 
submitted.     It  is  as  follows  : — 

Provided  that  no  appeals  shall  be  had  to  the 
Privy  Council  from  the  High  Court  in  any 
matter  which  might  have  been  originally  taken 
direct  to  the  Privy  Council  in  the  first  instance 
by  way  of  appeal  from  a  federal  court  or  a 
court  of  a  state. 

Sir  JOSEPH  ABBOTT.— I  would  like 
to  take  your  ruling,  Mr.  Chairman,  as  to 
whether  the  amendment  is  in  order  at  all? 
We  have  already  declared,  in  clause  74. 
that  any  right  Her  Majesty  may  be  pl< 
to  exercise,  by  virtue  of  her  Royal  pre 
rogative,  shall  not  be  impaired.  If  an 
amendment  is  submitted  by  which  it  i^ 
sought  to  curtail  or  impair  Her  Maj< 
prerogative,  is  it  not  undoing  what  w< 
have  already  done  1  For  that  reason  1 
submit  that  the  amendment  is  not  con- 
sistent with  the  provisions  that  have  been 
inserted  in  the  Bill. 

Mr.  SYMON  (South  Australia).— The 
object   of   the   amendment   is   simply   to 
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prevent  litigants  from  being  harassed  by 
being  taken  to  two  courts. 

Mr.  Glynn. — That  is  not  possible  under 
clause  74  and  first  part  of  75. 

Mr.  SYMON.— Certainly  it  is.  The 
appeal  there  will  involve  both  the  High 
Court  and  the  Privy  Council.  All  we  say 
is,  that  if  there  is  to  be  an  appeal  from 
the  Supreme  Court  of  a  state  to  the  Privy 

Council,  and  the  parties  elect 

Sir  George  Turner. — What  do  you 
mean  ?  It  will  be  one  party  who  will 
elect. 

Mr.  SYMON.— The  appellant.  Let  my 
right  honorable  friend  move  that  the  ap- 
pellant be  excluded.  Anything  will  be 
better  than  nothing. 

Mr.  O'CONNOR  (New  South  Wales).— 
We  are  all  agreed  that  there  should  not 
be  a  double  right  of  appeal,  and  I  would 
suggest  to  the  honorable  member  that  if 
he  will  leave  it  to  the  Drafting  Committee 
they  will  see  that  that  is  provided  for. 

Mr.  Symon. — I  shall  be  perfectly  con- 
tent with  that  intimation. 

Sir  JOSEPH  ABBOTT  (New  South 
Wales). — There  can  be  no  objection  to  a 
provision  being  inserted  to  prevent  one 
litigant  from  harassing  another.  If  a 
litigant  is  successful,  and  the  unsuccessful 
litigant  appeals  to  the  High  Court,  the 
former  would  under  the  amendment  be 
debarred  from  appealing  to  the  Privy 
Council.  What  I  say  is  that,  if  a  party 
elects  to  appeal  to  the  High  Court, 
lie  should  have  no  right  to  afterwards 
appeal  to  the  Privy  Council. 

Mr.  Symon. — I  will  accept  that  sugges- 
tion. 

Sir  JOSEPH  ABBOTT.— Then  I  would 
suggest  as  an  amendment — and  the  Draft- 
ing Committee  can  be  left  to  put  it  into 
legal  phraseology  —  that  the  following- 
words  be  inserted : — 

1 '  That  the  party  invoking  the  decision  of  the 
High  Court  shall  have  no  right  to  appeal  to  the 
decision  of  the  Privy  Council." 

Mr.  SYMON  (South  Australia).— I  am 
greatly  indebted  to  the  honorable  member 
[Mr.  Symon. 


for  his  suggestion,  and  I  think  that  these 
words  would  serve  the  purpose  : — 

' '  Provided  that  no  appellant  to  the  High  Court 
shall  afterwards  appeal  to  the  Privy  Council  in 
the  matter  of  the  same  appeal." 

The  CHAIRMAN.  —  The  Hon.  Mr. 
Symon  has  already  proposed  an  amend- 
ment which  has  not  been  withdrawn. 

Mr.  SYMON.— With  the  leave  of  the 
committee,  I  will  withdraw  the  first 
amendment. 

The  amendment  was  withdrawn  accord- 
ingly. 

Mr.  SYMON.  — I  now  beg  to  move 
formally — 

That  the  following  words  be  added  to  the 
clause: — "Provided  that  no  appellant  to  the 
High  Court  shall  afterwards  appeal  to  the  Privy 
Council  in  the  matter  of  the  same  appeal." 

Mr.  GLYNN  (South  Australia).— Is  this 
necessary  ?  Under  the  first  line  of  the 
clause  no  appeal  is  to  be  allowed  to  the 
Queen  in  .Council  from  the  court  of  any 
state.  That  will  prevent  any  appeal  being 
taken  direct  to  the  Privy  Council.  It  must 
filter  through  the  High  Court.  But  then 
we  preserve  Her  Majesty's  prerogative  to 
grant  appeals  from  the  High  Court,  and 
I  do  not  see  how  there  can  be  any  clash- 
ing of  jurisdiction. 

Sir  GEORGE  TURNER  (Victoria).— I 
have  been  troubled  as  to  what  the 
position  is,  and  the  Attorney-General  of 
Victoria  is  not  clear  on  the  point.  I 
should  be  glad  if  the  Drafting  Committee 
would  take  this  question  into  their  earnest 
consideration.  Would  it  be  competent 
for  a  litigant  in  a  court  below  to  elect  to 
appeal  either  to  the  High  Court  or  to  the 
Privy  Council,  or  would  he  have  to  go  to 
the  High  Court?  If  we  say  that  he  would 
have  to  go  to  the  High  Court,  I  think  that 
we  should  be  making  a  great  mistake.  I 
am  quite  willing  to  leave  it  to  a  litigant 
to  elect  either  to  go  to  the  High  Court  or 
to  the  Privy  Council.  If  he  elects  to  go 
to  the  High  Court,  let  him  be  bound  by 
its  decision.  As  I  understand  the  clause, 
it  does  not  carry  out  what  we  desire. 

Sir  JOHN  FORREST  (Western  Aus- 
tralia).— I  do  not  pretend  to  possess  any 
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great  legal  knowledge,  but  so  far  as  I  have 
been  able  to  follow  this  Constitution,  I 
have  been  of  opinion  that  all  appeals  from 
the  Supreme  Court  of  a  state  \\ < «uhl  have 
to  go  to  the  High  Court  of  the  Common- 
wealth, and  that  then,  under  eertain  con 
ditions,  subject  to  Her  Majesty's  approval, 
there  would  be  an  appeal  to  the  Privy 
Council.  I  can  understand  the  High 
Court  being  the  bond  of  union  between 
the  various  states;  but  if  we  are  going 
to  allow  an  appeal  from  the  Supreme 
Court  of  a  state  direct  to  the  Privy 
Council  without  any  reference  to  the 
High  Court,  my  opinion  is  that  the 
High  Court  will  have  very  little  to  do, 
and  it  will  not  occupy  that  high  posi- 
tion in  the  estimation  of  the  people  of 
this  continent  which  we  all  desire  it 
should  occupy.  If  you  want  to  destroy 
the  High  Court  altogether,  and  its  im- 
portance in  the  minds  of  the  people  of 
of  the  Commonwealth,  let  it  be  passed  by, 
and  let  the  appeal  go  direct  to  the  Privy 
Council.  We  know  where  the  people  will 
go,  at  any  rate  for  some  time  to  come. 
They  will  go  direct  to  the  Privy  Council. 
They  will  not,  as  a  rule,  go  to  the  High 
Court,  because  they  will  find  it  just  as 
quick  and  cheaper  to  go  to  the  Privy 
Council.  My  own  idea  is  that  if  we  are  to 
have  this  High  Court  in  the  Constitution, 
all  appeals  should  go  through  it,  and 
the  only  appeal  to  the  Privy  Council 
should  be  from  it  on  certain  condi- 
tions, subject  to  Her  Majesty's  ap- 
proval. However,  I  find  now  that 
Mr.  Symon  has  gone  away  from  that, 
and  he  is  going  to  allow  appeals  direct 
from  the  Supreme  Courts  of  the  states. 
Speaking  for  my  own  colony,  1  know 
where  the  appeals  will  go.  They  will  not 
come  over  to  the  High  Court  here;  they  will 
go  straight  to  the  Privy  Council,  in  which, 
at  any  rate  in  the  early  days,  the  people 
will  have  more  confidence.  I  think  we 
shall  be  destroying  this  court,  which  it 
has  been  our  desire  to  erect,  if  we  allow 
any  appeals  to  the  Privy  Council  except 
through  the  High  Court.     If  we  do  not 


do  that,  I  am  quite  sure  that  it  will  be 
many  a  long  day  in  Australia  before  the 
High  Court  will  occupy  that  position  in 
the  estimation  of  the  people  which  Mr. 
Symon  and  all  others,  I  believe,  desire 
that  it  should  occupy. 

Mr.  CARRUTHERS  (New  South 
Wales).— I  hope  that  my  honorable  friend 
(Sir  Joseph  Abbott)  will  not  be  misled 
into  supporting  this  amendment.  Either 
the  principle  of  an  appeal  to  the  Privy 
Council  is  good  or  it  is  bad.  If  it  is  a 
good  principle,  why  should  one  man  be 
deprived  of  it  simply  because  he  has  been 
forced  first  of  all  to  appeal  to  the  High 
Court  of  the  Commonwealth  ?  Why  de- 
prive him  of  the  right  of  going  to  the 
Privy  Council  when  being  forced  to  get 
there  he  first  of  all  has  to  appeal  to  the 
High  Court  ? 

Sir  Joseph  Abbott. — He  can  appeal 
direct  to  the  Privy  Council. 

Mr.  CARRUTHERS.— I  am  sure  that 
is  not  proposed,  and  as  I  read  it  it  is  not 
part  of  the  clause.  If  the  honorable 
member  is  being  misled  into  a  vote  with 
that  view  then  it  only  shows  how  fast  the 
proceedings  of  the  Convention  are  landing 
us  in  confusion.  The  honorable  member 
(Mr.  Symon)  will  excuse  me  for  saying 
that  we  must  take  any  proposal  coming 
from  him  now  with  suspicion. 

Mr.  Symon.— Why? 

Mr.  CARRUTHERS.— Because  the  hon- 
orable member  is  the  most  determined 
opponent  of  what  Sir  Joseph  Abbott  and 
myself  have  been  contending  for  right 
throughout. 

Mr.  Symon. — Not  at  all. 

Mr.  CARRUTHERS.— The  honorable 
member  is  the  most  determined  opponent 
of  allowing  any  litigant  to  get  to  the 
Privy  Council  at  all.  He  believes  in 
letting  the  litigation  commence  and  end  in 
Federated  Australia.  His  proposal,  shorn 
of  all  verbiage,  or  all  attempts  to  confuse 
the  issue,  amounts  to  this — that  no  man 
can  appeal  to  the  Privy  Council  until 
he,  first  of  all,  has  appealed  to  the  High 
Court,  and    then,   because  you   make   an 
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appeal  to  the  High  Court  as  a  matter  of 
procedure,  you  will  not,  if  he  is  unsuccess- 
ful there,  allow  him  to  go  to  the  Privy 
Council.  Although  you  maintain  that  the 
principle  is  good,  you  are  prepared  to 
deny  a  man  the  exercise  of  that  right 
principle,  because  there  is  a  stumbling- 
block  placed  in  the  way  by  this  amend- 
ment. What  does  it  amount  to  if  the 
amendment  is  carried  1  The  Judges  sit- 
ting in  the  High  Court  know  that  if  they 
give  their  decision  against  the  appellant 
it  cannot  be  reviewed,  because  he  then 
cannot  appeal  to  the  Privy  Council,  and 
that,  if  they  give  their  decision  for  the 
appellant,  it  may  be  reviewed.  There  is  a 
temptation  to  put  in  the  way  of  the  Judges 
or  the  court,  which  would  always  be  glad 
to  escape  review.  If  the  decision  goes  one 
way  it  is  final,  if  it  goes  another  way  it  is 
not  final.  Where  is  the  soundness  of  that 
principle  ?  There  is  nothing  consistent  in 
the  proposal.  I  would  strongly  urge,  con- 
sidering the  state  into  which  the  matter 
has  got,  that  the  simplest  way  out  of  the 
difficulty  will  be  to  negative  the  clause, 
and  let  us  then  stand  on  the  simple  pro- 
posal, which  will  add  to  the  symmetry 
of  this  Bill,  carried  at  the  instance 
of  Sir  Joseph  Abbott,  saving  the  exercise 
of  Her  Majesty's  prerogative,  by  which 
the  right  of  appeal  can  be  granted  in  any 
proper  case  on  petition  to  the  Crown.  We 
will  get  exactly  to  that  position  if  we  nega- 
tive the  clause,  no  matter  how  it  may  be 
amended.  I  shall  therefore  vote  to  nega- 
tive the  clause.  I  quite  agree  with  Sir 
George  Turner.  He  takes  up  the  position 
I  have  taken  up  from  the  onset,  that  this 
should  not  be  a  cumulative  right  of  ap- 
peal, but  he  would  never  vote  with  me 
when  I  made  that  proposal.  He  never 
voted  with  me  once  when  I  moved  the 
amendment  suggested  from  New  South 
Wales,  which  would  have  had  that  effect. 
It  is  too  late  now  to  get  it.  We  had  better 
take  the  best  we  can  get,  and  the  best  we 
can  get  is  to  have  this  general  right  of 
appeal,  rather  than  be  landed  in  a  position 
where  we  shall  have  ridicule  heaped  on  our 
[Mr.  Carru'her.o. 


efforts,  and  have  everything  left  in  a  state 
of  confusion. 

Mr.  Deakin. — We  have  all  agreed  to 
the  alternative  appeal. 

Mr.  CARRUTHERS.— We  have  not  got 
the  alternative  proposal. 

Sir  George  Turner.— I  went  further 
than  the  honorable  mem  ber ;  I  said  that 
there  should  be  no  appeal  except  with  the 
consent  of  the  High  Court  or  the  Privy 
Council. 

Mr.  CARRUTHERS.— We  are  past  the 
stage  when  we  can  have  the  alternative 
proposal,  and,  either  good  or  bad,  now  we 
must  vote  either  to  have  an  appeal  to  the 
Privy  Council  or  to  have  none  at  all,  and 
resist  all  theie  attempts  to  fritter  away 
the  decision  -which  has  been  arrived  at. 

Sir  EDWARD  BRADDON  (Tasmania). 
— I  understood,  when  the  honorable  mem- 
ber (Mr.  Symon)  moved  this  amendment, 
that  the  purport  he  intended  it  to  bear  was 
that,  after  a  case  had  been  appealed  to 
the  Supreme  Court  of  a  state,  it  was 
optional  that  that  appeal  should  be  carried 
from  there  to  the  Privy  Council,  and  in  that 
event  there  should  be  no  further  appeal  to 
the  High  Court.  That  is  certainly  what 
I  understand,  and  what  seemed  to  me  to 
recommend  the  amendment  so  much  to  us. 
But  what  I  find  here,  and  I  have  read  it 
with  some  considerable  difficulty  and  a 
good  deal  of  study,  is  that  no  appellant  to 
the  High  Court  shall  afterwards  appeal  to 
the  Privy  Council  in  the  same  matter. 
That  does  not  in  the  least  bear  out  the 
words  as  I  understand  them  of  Mr.  Symon. 
I  hope  we  shall  vote  against  the  amend- 
ment. 

Mr.  HOLDER  (South  Australia).— I 
think  the  clear  intention  of  the  Conven- 
tion was  to  provide  that  the  appellant  from 
the  Supreme  Court  of  any  colony  should 
have  a  free  choice  whether  he  would 
appeal  to  the  High  Court  or  to  the  Privy 
Council,  but  that  when  once  a  free  choice 
had  been  exercised,  then  the  litigant  who 
made  the  choice  should  be  bound  to  abide 
by  the  decision  of  the  court  he  elected  to 
go  to.     But  I  am  afraid  we  have  departed 
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altogether  from  that — that  we  have  pro- 
vided that  the  person  appealing  from  the 
Supreme  Court  of  a  state  must,  whether 
he  likes  it  or  not,  go  to  the  High  Court, 
and  that  then,  without  having  any  free- 
dom of  choice  when  he  has  gone  to  the 
High  Court,  which  is  the  only  court 
open  to  him,  he  is  to  be  penalized  by 
not  being  able  to  go  any  further,  while 
the  other  party  to  the  suit  can  go, 
if  he  pleases,  to  the  Privy  Council. 
I  am  quite  sure  that  is  not  what  the  Con- 
vention desires,  and  I  hope  that  Mr. 
Symon  will  withdraw  his  amendment, 
(which  has  got  us  into  a  somewhat  unex- 
pected difficulty),  so  that  the  Drafting 
Committee  may  be  able  to  place  us  on  a 
firmer  footing. 

Mr.  BARTON  (New  South  Wales).— 
An  appeal  is  absolutely  forbidden  to  the 
Privy  Council  in  certain  classes  of  cases, 
and  in  those  cases  only.  That  is  enough. 
The  amendment  means  no  more  than  the 
clause  already  provides. 

Mr.  SYMON  (South  Australia).— After 
the  discussion,  I  think  the  best  thing  I  can 
do  is  to  withdraw  my  amendment. 

The  amendment  was,  by  leave,  with- 
drawn. 

The  CHAIRMAN.—  Are  there  any  other 
amendments  1 

Mr.  Peacock. — For  Heaven's  sake,  no. 

Question — That  clause  75  as  amended 
stand  part  of  the  Bill — put. 

The  committee  divided — 

Ayes  ...  ...  ...     21 

Noes  17 

Majority  for  the  clause         ...       4 


Brunker,  J.  N. 
Cockburn,  Dr.  J. 
Deakin,  A. 
Fysh,  Sir  P.  0. 
Gordon,  J.  H. 
Hackett,  J.  W. 
Higgins,  H.  B. 
Holder,  F.  W. 
Howe,  J.  H. 
Isaacs,  I.   A. 
Kingston,  C.  C. 


A. 


Ayes. 

Leake,  G. 
Lewis,  N.  E. 
O'Connor,  R.  E. 
Peacock,  A.  J. 
Keid,  G.  H. 
Solomon,  V.  L. 
Symon,  J.  H. 
Trenwith,  W.  A. 
Walker,  J.  T. 
Teller. 
Barton,  E. 


Noes. 

Abbott,  Sir  J.  P.  Forrest,  Sir  J. 

Berry,  SirG.  Fraser,  S. 

Braddon,  Sir  E.  N.  C.  Glynn,  P.  M. 

Briggs,  H.  McMillan,  W. 

Brown,  N.  J.  Turner,  Sir  G. 

Carruthers,  J.  H.  Venn,  H.  W. 

Clarke,  M.  J.  Zeal,  Sir  W.  A. 
Dobson,  H.  Teller. 

Douglas,  A.  Quick,  Dr.  J. 

Question  so  resolved  in  the  affirmative. 

The  CHAIRMAN.— I  understand  that 
Mr.  Reid  does  not  wish  to  move  his  amend- 
ment in  clause  77. 

Mr.  REID  (New  South  Wales).— No, 
after  what  we  have  gone  through  I  cer- 
tainly do  not. 

Clause  80. — No  person  holding  any  judicial 
office  shall  be  appointed  to  or  hold  the  office  of 
Governor-General,  Lieutenant-Governor,  Chief 
Executive  Officer,  or  Administrator  of  the  Go- 
vernment, or  any  other  executive  office  of  the 
Commonwealth. 

Mr.  HIGGINS  (Victoria). -I  shall  be 
very  brief  in  moving  my  amendment,  be- 
cause this  subject  is  very  familiar  to  hon- 
orable members,  and  I  recognise  that  at 
this  stage  of  our  proceedings  it  is  not 
necessary  to  make  long  speeches. 

Mr.  Peacock. — All  honorable  members 
say  that,  but  they  do  not  always  follow  it 
out. 

Mr.  HIGGINS.— I  have  followed  it  out, 
and  I  will  follow  it  out  in  this  case.  The 
idea  of  this  clause  is  that  no  person  hold- 
ing any  judicial  office  is  to  be  Acting 
Governor. 

Mr.  Holder. — Strike  the  clause  out 
altogether. 

Mr.  HIGGINS.  — I  should  prefer  to 
strike  it  out  altogether,  but  as  I  know 
there  are  some  honorable  members  who 
have  a  strong  feeling  against  striking  out 
the  clause,  what  I  propose  to  do  is  to 
amend  it,  first,  by  making  it  provide  that 
no  person  holding  any  judicial  or  political 
office  is  to  be  appointed  as  Governor- 
General 

Mr.  Kingston.  — What  is  " political 
office"? 

Mr.  Barton. — Where  do  you  propose 
to  get  your  man,  then  1 
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Mr.  HIGGINS.— I  have  not  got  any 
man. 

Mr.  Dbakin. — He  is  not  going  to  have 
a  Governor,  but  a  governess. 

Mr.  HIGGINS.— What  I  want  to  do  is 
to  provide  that  no  person  holding  any 
political  office  is  to  act  as  governor,  and, 
if  I  am  beaten  on  that,  I  shall  ask  the 
committee  to  strike  the  clause  out  alto- 
gether, because  I  think  that  the  restric- 
tion it  provides  is  not  a  proper  restriction. 
^This  clause  is  put  under  the  head  of  the 
Federal  Judicature,  but  it  has  got  nothing 
whatever  to  do  with  judicature. 

Mr.  Reid. — That  is  why  it  is  put  there. 

Mr.  HIGGINS. — It  ought  to  come  under 
the  head  of  Executive.  Here  is  an  attempt 
to  interfere  with  Her  Majesty's  discretion 
in  appointing  her  own  agent.  For  my 
part,  the  more  I  have  thought  of  it  the 
more  I  can  concur  with  the  opinion  of  Sir 
Samuel  Griffith,  that  we  have  no  right  to 
dictate  to  Her  Majesty  who  shall  be  her 
agents. 

Mr.  Reid.— Hear,  hear.  That  is  the 
right  view  to  take. 

Mr.  HIGGINS.— I,  therefore,  say  that, 
if  we  have  this  clause  at  all  that  we  are  to 
restrict  Her  Majesty's  hand  in  appointing 
her  own  agent,  we  ought  to  limit  it  in  the 
direction  of  her  appointing  any  person 
holding  a  political  office.  Because,  sup- 
posing a  person  holding  a  political  office 
is  appointed,  and  supposing  that  person 
is  asked  to  grant  a  dissolution  or  to  act 
as  a  sort  of  arbiter  between  the  two 
Houses  of  Parliament,  he  cannot  but  bring 
into  his  functions  as  arbiter  his  predilec 
tions  as  a  political  officer.  Supposing  he 
happened  to  be  a  Minister  of  the  Crown, 
he  is  not  a  fit  person  to  be  an  impartial 
arbiter  between  political  parties.  If  he 
happens  to  be  the  President  of  the  Senate, 
he  is  not  a  fit  person  to  be  an  arbiter 
between  the  Senate  and  the  House  of 
Representatives.  If  he  happen  to  be  the 
Speaker  of  the  House  of  Representatives, 
is  he  a  fit  person  to  be  an  arbiter  either  1 
Therefore,  what  I  say  is  simply  this  :  If 
there  is  any  restriction  to  be  imposed  upon 
[Mr.  Higgins. 


Her  Majesty's  discretion,  it  should  be  a 
restriction  upon  the  appointment  of  a 
political  officer. 

Mr.  O'Connor.— So  the  President  of 
the  Senate  would  be  a  political  officer  ? 

Mr.  HIGGINS.— If  the  honorable  mem- 
ber doubts  whether  the  word  "  political " 
would  include  the  President  of  the  Senate, 
it  should  be  made  clearer;  but  I  cannot 
conceive  of  any  officer  who  comes  more 
distinctly  within  the  definition  than  the 
President.  However,  if  there  is  the  least 
doubt  about  it,  I  should  be  willing  to  alter 
the  wording  of  my  amendment.  I  hope 
that  honorable  members  understand  that 
my  idea  is,  at  all  events,  that  I  am  against 
any  restriction  upon  Her  Majesty's  choice 
of  her  agent;  but  if  you  do  put  in  any  re- 
striction on  Her  Majesty's  right  it  should 
be  a  restriction  upon  her  appointment  of 
a  political  officer  as  acting  Governor- 
General  or  as  Governor-General,  inasmuch 
as  that  officer  has  to  act  as  umpire  be- 
tween the  two  Houses.  Under  these  cir- 
cumstances, I  beg  to  move — 

That,  after  the  word  "  judicial,"  the  words 
1 '  or  parliamentary  "  be  inserted. 

The  word  "parliamentary"  suits  the  pur- 
pose better  than  the  word  "  political." 

Mr.  Barton. — Would  you  mind  putting 
in  the  words  "or  private  person  "  ? 

Mr.  HIGGINS.— If  I  were  disposed  to 
turn  the  clause  into  as  absolute  nonsense 
as  the  last  clause  was  put  into,  I  should 
certainly  move  to  insert  something  of 
that  sort ;  but  the  honorable  member 
will,  I  think,  recognise  that  there  is 
some  reason  in  the  demand  that  has  been 
made  that  if  any  restriction  is  to  be  made 
upon  Her  Majesty's  choice  in  the  appoint- 
ment of  her  agent,  it  should  be  such  a 
restriction  as  I  have  proposed.  I  should 
infinitely  prefer  to  drop  the  whole  clause 
out,  and,  if  my  amendment  is  negatived, 
when  the  question  comes  to  be  put  that 
the  clause  stand  part  of  the  Bill,  I  shall 
vote  against  the  whole  clause. 

Mr.  Higgins'  amendment  was  nega- 
tived without  a  division. 
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Question — That  the  clause  stand  part 
of  the  Bill— put. 

The  committee  divided — 

Ayes  ...  ...  ...     11 

Noes  ...  ...  ...     26 


Majority  against  the  clause 
Ayes. 


15 


Brunker,  J.  N. 
Cockburn,  Dr.  J.  A. 
Downer,  Sir  J.  W. 
Forrest,  Sir  J. 
Fysh,  Sir  P.  0. 
Hackett,  J.  W. 


McMillan,  W. 
O'Connor,  R.  E. 
Symon,  J.  H. 
Zeal,  Sir  W.  A. 
Teller. 
Barton,  E. 


Noes. 


Abbott,  Sir  J.  P. 
Braddon,  Sir  E.  N.  C. 
Briggs,  H. 
Brown,  N.  J. 
Carruthers,  J.  H. 
Clarke,  M.  J. 
Deakin,  A. 
Dobson,  H. 
Douglas,  A. 
Fraser,  S. 
Glynn,  P.  M. 
Gordon,  J.  H. 
Holder,  F.  W. 
Howe,  J.  H. 


Isaacs,  I.  A. 
Kingston,  C.  C. 
Leake,  G. 
Lewis,  N.  E. 
Peacock,  A.  J. 
Quick,  Dr.  J. 
Reid,  G.  H. 
Solomon,  V.  L. 
Turner,  Sir  G. 
Venn,  H.  W. 
Walker,  J.  T. 

Teller. 
Higgins,  H.  B. 


-I 


Question  so  resolved  in  the  negative. 
Mr.  BARTON  (New  South  Walesa- 
beg  to  move — 

That  the  consideration  of  sub-section  (2)  of 
clause  52  be  postponed  till  after  the  considera 
tion  of  Chapter  IV.  (Finance  and  Trade). 

The  motion  was  agreed  to. 

Clause  86b. — After  uniform  duties  of  customs 
have  been  imposed,  the  Parliament  shall  have 
exclusive  power,  subject  to  the  provisions  of 
this  Constitution,  to  impose  duties  of  customs 
and  of  excise,  and  to  grant  bounties  upon  the 
production  or  export  of  goods. 

Upon  the  imposition  of  uniform  duties  of 
customs  all  laws  of  the  several  states  imposing 
duties  of  customs  or  of  excise,  or  offering  boun- 
ties upon  the  production  or  export  of  goods, 
shall  cease  to  have  effect,  and  any  grant  of  or 
agreement  for  any  such  bounty  lawfully  made 
by  or  under  the  authority  of  the  Government  of 
any  state  shall  be  taken  to  be  good  if  made 
before  the  30th  day  of  June,  1898,  but  not 
otherwise. 

Neither  this  nor  the  preceding  section  shall 
apply  to  bounties  or  aids  to  mining  for  gold, 
silver,  or  other  metals. 


Sir  GEORGE  TURNER   (Victoria).— 
I  beg  to  move  - 

That  after  the  second  paragraph  then 
inserted  the  words — "  This  section  shall  not 
apply  to  any  bounty  or  aid  granted  by  any 
state  with  the  consent  of  the  Governor-General 
in  Council  or  of  the  Parliament  of  the  Com- 
monwealth." 

I  pointed  out  when  this  clause  was  being 
discussed  before,  that  its  operation  is 
very  limited  indeed.  It  only  allows  some 
three  months  in  which  bargains  can 
be  made  in  regard  to  bounties,  and  we 
all  know  that  it  is  impossible  to  con- 
duct the  necessary  negotiations  with  re- 
gard to  any  important,  matter  of  the 
kind  within  that  time.  I  feel,  sir,  that  if 
there  is  one  state  right  that  ought  to  be 
conserved  to  the  state  it  is  the  right  of 
the  development  of  their  own  territory, 
and  to  develop  their  own  territory  by  pro- 
ducing things  for  the  purpose  of  being 
exported.  That  has  been  done  in  this 
colony  and  in  other  colonies  very  success- 
fully by  the  granting  of  bonuses  in  con- 
nexion with  various  matters.  If  we  are 
to  allow  this  clause  to  pass  as  at  present 
that  right  hereafter  will  cease,  and  no 
matter  how  undeveloped  a  portion  of  our 
territory  may  be  we  will  lose  the  right 
to  do  what  we  otherwise  would  undoubt- 
edly do.  In  our  small  colony  we  have 
large  areas  and  many  natural  products 
which  could  be  well  developed  if  this 
power  were  reserved  to  us  without  in  any 
way  interfering  with  the  union  or  with 
freedom  of  trade  between  the  colonies. 
Take  other  colonies,  such  as  South  Aus- 
tralia, and  more  especially  Western  Aus- 
tralia, with  its  very  large  undeveloped 
territory.  If  you  take  away  from  the 
state  the  right  of  granting  these  bounties, 
you  will  prevent,  to  a  very  great  extent, 
the  opening  up  and  development  of  these 
large  colonies.  It  is  a  very  serious  step, 
which  we  ought  not  to  take  without  very 
strong  justification.  The  only  objection 
I  have  heard  to  the  granting  of  bounties  is 
simply  that  by  so  doing  you  would  prevent 
the  operation  of  what  we  all  desire — inter- 
colonial free-trade.     I   have  no  desire  to 
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prevent  that,  but  I  have  a  very  strong  de- 
sire, without  interfering  with  intercolonial 
free-trade,  to  have  the  right,  where  we 
think  proper  in  our  colony,  to  develop  our 
resources.  I  cannot  ask  that  we  should  have 
the  unrestricted  right  of  granting  boun- 
ties as  we  may  think  fit,  because  that  might 
be  open  to  the  objection  that  wre  would  in- 
terfere with  the  fundamental  principle  on 
which  we  are  basing  this  Constitution.  I 
do  not  believe  that  it  would,  but  still 
I  can  see  the  force  of  that  objection  which 
might  prevent  some  honorable  members 
from  voting  for  the  allowance  of  bounties. 
But  in  America  that  is  done,  and  so  far  as 
we  have  heard  from  any  of  the  opponents 
of  this  proposal,  they  have  not  brought 
forward  an}'  instance  where  injury  has 
resulted.  We  are  satisfied  to  take  this 
rig  lit  in  a  very  limited  and  restricted  form 
in  order,  if  possible,  to  get  unanimity 
in  the  Convention.  I  propose  that  this 
section  shall  not  apply  to  any  bounty 
or  aid  granted  by  any  state  with  the 
consent  of  the  Governor-General  in  Coun- 
cil or  the  Parliament  of  the  Common- 
wealth. 

Mr.  Symon. — You  must  leave  out  the 
Governor -General. 

Sir  GEORGE  TURNER.— Then  I  would 
prefer  to  leave  out  the  amendment  al- 
together. 

An  Honorable  Member. — That  is  how 
you  lost  it  before. 

Sir  GEORGE  TURNER.— We  lost  it 
owing  to  an  unfortunate  combination  of 
circumstances,  as  it  was  called. 

An  Honorable  Member. — Do  you  not 
fear  that  will  occur  again  1 

Mr.  Barton. —  Did  not  this,  as  proposed 
before,  contain  some  provision  that  it 
should  apply  to  bounties  which  Parlia- 
ment declared  to  be  consistent  with  free- 
trade  between  the  states  1 

Sir  GEORGE  TURNER.— No.  I  have 
taken  this  exactly  as  we  had  it  before.  I 
ask  that  a  state  may  be  at  liberty  to 
grant  these  bounties  after  having  obtained 
the  consent  of  the  governing  body  or  of 
the  Parliament.  If  we  are  limited  to  the 
[Sir  George  Turner. 


Parliament,  we  know  very  well  that  it 
will  be  simply  a  farce.  It  will  be  a  farce 
to  tell  our  people  that  they  will  have  to 
wTait  month  after  month,  and  probably 
year  after  year,  until  some  private  mem- 
ber has  an  opportunity  of  passing  through 
the  Federal  Parliament  a  measure  to 
enable  a  state  to  give  these  bonuses. 
That  wrould  be  misleading  our  producers 
and  making  them  believe  that  they  had 
got  something,  whereas,  as  a  matter  of 
fact,  they  would  have  got  nothing  at  all. 
On  the  other  hand,  if  we  leave  it  in  the 
hands  of  the  Federal  Executive,  they  can 
always  decide  within  a  few  weeks  or 
months.  If  we  have  to  wait  for  the  con- 
sent of  the  Federal  Parliament,  it  means 
that  the  people  who  are  prepared  to  spend 
their  money  on  the  strength  of  getting  a 
bonus  to  help  them,  will  get  tired  and 
will  enter  into  some  other  speculation  or 
means  of  investing  their  money.  If  wre 
have  it  in  the  form  I  have  suggested, 
the  Federal  Executive  will  be  always 
able  to  deal  with  it  expeditiously.  Surely 
we  can  be  confident  that  the  Federal 
Executive  will  not  take  the  responsibility 
of  giving  their  consent  to  a  state  grant- 
ing a  bonus  unless  they  are  very  well 
satisfied  that  it  will  be  beneficial  to  that 
state  and  not  injurious  to  the  Common- 
wealth. 

Mr.  Holder. — And  that  the  Federal 
Parliament  will  approve. 

Sir  GEORGE  TURNER.— They  will 
know  very  well  that  it  is  one  of  their 
executive  acts,  and  that  all  executive 
acts  are  under  the  control  of  the  Federal 
Parliament.  If  we  have  to  wait  for  the 
consent  of  the  Federal  Parliament  the 
provision  will  be  worthless.  My  amend- 
ment simply  says  that  a  bounty  can  be 
given  by  the  Government  of  a  state  after 
they  have  obtained  the  consent  of  the 
Federal  Executive,  and  they  will  have  to 
prove  to  the  satisfaction  of  the  Executive 
— which  will  know  the  risk  it  will  have  to 
run — and  they  will  take  very  good  care 
that  good  reason  shall  be  shown  before 
they  give  their  consent.     I  think  if  we  do 
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that,  we  shall  be  placing  sufficient  Bale- 
guards  in  this  Constitution  to  prevent  any 
Infringement  of  the  fundamental  principle 
upon  whioh  we  base  it.  Under  these  cir- 
cumstances, I  hope  the  Convention  will 
grant  this  right.  It  is  a  matter  of  serious 
importance  to  a  vety  Large  number  of  the 
producers  of  this  colony.  It  cannot  pos- 
sibly do  any  injury  to  any  of  the 
other  states,  because  their  interests  will 
be  fully  guarded  by  the  consent  that  is 
required.  This  will  be  beneficial  to  our 
colony,  and  it  will  facilitate  the  federa- 
tion movement  amongst  us.  As  it  can- 
not, in  my  judgment,  do  any  possible 
harm,  and,  on  the  other  hand,  as  I 
believe  it  will  confer  a  great  benefit  now 
and  in  the  future,  I  hope  the  Convention 
will  allow  the  amendment  to  pass  as  I 
have  proposed  it. 

Mr.  McMILLAN  (New  South  Wales).— 
I  think  this  is  a  proposal  which  ought  not 
to  be  entertained  at  this  stage  of  our  pro- 
ceedings. 

Mr.  Isaacs. — Then  at  what  stage  should 
it  be  proposed  1 

Mr.  McMILLAN.— I  think  this  matter 
has  been  fully  discussed  and  settled.  Now, 
take  the  question  with  regard  to  the  Ex- 
ecutive Government.  Would  any  Execu- 
tive Government  attempt  to  do  a  thing  of 
this  kind  without,  at  any  rate,  a  resolu- 
tion of  the  House  ? 

Mr.  Holder. — Not  unless  it  was  clearly 
the  proper  thing  to  do. 

Mr.  McMILLAN. — The  only  argument 
is  this :  That  the  Executive  Government 
may  do  a  thing  which  it  is  perfectly  certain 
that  the  Parliament  will  approve.  Under 
what  conditions  does  the  Executive  Govern- 
ment do  a  thing  which  Parliament  will  ap- 
prove] It  is  in  a  case  of  unforeseen  exigency, 
ami  the  Executive  Government  takes  upon 
itself  the  onus  of  doing  something  which 
Parliament  will  approve  afterwards.  This 
is  not  a  matter  of  exigency  ;  it  is  a  matter 
of  policy.  Will  anybody  tell  me  that  a 
matter  of  policy  of  such  far-reaching  im- 
portance will  be  entertained  by  any  Go- 
vernment without  going  to  Parliament  for 


its  sanction  ?  This  matter  has  been  de- 
bated  over  and  over  again,  and  we  have 
asserted  that  any  such  matter  of  this  kind 
is  an  absolute  contravention  of  the  prin- 
ciples of  intercolonial  free-trade. 

Mr.  Higgins. — Will  you  take  a  proviso 
that  it  shall  not  derogate  from  freedom  of 
trade  between  the  colonies  ? 

Mr.  McMILLAN. — There  are  many 
matters  in  this  Constitution  which  involve 
some  sacrifice.  And  in  matters  in  which 
New  South  Wales  is  concerned  she  lias 
had  to  sacrifice  a  great  many  things, 
and  she  will  probably  sacrifice  more 
than  any  other  colony  of  the  group. 
But  this  is  one  of  these  matters  which 
essentially  enters  into  the  principles  of 
intercolonial  free-trade.  I  say  most  dis- 
tinctly that  if  you  place  this  principle  of 
bounties,  or  any  other  matter  of  that 
character,  in  the  hands  of  the  local 
Governments,  you  give  them  an  oppor- 
tunity of  absolutely  emasculating  the 
principles  of  intercolonial  free-trade. 

Mr.  Holder. — In  that  case  the  Federal 
Government  would  not  agree  to  it. 

Mr.  McMILLAN. — I  am  quite  willing 
to  acknowledge  the  fact  that  a  certain 
policy  has  been  set  up  by  the  different 
colonies  of  Australia,  but  that  is  part  and 
parcel  of  their  protective  system.  In 
going  into  this  Federation  they  must  give 
up  the  protective  system  as  far  as  inter- 
colonial free -trade  is  concerned.  There  is 
no  bounty  which  you  can  place  upon  any 
article  or  product  that  will  not  have  the 
effect  of  being  equal  to  an  import  duty, 
and  in  which,  as  a  matter  of  fairness  to 
the  other  colonies,  you  must  not  give 
an  advantage  to  the  people  of  that  colony 
over  the  people  of  the  other  colonies. 
There  is  one  grand  principle  involved  in 
the  whole  of  our  federation,  and  that  is 
the  principle  of  equality  of  trade.  A 
system  of  bounties  left  to  the  different 
states,  no  matter  upon  what  principle  you 
base  it,  must  interfere  with  that  great 
principle  of  equality  of  trade.  Unless  you 
are  to  render  it  a  nullity,  and  you  are  to 
enter  into  a  system  of  competition  between 
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the  different  colonies  in  this  matter  of 
bonuses  which  would  absolutely  neutralize 
intercolonial  free-trade,  you  must  give  up 
the  system  of  bonuses.  I  quite  feel  the 
difficulty  of  the  different  colonies  which 
have  made  this  one  of  the  great  planks  in 
their  policy.  At  the  same  time,  it  is  one 
of  those  matters  which  must  be  abandoned 
if  we  are  to  have  intercolonial  free-trade  ; 
and  I  trust  the  committee  will  not  so 
stultify  itself  as  to  reverse  the  decision 
which  they  have  adopted. 

Mr.  HOLDER  ( South  Australia).— Every 
word  Mr.  McMillan  has  said  would  apply 
with  immense  force  if  the  suggestion  now 
made  wTere  to  allow  the  states  to  give 
bounties  without  reference  to  the  federal 
authority.  But  when  there  is  the  express 
provision  that  bounties  shall  only  be  given 
with  the  consent,  first  obtained,  of  either 
the  Federal  Executive,  which  represents 
the  Federal  Parliament,  or  the  Federal 
Parliament  itself,  then  the  suggestions 
just  offered  in  opposition  to  the  motion 
seem  to  me  to  lose  all  their  weight. 

Mr.  McMillan.  — My  argument  has 
been  against  leaving  this  to  the  Federal 
Executive.  If  you  like  to  leave  it  to  the 
Federal  Parliament  I  shall  not  object. 

Mr.  HOLDER.— I  shall  argue  that  the 
Federal  Executive  and  the  Federal  Parlia- 
ment are  practical l}7  one  and  the  same 
thing. 

Honorable  Members. — No,  no. 

Mr.  HOLDER. — I  am  prepared  to  argue 
that,  whether  honorable  members  agree 
or  not.  Mr.  McMillan  says  that  if  the 
matter  were  left  to  the  Parliament  alone, 
he  would  raise  no  further  opposition. 
That  is  a  large  concession,  and  in  itself 
takes  back  most  of  the  speech  we  have 
heard.  I  have  only  to  argue  now  that 
the  consent  of  the  Federal  Executive 
is  practically  the  consent  of  the  Federal 
Parliament.  The  advantage  of  taking 
the  Executive  consent,  instead  of  that  of 
Parliament,  is  that  in  the  latter  case  we 
would  have  to  wait  until  Parliament  was 
in  session,  and,  being  in  session,  until  it 
had  time  to  consider  this  particular  matter. 
[Mr.  McMillan. 


If  it  wrere  left  to  the  Executive  alone 
the  consent  could  be  given  rapidly,  and 
the  state,  desiring  to  do  so,  might  proceed 
under  that  consent.  I  ask  honorable 
members  who  have  any  experience  of  po- 
litical life  whether  it  is  conceivable  a 
Federal  Executive  would  consent  to  the 
granting  of  a  certain  bonus  by  a  certain 
state  unless  the  Federal  Executive  knew 
its  action  would  presently  be  indorsed  by 
Parliament  ? 

Sir  Philip  Fysh. — But  that  has  been 
done. 

Mr.  HOLDER. — I  have  known  a  similar 
thing  to  be  done,  and  have  seen  what  fol- 
lowed. I  have  seen  an  Executive  give  a 
promise  not  likely  to  be  indorsed  by  Par- 
liament, and  as  soon  as  Parliament  met 
that  Executive  was  sent  about  its  busi- 
ness. 

Sir  Philip  Fysh.  — But  it  has  been 
done. 

Mr.  HOLDER. — The  honorable  member 
is  too  old  a  parliamentarian  not  to  know 
that,  with  this  probability  staring  them 
in  the  face,  an  Executive  would  not  do  a 
thing  which  presently  Parliament  would 
disavow,  and  which  wrould  necessitate  the 
Executive  walking  out  of  office. 

Mr.  McMillan. — An  Executive  has  no 
right  to  frame  a  policy. 

Mr.  HOLDER.— My  answer  to  Mr. 
McMillan's  interjection  is  that  I  can  quite 
conceive  a  request  coming  from  a  state  for 
permission  to  grant  a  certain  bounty,  and 
if  that  request  tends  at  all  in  the  direction 
of  derogating  from  the  freedom  of  trade, 
the  Executive  would  think  so  long  before 
permitting  it  that  the  matter  would  be- 
remitted  to  Parliament,  and  consent  would 
not  be  given  until  Parliament  had  had  its 
pulse  felt  But  if  the  request  was  of  such 
a  simple  nature,  and  so  clearly  apart  from 
any  derogation  of  the  principles  of  freedom 
of  trade  that  the  Federal  Parliament  would 
be  sure  to  consent  if  asked,  then,  and  only 
then,  would  the  Executive  grant  a  request 
without  waiting  for  Parliament.  This 
is  a    very    important  matter.     We   have 
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been  meeting  each  other  on  various  ques- 
tions, and  there  has  been  give  and  take  all 
round  for  two  or  three  weeks  past ;  and  1 
think  we  may  give  and  take  on  this  ques- 
tion. I  am  anxious  to  see  the  principles 
of  free-trade  maintained  in  their  entirety 
in  the  Constitution.  But  this  matter, 
which  is  subject  to  consent,  is  one  in 
which  I  think  we  may  fairly  meet  each 
other.  The  colony  of  Victoria  represents 
that  this  is  an  important  proposal  which, 
while  it  could  do  no  harm  to  anybody, 
would  largely  assist  that  colony  to  get  the 
majority  to  pass  the  measure  which  we 
are  now  framing.  I  do  hope  we  shall  be 
a  little  yielding  in  our  concessions  to 
Victoria  in  this  matter,  when  it  is  so  fully 
safeguarded  as,  by  the  amendment,  it  is. 
I  regret  that  Sir  George  Turner  is  not  in 
his  place  at  the  present  moment,  and  I 
also  regret  that  the  motion  has  uot  been 
moved  in  the  form  as  printed  on  the 
notice-paper,  in  the  name  of  the  leader 
of  the  Convention. 

Mr.  Barton. — It  is  no  notice  of  mine; 
that  is  a  misprint. 

Mr.  HOLDER.  — I  cannot  help  the  mis- 
print. 

Mr.  Barton. — I  think  my  honorable 
friend  must  know  from  my  expressions  of 
opinion  that  I  should  be  qualified  for 
another  place  before  I  gave  such  a  notice. 

Mr.  HOLDER. — I  could  not  understand 
the  notice,  but  as  it  has  been  on  the 
notice-paper  for  about  a  week  past,  and 
has  not  been  altered  or  disavowed,  I 
thought  I  was  justified  in  saying  what  I 
did.  I  will  alter  what  I  was  saying,  and 
say  that  I  wish  the  amendment,  instead 
of  being  moved  in  its  present  form,  had 
been  moved  in  the  form  of  the  amend- 
ment standing  next  to  it.  It  would  then 
provide  there  should  be  no  derogation 
from  the  freedom  of  trade  and  commerce. 

Mr.  Barton. — The  notice  is  now  in  the 
name  of  Mr.  Higgins,  in  whose  name  it 
was  always  intended  to  be. 

Mr.  Higgins. — It  was  my  notice.  I 
moved  it  a  fortnight  ago,  but  it  has  been 


wrongly    printed.     I    am    responsible   for 
it. 

Mr.  HOLDER.— I  do  not  want  to  make 
anybody  responsible  who  does  not  want  to 
accept  the  responsibility. 

Mr.  Higgins. — I  do. 

Mr.  HOLDER.  — I  am  willing  to 
give  Mr.  Higgins  the  responsibility  if  he 
likes,  and  not  put  it  on  the  leader's  shoul- 
ders. I  wish  the  motion  had  been  in 
the  form  I  have  suggested,  because  it 
would  then  have  been  clear  that  it  was  in 
no  sense  derogating  from  the  freedom  of 
trade  and  commerce,  and  we  would  be 
doing  what  we  might  fairly  do  without 
incurring  the  risks  and  disadvantages 
which  Mr.  McMillan  has  called  attention 
to. 

Mr.  HIGGINS  (Victoria).  —  As  there 
has  been  a  reference  just  made  to  an 
amendment  standing  in  my  name,  and 
attributed  unfairly  to  the  honorable 
leader,  I  must  claim  that  amendment, 
rightly  or  wrongly,  as  my  own.  I  have 
been  informed  by  some  members  who  are 
not  prepared  to  vote  for  Sir  George 
Turner's  amendment  in  the  exact  terms 
in  which  it  stands  that  they  are  prepared 
to  vote  for  the  amendment  if  there  is  the 
proviso  to  which  Mr.  Holder  has  just 
alluded  put  on  to  it.  Unfortunately,  Sir 
George  Turner  is  not  here ;  but,  so  far  as 
I  know,  it  is  not  the  desire  of  any  of  the 
Victorian  delegates  in  the  slightest  degree 
to  interfere  with  the  freedom  of  trade  and 
intercourse  between  the  colonies.  I  am 
willing  to  have  any  words  put  in  which 
will  make  that  clear  beyond  doubt.  With- 
out saying  any  more,  I  shall  move  an 
addition  to  Sir  George  Turner's  amend- 
ment. I  am  sorry  Sir  George  Turner  is 
not  here,  or  I  should  have  asked  for  his 
concurrence  in  the  proviso  before  I  move 
that. 

Mr.  McMillan. — You  cannot  move  it 
as  an  addition,  can  you  ? 

Mr.    HIGGINS.— I  think  I  am  in  order 
in  moving  an  amendment  on  the  amend- 
ment  before    it  is   put  from   the    Chair 
The  words  are    the  same  as  I  previously 
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moved,  and  which  appear  on  page  987  of 
Hansard,  and  they  read — 

Provided  that  the  bounty  or  aid  has  not  the 
effect  of  derogating  from  the  freedom  of  trade 
or  commerce  between  the  different  parts  of  the 
Commonwealth. 


-Do  you  wish  that  to  be 
the    High    Court  or    by 


Mr.  Barton.  - 
determined  by 
Parliament  1 

Mr.  HIGGINS.— That  all  depends.  If 
there  is  an  Inter-State  Commission,  that 
commission,  having  to  carry  out  the  pro- 
visions for  freedom  of  trade  and  inter- 
course, would  have  to  decide.  I  want  it 
to  be  clearly  illegal  that  there  shall  be 
any  derogation  from  the  freedom  of  trade 
or  intercourse  between  the  colonies. 

Mr.  McMillan. — Do  you  add  that  to 
Sir  George  Turner's  amendment? 
Mr.  HIGGINS.— Yes,  I  now  move- 
That  the  words — "  Provided  that  the  bounty 
or  aid  has  not  the  effect  of  derogating  from  the 
freedom  of  trade  or  commerce  between  the  dif- 
ferent parts  of  the  Commonwealth  "  be  added 
to  the  amendment. 

Mr.  Brown. — What  about  the  Gover- 
nor-General in  Council  1 

Mr.  HIGGINS. — So  far  as  I  am  person- 
ally concerned,  I  think  it  is  proper  to  give 
it  to  the  Governor-General  in  Council,  be- 
cause the  machinery  necessary  to  get  the 
whole  Parliament  to  agree  is  too  immense 
to  move.  Under  our  system  of  responsible 
government  the  Governor- General  in  Coun- 
cil means  the  Ministry,  and  the  Ministry 
are  responsible  to  the  Parliament.  If  they 
dare  to  give  a  bounty  or  aid,  or  allow  a 
bounty  or  aid  to  be  given  by  a  state  which 
in  any  way  savours  of  an  interference 
with  freedom  of  trade  and  commerce,  they 
will  be  hauled  over  the  coals  in  the  Parlia- 
ment, and  quite  right,  too.  I  take  it, 
therefore,  that  we  have  the  practical 
benefit  of  parliamentary  control  when 
we  leave  it  to  the  Governor-General  in 
Council  and  add  a  proviso  that  there  shall 
not  be  any  interference  with  freedom  of 
trade  and  commerce  between  the  colonies, 
though  that  to  some  honorable  members 
may  hardly  seem  necessary.  Of  course  it 
[Mr.  Higgins. 


will  be  asked — "  To  what  particular  boun- 
ties do  you  refer  1 "  Well,  there  are  in- 
dustries in  Victoria  which  may  be  aided 
by  bounties.  For  instance,  it  might  be 
considered  expedient  to  try  to  develop  in- 
dustries connected  with  oil  and  scent  plants 
in  Victoria  or  Tasmania,  and  no  other 
colony  might  wish  to  try  to  develop 
those  industries.  All  I  want  to  do  is  to 
leave  each  state  free  to  give  a  bounty 
from  its  own  revenue  to  any  industry, 
provided  that  in  the  giving  of  that  bounty 
there  is  no  interference  with  the  cardinal 
principle  of  the  Constitution,  absolute 
freedom  of  trade  between  the  colonies. 
The  amendment  of  the  Right  Hon.  Sir 
George  Turner  reads  as  follows  : — 

This  section  shall  not  apply  to  any  bounty  or 
aid  granted  by  any  state  with  the  consent  of 
the  Governor-General  in  Council  or  of  the  Par- 
liament of  the  Commonwealth. 

To  that  I  propose  to  add  this  proviso  : — 

Provided  that  the  bounty  or  aid  has  not  the 
effect  of  derogating  from  freedom  of  trade  or 
commerce  between  the  several  states. 

I  think  that  the  Inter-State  Commission, 
whose  function  it  will  be  to  see  to  the 
carrying  into  effect  of  the  provisions 
relating  to  trade  and  commerce,  would  be 
the  proper  tribunal  to  determine  ques- 
tions arising  under  this  provision.  They 
would  be  better  able  than  any  court  to 
decide  whether  there  was  any  interference 
by  a  state  bounty  with  freedom  of  trade 
and  commerce. 

Mr.  McMILLAN  (New  South  Wales).— 
I  have  a  previous  amendment.  I  beg  to 
move  — 

That,  after  the  word  "consent,"  the  words 
"of  the  Governor-General  in  Council  or"  be 
omitted. 

That  will  leave  the  matter  entirely  to 
the  Parliament  of  the  Commonwealth.  I 
hold  that  this  is  a  matter  which  should 
come  under  the  consideration  of  the  Par- 
liament, and  that  no  Executive  should  be 
allowed  to  carry  into  effect  a  policy  in  re- 
gard to  bounties  without  the  consent  of 
the  Parliament. 

Mr.  BARTON  (New  South  Wales).— 
Perhaps  it   might  suit  the  view  of  both 
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the  honorable  member  (Mr.  McMillan) 
and  the  honorable  and  learned  member 
(.Mr.  Higgins)  if  the  amendment  of  the 
Right  Hon.  Sir  George  Turner  were  made 
to  read  in  this  way  : — 

This  section  shall  not  apply  to  any  bounty  or 
aid  granted  by  any  state  with  the  consent  of 
the  Governor-General  in  Council. 

Then  omit  the  word  "or."  What  would 
be  requisite  then  would  be  that  there 
should  be  an  antecedent  declaration  by 
the  Parliament,  and  then  the  bounty  might 
be  granted  upon  an  Executive  minute. 

Mr.  REID  (New  South  Wales).— I  think 
that  the  right  honorable  member  (Sir 
George  Turner)  is  entitled  to  take  the 
sense  of  the  Convention  upon  this  matter 
again,  even  at  this  late  stage,  in  view  of 
the  circumstances  to  which  he  referred.  I 
cannot  sufficiently  admire  the  brief  and 
condensed  way  in  which  he  put  a  matter 
upon  which  he  has  such  strong  opinions, 
and  I  hope  to  be  equally  brief.  I  believe 
that  even  if  this  provision  were  put  into 
the  Constitution  no  Cabinet  would  exercise 
it  without  taking  the  opinion  of  the  Par- 
liament. Therefore  the  right  honorable 
member  w^ould  get  nothing  by  the  words 
he  lays  so  much  stress  upon. 

Sir  George  Turner. — Then  there  is  no 
harm  in  putting  them  in. 

Mr.  REID. — My  right  honorable  friend 
must  recollect  that  we  in  New  South  Wales, 
who  may  have  to  give  up  our  policy,  only 
intend  to  run  that  risk  if  every  other 
colony  agrees  to  do  the  same.  There  is 
no  long  argument  requisite  to  show  that 
these  bounties  can  be  made  a  substitute 
for  duties.  The  right  honorable  member 
unconsciously  let  the  object  out  when  he 
spoke  of  the  anxiety  felt  in  Victoria  to 
develop  the  production  of  things  for 
which  the  country  is  suited.  Is  not  that 
exactly  what  all  these  protective  duties  air 
for?  On  this  very  important  question  of 
bounties,  a  very  influential  paper  here, 
which  has  very  strong  views  upon  the 
wrong  side,  spoke  so  warmly  that  it 
alleged  that  the  people  of  Victoria  were 
determined    to    maintain    the    policy    of 


developing  their  resources  in  spite  of 
50  free-trade  Premiers  rolled  into 
That  would  be  rather  a  seriou- 
ter  if  the  present  free-trade  Premier  is 
referred  to.  However,  it  shows  how  str«  >i  u  i 
the  feeling  in  regard  to  the  matter  is  here. 
I  think  that  we  should  not  deceive  our 
friends  from  Victoria  in  any  sense.  They 
must  understand  that  all  this  encourage- 
ment to  trade  and  enterprise,  if  the  Par- 
liament of  the  Commonwealth  adopts  a 
protective  policy,  must  be  given  by  that 
Parliament. 

Sir  George  Turner. — You  can  give  a 
bounty  upon  iron,  but  we  cannot  give  a 
bounty  upon  coal. 

Mr.  REID. —Well,  that  is  our  luck.  I 
am  prepared  to  accept  my  right  honorable 
friend's  proposition  if  it  is  made  subject 
to  the  approval  of  Parliament.  It  would 
not  be  necessary  to  pass  an  Act  of  Parlia- 
ment. If  I  were  in  a  position  to  put 
the  matter  into  definite  shape,  the  first 
thing  that  would  be  done  would  be  to 
submit  a  resolution  to  both  Houses,  or 
certainly  to  one.  I  thiuk  that  any 
Federal  Executive,  if  the  word  "Ex- 
ecutive "  were  put  in,  would  do  the 
same.  There  is  nothing  in  the  Bill 
inconsistent  with  a  course  of  that  sort. 
There  is  nothing  in  the  structure  of  the 
Bill  inconsistent  with  the  Federal  Parlia- 
ment granting  an  application  made  by  any 
state,  but  what  we  do  stipulate  is  that  the 
policy  shall  be  under  the  control  of  the 
Federal  Parliament. 

.Mr.  Isaacs. — We  are  willing  to  take  it, 
subject  to  the  disapproval  of  the  Federal 
Parliament. 

Mr.  REID. — What  is  the  use  of  that? 
That  must  mean  that  before  the  thing  is 
done  Parliament  is  to  have  an  opportunity 
of  expressing  its  opinion.  It  would 
be  a  very  Hibernian  proceeding  to 
do  the  thing  and  then  submit  it 
for  the  approval  of  Parliament.  Such 
practices  are  not  unknown  in  parlia- 
mentary history,  but  they  often  give  rise 
to  a  lively  dissatisfaction.  We  had  better 
be  straightforward.      We  will  all  agree  to 
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my  right  honorable  friend  having  his  way, 
not  by  an  Act,  but  by  a  simple  resolution, 
because  then  we  preserve  the  main  prin- 
ciples of  the  Bill  consistently,  whilst  we 
give  a  certain  degree  of  elasticity.  There 
might  be  in  one  part  of  a  colony  an  in- 
dustry which  cannot  be  pursued  through- 
out the  Commonwealth  generally,  and 
in  that  case  the  bounty  would  come 
perhaps  more  legitimately  within  the 
range  of  the  local  Government  than  of 
the  Federal  Government.  But  at  the 
same  time,  in  order  to  insure  that  it  is  not 
an  industry  which  ought  to  be  the  subject 
of  a  federal  bounty,  we  want  the  safeguard 
that  the  matter  shall  be  submitted  in  some 
simple  form  to  the  Federal  Parliament.  I 
shall  offer  no  objection  whatever  to  the 
proposal  if  it  is  put  in  that  form. 

Mr.  BROWN  (Tasmania).— If  we  go  to 
a,  division  on  this  question  I  shall  vote 
with  the  Hon.  Mr.  McMillan.  I  wish  to 
point  out  that  if  these  words  are  omitted 
the  clause  will  be  utterly  useless,  because 
we  have  already  in  clause  86b  provided 
that,  after  uniform  duties  of  customs  have 
been  imposed,  the  Parliament  shall  have 
exclusive  power  to  grant  bounties  for  the 
production  or  export  of  goods. 

Mr.  Walker.  — That  is  the  Federal  Par- 
liament ;  this  is  the  state  Parliament. 

Mr.  BROWN.— That,  of  course,  makes 
a  difference.  But  what  I  desire  to  point 
out  is  this  :  Supposing  that  in  Victoria 
there  is  an  industry,  the  development  of 
which  can  be  promoted  by  a  bounty  1  Does 
the  Right  Hon.  Sir  George  Turner  say, 
for  a  moment,  that  with  the  enormous 
power  Victoria  would  have  in  the  House 
of  Representatives,  and  with  the  assistance 
which  it  would  obtain  in  any  reasonable 
proposition,  there  would  be  any  difficulty 
whatever  in  getting  the  bounty  agreed  to  ? 

Sir  George  Turner. — The  Federal  Par- 
liament will  only  sit  for  about  three 
months  in  the  year,  and  it  will  have  other 
and  more  important  work  to  do. 

Mr.  BROWN. — In  this,  as  in  other 
matters,  there  is  too  great  a  disposition 
to  distrust  the  Federal  Parliament,  as 
[Mr.  Reid. 


though  it  was  to  be  a  foreign  body  that 
wrould  tyrannize  over  the  colonies,  instead 
of  a  body  charged  with  the  duty  of  acting 
reasonably  and  honorably  to  the  whole  of 
the  colonies.  It  seems  to  me  that  the 
fear  with  regard  to  the  injury  that  may 
be  done  to  incipient  industries  from  the 
want  of  assistance  is  a  mere  bogy.  I 
hope,  therefore,  that  Sir  George  Turner 
will  not  persist  in  the  attitude  that  he 
has  taken  up.  Certainly  I  shall  not  be  a 
party  to  any  bounty  being  granted  merely 
on  the  assent  of  the  Governor-General  in 
Council.  That  would  be  a  dangerous 
provision,  and  it  might  be  a  cause  of 
mischief  in  the  direction  of  undermining 
one  of  the  fundamental  principles  of  the 
Constitution. 

Mr.  WALKER  (New  South  Wales).— 
It  is  my  intention  to  support  the  Right 
Hon.  Sir  George  Turner's  proposal  if  he 
can  see  his  wray  to  adopt  the  addition 
suggested  by  Mr.  Higgins.  It  seems  to 
me  that  as  these  bonuses  are  to  be  paid 
out  of  state  funds,  if  they  are  only  granted 
with  the  assent  of  the  Governor-General 
in  Council,  or  of  the  Parliament,  subject 
to  the  condition  that  they  do  not  derogate 
from  the  freedom  of  trade  and  commerce, 
they  can  do  no  harm.  I  have  considerable 
sympathy  with  the  right  honorable  mem- 
ber. I  understand  that  there  is  a  large 
number  of  producers  in  Victoria  whose 
feeling  of  animosity  to  the  acceptance  of 
this  Constitution  will  probably  be  nega- 
tived if  we  agree  to  the  right  honorable 
gentleman's  proposal. 

Dr.  COCKBURN  (South  Australia).— 
There  is  a  general  feeling  amongst  honor- 
able members  that  we  should  concede  the 
principle  of  the  Right  Hon.  Sir  George 
Turner's  proposal.  The  only  question  is 
as  to  the  manner  of  doing  it.  If  we  are 
going  to  do  a  gracious  thing  let  us  do  it 
in  an  effective  way.  The  Federal  Parlia- 
ment will  have  an  abundance  of  work,  and 
will  not  be  in  session  all  the  year  round. 
In  the  local  Parliaments  that  sit  for  a 
longer  period,  questions  are  often  asked  as 
to  why  certain  matters  are  not  being  dealt 
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with,   and    the    reply   from   the-  TreMury 
benches  is  that  the  state  of  the  business 

paper  does  not  permit  of  it. 

Mr.  Rbid. — Victoria  will  have  24  mem- 
ber* to  look  after  her  interests. 

Dr.  COCKBURN.  -  This  applies  not 
only  to  Victoria,  but  to  all  the  colon  it  s. 
The  concession  is,  however,  asked  for 
chiefly  by  Victoria,  and  she  is  entitled  to 
it,  because  she  has  shown  the  magnificent 
use  that  can  be  made  of  such  a  power  as 
this. 

Mr.  Reid.  —  Yes,  she  has  taxed  us 
splendidly  for  a  long  time. 

Dr.  COCKBURN.— In  connexion  with 
these  matters  Victoria  has  not  taxed  New 
South  Wales. 

Mr.  Rbid. — That  is  the  way  we  look  at 
it. 

Dr.  COCKBURN.— This  is  the  free- 
trade  mode  of  encouraging  production, 
and  this  proposal  should  have  the  support 
of  the  free-traders.  The  Convention  has 
conceded  the  point,  and  let  it  be  carried 
out  in  a  way  in  which  it  will  be  effectual. 
It  is  only  in  the  clearest  possible  case 
that  the  Executive  Council  will  undertake 
the  responsibility  of  assenting  to  any 
bonus,  but  still  this  will  enable  them  to  do 
-what  the  Federal  Parliament  may  not  be 
in  a  position  to  do.  The  Government  of 
the  day  might  intend  to  bring  the  matter 
before  the  Federal  Parliament,  but  they 
might  not  have  the  opportunity  of  get- 
ting either  a  resolution  or  a  Bill  passed. 
It  is  not  such  a  very  light  thing  to  get  a 
resolution  through  two  Houses. 

Mr.  Isaacs. — If  you  can  get  a  resolution 
you  can  get  an  Act  of  Parliament. 

Dr.  COCKBURN.— Very  often  you  can, 
because  you  can  get  the  standing  orders 
suspended,  and  the  Bill  put  through  all 
its  stages  in  one  day.  I  do  hope  that  the 
matter  will  not  be  further  delayed,  but 
that  justice  will  be  done  in  such  a  way  as 
to  give  free  scope  to  the  development  of 
the  industries  of  Australia  generally,  espe- 
cially in  those  directions  of  production 
which  our  country  constituencies  are  look- 
ing forward  to  with  so  much  hope. 


Sir  JOHN  DOWNER  (South  Australia). 

—I  would  suggest  that  if  all  the  ■ 
lifer  the  word  l>  consent"  are  struck  out, 
we  might  insert  the  following  words: — 
"  of  botli  Houses  of  the  Parliament,  expressed 
hy  resolution,  declare  the  bounty  or  aid  not  to 
derogate  from  free-trade  amongst  the  several 
states  ?  " 

That  prevents  the  necessity  of  getting  an 
Act  of  Parliament.  A  resolution  is,  I 
think,  much  more  easily  obtained  than  an 
Act  of  Parliament. 

.Mr.  McMillan. — I  am  quite  willing  to 
accept  your  suggestion. 

Mr.  Reid.  — I  think  it  would  be  much 
better,  if  it  is  left  to  a  resolution,  not  to 
raise  any  points  as  to  what  would  or  would 
not  derogate  from  freedom  of  trade,  be- 
cause the  sense  of  the  House  will  be 
expressed  on  the  resolution. 

Sir  JOHN  DOWNER.— With  the  con- 
sent of  the  committee,  I  will  move  that 
amendment. 

Mr.  Reid. — Stop  at  the  word  "Parlia- 
ment." The  two  Houses  will  decide 
whether  the  bounty  does  or  does  not 
derogate  from  free-trade. 

Sir  JOHN  DOWNER.— I  do  not  under- 
stand how. 

Mr.  Rkid. — If  that  amendment  is  put 
in  I  do  not  know  wmether  it  may  not  be 
subject  to  review  by  some  person  pro- 
fessing to  be  aggrieved,  and  he  might  take 
the  point  before  the  High  Court  that  it 
did  derogate  from  freedom  of  commerce. 
We  do  not  want  any  points  raised  on  a 
resolution  of  the  two  Houses. 

Mr.  McMillan. — You  want  to  leave  it 
absolutely  to  the  Parliament? 

Mr.  Rkid. — Yes. 

Sir  JOHN  DOWNER. -I  care  very 
little  about  that.  I  thought  it  would  be 
well  if  the  Parliament  had  thrown  on  it 
the  obligation  of  recognising  that  even 
it  was  not  to  do  it  unless  it  was  prepared 
to  take  the  responsibility  of  saying  that 
the  bounty  did  not  derogate  from  free- 
trade.  I  think  it  would  be  better  in  the 
form  I  propose. 

Mr.  Reid. — We  will  take  the  risk. 
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Sir  JOHN  DOWNER.— I  will  move 
it  in  that  form  now,  and  my  right  honor- 
able friend  can  move  to  strike  out  the 
words  to  which  he  objects. 

The  CHAIRMAN.  —  The  honorable 
member  cannot  move  an  amendment 
until  the  other  amendment  is  withdrawn. 
Mr.  McMILLAN  (New  South  Wales).— 
I  am  quite  willing  to  take  what  Sir  John 
Downer  proposes  in  substitution  of  my 
amendment  as  a  better  process,  but  I 
think  he  should  leave  out  the  latter  part, 
because  it  is  better  to  leave  the  whole 
thing  to  the  Parliament,  not  for  us  to 
dictate.  We  are  getting  on  very  dangerous 
ground  in  making  these  conditions. 

Sir  John  Downer. — All  right,  I  will  not 
move  that. 

Mr.  McMillan's  amendment  was  with- 
drawn. 

Sir  JOHN  DOWNER.— I  beg  to  move- 
That  all  the  words  after  the  word  "  consent " 
be  omitted,  with  the  view  to  the  insertion  in 
their  place   of  the  words  "  of  both  Houses   of 
Parliament,  expressed  by  resolution." 

Mr.  ISAACS  (Victoria).— This  is  only, 
to  put  it  in  very  polite  language,  an  Act 
of  Parliament. 

Mr.  McMillan.— No. 

Mr.  ISAACS.  —  Does  any  honorable 
member  mean  to  tell  me  that  there  is  any 
substantial  difference  between  separate 
resolutions  of  both  Houses  and  an  Act  of 
Parliament  ? 

Sir  John  Downer. — A  lot  of  difference. 

Mr.  Howe. — They  would  get  it  through 
both  Houses  in  one  day. 

Mr.  ISAACS. — My  honorable  friends 
who  question  that  statement  know  per- 
fectly well  that  if  the  Houses  are  willing 
to  pass  a  resolution  to  that  effect,  they  are 
willing  to  read  a  Bill  three  times  at  once. 

Mr.  McMillan. — There  is  no  practical 
difference. 

Mr.  ISAACS. — There  is  no  practical 
difference,  so  that  I  hope  no  honorable 
member  will  be  misled  by  what  appears 
to  be  a  concession,  but  which  is  really 
none.  It  really  means  that  whether  the 
Parliament  is  or  is  not  sitting  the  state 
[Sir  John  Downer. 


cannot  proceed  by  the  mere  consent  of  the 
Governor  in  Council,  that  is,  the  Executive 
authority  of  the  Commonwealth,  but  that 
it  must  wait  not  only  until  Parliament  does 
assemble,  but  until  it  has  time  to  deal 
with  the  question.  When  it  was  under 
discussion  before  we  had  it  very  plainly 
put  to  us  by  some  honorable  members 
that  the  Parliament  for  some  years  would 
probably  not  have  time  to  deal  with 
such  a  question.  When  we  declared  that 
we  were  willing  to  take  this  provision, 
subject  to  the  Parliament  annulling  any 
bounty  granted  by  the  state,  we  were  told 
— I  think  also  by  Mr.  Reid — that  that 
would  be  of  no  use,  because  the  Parlia- 
ment would  be  so  engaged  with  Tariff 
questions  and  other  questions  necessarily 
to  be  dealt  with  at  the  initiation  of  the 
Federation  that  it  could  not  pay  any 
attention  to  such  a  question,  and  now, 
when  we  ask  for  this  proposal  to  be  car- 
ried as  we  put  it,  we  are  told — "  Wait 
until  you  get  the  Federal  Parliament  to 
attend  to  it."  That  is  simply  illusory, 
and  it  means  nothing  more  than  that  we 
cannot  do  it  without  the  prior  consent  of 
the  Federal  Parliament.  That  means  that 
we  must  give  up  the  bounties  for  years, 
just  at  a  particular  time  when,  if  they  are 
required  at  all,  we  shall  need  them  most. 

Mr.  McMillan. — Would  the  local  Ex- 
ecutive grant  a  bounty  without  appealing 
to  the  Parliament  on  it  1 

Mr.  ISAACS. — If  the  clause  were 
worded  as  we  desire  to  frame  it,  it  would 
get  the  consent  of  the  Governor-General 
in  Council. 

Mr.  McMillan. — No  ;  I  am  asking  if 
the  Government  of  Victoria  were  going  to 
put  a  bounty  on,  would  you  grant  a  bounty 
without  going  to  Parliament  to  sanction 
it? 

Mr.  ISAACS. — We  could  not,  and  that 
just  emphasizes  the  difficulty  I  am  speak- 
ing of.  In  granting  this  bounty  as  it  is  pro- 
posed by  my  honorable  friends,  we  are  to 
have  all  the  trouble  of  first  asking  the 
state  Parliament  to  do  it,  and  then  ask- 
ing the  Federal  Parliament  t>  consent  to 
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it,  or,  to  reverse  the  process,  getting  the 
Federal  Parliament  to  consent  first,  and 
asking  the  state  Parliament  to  pasa  it. 

Mr.  McMn  i.an'.—  The  principle  is,  is 
this  a  matter  for  Parliament,  not  for  the 
Executive  ? 

Mr.  ISAACS. — Yes  ;  but  I  only  want 
the  trouble  of  going  to  one  Parliament  to 
start  with,  and  if  the  Federal  Parliament 
thinks  it  is  wrong,  or  any  derogation  from 
freedom  of  trade  and  commerce,  it  is  to 
have,  of  course,  paramount  power  and 
jurisdiction  to  override  it,  It  is  perfectly 
idle  to  tell  us  that  there  is  anything  satis 
factory  to  be  done  without  leaving  in  the 
words  "  consent  of  the  Governor-General  in 
Council."  I  ami  not  dealing  with  the  pro- 
vision to  be  submitted  by  Mr.  Higgins, 
because  we  have  not  reached  that  yet.  I 
confine  my  observations  to  the  proposal  of 
Sir  John  Downer.  It  is  no  different  from 
simply  striking  out  the  words  "of  the 
Governor-General  in  Council  or,"  and  we 
understand  that  if  this  amendment  is 
carried  it  is  absolutely  worthless  to  us, 
because  it  means  that  we  have  to  get  two 
distinct  Parliaments  to  consent  to  the 
bounty,  and  to  wait  for  a  very  considerable 
time,  as  we  have  been  told  before,  for 
-  in  all  probability,  before  the  Federal 
Parliament  can  deal  with  the  question. 

Mr.  HOWE  (South  Australia).— I  think 
the  delegation  from  Victoria  should  be 
very  much  obliged  to  the  Premier  of  New 
South  Wales  for  the  offer  of  this  conces- 
sion. Coming  frou  a  smaller  state,  I 
look  upon  it  with  much  fear,  because  we 
know"  wdiat  Executives  are,  and  what  Par- 
liaments are.  Victoria  will  be  repre- 
sented in  the  Federal  Parliament  by  24 
members. 

Mr.  Isaacs. — New  South  Wales  by  26. 

Mr.  HOWE.— And  South  Australia  will 
have  only  seven  representatives.  \<>w 
2-1  members  can  bring  such  pressure  to 
bear  on  any  Executive  authority,  or  even 
a  Parliament,  as  to  obtain  a  concession 
which  they  would  not  listen  to  if  asked 
for  by  seven  men  from  South  Australia. 
What  we  are  giving  now  is  a  wonderful 
[148] 


power    to    the    largi  I   the 

small    states,  but  still,  in   the   im 
peace     and     federation,    if     the     Premier 
chooses  to  accept   the  offer  of  Mr.  Eteid  I 
will  submit. 

Sir  EDWARD  HRADDON  (Tasmania). 
—  1  understand  that  the  Premier  of  New 
South  Wales  has  offered  to  accept  this 
clause  provided  that  the  reference  to  the 
Governor- General  in  Council  be  struck  out. 

Mr.  Isaacs. — That  is  the  whole  cl 
really. 

Sir  EDWARD  BRADDON.— I  hope 
that  my  right  honorable  friend  (Sir  George 
Turner)  will  remember  that  it  was  upon 
this  rock  we  split,  and  split  very  terribly, 
when  this  matter  was  before  the  Conven- 
tion on  a  previous  occasion.  If  we  had 
then  taken  a  straight-out  vote  on  the 
elimination  of  these  words,  I  am  confident 
that  the  Convention  would  have  carried 
the  propositi,  but,  unfortunately,  when  this 
objectionable  phrase  came  to  be  put  to 
the  vote,  some  four  or  five  members  in  a 
moment  of  incaution,  led  away  by  their 
juvenile  spirit  and  inexperience,  assisted 
by  their  votes  to  keep  in  this  particular 
portion  of  the  clause,  by  which  subse- 
quently the  clause  came  to  be  rejected. 
So  that  we  had  no  straight  vote  upon  the 
real  issue,  and  I  can  only  hope,  now  that 
the  Premier  of  New  South  Wales  has 
agreed  to  make  this  compromise,  that  Sir 
George  Turner  will  accept  it,  and  that  we 
shall  put  an  end  to  this  matter. 

Dr.  QUICK  (Victoria).— I  had  not  an 
opportunity  of  speaking  on  this  clause 
when  it  was  before  the  Convention  at  an 
earlier  stage ;  but  I  now  desire  to  express 
a  hope  that  the  Convention  will  favorably 
consider  the  proposals  submitted  by  my 
right  honorable  friend  and  leader  (Sir 
George  Turner).  I  think  that  his  demands 
on  behalf  of  the  colony  of  Victoria  have 
been  remarkably  moderate. 

Mr.  Kingston. — Hear,  hear. 

Dr.  QUICK. — And  if  honorable  mem- 
bers would  reflect  on  the  attitude  which 
he  has  assumed  throughout  the  history  of 
this  Convention,  I  am  sure  they  will  agree 
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with  me  that  they  ought  to  give  special 
weight  and  attention  to  the  request  he 
has  now  made  on  behalf  of  this  colony. 
Probably  no  colony  in  the  Australasian 
group  will  suffer  more  through  the  sur- 
render of  the  control  of  its  fiscal  policy 
to  the  Federal  Parliament;  and  that  is  say- 
ing a  great  deal.  And  this  small  residuum 
of  power  to  grant  aids  and  bounties  to 
small  local  industries  which  probably 
would  not  in  any  way  come  in  conflict 
with  the  principle  of  freedom  of  trade 
among  the  states  is  all  the  concession  he 
asks.  There  is  hardly  any  necessity  for 
inserting  in  this  clause  the  amendment 
suggested  by  Mr.  Higgins,  that  it  should 
be  subject  to  the  condition  that  there 
shall  be  no  derogation  from  freedom  of 
trade  and  commerce,  because  the  Governor- 
General  in  Council  would  not  grant  the 
power  to  allow  bounties  if  it  would  have 
the  effect  of  derogating  from  freedom  of 
trade  and  commerce.  That  would  be  the 
guiding  principle. 

Mr.  McMillan — The  matter  in  dis- 
pute is  the  question  whether  we  should 
put  into  this  Constitution  that  the  Ex- 
ecutive Government  ought  to  have  the 
right  to  decide  on  a  policy. 

Dr.  QUICK.— Just  so.  Well,  I  do  not 
believe,  in  the  first  place,  that  the  Execu- 
tive Government  would  grant  this  con- 
cession unless  it  was  absolutely  certain 
that  it  would  meet  with  the  approval  of 
the  Federal  Parliament.  Unless  it  was 
sure  of  parliamentary  approval  of  the 
scheme  the  Executive  would  not  interfere. 
Consequently,  I  see  no  harm  in  putting 
in  that  power.  At  the  same  time,  I  will 
express  the  hope  that  Sir  George  Turner 
will  not  jeopardize  this  clause  by  any 
false  movement — that  he  will  be  prepared 
to  accept  any  reasonable  proposal  which 
the  majority  of  the  Convention  see  fit 
to  accede  to,  because  I  believe  this : 
That  in  the  end  the  sanction  of  the  Go- 
vernor-General in  Council  would  depend 
upon  the  question  as  to  whether  its  action 
would  be  approved  by  a  majority  in  the 
Federal  Parliament.  I  think  Sir  George 
{Dr.  Quick, 


Turner  is  entitled  to  go  to  a  division  on 
the  question  as  to  whether  the  consent  of 
the  Governor-General  in  Council  should 
not  be  sufficient ;  but  if  he  is  beaten  on 
that  fairly  in  a  division — a  fair  division ; 
not  a  tactical  division  such  as  took  place  on 
a  former  occasion,  when  there  was  a  collu- 
sion of  opponents  both  of  the  Governor- 
General's  and  the  Parliament's  sanction — 
I  hope  he  will  consider  wiiether  it  would 
not  be  advisable  to  accept  the  suggestion 
of  Sir  John  Downer,  namely,  to  insert 
"with  the  consent  of  the  two  Houses." 

Mr.  TRENWITH  (Victoria).— I  would 
urge  on  my  right  honorable  friend  (Sir 
George  Turner)  to  accept  the  suggestion 
of  Mr.  Reid.  I  do  so  for  two  reasons. 
One  is  that  it  appears  to  be  offered  in  a 
spirit  of  compromise,  which  we  ought  to 
be  glad  to  see  at  this  late  stage  of  the 
Convention,  and  another  is,  that  I  think 
it  is  the  better  proposal.  I  believe  it 
will  lead  to  the  more  rapid  treatment 
of  the  question.  My  view  is  that  it 
will  be  easier  to  get  a  resolution  of 
the  two  Houses  of  Parliament  than  to 
get  the  sanction  of  the  Governor-General 
in  Council,  because  it  will  be  no  part  of 
the  work  of  the  Commonwealth.  Tlie 
Government  will  be  under  no  obligation 
to  give  this  sanction,  and  consequently 
few  Governments  will  take  the  responsi- 
bility of  doing  so,  seeing  that  it  may  per- 
haps involve  them  in  an  adverse  vote  in 
Parliament.  Therefore,  after  thinking 
the  matter  carefully  out,  I  should  prefer 
the  resolution  of  the  two  Houses  to  the 
power  of  getting  it  from  the  Governor- 
General  in  Council.  I  think  we  may 
and  will  get  it  if  there  is  no  rea- 
sonable objection  to  it,  and  get  it 
quickly,  from  both  Houses  of  Parliament. 
But  I  think  we  will  scarcely  ever  get  it 
from  the  Governor-General  in  Council, 
because  there  is  no  spur  to  the  Governor- 
General  in  Council  to  take  this  obligation 
upon  themselves.  It  is  no  part  of  their 
Executive  function,  and  the  probability  is 
that  timid  Governments  will  say — "Yes; 
possibly  you  make  out  a  very  strong  case, 
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but  there  is  probably  another  side  to  the 
question  ;  and  if  we  grant  yon  this  per- 
mission there  will  be  a  cnsetmsion  fa  r\ir 

liament     where     the     other     side    will    lie 

heard,  and  we  may  find  we  are  wrong." 
Therefore,  1  think,  it  is  highly  improbable 
1 1 1 : i :  any  GknernorXJeneral  ha  <  kranoi]  will 
undertake  the  responsibility  of  sanctioning 
bonuses,  while  it  is  exceedingly  probable 
that  both  Houses  of  Parliament  won  Id 
grant  bonuses  to  which  there  is  no  reason- 
able objection  with  the  utmost  possible 
expedition. 

Mr.  BKUNKfiK  (New  South  Wales).— 
1  have  not  risen  to  make  a  speech  on  this 
subject,  but  simply  to  say  that  1  have  con- 
tinuously laboured  under  the  impression 
that  federation  was  to  mean  free-trade 
between  the  whole  of  the  colonies.  That 
being  in  accordance  with  my  principles,  I 
intend  to  adhere  strictly  to  them,  and  it  is 
not  my  intention  to  vote  for  bounties  in  any 
shape  or  form  whatever. 

Mr.  BARTON  (New  South  Wales).— I 
should  not  like  this  matter  to  be  voted  on 
without  reiterating  my  objection  to  any' 
bounty  being  offered  by  a  state.  I  take  it 
that  it  is  very  hard  for  any  bounty  on  pro- 
duction to  be  classed  as  a  bounty  which  is  not 
a  derogation  from  freedom  of  trade.  The 
effect  of  a  bounty  is  practically  the  same 
as  the  effect  of  a  moderate  duty  for  pro- 
tective purposes.  I  think  that  is  demon- 
strable, and  that  it  has  been  demonstrated. 
Those  two  things  being  equivalent,  I  ob- 
ject to  any  bounty  being  offered  by  a 
state  on  the  production  or  export  of  goods 
under  any  circumstances  whatsoever. 
Protectionist  as  1  am,  as  regards  the 
external  importations  of  the  Common- 
wealth, I  believe  that  when  you  establish 
free-trade  within  the  Commonwealth  you 
should  make  that  free-trade  actual  and 
real.  I  do  not  hold  with  the  man  who 
says  — "  Intercolonial  free-trade,  sir!  Yes, 
if  I  can  nullify  the  power  of  regulat in- 
trade  and  commerce  by  navigation.  Inter- 
colonial free-trade,  sir?  Yes,  if  I  can 
nullify  it  by  bounties.  Intercolonial 
free-trade,  sir  1     Yes,  if  I  can  nullify  it  by 


preferential  railway  raw  §."  Now,  if  we 
are  to  have  intercolonial  free-trade  in  this 
Commonwealth,  we  should  not  attempt  to 
open  the  door  to  its  being  interfered  with 
by  any  manipulation  of  any  sort  what. 
That,  I  believe,  is  a  strong  objection.  I 
shall  adhere  to  it,  and  I  am  against  this 
proposal  in  any  shape  or  form  what' 
I  am  against,  it  for  another  reason.  I  do 
not  think  that  it  is  a  wise  or  a  reasonable 
thing  as  between  the  states.  Let  us  sup- 
pose that,  upon  a  certain  class  of  products, 
a  particular  state  obtains  the  consent 
of  the  Parliament  of  the  Common- 
wealth to  the  granting  of  a  bounty. 
The  Parliament  may  or  may  not  agree. 
According  to  the  form  which  this  amend- 
ment takes,  it  is  clearly  in  derogation  of 
freedom  of  trade  and  commerce.  But  we 
can  easily  understand  the  Parliament 
giving  the  same  favour  (it  may  be  with 
regard  to  that  same  class  of  products,  or 
another)  to  another  colony.  And  so  the 
game  goes  on — the  old  game  of  better 
terms— and  the  door  is  at  once  ajar  to 
corruption.  The  states  that  can  afford 
the  money  may  attain  their  object,  and 
their  production  may  be  stimulated  by  a 
regulation  assented  to  by  the  Governor- 
General  in  Council  and  by  the  Parliament 
of  the  Commonwealth.  So  long  as  a  state 
can  go  on  giving  bounties,  it  can  play  the 
game.  But  others  which  cannot  afford  the 
game  will  have  to  do  without  this  stimu- 
lation, which  is  an  inequality  revolting 
to  the  principle  of  intercolonial  free- 
trade. 

Mr.  REID  (New  South  Wales).— There 
is  strength  in  the  argument  as  put  by  my 
honorable  friend  (Mr.  Barton),  but  the 
reason  why  I  have  deflected  from  my  strong 
opinion  in  regard  to  this  matter  (which  our 
friends  from  Victoria  lay  so  much  stress 
Upon)  is  that,  in  the  first  place,  if  the 
resolution  is  carried  as  I  suggest,  the 
power  of  regulating  a  state  bounty  will 
rest  in  the  Parliament ;  and,  therefore,  the 
power  resting  in  the  Parliament,  and  this 
Constitution  delegating  to  the  Parlia- 
ment the  power  of  offering  bounties,  there 
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is  nothing  inconsistent  with  the  main 
principle  of  the  measure  that  the  Federal 
Parliament,  instead  of  finding  the  money 
itself,  should  in  particular  cases  allow  the 
state  to  offer  a  bounty.  Now,  sir,  I  do 
not  at  all  suppose  that  the  Federal  Parlia- 
ment will  enter  into  such  arrange- 
ments in  any  case  which  is  a  proper  sub- 
ject for  federal  application.  That  is  to 
say,  I  do  not  at  all  apprehend  that  in  any 
case  the  Parliament  would  consent  to  a 
bounty  to  encourage  an  industry  which 
was  being  carried  on  in  another  state,  or 
an  industry  which  could  be  carried  on  in 
other  states.  In  such  a  case,  the  Parlia- 
ment would  demand  that  the  bounty  should 
be  uniform  and  co-extensive  throughout 
the  whole  Commonwealth.  But  a  case 
may  arise — and  it  is  on  this  ground 
that  I  assent — where  the  object  is  a 
local  one,  and  in  which  there  is  no  pro- 
spect of  a  similar  development  in  any  other 
part  of  the  Commonwealth  ;  and  there- 
fore a  case  in  which  the  Commonwealth 
might  refuse  or  neglect  to  act.  Now,  in 
such  a  case,  why  should  not  the  state,  if 
it  is  willing  to  bear  the  burden  itself,  come 
to  the  Federal  Parliament  and  say — "We 
admit  that  this  is  not  a  federal  matter, 
because  the  industry  is  an  entirely  local 
one,  but  we  ask  you  to  apply  your  power 
of  giving  bounties  in  this  case  by  con- 
senting to  our  giving  a  bounty."  That  is 
the  way  in  which  I  can  perfectly  reconcile 
this  proposal  with  my  former  position,  and 
I  do  hope  that  my  right  honorable  friend 
(Sir  George  Turner)  will  accept  the 
proposal  that  has  been  made.  I  would 
point  out  to  him  that  unless  he 
accepts  this  the  matter  will  result  in 
some  unpleasant  things  being  said  in 
other  parts  of  the  Commonwealth.  My 
right  honorable  friend  made  a  very  in- 
judicious remark  just  now,  which  might 
be  repeated  in  other  places,  when  he  said 
that  the  Victorian  representatives  in  the 
House  of  Representatives  would  have  a 
great  fight  in  appealing  to  the  Executive 
to  submit  the  matter  to  the  Federal  Parlia- 
ment within  a  reasonable  time,  because  he 
[Mr.  Reid. 


said  we  should  have  26  members  from 
New  South  Wales  to  block  it.  Does  not 
the  right  honorable  gentleman  see  that 
that  is  the  strongest  condemnation  of  his 
proposal  ?  Say  that  the  New  South  Wales 
members  behind  the  bar  of  Parliament 
can  go  and  apply  pressure  to  the  Federal 
Executive  to  grant  a  bounty  to  New 
South  Wales,  while  the  representatives  of 
the  other  colonies  are  not  parties  to  it, 
and  are  not  in  their  places  in  Parliament ! 
I  do  ask  him  to  accept  this  proposal  in  a 
form  in  which  it  recommends  itself  as 
being  fair  to  us  all.  I  repudiate,  as  a 
man  of  some  parliamentary  experience, 
the  theory  of  my  honorable  and  learned 
friend  (the  Attorney-General  of  Victoria), 
that  it  is  as  easy  to  get  a  Bill  through 
the  Houses  of  Parliament  as  it  is  to  pass 
a  resolution. 

Mr.  Isaacs. — A  Bill  of  this  class. 

Mr.  REID. — That  is  scarcely  a  logical 
remark,  because  this  is  a  difficult  matter. 
It  will  be  more  difficult  to  get  a  Bill  passed 
through  eight  or  ten  stages  in  the  two 
Houses  than  a  simple  resolution.  If  there 
is  an  active  minority  in  a  busy  Parliament 
they  can  block  the  whole  procedure  when 
a  Bill  is  put  before  them,  because  the  op- 
portunities are  so  numerous  for  obstruc- 
tion ;  but  in  regard  to  a  simple  resolution 
the  Government  can  compel  it  to  be 
settled  at  one  sitting  or  at  two,  and  when 
it  is  passed  on  that  one  vote  it  is  finally  dealt 
with.  Surely  we  all  know  that  that  is  an 
easier  process  than  getting  a  Bill  through 
its  first,  second,  and  third  readings.  The 
thing  has  only  to  be  stated  to  commend 
itself.  We  are  not  offering  our  friends  an 
unsubstantial  concession.  It  is  one  that 
will  have  the  benefit  of  certainty. 

Mr.  DOUGLAS  (Tasmania).— I  should 
like  to  ask  the  leader  of  this  Convention 
what  would  be  the  effect  of  carrying  the 
amendment  of  Sir  George  Turner?  If 
these  words  : — 

This  section  shall  not  apply  to  any  bounty  or 
aid  granted  by  any  state  with  the  consent  of  the 
Governor-General  in  Council  or  of  the  Parlia- 
ment of  the  Commonwealth 
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are  inserted,  it  appears  to  me  thai  tbey 
would  form  part  and  parcel  of  the 
Constitution  of  the  Commonwealth.  If 
that  is  the  case,  you  could  not  alter  them 
in  any  shape  or  way,  except  by  altering 
the  Constitution. 

Mr.  Barton. — Quite  right. 

Mr.  DOUGLAS.— But  if  Mr.  Higgins' 
addendum  is  placed  in  the  clause  also, 
it  would  take  away  the  difficulty  with 
regard  to  that  point,  because  it  would 
be  a  proviso  that  the  provision  should 
not  derogate  from  freedom  of  trade 
and  commerce.  If  you  do  not  add  those 
words  of  Mr.  Higgins',  you  nullify  alto- 
gether clause  86a.  You  have  now  passed 
that  clause,  and  given  the  Executive 
power  to  impose  duties  of  customs  and 
so  on.  But  now  it  is  proposed  to 
dissolve  all  that  and  do  away  with  it 
by  Sir  George  Turner's  amendment. 
Consequently  you  interfere  altogether 
with  the  customs  laws  and  with  free- 
dom of  trade  throughout  the  Common- 
wealth. I  think  I  am  right  in  the  in- 
terpretation I  put  on  the  matter.  I 
should  like  to  know  whether  the  leader 
is  of  the  same  opinion  as  myself  upon 
the  subject,  because  if  so  I  shall 
vote  against  Sir  George  Turner's  amend- 
ment? If  it  does  not  have  that  effect 
I  am  inclined  to  vote  for  it.  If,  how- 
ever, it  is  to  become  part  and  parcel  of 
the  Constitution  how  are  yoii  to  alter  it  1 
Parliament  will  have  no  control  over  it, 
and  you  cannot  tell  the  effect  of  a  bounty 
until  it  is  put  into  operation.  We  will 
we  take  the  case  of  Tasmania,  where 
are  interested  in  the  sugar-beet  indus- 
try. If  you  give  a  bounty  for  the 
production  of  sugar  beet  it  may  be 
good  for  one  colony,  but  at  the  same 
time  bad  for  another.  And,  therefore, 
it  should  require,  in  my  opinion,  the 
consent  of  the  Parliament.  It  appears 
to  me  that  these  words  "or  of  the  Par- 
liament of  the  Commonwealth  "  are  only 
a  draw. 

Mr.  Reid. — It  will  have  to  be  by  a  reso- 
lution of  the  Houses. 


Mr.  DOUGLAS.- There  can  be  no 
objection  if  it  is  to  come  before  Parlia- 
ment for  its  sanction,  but  if  the  sanction 
is  to  be  simply  given  by  the    Executive 

without  the  consent  of  the  Parliament, 
I  would  strongly  object  to  it.  I  hope  the 
committee  will  not  agree  to  such  a  thing, 
but  I  am  quite  in  accord  with  what  I 
understand  the  leader  of  Convention  to 
say  that  this  is  an  interference  with  com- 
merce and  trade. 

Mr.  BARTON  (New  South  Wales).— I 
understand  the  honorable  gentleman 
wishes  to  know  this  :  The  power  to  deal 
with  bounties  after  uniform  duties 
are  imposed  being  exclusive  on  the 
part  of  the  Commonwealth  Parlia- 
ment, and  this  being  a  provifi  i 
upon  that  power,  he  wishes  to  know  if  this 
being  carried  will  remain  a  part  of  the 
Constitution,  so  that  it  cannot  be  altered 
except  by  a  referendum?  That  is  a  very 
clear  question,  and  the  answer  is  clear — 
that  it  cannot  be  altered  without  a  refer- 
endum, as  far  as  I  can  see.  Then  the 
position  would  be  this  :  If  this  amend- 
ment is  carried,  a  bounty  can  be 
granted  with  the  consent  of  the  Gover- 
nor-General in  Council,  or  with  the  con- 
sent of  the  Commonwealth.  I  do  not 
see  any  power  at  all  for  the  termination 
of  that  state  of  things  that  would  arise 
under  the  bounty,  so  that,  so  far  as  the 
consent  extends,  the  bounty  will  extend, 
and  I  do  not  see  any  power  of  deter- 
mination. 

Honorable  Members. — Oh,  oh  ! 

Mr.  BARTON. — Let  me  say,  in  further 
extension  of  the  answer  I  gave,  that  these 
matters  may  be  subject  to  conditions  be- 
tween the  state  and  the  Executive  Govern- 
ment of  the  Commonwealth  or  the  Parlia- 
ment of  the  Commonwealth.  If  they  are 
to  be  made  the  subject  of  conditions  it  is 
better  to  clear  up  doubts,  instead  of  asking 
us  to  pass  an  amendment  in  these  bald 
terms. 

Mr.  DEAKIN  (Victoria).— The  fact  that 
there  was  such  a  spontaneous  outburst  of 
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disapprobation  from  all  the  honorable  mem- 
bers on  this  bench  is  sufficient  proof  that 
every  member  felt  that  the  statement  made 
by  Mr.  Barton  was  not  made  in  a  judicial 
capacity  or  as  leader  of  the  House.  If  the 
words  had  been  added  which  have  since 
fallen  from  him  there  would  have  been  no 
such  outburst.  It  is  surely  enough  to  re- 
mind this  House,  which  has  been  so  often 
asked  to  trust  the  Federal  Parliament,  how 
preposterous  is  the  suggestion  that  any 
state  would  ask  the  Parliament  or  Execu- 
tive to  consent  to  any  proposal  for  the 
granting  of  an  interminable  bounty.  That 
would  be  too  preposterous.  Every  bounty, 
however  proposed,  must  be  on  terms,  and 
for  a  certain  time.  Its  granting  will  be 
subject  to  the  wisdom  and  discretion  of 
the  Commonwealth  Legislature  or  Execu- 
tive. 

Mr.  Barton. — That  is  no  answer  to 
what  I  said. 

Mr.  DEAKIN. —  The  complementary 
sentences  the  honorable  member  felt  it 
necessary  to  add  were  sufficient  justifica- 
tion for  the  expression  of  disapprobation. 
Without  any  intentional  hostility  that 
evidently  conveyed  to  him  that  what  was 
necessary  was  a  complete  statement,  not 
an  incomplete  one.  The  honorable  mem- 
ber had,  unfortunately,  preceded  that  by 
making  a  speech  which  dispkyed  strong 
hostility  to  this  proposal,  and  if  this  had 
been  a  party  debate  it  would  have  de- 
manded an  equally  strong  reply.  The 
honorable  member  spoke  of  corruption 
in  Parliament  as  if  this  was  the  only 
proposal  involving  such  a  possibility,  al- 
though the  bookkeeping  system  affords 
far  greater  and  far  more  frequent  bar- 
gainings. 

Mr.  Barton. — I  did  not  mean  that  it 
was  the  only  one.  I  said  it  was  unneces- 
sary to  multiply  opportunities  for  corrup- 
tion. 

Mr.  DEAKIN.— If  that  was  his  inten- 
tion it  was  perfectly  right. 

Mr.  Barton.— That  was  the  plain  effect 
of  my  statement. 
[Mr.  Deakin. 


Mr.  DEAKIN. — It  did  not  so  appear 
to  me.  The  proposal  now  submitted 
bears  no  antagonism  to  the  principles 
of  federation.  It  may  be  unpalatable  to 
the  honorable  member,  and  he  may  be 
right  in  opposing  it  with  warmth,  but, 
at  least,  it  is  not  anti-federal.  As  he  is 
aware,  it  is  one  of  those  provisions 
which  would  recommend  federation  to 
many  of  the  people  of  this  colony,  and 
of  other  colonies,  and  we  are  entitled 
to  claim  that  the  same  courteous  con- 
sideration which  has  been  shown  in 
every  other  matter  should  be  shown  in 
this.  With  reference  to  our  expressions 
of  dissent,  there  was  no  intentional  dis- 
courtesy. 

Mr.  Barton. — I  thought  there  was. 

Mr.  DEAKIN. — It  was  not  discour- 
teous, although  it  might  be  taken  as  a 
reflection  upon  the  attitude  of  the  honor- 
able member.  We  are  indebted  to  him 
for  so  much,  and  he  is  obliged  to  submit 
to  so  much  in  this  committee,  that  great 
consideration  is  due  to  him.  I  intend  to 
pass  away  from  that  subject,  trusting  the 
Convention  will  regard  this  proposal,  not 
in  any  heated  fashion,  but  as  one  of  those 
concessions  in  the  nature  of  a  state 
right  which  may  be  granted,  and  which 
the  Parliament  of  the  Commonwealth 
may  be  trusted  to  see  granted,  with- 
out derogation  from  the  principles  on 
which  the  Constitution  is  founded.  It 
could  only  be  employed  to  a  very 
moderate  extent  by  any  state.  It  ought 
not  to  be  urged  that  this  concession 
should  not  be  granted  to  those  states 
which  can  afford  to  take  advantage  of  it, 
because  there  may  be  some  other  states 
which  cannot  afford  to  do  so.  No  stronger 
argument  could  be  levelled  against  the 
entrance  of  wealthy  states  into  this 
Federation  than  to  say  that  the  more 
fortunate  members  of  the  group  shall  be 
crippled  in  the  development  of  their  in- 
dustries because  some  states  cannot  keep 
pace  with  them.  Such  statements  only 
raise  unnecessary  obstacles  to  federation. 
1    have    pleasure    in    acknowledging    the 
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-spirit    with    which    tin-    Premier  of    New 

South  Wales  has  dealt  with  this  <|  nest  ion, 
move  especially  as  it  means  on  his  part 
a  real  and  significant  concession  to  views 
with  which    he    doe>  not    personally  agree. 

The  suggestion  which  he  baa  made  might 

possibly  he  unanimously  accepted  by  this 
Chamber.  We  all  feel  strongly  on  this 
subject,  and  those  who  think  with  nie 
may  desire  to  register  our  votes  in 
favour  of  the  proposal  of  Sir  George 
Turner.  But  having  done  that,  if  we  be 
not  successful,  we  should  reeognise  the 
spirit  in  which  the  Right  Hon.  Mr.  Keid 
has  made  the  surest  ion,  and  be  pleased 
to  adopt  it. 

Mr.  DOUGLAS  (Tasmania).  —  If  Mr. 
Deakin  is  of  that  opinion,  why  not  at  once 
accept  the  proposal  of  Mr.  Keid  instead  of 
saying  if  so-and-so  is  done  so  and-so  shall 
he  done?  If  it  is  the  true  principle,  why 
not  acknowledge  it  at  once  and  put  it 
before  the  House  ?  I  would  suggest  to  M  r. 
Keid  that  he  should  put  his  amendment 
in  writing,  so  that  we  may  at  once  see  the 
meaning  of  it  and  what  is  intended  by  it. 
Mr.  Deakin  has  surrounded  the  question 
with  a  lot  of  matter,  but  there  is  nothing 
whatever  in  it.  It  simply  means  that  you 
are  to  interfere  with  what  you  have 
already  done  with  regard  to  trade  aud 
commerce,  and  to  set  it  aside  because  a 
bounty  has  been  given  by  a  state  for 
carrying  on  some  particular  trade  or  com- 
merce which  may  be  injurious,  and  which 
can  only  be  known  to  be  injurious  after  it 
has  heeu  brought  into  operation  for  some 
time.  Let  us  have  the  amendment  of 
Mr.  Keid,  and  then  we  shall  know  what 
we  are  about.  If  it  is  determined  that 
Sir  George  Turner  will  not  alter  his 
amendment,  we  shall  have  an  opportunitv 
of  falling  back  upon  Mr.  Ileid's  amend- 
ment. 

Mr.  KEID  (New  South  Wales).— 1 
think  my  honorable  friends  are  quite 
entitled  to  test  the  feeling  of  the  Con- 
vention on  this  proposition  in  the  form  to 
which  they  attach  so  much  importance. 
It    might    well    be    that    many   thousands 


of   their  electors  would  consider  they 
•tin--  their  duty  if  they  did  not 

the   feeling   of    th,.   Oorwentierj   on   this 

matter.  So  far  M  I  am  concerned,  it  will 
not  make  the  slightest  difference  to  my 
BAte.  If  my  friends  are  defeated,  I  will 
cordially  support  the  proposition  in  the 
form  which  it  will  then  take. 

Question — That  the  words  "of  the 
Governor-General  in  Council  or  of  the 
Parliament  of  the  Commonwealth  "  pro- 
posed to  be  omitted,  stand  part  of  the 
amendment  —put. 

The  committee  divided — 

Ayes       ...  ...  ...     22 

Noes       ...  ...  ...     19 


Majority  against  Sir  John  Dow 
tier's  amendment 


:  l 


Ayes. 

Cockburn,  Dr.  J.  A 

Moore,  W. 

Deakin,  A. 

Peacock,  A.  J. 

Dobson,  H. 

Quick,  Dr.  J. 

Forrest,  Sir  J. 

Trenwith,  W.  A. 

Fraser,  S. 

Turner,  Sir  G. 

Gordon,  J.  H. 

Venn,  H.  W. 

Grant,  C.  H. 

Walker,  J.  T. 

Hackett,  J.  VV. 

Wise,  B.  R. 

Higgins,  H.  B. 

Zeal,  Sir  W.  A. 

Holder,  F.  W. 

Kingston,  C,  C. 

Teller. 

Lyne,  W.  J. 

Isaacs,  I.  A. 

Noes. 

Abbott,  Sir  J.  P. 

Howe,  J.  H. 

Barton,  E. 

Leake,  G. 

Brad  don,  Sir  E.  N. 

C.   Lewis,  N.  E. 

Briggs,  H. 

McMillan.  W. 

Brown,  N.  J. 

O'Connor,  R.  E. 

I '.ranker,  J.  N. 

Reid,  G.  H. 

Carruthers,  J.  H. 

Solomon,  V.  L. 

Douglas,  A. 

Symon,  J.  H. 

Fysh,  Sir  P.  0. 

Teller. 

Glynn,  P.  M. 

Downer,  Sir  J.  W. 

Question  so  resolved  in  the  affirmative. 

Sir  George  Turner's  amendment  again 

submitted,  viz.:  — 

That  after  the  second  paragraph  the  follow- 
ing words  be  inserted  :— "  This  section  shall  not 
apply  to  any  bounty  or  aid  granted  by  any 
state  with  the  consent  of  the  Governor-Gene- 
ral in  Council  or  of  the  Parliament  of  the 
Commonwealth, " 
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The  CHAIRMAN.  -  Does  Mr.  Higgins 
now  wish  to  move  his  amendment? 

Mr.  HIGGINS  (Victoria).— May  I  ex- 
plain that  I  understood  the  Hon.  Mr. 
Walker  only  voted  for  the  last  proposition 
on  the  condition  that  I  moved  my  amend- 
ment, and  I  should  feel  it  a  breach  of 
faith  to  him  if  I  did  not  move  it.  At  the 
same  time,  if  my  honorable  friend  can 
release  me  from  that  condition,  I  shall  be 
very  glad.  I  must  say  I  think  the  words 
as  they  stand  now  will  leave  the  matter 
absolutely  with  Parliament,  and  Parlia- 
ment is  perfectly  certain  not  to  allow  a 
bounty  which  would  interfere  with  trade. 
I  think,  Mr.  Chairman,  you  will  under- 
stand the  position  I  am  in.  I,  in  fact, 
thought  the  effect  of  the  last  vote  would 
be  against  us.  So  far  as  I  am  concerned, 
I  feel  bound  in  honour  to  move  my 
amendment,  unless  Mr.  Walker  sees  fit 
to  release  me. 

Mr.  Walker. — I  must  ask  you  to  keep 
your  promise,  sir. 

Mr.  HIGGINS.—Then,  sir,  I  move- 
That  the  following  proviso  be  added  to  the 
amendment  : — "  Provided  that  the  bounty  or 
aid  has  not  the  effect  of  derogating  from  the 
freedom  of  trade  or  commerce  among  the  several 
states. 

Sir  GEORGE  TURNER  (Victoria).— I 
should  like  to  point  out  that  if  we  add  the 
words  proposed  the  clause  will  be  rendered 
nugatory.  When  people,  who  are  going 
to  enter  into  some  new  industry,  and  are 
getting  assistance  from  a  bonus,  feel  that 
after  they  have  spent  their  money,  by  the 
time  the  bonus  is  payable,  any  indi- 
vidual may  apply  to  the  High  Court, 
and  have  it  declared  that,  although 
the  Government  of  the  day,  or  even  the 
Parliament  of  the  Commonwealth,  gave 
consent,  yet  that  the  bonus  was  in  deroga- 
tion of  freedom  of  trade  and  commerce,  no 
man  will  be  idiotic  enough  to  spend  his 
money  in  endeavouring  to  develop  any 
industry.  If  these  words  are  added,  I  say 
unhesitatingly  the  benefit  the  Convention 
has  just  given  us  will  be  absolutely  worth- 
less. 


Mr.  REID  (New  South  Wales).— I 
must  say  I  feel  bitterly  disappointed 
that  the  matter  has  assumed  its  pre- 
sent complexion.  I  would  have  been 
glad  if  the  question  had  gone  in  the  form 
I  suggested.  At  the  same  time,  my 
friends  were  perfectly  right  in  taking  the 
vote  they  did.  I  only  express  my  pro- 
found disappointment  that  we  are  now 
brought  face  to  face  with  a  matter  which 
we  must  treat  as  vital.  I  must  treat  as  a 
vital  matter  a  proposal  that,  after  we  have 
all  gone  into  this  Commonwealth  on  equal 
terms,  risking  our  fiscal  policies,  a  power 
should  be  centered  in  the  Federal  Execu- 
tive which  the  Commonwealth  itself  has 
not  got.  The  Commonwealth  Parliament 
is  bound  down  not  to  pass  any  law  that 
derogates  from  freedom  of  trade  and 
equality  of  production.  If  Parliament  is 
bound  down  to  that  principle,  how  can 
we  with  our  eyes  open  give  the  Execu- 
tive Council  power  to  violate  the 
vital  principles  of  the  Constitution  1 
That  is  asking  us  to  go  too  far.  I  deeply 
regret,  in  the  interests  of  my  right  honor- 
able friend's  own  views,  that  the  matter 
has  assumed  a  complexion  under  which  it 
cannot  be  allowed  to  pass  without  notice. 
The  right  honorable  member  very  frankly 
and  straightforwardly,  as  is  his  custom, 
tells  us  — "This  is  no  good  to  us  unless  it 
violates  the  equality  of  Australian  produc- 
tion and  Australian  free-trade.  It  is  no 
good  to  us  unless  it  puts  our  people  at  an 
advantage  compared  with  the  position  of 
the  producers  of  the  other  parts  of  Aus- 
tralia." 

Sir  George  Turner. — I  did  not  say 
anything  of  the  kind. 

Mr.  REID. — Then  why  not  put  in  the 
words  ? 

Sir  George  Turner. — Because  no  one 
will  spend  his  money  if  he  has  a  fear 
of  this  sort. 

Mr.  REID. —  It  is  an  extraordinary 
thing  that  the  Constitution  should  be  able 
to  bear  the  strain  of  these  rules,  but 
that  the  Executive  Government  and  the 
honorable    gentlemen    w^ho    support    the 
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amendment   canuot    do    so.       This    will 

not   do.     It   is   not   our   hall    tint    the 

matter  has  got  into  this  position.  I  was 
anxious  to  abstain  from  auv  antagonism 
to  my  rig-lit  honorable  friend,  because   I 

see  eases  in  which  the  provision  would 
operate  harmlessly;  but  I  want  the  pro- 
tection of  Parliament  behind  it  to  gua- 
rantee that  what  is  clone  shall  be  done  in 
the  light  of  day,  and  with  the  approval  of 
the  representatives  of  Australia.  But  if 
what  is  to  be  done  is  to  be  done  in  the 
Minister's  room,  without  the  knowledge 
of  the  representatives  of  the  people,  and 
this  condition — that  the  bounty  is  to  be 
fair  and  equal  to  all  Australia— is  not  to 
be  added,  the  proposal  is  too  dangerous. 
The  right  honorable  member  asked  — 
"  What  is  the  use  of  my  24  votes, 
and  the  influence  they  have,  over  a  Go- 
vernment if  your  26  votes  can  block 
them  1 "  That  is  to  say,  our  26  votes  are 
to  be  kept  in  the  dark  while  the  right 
honorable  member's  24  votes  are  to  get 
their  way  with  the  Executive  Government. 
That  sort  of  thing  will  not  do  in  this  Con- 
stitution. I  shall  have  to  vote  against 
the  proposal  in  any  case.  I  utterly  repu- 
diate the  suggestion  that  the  Executive 
authority  should  be  allowed  to  do  these 
things  behind  the  back  of  Parliament  as  an 
unwholesome  suggestion,  and  one  that  is 
contrary  to  the  spirit  of  the  Constitution. 
But  if  the  proposed  safeguard  is  not  put 
in,  the  proposal  will  be  deeply  objection- 
able. Honorable  members  opposite  are 
hoiiestly  and  frankly  endeavouring  to 
secure  a  concession  from  us  which  they 
feel  will  be  of  service  in  recommend- 
ing the  Bill  to  the  people  of  Victoria. 
For  that  reason  I  do  not  complain  of  their 
action.  But  I  must  point  out  that  the 
susceptibilities  of  the  other  colonies  must 
be  considered  when  the  position  is  so 
unequal. 

Mr  GORDON  (South  Australia).— Al- 
though 1  voted  with  the  right  honorable 
member  (Sir  George  Turner)  and  the  hon- 
orable and  learned  member  (Mr.  Isaacs) 
just  now,  it  was  with  a  view  to  supporting 


the  amendment  of  the  honorable  and 
learned  member  (Mr.  Higgins).  Thai 
amendment  leaves  it  open,  as  I  think  it 
ought  to  be  left  open,  for  bounties  for 
export  to  be  allowed,  but  it  prohibits 
bounties  which  would  interfere  with  the 
freedom  of  trade  between  the  colonies. 
Such  bounties  would  be  anomalous,  and 
under  a  Constitution  of  this  kind  could 
only  be  described  as  monstrosities. 

Mr.  LYNE  (New  South  Wales).— I  do 
not  think  there  is  anything  at  all  in  the 
statements  of  honorable  members  that  the 
Executive  Government  is  likely  to  do  any- 
thing that  will  not  be  approved  by  the 
Parliament.  In  my  opinion,  it  is  just  as 
safe  to  leave  an  important  matter  of  this 
kind  in  the  hands  of  the  Executive  1 1 
vernment  as  in  the  hands  of  the  Parlia- 
ment, because  every  one  who  knows  any- 
thing about  parliamentary  government 
must  know  that  if  a  Ministry  does  any- 
thing against  the  wishes  of  Parliament  it 
will  be  sent  out  of  office. 

Mr.  Gordon. — Suppose  you  had  a  dying 
Government,  or  the  Parliament  was  just 
about  to  expire. 

Mr.  LYNE. — If  the  Ministry  did  some- 
thing which  the  Parliament  did  not  ap- 
prove, Parliament  would  reverse  it. 

Mr.  Gordon. — Not  after  the  money  had 
been  expended. 

Mr.  Barton. — If  the  Governor-General 
in  Council  granted  a  bounty  for  any  in- 
dustry and  made  it  binding,  it  would  not 
matter  whether  the  Parliament  tried  to 
reverse  their  action  or  not,  the  money 
would  have  to  be  paid. 

Mr.  LYNE. — It  is  possible  to  insert  a 
provision  enabling  the  action  of  the  Min- 
istry to  be  reversed.  I  am  not  a  very 
strong  advocate  of  bounties ;  I  prefer 
to  foster  industries  by  a  system  of 
protection.  But  I  should  like  to  put  this 
case  to  the  leader  of  the  Convention.  As 
honorable  members  know,  there  are  in 
New  South  Wales  large  deposits  of  iron 
ore.  There  are  also  large  deposits  of  iron 
ore  in  Tasmania,  but  I  do  not  know  that 
there   is  any   iron  ore    in  Victoria.     The 
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other  day  it  was  proposed  by  the  Govern- 
ment of  New  South  Wales  to  give  a  bonus 
for  the  development  of  the  iron  industry 
of  the  colony.  Now,  suppose  that,  under 
the  Commonwealth,  the  states  of  New 
South  Wales  and  Tasmania  both  desired 
to  give  a  bonus  for  the  development  of 
the  iron  industry,  and  some  one  took  ex- 
ception to  their  proposal  upon  the  ground 
that  it  would  interfere  with  freedom  of 
trade  — could  it  not  be  held  by  the 
High  Court  that  it  would  in  some 
way  derogate  from  freedom  of  trade1? 
The  effect  of  a  bonus  of  this  kind  might 
be  that,  in  Victoria,  a  large  quantity  of 
the  iron  imported,  instead  of  coming  from 
outside  the  Commonwealth  and  having  to 
pay  duty,  might  come  across  the  border 
from  New  South  Wales,  or  might  come 
from  Tasmania.  Would  it  not  therefore 
be  held  that  the  New  South  Wales  and 
Tasmanian  bounties  were  infringing  the 
clause  relating  to  freedom  of  trade  1 

Mr.  Barton. — If  granted  by  the  Com- 
monwealth 1 

Mr.  LYNE.— No,  if  granted  by  the 
states  I  have  named,  with  the  consent  of 
the  Commonwealth. 

Mr.  Barton. — With  the  consent  of  the 
Governor-General  in  Council  1 

Mr.  LYNE. — That  means  the  consent 
of  the  Parliament. 

Mr.  Barton. — The  honorable  member's 
question  is  a  bit  of  a  conundrum.  He 
must  give  me  three  guesses. 

Mr.  LYNE. — I  do  not  think  the  honor- 
able and  learned  member  should  answer 
me  in  that  way. 

Mr.  Barton. — Well,  I  tell  you  honestly 
that  it  is  a  difficult  question  to  answer. 

Mr.  LYNE. — I  want  to  know  if,  under 
these  circumstances,  an  appeal  to  the 
High  Court  would  be  likely  to  be  sus- 
tained? A  case  such  as  I  refer  to  is 
bound  to  crop  up  if  bounties  are  given. 

Mr.  Higgins. — There  is  already  in  the 
Bill  power  to  give  bounties  for  iron. 

Mr.    LYNE. — I   know   that — Common- 
wealth bounties. 
[Mr.  Lyne, 


Mr.  Higgins.— No,  state  bounties.  Any 
state  may  give  a  bounty  for  the  produc- 
tion of  iron. 

Mr.  LYNE. — I  am  putting  a  case 
in  which  the  Commonwealth  does  not 
give  a  bounty,  but  where  the  state  asks 
the  Executive  Government  and  the  Par- 
liament to  allow  it  to  give  a  bounty.  In 
that  case,  if  these  words  be  added  could 
not  the  granting  of  the  bonus  be  pre- 
vented by  some  one  applying  to  the  High 
Court,  and  saying  that  it  was  in  deroga- 
tion of  the  freedom  of  trade  on  the  ground 
that  it  would  interfere  with  the  impor- 
tations and  with  the  revenues  of  those 
colonies  which  had  no  iron  ore.  I  am 
not  very  anxious  about  the  granting  of 
bonuses,  because  I  would  rather  see  pro- 
tection given  in  another  way,  but  I  like 
to  look  at  a  question  in  its  practical 
aspects. 

Mr.  ISAACS  (Victoria).— I  would  like 
to  point  out  what  I  think  would  be  the 
effect  of  this  proposal.  If  I  thought  that 
any  injustice  would  be  done  to  New  South 
Wales,  I  would  not  press  so  strongly  the 
absolutely  just  claims  of  Victoria. 

.Mr.  Howe. — You  do  not  consider  the 
other  colonies. 

Mr.  ISAACS. — I  leave  the  delegates 
from  the  other  colonies  to  speak  for  them- 
selves. This  is  one  of  the  first  instances 
in  which  Victoria  has  had  justice  meted 
out  to  it.  I  hope  that  the  words  pro- 
posed by  Mr.  Higgins  will  not  be  inserted. 
As  1  understand  the  question,  if  the  clause 
stands,  a  state  may  grant  a  bounty,  pro- 
vided it  gets  the  consent  of  either  the 
Governor-General  in  Council  or  of  the 
Parliament,  and  that  means  that  clause 
86b,  which  gives  exclusive  power  to  the 
Commonwealth,  after  the  imposition  of 
uniform  duties  of  customs,  to  grant  boun- 
ties, shall  not  apply  in  this  particular 
case.  We  do  not  even  by  the  insertion  of 
the  clause  to  which  we  have  agreed  take 
away  the  paramount  authority  of  the 
Federal  Parliament  under  clause  52  to 
pass  a  law  overriding  the  state  bounties. 
It  is   the  exclusive  jurisdiction  that  has 
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been    limited,  and    I    cannot    understand 
bow    the     Right     Hon.    Mr.     Reid     can 

see  any  danger  whatever  in  granting 
this  power  to  any  colony  to  develop  its 
resources,  when  he  knows,  or  ought  to 
know,  that  the  Federal  Parliament,  if  it 
is  shown  that  any  injustice  is  don.'  by  the 
act  of  the  ( rovernor-OeneKal  in  Council,  can, 
as  Mr.  Lyne  has  said,  reverse  the  whole 
pr<  H-eeding.  The  state  that  takes  a  bounty 
on  the  assent  of  the  Governor-General  in 
Council  takes  it  with  the  full  knowledge 
of  the  risk  that  attaches  to  that  operation. 
I  cannot  understand  how  the  thousands 
of  people  in  this  colony  could  be  induced 
to  overlook  the  absence  of  such  a  provision 
as  we  have  just  inserted  in  the  Bill.  I  do 
think  that  the  time  has  not  only  come, 
but  has  far  advanced,  when  we  should 
make  a  strong  stand  in  support  of  the 
industries  of  the  colony.  If  this  pro- 
vision stood  irrevocably  in  the  way  of  the 
freedom  of  trade  between  the  colonies 
—  if  it  stood  in  the  way  of  the  Federal 
Parliament  doing  what  it  thought  to  be 
just — then  I  should  feel  bound  to  yield 
in  the  interests  of  the  larger  cause  of 
federation.  But  that  is  not  the  case.  In 
the  interests  of  federation  we  should  not 
alienate  thousands  of  votes  in  this  colony. 
Not  only  Victoria,  but  every  colony  that 
desires  to  grant  a  bounty,  is  protected  by 
this  provision.  If  the  Federal  Parliament 
can  be  induced  to  give  its  assent  to  such  a 
proposal  as  we  are  asked  to  accept  as  a  full 
solution  of  this  difficulty,  then  the  Federal 
Parliament  can  equally  be  asked,  when  it 
sees  that  there  is  no  injustice  in  the  pro- 
posal, to  reverse  it.  I  submit,  therefore, 
that  we  should  adhere  to  the  amendment. 
The  words  suggested  by  Mr.  Higgins 
would  completely  annul  all  we  have  done. 
They  say,  in  effect,  that  if  a  bounty  assented 
to  by  the  Federal  Parliament  or  the  Gover- 
nor General  in  Council  derogates  from  the 
freedom  of  trade,  it  is  to  be  null  and  void. 
That  means  that  any  bounty  given  to  the 
coal  industry  or  to  the  sugar-beet  industry, 
however  assented  to,  would,  in  that  case, 
be  null  and  void.     I  hope,  therefore,  that 


Mr.  Walker  will  consent  to  the  amendment 
being  withdrawn.  If  not,  I  shall  feel 
compelled  to  vote  against  it.      1  would  ask 

those  honorable  members  who  voted  with 
us  to  support  us  in  preventing  the  iuser- 
tion  of  these  words,  which  would  be  disas- 
trous to  the  whole  clause. 

Mr.  WALK  HP  (New  South  Wales).— 
All  that  I  desire  to  say  is  that  if  we  had 
not  had  the  proviso  referred  to  we  should 
have  been  on  the  other  side,  and  the 
motion  would  have  been  defeated. 

Question —That  the  words  of  Mr.  Hig- 
gins'  proviso,  viz. : — "  Provided  that  the 
bounty  or  aid  has  not  the  effect  of  dero- 
gating from  freedom  of  trade  or  commerce 
between  the  several  states,"  proposed  to 
be  added  be  so  added — put. 

The  committee  divided — 

Ayes       ...  ...  ...     29 

Noes       ...  ...  ...     12 


Majority  for  Mr.  Higgins'  amend- 
ment 


\» 


Ayes. 
Abbott,  Sir  J.  P.  Howe,  J.  H. 

Barton,  E.  Leake,  G. 

Braddon,  Sir  E.  N.  C.    Lewis,  N.  E. 
Briggs,  H.  Lyne,  W.  J. 

Bro^n,  N.  J.  McMillan,  W. 

Brunker,  J.  N.  Moore,  W. 

Carruthers,  J.  H.  O'Connor,  Ff.  E. 

Dobaon,  H.  Reid,  G.  H. 

Douglas,  A.  Solomon,  V.  L. 

Downer,  Sir  J.  W.  Symon,  J.  H. 

Fraser,  S.  Walker,  .J.  T. 

Fysh,  Sir  P.  O.  Wise,  B.  R. 

Glynn,  P.  M.  Zeal,  Sir  W.  A. 

Gordon,  J.  H.  Teller. 

Holder,  F.  W.  Higgins,  H.  B. 

Noks. 
Cockburn,  Dr.  J.  A.       Quick,  Dr.  J. 
Deakin,  A.  Trenwith,  W.  A. 

Forrest,  Sir  J.  Turner,  Sir  G. 

(J rant,  C.  H.  Venn,  H.  W. 

Hackett,  J.  W. 

Kingston,  C.  C.  Teller. 

Peacock,  A.  J.  Isaacs,  I.  A. 

Question  so  resolved  in  the  affirmative. 

Sir  GEORGE  TURNER  (Victoria).— I 
desire  to  place  the  somewhat  difficult  posi- 
tion in  which  I  find  myself  before  the  com- 
mittee for  further  consideration.  The 
clause  as  it  stands  is  one,  as  I  pointed  out 
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a  few  minutes  ago,  which  I  think  worse 
than  useless.  The  difficulty  I  pointed  out 
before  was  that  no  person  would  invest 
his  money  in  any  industry  where  he  was 
to  get  a  bonus  and  would  rely  on  the 
bonus,  if  at  any  time  any  individual  could 
go  to  the  High  Court,  and  have  a  declara- 
tion that,  in  the  opinion  of  that  court,  no 
matter  what  the  Parliament  might  think, 
it  was  in  derogation  from  freedom  of  trade 
and  commerce. 

Mr.  Wise. — It  will  allow  you  togive boun- 
ties for  exports,  which  is  what  you  want. 

Sir  GEORGE  TURNER.— Bounties  on 
exports,  we  are  always  told,  are  bounties 
on  production. 

Mr.  Wise. — They  do  not  derogate  from 
freedom  of  trade. 

Sir  GEORGE  TURNER,— My  right 
honorable  friend  (Mr.  Reid)  made  an  offer 
that,  instead  of  having  the  consent  of  the 
Governor  in  Council  or  the  Parliament  of 
the  Commonwealth,  the  latter  requiring 
an  Act  to  be  passed,  it  would  be  sufficient 
to  have  a  resolution  of  the  two  Houses. 
I  quite  agree  with  him  that  a  resolution  is 
much  more  easily  obtained  than  an  Act. 
Experience  must  teach  all  of  us  that  that 
is  so,  no  matter  how  simple  the  Act  may 
be.  Under  all  these  circumstances,  I 
have  to  choose  the  less  of  two  evils.  I 
believe  that  a  bonus,  with  a  resolution  of 
two  Houses,  is  not  of  very  much  use.  But 
I  believe  it  is  of  some  use,  and  far  more  use 
than  anything  which  the  colony  of  Victoria 
can  get  under  the  clause  as  it  stands. 

Mr.  Reid. — There  is  no  doubt  about  that. 

Mr.  Lynb. — Could  not  some  one  take 
exception  before  the  High  Court  to  a  re- 
solution in  the  same  way  as  he  could  to  an 
Act  of  Parliament? 

Mr.  Wise. —  Not  if  it  is  within  the 
Constitution. 

Sir  GEORGE  TURNER.— In  the  one 
instance  we  have  the  matter  staring  us  in 
the  face  as  a  direct  instruction,  in  the 
other  it  may  not  be  free  from  doubt.  How- 
ever, so  far  as  I  am  concerned,  if  the  com- 
mittee will  assist  me  out  of  the  difficulty  I 
feel  I  have  got  into,  by  doing  what  has  been 
[Sir  George  Turner. 


done  in  other  cases — by  allowing  this 
matter  to  be  reconsidered — I  shall  be  glad, 
as  I  wish  to  accept  the  less  of  what  I 
regard  now  as  practically  two  evils,  the 
offer  which  has  been  so  freely  made  by 
the  Premier  of  New  South  Wales.  I 
felt  somewhat  inclined  myself  to  have 
accepted,  it  but  there  were  differences  of 
opinion,  and  I  think  it  will  be  admitted 
that,  in  our  own  interest,  we  were  bound  to 
show  the  people  of  Victoria  the  feeling  of  the 
Convention.  The  feeling  of  the  Convention 
has  been  shown,  and  I  do  not  think  there 
is  any  desire  now  to  give  us  less  than  it 
was  prepared  to  give  us  a  few  minutes  ago. 
If  the  Convention  will  be  good  enough  to 
retrace  the  step  it  has  taken,  and  to  allow 
the  suggestion  made  by  Sir  John  Dow- 
ner to  be  inserted,  I  shall  be  very  glad  to 
accept  it,  and  consider  that  the  Convention 
has  treated  us  as  fairly  as  it  was  possible 
to  do  under  the  circumstances. 

Mr.  O'CONNOR  (New  South  WTales).— 
With  the  view  of  accepting  the  suggestion 
of  the  honorable  member,  which  I  think 
will  commend  itself  to  the  feeling  of  the 
Convention,  I  beg  to  move — 

That  the  Chairman  report  progress,  and  ask 
leave  to  sit  again  when  he  has  obtained  an  in- 
struction to  the  committee  on  this  subject. 

The  motion  was  agreed  to. 
Progress  was  then  reported. 
Mr.  O'CONNOR.— I  beg  to  move- 
That  the   standing   orders    be  suspended  in 

order  that  an  instruction  may  he  given  to  the 

committee. 

The  motion  was  agreed  to. 
Mr.  O'CONNOR.— I  beg  to  move- 
That  it  be  an   instruction  to  the  committee 

that  they  have  leave  to  reconsider  immediately 

clause  86b. 

The  motion  was  agreed  to. 

The  Convention  then  resolved  itself  into 

committee   of  the   whole  for  the    further 

consideration  of  the  Bill. 

The  CHAIRMAN.— I    have    to   report 

that  an  instruction  has  been  given  to  the 

committee  granting  it  leave  to  reconsider 

the  question  as  to  the  insertion  of  new 

sub-section  (2)  in  clause  86b. 
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Sir  JOHNIX  >VY  N  Kl{.— 1  beg  to  move- 
That  the  clause,  as  amended,  be  amended  by 
the  omission  of  all  the  words  after  the  word 
"  consent,"  with  the  view  to  the  insertion  in 
their  place  of  the  words  "of  both  Mouses  of 
the  Parliament,  expressed  by  resolutions. " 

Mr.  HIGGINS  (Victoria).— As  I  was 
the  author  of  the  proviso,  I  will  give 
every  help  to  the  settlement  of  the  diffi- 
culty which  Sir  George  Turner  has 
referred  to.  I  felt  that  he  could  not  have 
canied  his  original  proposal  without  the 
assistance  of  five  honorable  members  who 
were  in  favour  of  the  proviso,  but  inasmuch 
as  he  thinks — and  he  knows  better  than  I 
do— that  he  will  get  more  help  in  what  he 
wants  by  accepting  the  suggestion  of  Mr. 
Reid,  I  will  give  him  every  help  I  can. 
The  amendment  was  agreed  to. 
Sir  George  Turner's  amendment,  as 
amended,  was  then  agreed  to,  as  follows  : — 
This  section  shall  not  apply  to  any  bounty  or 
aid  granted  by  any  state  with  the  consent  of 
both  Houses  of  the  Parliament,  expressed  by 
resolutions. 

Clause  89. — So  soon  as  uniform  duties  of  cus- 
toms have  been  imposed,  trade  and  intercourse 
among  the  states,  whether  by  means  of  internal 
carriage  or  ocean  navigation,  shall  be  absolutely 
free. 

But  notwithstanding  anything  in  this  Consti- 
tution, goods  imported  before  the  imposition  of 
uniform  duties  of  customs  into  any  state,  or 
into  any  colony  or  province  which,  whilst  the 
goods  remain  therein,  becomes  a  state,  shall,  on 
thence  entering  another  state  within  two  years 
after  the  imposition  of  such  duties  be  liable  to 
the  duty  (if  any)  chargeable  on  the  importation 
of  such  goods  into  the  Commonwealth  less  the 
duty  (if  any)  which  was  paid  in  respect  of  the 
goods  on  their  importation. 

Mr.  ISAACS  (Victoria).—  I  move— 
That  the  clause  be  amended  by  the  addition, 
after  "free  "  (line  5),  of  the  words  "  from  taxa- 
tion or  restriction. " 

This  is  a  matter  of  the  greatest  import- 
ance; it  is  one  of  the  most  important 
clauses  in  the  Bill,  because  it  materially 
affects  :the  trade  and  commerce  clauses. 
Honorable  members  will  recollect  that  as 
it  stood  originally,  it  ran  — 

So  soon  as  uniform  duties  of  customs  have 
been  imposed,  trade  and  intercourse  through- 
out the  Commonwealth,   whether  by  means  of 


internal  carriage  or  ocean  navigation,  shall  be 
absolutely  free. 

That  has  been  altered  now  to  "among  the 
.    instead  <>1*  "throughout  the  Com-; 

monwealth."  But,  at  present,  it  is  0] 
to  the  very  serious  objection  that,  while 
it  Bays  "absolutely  free,"  it  does  not 
free  of  what.  Now,  this  is  a  clause  respect- 
ing which  Sir  Samuel  Griffith  made  some 
very  important  suggestions  and  observa- 
tions. I  had  occasion  to  refer  to  them 
before,  and  I  will  now  refer  to  them  again, 
with  the  consent  of  the  committee.  At 
page  354  of  the  Victorian  Blue-book,  Sir 
Samuel  Griffith  writes — 

I  venture  before  passing  from  this  subject  to 
suggest  a  doubt  whether  the  words  of  sec. ion 
80,  which  are  the  same  as  in  the  Draft  Bill  of 
1891,  are  in  their  modern  sense  quite  apt  to 
express  the  meaning  intended  to  be  conveyed. 
It  is  clearly  not  propjsed  to  interfere  with  the 
internal  regulation  of  trade  by  means  of 
licences,  nor  to  prevent  the  imposition  of 
reasonable  rates  on  state  railways.  I  appre- 
hend that  the  real  meaning  is  that  free  course 
of  trade  and  commerce  between  different  parts 
of  the  Commonwealth  is  not  to  be  restricted  or 
interfered  with  by  any  taxes,  charges,  or  im- 
posts. Would  it  not  be  better  to  use  these  or 
similar  words  ? 

Now,  1  feel  we  ought  to  adopt  Sir  Samuel 
Griffith's  suggestion,  and  I  think  that 
such  an  amendment  as  I  have  circulated, 
namely,  "  from  taxation  or  restriction," 
ought  to  be  added  to  the  clause.  I  do 
not  suppose  there  will  be  any  objection 
to  the  principle  I  am  advocating,  but  it 
is  certainly  dangerous  to  leave  the  clause 
as  it  now  stands,  because  it  is  not  only- 
free  from  taxation  or  restriction,  which  it 
is  our  intention  to  confine  it  to,  I  take 
leave  to  say,  but  it  operates  in  various 
w;tvs — free  from  licences  of  all  sorts,  and 
free  from  various  considerations.  I  do 
not  think  I  need  enlarge  on  the  matter.  1 
apprehend  there  will  be  no  objection  to 
putting  in  these  words,  unless  other  and 
better  words  can  be  found. 

Mr.    Symox. — Will    not   "restrictions" 
cover  your  amendment  ? 

Mr.    ISAACS. — I  meant  to  say  licences 
for  carriers,  and  so  on,  undoubtedly  should 
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be  included,  but  I  think  that  there  ought 
to  be  no  restrictions  whatever,  intercolo- 
nially. 

Mr.  O'Connor. — What  do  you  mean  by 
"restrictions"? 

Mr.  ISAACS. — Any  restrictions  on  en- 
try into  a  colony  of  persons  or  goods. 

Mr.  Lys.e". — Would  not  that  include 
preferential  rates? 

Mr.  O'Connor. — Would  that  interfere 
with  the  power  of  the  police  to  prevent 
diseased  goods  and  diseased  animals  en- 
tering a  state  % 

Mr.  ISAACS. — No,  because  clause  106, 
which  gives  the  power  the  honorable  mem- 
ber speaks  of,  provides  — 

After  uniform  duties  of  customs  have  been 
imposed,  a  state  may  levy  such  charges  on  im- 
ports or  exports,  whether  between  states  or 
otherwise,  as  may  be  necessary  for  executing 
the  inspection  laws  of  the  state, 

and  so  on.  So  there  is  sufficient  power 
there  to  meet  the  case  the  honorable  mem- 
ber refers  to,  and  1  think  my  amendment 
is  absolutely  necessary  to  prevent  any  mis- 
understanding hereafter.  I  spent  some 
considerable  time  in  Adelaide  in  placing 
these  views  before  the  Convention,  and  I 
am  very  glad  to  find  my  views  supported 
by  so  eminent  an  authority  as  Sir  Samuel 
Griffith.  I  am  very  pleased  to  adopt  his 
suggestion  by  proposing  the  insertion 
of  words  which,  I  think,  carry  out  his 
ideas. 

Mr.  LYNE  (New  South  Wales).— Would 
not  Mr.  Isaacs'  amendment  cover  charges 
on  the  railways — that  is,  railway  rates  1 

Mr.  Isaacs. — No,  they  are  charges  for 
services. 

Mr.  LYNE. — Well,  if  you  impose  a  rate 
which  may  be  a  restriction  rate  in  any 
way  it  seems  to  me  that  it  would  come 
under  this  provision. 

Mr.  Isaacs. — Oh,  yes,  a  restriction  rate. 

Mr.  LYNE.— Sir  Samuel  Griffith  said 
that  it  was  intended  to  include  taxes, 
charges,  or  imposts. 

Mr.  Isaacs. — In  that  sense  I  should  say 
"  Yes,"  to  the  honorable  member's  ques- 
tion. 

[Mr.  Isaacs. 


Mr.  LYNE  — Would  not  that  interfere 
with  the  whole  question  which  wediscussed 
at  such  length  regarding  what  we  termed 
our  long-distance  rates  1  I  certainly  think 
it  would.  I  think  that  the  legal  minds  of 
the  Convention  should  look  into  this  matter, 
because  I  am  very  much  afraid  it  is  another 
way  of  getting  over  what  was  fought, 
and  successfully  fought,  before  on  this 
question  of  differential  rates.  I  should 
like  the  leader  of  the  Convention 
to  give  his  attention  to  this  mat- 
ter. It  seems  to  me  that  the  proposal 
made  by  Mr.  Isaacs  in  this  clause  would 
interfere  with  the  railway  rates,  which  we 
discussed  for  such  a  considerable  time. 
I  thought  so  from  hearing  what  Sir 
Samuel  Griffith  wrote  in  reference  to  it. 
Now,  if  it  is  only  to  include  a  duty  that 
might  have  to  be  paid,  or  a  licence  or 
anything  of  that  kind,  I  do  not  object  to 
the  words  being  inserted  ;  but  if  it  is  to 
interfere  at  all  in  any  way  with,  or  give  a 
direction  as  to,  rates  to  be  charged  on  rail- 
ways, in  order  to  overcome  what  has 
already  been  decided,  we  have  no  right  to 
pass  the  amendment.  I  ask  the  leader  of 
the  Convention  to  see  that  it  will  not  have 
that  far-reaching  effect.  If  a  competent 
lawyer  tells  me  it  will  not,  I  must  rely  on 
his  opinion. 

Mr.  Isaacs. — If  you  put  on  a  rate 
which  is  higher  for  New  South  Wales 
produce  than  the  rate  for  Victorian  pro- 
duce it  would  interfere  with  that. 

Mr.  LYNE. — Supposing  a  differential 
rate  is  charged  on  to  Albury  or  Hay,  and 
the  same  rate  is  not  charged  from  Mel- 
bourne right  through,  but  may  be  charged 
from  Albury,  the  question  to  my  mind 
is  whether  this  proposal  does  not  cover 
that  differential  rate,  it  being  a  low  rate 
where  you  get  a  great  distance  from  the 
metropolis.  I  should  like  the  matter  to 
be  examined,  and  some  opinion  given. 

Mr.  KEID(New  South  Wales).— Before 
Mr.  Barton  answers  the  question  that  has 
been  put  to  him — I  am  not  going  to 
address  myself  to  that — I  wish  to  point 
out  how  dangerous  are  such  words  as  Mr. 
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Isaacs  proposes  bo  insert.  This  clause 
touches  the  vital  point  for  which  we  are 
federating,  and  although  the  words  of  the 
clause  are  certainly  not  the  won  is  that 
you  meet  witli  in  Acts  of  Parliaments  as 
a  general  rule,  they  have  this  recommenda- 
tion, that  they  strike  exactly  the  notes 
which  we  want  to  strike  in  this  Constitu- 
tion. And  they  have  also  the  further 
recommendation  that  no  legal  technicali- 
ties can  be  built  up  upon  them  in  order^ 
to  restrict  their  operation.  It  is  a  little 
bit  of  laymen's  language  which  comes  iiij 
here  very  well. 

Mr.  Barton  It  is  the  language  of  three 
lawyers. 

Mr.  Isaacs. — And  one  of  the  lawyers 
who  helped  to  frame  the  clause  now  finds 
fault  with  it. 

Mr.  REID. — The  learned  gentlemen 
who  drafted  this  Bill  have  put  in  this 
clause  words  which  we  do  not  often  read  in 
Acts  of  Parliament,  but  they  are  absolutely 
the  best  words  which  could  be  used  here. 
And  the  moment  we  begin  to  define  we 
have  to  define  what  the  definition  means, 
and  then  we  involve  everything  in  the 
arv  amount  of  confusion.  The 
thing  in  view  in  this  clause  is  not  so 
much  the  goods  that  will  pass  one  way 
or  the  other,  but  that  the  relationship 
between  those  who  deal  in  commodities, 
and  send  them  from  port  to  port  within 
the  Commonwealth,  shall  not  be  hampered 
by  laws  or  officers  of  the  Commonwealth 
in  the  sense  of  interfering  with  absolute 
equality  of  intercourse.  Words  of  this 
type  exactly  hit  this  requirement,  and 
I  do  not  think  any  one  can  mistake  their 
meaning. 

Mr.  Isaacs. — They  are  very  plain,  I 
should  say. 

Mr.  REID. — I  prefer  this  keynote  to  the 
attempt  to  establish  what  I  think  h  a 
wrung  keynote  in  its  place. 

[The  Chairman  left  the  chair  at  twenty- 
five  minutes  past    eleven  o'clock  p.m.      The 

committee    returned  at   ten   minutes  to   mid- 
night..] 


Question — That  the  words  "from  taxa- 
tion or  restriction"  be  added  at  the  end  of 
the  first  sul)  section  —  put. 
The  committee  divided. 

Ayes       ...  ...  ...  10 

Noes       ...  ...  ...  20 

Majority  against  amendment  ...  10 


Ayes. 

liraddon,  Sir  E.N. 

C.    Lewis,  N.  E. 

Cockburn,  Dr.  J.  A.       Quick,  Dr.  J. 

Deakin,  A. 

Turner,  Sir  <  '•. 

Fysh,  Sir  P.  0. 

<  treat,  C.  H. 

Te//<r. 

Holder,  F.  W. 

Isaacs,  I.  A. 

Noes. 

Abbott,  Sir  J.  P. 

Lee  Steere,  Sir  J.  Q. 

Brunker,  J.  N. 

O'Connor,  R.  E. 

Carruthers,  J.  H. 

Reid,  G.  H. 

Douglas,  A. 

Solomon,  V.  L. 

Fraser,  S. 

Venn,  H.  W. 

Glynn,  P.  M. 

Walker,  J.  T 

Gordon,  J.  H. 

Wise,  B  R. 

Hackett,  J.  \V. 

Zeal,  Sir  \V.  A. 

Hassell,  A.  Y. 

Kingston,  C.  C. 

Teller. 

Leake,  G. 

Barton,  E. 

Question  so  resolved  in  the  negative. 

The  CHAIRMAN.— The  question  is— 
That  the  clause  stand  part  of  the  Bill. 

Mr.  ISAACS  (Victoria).— I  take  the  op- 
portunity of  explaining  how  very  important 
this  matter  is.  I  mentioned  before  that  I 
was  here  when  there  were  only  six  mem- 
bers in  the  House,  and  a  division  came  on 
very  suddenly.  I  should  like  to  point  out 
the  effect  of  the  clause  as  it  now  stands. 
Sir  Samuel  Griffith  has  argued  that  there 
ought  to  be  inserted  words  to  make  the 
matter  distinct. 

Mr.  DOUGLAS  (Tasmania). — I  rise  to 
order.     The  clause  has  been  settled. 

The  CHAIRMAN.— No  ;  the  question 
is  that  the  clause  stand  part  of  the  Hill, 
the  amendment  having  been  negatived. 

Mr.  ISAACS. — I  was  proceeding  to  show 
what  the  effect  would  be  if  the  clause 
were  adopted  as  it  now  stands.  There  is 
no  similar  clause  in  the  American  Consti- 
tution.    Congress  has  power  if  it  chooses 
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to  put  on  duties  as  between  states.  Con- 
gress would,  of  coarse,  never  do  that,  but 
Congress  may  grant  bounties  or  anything 
of  the  kind,  because  there  is  nothing  in 
the  Constitution  to  prevent  it.  But  this 
clause,  as  it  now  stands,  has  been  shown 
by  Sir  Samuel  Griffith  to  be  faulty. 

Mr.  Wise. — That  was  before  the  amend- 
ment. 

Mr.  ISAACS. — But  the  effort  to  amend 
it  was  unsuccessful.  Probably,  and  pos- 
sibly, the  result  is  that  it  may  be  held 
the  Victorian  railway  rates,  being  less  for 
Riverina  produce  than  for  Victorian  pro- 
duce, do  not  leave  trade  among  the  states 
free.  It  may  be  held  that  these  rates 
attract  the  trade  from  the  Riverina,  while 
the  New  South  Wales  rates  do  not  inter- 
fere with  the  freedom  of  trade  and  inter- 
course between  the  states,  because  they 
are  confined  to  their  own  colony.  That 
puts  Victoria  in  a  grossly  unfair  position. 
Instead  of  leaving  the  operation  of  the 
railway  rates  to  the  Inter-State  Commis- 
sion or  the  Federal  Parliament,  before 
any  step  is  taken  by  the  commission — if 
a  step  is  ever  taken — the  Victorian  rail- 
way rates  would  be  held  to  be  in  conflict 
with  the  trade  and  commerce  clause, 
wdule  the  New  South  Wales  railway  rates 
would  not.  Clause  89  provides  that  trade 
and  intercourse  between  the  states,  whet  her 
by  means  of  internal  carriage  or  ocean  navi- 
gation, sjiall  be  absolutely  free.  Now,  the 
carriage  of  goods  by  a  state  might  be  such, 
if  the  rates  for  New  South  Wales  produce 
were  higher  than  for  Victorian  produce, 
that  there  would  be  a  derogation  of  free- 
dom of  trade.  If  the  Victorian  Govern- 
ment put  on  higher  rates  for  New  South 
Wales  produce  than  for  Victorian  produce, 
those  rates  would  instantly  be  put  down 
as  being  in  derogation  of  freedom  of  trade, 
on  the  ground  that  New  South  Wales  trade 
was  restricted. 

Mr.  Barton. — Mr.  Grant's  clause  seems 
to  meet  all  this. 

Mr.  ISAACS.— No. 

Mr.  Barton. — It  makes  the  rates  apply 
equally  to  the  goods  of  the  other  states. 
[Mr.  Imacs. 


Mr.  ISAACS. — But  my  honorable  friend 
will  see  that  clause  95a  provides  "That 
nothing  in  this  Constitution  shall  prevent 
the  imposition  of  such  railway  rates  by  any 
state  as  may,  in  the  opinion  of  the  Inter- 
state Commission,  be  necessary  for  the 
development  of  its  territory,  if  such  rates 
apply  equally  to  goods  from  other  states." 
It  is  plain  the  Victorian  rates  do  not 
apply  equally  to  goods  from  other  states, 
because  a  lower  charge  is  made  for  New 
South  Wales  produce  than  for  Victorian 
produce.  Before  anything  is  done  by  the 
Inter- State  Commission  the  89th  ckuse 
steps  in  and  favours  New  South  Wales  at 
the  expense  of  Victoria  by  prohibiting  Vic- 
torian rates.  Immediately  the  uniform 
customs  are  imposed  New  South  Wales  is 
left  with  a  free  hand.  In  fact,  Sir  John 
Downer  urged  that  in  effect  some  time 
ago.  He  urged  that  we  could  not  carry 
on  the  contest  between  New  South  Wales 
and  Victoria,  because  of  the  language  of 
clause  89,  which  imposes  this  disability 
against  Victoria  and  leaves  New  South 
Wales  free.  That  is  a  one-sided  position, 
and  I  therefore  think  the  clause  is  utterly 
wrong. 

Mr.  Reid. — I  do  not  think  the  clause 
would  have  that  effect. 

Mr.  ISAACS.— I  feel  little  doubt  but 
that  it  would  so  be  held.  In  fact,  Sir 
John  Downer  urged  that,  and  I  believe  he 
was  right.  It  might  be  held,  and  probably 
would,  that  the  Victorian  rates,  inasmuch 
as  they  attracted  trade  from  Riverina,  as  a 
magnet  attracts  iron,  do  not  leave  trade 
from  Riverina  free.  Sir  John  Downer  is 
now  present,  and  he  will  remember  urging 
clause  89  as  having  that  effect.  I  am 
glad  to  see  he  now  assents  to  my  view. 
The  clause  is,  therefore,  a  prohibition  on 
Victoria  from  continuing  the  contest,  while 
it  leaves  New  South  Wales  absolutely  free. 
That  is  not  a  position  we  should  be  placed  in. 

Mr.  Wise. — Is  it  not  taking  the  line  of 
the  least  resistance  1 

Mr.  ISAACS.— That  might  be  if  the 
line  were  the  natural  line  of  least  resist- 
ance.    But  we  can  be  prohibited  by  the 
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clause  from  doing  it.  1  do  not  care  what 
words  are  inserted  so  long  M  we  an  fairly 
treated  and  free  from  restriction. 

Mr.  Rbid.  —  Suppose  you  decided  to 
cany    produce    free,     would    you    not    be 

carrying  ou1  in  the  noblest  possible  way 
the  provision  that  trade  should  be  abso- 
lutely free? 

Mr.  ISAACS.— If  that  is  so,  I  would  like 
some  one  to  point  out  any  reason  why  we 
should  not  have  these  words  in.  The 
leader  of  the  Convention  appears  to  think 
that  the  words  which  I  read  before 
the  supper  adjournment  tell  against  my 
argument,  but  I  do  not  think  that  is 
so. 

Mr.  Wise. — How  can  you  restrict  trade 
by  offering  advantages  for  trade  ? 

Mr.  ISAACS. — When  we  were  debating 
the  railway  question  we  were  told  time 
after  time  that  trade  would  not  be  left 
free  if  we  persisted  in  our  preferential 
rates. 

Mr.  Barton. — Are  not  preferential  rates 
fairly  described,  not  as  a  derogation  from 
freedom  of  trade,  but  as  a  derogation  from 
equality  of  trade? 

Mr.  ISAACS. — I  urged  that  for  a  con- 
siderable time,  but  the  honorable  member 
(Sir  John  Downer)  pointed  out  very  dis- 
tinctly that,  in  his  opinion,  clause  89 
would  have  the  effect  of  preventing  Vic- 
toria from  charging  preferential  rates. 
The  danger  which  I  see  is  a  real  one,  and 
I  have  not  heard  a  single  good  reason 
given  for  the  latest  vote  which  Victoria 
has  had  to  suffer. 

Mr.  GRANT  (Tasmania).— I  think  that 
this  discussion  is  taking  place  at  ail  incon- 
venient stage.  It  would  be  more  con- 
venient if  we  discussed  the  question  of 
railway  rates  on  clause  95a.  There  can  be 
no  doubt  that  the  intention  of  the  Bill  as 
framed  is  to  do  away  with  preferential 
rates.  The  only  difficulty  that  appears  to 
trouble  the  Attorney-General  of  Victoria  is 
that  there  may  be  an  interregnum  before 
the  powers  of  the  Inter-State  Commission 
can  be  called  into  question.  There  is  a 
[149] 


difficulty  upon  that  point.  It  was  a  diffi- 
culty 1  foresaw,  and   I    was  opposed  to  the 

appointment  of  an  Interstate  Commis- 
sion. Directly  the  Constitution  oomst 
into  force  all  its  powers  should  apply. 
Prom  the  provisions  of  clause  95a,  it 
would  appear  that  the  Inter-State  Com- 
mission may  have  to  be  invoked  to  pre- 
vent the  imposition  of  preferential  rates, 
though  there  can  be  no  doubt  that  the 
intention  of  the  Bill  is  that  preferential 
rates  should  be  entirely  done  away. 
The  Attorney-General  of  Victoria  seems 
to  advocate  preferential  rates. 

Mr.  Isaacs. — No.  What  I  want  is  to 
put  both  colonies  upon  the  same  footing. 

Mr.  GRANT.— Well,  it  seems  to  me 
that  a  technical  question  like  this  would 
be  better  argued  upon  the  clause  to  whichi 
1  have  referred.  Victoria  must  take  the 
risk  of  having  her  preferential  rates 
disallowed.  We  must  all  take  the  conse- 
quences of  the  Bill,  because  ultimately  we 
shall  gain  great  advantages  from  it. 

Mr.  Isaacs. — We  are  willing  to  take 
the  same  risks  as  are  taken  by  the  other 
colonies. 

Mr.  BARTON  (New  South  Wales).— I 
cannot  see  any  particular  difficulty  about 
this  matter,  except  so  far  as  intercolonial 
free-trade  may  be  an  irritating  thing.  I 
cannot  apprehend  the  difficulty  that  my 
honorable  and  learned  friend  seems  to  be 
suffering  under.  The  clause  provides 
that — 

So  soon  as  uniform  duties  of  customs  have 
been  imposed,  trade  and  intercourse  among  the 
states,  whether  by  means  of  internal  carriage 
or  ocean  navigation,  shall  be  absolutely  free. 

Do  we  mean  that,  or  do  we  not  1  Do  we 
mean  that  trade  and  intercourse  is  to  be 
absolutely  free,  or  is  it  to  be  free  only 
sub  modo  ?  Each  state  is  left  to  deal  with 
the  internal  regulation  of  its  own  traffic. 
A  state  is  Dot  interfered  with  except  when 
it  usurps  the  Commonwealth  power  of 
regulating  trade  and  commerce  between 
the  states.  What  advantage  does  any 
state  seek  to  gain  beyond  this  1     I  cannot 
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understand  why,  at  every  stage,  we  should 
be  told  that  intercolonial  free-trade  is  a 
good  thing  so  long  as  you  let  us  do  this, 
or  that,  or  the  other.  Is  intercolonial 
free-trade  a  good,  or  is  it  a  bad  thing }  Is 
it  a  bad  thing  unless  you  have  as  many 
obstacles  in  its  way  as  you  have  toes  and 
fingers  1  I  have  said  before  in  this  Con- 
vention that  I  am  a  protectionist,  but  I 
admit  that  unless  you  have  free-trade 
throughout  the  Commonwealth  the  Feder- 
ation will  not  be  worth  a  snap  of  the 
fingers. 

Mr.  Isaacs. — No  one  objects  to  that. 

Mr.  BARTON. — No  one  objects  to  my 
statement  of  that  principle,  but  when  it  is 
laid  down  in  so  many  words  in  the  Consti- 
tution, it  seems  to  cause  a  shrinking  of 
the  sensitive  plant  within  honorable  mem- 
bers. I  do  not  know  why  intercolonial 
free-trade,  if  it  is  essential  to  federation, 
should  be  objected  to  when  it  is  provided 
for  in  the  Constitution  in  so  many  words. 
Why  should  we  have  all  these  qualifica- 
tions ? 

Mr.  Isaacs. — I  only  ask  for  the  words 
"from  taxation  or  restriction." 

Mr.  BARTON. — No  one  imagines  that 
intercolonial  free-trade  means  such  a 
thing  as  a  freeing  of  traffic  from  payment 
for  services  rendered  for  the  conveyance 
of  goods  and  passengers.  Yet  it  is 
out  of  this  difficulty  that  all  these 
arguments  seem  to  arise.  There  is  nothing 
in  this  clause  to  prevent  anything  done 
by  way  of  service  from  being  paid  for, 
whether  it  is  by  a  state  or  by  a 
common  carrier.  What  then  is  the 
trouble  1  I  do  not  find  any  way  out  of 
the  difficulty  in  the  words  of  Sir  Samuel 
Griffith.  He  says  that  the  real  meaning 
is  that  the  course  of  commerce  shall 
not  be  restricted  by  taxation  charges 
or  imposts,  and  that  it  would  be  a  good 
thing  to  use  these  or  similar  words.  Then 
he  points  out  that  the  intention  is  to 
prevent  interference  with  preferential  or 
differential  rates,  and  he  suggests  that 
certain  words  might  be  added.  We  have 
[Mr.  Barton. 


chosen  our  own  words,  and  I  hope  the 
Convention  will  not  consent  to  re-open 
the  discussion  at  this  stage.  We  have 
made  it  clear  that  the  power  of  the 
Parliament  extends  to  the  making  of 
laws  with  regard  to  trade  and  commerce. 
We  have  made  it  clear  that  the  Com- 
monwealth may  prohibit  any  discrimi- 
nation or  preference  such  as  would  be 
unfair  or  unreasonable  to  any  state. 
We  have  added  that  fair  considera- 
tion shall  be  given  to  any  financial  out- 
lay, and  at  the  instance  of  the  Hon. 
Mr.  Grant  we  have  provided  that  where 
the  traffic  rates  apply  equally  to  goods 
from  one  colony  and  another,  the  fact  that 
they  are  imposed  for  the  purposes  of  in- 
ternal development  shall  not  make  them 
bad.  All  these  things  apply  equally  to 
Victoria  and  New  South  Wales.  It  may 
be  a  cause  of  difficulty  to  Victoria  that 
she  has  only  to  travel  a  distance  of  200 
miles  to  reach  her  border,  whilst  New 
South  Wales  has  to  travel  a  distance  of 
400  miles.  One  would  think  that  the 
difficulty  lay  with  New  South  Wales, 
but  from  the  arguments  that  have  been 
used  it  would  appear  to  apply  only 
to  Victoria.  Why  is  that1?  The  reason 
plainly  is  that  in  Victoria  purely  de- 
velopmental rates  do  not  have  such  an 
effect  as  they  would  have  if  the  distance 
to  be  traversed  were  twice  as  great.  On 
the  other  hand,  the  other  colony  might 
obtain  some  benefit  by  charging  lesser 
rates  for  the  longer  haulage,  but  that  is 
for  its  own  traffic.  If  it  goes  beyond  that, 
these  provisions  put  an  end  to  its  claim  to 
have  any  benefit  from  any  differential  rate. 
We  have  passed  these  clauses  at  the  in- 
stance of  Sir  George  Turner,  and  I  cannot 
understand  what  more  is  wanted.  If  these 
clauses  do  not  to  that  extent  limit  free- 
trade  they  are  not  worth  anything.  But 
that  is  the  charter  which  Victoria  has 
claimed,  and  has  obtained,  by  these  rail- 
way clauses.  What  does  she  want  more  1 
Why  does  she  set  up  a  claim  that  she  should 
be  relieved  from  a  provision  which  says 
that  traffic  between  the  colonies,  whether 
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by  land  or  sea,  shall  be  free.  If  these  pro- 
visions have  been  inserted  in  the  Consti- 
tution for  the  benefit  of  certain  gentlemen, 
or,  at  any  rate,  at  their  instance,  and  if 
they  say  that  they  want  otherwise  to 
derogate  from  free-trade,  are  we  not  en- 
titled to  press  the  argument  that  this 
would  not  be  a  Federal  Constitution  if  we 
acceded  to  their  request  ?  I  am  unable  to 
see  why  principles  of  this  kind,  which 
have  been  inserted  in  the  Constitution, 
should  be  waived  or  whittled  away,  or 
why  they  should  be  made  subject  to  any 
qualification  or  restriction.  The  words 
which  it  is  proposed  to  insert  would 
be  no  good  unless  they  qualified  the 
doctrine  that  intercolonial  free-trade 
shall  be  free,  and  that  is  why  I  cannot 
understand  the  honorable  member  who 
proposes  them. 

Mr.  REID  (New  South  Wales).— These 
particular  words  have  nothing  whatever 
to  do  with  the  question  my  honorable 
friend  is  concerned  about.  Let  us  suppose 
that  immediately  this  law  is  passed,  Vic- 
toria, having  put  up  all  these  obstacles, 
removes  them  and  facilitates  the  means  of 
transit  accross  the  border,  with  the  result 
of  making  trade  flow  from  New  South 
Wales  into  Victoria  more  readily,  could  New 
South  Wales  then  complain  that  Victoria 
was  infringing  this  doctrine  ?  Then,  again, 
ocean  navigation  is  to  be  free.  Let  us 
suppose  that  there  is  a  line  of  Melbourne- 
owned  steamers  trading  between  Melbourne 
and  Sydney,  and  that  there  is  a  line  of 
Sydney-owned  steamers  trading  between 
Sydney  and  Melbourne.  They  are  com- 
peting with  one  another,  and  they 
gradually  reduce  their  charges  until  at 
last  the  Victorian  company  carry  goods 
free,  while  the  Sydney  company  carry 
them  at  a  ruinously  low  rate  of,  say. 
Is.  a  ton.  Could  the  complaint  of 
the  Sydney  company  that  the  Mel- 
bourne company  was  violating  the  spirit 
of  free-trade  by  carrying  these  goods  free 
be  heard  in  the  courts?  The  thing  is 
ridiculous.  These  words  cannot  cover 
limitations   of  that    sort.      The    ordinary 


energies  of  human  competition  are  left 
free,  and  the  object  of  that  is  to  make 
competition  still  freer  than  it  has  b 
Anything  that  tended  to  make  it  freer 
would  be  within  the  spirit  of  the  clause. 
If  my  honorable  friend  wants  to  interfere 
with  the  spirit  of  the  clause  so  far  as  it 
relates  to  railways,  he  must  do  it  under  the 
provisions  having  reference  to  the  rail- 
ways. Now,  I  will  suppose  that  the 
Victorian  Railway  department,  after  the 
Commonwealth  is  established,  intimate 
that  they  will  carry  wool,  and  especially 
New  South  Wales  wool,  from  Wodonga, 
free.  If  there  was  no  clause  specially 
dealing  with  the  subject,  and  giving 
the  Commonwealth  power  to  look  into 
the  matter,  how  could  New  South 
Wales  go  into  court,  and  complain 
that  her  trade  and  intercourse  was 
being  conducted  for  nothing  down  to 
Melbourne'?  Why,  sir,  the  answer  is 
obvious.  It  may  be  very  hard  on  you, 
but  certainly  we  cannot  call  it  foreign  to 
the  spirit  of  a  clause  which  was  designed  to 
make  trade  and  intercourse  as  easy,  as  ex- 
peditious, and  as  cheap  as  possible.  When 
the  ordinary  rules  of  human  competition 
are  being  interfered  with,  they  cannot  be 
interfered  with  under  a  clause  which  is 
designed  to  make  them  as  free  and  as 
untrammelled  as  possible. 

Mr.  ISAACS  (Victoria).— I  do  not 
think  I  said  a  single  word  which  justified 
the  assertion  that  I  quarrelled  with  the 
doctrine  of  intercolonial  free-trade.  Any- 
thing I  said  on  that  subject  I  think  must 
have  assured  the  Convention,  at  least 
those  who  listened  to  me,  that  my  opinion 
was  directly  the  opposite.  If  it  was  not 
for  the  belief  that  we  should  get  inter- 
colonial free-trade  we  should  not  be  here 
to-day  trying  to  form  a  Constitution.  I 
do  not  think  there  is  any  one  more  loyal 
to  that  principle  than  I  am.  You  were 
clearly  warned  by  Sir  John  Downer — 
I  think  on  the  construction  of  the  words, 
and  by  a  good  many  observations  that 
fell  from  my  honorable  friends,  includ- 
ing,  I    think,   the  leader  and  Mr.    Reid, 
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when  we  were  talking  on  the  question  of 
preferential  rates — that  it  was  an  inter- 
ference with  the  true  freedom  of  trade  by 
having  preferential  rates.  It  was  said 
just  now  that  Victoria  felt  the  pressure  of 
it.  Victoria  does  not.  She  will  gain  more 
by  intercolonial  free-trade  than  she  will 
gain  by  anything  else  under  this  Constitu- 
tion, and  she  desires  to  have  it,  and  to 
preserve  it  to  its  fullest  extent. 

Mr.  Barton. — Why  don't  you  take  it 
without  qualification,  then  1 

Mr.  ISAACS. — I  am  willing  to  accept 
intercolonial  free-trade  without  qualifica- 
tion, but  what  I  desire  to  say — and  the 
leader  has  not  in  the  smallest  degree 
addressed  one  observation  to  the  point  I 
made  before— is  that  the  smaller  rates 
charged  by  Victoria  for  produce,  and  hav- 
ing the  effect  of  attracting  that  produce  to 
the  Victorian  railways  under  a  Victorian 
state  law,  would  have  the  effect  of  inter- 
fering with  the  freedom  of  that  trade 
amongst  the  states. 

Mr.  Reid. — Not  in  the  sense  of  that 
clause  at  all. 

Mr.  ISAACS. — Because  it  draws  it  from 
New  South  Wales  to  Victoria,  whereas 
New  South  Wales,  in  giving  any  rates  she 
chooses  for  the  Riverina  produce,  only 
draws  it  from  Riverina  to  Sydney,  and 
therefore  not  from  one  state  to  another. 

Mr.  Barton. — Howt  can  you  be  accused 
of  derogating  from  freedom  of  trade  by 
giving  lower  rates  on  your  railways  than 
somebody  else  does  1 

Mr.  ISAACS. — My  honorable  friend  is 
now  taking  a  slightly  different  view  of 
this  matter  from  that  which  he  pressed 
on  the  Convention  when  the  question  of 
preferential  rates  was  under  considera- 
tion. 

Mr.  Barton. — No;  I  have  spoken  of 
these  preferential  rates  as  offending 
against  the  provisions  against  preferences. 
If  you  had  not  those  provisions  against 
preferences  it  would  be  debatable  whether 
they  interfered  with  intercolonial  free- 
trade. 

[Mr.  Isaacs. 


Mr.  ISAACS.— That  surely  gives  the 
whole  case  away.  We  have  provisions  as 
to  preferences,  but  that  does  not  alter  the 
provisions  of  this  section.  If  yon  once 
admit  that  the  absence  of  any  statement 
as  to  preferences  would  make  it  possible 
to  say  that  this  was  an  interference  with 
freedom  of  trade  under  this  clause,  this 
clause  is  not  altered  in  the  slightest  de- 
gree by  a  reference  to  preferences  in  a 
clause  somewhere  else. 

Mr.  Barton. — I  beg  my  honorable 
friend's  pardon,  that  is  not  what  I  said. 
I  dealt  with  these  matters  of  prohibition 
against  preferences  in  my  speeches,  and  I 
said  it  was  quite  debatable  whether  a 
lower  rate  was  an  infringement  of  inter- 
colonial free-trade. 

Mr.  ISAACS. — I  accept  the  honorable 
member's  position,  and  taking  his  own 
view  of  that  matter  just  expressed,  and 
taking  the  decided  view  of  Sir  John 
Downer,  and  coupling  with  it  in  the  last 
degree  my  own  distinct  view  about  it,  I 
say  we  are  doing  wrong  in  not  making  it 
clear  that  Victoria  is  to  be  placed  in  no 
worse  position  than  any  other  colony.  If 
my  learned  friend  wishes  to  put  in  any 
words  in  any  part  of  that  section,  or  in  any 
part  of  the  Constitution,  which  shall  assure 
us  on  this  point  and  make  clear  the  doubt 
he  has  just  expressed,  I  shall  be  amply 
satisfied. 

Mr.  Barton. — I  only  entertained  this  to 
the  extent  that  I  respected  your  opinion. 
I  should  not  have  entertained  any  doubt 
on  the  subject  but  for  that. 

Mr.  ISAACS. — I  am  much  obliged  to 
my  learned  friend  for  that  remark,  but 
his  words  led  me  to  think  that  he  enter- 
tained that  doubt;  and  certainly  it  appears 
to  me  we  may  be  told  in  future,  when  this 
comes  into  operation,  you  do  not  leave 
that  trade  free  to  go  to  Sydney,  because 
you,  by  giving  lower  rates  to  Victoria, 
practically  put  a  business  pressure  upon 
the  persons  in  Riverina,  who  would  other- 
wise send  their  trade  to  Sydney,  to  send 
that  trade  to  Melbourne. 
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Mr.  McMillan. — Let  us  get  to  the 
vote. 

Mr.  ISAACS. — It  is  a  most  serious 
question.  We  have  heard  the  Premier  of 
New  South  Wales  get  up  and  talk  about 
vital  questions,  and  we  have  found  the  Con- 
vention in  every  instance  yielding  to  him. 
If  the  Convention  has  not  done  so  at  once  it 
has  turned  its  hack  on  its  vote  to  do  it  im- 
mediately after.  This  is  a  question  which 
concerns  us  so  very  closely  that  we  ought 
in  a  clause  where  it  is  admitted  there 
is  a  doubt  to  make  it  clear.  It  is  the 
smallest  thing  we  can  claim  when  there 
is  no  difference  beeween  us  as  to  the  prin- 
ciple. We  should  have  some  words  which, 
while  conserving  intercolonial  free-trade 
to  the  full,  will  preserve  equality  of  rights 
as  between  Victoria  and  New  South  Wales. 
We  have  given  way  to  New  South  Wales 
with  regard  to  not  abridging  her  right  as 
to  the  rivers,  and  surely  we  are  entitled 
to  some  consideration  in  regard  to  our 
railways,  and  to  leave  the  Federal  Parlia- 
ment or  such  other  tribunal  as  we  choose 
to  appoint  to  say  that  there  is  no  unjust 
intercourse  between  two  states. 

Mr.  DEAKIN  (Victoria).— The  con- 
siderations which  my  honorable  friend  (Mr. 
Isaacs)  has  offered  resolve  themselves  into 
two,  and  these  I  venture,  with  all  defer- 
ence, to  press  on  the  leader  of  the  Con- 
vention. In  the  first  place,  I  take  it  that 
if  this  clause  had  been  the  product  of  the 
present  Drafting  Committtee  we  should 
never  have  seen  the  words  "absolutely 
free."  From  the  Bill  of  1891  we  adopted 
a  number  of  phrases  which  we  have  since 
seen  the  necessity  of  considerably  qualify- 
ing in  order  to  express  more  directly  and 
distinctly  the  exact  meaning  we  desire  to 
convey.  Our  purpose  is  to  convey  our 
meaning,  and  not  to  accomplish  more  than 
is  necessary  to  fulfil  the  purpose  we  have 
in  view.  These  words  are  not  known  to 
the  American  Constitution,  and,  so  far  as  I 
am  aware,  are  unknown  in  any  other  Con- 
stitution. Consequently,  their  operation 
is  largely  a  matter  for  legal  speculation  j 
and  inquiry.     So  far  as  they  imply  the! 


removal  of  evervt  king  in  the  nature  of  an 
obstruction  placed  in  the  way  of  inter- 
colonial trade  by  any  state  they  have  our 
hearty  approval.  The  only  question  is 
whether  the  words  in  their  present  con- 
nexion and  novel  combination  do  not  go 
further  than  the  removal  of  obstructions, 
and  imply  the  power  to  interfere  in  re- 
gard to  matters  which  may  be  considered 
to  affect  absolute  freedom  of  trade  and 
intercourse. 

Mr.  Barton.  —  No ;  because  they  are 
specifically  restricted  to  trade  and  inter- 
course between  states  or  among  states. 

Mr.  DEAKIN.— That  is  a  very  im- 
portant limitation.  Without  that  the 
danger  I  have  just  expressed  would  be 
unmitigated  ;  with  that  it  raises  the  ques- 
tion of  state  right.  I  do  not  wish  to 
allude  now  to  the  railway  clauses,  but 
understand  that  the  sum  and  substance 
of  these  clauses — the  bulk  of  which  were 
not  adopted  on  the  request  of  Victoria, 
but  which  were  adopted  against  the 
votes  of  Victorian  representatives  —  was 
settled  on  the  basis  of  the  preservation 
of  the  statu  quo,  or  its  modification 
equally  all  round.  No  colony  was  to 
be  exceptionally  injured,  none  was  to 
be  specially  benefited.  Trade  and  com- 
mercial intercourse  were  to  be  abso- 
lutely free ;  but  so  far  as  these  colo- 
nies were  at  present  competitors,  they 
were  to  be  left  free  to  compete  one 
with  another  by  any  commercial  means 
they  chose  to  employ  which  did  not 
interfere  with  trade  and  commerce.  The 
Right  Hon.  the  Premier  of  New  South 
Wales  has  put  a  series  of  illustrations 
within  the  last  few  minutes,  which  clearly 
illustrate  and  elucidate  that  principle. 
But  the  question  I  want  to  suggest  to  the 
leader  of  the  Convention  is  whether,  when 
limited  by  the  words  "among  the  states," 
the  application  of  the  clause  would  not  go 
further  than  Mr.  Reid  has  assumed ; 
whether  they  do  not  forbid  only  one  kind 
of  state  competition  1  If  those  words  be 
taken  to  require  absolute  freedom  of 
trade     between     the     states,     and    only 
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between  them,  they  may,  by  impli- 
cation, injure  us  for  the  benefit  of  New 
South  Wales.  I  have  no  hesitation 
in  asking  the  consideration  of  the  leader 
of  the  Convention  and  of  the  members  of 
the  Drafting  Committee  to  that  particular 
issue  before  they  meet  us  again  on  Wed- 
nesday next.  We  labour  under  this 
difficulty,  that  Victoria  is  the  only  colony 
interested  in  this  question. 

Mr.  Barton. — My  difficulty  is  that  I 
really  can't  understand  what  difficulty 
exists. 

Mr.  DEAKIN. — The  general  intent  of 
the  railway  clauses  is  to  establish  the 
statu  quo  as  between  states  competing  for 
traffic,  or  to  modify  it  equally  to  all  con- 
cerned. If  that  be  so — if  the  railway 
clauses  leave  the  states  free  to  compete 
for  traffic,  which  is  open  to  more  than 
one  state — then  when  we  come  to  this 
clause,  we  ask  whether  it  does  not 
limit  its  operation  to  trade  and  commerce 
passing  between  the  states ;  whether  it 
does  not  operate  so  as  to  prevent  Victoria 
from  competing  by  offering  concession 
rates  for  goods  obtained  beyond  its  own 
boundaries ;  while  it  leaves  the  rival 
colony  of  New  South  Wales  free  to  make 
any  reductions  she  pleases,  because  those 
goods  are  produced  in  its  own  terri- 
tory \ 

Mr.  Barton. — That  does  not  arise  under 
this  clause  ;  it  may  arise  under  the  pre- 
ference clause.  I  really  cannot  under- 
stand your  difficulty. 

Mr.  Isaacs. — If  Victoria  charged  a 
higher  rate  for  New  South  Wales  produce 
than  she  charged  for  Victorian  produce, 
would  it  not  be  a  violation  of  this  clause  ? 

Mr.  Barton. — I  very  much  doubt 
whether  it  would.  I  do  not  see  very 
easily  how  that  can  be.  It  might  be  a 
preference;  it  is  simply  a  charge  for 
services  rendered. 

Mr.  Reid. — Trade  is  perfectly  free  all 
the  same. 

Mr.  Barton. — I  think  somebody  has 
got  hold  of  a  bogy  here  to-night. 

{Mr.  Deakin. 


Mr.  Reid. — Does  not  Mr.  Deakin  think 
that  on  some  other  clause  he  can  get  what 
he  wrants  1  He  will  not  do  it  on  this 
clause,  because  the  amendment  has  been 
defeated. 

Mr.  DEAKIN.  — I  rose  for  the  purpose 
of  emphasizing  the  appeal  which  the  At- 
torney-General of  Victoria  has  made,  and 
which  I  repeat.  I  shall  be  satisfied, 
although  not  fortunate  enough  to  make 
myself  understood  by  the  leader,  if  he 
reconsiders  the  effect  of  this  clause  upon 
the  clauses  relating  to  railway  rates.  I  do 
not  say  that  I  share  the  alarm  to  the 
same  extent  as  the  Attorney- General  of 
Victoria,  but  it  appears  to  me  to  be  a 
matter  which  is  not  as  clear  as  the  leader 
of  the  Convention  thinks  it  is. 

Mr.  Barton.— If  I  find  it  is  not  clear 
I  shall  be  the  first  to  confess  it. 

Mr.  DEAKIN.— That  is  why  I  make  this 
appeal  with  perfect  confidence,  and  shall 
be  satisfied  with  the  result. 

Mr.  Barton. — Do  you  wish  me  to  care- 
fully read  the  Hansard  report  of  to-night's 
debate  % 

Mr.  DEAKIN.— Yes;  if  the  honorable 
member  has  not  been  able  to  catch  the 
point  now  as  to  the  general  effect  of  this 
clause  on  the  particular  provisions  of  the 
railway  clauses.  I  ventured  to  rise  because 
Victoria  is  the  only  colony  interested.  Vic- 
toria is  not  represented  on  the  Drafting 
Committee,  whose  members,  with  the  best 
will  in  the  wrorld  and  every  possible  effort 
to  do  justice  to  the  circumstances  of  the 
case,  cannot  be  as  familiar  with  the  cir- 
cumstances of  Victoria  as  we  are,  and  can- 
not see  the  difficulty  from  our  point  of 
view,  unless  they  look  through  our  spec- 
tacles. If  they  do  that,  they  will  possibly 
see  the  ground  of  this  alarm,  which,  of 
course,  may  be  quite  insufficient ;  but  it 
was  because  I  felt  that  otherwise  this 
peculiar  position  wrould  not  be  readily  rea- 
lized by  the  Drafting  Committee  that  I 
rose  to  make  this  statement. 

Mr.  BARTON  (New  South  Wales).— I 
think  my  friends  will  agree  with  me  that 
any    further    discussion   of    this    subject 
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to-night  will  he  futile.    Mr.  Isaacs  aud  Mr. 

Deakin  have  put  their  position  fully.  I 
have  nol  been  able  to  follow  them,  but  1 
will  read  the  Hantard  report  of  to  night's 
debate,  and  I  will  do  everything  I  ean  to 
Blaster  the  position  which  they  have  .set 
out  ;  and  although  I  cannot  promise  to 
look  at  tin'  matter  through  their  spec- 
tacles, 1  will  look  at  it  with  my  own  eyes, 
in  the  light  that  their  speeches  fur- 
nish me.  If  I  then  become  not  merely 
convinced  that  they  are  right,  but  even  if  I 
feel  a  very  serious  doubt  whether  this  clause 
will  not  do  some  injustice,  I  will  do  what 
1  can  to  get  the  Drafting  Committee  to 
make  the  matter  acceptable  to  honorable 
members,  always  reserving  to  myself,  if  I 
think  the  clause  is  clear,  the  right  to  make 
no  alteration  whatever. 

Mr.  GRANT  (Tasmania). — It  seems  to 
me  that  the  arguments  of  the  Hon.  the 
Attorney-General  of  Victoria  and  of  the 
Hon.  Mr.  Deakin  are  founded  on  the  fal- 
lacy that,  under  this  Bill  as  we  are  likely 
to  pass  it,  Victoria  will  be  allowed  to 
maintain  her  preferential  rates  to  the 
border  ;  but  under  these  clauses  they  will 
be  entirely  done  away  with.  The  pre- 
ferential rates  will  be  merged  in  a  rate 
which  is  uniform.  Therefore,  we  may 
just  as  well  proceed  to  pass  this  clause  as 
it  is. 

The  clause  was  agreed  to. 

Clause  90.  —  Until  the  imposition  of  uniform 
duties  of  customs — 

I.  The  Commonwealth  shall  credit  to  each 
state  the  revenues  collected  therein 
from  the  duties  of  customs  and  of 
excise,    ar.d    in    the  performance  of 
services  and  the  exercise  of  powers 
transferred   from   the   8tat3   to  the 
Commonwealth  under    this   Consti- 
tution. 
ii.  The  Commonwealth  shall  debit  to  each 
state — 
(a)  the  expenditure  therein  of  the  Com- 
monwealth in  the  collection  of 
duties  of  customs  and  of  excise, 
and  in  the  performance  of  the 
services  and  the  exercise  of  the 
powers    transferred     from    the 
state     to     the     Commonwealth 
under  this  Constitution. 


(b)  the  proportion  of  the  state,  accord- 
ing to  the  Bomber  of  its  people, 
in  the  expenditure  of  the  Com 
monwealth   Incurred  by  reason 
of  the  original  powers  given  to 
it  by  tins  Constitution. 
Bnt  any  expenditure   of   the  Com- 
monwealth originated  by  the  require- 
ments   of     the     Commonwealth    in 
respect  of  services  or  powers  trans- 
ferred, and  not  incurred  solely  for  the 
maintenance  or  continuance  in  any 
state  of  the  services  existing  at  the 
time  of  the  tranfer,  shall  be  taken  to 
he  incurred  by  reason  of  the  original 
powers  given  to  the  Commonwealth 
by  this  Constitution, 
in.   The  Commonwealth   shall  pay  to  each 
state  month  by  month  the  balance 
(if  any)  in  favour  of  the  state. 
Sir      PHILIP      FYSH     (Tasmania).— I 
beg  to  move — 

That  the  following  new  sub-section  be  added 
to  the  clause,  to  follow  sub-section  (i) : — 

The  Commonwealth  shall  credit  each  state 
with  the  full  amount  of  the  uniform  duty 
chargeable  on  the  importation  of  goods  imported 
into  a  colony,  province,  or  state,  but  which, 
under  conditions  of  section  89,  have  passed 
for  home  consumption  into  another  state. 
Provision  has  been  made  by  the  Finance 
Committee,  as  embodied  in  clause  92  as  it 
now  stands,  in  sub-section  (1),  that  during 
the  first  five  years  after  the  imposition  of 
uniform  duties  of  customs  the  duties 
which  arise  from  the  home  consump- 
tion of  goods  in  the  various  states 
shall  be  credited  to  the  states  wherein 
that  consumption  takes  place  ;  and,  al- 
though the  duties  may  have  been 
collected  elsewhere,  yet  when  the  goods 
have  entered  another  state  for  consump- 
tion the  duties  "  shall  be  taken  to  have 
been  collected,  not  in  the  former,  but  in 
the  latter  state."  Now,  subsequently, 
an  addition  has  been  made  to  a  former 
clause  (clause  89)  which  reads  thus  : — 

But  notwithstanding  anything  in  this  Con- 
stitution, goods  imported  before  the  imposition 
of  uniform  duties  of  customs  into  any  state,  or 
into  any  colony  or  province  which,  whilst  the 
goods  remain  therein,  becomes  a  state,  shall,  on 
thence  entering  another  state  within  two  years 
after  the  imposition  of  such  duties  be  liable  to 
the  duty  (if  any)  chargeable  on  the  importation 
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of  such  goods  into  the  Commonwealth,  less  the 
duty  (if  any)  which  was  paid  in  respect  of  the 
goods  ou  their  importation. 

That  was  inserted  for  the  purpose  of  pro- 
tecting the  consuming  states  with  respect 
to  their  duties  in  connexion  with  goods 
which  had  been  imported  prior  to  the  im- 
position of  uniform  duties  into  such  a  state 
as  Victoria  or  New  South  Wales.  It  would 
follow  from  this  sub-section  that,  when 
the  goods  are  consumed  in  a  state  into 
which  they  were  not  originally  imported, 
the  duty  arising  therefrom  would  at- 
tach to  the  state  wherein  they  were  con- 
sumed. Goods  may  havebeen  imported  into 
Victoria  under  a  10  per  cent.  Tariff,  and 
might  ultimately  pass  for  consumption  into 
Tasmania  under  the  uniform  Tariff,  which 
might  be  20  per  cent.  But  Tasmania 
"would  only  be  able  to  collect  10  per  cent., 
although  she  should  be  entitled  to  the 
full  20  per  cent,  thereon.  This  is  a  more 
important  matter  than  some  honorable 
members  may  think.  I  have  taken,  for 
example,  figures  concerning  importations 
from  Victoria  to  Tasmania  in  the  year  1896. 
They  amounted  to  £427,000 ;  £283,000 
worth  of  these  were  British  or  foreign 
products  which  paid  duty  in  Victoria,  but 
were  not  consumed  in  Victoria.  Again,  ex- 
ports from  Victoria  to  Western  Australia  in 
the  same  year  amounted  to  £2,000,000,  but 
£450,000  worth  of  those  were  not  inter- 
colonial goods  at  all,  but  British  and  foreign 
products.  Again,  in  the  same  year,  goods  to 
the  value  of  £846,000  were  imported  from 
Victoria  to  South  Australia,  of  which 
£283,000  worth  were  British  and  foreign 
products.  Victoria,  therefore,  was  the 
larger  exporter  to  these  other  three  states, 
and  judging  from  my  experience  will  con- 
tinue to  be  so.  In  regard  to  Tasmania,  it 
will  be  seen  £283,000  worth  of  British  and 
foreign  goods  were,  first  of  all,  imported 
into  Victoria  and  paid  duty  there — for  ex- 
ample, 10  percent. — but  were  consumed  in 
Tasmania,  where,  say,  they  would  pay 
10  per  cent,  more,  making  the  20 
per  cent,  which  we  may  assume  would 
be  the  Federal  Tariff.  Thus  Tasmania 
[Sir  Philip  Fysh. 


will  only  collect  10  per  cent.,  whilst  Vic- 
toria has  collected  10  per  cent. ;  whereas 
Tasmania  should  have  collected  the  full 
20  per  cent,  of  the  uniform  Tariff.  Con- 
sequently, when  we  were  considering  the 
paragraph  I  have  quoted  from  clause  89,  I 
called  attention  to  this  matter,  and  Mr. 
Holder  suggested  that  it  would  be  better 
for  an  amendment  to  be  made  in  clause 
90.  I  therefore  postponed  the  proposal 
which  I  then  made  to  the  Convention  to 
add  another  paragraph  to  clause  89,  with 
a  view  of  meeting  what  I  think  was  a  very 
proper  suggestion  of  Mr.  Holder,  with 
which  the  Treasurer  of  Victoria  (Sir 
George  Turner)  agreed.  My  intention  is 
that  every  state  should  receive  the  full 
benefit  of  the  duty  on  the  goods  con- 
sumed in  that  state. 

Mr.  McMillan. — You  are  only  repeat- 
ing what  is  already  in  the  clause. 

Sir  PHILIP  FYSH.— If  the  honorable 
member  can  show  me  that  it  is  in  the 
clause  already,  I  shall  be  content  to  with- 
draw my  amendment. 

Sir  John  Forrest. — It  seems  to  me 
you  want  the  duty  on  goods  not  con- 
sumed in  your  state. 

Sir  PHILIP  FYSH.— No,  I  only  pro- 
pose to  take  the  full  amount  of  duty  on 
goods  consumed  in  a  state. 

Mr.  Glynn. — But  you  are  crediting  it 
to  the  wrong  state — not  the  one  that  con- 
sumes, but  the  one  that  despatches 
goods. 

Sir  PHILIP  FYSH.— The  goods,  in  the 
instance  I  mentioned,  are  consumed  in 
Tasmania.  The  Commonwealth  duty  is 
20  per  cent.,  but  Tasmania  can  only 
collect  10  per  cent.,  inasmuch  as  the 
goods  have  already  paid  10  per  cent,  in 
Victoria. 

Mr.  Glynn. — That  is  right  as  far  as  it 
goes,  but  the  clause  does  not  say  that  the 
10  per  cent,  is  to  be  taken  by  Victoria. 

Sir  PHILIP  FYSH.— If  the  honorable 
member  will  look  at  the  amendment  which 
I  have  framed,  he  will  understand  my 
position.  I  am  sorry  that  I  have  not  had 
the  advantage  of  consulting  the  Drafting 
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Committee  with  regard  to  it,  but  I  hope 
that  they  will  take  oare  thai  the  purpose  I 

have  in  view  is  carried  out.  If  the  prin- 
ciple be  adopted  by  the  Convention  the 
phraseology  may  be  left  to  the   Drafting 

Committee. 

Sir  John  Furkkst. — This  would  uot  be 
for  long,  but  only  at  the  beginning. 

Sir  PHILIP  FYSH. —  Only  for  two 
rears  prior  to  the  imposition  of  the  uniform 
Tariff',  in  which  two  years  a  large  quan- 
tity of  goods  may  be  stocked  up  in  Vic- 
toria, at  a  low  rate  of  duty,  say  5,  10, 
or  15  per  cent,  ad  valorem,  which  in 
a  certain  year  after  the  uniform  Tariff 
is  imposed  shall  be  re-exported  to 
Tasmania,  Western  Australia,  or  South 
Australia.  I  have  pointed  out  that  the 
amount,  so  far  as  Tasmania  is  concerned, 
is  £ 2 83,000,  with  regard  to  South  Austra- 
lia £283,000,  and  Western  Australia 
£450,000  a  year.  That  is  the  amount  of 
the  import.  I  am  asked  by  Mr.  McMillan 
what  amount  I  estimate  as  the  loss  to  each 
of  these  three  states.  That  is  impossible 
to  say. 

Mr.  Brio. — It  is  too  small  at  this  hour 
of  the  morning. 

Sir  PHILIP  FYSH.— It  may  be,  so  far 
as  the  right  honorable  member  is  con- 
cerned, but  I  am  sorry  he  does  not  consider 
the  needs  of  the  smaller  states.  It  is  my 
duty  to  see  that,  if  it  is  only  £10,000,  it 
would  be  a  considerable  percentage  on 
£283,000  ;  or,  if  it  is  only  £5,000,  I  do 
not  see  why  the  smaller  states  should  not 
enjoy  the  benefit  of  even  £5,000.  It  is 
not  so  much  a  question  of  amount  as  a 
question  of  accuracy.  The  purpose  of  the 
Finance  Committee  was,  as  shown  in 
clause  92,  to  give  to  each  state  the  full 
amount  of  the  duty  upon  goods  consumed 
in  that  state.  When  the  sub-section  of 
clause  89  was  proposed  it  became  obvious 
to  those  who  had  thought  over  the  matter 
that  an  omission  had  taken  place.  There- 
fore, I  called  attention  to  the  consequen- 
tial amendment  necessary,  and  I  ask  the 
Convention  to  consider  the  matter  in  order 
that  the  Drafting  Committee  may  include 


it  in  the  Bill.  I  want  the  principle  to 
be  affirmed  by  the  ConTention  thai   the 

Commonwealth  shall  credit  each  state  with 

the  full  amount  of  the  uniform  duty 
chargeable  on  goods  imported  into  the 
state.  Clause  si)  points  out  the  condi- 
tions which  are  to  be  observed.  If  goods 
are  imported  into  Victoria  or  New  South 
Wales  prior  to  the  imposition  of  a  uniform 
Tariff,  and  if  those  goods  were  exported 
at  a  higher  rate  under  the  uniform  Tariff 
to  Tasmania,  South  Australia,  or  Western 
Australia,  those  three  states  which  con- 
sumed the  goods  should  have  the  full 
amount  credited  to  them  of  the  duty  paid 
upon  the  goods. 

Mr.  McMillan. — Will  it  make  much 
difference  1 

Sir  PHILIP  FYSH.— I  am  referring 
to  the  Victorian  Tariff.  So  far  as  New 
South  Wales  is  concerned,  being  almost  a 
free-trade  colony,  goods  coming  to  that 
state  when  re-exported  to  Tasmania  would 
make  very  little  difference.  But  when  I 
found  that  goods  of  the  value  of  £1,000,000, 
are  exported  from  Victoria  to  the  three 
smaller  states,  and  that  under  the  Vic- 
torian Tariff  these  goods  pay  a  duty  of 
10  per  cent.,  I  saw  that  the  item  was 
worth  consideration,  and  I  would  not  be 
discharging  my  duty  to  Tasmauia,  at  any 
rate,  if  I  did  not  call  attention  to  this 
matter.  Whether  it  be  a  matter  of 
£5,000  or  £10,000 

Mr.  McMillan. — It  may  be  only  £1,000 
a  year. 

Sir  PHILIP  FYSH.— The  honorable 
member  cannot  say  that,  because  I  have 
investigated  the  Tariff,  and  whatever  the 
amount  is,  it  is  to  be  credited  under  one 
clause  of  the  Bill,  and  it  should  be  under 
another. 

Mr.  WALKER  (New  South  Wales).— 
The  honorable  member  in  one  sense  is  per- 
fectly right,  but  his  proposal  would  not  be 
fair  to  a  free-trade  colony  like  New  South 
Wales.  If  goods  are  sent  from  New  South 
Wales  to  Tasmania  on  which  duty  has  to 
be  calculated   under   the  Federal   Tariff; 
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that  will  be  shown  to  the  credit  of  Tas. 
mania,  according  to  the  duty  at  the 
higher  rate,  and  New  South  Wales  would 
be  debited  with  that  amount,  although 
that  colony  would  not  be  credited  with 
the  duties  on  the  goods.  That  would  be 
absolutely  unfair  to  New  South  Wales, 
and  I  think  the  honorable  member  had 
better  leave  things  as  they  are. 

Sir  Philip  Fysh'a  amendment  was  nega- 
tived without  a  division. 

Mr.  GLYNN  (South  Australia). — I  hope 
some  members  of  the  Drafting  Committee 
will  consider  this  matter.  Sir  Philip 
Fysh  has  made  out  a  very  good  case,  which, 
I  think,  is  absolutely  unanswerable.  Un- 
fortunately, the  sub-section,  as  drafted, 
does  just  the  opposite  to  what  is  intended. 
The  clause  was  agreed  to. 
Sir  EDWARD  BKADDON  (Tasmania). 
I  beg  to  move — 

That  the  following  new  clause  be  inserted, 
to  follow  clause  90  : — 

The   net   revenue  from  Customs  and  Excise 
shall  be  applied  as  follows  : — 

(a)  Not  more  than  one-twentieth  of  such 
net  revenue  shall  be  applied  towards 
the  expenditure  of  the  Common- 
wealth in  the  exercise  of  its  original 
powers. 
{b)  Not  more  than  four-twentieths  of  such 
net  revenue  shall  be  applied  towards 
the  expenditure  of  the  Common- 
wealth in  making  good  the  net  loss 
on  the  services  taken  over, 
(c)  The  balance  of  such  net  revenue  remain- 
ing after  the  application  of  the  sums 
actually  applied,  pursuant  to  the 
last  preceding  paragraphs  (a)  and  (&), 
shall  be  distributed  amongst  the 
states. 

At  this  hour  of  the  morning,  and  in  the 
condition  of  sleepiness  I  am  at  the  present 
moment,  I  am  afraid  I  shall  not  do  justice 
to  the  motion.  I  do  not  think  it  requires 
many  words  to  explain  what  this  clause  is, 
and,  I  hope,  to  induce  honorable  members 
to  support  me.  Still  I  could  have  wished 
to  propose  it  at  an  earlier  hour  of  the 
sitting,  and  so  have  done  more  justice  to 
it.  What  I  am  asking  for  in  the  first 
place  is  to  provide  for  the  expenditure  of 
the  Federal  Government ;  in  the  second 
[Mr.  Walker. 


place,  that  the  Federal  Government  shall 
raise  sufficient  money  to  carry  on  the 
affairs  of  the  Commonwealth  and  the 
affairs  of  the  states  ;  and  in  the  third  place, 
that  there  be  granted  a  certain  fixed  por- 
tion of  the  revenue  collected  to  the  con- 
tributing states. 

Mr.  McMillan. — That  cannot  be  done. 

Sir  EDWARD  BRADDON.— I  would 
remind  my  honorable  friend  that  he  does 
not  express  the  opinion  of  everybody.  I 
think  it  can  be  done  very  simply.  The 
expenditure  under  the  first  head  of  the 
proposed  new  clause  has  been  estimated 
at  something  like  £300,000,  and  under  the 
second  head  at  £1,200,000,  making  a  total 
of  £1,500,000,  or  a  million  and  a  half  to 
be  supplied  for  the  purposes  of  the  Com- 
monwealth. Taking  the  total  net  revenue 
from  Customs  and  Excise  at  £6,000,000, 
that  will  leave  four  and  a  half  millions  to 
be  distributed  among  the  various  states. 
We  have  heard  many  appeals  made 
in  this  Convention  that  if  the  Bill  is 
framed  in  a  certain  way  delegates 
cannot  go  back  and  recommend  it  to  their 
people.  I  do  not  know  how  it  is  with 
other  states,  but  I  may  say,  with  the  most 
perfect  truthfulness,  that  unless  this  pro- 
vision be  made  I  see  no  hope  whatever  of 
recommending  the  Bill  to  the  people  of 
Tasmania.  What  the  people  will  ask 
their  representatives  on  their  return  to 
the  colony  will  be — "  What  guarantee  can 
you  give  us  of  the  position  we  shall 
occupy  financially  when  we  enter  this 
Federation1?"  Without  this  clause  we 
should  be  absolutely  hopeless  and  help- 
less, and  should  be  able  to  give  no  answer 
whatever  as  to  the  position  in  which  the 
people  will  stand  when  we  are  united.  All 
this  absence  of  ability  to  give  a  satisfac- 
tory reply,  accompanied  by  a  series  of 
leaflets  from  Mr.  Coghlan,  telling  Tas- 
mania— because  T  suppose  the  people  will 
see  those  leaflets  —  that  their  entrance  into 
federation  means  for  them  a  hopeless  state 
of  their  financial  affairs 

Mr.  Barton. — Tasmania  does  not  seem 
to  believe  Mr.  Coghlan. 
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Sir  EDWARD  BRADDON.  Hut  then 
is  the  fact  confronting  us  t  hat  these  matters 
have  been  made  public  through  the  i 
and  will  necessarily  reach  the  people.  The 
fust  question  put  by  tin-  people  to  their 
representatives  on  their  return  will,  as  I 
laid  before,  be  "  Well,  bow  shall  we  stand 
as  to  revenue?     How  much  revenue  shall 

We  have  secured  to  US    Ollt  Off  Customs  and 

Excise,  to  which  we  look  at  the  present 
moment  for  the  payment  of  interest  on 
our  debt,  and  to  which  we  always  look  as 
the  main  part  of  our  revenue?"  The 
Tasmanian  representatives  have  to  return 
to  their  colony  and  say  that  they  can  with 
confidence  ask  the  people  to  vote  for  the 
Bill,  because  the  representatives  know  the 
country  will  be  left  in  a  sound  financial 
position. 

Mr.  DOUGLAS  (Tasmania).— Although 
I  do  not  agree  altogether  with  the  state- 
ment of  Sir  Edward  Braddon  in  regard  to 
the  position  of  Tasmania,  I  quite  agree 
with  the  motion.  Tasmania  is  not  only 
able  to  meet  her  engagements,  but  also  to 
have  a  large  surplus  at  the  end.  At  the 
present  time  Victoria  is  paying  all  our 
debts,  and  is  contributing  daily  to  the 
release  of  our  capital.  With  the  assist- 
ance of  Victoria  there  is  no  doubt  we 
shall  meet  all  our  engagements,  whether 
at  the  present  or  any  other  time.  But 
the  motion  is  a  good  one.  It  states  that 
the  Eederal  Parliament  shall  only  be  able 
to  take  out  of  our  revenue  a  certain  sum. 
We  know  the  amount  we  can  raise,  and 
we  know  that  the  amount  taken  should 
only  be  a  certain  quota  of  the  amount 
so  raised.  There  can,  therefore,  be  no 
danger  to  Tasmania  from  coming  into 
the  arrangement  under  existing  circum- 
stances. I  take  a  more  hopeful  view 
than  Sir  Edward  Braddon  of  our 
position  and  of  the  way  from  day  to  day 
that  position  is  being  improved.  We  have 
already  gone  through  a  time  of  difficulty, 
and  we  had  no  doubt  to  go  into  taxation 
to  a  considerable  extent.  Those  days  have 
gone  by,  and  we  are  now  reaping  the  bene- 
fit of  our  curtailment  of  expenditure.    We 


have  already  decided  to  increase  payment 

to  our  civil  servants  in  all  directions,  and 
we  arc  going  On  prosperously.    At  the  - 

time,  1  agree  with  Sir  Edward  Braddon 
that  it  is  desirable  to  come  to  some 
decision  as  to  the  mode  of  dividing  our 
revenue,  and   I  think  the  proposal  ifl  a  good 

meansof  carrying  such  adecision  into  effect. 

1  therefore  hope  the  committee  will  decide 
to  give  to  the   colony  from  which  1  come 
the  benefits  sought  by  the  proposal  of  the 
Right  Hon.  Sir  Edward  Braddon. 

Question — That  the  clause  proposed  to 
be  inserted  be  so  inserted    -put. 
The  committee  divided — 

Ayes       ...  ...  ...     21 

Noes       ...  ...  ...     18 

Majority  for  the  proposed  clause       3 


Brown,  N.  J. 
Cockbam,  Dr.  J.  A 
Deakin,  A. 
Douglas,  A. 
Forrest,  Sir  J. 
Fraser,  S. 
Gordon,  J.  H. 
Grant,  C.  H. 
Holder,  F.  W. 
Isaacs,  I.  A. 
Kingston,  C.  C. 

Abbott,  Sir  J.  P. 
Briggs,  H. 
Blanker,  J.  N. 
Carruthers,  J.  H. 
Downer,  Sir  J.  W. 
Glynn,  P.  M. 
Hackett,  J.  W. 
Hassell,  A.  Y. 
Howe,  J.  H. 
Leake,  G. 


A  vis. 

Lewis,  N.  E. 
Lyne,  W.  J. 
Moore,  W. 
Peacock,  A.  J. 
Quick,  Dr.  J. 
Solomon,  V.  L. 
Trenwith,  W.  A. 
Turner,  Sir  G. 
Zeal,  Sir  W.  A. 
Teller. 
Braddon,  Sir  E.  N.  C. 

Noes. 

Lee.  Steere,  Sir  J.  G. 
McMillan,  VV. 
O'Connor,  R.  E. 
Reid,  G.  H. 
Symoii,  J.  H. 
Venn,  H.  \V. 
Walker,  J.  T. 


T,  Her. 
Barton,  E. 

Question  so  resolved  in  the  affirmative. 

Clause  92  (Payment  to  each  state  for 
five  years  after  uniform  Tariff), 

The  CHAIRMAN.— I  presume  that, 
after  the  division  just  taken,  the  honorable 
and  learned  member  (Mr.  Deakin)  does 
not  wish  to  have  clause  92  reconsidered. 

Mr.  DEAKIN  (Victoria).— When  the 
Drafting  Committee  come  to  look  at  the 
clause    that    has    just    been    inserted,     I 
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would  suggest  that  they  may  see  in  the 
amendment  of  which  I  have  given  notice 
the  principle  underlying  this  proposal. 
This  principle  may  not  appear  upon  the 
face  of  the  clause  itself,  but  I  think  that 
my  amendment  would  give  the  members 
of  the  committee  an  indication  of  it. 
The  clause  was  agreed  to. 

Clause  93. — After  five  years  from  the  imposi- 
tion of  uniform  duties  of  customs,  the  Parlia- 
ment may  provide  for  the  monthly  distribution 
among  the  several  states,  on  such  basis  as  it 
deems  fair,  of  all  surplus  revenue  over  the  ex- 
penditure of  the  Commonwealth. 

Mr.  GLYNN  (South  Australia).— Hon- 
orable members  will  see  that  I  have  given 
notice  of  an  amendment  to  provide  for  a  per 
capita  distribution  of  the  surplus  after  the 
expiration  of  ten  years.  Therefore,  I  beg 
to  move — 

That  after  the  word  "  customs  "  the  following 
wrords  be  added,  "  and  thereafter  for  a  further 
period  of  five  years." 

The  reason  why  I  make  this  proposal 
again  is  that  upon  the  last  occasion  it  was 
not  considered  at  any  great  length,  and 
when  the  general  financial  clauses  were 
under  discussion  several  honorable  mem- 
bers expressed  themselves  as  being  opposed 
to  allowing  the  method  of  distribution  to 
be  left  to  the  determination,  from  time  to 
time,  of  the  Parliament.  Following  the 
example  of  the  politicians  of  Laputa,  how- 
ever, they  voted  indirect  opposition  to  their 
declarations.  After  the  expiration  of  ten 
years  we  may  expect  to  find  that  the 
contributions  from  the  various  states 
through  the  Customs  and  Excise  will  be 
practically  equal.  There  may,  of  course, 
be  differences.  From  year  to  year  there 
are  differences  of  contribution  within  the 
states  themselves.  In  a  consolidation 
of  30,000,000  or  40,000,000  people,  there 
are  differences  in  the  contributions  from 
one  part  and  another,  but  that  does  not 
make  a  difference  in  the  way  in  which 
the  various  parts  of  the  consolidation  are 
treated.  No  subsidies  are  granted  to  the 
particular  part  of  the  consolidation  from 
which  the  contribution  in  any  one  year  is 
[Mr.  DeaJcin. 


greater  than  the  contribution  from  another 
part.  It  will  be  the  same  in  this  Federa- 
tion. 

Sir  John  Forrest. — Are  you  not  pre- 
pared to  trust  the  Federal  Parliament  ? 

Mr.  GLYNN.  — No  ;  and  for  this  reason. 
The  honorable  and  learned  member  (Mr. 
Isaacs)  pointed  out  to-day  what  would  be 
the  position  of  the  various  states  in  the 
scramble  for  a  portion  of  the  surplus. 
Every  year  you  will  have  the  question  of 
the  adjustment  of  the  surplus  turning  up. 
The  states  will  be  continually  begging  for 
more,  and  there  will  be  continual  quarrels 
about  the  distribution.  We  have  a  very 
good  object-lesson  in  regard  to  this  mat- 
ter in  Canada  in  relation  to  subsidies. 
Although  there  may  be  differences  of  con- 
tribution, if  you  take  the  average  of  ten 
years  you  will  find  that  the  contributions 
will  be  approximately  the  same.  If  that 
is  so,  on  what  ground  should  we  allow  the 
Federal  Parliament  to  distribute  the  sur- 
plus from  time  to  time  as  they  think 
fit  1  Some  honorable  members  may  say 
on  the  ground  that  the  needs  of 
the  states  will  differ.  But  we  are  not 
federating  on  the  principle  of  giving 
subsidies  to  states  to  cover  local  deficits. 
Surely  we  are  not  to  say  that  if  a  state 
has  made  a  bungle  of  the  local  finances) 
and  there  is  a  deficit,  that  deficit  is  to  be 
covered  out  of  the  federal  surplus.  The 
Federal  Parliament  will  have  no  control 
over  the  policy  of  the  states,  and  they 
cannot  be  asked  to  grant  votes  in  aid  to 
cover  deficits  in  the  local  revenue.  We 
may  fairly  expect  that  after  ten  years  the 
per  capita  contribution  from  Customs  will 
be  the  same,  and  we  ought  to  put  some 
limit  to  the  time  within  which  the 
Parliament  can  apportion  the  sur- 
plus otherwise  than  on  a  per  capita 
basis.  I  would  ask  the  members  of 
the  Convention  to  follow  the  policy 
that  has  been  adopted  in  almost  every 
Federation.  There  is  not  a  Federation  in 
the  world  in  which  this  principle  of  allow- 
ing the  Parliament  to  periodically  change 
the    apportionment    of    the    surplus    has 
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been  adopted.  It  lias  not  been  adopted 
in  Germany,  America,  or  Switaerland,  and 
what  is  there  to  justify  the  application  of 

this  principle  in  the  Australian  Federa- 
tion ?     I  would  ask  honorable  members 

to  reconsider  the  hasty  vote  they  gave  on 
a  former  occasion,  and  to  agree  to  this 
amendment. 

Mr.  McMILLAN  (New  South  Wales). 
—  We  must  be  careful  at  this  late 
hour  not  to  stultify  by  our  vote  what 
we  have  done  hitherto.  We  have  laid 
it  down  as  a  principle  that  there 
shall  be  five  years'  breathing  time 
in  this  Commonwealth,  in  which  those 
who  have  to  deal  with  public  affairs  shall 
have  an  opportunity  afforded  to  them  of 
considering  what  is  best  to  be  done.  It 
is  arrogating  too  much  to  ourselves  to  say 
that,  at  the  end  of  ten  years,  we  shall 
adopt  any  particular  basis  for  the  distri- 
bution of  the  surplus.  We  have  here  a 
country  of  a  very  peculiar  character. 
States  may  be  subdivided  and  again  sub- 
divided within  the  next  twenty  or  thirty 
years,  and  we  have  no  knowledge  of  the 
conditions  which  may  exist  then.  It 
would  he  far  better  for  us  to  leave  it  to 
those  who  will  know  the  conditions  of  the 
future  to  deal  with  the  question.  We 
must  ultimately  come  to  a  per  capita 
distribution.  That  is  the  only  fair 
and  scientific  mode  of  distributing  the 
surplus,  but  we  should  leave  to  the  Fede- 
ral Parliament  a  free  hand  to  deal  with 
the  matter  as  circumstances  arise.  No 
man  can  possibly  foresee  the  circumstances 
of  the  future.  If  we  are  going  to  trust 
the  whole  of  our  interests  to  the  Federal 
Parliament,  we  can  surely  trust  them  with 
the  distribution  of  this  surplus.  It  would 
be  a  calamity  to  put  into  the  Constitution 
any  provision  of  a  drastic  character  which 
might  not  be  applicable  when  the  time 
has  arrived.  What  is  the  good  of  talking 
about  ten  years  hence  ?  How  do  we  know 
what  will  be  the  conditions  ten  years  hence .' 
I  think,  therefore,  that  at  this  late  hour 
of  our  deliberations  we  ought  not  to  dis- 
turb the  principles  which  we    have    laid 


down  as  the  basis  of  this  Constitution. 
My  honorable  friend  would  act  wisely  if 
he  withdrew  the  amendment. 

Mr.  BARTON  (New  South  Wales).— 
This  matter  was  discussed  before,  and  the 
opinion  of  the  leading  financial  authorities 
in  the  Convention  was  expressed  upon  it. 
There  were  then  fifteen  votes  in  favour  of 
the  amendment  and  31  against.  Unless 
there  is  some  sound  reason  for  supposing 
that  out  of  a  majority  of  fifteen  m 
or  eight  gentlemen  have  changed  their 
opinions,  we  should  come  to  a  vote  upon 
the  subject  at  once. 

Question — That  the  words  proposed  to 
be  inserted  be  so  inserted — put. 

The  committee  divided  — 

Ayes       ...  ...  ...     14 

Noes       ...  ...  ...     23 

Majority  against  the  amendment      9 

Ayes. 
Braddon,  Sir  E.  N.  C     Lyne,  W.  J. 


Brown,  N.  J. 
Cockburn,  Dr  J.  A. 
Douglas,  A. 
Grant,  C.  H. 
Howe,  J.  H. 
Isaacs,  I.  A. 
Kingston,  C.  C. 


Peacock,  A.  J. 
Quick,  Dr.  J. 
Trenwith,  W.  A. 
Turner,  Sir  G. 

Teller. 
Glynn,  P.  M. 


Noks. 

Abbott,  Sir  J.  P.  Lee  Steere,  Sir  J.  G. 

Briggs,  H.  Lewis,  N  E. 

Brunker,  J.  N.  McMillan,  W. 

Carruthers,  J.  H.  O'Connor,  R.  E. 

Downer,  Sir  J.  W.  Reid,  G.  H. 

Foi  rest,  Sir  J.  Solomon,  V.  L. 

Fraser,  S.  Syinon,  J   H. 

Gordon,  J.  H.  Venn,  H.  \V. 

Hackett,  J.  W.  Walker,  J.  T. 

Hassell,  A.  Y.  Zeal,  Sir  YY.  A. 
Holder,  F.  W.  Teller. 

Leake,  G.  Barton,  E. 

Question  so  resolved  in  the  negative. 

The  CHAIRMAN.— Does  the  honorable 
member  wish  to  move  the  other  amend- 
ments standing  in  his  name  on  the  paper? 

Mr.  GLYNN. — I  do  not  wish  to  move 
the  others. 

The  clause  was  agreed  to. 

The  CHAIRMAN.  —  The  next  clause 
will  be  a  new  clause  to  be  proposed  by 
Mr.  Higgins,  to  follow  clause  93. 
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Mr.  GLYNN.— I  do  not  think  the  hon- 
orable member  wishes  to  go  on  with  that 
clause.  Before  he  went  away,  he  asked 
me  to  look  after  another  clause  standing 
in  his  name,  but  he  did  not  mention  this 
clause. 

The  CHAIRMAN.— Then  I  will  go  on 
to  the  next  amendment,  which  is  a  new 
clause  —  93b  —  to  be  proposed  by  Mr. 
Glynn. 

Mr.  GLYNN. — I  do  not  propose  to  move 
that. 

Mr.  HOLDER  (South  Australia).— I 
have  a  short  amendment  which  I  propose 
to  move  in  place  of  that  one,  not  to 
accomplish  the  same  purpose,  but  for  quite 
a  different  object.  It  has  been  pointed 
out  in  the  public  press,  and  also  by  some 
merchants  trading  with  Western  Australia, 
that  it  is  just  possible  that  the  clause  wre 
adopted  the  other  day  may  work  in  a  very 
unfair  manner.  It  may  be  possible  that, 
under  that  clause,  duties  will  be  charged  at 
a  certain  rate  on  goods  arriving  in  Western 
Australia  which  are  the  produce  or  manu- 
facture of  the  federated  colonies,  while 
similar  goods  arriving  from  places  outside 
the  Commonwealth  will  be  introduced 
to  Western  Australia  at  a  lower  or  pos- 
sibly no  rate  of  duty  at  all.  That  is  clearly 
not  intended  by  the  Convention,  and  so  I 
have  framed  some  words,  with  the  assist- 
ance of  Mr.  Barton,  which  will  prevent 
such  a  possibility,  and  which,  at  the  same 
time,  will  do  no  injury  to  Western  Aus- 
tralia, and  will  in  no  sense  destroy  the 
effect  to  her  of  the  clause  we  adopted.  I 
beg  to  move — 

That  clause  93c  be  amended  by  the  addition 
of  the  following  words: — "And  at  no  time 
shall  a  lower  duty  be  charged  on  goods  origi- 
nally imported  from  beyond  the  limits  of  the 
Commonwealth  than  is  charged  on  similar 
goods  not  originally  so  imported. " 

Sir  JOHN  FORREST  (Western  Aus- 
tralia).— So  far  as  the  colony  I  represent  is 
concerned,  I  see  no  objection  to  the  amend- 
ment unless  my  learned  friend  (Mr.  Bar- 
ton) does.  When  the  Federal  Tariff  is 
being    constructed,    the    Parliament    will 


have  before  them  the  Tariff  existing  in 
Western  Australia,  and  therefore  pro- 
bably they  wrill  recollect  it  so  as  to 
avoid  what  my  friend  (Mr.  Holder)  desires 
to  avoid.  I  am  afraid  that  Mr.  Barton 
will  not  think  that  this  is  a  very  scientific 
way  of  dealing  with  this  matter.  It  looks 
a  little  bit  clumsy  to  me,  but  if 
he  has  no  objection  to  it,  I  have  none. 
The  only  difference  so  far  as  Western 
Australia  is  concerned  would  be  that 
perhaps  a  little  more  revenue  will  be 
received.  I  do  not  desire  the  insertion  of 
the  amendment.  I  have  no  objection  to  it, 
but  I  fear  it  will  not  improve  our  work  so 
as  to  make  it  read  better.  It  is  a  little 
bit  clumsy  to  me,  and  I  think  the  Federal 
Parliament  will  take  care  of  the  matter 
that  is  referred  to  in  the  clause.  Western 
Australia  can  have  no  objection  to  it. 

Mr.  BARTON  (New  South  Wales). -It 
might  be  better — what  I  am  suggesting 
has  really  arisen  from  the  remarks  of  Sir 
John  Forrest — if  this  amendment  were 
altered  to  read  in  this  way: — 

And  at  no  time  shall  a  higher  duty  be  charged 
on  goods  not  originally  imported  from  beyond 
the  limits  of  the  Commonwealth  than  is  charged 
on  similar  goods  originally  so  imported. 

I  am  not  financier  or  arithmetician  enough 
to  notice  what  the  particular  difference  is. 
But  the  difficulty  I  see  is  that  this  amend- 
ment would  compel  the  Commonwealth  to 
make  a  Tariff  up  to  a  certain  height,  and 
that  height  would  be  dictated  by  the 
Tariff  of  Western  Australia  on  intercolonial 
goods. 

Sir  John  Forrest. — No. 

Mr.  BARTON. — Now,  the  clause  says, 
saving  anything  in  the  Constitution,  that 
the  Parliament  of  Western  Australia  may, 
during  these  five  years,  impose  customs 
duties  on  goods  entering  that  state  and 
not  originally  imported  from  beyond  the 
limits  of  the  Commonwealth. 

Sir  John  Forrest. — I  think  it  is  the 
Tariff  existing  at  the  time. 

Mr.  BARTON.  —  The  Parliament  of 
Western  Australia  may,  during  these  five 
years,  impose  duties  of  customs  on  goods 
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not  originally  imported  from  beyond  the 
limits  of  the  Commonwealth.  That  is  to 
say,  it  may  impose  duties  on  intercolonial 
products,  to  use  the  short  term,  and  those 
duties  are  to  be  collected  by  the  Common- 
wealth. 

Sir  John  Forrest. — We  cannot  impose 
Minn  .luring  five  years,  any  way. 

Mr.  BARTON.— Yes,  that  is  what  the 
clause  is  for. 

Sir  John  Forrest. — I  think,  speaking 
from  memory,  it  is  not. 

Mr.  BARTON.— My  right  honorable 
friend's  memory  is  not  so  good  as  the  cold 
type  of  the  clause.  Lest  he  thinks  that  I 
have  misquoted  the  clause,  I  will  read  the 
very  words. 

Sir  John  Forrest. — I  am  right,  I  am 
sure.  The  Tariff  must  exist  at  the  time 
the  uniform  Tariff  is  imposed. 

Mr.  BARTON.  —That  is  a  second  part 
of  the  clause.     The  clause  reads— 

Notwithstanding  anything  in  this  Constitu- 
tion, the  Parliament  of  the  state  of  Western 
Australia  may,  during  the  first  five  years  after 
the  imposition  of  uniform  duties,  impose  duties 
of  customs  on  goods  entering  that  state  and  not 
originally  imported  from  beyond  the  limits  of 
the  Commonwealth  ;  and  such  duties  (if  any) 
shall  be  collected  by  the  Commonwealth. 

Mr.  BARTON.— That  is  the  first  part 
of  the  clause,  which  empowers  the  Parlia- 
ment of  Western  Australia  to  impose 
duties  on  intercolonial  products  during 
that  term;  but  there  is  this  qualifica- 
tion :  — 

But  any  duty  so  imposed  on  any  article  shall 
not  exceed  during  the  first  of  such  years  the 
duty  chargeable  on  the  article  under  the  law  of 
Western  Australia  in  force  at  the  imposition  of 
uniform  duties,  and  shall  not  exceed  during  the 
second,  third,  fourth,  and  fifth  of  such  years 
respectively,  four-fifths,  three-fifths,  two-fifths, 
and  one-fifth  respectively  of  such  latter  duty, 
and  all  such  duties  shall  cease  at  the  expiration 
of  the  fifth  year  after  the  imposition  of  uniform 
duties. 

Sir  John  Forrest. — I  am  right,  and  you 
are  right,  too. 

Mr.  BARTON.— As  "The  Mikado" 
says,  I  am  right,  and  you  are  right,  and 


everybody    else    is    right.      Now    We    un- 
asked to  insert  this  proviso  : — 

And  at  no  time  shall  a  lower  duty  be  charged 
on  goods  originally  imported  from  beyond  the 
limits  of  the  Common  wealth  than  is  charged  on 
similar  goods  not  originally  so  imported. 

The  point  I  request  attention  to,  and  it  is 
not  one  to  be  treated  lightly,  1  think,  is 
that,  inasmuch  as  the  power  of  the  Parlia- 
ment of  Western  Australia  during  those 
five  years  is  confined  to  the  imposition  of 
intercolonial  duties,  and  the  power  as  to 
external  duties  is  in  the  Parliament  of  the 
Commonwealth,  then  it  follows,  if  you 
provide  that  at  no  time  shall  a  lower  duty 
be  charged  on  goods  from  abroad  than  i> 
charged  on  intercolonial  goods,  the  Com- 
monwealth Tariff  is  affected  to  this  extent, 
that  the  Commonwealth  is  not  entitled  to 
charge  a  lower  duty  than  Western  Aus- 
tralia charges  intercolonially  if  the  goods 
are  the  same.  Now,  the  difficulty  about 
that  is  this  :  That  as  the  power  of  legis. 
lation  for  five  years  after  the  imposition 
of  the  uniform  Tariff  rests  with  Western 
Australia,  the  action  of  Western  Australia 
during  those  five  years,  although  applied 
to  intercolonial  goods,  regulates  the  power 
of  the  Commonwealth  to  levy  duties  on 
similar  goods  from  abroad.  That  is  an 
effect  of  the  amendment  which  I  did  not 
see  at  first.  I  can  quite  understand 
the  perfectly  just  object  of  the 
proposal,  but  the  trouble  that  arises 
under  it  as  it  stands — and  when  Mr. 
Holder  consulted  me  I  altered  its  phra- 
seology, but  simply  to  carry  out  his  own 
view — is  that  if  you  prohibit  the  Common- 
wealth from  charging  a  lower  duty  during 
those  five  years  than  Western  Australia 
charges  on  her  imports,  you  allow  the 
legislative  power  of  Western  Australia  to 
regulate  the  Tariff  imposed  by  the  Com- 
monwealth on  external  goods.  I  do  not 
think  I  can  make  it  more  clear  than  that. 
I  am  quite  sure  my  right  honorable  friend 
does  not  mean  it  to  have  that  effect,  and  I 
do  not  think  Mr.  Holder  meant  it  to  have 
that  effect ;  but  I  must  point  out  that 
that  may  be  its  effect  if  the  amendment  is 
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carried  id  its  present  form.  I  am  quite 
sure  that  the  object  of  the  amendment  is 
a  perfectly  just  one,  but  if  it  is  agreed  to 
without  alteration  it  would  limit  the  power 
of  the  Commonwealth  in  a  certain  degree 
by  preventing  the  Commonwealth  from 
charging  any  lower  duty  on  foreign  goods 
imported  into  Australia  than  Western 
Australia  charges  on  intercolonial  goods 
of  the  same  kind  imported  into  that 
colony. 

Mr.     HOLDER    (South    Australia).— I 
will  take  a  concrete  object  in  discussing 
the  point  at    issue.     I   will    use   for   the 
sake  of    illustration,   the   article  of  chaff. 
At  the  present  time,  and  we  may  assume 
at  the  establishment  of  the  Commonwealth, 
the  duty  on  imported  chaff  is  30s  per  ton. 
Assuming  that  the   uniform  Tariff  places 
no  duty  at  all   on  chaff  during  the  first 
of  the  five  years,  if  any  chaff  comes  to 
Western  Australia    from  the  other   colo- 
nies that  chaff  has  to  pay   3()s.  per  ton, 
while   the  same  article  going  from  New 
Zealand  or  any  place  outside  of  the  Com- 
monwealth will  enter  Western  Australia 
duty  free,   so  that  there  is  a  distinct  „ad- 
vantage  given  to  produce  imported  rod  u^e< 
outside  the   Commonwealth.     Now,  [  am 
sure   that  nobody  intended   that.     What 
we    desired    was    that   Western  Australia 
should    have    the  right   to    keep  on  her 
present   duties,    but    not    so  as  to    make 
it  against  the  interests  of  Western  Aus- 
tralia   to    trade     with    the    rest    of    the 
states  of  the  Commonwealth.     The  leader 
of  the  Convention  suggested  just  now  that 
I  should   deal   with  the   matter    by  pro- 
posing that  the  duty  charged  on  colonial 
goods    should    not    be    higher    than    the 
duty    charged    on     foreign     goods.        If 
I  were  to  take  that  course,  however,  this 
would  be  the  result.     For  instance,  take 
chaff.      The    duty    on    imported    foreign 
chaff   is    nothing.      Therefore    on    inter- 
colonial   chaff  we  do    away  with  all    the 
effect   that  this    clause    was    intended  to 
achieve,   and   prevent   Western  Australia 
charging    the    duty    which    that    colony 
charges  on  chaff  to-day. 
[Mr.  Barton. 


Mr.  Barton. — It  looks  as  if   that  would 
be  the  result. 

Sir  George   Turner. — That   would   be 
the  case. 

Mr.  HOLDER.— I  think  we  shall  have 
to  adopt  the  policy  which  is  well  expressed 
in  these  words.  I  think  it  cannot  be 
put  in  better  words  than  the  leader  of 
the  Convention  has  suggested,  even  though 
it  may  put  on  the  intercolonial  manu- 
factures which  Western  Australia  imports, 
the  first  year  of  the  uniform  Tariff,  the 
duty  Western  Australia  now  charges,  and 
20  per  cent,  lower  duties  in  the  second 
year,  40  per  cent,  less  the  third  year,  and 
so  on  down  to  the  sum  which  the  Federal 
Treasurer  determines  shall  be  the  per- 
manent uniform  Tariff  for  any  class  of 
goods.  That  is  a  far  less  hardship,  a 
much  less  difficulty,  to  impose  than  the 
difficulty  of  thus  handicapping  inter- 
colonial goods,  which  would  be  the  case  if 
the  clause  were  passed  as  it  stands  in  the 
Bill.  Therefore,  I  still  adhere  to  the 
clause  as  I  have  improved  it,  which  will 
do  no  harm  to  Western  Australia,  while  it 
will  be  very  good  for  the  colonies  which 
trade  with  her. 

Sir  GEORGE  TURNER  (Victoria).— 
I  quite  agree  with  Mr.  Holder,  that  a 
clause  similar  to  what  he  has  proposed 
ought  to  be  adopted.  If  we  reverse  it,  as 
suggested  by  the  leader  of  the  Convention, 
no  doubt  we  shall  inflict  an  iujury  on 
Western  Australia  by  adopting  these 
words.  Although  it  might  appear  that  we 
are  fixing  the  Tariff,  we  are  really  doing 
no  more  than  if  these  words  were  left  out. 
Those  who  fix  the  Tariff  will  be  repre- 
sentatives of  the  colonies  then  engaged  in 
this  trade ;  and  it  is  not  likely  that  they 
would  allow  foreign  goods  to  be  imported 
into  Western  Australia  at  a  lower  rate 
than  colonial  goods.  And  as  Western  Aus- 
tralia fixes  the  particular  rate  for  the  first 
year,  I  think  it  is  almost  certain  that  the 
Federal  Parliament  will  be  compelled 
to  frame  a  Tariff  at  least  equal  to  the 
Tariff  of  Western  Australia.  That  is  all 
this  clause  is  intended  to  do.     Whether 
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we  put  the  clause  io  or  leave  it  out,  it 
seems  to  me  that  the  result  will  be  the 
same. 

Mr.  Barton. — There  is  the  difficulty  I 
mentioned — you  regulate  the  Tariff  of  the 
Commonwealth  by  the  Tariff  of  Western 
Australia. 

Sir  GEORGE  TURNER.— I  think  you 
do  that  whether  this  clause  is  passed  or 
not,  because  representatives  of  other 
colonies  having  transactions  with  West- 
ern Australia  will  not  frame  a  Federal 
Tariff  which  will  allow  foreign  goods  to 
be  imported  into  Western  Australia  at  a 
cheaper  rate  than  our  own  goods  can  be 
imported  into  that  colony;  and  they  must 
necessarily  fix  a  uniform  Tariff  at  a  rate 
at  least  equal  to  that  of  the  Tariff  of 
Western  Australia. 

Sir  JOHN  FORREST  (Western  Aus- 
tralia).— It  seems  to  me  that  these  words 
will  have  no  effect  whatever  unless  the 
Federal  Parliament  frame  their  Tariff  so 
as  to  conform  to  the  Tariff  of  Western 
Australia.  My  honorable  friend,  I  think, 
was  in  error.  He  seemed  to  assume  by 
the  clause  we  passed  that  the  Government 
of  Western  Australia  would  have  power  to 
alter  the  Tariff  during  the  five  years.  As 
I  understand  it,  the  Tariff  of  Western 
Australia  in  existence  at  the  time  the  uni- 
form Tariff  comes  into  force  must  remain 
for  the  first  year,  and  be  reduced  20  per 
cent,  every  year,  so  that  we  have  no  power 
reserved  to  us  to  alter  our  Tariff. 

Mr.  Barton. — Oh,  yes  ;  you  can  reduce 
it  from  time  to  time. 

Sir  JOHN  FORREST.— I  know  we  can 
reduce  it ;  but  we  cannot  increase  it. 

Mr.  Barton. — No ;  you  are  quite  right 
there.  The  duties  in  the  first  of  the  five 
years  cannot  exceed  the  duties  of  your 
own  Tariff,  and  your  Tariff  cannot  exceed 
80  per  cent,  of  that  the  second  year,  60 
per  cent,  the  third  year,  and  so  on. 

Sir  JOHN  FORREST.  -Of  course,  we 
thoroughly  understand  that  we  can  reduce 
our  duties  and  abolish  them  altogether, 
but  I  see  no  object  in  these  words,  because 
unless  the  Federal  Parliament  frames  a 
[150] 


Tariff  in  accord  with  the  Tariff  of  Western 
Australia,  this  clause  will  have  no  effect. 
Mr.    TRENW1TH   (Victoria).  — I   think 
there  is  a  difficulty  in  having  these  words 
in.     Not  that  I  think  the  legislation  will 
be  any  different  if  they  are  not  in,   but 
there  are  a  large  number  of   persons  who 
hope  to  continue  their  trade  with  Western 
Australia,  and    if   these  words  are  not  in, 
these  people  will  assume  that  it  is  possible 
that  the   uniform  Tariff  will  be  made  in 
some    particulars    much    lower   than    the 
Tariff  of  Western  Australia,  and  that  the 
Tariff  of  Western  Australia,  for  the  first 
year,  at  any  rate,  will  remain  as  high  as  it 
is  now.     I  took   the  liberty  to  point  out, 
when  this  question  was  before  the  Conven- 
tion previously,  that  this  would  be  protec- 
tion of  the  most  extraordinary  character 
— protection  of  foreign  goods  as   against 
goods  produced  in  the  Commonwealth.     I 
do    not    think   that    is    at    all    possible. 
The    representatives    of     the    respective 
colonies  would    not   consent   to   a   Tariff 
that  would  place  them  at  a  disadvantage 
as  compared  with  people  outside  the  Com- 
monwealth.    But  what  we  want  is  to  give 
people  an  assurance,  and  these  wTords  pro 
posed    by    Mr.     Holder    will    give    that 
assurance,  whilst   they  will  not  affect  the 
legislation   that  is  sure  to  follow   in  the 
Commonwealth  Parliament. 

The  amendment  was  agreed  to. 

The  clause,  as  amended,  was  agreed  to. 

Clause  95a. — Nothing  in  this  Constitution 
shall  prevent  the  imposition  of  such  railway 
rates  by  any  state  as  may,  in  the  opinion  of  the 
Inter-State  Commission,  be  necessary  for  the 
development  of  its  territory,  if  such  rates  apply 
equally  to  goods  from  other  states. 

Mr.  BARTON  (New  South  Wales). - 
I  have  given  notice  of  motion  with  regard 
to  these  clauses  dealing  with  "Equality 
of  Trade."  I  think  honorable  members 
will  admit  that  the  new  draft  of  the 
clauses  fairly  represents  the  intention  of 
the  committee.  I  do  not  think  there 
was  any  doubt  as  to  the  new  clause  which 
I  have  numbered  95b.  The  words 
"  in   respect   to   railways "    represent  the 
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intentions  of  the  committee.  The  whole 
discussion  was  with  regard  to  railways,  and 
I  think  the  whole  of  Sir  George  Turner's 
amendment  was  intended  to  refer  to  rail- 
way rates.  That  is  the  only  difference 
which  the  Drafting  Committee  have  im- 
ported, interpreting  as  they  thought  they 
might  the  sense  of  the  committee,  gather- 
ing that  sense  from  the  entire  debate. 
All  I  would  like  to  do  with  reference  to 
this  is  to  make  the  necessary  blank  by 
striking  out  clause  95a  as  it  stands  in  the 
Bill,  so  that  the  new  clause  may  be  pro- 
posed, and  then  I  would  also  move  to  omit 
the  clause  numbered  95c  in  the  Bill, 
which  is  the  one  aimed  at  by  the  com- 
mittee in  the  new  amendment.  Virtually 
the  Drafting  Committee  have  reversed 
the  order  in  which  the  clauses  were 
carried.  I  wish  to  create  a  blank  by 
omitting  clauses  95a,  95b,  and  95c,  with 
a  view  of  the  new  provision  being  inserted, 
and  then  we  can  take  the  amendments  of 
Sir  George  Turner  and  Mr.  Isaacs.  I 
think  this  will  be  the  most  convenient 
way  of  proceeding.     I  beg  to  move  — 

That  the  clause  be  struck  out. 

Sir  GEORGE  TURNER  (Victoria).— I 
think  my  honorable  friend  has,  in  the  new 
clauses,  put  into  better  form  what  was  the 
desire  of  the  Convention  when  we  last 
discussed  this  matter.  There  is  only  one 
point  that  I  really  desire  to  raise,  and 
that  is  the  question  as  to  whether  it  is  to 
be  the  Inter-State  Commission  or  the  Par. 
liament  that  is  to  decide  whether  rates  are 
;i  undue,  unreasonable,  or  unjust  to  any 
state,"  or  whether  the  rates  are  "  for  the 
development  of  the  territory  of  the  state." 
If  my  honorable  friend  raises  no  objection, 
I  will  test  the  matter  at  the  proper  stage, 
by  moving  to  strike  out  the  words  "  Inter- 
State  Commission  "  in  clause  95b,  with  a 
viewof  substituting  the  word  "Parliament." 
It  was  well  understood  until  the  comple- 
tion of  the  debate  that  it  was  the  desire  of 
the  Convention  that  Parliament  should 
settle  these  questions.  There  is  a  desire  on 
the  part  of  some  honorable  members  that 
the  whole  question  should  be  under  the 
[Mr.  Barf  on. 


purview  of  the  High  Court,  and  my  honor- 
able friend  (Mr.  Grant)  moved  an  amend- 
ment with  regard  to  the  development  of 
the  territory,  and  inserted  the  words  "  In- 
ter-State Commission."  If  I  recollect 
aright,  his  explanation  of  that  was  that 
he  did  not  intend  that  the  Inter  State  Com- 
mission should  have  the  decision  of  these 
matters.  His  view  was  the  same  as  ours, 
that  the  whole  of  these  questions,  being 
strictly  political,  should  be  decided  by  the 
Parliament  Now,  the  sole  difference  be- 
tween us  at  the  present  time  is,  whether 
the  decision  should  rest  with  the  Parlia- 
ment or  the  Inter-State  Commission.  I  do 
not  think  we  need  discuss  it  at  any  greater 
length,  but  I  feel  strongly  that  the  Par- 
liament should  retain  these  powers  in  its 
hands. 

Clause  95a  was  struck  out. 

Mr.  BARTON  (New  South  Wales).— I 
beg  to  move — 

That  the  following  clause  be  inserted  in  place 
of  clause  95a  : — 

The  power  of  the  Parliament  to  make  laws 
with  respect  to  the  regulation  of  trade  and 
commerce  shall  be  taken  to  extend  to  railways 
the  property  of  any  state. 

Sir  GEORGE  TURNER  (Victoria).— 
This  provision  states  that  the  power  of 
the  Parliament  to  make  laws  with  respect 
to  the  regulation  of  trade  and  commerce 
shall  be  taken  to  extend  to  railways.  That 
is  to  take  the  place  of  the  clause  which 
provided  that  the  Parliament  should  make 
laws  to  provide  for  the  execution  and 
maintenance  upon  railways  of  the  pro- 
visions relating  to  trade  and  commerce. 
I  suppose  my  honorable  friend  is  satisfied 
that  the  language  of  the  new  clause  will 
fairly  carry  out  the  intention  of  the  clause 
inserted  at  my  instance  1 

Mr.  BARTON  (New  South  Wales).— I 
have  simply  proposed  this  as  being  equi- 
valent to  my  right  honorable  friend's 
clause,  which,  in  an  enabling  form,  enabled 
laws  to  be  made.  The  only  difference  is 
that,  inasmuch  as  these  laws  may  have 
been  made  under  the  trade  and  commerce 
clause,  we  have  proposed  this  new7  clause 
in   a   declaratory  form,  instead  of    in  an 
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Maiding  form.  That  prevents  the  trade 
and  commerce  clause  being  weakened  in 
other  respects. 

Mr.  ISAACS  (Victoria).— I  should  like 
to  thoroughly  understand  this  new  <•! 
I  understand  that   clause   96  is  to  be  Ififl 
in  the  Bill  ? 

Mr.  Barton. — I  am  not  proposing  to 
touch  it. 

Mr.  ISAACS. — In  clause  95b,  passed  at 
the  instance  of  Sir  George  Turner,  it  is 
provided  that — 

The  Parliament  may  make  laws  to  provide  for 
the  execution  and  maintenance  upon  railways 
within  the  Commonwealth  of  the  provisions  of 
this  Constitution  relating  to  trade  and  com- 
merce. 

It  uses  distinctly  the  words  "  the  execution 
and  maintenance."  That  is  to  say,  it  may 
make  what  provision  it  likes;  it  could 
commit  the  execution  and  maintenance  to 
any  body  it  likes  to  create  in  any  way. 
These  words  are  left  out,  and  then 
clause  96  will  be  left,  which  will 
commit  under  the  Constitution  itself, 
independently  of  the  Parliament,  the 
execution  and  maintenance  of  these  pro- 
visions to  the  Inter-State  Commission. 
Therefore,  to  that  extent,  it  is  a  depar- 
ture under  clause  95a,  from  95b,  in  the 
Bill.  It  seems  you  would  have  to  read 
95a  as  limited  by  clause  96. 

Mr.  Barton.— 95a  is  really  larger  than 
95b  was.     That  is  the  new  clause  95a. 

Mr.  ISAACS. — It  may  be  larger  in  one 
respect,  but  it  is  more  limited  in  this 
respect,  that  if  Parliament  were  to  attempt 
to  pass  a  law  providing  that  the  mainten- 
ance and  execution  upon  railways  of  the 
provisions  of  the  Constitution  relating  to 
trade  and  commerce  should  be  maintained 
by  a  board — for  example,  a  Board  of  Trade 
— that  would  be  unlawful,  because  clause 
96  says  that  the  Inter-State  Commission 
shall  be  charged,  under  the  Constitution, 
with  the  execution  and  maintenance  of 
these  very  same  provisions.  Would  not 
those  clash? 

Mr.  Barton. — It  is  a  drafting  amend- 
ment open  to  revision  here. 


Mr.  ISAACS.— But  if  these  two  clauses 
stand,  would  not  they  be  in  conflict? 

Mr.     P.Akiux.  —  I    should     not     like    to 

answer    the    member    oH  hand,     but     my 

M  for  inserting  these  drafting  amend. 

ments  were  that  the  drafting  amendments 

>.dproformd. 

Mr.  ISAA(  S.  —  -This  is  a  material  ques- 
tion. The  clause  of  Sir  George  Turner 
distinctly  commits  to  Parliament  the  right 
to  make  all  the  laws  it  pleases  with  regard 
to  the  execution  and  maintenance  of  the 
trade  and  commerce  provisions,  but  its 
power  to  make  laws  with  regard  to  trade 
and  commerce  may  merely  mean  that  it 
may  make  substantive  laws  —may  make  a 
code,  only  to  create  rights  and  forbid 
wrongs,  for  instance.  But  the  mainten- 
ance and  execution  of  the  provisions  of  the 
Constitution  with  regard  to  trade  and 
commerce  have  been  handed  over,  if  we 
adhere  to  clause  56,  to  the  Inter-State 
Commission,  which  will  carry  this  out. 
Therefore  there  may  be  a  very  great  dif- 
ference. I  should  like  to  say  that  in  this 
respect  the  Drafting  Committee  have  fol- 
lowed exactly  the  provisions  of  the  other 
clauses.  I  think  it  is  worth  while  con- 
sidering whether  the  expression  in  95a 
that  it  will  extend  to  railways  the  pro- 
perty of  a  state  should  not  go  further. 
Supposing  a  state  allowed  a  company  to 
construct  a  railway  1 

Mr.  Barton. — I  think  it  will  be  per- 
fectly clear  that  that  extends  to  railways 
unless  the  railways  are  the  property  of  the 
state. 

Mr.  ISAACS.— Do  you  think  these 
words  would  not  limit  them  1 

Mr.  Barton. — That  is  how  it  appears  to 
me.  It  has  the  same  power  with  regard 
to  traffic  internally. 

Mr.  ISAACS.— I  submit  that  it  should 
be  considered  whether  it  would  be  limited 
in  regard  to  railways. 

Mr.  BARTON  (New  South  Wales).— 
Instead  of  being  put  in  the  enabling  form, 
as  Sir  George  Turner  put  it,  this  clause 
has  been  put  into  a  declaratory  form.  It 
was  thought   that  to  put  the  clause  into 
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the  enabling  form  might  by  the  ordinary 
rule  of  construction  cut  down  the  power 
to  regulate  trade  and  commerce  by 
implying  that  an  enablement  to  make 
laws  to  execute  those  provisions  with 
regard  to  railways,  denied  the  enable- 
ment to  make  them  in  certain  other 
matters.  That  would  create  a  difficulty, 
and  we  did  not  want  to  cut  down  the 
trade  and  commerce  clause.  Therefore 
we  put  this  in  a  declaratory  form.  With 
regard  to  the  last  part  of  Mr.  Isaacs' 
objection,  that  they  should  be  taken  to 
extend  to  railways  the  property  of  any 
state,  I  think  there  can  be  no  doubt  what- 
ever that  the  trade  and  commerce  clause 
enables  the  Commonwealth  to  deal  with 
all  classes  of  trade  and  commerce,  trade 
and  commerce  by  rail  as  well  as  by 
river,  or  trade  and  commerce  with 
foreign  states  by  sea.  So  there  can 
be  no  doubt  on  the  question  of  rail- 
ways, except  a  doubt  that  might  be  raised 
by  reason  of  railways  belonging  to  a  state 
that  they  would  not  be  subject  to  the 
trade  and  commerce  clause.  We  therefore 
thought  it  better  to  put  it  in  this  form. 
We  entertained  no  doubt  that  trade  and 
commerce  on  a  railway  which  is  the  pro- 
perty of  private  persons  or  a  company  is 
within  the  clause,  and  we  put  this  so  as  to 
remove  any  doubt  that  might  exist  as  to 
railways  the  property  of  any  state.  By 
adopting  this  clause  we  make  no  inroad 
upon  the  trade  and  commerce  clause. 
As  to  the  other  point  mentioned  by  Mr. 
Isaacs,  I  think  he  will  see  that  the 
regulation  of  trade  and  commerce,  using 
the  wide  words  in  the  first  sub- section 
and  this  clause,  include  the  execu- 
tion and  maintenance  of  the  provi- 
sions as  to  trade  and  commerce.  If 
we  had  cut  this  down  saying  the  execu- 
tion and  maintenance  of  the  provisions 
relating  to  trade  and  commerce,  we  might 
have  raised  another  implication  which 
would  have  been  inconvenient.  But  I  do 
not  think  we  have  done  that.  The  idea 
of  doing  so  was  the  very  furthest  from  my 
thoughts.  I  do  not  think  we  are  doing 
[Mr.  Barton. 


anything  to  weaken  the  96th  clause,  or 
this  clause,  by  using  the  words  "  trade  and 
commerce  "  here,  because  it  is  plain  that 
the  powers  given  to  the  Commonwealth  to 
regulate  trade  and  commerce  include  any 
law  for  the  execution  and  maintenance  of 
the  provisions  of  the  trade  and  commerce 
clause.  It  may  mean  a  little  more  than  it 
means  here.  The  honorable  member  seems 
to  think  there  is  not  a  parity  of  words 
there. 

Mr.  Isaacs. — No;  is  there  not  a  distinct 
instrument  mentioned  in  clause  96,  which 
could  not  be  changed  by  Parliament,  an 
instrument  for  the  maintenance  and 
execution  of  these  provisions  ? 

Mr.  BARTON.— Yes ;  there  is  a  great 
deal  to  be  said  for  that  contention, 
except  that  we  must  read  the  powers 
together.  It  may  be  that  a  little  more 
drafting  is  necessary  in  that  respect.  We 
must  read  the  powers  conferred  by  the 
first  sub-section  of  clause  52,  by  which 
Parliament  has  the  right  to  make  regu- 
lations for  trade  and  commerce  generally. 
By  this  we  provide  that  the  power  shall 
be  construed  to  extend  to  railways.  Then 
we  have  the  96th  clause,  which  says  the 
Parliament  may  regulate  the  powers, 
adjudication,  and  administration  of  the 
Inter- State  Commission  so  that  they  shall 
be  charged  with  the  execution  of  these 
laws.  You  must  read  these  two  things 
together,  and  we  must  not  forget  that  at 
the  suggestion  of  Sir  George  Turner,  we 
inserted  the  words  "of  all  laws  made 
thereunder."  I  think  that  by  the  inser- 
tion of  those  words  Sir  George  Turner 
has  succeeded  in  removing  what  might 
have  been  a  source  of  doubt  there.  If 
you  look  at  the  beginning  of  the  clause 
you  will  see  that  the  Commonwealth  Par- 
liament can  give  such  powers  for  adjudi- 
cation and  administration  as  it  deems 
necessary,  subject  to  the  proviso,  but  the 
proviso  relates  to  laws  made  under  the 
Constitution,  as  well  as  the  law  of  the 
Constitution.  The  powers  of  adjudication 
and  administration  which  the  Parliament 
may    limit    as    it    pleases,  subject  to  the 
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proviso,  are  simply  co  extensive  with  the 
grunt  of  the  power.  They  can  be  eut 
down  and  increased,  so  that  the  commis- 
sion may  be  charged  with  the  trade  and 
commerce  clause.  So  long  as  they  make 
a  law  within  the  Constitution  in  which 
the  Interstate  Commission  is  subject 
to  this  charge  the  powers  of  adjudi- 
cation and  administration  within  the  law- 
may  be  limited  as  the  Commonwealth 
deems  necessary.  That  seems  to  get  rid 
of  the  difficulty,  because  in  clause  95a  the 
interpretation  of  the  regulation  of  trade 
and  commerce  is  inclusive. 

Mr.  GLYNN  (South  Australia).— We 
want  to  be  a  little  careful  not  to  limit  the 
power  of  Parliament  to  railways  the  pro- 
perty of  any  state.  In  the  original  Bill 
there  was  power  conferred  todeal  with  rivers 
flowing  through,  in,  or  between  two  or  more 
states.  By  specification  here  we  may  be  limit- 
ing the  powers  conferred  on  Parliament. 

Mr.  Barton. — This  is  not  the  clause 
by  which  we  did  that  in  the  former  Bill. 
That  was  clause  96. 

The  CHAIRMAN.— We  have  not  got 
to  clause  96. 

Mr.  GLYNN. — I  quite  understand  that, 
Sir  Richard  Baker,  but  in  not  one  of  the 
other  clauses,  so  far  as  I  can  tell  from  a 
hurried  look,  does  the  word  "  rivers " 
occur. 

The  CHAIRMAN.— I  must  ask  the 
honorable  member  to  deal  with  one  clause 
at  a  time. 

Mr.  Barton. — May  I  explain  the  reason 
why  railways  and  rivers  were  struck 
out  1  The  word  occurred  in  clause  96, 
which  relates  to  the  constitution  of  the 
Inter-State  Commission  ;  and  the  reason 
rivers  and  railways  were  struck  out  was 
because  it  was  intended  to  make  the 
powers  of  the  Inter- State  Commission 
general. 

Mr.  GLYNN.— I  understand  that;  but 
if  you  do  not  specify  railway*  at  all  under 
the  trade  and  commerce  clause  the  powers 
of  Parliament  will,  if  we  may  judge  by 
what  has  occurred  in  America,  extend  to 
commerce  on    rivers.        But  the  moment 


you  begin  to  specify  what  is  included  in 
the  trade  and  commerce  clause,  you,  by 
implication,  cut  down  its  operation  in 
other  directions.  The  effect  of  specify  ing 
that  it  extends  to  railways  may  be  to 
imply  that  it  does  not  extend  to  rivers. 
It  might  very  well  be  argued  that  if  the 
framers  of  the  Constitution  intended  it 
should  extend  to  rivers,  they  would  have 
so  specified.  That  is  a  perfectly  fair  inter- 
pretation of  the  clause.  I  ask  those  who 
are  interested  in  seeing  that  the  trade  and 
commerce  clause  shall  extend  to  rivers,  to 
see  that  rivers  are  mentioued  as  well  as 
railways.  With  a  view  of  testing  the 
question,  I  move — 

That  the  words  "  and  rivers  "  be  added  to 
clause  95. 

Mr.  BARTON  (New  South  Wales).— I 
cannot  consent  to  this  amendment.  I  have 
already  explained  what  the  object  of  this 
additional  provision  is.  The  regulation  of 
trade  and  commerce  obviously,  without 
any  doubt,  extends  to  rivers  and  naviga- 
tion. In  fact,  there  is  a  question  whether 
the  eighth  sub-section,  dealing  with  naviga- 
tion, was  ever  necessary  ;  I  do  not  think 
it  was.  The  object  of  my  present  pro- 
posal is  to  remove  a  doubt  as  to  whether 
the  Commonwealth  would  have  power  to 
regulate  trade  and  commerce  on  state- 
owned  railways.  Rivers  have  nothing  to 
do  with  the  matter  in  this  connexion. 
Rivers  are  entirely  under  the  trade 
and  commerce  clause,  and  so  are  private 
railways.  There  is  no  such  thing  as  a 
state-owned  railway  in  the  legal  sense, 
because  the  navigation  of  a  river  is  simply 
as  a  highway,  and  the  proprietary  rights, 
apart  from  the  navigation  of  the  river, 
depend  on  the  ownership  of  the  land 
itself.  There  does,  not  seem  to  be  any 
reason  why  we  should  iuclude  rivers  here. 
I  am  not  talking  about  this  in  any  sense 
as  a  politician,  but  simply  as  a  draftsman, 
and,  as  a  matter  of  drafting,  there  is  no 
reason  to  include  the  words  proposed  by 
Mr.  Glynn. 

Mr.  Glynn. — I  would  ask  the  leader  of 
the    Convention  whether  he  would  have 
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any  objection  to  words  providing  that  this 
section  is  not  to  be  held  to  limit  the  effect 
of  the  trade  and  commerce  clause  1 

Mr.  BARTON.— I  do  object,  because 
those  words  would  spoil  the  whole  draft- 
ing of  the  clause. 

Mr.  Glynn. — My  objection  remains, 
because  you  are,  by  implication,  providing 
that  the  clause  does  not  apply  to  some- 
thing which  is  not  specified. 

Mr.  BARTON.— This  clause  is  simply 
for  the  purpose  of  removing  a  doubt  as  to 
whether  the  powers  of  the  Parliament 
extend  to  state-owned  railways.  It  is  no 
use  saying  that  in  other  respects  this 
clause  cuts  down  the  operation  of  the 
trade  and  commerce  clause,  because  it 
cannot  do  that. 

The  CHAIRMAN.— Does  the  honorable 
member  (Mr.  Glynn)  press  his  amend- 
ment 1 

Mr.  GLYNN  (South  Australia).— 
According  to  the  feeling  of  the  committee 
it  would  be  of  no  use  to  press  the  amend- 
ment, and  I  beg  leave  to  withdraw  it 
under  the  circumstances. 

The  amendment  was,  by  leave,  with- 
drawn. 

The  new  clause  was  agreed  to. 

Clause  95b  was  struck  out. 

Mr.  BARTON  (New  South  Wales).— 
I  beg  to  move  that  the  following  new 
clause  be  inserted  : — 

Clause  95f.  — The  Parliament  may  by  any  such 
law  forbid,  in  respect  of  railways,  any  prefer- 
ence or  discrimination  by  any  state,  or  by  any 
authority  constituted  under  a  state,  which  the 
Inter-State  Commission  may  deem  undue  and 
unreasonable,  or  unjust  to  any  state. 

But  due  consideration  shall  be  given  to  the 
financial  responsibilities  incurrred  by  any  state 
in  connexion  with  the  construction  and  main- 
tenance of  its  railways. 

Sir  GEORGE  TURNER  (Victoria).— I 
now  propose  to  test  the  feeling  of  the 
Convention  as  to  whether  wre  are  to  allow 
these  great  powers  to  be  in  the  hands  of 
this  Inter-State  Commission,  or  whether 
we  will  reserve  them  for  Parliament. 

Mr.  GLYNN  (South  Australia). -Will 
the  right  honorable  gentleman  allow  me 
[Mr.  Barton. 


for  one  moment?  There  is  an  amend- 
ment, given  notice  of  by  Mr  Higgins, 
which  must  come  before  that  to  which 
Sir  George  Turner  is  about  to  direct  atten- 
tion. Mr.  Higgins,  who  is  not  well,  and 
has  gone  home,  asked  me  to  move  on  his 
behalf — 

That  after  the  word  "discrimination"   the 
words  "or  differential  rates"  be  added. 

Mr.  Higgins  contends  that  "  discrimina- 
tion "  refers  to  persons  or  things,  and 
that  under  the  power  to  prevent  unjust 
discriminations  you  could  not  put  an  end 
to  differential  rates  which  operate  unjustly 
to  another  state.  A  differential  rate,  such 
as  the  long-distance  rates  in  New  South 
Wales,  does  operate  detrimentally  to  Vic- 
toria, but  it  is  not  a  discrimination  against 
a  person  or  thing.  It  would  be  quite 
possible  for  people  outside  the  colony 
to  take  advantage  of  such  a  rate  as 
for  the  people  inside  the  colony.  It  is 
not  a  personal  discrimination,  nor  is  it 
a  discrimination  against  things.  There- 
fore, a  differential  rate  not  coming  under 
the  category  either  of  a  personal  discrimi- 
nation or  of  a  discrimination  against  things, 
would  not  be  within  the  scope  of  the 
clause.  This  being  so,  the  honorable  and 
learned  member  considered  that  the  posi- 
tion of  Victoria  would  be  an  unfair  one. 
While  the  Victorian  preferential  rates 
would  be  abolished,  if  the  Inter- State 
Commission  thought  them  unreasonable, 
the  New  "South  Wales  differential  rates 
would  not  be  abolished.  As  a  matter  of 
policy,  I  do  not  think  there  can  be  any 
objection  to  the  amendment.  Unless  the 
differential  rate  is,  in  the  opinion  of  the 
Inter- State  Commission,  undue  or  unrea- 
sonable, or  unjust  to  a  state,  it  will  hold 
good,  and  before  the  Inter-State  Com- 
mission can  decide  in  regard  to  it  they 
must  take  into  account  under  the  con- 
cluding words  of  the  clause  the  financial 
responsibilities  incurred  by  the  state  in 
the  construction  and  maintenance  of 
its  railways.  Therefore,  although  a 
differential  rate  may  be  unjust,  if 
it    is    necessary    to   give    a    fair   return 
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to  the  railways,  it  can  be  kept  on. 
Clause  95c  puts  an  additional  limitation 
upon  the  discretion  of  the  Inter-State 
Commission,  and  enables  the  cmm. 
to  declare  a  rate  unjust,  because  it  is 
there  stated  that,  notwithstanding  any- 
thing in  the  Constitution,  a  rate  imposed 
upon  any  railway  the  property  of  a  state 
shall  be  taken  to  be  lawful  if  it  applies 
equally  to  the  goods  of  other  states, 
and  the  Inter-State  Commission  deem  it 
to  be  necessary  for  the  development  of 
the  territory  of  the  state. 

Mr.  O'CONNOR  (New  South  Wales).  - 
You  want  to  guard  against  preference 
being  shown  in  connexion  with  the  fixing 
of  rates  in  such  a  way  as  to  attract  traffic 
from  another  colony.  Discrimination  is 
the  proper  word  to  apply  to  differences  in 
locality,  in  persons,  and  in  goods.  Surely 
that  covers  everything. 

The  amendment  was  negatived. 

Sir  GEORGE  TURNER  (Victoria).— 
The  clause  before  us  originally  provided 
that  the  Parliament  should  determine 
whether  a  rate,  or  a  preference,  or  a  dis- 
crimination was  undue,  unreasonable,  or 
unjust  to  any  state,  but  now  Parliament 
cannot  act  until  the  Inter  State  Commis- 
sion has  certified  that  a  rate  is  unreason- 
able. I  fail  to  see  why  we  cannot  intrust 
to  the  Parliament  the  power  to  deal  with 
these  matters,  which  appear  to  me  to  be 
purely  political. 

Mr.  Reid. — I  should  call  them  judicial. 

Sir  GEORGE  TURNER.— Then  they 
pught  to  go  before  the  High  Court.  That 
is  practically  the  decision  which  my  right 
honorable  friend  has  brought  about.  He 
wanted  these  questions  to  go  to  the  High 
Court  straight  away,  while  we  wanted 
them  to  go  to  the  Parliament. 

Mr.  Reid. — We  met  you  half-way  by 
establishing  the  Inter-State  Commission. 

Sir  GEORGE  TURNER.— No,  because 
full  power  of  appeal  from  the  Inter-State 
Commission  to  the  High  Court  has  been 
given.  So  that  the  High  Court  will  decide 
everything. 

Mr.  Reid. — No;  only  questions  of  law. 


Sir  GEOBGE  TURNER     However,  i 

do    not    intend   tu    ar-ne    the    question  at 

ter  length  a!  this  hour  of  the  morn- 
ing. If  we  intrust,  this  power  to  the  pro- 
per body  we  shall  intrust  it  to  the  Parlia- 
ment, and  not  to  an  Inter-State  Commis- 
sion.    Therefore  1  move — 

That  the  words  "Inter-State  Commission " 
be  struck  out,  with  a  view  to  the  insertion  of 
the  word  "  Parliament." 

Mr.  O'CONNOR  (New  South  Wales).— 
I  do  not  think  anything  more  need  be 
said  about  this  matter  than  that  we 
have  already  objected  to  Parliament  being 
made  the  tribunal  to  decide  whether  a 
rate  is  or  is  not  objectionable,  on  the 
ground  that  Parliament,  through  its  repre- 
sentatives, would  be  an  interested  body. 
We  agreed  that  the  only  fair  way  of  deal- 
ing with  the  question  was  to  hand  it  over 
to  the  Inter  State  Commission  ?  Surely 
there  cannot  be  any  objection  to  an 
arrangement  of  that  kind  if  you  want  to 
have  a  decision  by  an  independent  body. 

Mr.  ISAACS  (Victoria).— There  are  a 
little  over  a  dozen  members  present  to 
decide  a  matter  of  the  utmost  importance 
— the  creation  of  a  new  organ,  the  fourth 
organ — in  this  Constitution. 

Mr.  O'Connor. — The  question  has  been 
pretty  well  thrashed  out  already. 

Mr.  ISAACS.— We  have  the  Parliament, 
the  Executive, and  the  High  Court, and  now 
a  fourth  organ  is  created  independent  of 
all  the  rest — the  Inter-State  Commission. 

Mr.  Reid. — One  you  cannot  get  at — one 
that  is  thoroughly  independent. 

Mr.  ISAACS. — According  to  the  right 
honorable  member,  we  can  get  at  the 
High  Court,  at  the  Parliament,  and  at  the 
Executive,  but  he  says  that  the  Inter- 
State  Commission  is  the  only  thing  we 
cannot  get  at.  Because  we  cannot  get  at 
it,  he  is  going  to  give  the  right  of  appeal  to 
the  High  Court)  which  he  says  we  cannot 
get  at.  This  is  in  accordance  with  the 
principle  of  trusting  the  Federal  Parlia- 
ment. The  Federal  Parliament  may  by 
law  forbid  any  preference  or  discrimina- 
tion   which    the    Inter-State    Commission 
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chooses  to  say  is  wrong.  What  a  provi- 
sion to  put  into  a  Constitution !  The 
Inter-State  Commission  is  to  decide  that  a 
preference  or  discrimination  is  unjust,  and 
that  will  enable  the  Parliament  to  pass  a 
law  forbidding  this  discrimination  or  pre- 
ference. What  a  position  to  which  to  re- 
duce an  august  legislative  tribunal.  I 
think  that  it  is  degrading  the  Parliament, 
as  we  have  attempted  to  degrade  the  High 
Court,  by  dragging  into  it  political  ques- 
tions. If  we  can  trust  the  Federal  Parlia- 
ment in  anything  we  can  trust  it  to  make 
laws  to  forbid  discriminations  which  are 
unfair.  They  trust  the  Parliament  in 
A  merica  and  in  England. 

Mr.  GRANT  (Tasmania). — I  confess  I 
do  not  quite  understand  the  meaning  of 
this  clause.  It  is  not  by  any  means  clear. 
If  it  read — "The  Parliament  shall  deem 
unjust  or  unreasonable,"  I  could  under- 
stand it,  but  if  the  Parliament  is  to  do  as 
they  please  on  the  advice  of  the  Inter- 
State  Commission,  that  would  not  be 
enough,  and  I  think  it  would  be  better  to 
state  that  the  Parliament  "shall"  deal 
with  the  matter.  No  doubt  the  Parlia- 
liament  would  then  be  guided  by  the 
advice  of  the  Inter-State  Commission. 

Mr.  REID  (New  South  Wales).— I  am 
astounded  at  the  remarks  just  made  by 
Mr.  Grant.  J  faithfully  and  loyally  fol- 
lowed him  like  a  pet  lamb  all  through  the 
discussion  of  this  matter,  and  now  at  the 
first  seductive  whisper  from  the  two  hon- 
orable members  whose  names  appear  in 
connexion  with  the  amendment,  Mr. 
Grant,  who  was  singularly  clear  before? 
has  become  paiticularly  mixed. 

Mr.  Grant.  —  The  clause  has  been 
altered. 

Mr.  REID.— The  word  "may"  is  the 
word  that  is  always  used  in  connexion 
with  Parliament  and  the  making  of  laws. 
You  cannot  compel  Parliament  to  pass  a 
Bill.  It  has  the  power  to  throw  any  Bill 
out,  and  that  is  why  the  word  "  shall "  is 
not  used.  But  "may"  means  "shall"  in 
the  sense  that  Parliament  having  this 
duty  imposed  upon  it  will  carry  it  out. 
[Mr.  Isaacs. 


Question — That  the  words  "  Inter-State 
Commission  "  proposed  to  be  omitted  stand 
part  of  the  clause — put. 

The  committee  divided — 


Ayes 
Noes 

Majority  against  the  amend- 
ment 


22 
15 


Abbott,  Sir  J.  P. 
P>arton,  E. 
Briggs,  H. 
Brown,  N.  J. 
Brunker,  J.  N. 
Carruthers,  J.  H. 
Cockburn,  Dr.  J.  A 
Downer,  Sir  J.  W. 
Forrest,  Sir  J. 
Gordon,  J.  H. 
Hassell,  A.  Y. 
Holder,  F.  W. 


Ayes. 

Howe,  J.  H. 
Leake,  G. 
Lewis,  N.  E. 
McMillan,  W. 
Reid,  G.  H. 
Solomon,  V.  L. 
Symon,  J.  H. 
Venn,  H.  W. 
Walker,  J.  T. 


Teller. 
O'Connor,  R.  E. 
Noes. 
Braddon,  Sir  E.  N.  C.  Lyne,  W.  J. 
Deakin,  A.  Peacock,  A.  J. 

Douglas,  A.  Quick,  Dr.  J. 

Fraser,  S.  Trenwith,  W.  A. 

Glynn,  P.  M.  Turner,  Sir  G. 

Grant,  C.  H.  Zeal,  Sir  W.  A. 

Hackett,  J.  W.  Teller. 

Kingston,  C.  C.  Isaacs,  I.  A. 

Question  so  resolved  in  the  affirmative. 

The  new  clause  was  agreed  to. 

Clause  95c  was  struck  out. 

Mr.  BARTON  (New  South  Wales).— I 
beg  to  move  the  following  new  clause  : — 

Clause  95g. — Notwithstanding  anything  in 
this  Constitution,  a  rate  imposed  upon  any 
railway  the  property  of  a  state  shall  be  taken 
to  be  lawful  if  the  rate  applies  equally  to  goods 
from  other  states,  and  if  the  Inter-State  Com- 
mission deem  it  to  be  necessary  for  the  de- 
velopment of  tke  territory  of  the  state. 

Mr.  DEAKIN  (Victoria).— The  condi- 
tion imposed  here  that  a  rate  shall  be  taken 
to  be  lawful  if  it  applies  equally  to  goods 
from  other  states  is,  of  course,  meaning- 
less. 

Mr.  Barton. — That  is  one  of  the  sug- 
gestions Sir  Samuel  Griffith  made. 
'  Mr.  DEAKIN.— Yes.       The  only  pro- 
vision that  would  be  effective  would  be 
to    require    that    any    differential    rates 
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chained  oh  any  line  of  railway  .should  I  Question— That  clause  95g  be  inserted 
apply  measured  from  either  terminus  of 
the  railway.  In  that  ease,  it  would  be 
obvious  that  the  differential  rates  were 
used  for  the  development  of  the  colony, 
and  not  for  the  injury  of  any  other 
colony.  As  it  stands,  this  particular  pro- 
vision appears  to  be  meaningless,  and  we 
are  left  entirely  to  the  opinion  of  the 
I nter- State  Commission  as  to  what  is 
necessary  for  the  development  of  a  state. 
The  words  could  not  be  wider  and  more 
indefinite,  and  what  decision  will  be  given 
under  them  no  one  can  predict. 

Mr.  ISAACS  (Victoria). — By  the  clause 
we  have  just  passed,  it  is  provided  that  no 
preference  or  discrimination  can  be  for- 
bidden by  Parliament  unless  the  Inter- 
State  Commission  deems  it  undue,  or 
unreasonable,  or  unjust  to  any  state. 
Well,  we  understand  that,  but  then  it 
goes  on  in  clause  95c  to  say  that,  notwith- 
standing that,  the  rate  shall  be  lawful  if 
it  applies  to  goods  from  other  states, 
and  is,  in  the  opinion  of  the  Inter-State 
Commission,  deemed  necessary  for  the 
development  of  its  territory. 

Mr.  Dbakin.  —  That  overrides  every- 
thing. 

Mr.  ISAACS.— Although  it  is  undue, 
unreasonable,  and  unjust  to  any  state, 
still  it  is  to  be  lawful  if  it  applies  equally 
to  goods  from  other  states,  and  is,  in  the 
opinion  of  the  Inter-State  Commission, 
necessary  for  the  development  of  its  terri- 
tory. I  want  it  to  be  clearly  understood, 
because  it  is  important  in  connexion  with 
clause  89,  that  Victoria  can  be  prohibited 
from  having  her  rates  preferential  into 
Riverina,  but  if  the  Inter-State  Commis- 
sion thinks  that,  however  unjust,  however 
undue,  however  unreasonable  the  New 
South  Wales  rates  are  to  Victoria,  those 
rates  are  necessary  for  the  development  of 
New  South  Wales,  and  that  they  apply 
equally  to  goods  from  other  states,  New 
South  Wales  can  never  be  prevented  from 
altering  her  rates,  but  Victoria  has  to 
alter  her  rates.  I  want  to  emphasise  that 
question  once  more. 


in  the  Hill — put. 

The  committee  divided- 

Ayes 

24 

Noes 

13 

Majority   for  the  amendment     11 

Ayes. 

Abbott,  Sir  J.  P. 

Leake,  G. 

Uriggs,  H. 

Lewis,  N.  E. 

Brown,  N.  J. 

Lyne,  W.  J. 

Brunker,  J.  N. 

McMillan,  W. 

Carruthers,  J.  H. 

O'Connor,  R.  E. 

Downer,  Sir  J.  W. 

Reid,  G.  H. 

Forrest,  Sir  J. 

Solomon,  V.  L. 

Gordon,  J.  H. 

Symon,  J.  H. 

Grant,  C.  H. 

Venn,  H.  W. 

Hackett,J.  W. 

Walker,  J.  T. 

Hassell,  A.  Y. 

Holder,  F,  W. 

Teller. 

Howe,  J.  H. 

Barton,  E. 

XoKS. 

Braddon,  Sir  E.  N. 

C.  Peacock,  A.  J. 

Cockburn,  Dr.  J.  A. 

Quick,  Dr.  J. 

Deakin,  A. 

Trenwith,  W.  A. 

Douglas,  A. 

Turner,  Sir  G 

Fraser,  S. 

Zeal,  Sir  W.  A. 

Glynn,  P.  M. 

Teller. 

Kingston,  C.  C. 

Isaacs,  I.  A. 

Question  so  resolved  in  the  affirmative. 

Mr.  Douglas. — New  South  Wales  never 
gets  anything ! 

Clause  96.— There  shall  be  an  Inter-State 
Commission,  with  such  powers  of  adjudication 
and  administration  as  the  Parliament  from 
time  to  time  deems  necessary,  but  so  that  the 
commission  shall  be  charged  with  the  execution 
and  maintenance,  within  the  Commonwealth,  of 
the  provisions  of  this  Constitution,  and  of  all 
laws  made  thereunder  relating  to  trade  and 
commerce. 

Sir  GEORGE  TURNER  (Victoria).— 
This  clause  embodies  in  the  Constitution 
an  Inter-State  Commission,  to  which  I 
strongly  object.  I  am  perfectly  willing 
that  the  Parliament  may  constitute  an 
Inter-State  Commission,  with  such  powers 
of  adjudication  and  administration  as  it 
from  time  to  time  deems  necessary. 
Therefore  I  propose  to  omit  the  words 
"  There  shall  be,"  which  embody  the  Inter- 
state Commission  in  the  Constitution, 
with  the  view  to  give  power  to  the  Parlia- 
ment to  constitute  that  body.  I  wish  to 
draw  distinct  attention  to  the  latter  part 
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of  the  clause,  so  that  honorable  members 
hereafter,  when  difficulties  arise,  may  know 
that  they  acted  with  their  eyes  open.  I 
feel  perfectly  certain  that  they  did  not 
know  the  meaning  or  the  extent  of  the 
latter  words  of  the  clause,  or  they  would 
never  have  passed  it.  It  goes  on  to 
provide — 

That  the  commission  shall  be  charged  .with 
the  execution  and  maintenance,  within  the  Com- 
monwealth, of  the  provisions  of  this  Constitu- 
tion, and  of  all  laws  made  thereunder  relating 
to  trade  and  commerce. 

Now  we  are  told  that  these  words  "relat- 
ing to  trade  and  commerce  "  are  so  wide 
in  their  operation  that  not  one  of  us,  when 
we  came  here,  ever  dreamt  that  they 
would  cover  the  number  of  subjects  they 
do  cover.  They  cover  navigation— they 
cover  almost  everything. 

Mr.  McMillan.— They  are  the  crea- 
tures of  Parliament. 

Sir  GEORGE  TURNER.— They  are  not 
the  creatures  of  Parliament.  I  would  not 
object  if  the  Inter-State  Commission  were 
to  be  appointed  by  the  Parliament,  and 
the  Parliament  from  time  to  time  were  to 
delegate  to  that  body  such  of  the  powers 
as  it  could  itself  exercise  under  the  Con- 
stitution. I  go  with  the  honorable  mem- 
ber the  full  length  there  ;  but  this  is  a 
very  different  position. 

Mr.  McMillan. — We  create  an  Inter- 
State  Commission  absolutely  by  the  Con- 
stitution, but  we  give  the  Parliament  full 
power  to  declare  what  the  duties  of  the 
commission  are,  and  all  the  rules  and 
regulations  connected  with  it.  What  else 
is  there  you  want  ? 

Mr.  Barton.— Will  you  be  satisfied— I 
do  not  say  that  I  agree  to  it— to  leave  out 
the  words  "but  so  that  the  commission 
shall  be  charged  with,"  and  to  use  the 
simple  word  "  for  "  1 

Sir  GEORGE  TURNER.— That,  I  think, 
is  a  distinction  without  a  difference. 

Mr.  Barton. — No;  it  will  then  read- 
Such  powers  of  adjudication  and  administra- 
tion  as   the   Parliament,    from   time    to   time, 
deems  necessary  for  the  execution  and  mainten- 
ance of  the  provisions  of  the  Constitution,  and 
[Sir  Georye  Turner. 


of  all  laws  made  thereunder  relating  to  trade 
and  commerce. 

It  leaves  it  to  the  Parliament  to  say  what 
it  will  give.  I  think  I  can  meet  my  right 
honorable  friend  half-way  about  that,  but 
I  could  not  go  any  further. 

Sir  GEORGE  TURNER.— I  think  this 
clause  should  be  so  constructed  that  Par- 
liament can  constitute  an  Inter-State 
Commission,  and  from  time  to  time  give 
to  that  Inter-State  Commission  such 
powers  as  it  deems  rit  for  various  pur- 
poses—dealing  with  railways  and  similar 
matters. 

Mr.  McMillan.  —  The  clause  provides 
for  that. 

Sir  GEORGE  TURNER.  —  No.  The 
leader  of  the  Convention  will  admit  that 
it  goes  very  much  further,  because  the 
clause  says  this  body  is  to  be  consti- 
tuted by  the  Bill  itself.  There  is  no  option 
in  the  Parliament  to  constitute  it,  and 
it  is  to  be  charged  with  the  execution  and 
maintenance  within  the  Commonwealth, 
(as  wide  words  as  you  can  use  of  the  pro- 
visions of  this  Constitution),  and  of  all  laws 
made  thereunder  relating  to  trade  and 
commerce.  If  the  Convention  is  prepared 
to  adopt  those  words,  it  is  useless  for  me 
to  attempt  to  argue  and  convince  honor- 
able members  that  they  should  not  adopt 
them.  I  will  test  this  matter  on  a  division. 
I  beg  to  move — 

That  the  words  "There  shall  be  "  be  omitted, 
with  the  view  to  the  insertion  of  the  words 
"Parliament  may  constitute.'' 

Mr.  Barton. — I  would  suggest  that  you 
should  make  it  "  Parliament  shall  make 
laws  constituting." 

Sir  GEORGE  TURNER.— Parliament 
will  have  to  constitute  the  Inter  State 
Commission  by  some  law. 

Mr.  LYNE  (New  South  Wales).— Will 
the  honorable  member's  amendment  meet 
the  case  that  he  desires?  I  do  not  think 
that  it  will. 

Sir  GEORGE  TURNER. -Of  course,  I 
shall  have  to  move  the  second  amendment 
later  on.     I  can  only  move  one  at  a  time. 
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I  desire  to  enable  Parliament  to  consti- 
tute the  body,  and  to  delegate  to  it  such 
powers  as  Parliament  thinks  fit  from  time 
to  time. 

Mr.  BARTON.  -Two  or  three  clauses 
frill  be  rendered  inoperative  if  Sir  George 
Turner's  amendment  is  carried.  The  re- 
sult of  adopting  the  amendment  will  be  to 
make  the  Inter-State  Commission  totally 
inoperative  until  the  Parliament  legislates. 

Mr,  Kingston.  —  And  to  make  the 
clauses  worthless  until  the  Parliament  has 
legislated. 

Mr.  LYNE.  — I  agree  with  Sir  George 
Turner  that  Parliament  should  constitute 
the  commission,  and  give  that  commission 
its  powers.  I  do  not  know  whether  the 
proposed  amendment  will  effect  that,  but 
I  shall  be  prepared  to  vote  for  any 
amendment  which  will  effect  that  result, 
because  I  am  altogether  opposed  to  plac- 
ing the  Inter-State  Commission  above  the 
Parliament.  If  we  were  going  to  have  a 
Federal  Parliament  it  should  have  great 
power,  and  not  the  Inter-State  Commission. 
I  think  it  is  child's  play  to  create  an 
Inter-State  Commission,  and  delegate 
powers  to  that  commission  which  should 
be  exercised  by  the  Parliament.  I  am 
altogether  opposed  in  principle  to  the 
Inter-State  Commission,  and  I  think 
it  would  work  a  great  deal  of  harm 
in  many  respects ;  but  to  work  that 
commission  in  the  way  proposed,  and 
to  give  it  the  power  this  clause  seems  to 
give  it,  is  absurd.  We  might  as  well  do 
away  with  the  Parliament  altogether. 

Mr.  KINGSTON  (South  Australia).— I 
voted  with  Sir  George  Turner  on  this 
question  on  a  former  occasion,  for  the 
purpose  of  enabling  the  Federal  Parlia- 
ment to  deal  with  various  matters  con- 
nected with  the  Inter-State  Commission, 
but  we  were  beaten.  This  clause  relative 
to  railway  rates  will  be  utterly  inopera- 
tive if  the  present  amendment  is  carried  ; 
therefore,  I  have  no  other  option  than  to 
vote  for  the  principle  affirmed  in  the  clause 
itself,  putting  within  the  four  corners  of 
the  Constitution  the  express  determination 


that  there  shall  be   an   Inter-State  < 

mission. 

Question — That  the  words  proposed  to 
be  struck  out  stand  part  of  the  clause — 
put. 

The  committee  divided — 

Ayes       ...  ...  ...     23 

Noes       ...  ...  ...      13 


Majority   against    Sir    George 
Turner's  amendment 


10 


Ana 


Abbott,  Sir  J.  P. 

Briggs,  H. 
Brown,  N.  J. 
Brunker,  J.  N. 
Cockburn,  Dr.  J.  A. 
Downer,  Sir  J.  W. 
Forrest,  Sir  J. 
Gordon,  J.  H. 
Grant,  C.  H. 
Hassell,  A.  Y. 
Holder,  F.  W. 
Howe,  J.  H. 


Kingston,  C.  C. 
Leake,  G. 
Lewis,  N.  E. 
McMillan,  W. 
O'Connor,  R.  E. 
Reid,  G.  H. 
Solomon,  V.  L. 
Symon,  J.  H. 
Venn,  H.  W. 
Walker,  J.  T. 

Teller. 
Barton,  E. 


Noes. 

Braddon,  Sir  E.  N.  C.  Peacock,  A.  J. 

Deakin,  A.  Quick,  Dr.  J. 

Douglas,  A.  Trenwith,  W.  A. 

Fraser,  S.  Turner,  Sir  G. 

Glynn,  P.  M.  Zeal,  Sir  W.  A. 
Hackett,  J.  \V.  Teller. 

Lyne,  W.  J.  Isaacs,  I.  A. 

Question  so  resolved  in  the  affirmative. 

Mr.  BARTON  (New  South  Wales).— 
There  is  one  small  matter  which  I  feel 
bound  to  call  attention  to  as  an  act  of 
fairness.  It  was  the  subject  of  an  inter- 
jection I  made  when  Sir  George  Turner 
was  speaking.  We  have  provided  in  this 
Constitution  in  clause  95b  that  the  Inter- 
State  Commission  is  to  have  the  power 
of  deciding  what  are  such  preferences  or 
discriminations  as  it  may  deem  to  be  un- 
due and  unreasonable,  or  unjust  to  any 
state ;  and  also,  in  clause  95c,  that  the 
Inter-State  Commission  shall  have  power 
to  decide  what  is  necessary  for  the  develop- 
ment of  the  territory  of  a  state  by  way 
of  a  railway  rate,  so  long  as  it  is  an  equal 
rate.  Now,  I  take  it  that,  having  said 
at  the  beginning  of  this  clause  that  there 
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shall  be  an  Inter-State  Commission,  we 
have  made  it  compulsory  that  there  shall 
be  an  Inter-State  Commission,  which  shall 
have  at  least  the  power  included  in  those 
two  clauses.  It  will  be  necessary  for  the 
commission  to  have  more  powers,  but 
whether  they  should  traverse  the  whole 
field  of  trade  and  commerce  may  be  a  ques- 
tion for  honorable  members  to  consider. 
Perhaps  the  words  inserted  as  a  matter  of 
drafting  in  the  third  line  of  clause  96  are 
too  strong — "  but  so  that  the  commission 
shall  be  charged  ; "  and  having  secured  as 
an  integral  part  of  the  Constitution 
that  there  shall  be  an  Inter-State  Com- 
mission, and  that  those  questions  which 
are  involved  in  clause  95b  and  clause  95c 
must  be  considered  by  the  commission, 
I  think  it  might  be  quite  fair  enough 
to  say  with  regard  to  the  rest  of  the 
matter  that  Parliament  shall  decide  what 
further  is  necessary  for  the  purposes  of 
adjudication  and  administration  for  that 
commission  in  the  way  of  power  over 
the  trade  and  commerce  provisions. 
Therefore,  I  feel  impelled  to  move — 

That  the  words  "  but  so  that  the  commission 
shall  be  charged  with  "  be  omitted,  and  that  the 
word  "  for  "  be  substituted. 

The  clause  would  then  read  as  fol- 
lows : — 

There  shall  be  an  Inter-State  Commission, 
with  such  powers  of  adjudication  and  admin- 
istration as  the  Parliament  from  time  to  time 
deems  necessary,  but  for  the  execution  and 
maintenance  within  the  Commonwealth  of  the 
provisions  of  this  Constitution,  and  of  all  laws 
made  thereunder  relating  to  trade  and  com- 
merce. 

Then  Parliament  would  prescribe  what  it 
deemed  necessary  for  the  execution  of 
these  powers.  While  it  would  be  a 
matter  of  certainty  that  having  so  pro- 
vided there  shall  be  an  Inter-State  Com- 
mission, they  would  be  authorized  to  deal 
with  these  questions  in  clauses  95b  and 
95c.  It  seems  to  me  that  that  is  a  fair 
proposal.  I  think  I  am  moving  what  is  a 
concession,  but  I  think  it  mitigates  what 
otherwise  might  be  an  undue  requirement 
in  this  clause. 
[Mr.  Barton. 


Mr.  ISAACS  (Victoria).— There  is  a 
difference  between  the  clause  as  it  stands 
and  as  it  would  be  if  the  proposal  of  Mr. 
Barton  were  adopted.  The  clause  as  it 
stands  provides  that  the  commission  shall 
be  "  charged  with  the  execution  and 
maintenance  "  of  the  provisions  of  the  Con- 
stitution, and  of  all  laws  relating  to  trade 
and  commerce.  That  charges  the  com- 
mission with  a  duty  which  must  be  carried 
out  by  some  means.  The  clause  as  it 
stands  says  that  Parliament  may  give  the 
commission  "such  powers  of  adjudication 
and  administration"  as  it  may  deem  neces- 
sary, but  still  the  duty  is  there.  As  it  is 
proposed  to  alter  the  clause,  the  Inter- 
State  Commission  would  only  have  such 
powers  as  the  Parliament  may  from  time 
to  time  deem  necessary  "  for  the  execu- 
tion and  maintenance."  So  that  until 
the  Parliament  gave  them  the  power  they 
could  not  move  in  that  direction. 

Mr.  Barton. — Yes.  Parliament  is  under 
a  constitutional  obligation  to  create  the 
commission. 

Mr.  ISAACS. — But  it  is  also  under  this 
negative  obligation  :  Until  it  gives  the 
necessary  powers  for  the  Inter-State  Com- 
mission these  provisions  of  the  Constitu- 
tion cannot  be  maintained  and  executed. 

Mr.  Barton.  —  But  the  commission 
could  do  nothing  until  Parliament  legis- 
lated if  you  left  the  clause  in  its  present 
form. 

Mr.  ISAACS. — I  am  not  so  sure  of  that, 
because  the  Executive  could  create  the 
commission,  and  then  it  would  stand 
charged  with  these  duties. 

Mr.  Barton. — Oh,  no  ;  the  words  "  but 
so  that "  are  a  charge  upon  the  Parlia- 
ment. 

Mr.  ISAACS. — It  may  be  so  ;  but  then 
there  is  no  difference  between  what  the 
clause    says  and   what  the  leader  of  the 
Convention  proposes  to  make  it  say. 
The  amendment  was  agreed  to. 
The  clause,  as  amended,  was  agreed  to. 
Clause    98    (Taking    over  public  debts 
of  states), 
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Sir  GEORGE  TURNER  (Victoria).— I 
have  given  notice  of  an  amendment  in  this 
clause,  in  order  to  again  test  the  feeling  of 
the  Convention  as  to  whether  we  should 
hand  over  the  debts  at  once  to  the  Federal 
Parliament.  But  seeing  the  results  of 
other  votes,  1  think  it  would  be  useless 
to  detain  the  Convention  in  moving  such 
an  amendment. 

The  clause  was  agreed  to. 

The  CHAIRMAN.— We  now  have  to 
go  back  to  clause  52  (Legislative  powers 
of  the  Parliament). 

Clause  52,  sub-section  (2). — Taxation  ;  but  so 
that  all  taxation  shall  be  uniform  throughout 
the  Commonwealth,  and  that  no  tax  or  duty 
shall  be  imposed  on  any  goods  passing  from  one 
state  to  another. 

Mr.  BARTON  (New  South  Wales).— I 
have  prepared  an  amendment  with  regard 
to  this  sub-section,  which  puts  the  matter 
into  a  form  which  would  express  the  in- 
tention of  the  Convention,  whilst  avoid- 
ing a  difficulty.  Honorable  members  will 
recollect  the  difficulty  that  arose  over  the 
construction  of  words  equivalent  to  "  uni- 
form throughout  the  Commonwealth  "  in 
the  United  States  of  America.  Although 
no  actual  decision  has  been  given,  a 
doubt  has  been  raised  as  to  the  meaning 
of  the  word  "uniform."  The  celebrated 
income  tax  case  went  off  as  to  the  direct  ap- 
portionment of  taxation  amongst  the  people 
according  to  numbers,  and  this  point  was 
not  decided,  but  a  great  deal  of  doubt 
has  been  thrown  on  the  meaning 
of  the  word  in  the  judgment  of  Mr. 
Justice  Field.  I  think  that  although  the 
word  "uniform"  has  the  meaning  it  was 
intended  to  have — "  one  in  form  "  through- 
out the  Commonwealth — still  there  might 
be  a  difficulty,  and  litigation  might  arise 
about  it,  and  prolonged  trouble  might  be 
occasioned  with  regard  to  the  provision  in 
case,  for  instance,  an  income  tax  or  a  land 
tax  was  imposed.  What  is  really  wanted 
is  to  prevent  a  discrimination  between 
citizens  of  the  Commonwealth  in  the  same 
circumstances.     I  beg  to  move — 

That  all  the  words  after  the  word  "  taxation" 
where  it  is  first  used  be  struck  out,  and  that 


the  following  words  be  substituted  :— "  but  not 
so  as  to  discriminate  between  states  or  parts  of 
states,  or  between  goods  passing  from  one  state 
to  another." 

I  conceive  it  to  be  quite  unnecessary  to 
retain  these  words  in  view  of  clause  89,  pre- 
scribing  free-trade  among  the  several  si 
under  which  any  duty  or  tax  on  goods 
passing  from  one  state  to  another  would  be 
clearly  invalid,  and  could  not  possibly  be 
allowed  by  the  operation  of  the  preference 
clauses.  I  propose  not  to  say  anything 
about  goods  in  this  connexion  passing  from 
one  state  to  another,  as  that  is  sufficiently 
provided  for,  and  I  put  in  this  provision, 
which  prevents  discrimination  or  any  form 
of  tax  which  would  make  a  difference 
between  the  citizen  of  one  state  and  the 
citizen  of  another  state,  and  to  prevent 
anything  which  would  place  a  tax  upon  a 
person  going  from  one  state  to  another.  I 
beg  to  move — 

That  all  the  words  after  the  first  word 
"taxation  "in  the  second  sub-section  be 
omitted,  with  a  view  to  inserting  the  following 
words — "  but  not  so  as  to  discriminate  between 
states  or  parts  of  states,  or  between  persons  or 
things  passing  from  one  state  to  another. " 

The  amendment  was  agreed  to. 

The  clause,  as  amended,  was  agreed  to. 

Clause  110b. — No  subject  of  the  Queen,  resi- 
dent in  any  state,  shall  be  subject  in  any  other 
state  to  any  disability  or  discrimination  not 
equally  applicable  to  the  subjects  of  the  Queen 
in  such  other  state. 

Mr.  DEAK1N  (Victoria).— -This  is  a 
matter  in  which  Sir  John  Forrest  will  pro- 
bably take  some  interest.  We  have  been 
told  that  Chinese  cannot  hold  leases  in 
Western  Australia  ;  but  I  take  it  that  in 
this  clause,  if  a  Chinese  was  a  subject  of 
the  Queen  resident  in  another  colony,  and 
went  to  Western  Australia,  it  would  be 
absolutely  compulsory  to  allow  him  to 
have  a  lease  or  any  other  right  he  might 
have  possessed  in  the  colony  he  left. 

Sir  John  Forrest. — Is  that  what  you 
want? 

Mr.  DEAKIN.— No  ;  and  I  do  not  think 
it  is  intended.  The  clause  is  intended  to 
preserve  to  states  the  power  to  deal  with 
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all  classes  of  citizens  in  the  state.  In 
order  to  bring  the  matter  under  the  atten- 
tion of  the  Drafting  Committee,  I  propose 
to  move  an  amendment  which  will  indi- 
cate to  them  what  is  intended.  1  beg  to 
move — 

That  the  first  word  "  the  "  in  the  second  last 
line  be  omitted  for  the  purpose  of  inserting  the 
word  "such." 

Sir  John  Forrest. —  I  agree  with  the 
proposal. 

Mr.  BARTON  (New  South  Wales.)— 
The  word  "  such "  will  not  express  what 
is  wanted.  As  far  as  the  principle  is  con- 
cerned, I  leave  that  in  the  hands  of  the  Con- 
vention to  decide  it  one  way  or  the  other. 
I  have  a  natural  tendency  against  im- 
posing disabilities,  and  I  rather  sympathize 
with  the  clause  as  it  stands.  If  the  Con- 
vention thinks  fit  to  approve  of  the  word 
"  such,"  on  behalf  of  the  Drafting  Com- 
mittee I  will  undertake  to  put  the  mean- 
ing of  the  Convention  in  plain  terms. 

The  amendment  was  agreed  to. 

The  clause,  as  amended,  was  agreed  to. 

Mr.  WALKER  (New  South  Wales).— I 
wish  to  propose  a  new  clause,  to  follow 
clause  117.  I  am  sorry  that  I  should 
have  to  move  this  at  so  late  an  hour,  but 
I  postponed  the  motion  on  a  former  occa- 
sion.    I  beg  to  move — 

That  the  following  be  a  clause  of  the  Bill,  to 
follow  clause  117  : — 

If  the  colony  of  Queensland  adopts  this 
Constitution,  or  is  admitted  as  a  state  of  the 
(Jommon wealth,  nothing  in  this  Constitution 
shall  be  taken  to  impair  any  right  which  the 
Queen  may  be  graciously  pleased  to  exercise 
by  virtue  of  Her  Majesty's  Royal  prerogative  or 
under  any  statute  in  respect  of  the  division  of 
Queensland  into  two  or  more  colonies ;  but  so 
that  the  Commonwealth  shall  retain  the  powers 
conferred  on  it  by  this  Constitution  to  impose 
terms  and  conditions  in  respect  of  the  estab- 
lishment of  any  such  colony  as  a  state. 

It  is  in  the  knowledge  of  honorable  mem- 
bers that  the  Premier  of  Queensland  tele- 
graphed to  our  respected  leader  to  the 
effect  that  he  feared  this  clause,  if  passed, 
would  rather  injure  the  cause  of  federa- 
tion in  Queensland  than  otherwise.  As  an 
old  Queenslander,  I  can  say  that  the  clause 
[Mr.  Deakiv. 


at  present  in  the  Constitution  suits  South 
Queensland  very  well,  but  it  certainly 
does  not  suit  the  whole  colony.  The 
desire  I  have  is  to  have  a  clause  that  will 
leave  Queensland,  so  far  as  federation  and 
possible  separation  are  concerned,  in  the 
same  position  as  she  is  now.  I  do  not 
at  all  sympathize  with  the  extraordinary 
request  we  have  heard  from  members  of 
Central  Queensland,  asking  that  Queens, 
land  may  be  admitted  into  the  Fede- 
ration as  separate  states.  I  want 
Queensland  to  come  in  as  one  colony,  but 
reserving  to  Her  Majesty  the  preroga- 
tive which  many  believe  she  now  has  to 
allow  separation  on  petition.  I  have 
previously  referred  to  this  matter,  and 
shall  not  repeat  myself.  I  may  take  this 
opportunity  to  read  a  telegram  from  the 
president  of  the  Central  Queensland 
Separation  League.  The  telegram  is  very 
brief,  and  I  should  have  liked  to  amplify 
it,  but  at  this  hour  I  will  simply  read  the 
words  of  the  message.  The  message  is  as 
follows : — 

Both  Lord  Knutsford  and  Lord  Ripon  inti- 
mated Bill  would  be  introduced  divide  colony 
into  three  ;  unlikely  Central  and  North  ever 
consent  incorporate  Queensland  one  state  unless 
fully  protected. 

I  telegraphed  a  few  days  ago  to  Townsville 
to  see  whether  the  people  there  were  in 
touch  with  my  proposal,  and  here  is  the 
reply  of  the  president  of  the  Separation 
League  in  that  city  :  — 

If  Townsville  were  polled  to-morrow,  I  feel 
confident  that  every  vote  would  be  in  favour  of 
the  inclusion  of  that  clause,  for  the  desire  for 
separation  is  as  strong  now  as  ever,  and  the 
movement  is  quiescent  only  because  there  is  no 
prospect  of  success  by  appeals  to  local  Parlia- 
ments. All  here  warmly  wish  you  may  succeed 
in  having  clause  inserted. 

There  was  recently  a  division  in  the 
Queensland  Parliament  in  regard  to  the 
Federal  Enabling  Bill.  The  analysis  of 
the  votes  was  as  follows  :  —Federation  was 
supported  by  27,  including  pairs,  and  29 
opposed.  Of  those  who  supported,  21 
were  representative  of  Southern  Queens 
land,    5     of    Northern    Queensland,    and 


Commonwealth  of  [11  Mabch,   I 


Australia  BilL 


2399 


1  of  Central  Queensland.  Of  those 
who  opposed,  1'5  represented  Southern 
Queensland;    8    Northern    Queensland; 

and  8  Central.  Thai  accounts  alto- 
gether for  56  out  of  72  members.  Of 
the  remaining  16  members  B  Southern 
members  are  anti-federationists,  and  6 
are  tosTerationiats,   while   3  northern  and 

2  Central  members  are  federationists. 
1  want  to  show  the  feeling  in  favour 
of  federation  is  really  pretty  strong  in 
Queensland,  but  that,  owing  to  a  combina- 
tion of  circumstances,  the  motion  was 
negatived.  Taking  a  broad  view  of  the 
question  of  federation  in  Queensland,  the 
House  might  be  classified  thus :  There 
are  27  of  the  Southern  members,  16  of 
the  Northern  members,  and  11  of  the 
Central  members  who  are  federationists, 
so  that  we  have  54  federationists  and 
only  18  anti-federationists,  and  all  the 
latter  reside  in  Southern  Queensland.  Yet 
we  are  told  that  the  cause  of  federation 
will  be  injured  if  we  bring  in  a  clause  by 
which  Queensland  will  be  in  exactly  the 
same  position  in  regard  to  separation  as 
she  is  eX  the  present  day.  At  a  later 
stage,  if  any  one  has  any  remark  to  make 
on  the  other  side,  I  may  reply,  but  in  the 
meantime  I  will  show,  from  quotations  from 
the  Hon.  George  Thorn,  an  ex-Premier, 
the  spirit  in  which  the  Southern  members 
view  federation.     Mr.  Thorn  says  — 

Another  reason  is  that,  in  my  opinion,  the 
Central  and  Northern  division  will  accept  feder- 
ation at  any  price,  and  they  will  be  consummate 
asses  if  they  do  not  agree  to  it.  I  am  opposed 
to  federation  altogether.  The  colony  is  not  ripe 
for  federation,  and  I  have  not  heard  anybody 
out  of-doors  clamouring  or  asking  for  federa- 
tion with  the  exception  of  two  newspapers,  one 
in  Mackay  and  one  in  Brisbane. 

Mr.  Barton.— Mr.  George  Thorn  is  the 
most  bitter  opponent  of  federation  in 
Queensland.  I  read  his  speech  on  the 
subject,  and  he  does  not  know  anything 
about  it.  He  is  as  ignorant  on  the  sub- 
ject as  any  man  could  possibly  be. 

Mr.  WALKER. — I  want  to  show  that 
the  anti-federationist  party  are  really  the 
Southeru  Queensland  party. 


Mr.  DOUGLAS  (Tasmania);-^  rise  to 

a  point  of  order.  The  honorable  member 
(Mr.  Walker)  is  introducing  a  subject  on 
which  we  have  an  power  to  legislate. 

The    CHAIR. MAX.    -The     honorable 

member  (Mr.    Walker)    is    introducing  a 

clause    it    is   quite  competent    for    us   to 

and    I  do  not  think   he   is    out   of 

order. 

Mr.  WALKER.— I  am  sorry  to  trouble 
my  honorable  friend  (Mr.  Douglas)  at 
this  time  in  the  morning,  but  I  have 
waited  patiently  for  a  long  time,  and  I 
cannot  help  it.  Here  is  what  the  Hon. 
George  Thorn  says  about  federation  :  — 

Under  intercolonial  free-trade  we  (Queens- 
land) shall  lose  between  £120,000  and  £130,000 
in  Customs  revenue,  and  our  share  of  the  cost 
of  the  Federal  Government  will  he  £70,000, 
making  a  total  of  £200,000  per  annum.  Then 
look  at  the  loss  there  will  be  on  our  railways, 

and  so  on.  I  will  not  go  on  with  that. 
Mr.  Thorn  goes  on  to  say — 

It  is  only  within  about  the  last  eight  years 
that  they  have  started  growing  maize  in  Vic- 
toria, and  yet  Coghlan 

The  wonderful  Coghlan  turns  up  even 
there.     Mr  Thorn  continues — 

and  yet  Coghlan  tells  us  that  the  crop  of 
maize  in  Victoria  is  double  the  crop  in  Queens- 
land. 

The  CHAIRMAN.— Does  the  honorabl 
member   think   that    is    relevant   to    the 
question  of  Her  Majesty's  prerogative  1 

Mr.  Reid.  — It  is  calculated  to  provoke 
a  riot. 

Mr.  WALKER.— Here  is  what  Mr* 
Thorn  says  about  Mr.  Barton's  Bill — 

We  must  have  the  whole  or  nearly  the  whole 
of  Mr.  Barton's  Bill,  and  it  is  a  waste  of  time 
and  money  for  us  to  go  to  this  Convention  on 
the  lines  suggested  by  Mr.  Barton  and  Sir 
Samuel  Griffith,  for  I  see  very  little  difference 
between  their  schemes.  They  are  both  lawyers, 
and  so  long  as  lawyers  swim  they  do  not  care 
who  sinks. 

I  want  to  show  the  absolute  nonsense  of 
those  who  oppose  federation. 

Mr.  Barton.— What  has  that  to  do 
with  the  division  of  Queensland  1 
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Mr.  WALKER. — I  want  to  show  that 
it  is  Southern  and  not  Northern  Queens- 
land which  is  opposing  federation.  It 
would  be  very  unwise,  from  my  point  of 
view,  if  we  did  not  admit  Queensland  as  a 
whole  colony,  and  let  the  people  of  that 
colony  have  the  right,  as  they  believe 
they  have,  to  separation  on  petition  to  Her 
Majesty.  The  Queensland  people  are 
afraid  that,  if  they  come  in  as  they  are, 
that  right  of  separation  will  be  removed 
from  them,  and  hence  they  are  keeping 
out  of  federation. 

Mr.  BARTON  (New  South  Wales).— I 
think  the  discussion  which  took  place 
before  raises  a  doubt  whether  there 
is  any  such  right  as  my  honorable 
friend  wishes  to  preserve  by  this  clause. 
The  Acts  on  the  subject  are  not  very 
explicit,  when  one  considers  them  in 
their  chronological  order,  and  in  con- 
nexion with  the  action  of  the  pre- 
rogative which  has  since  taken  place. 
It  is  a  question  whether  any  power  to 
subdivide  Queensland  under  Orders  in 
Council  or  by  letters  patent  has  not  been 
exhausted,  so  that  it  is  not  quite  certain 
if  it  could  have  any  effect.  In  addition, 
honorable  members  have  heard  the  indi- 
vidual opinions  which  have  been  read  by 
the  honorable  member  (Mr.  Walker),  and 
the  opinion  of  the  Premier  of  Queensland, 
delivered  apparently  after  a  consultation 
with  his  colleagues.  We  must  take  it 
that  the  opinion  of  the  Ministry  has  been 
expressed  by  Sir  Hugh  Nelson,  and,  so  far 
tis  the  Convention  is  concerned — Queens- 
land not  being  represented  here — we  can 
have  no  knowledge  of  the  public  opinion 
of  the  colony  unless  we  derive  it 
from  their  parliamentary  proceedings, 
or  from  the  statements,  of  their  Execu- 
tive Government.  Their  parliamentary 
proceedings,  I  must  say,  are  absolutely 
bewildering;  but  the  statement  of  their 
Executive  Government  is  explicit.  They 
say  that  a  clause  of  this  kind  would  not 
help  the  cause  of  federation  in  Queens- 
land. When  we  know  that  the  majority 
of  the  electors  of  Queensland  live  ill  the 
[Mr.  Walker, 


Southern  part  of  that  colony,  it  seems  to 
me  that  we  should  beware  of  passing  a 
clause  which,  while  it  might  conciliate  the 
Central  and  Northern  parts  of  the  colony 
will  alienate  those  living  in  the  Southern 
parts  of  the  colony.  The  question  is 
whether  it  is  not  better  to  leave  the  Bill 
to  its  ordinary  operation,  and  Queens- 
land to  its  own  devices,  inasmuch  as 
we  know  that  if  that  colony  remains  in 
its  senses  it  will  hereafter  join  the  Federa- 
tion. 

Mr.  WALKER  (New  South  Wales).— 
There  is  one  point  which  I  have  reserved 
for  the  end.  These  are  the  terms  of  a 
motion  which  was  carried  in  the  Queens- 
land Parliament  on  the  4th  of  November 
last : — 

That,  in  the  opinion  of  this  House,  the  time 
has  now  arrived  when  the  Central  and  Northern 
divisions  of  this  colony  should  be  constituted 
separate  colonies  in  compliance  with  the  peti- 
tions of  the  inhabitants  thereof. 

Twrenty  honorable  members  voted  upon  each 
side,  and  the  Speaker  gave  his  casting  vote 
in  favour  of  separation.  It  is  just  as  well 
to  let  honorable  members  know. that  the 
separation  party  have  friends  in  the  Queens- 
land Parliament.  I  do  not  believe,  after 
what  has  been  said  by  the  leader  of  the 
Convention,  that  I  can  carry  this  clause, 
but  I  have  tried  to  do  my  duty  in  bring- 
ing it  forward.  I  have  presented  a  petition 
from  the  league  of  Central  Queensland 
upon  a  former  occasion,  and  I  now  abide 
by  the  decision  of  the  committee. 

The  clause  was  negatived. 

Clause  121  (Mode  of  amending  the 
Constitution), 

Mr.  ISAACS  (Victoria).— No  one  is 
more  fully  persuaded  of  the  importance 
of  this  clause  than  I  am.  At  the  same 
time,  no  one  can  have  a  greater  belief  in 
the  utter  futility  of  asking  the  Conven- 
tion to  deal  with  it  or  to  reverse  its  vote 
at  this  hour  of  the  morning.  Therefore, 
in  view  of  all  that  has  been  done  to-night, 
1  shall  not  take  up  the  time  of  the  Con- 
vention by  moving  any  amendment. 

The  clause  was  agreed  to. 
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Mr.  GLYNN  (South  Australia).  —  I 
should  like  to  ask  the  leader  of  the  Con- 
vention whether,  in  view  of  the  import- 
ance of  clause  75,  he  will  allow  us  an  op- 
portunity to  reconsider  it  I  I  think  that 
all  the  words  after  the  word  "state"  in 
econd  hue  should  be  struck  out. 

The  CHAIRMAN.— I  do  not  think  the 
honorable  member  can  discuss  the  clause, 
although  he  is  at  liberty  to  ask  a  ques- 
tion. 

Mr.  GLYNN.— I  hope  that  the  leader 
of  the  Convention  will  give  us  this  oppor- 
tunity, so  that  we  may  provide  for  appeals 
going  only  through  the  High  Court  to 
the  Privy  Council.  That  can  be  done,  as 
I  have  pointed  out,  by  striking  out  the 
words  "after  state."  At  the  same  time,  by 
doing  that,  you  will  abolish  the  direct 
appeal  from  the  state  courts.  Clause  75 
provides 

The  CHAIRMAN.  —  The  honorable 
member  is  not  in  order  in  debating  the 
clause. 

Mr.  Barton. — What  point  do  you  want 
considered  1 

Mr.  GLYNN. — Clause  75  allows  an 
appeal  under  the  reservation  of  the  pre- 
rogative from  the  High  Court  to  the 
Crown.  Provision  is  also  made  that  Par- 
liament may  abolish  the  right  of  appeal 
from  the  High  Court.  Clause  75  states  the 
same  thing  again  as  regards  appeals  to  the 
Privy  Council  from  the  state  courts,  but  it 
does  not  preserve  the  right  of  Parliament 
to  abolish  them.  I  pointed  that  out  during 
the  discussion  upon  the  clause,  and  I 
would  again  ask  for  its  reconsideration. 

Mr.  BARTON  (New  South  Wales).— 
This  clause  practically  prevents  two 
classes  of  appeals  from  going  to  the  Privy 
Council — appeals  as  to  the  interpretation 
of  the  Constitution  of  the  Commonwealth, 
and  appeals  as  to  the  interpretation  of  the 
Constitution  of  a  state.  It  also  states 
that  there  is  to  be  no  appeal  from  any 
federal  court  save  in  certain  cases  where 
Her  Majesty  may  retain  the  Royal  pre- 
rogative.     That  is   a   repetition  of  clause 

74,  but  in  clause  74  there  is  power 

[151] 


The  CHAIRMAN.— I  think  this  dis- 
cussion ought  to  take  place  upon  the 
question  of  the  adoption  of  the  report. 

Mr.  BARTON.— I   have  already  >r 
that  I   propose  to   reconsider  the  clause, 
and  have  redrafted  it  to  read  someth in- 
like  this  : — 

Notwithstanding  anything  in  the  last  section, 
in  any  case  in  which  the  interpretation  of  the 
Constitution  of  the  Commonwealth  or  of  a  state 
is  involved,  an  appeal  shall  not  be  allowed  to  the 
Queen  in  Council  from  any  court  of  any  state,  or 
from  the  High  Court,  or  from  any  other  federal 
court,  unless  in  any  such  case  the  public  inte- 
rests of  any  part  of  Her  Majesty's  dominions 
other  than  the  Commonwealth  or  a  state  are 
involved. 

That  confines  the  matter  to  the  two 
classes  of  cases  in  which  it  is  proposed  to 
retain  the  final  appeal  in  the  High  Court, 
with  the  reservation  of  the  cases  which 
deal  with  public  interests  of  other  parts 
of  the  dominion. 

The  Bill  was  reported  with  amendments. 

The  PRESIDENT.— The  question  is 
that  the  consideration  of  the  report  be  an 
order  of  the  day  for  the  next  day  of  sitting. 

Mr.  BARTON  (New  South  Wales).— 
I  understand  from  the  Premier  of  New 
South  Wales  that  he  would  like  me  to 
fulfil  a  promise  which  I  made  to  him  with 
reference  to  clause  55.  Honorable  mem- 
bers will  recollect  that  a  vote  was  taken  upon 
that  clause  yesterday,  which  was  to  some 
extent  complicated  by  the  fact  that  some 
honorable  members  could  not  see  that  the 
amendment  which  he  wanted  to  make 
could  reasonably  be  fitted  into  clause 
55.  I  told  him  that  I  would  prepare  a  draft 
which  would,  perhaps,  carry  out  his  inten- 
tion, at  any  rate  as  to  part  of  the  clause, 
and  that  if  he  then  wished  to  recommit 
the  clause  I  would  consent  to  the  recom- 
mittal. It  was  necessary,  under  the  cir- 
cumstances, to  do  that,  inasmuch  as  some 
honorable  members  voted  against  the 
amendment,  because  they  could  not  see 
any  reasonable  method  of  applying  it  to 
the  structure  of  the  clause.  There  is  a 
method  in  which  it  can  be  applied  to  the 
structure  of  the   first  sub-section  and  not 
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to  the  second  sub-section.  I  understand 
that  the  right  honorable  member  is  willing 
to  move  it  as  applying  to  the  first  sub- 
section only. 

Sir  John  Forrest.  — He  ought  to  give 
notice. 

Mr.  BARTON. — Notice  was  given  yes- 
terday by  me.  I  said  I  would  prepare  for 
my  right  honorable  friend  a  draft  showing 
what  could  be  done,  and  that  I  would  not 
oppose  a  recommittal  under  the  circum- 
stances. It  is  a  very  simple  matter,  and  I 
do  not  think  it  should  take  up  any  time 
at  all. 

The  PRESIDENT.— I  would  like  to 
point  out  to  the  leader  of  the  Convention 
that  it  would  be  impossible  to  put  the 
motion  for  the  recommittal  of  the  clause 
now.  The  question  before  the  Chair  is 
simply  that  the  report  be  taken  into  con- 
sideration on  a  certain  day. 

Mr.  BARTON.— There  are  two  matters 
on  which  I  have  a  duty  to  perform.  I 
have  to  redeem  the  promise  that  I  made 
to  the  Right  Hon.  Mr.  Reid,  and  I  shall 
feel  it  incumbent,  inasmuch  as  some  hon- 
orable members  did  not  appreciate  the 
question  when  they  voted  for  it,  to  ask  for 
the  recommittal  of  the  clause  carried  on 
the  motion  of  the  Right  Hon.  Sir  Edward 
Brad don. 

Sir  George  Turner. — I  shall  feel  it 
incumbent  upon  me  to  object  to  that, 
because  some  honorable  members  may 
have  gone  away. 

Mr.  BARTON.— I  shall  have  to  ask  the 
President  to  protect  me  from  the  undue 
haste  of  some  honorable  members  sitting 
opposite.  I  was  going  to  say  that  I  did 
not  intend  to  ask  for  the  recommittal  to- 
night. Are  we  going  to  finish  to-night  or 
this  morning  ?  I  am  equally  prepared  for 
either.  If  the  right  honorable  member  had 
allowed  me  to  conclude  the  sentence  there 
would  have  been  no  necessity  for  his  inter, 
ruption.  I  propose,  if  the  Convention 
does  not  wish  to  conclude  now,  to  hold  a 
short  sitting  in  the  morning  to  deal  with 
these  matters. 
[Mr.  Barton. 


Dr.  Cockburn. — What  was  the  use  of 
keeping  us  here  at  all  1 

Mr.  BARTON.— I  do  not  know  what 
the  honorable  member  means,  but  the 
honorable  member  understands  that  when 
I  make  a  promise  I  ought  to  fulfil  it,  and 
I  ought  also  to  give  notice  of  anything 
else  that  I  intend  to  do.  I  propose  to  do 
these  two  things.  If  it  suits  the  conveni- 
ence of  the  Convention,  I  shall  ask  honor- 
able members  to  meet  at  half-past  ten  or 
eleven  o'clock  to-day. 

Mr.  Douglas. — What  is  to  be  proposed  1 

Mr.  BARTON.— I  have  already  stated 
what  the  two  proposals  are,  but  I  will 
do  so  again.  One  of  the  proposals  is  to 
recommit  the  first  sub-section  of  clause 
55,  to  enable  the  Right  Hon.  Mr.  Reid  to 
submit  a  motion  to  prevent  a  law  being 
declared  bad  as  dealing  with  other  matters 
besides  the  imposition  of  taxation  where 
the  matter  not  dealing  with  the  imposi- 
tion of  taxation  is  separately  under  the 
law,  and  so  that  the  law  may  be  held  good 
so  far  as  it  deals  with  taxation.  That  is  all. 
The  other  is  to  deal  with  the  clause  in- 
serted on  the  motion  of  the  Right  Hon. 
Sir  Edward  Braddon,  which  I  would  not 
seek  to  disturb  if  I  had  not  had  an  in- 
timation that  there  are  a  considerable 
number  of  honorable  members  who  desire 
that  the  clause  should  be  reconsidered. 

Sir  Edward  Braddon. — Honorable  mem- 
bers who  voted  against  it. 

Mr.  BARTON.— I  shall  finish  as  soon  as 
I  am  allowed.  That  is  all  I  propose  to  do 
in  regard  to  the  Bill,  unless  any  honor- 
able member  can  convince  me  that  we 
should  retrace  our  steps  in  any  particular. 
I  shall  be  very  willing  even  then  to  do  so. 

Sir  GEORGE  TURNER  (Victoria).— 
The  leader  of  the  Convention  proposes  that 
we  should  meet  again  at  eleven  o'clock  a.m. 
There  is  this  difficulty  that  those  honor- 
able members  who  have  not  been  here 
during  the  night  will  have  no  intimation 
whatever  that  this  step  is  to  be  taken. 
If  we  are  to  reverse  the  vote  we  gave  to- 
night we  ought  to  reverse  it  in  as  full  a 
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Convention  as  we  can  get.     Some  intima- 
tion  should   be  given    to   the   honorable 
ibers  who  are  not  present  of  the  pro- 
!  meeting,  so  that  they  may  have  an 
opportunity  of  attending. 

Mr.  GLYNN  (South  Australia).— I  beg 
ive  notice  that  at  the  first  opportunity 
I  shall  propose  the  recommittal  of  elauses 
71  and  75. 

Mr.  BARTON  (New  South  Wales). -As 
I  can  see,  I  shall  have  to  oppose  that 
proposal. 

The  consideration  of  the  report  of  the 
committee  was  made  an  order  of  the  day 
for  the  next  day  of  sitting. 

DAY  AND  HOUR  OF  MEETING. 
Mr.  BARTON  (New   South    Wales).— I 
beg  to  move — 

That   the   standing  orders  be    suspended   to 
enable  me  to  submit  a  motion,  without  notice, 
with  reference  to  the  day  and  hour  of  meeting. 
The  motion  was  agreed  to. 
Mr.  BARTON.— I  beg  to  move- 
That  the  House,  at  its  rising,   adjourn  until 
this  morning,  at  eleven  o'clock  a.m. 

The  motion  was  agreed  to. 
The    Convention    adjourned    at    three 
minutes  to  four  o'clock  a.m.  (Saturday). 


SA  TURD  A  Y,  12th  MARCH,  1898. 

Days    of    Sitting -Commonwealth     of     Australia    Bill 
Consideration  of  Bill  as  reported  a  Third  Time. 


The  President  took  the  chair  at  two 
minutes  past  eleven  o'clock  a.m. 

DAYS  OF  SITTING. 
Mr.  BARTON  (New  South  Wales).— In 
order  to  facilitate  our  future  movements, 
I  beg  to  move — 

That  the  Convention,  at  its  rising  at  the 
close  of  each  sitting  do  adjourn  to  such  time  as 
shall  then  be  ordered. 

The  motion  was  agreed  to. 

COMMONWEALTH  OF  AUSTRALIA 
BILL. 

On  the  order  of  the  day  for  the 
consideration  of  the  Commonwealth  of 
Australia  Bill  as  reported  a  third  time, 


Mr.     BARTON     (New    South     W 
said — I  beg  to  in<>\. 

That  the.  Bill  he  recommitted  for  the  con- 
sideration of  clause  55,  sub-section  (1),  and 
clause  91a. 

These  are  the  two  clauses  that  I  men- 
tioned last  night.  One  of  them  I  pro- 
mi-!"  I  Mr.  Reid,  at  the  time  the  vote  was 
taken,  that  I  would  have  recommitted, 
and  the  recommittal  of  the  other  I  pro- 
pose because  I  was  informed  that  a  good 
many  honorable  members  did  not  quite 
appreciate  the  question  at  the  time  they 
gave  their  votes.  I  have  no  desire  to 
re-open  anything  on  my  own  account. 

Sir  George  Turner. — Perhaps  it  might 
expedite  business  if  you  give  us  some 
idea  what  the  object  of  the  recommittal  of 
these  two  clauses  is. 

Mr.  BARTON.— The  object  of  pro- 
posing the  recommittal  of  clause  55,  sub- 
section (1),  is  to  enable  Mr.  Reid  to  move 
an  amendment  in  that  sub-section  which 
would  enable  a  law  imposing  taxation  to 
be  good  to  the  extent  it  imposes  it, 
although  there  might  be  provisions  in  the 
Bill  which  deal  with  matters  other  than 
taxation,  and  that  such  latter  matters 
only  should  be  bad — that  the  Bill  should 
be  bad  only  in  that  respect.  The  object 
of  moving  the  recommittal  of  clause  91a 
is  to  omit  or  modify — in  fact,  to  recon. 
sider — the  clause  proposed  by  Sir  Edward 
Braddon. 

Mr.  Deakin.— Would  it  not  be  necessary 
to  recommit  clause  90  as  well  as  clause 
91a,  because  there  might  be  some  altera- 
tion to  be  made  in  the  clause  to  make  the 
two  clauses  agree  the  one  with  the  other  ? 

Mr.  BARTON.— I  think  not,  as  far  as 
I  can  see. 

Mr.  Deakin. — It  would  be  a  conse- 
quential amendment,  of  course,  if  any 
amendment  was  required. 

Mr.  BARTON.— It  will  depend  on  the 
discussion. 

Sir  GEORGE  TURNER  (Victoria).— 
There  was  one  matter  which  we  dealt  with 
before  adjourning  this  morning,  namely, 
clauses  95f  and  95g,  with  regard  to  the 
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Inter-State  Commission.  I  have  been 
again  earnestly  considering  onr  position 
with  regard  to  these  clauses,  and  I  feel  so 
over-weighted  with  the  result  of  the  divi- 
sions last  night  that  I  am  bound  to  ask,  if 
I  possibly  can,  to  get  a  vote  in  the  full 
Convention  in  respect  to  this  matter, 
which  I  regard  as  of  vital  interest  to  the 
colony  of  Victoria.  Under  these  cir- 
cumstances, I  ask  the  leader  of  the  Con- 
vention to  allow  clauses  95f  and  95g 
to  be  recommitted.  As  far  as  I  am 
personally  concerned,  I  can  assure  him 
that  any  remarks  I  have  to  make  in 
connexion  with  these  clauses  will  be  cur- 
tailed as  much  as  possible.  I  will  only 
speak  a  minute  or  two  in  regard  to  the 
matter. 

The  PRESIDENT.— Am  I  to  under- 
stand that  Sir  George  Turner  moves  for 
the  recommittal  of  clauses  95f  and 
96g? 

Mr.  BARTON  (New  South  Wales).— I 
think  my  right  honorable  friend  asks  me 
to  consent  to  the  recommittal. 

Sir  George  Turner. —  If  you  would 
kindly  consent. 

Mr.  BARTON.— My  right  honorable 
friend  places  me  in  rather  a  difficulty  about 
this,  because  the  action  of  last  night  upon 
these  clauses,  95f  and  95g,  was  taken  after 
printed  notice  of  intention  to  deal  with 
those  provisions  was  duly  given.  Previously 
these  clauses  were  the  subject  of  long  de- 
bate, and  the  Convention  came  to  a  certain 
decision.  Afterwards  my  right  honorable 
friend  sought  to  re-open  these  clauses,  and 
gave  printed  notice  of  his  intention  to  do 
so,  and  therefore  the  Convention  under- 
stood all  about  the  matter.  When  I  asked 
the  Convention  to  sit  last  night  for 
the  purpose  of  getting  as  far  through 
the  Bill  as  possible,  the  printed  notices 
were  in  the  hands  of  honorable  members, 
who  generously  promised  to  help  me  in 
getting  the  Bill  through.  These  matters 
were  then  considered  and  definitely  de- 
cided, and  I  see  no  reason  for  recommitting 
these  clauses. 

[Sir  Geo7-ge  Turner. 


Sir  George  Turner. — There  is  the 
same  reason  for  recommitting  this  clause  as 
for  recommitting  the  clause  in  which  Sir 
Edward  Braddon  desires  to  move  an 
amendment. 

Mr.  BARTON.— Oh,  no.  A  very  dif- 
ferent reason  exists  in  regard  to  that 
clause.  Sir  Edward  Braddon's  amend- 
ment in  that  clause  seems  to  me  to  be 
inconsistent  with  another  clause  already 
passed — clause  90  in  the  Bill  as  now 
reported. 

Mr.  Holder. — No,  it  is  not  inconsis- 
tent. 

Mr.  BARTON — It  seems  to  me  to  be 
so.  Of  course  it  is  a  matter  of  opinion, 
and  my  honorable  friend  may  convince  me 
to  another  effect.  I  have  twice  explained 
the  reason  for  my  opinion,  but  I  have 
been  informed  that  a  number  of  honorable 
members  voted  ou  the  question  without 
properly  understanding  what  was  the 
question.  I  am  told  so,  and  of  course  I 
cannot  disbelieve  the  information  I  get. 
Therefore  I  thought  it  better  to  let  this 
clause  be  re-opened  to  the  consideration  of 
the  Convention.  However,  this  matter  is 
entirely  in  the  hands  of  the  Convention. 
If  the  Convention  vote  that  the  matter 
should  be  re-opened  I  shall  not  feel  any 
chagrin. 

Sir  EDWARD  BRADDON  (Tasmania). 
—  I  hope  that  these  motions  for  recom- 
mittal will  be  put  separately,  because  I  shall 
feel  it  my  duty  to  oppose  the  recommittal 
of  the  clause  mentioned  by  Sir  George 
Turner. 

Mr.  Barton. — I  have  no  objection  to 
them  being  put  separately. 

Mr.  GLYNN  (South  Australia).— I  beg 
to  move  — 

That  clauses  74  and  75  be  recommitted. 

I  do  not  know  whether  the  leader  of  the 
Convention  objects  to  this  proposal.  If 
so,  I  will  have  to  state  my  reasons  for 
submitting  it. 

Mr.  Barton. — I  have  stated  the  reasons 
for  the  recommittal  of  the  clauses  I  asked 
to  be  recommitted. 
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Mr.  GLYNN.— Well,  my  reason  for  de- 
siring the  recommittal  of  clauses  74  and  75 
is  that  they  are  to  a  great  extent  incon- 
sistent with  each  other,  for  clause  74 
provides  that  the  appeal  to  the  Queen  in 
Council  still  holds  good.  The  judgment 
of  the  High  Court  is  not  final  until  Par- 
liament abolishes  the  prerogative  rights 
retained  by  the  saving  provisions  of  this 
clause.  Clause  75  states  that  no  appeal 
shall  be  allowed  to  the  Queen  in  Coun- 
cil from  the  court  of  any  state,  or  from 
the  High  Court,  or  any  other  federal 
court  ;  but  it  also  provides  that  Her 
Majesty  may  grant  leave  to  appeal  to  the 
Queen  in  Council  from  the  High  Court 
except  in  certain  specified  cases  involving 
the  interpretation  of  the  Constitution. 
Practically  that  is  the  only  exception — 
cases  involving  matters  of  constitutional 
rights.  Now,  the  position  in  clause  75  is 
that  whilst  in  clause  74  the  right  of  appeal 
from  the  High  Court  to  the  Privy  Council 
may  be  abolished  by  Act  of  Parliament, 
clause  75  states  that  the  direct  appeal  can- 
not. Therefore  the  two  clauses  are  incon- 
sistent. 

Mr.  Symon. — Mr.  Barton  said  yesterday 
that  this  was  purely  a  drafting  amend- 
ment. 

Mr.  GLYNN.— So  far,  good.  Besides 
that,  as  stated  by  Dr.  Quick,  the  right  of 
appeal,  until  Parliament  decides  to  the 
contrary,  has  been  retained  in  small  mat- 
ters of  private  interest,  but  in  the  large 
matters — constitutional  matters — the  pre- 
rogative right  has  been  abolished.  At 
any  rate,  it  is  only  preserved  as  regards 
matters  involving  the  interests  of  other 
parts  of  Her  Majesty's  dominions.  But 
all  questions  as  to  the  determination  of 
the  Constitution  itself  are  to  be  finally 
decided  by  the  High  Court.  What  I  pro- 
pose to  do  on  the  recommittal  of  the 
clause,  is  to  ask  the  committee  to  strike  out 
of  clause  75  all  the  words  after  the  word 
11  state."      The  clause  will  then  read :  — 

No  appeal  shall  be  allowed  to  the  Queen  in 
Council  from  any  court  of  any  state. 

The  effect  of  that  amendment  will  be  that 


the  right  of  appeal  direct   from   the   >tate 
court  to  the  Privy  Council   will  be  abol- 
ished.    There  is  no  saving  of  the  preroga- 
tive right  in   respect  to  that   matter,  but 
in  all  other  matters,   whether  of  private 
interest  or  constitutional   interpretation, 
the  right  of  appeal  will  be  retained   until 
Parliament    prescribes   to    the    contrary. 
Now,  I  think  that  that  is  a  very  fair  ; 
tion  to  take — that  the  right  of  appeal  in 
all  matters,  except  direct  from  the  state 
courts  to  the  Privy  Council,  will  be  declared, 
but    the    Parliament    may    at    any    time 
abolish  that  right  of  appeal.     That  is  con- 
sistent, and  if  any  matter  requires  the  deter- 
mination of  the  Judiciary  in  the  earlier 
stages  of  the  Federation — and  I  lay  par- 
ticular emphasis  on  the  earlier  stages — it 
is  a  matter  as  to  the  interpretation  of  the 
Constitution  itself.     We  ought  to  continue 
in  this,  if  in  any,  the  safeguard  of  the  Privy 
Council,  which  for  the  first  ten  or  fifteen 
years  after  the  federation  will  be  free  from 
all  local  influences  or  state  influences  or 
prejudices  acquired  during  the  adoption  of 
the  Federal  Act  itself.     You  will  have  a 
judicial  tribunal  there   which   cannot  pos- 
sibly have  any  local  colouring,  be  affected 
by  any  local  influences,  or  have  acquired 
any  preconceptions. 

Mr.  Gordon. — On  the  same  reasoning 
you  might  move  for  the  recommittal  of 
every  clause  in  the  Bill.  The  Convention 
deliberately  came  to  this  decision. 

Mr.  CLYNN.— I  do  not  think  that  the 
Convention  came  to  this  decision  so  de- 
liberately as  it  did  in  regard  to  other 
matters.  Owing  to  attempts  to  change 
the  provisions  of  clause  75,  the  Convention 
seemed  to  be  in  a  regular  muddle  as  to 
what  it  was  doing. 

Mr.  Reid. — No,  it  was  not. 
Mr.  CLYNN.  —  Honorable  members 
know  that  amendments  were  moved  in 
clause  75  which  were  inconsistent  with 
the  provisions  of  clause  74  as  already 
agreed  to,  and  those  amendments  had, 
consequently,  to  be  withdrawn. 

Mr.  Barton. — They  were  withdrawn,  so 
that  they  did  no  harm. 
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Mr.  GLYNN.— But  how  can  the  Con- 
vention say  that  it  had  its  eyes  perfectly 
open  in  adopting  the  clause  as  it  now 
stands  ?  I  ask  that  this  matter  be  recon- 
sidered, and  I  hope  that  the  policy  I  have 
suggested  will  be  adopted. 

Dr.  QUICK  (Victoria).— I  rise  for  the 
purpose  of  supporting  the  proposal  of  my 
honorable  friend  (Mr.  Glynn)  for  the 
recommittal  of  clauses  74  and  75.  I  can- 
not avoid  the  impression  that  the  Conven- 
tion yesterday  was  surprised  into  the 
adoption  of  the  proposal  of  Mr.  Symon— a 
proposal  submitted  without  notice,  and 
one  involving  an  absolute  reversal  of  the 
policy  of  appeal  recommended  by  the 
Judiciary  Committee  of  this  Convention. 
I  cannot  really  reconcile  myself  to  this 
amendment  which  has  been  incorporated 
in  the  Bill  at  the  instance  of  Mr.  Symon. 
I  cannot  understand  his  position  in 
the  matter  at  all.  It  is  absolutely 
contradictory.  Throughout  the  whole  of 
the  previous  sessions  of  this  Convention 
Mr.  Symon,  as  chairman  of  the  Judiciary 
Committee,  has  supported  the  right  of 
appeal  to  the  Privy  Council  in  all  public 
and  constitutional  matters. 

Mr.  Symon. — I  was  under  a  grave  mis- 
take. 

Dr.  QUICK. —  Under  a  grave  mis- 
take? Well,  it  shows  the  value  of  the 
honorable  and  learned  member's  leader- 
ship !  We  should  distrust  his  leadership 
when  during  two  sessions  he  has  sup- 
ported the  right  of  appeal  in  public  and 
constitutional  matters,  and  now,  at  the 
last  moment,  because  the  right  of  ap- 
peal has  been  granted  to  subjects  in 
private  cases,  he  proposes  an  absolute 
reversal  of  an  important  principle  of 
the  report  of  the  Judiciary  Committee, 
and  the  recommendations  of  it.  I  really 
feel  that  this  clause,  if  it  is  to  stand,  apart 
from  its  ambiguity  (which  I  seriously  re- 
commend to  the  Drafting  Committee), 
would  be  a  blot  on  this  Constitution — an 
absolute  blot  on  this  Constitution.  I 
should  like  to  know  what  will  be  thought 
of  this  Bill  in  Europe  when  it  goes  there, 
[Mr.  Glynn. 


if  it  is  found  that  whilst  the  right  of 
appeal  to  the  Privy  Couucil  is  granted  in 
private  matters — in  disputes  between  indi- 
viduals— this  Constitution  shows  a  distrust 
of  submitting  the  question  of  the  inter- 
pretation of  its  terms  to  the  highest 
tribunal  of  judicial  appeal  in  the  empire  ! 

Mr.  Reid. — On  Australian  questions; 
such  questions  are  only  Australian. 

Dr.  QUICK.— True;  but  I  was  not 
aware  that  there  was  any  reason  why  we 
should  be  afraid  of  submitting  the  inter- 
pretation of  this  instrument  to  the  final 
Court  of  Appeal  in  this  empire. 

Mr.  Reid. — We  are  not  afraid,  but  we 
say  that  the  Privy  Council  is  an  improper 
tribunal  with  regard  to  such  points. 

Dr.  QUICK. — Surely  we  cannot  be 
afraid  that  this  instrument  will  not  receive 
a  liberal  and  judicious  interpretation  in 
the  highest  court  of  the  empire.  What 
reason  have  we  for  believing  that  it  will 
not  be  interpreted  in  the  spirit  usually 
shown  by  British  jurists  — men  educated 
in  the  same  school  and  upon  the  same 
principles  of  common  law  as  we  are  here  1 
Why  should  we  be  afraid  of  submitting 
the  interpretation  of  this  instrument  to 
them  1 

Dr.  Cockburn. — Because  they  do  not 
live  under  the  same  conditions,  and  do  not 
understand  them. 

Dr.  QUICK. — Surely  we  do  not  expect 
that  the  men  who  are  going  to  interpret 
this  Constitution  are  going  to  exercise 
legislative  functions'?  Will  they  not  have 
to  interpret  the  Constitution  according  to 
the  English  language,  in  which  it  is  ex- 
pressed ? 

Mr.  Barton. — Will  it  not  be  a  more 
convenient  time  to  argue  upon  the  main 
question  when  the  clauses  are  recom- 
mitted? 

Dr.  QUICK. —I  must  apologize  if  I 
have  trespassed  beyond  the  bounds  of 
moderation.  But  this  is  a  question  on  which 
I  entertain  a  strong  opinion.  I  have  not 
taken  many  opportunities  of  trespassing 
upon  the  time  of  the  Convention.  There 
are  many  questions  which  I  am  willing  to 
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sink,  but  I  have  thought  of  this  carefully, 
and  the  more  I  think  of  it  the  more  I  am 

convinced  that  it  will  he  a  serious  blot  on  the 
work  of  this  Convention,  and  will  show  a 
distrust  of  that  great  and  august  tribunal 
to  which  the  right  of  appeal  has  hitherto 
hern,  it"  we  allow  such  a  provision  to  re- 
main. I  see  DO  reason  for  thinking  that 
if  the  right  of  interpretation  is  allowed 
to  the  Privy  Council  in  the  final  resort* 
Australia  will  have  any  reason  whatever 
to  fear  that  we  shall  have  anything  but 
a  liberal  and  true  interpretation  at  the 
hands  of  the  Privy  Council. 

Sir  RICHARD  BAKER  (South  Aus- 
tralia).--During  the  proceedings  of  this 
Convention,  1.  have  presided  in  committee 
with  a  great  feeling  of  satisfaction  to  my- 
self, because  although  from  time  to  time 
provisions  were  being  inserted  in  this 
Bill  of  which  I  could  not  approve — in 
fact,  which  I  strongly  objected  to — still 
I  could  see  that  the  Bill  was  being  made 
into  a  coherent  whole.  But,  sir,  I  must 
say  that  this  morning,  or  last  night — I  am 
not  quite  sure  which — I  was  grievously 
disappointed  at  the  conclusion  at  which 
the  committee  arrived  in  reference  to 
clauses  74  and  75.  Because  it  seems 
me  that,  whatever  view  we  take 
of  this  question,  it  is  impossible  to 
argue  in  favour  of  the  conclusion 
at  which  we  have  arrived.  We  either 
ought  to  have  an  appeal  to  the  Privy 
Council  or  we  ought  not  to  have  it.  I 
am  aware  that  an  argument  was  used 
which  seemed  to  have  great  weight,  that 
surely  the  persons  who  made  the  Con- 
stitution were  the  proper  persons  to  in- 
terpret the  Constitution — perhaps  not 
the  same  persons  individually,  but  the 
same  people.  I  do  not  pretend  for  one 
moment  to  deny  that  we  can  constitute 
in  Australia  a  perfectly  competent  and 
capable  court ;  but  if  that  court  is  per- 
fectly competent  and  capable,  and  fit  to 
interpret  finally  questions  involving  the 
meaning  of  this  Commonwealth  Bill, 
surely  that  court  is  equally  fit  and  com- 
petent to  inquire  into  matters  of  personal 


dispute  between  citizens.  What  1  wish 
to  impress  upon  the  Convention  is  this: 
hoiild  either  arrive  at  one  conclusion 
or  the  other,  and  not  at  two  conclusions, 
which,  as  it  seems  to  me,  are  inconsistent. 
What  an  absurdity  it  is  to  say  that  then 
shall  be  an  appeal  in  a  ease  in  which  two 
private  citizens  have  a  dispute  concerning, 
we  will  say,  a  bill  of  exchange  for  £550, 
but  that  there  shall  be  no  appeal  in  a 
matter  of  enormous  importance,  involving 
hundreds  of  thousands  of  pounds,  and 
affecting  the  future  of  tens  of  thousands 
of  people,  arising  out  of  the  interpretation 
of  the  Constitution  !  Surely  that  is  not  the 
condition  in  which  we  are  content  to  leave 
this  matter.  I  am  not  one  of  those  who 
feel  strongly  as  to  whether  there  should 
be  an  appeal  to  the  Privy  Council  or  not. 
I  have,  since  1891,  spoken  both  ways  and 
voted  both  ways,  because  the  arguments 
which  have  been  ad  vanced  from  time  to  time 
have  seemed  to  me  so  forcible,  either  from 
the  one  side  or  the  other,  that  I  felt  com- 
pelled to  arrive  at  different  conclusions  at 
different  times.  Therefore,  I  cannot  be 
taken  to  be  one  who  is  strongly  biased  in 
this  matter.  But  I  cannot  help  arriving 
at  the  conclusion  during  the  last  few 
months  that  there  are  a  large  number  of 
people  in  this  country  of  Australia  who 
will  strongly  support  this  Commonwealth 
Bill  if  the  right  of  appeal  to  the  Privy 
Council  be  retained.  It  is  all  very  well 
to  say  that  this  is  a  mere  sentimental 
consideration.  It  may  be.  I  think  it  is 
a  little  more ;  but  it  may  be  a  sentimental 
consideration.  But  are  not  nearly  all  the 
bonds  which  bind  us  to  the  mother  coun- 
try sentimental  considerations  ? 

Mr.  Symox. — That  is  not  a  bond. 

Sir  RICHARD  BAKER.— I  say  it  is  a 
bond.  It  is  one  of  the  strongest  bonds 
that  bind  us  to  the  mother  country 
that  we  recognise  that  we  are  part 
of  the  same  empire,  by  having  a  final 
Court  of  Appeal  to  the  same  court 
for  all  the  colonies  of  the  British  domin- 
ions. The  argument  was  advanced  yes- 
terday that  this  jurisdiction  of  the  Privy 
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Council  was  a  new  matter,  and  the  date 
1833  was  mentioned.  Now,  this  is  an 
utter  and  entire  misconception  of  the 
position.  The  Privy  Council  has  had 
j  urisdic  tion — — 

Mr.    Symon. — The  Judicial  Committee 
of  it. 

Sir    RICHARD    BAKER.— I   do    not 
say  the  Judicial  Committee.    If  the  honor- 
able member  will  not  interrupt  me  I  shall 
be  able  to  proceed  with   my   argument. 
The    Privy    Council    has  been   the  final 
Court  of   Appeal   for   all    Her   Majesty's 
dominions    except    England,   and  latterly 
Great  Britain  and  Ireland,  for  nearly  as 
long  as  the  House  of  Lords  has  been  the 
final    Court  of  Appeal  for  England,   and 
latterly   for  Great   Britain    and    Ireland. 
For   centuries   this    court   has   been   the 
final    Court    of  Appeal.       It  is  perfectly 
true    that  in    1833    the   mode    in    which 
the     appeal     should    be    exercised     was 
altered,     and    it     was     then     that     the 
Judicial   Committee  was  appointed.     But 
it  is  also  true  that  in  1876  the  mode  in 
which  the    House    of    Lords   could   hear 
appeals  was  also  altered.    And  it  is  just  as 
true  to  say  that  the  House  of  Lords  exer- 
cises a  new  jurisdiction  in   appeal  cases 
because  the  present  jurisdiction  was  regu- 
lated and  altered  in   1876   as  it  is  to  say 
that  the  Privy   Council   exercises  a  new 
power  of  appeal  because  in  1833  the  mode 
was  regulated  and  made  subject  to  certain 
conditions.   Now,  sir,  the  time  has  arrived 
when  very  short  speeches  should  be  made. 
I  do   not   wish   to   say  more  than  this  ; 
but  I    do   ask  the    Convention   to   allow 
these  two  clauses  to  be    recommitted  so 
as   to   arrive   at   some    conclusion    which 
those   who   wish    to    advocate    the    Bill 
on    the    hustings   will  be  able    to    main- 
tain against  the  attacks   of  the  enemies 
of  federation.     For  choice  I  would  like  to 
see  the  appeal  to  the  Privy  Council  re- 
tained.    But  if  the  committee  is  of  the 
contrary  opinion,  let  them  do  away  with 
it  under  all  circumstances.     That  is  all  I 
have  to  say,  and  I  hope  that  in  this  matter, 
being  the  only  matter  upon  which  I  have 
[Sir  Richard  Baker. 


addressed  the  Convention — a  matter  in 
which,  as  it  seems  to  me,  the  Convention 
has  come  to  an  inconsistent  and  unwork- 
able conclusion — they  will  retrace  their 
steps. 

Mr.  BARTON  (New  South  Wales).— 1 
should  like  to  say  that  after  the  appeal 
which  has  been  made  by  Sir  Richard 
Baker,  taking  into  consideration  that  he 
has  not  been  able  to  participate  in  our 
deliberations,  I  feel  that  I  can  no  longer 
resist  the  application  to  recommit  these 
clauses. 

An  Honorable  Member. — A  generous 
statement. 

Mr.  REID  (New  South  Wales.)— I 
really  feel  that  this  is  not  the  time  for 
generosity. 

Sir  William  Zeal. — It  cannot  be  ex- 
pected of  you. 

Mr.  REID. — May  I  ask  you  Mr.  Presi- 
dent to  protect  me  from  the  violence  of 
the  honorable  member? 

Sir  William  Zeal. — We  do  not  want 
any  buffoonery  here. 

The  PRESIDENT.— I  would  ask  hon- 
orable members,  considering  the  stage  at 
which  we  have  arrived,  to  keep  order. 

Sir  William  Zeal. — If  I  were  in  the 
chair  I  would  make  the  right  honorable 
member  keep  order. 

Mr.  REID. — I  believe  I  am  in  posses- 
sion of  the  Chair. 

Sir  William  Zeal. — If  I  were  in  the 
chair  I  would  stop  you. 

Mr.  REID. — May  I  be  allowed  to  pro- 
ceed ? 

Sir  William  Zeal. — The  right  honor- 
able member  made  a  personal  reference 
to  me  yesterday  which  was  extremely 
offensive,  and  if  I  had  heard  it  at  the 
time  I  should  certainly  have  stopped  him. 
The  PRESIDENT.— If  Sir  William 
Zeal  complains  of  any  offensive  remark 
having  been  made  by  Mr.  Reid  in  the 
course  of  this  debate,  no  doubt  the  right 
honorable  member  will  withdraw  it. 

Sir  William  Zeal. — The  right  honor- 
able member  addressed  me  as  "reverend." 
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Mr.  REID. — That  is  days  ago.  I  have 
changed  my  opinion  since  then. 

Sir  William  Zeal. — He  lias  been  ex- 
tremely offensive. 

The  PRESIDENT.— If  my  attention 
bad  been  called  to  the  remark  at  the  time 
I  should  have  asked  the  honorable  member 
to  withdraw  it,  but  it  is  too  late  now  for 
any  notice  to  be  taken  of  it. 

Mr.  REID. — In  common  with  other 
members,  I  have  the  most  unfeigned  re- 
spect for  Sir  William  Zeal. 

Sir  William  Zeal. — After  you  have 
insulted  me? 

Mr.  REID.  —  I  did  not  intend  to  do 
that. 

sir  William  Zeal. — Yes,  you  did. 
There  is  a  second  matter  I  could  refer  to. 
I  will  not  stand  it  from  you. 

Mr.  REID. — Surely  I  should  be  listened 
to.  One  would  think  that  the  last  thing  in 
the  world  that  would  be  regarded  as  an 
insult  Would  be  the  application  of  the 
word  "reverend"  to  any  one. 

The  PRESIDENT.  —I  would  ask  the 
right  honorable  member  to  address  the 
Chair. 

Mr.  REID.— That  is  what  I  wish  to  do. 
I  said  nothing  on  this  question  yesterday, 
whilst  other  honorable  members  talked  for 
hours.  It  is  most  unendurable  that  when 
1  rise  to  express  my  opinion  there  should 
be  this  clamour  against  me.  I  will  not 
stand  it  even  from  this  illustrious  Presi- 
dent of  a  Legislative  Council. 

Sir  William  Zeal. — You  will  not  insult 
me  again. 

Mr.  REID. — You  are  beneath  insult. 

Sir  William  Zeal. — And  so  are  you; 
you  are  a  contemptible  fellow. 

The  PRESIDENT.— I  must  ask  the 
honorable  member  to  withdraw  that  ex- 
pression. 

Sir  William  Zeal. — I  do,  most  unre- 
servedly, but  I  think  I  am  entitled  to 
say 

The  PRESIDENT.— I  am  sure  that  the 
honorable  member's  acquaintance  with  the 
rules  of  debate  will  satisfy  him  that  we 
cannot    now     enter     into    matters    that 


occurred  some  days  ago.  I  would  ask  the 
honorable  member  to  allow  the  debate  to 
proceed? 

Sir  William  Zeal. — The  honorable 
member  must  not  insult  me,  and  then 
renew  the  insult  again. 

The  PRESIDENT.— Certainly  not,  and 
any  effort  in  that  direction  will  be 
checked. 

Mr.  Isaacs. — I  would  ask  you,  Mr. 
President,  whether  the  Right  Hon.  Mr. 
Reid  should  not  also  be  called  on  to 
withdraw  the  last  statement  he  made? 

Mr.  REID. — I  quite  admit  that.  I  was 
going  to  withdraw  the  statement  without 
being  called  upon. 

Sir  William  Zeal. — After  you  have 
insulted  people. 

Mr.  Barton. — Why  cannot  we  get  on 
with  business  ? 

Mr.  REID. — I  am  sorry  that  my  effort  to 
express  some  regret  should  have  been  met 
with  resentment,  and  not  with  considera- 
tion. 

Sir  William  Zeal. — After  you  have 
insulted  people. 

The  PRESIDENT.— I  should  like  to 
say,  in  justice  to  myself,  that  I  heard  the 
observation  of  Sir  William  Zeal,  but  I  did 
not  hear  the  observation  of  the  Right 
Hon.  Mr.  Reid.  I  am  pleased  that  he  is 
willing  to  withdraw  it. 

Mr.  REID. — Certainly.  No  doubt  it  was 
an  unjustifiable  expression.  Some  allow- 
ance should  be  made  after  our  long  sitting. 

The  PRESIDENT.— Will  the  honorable 
member  kindly  address  himself  to  the 
question  ? 

Mr.  REID.— I  will,  Mr.  President,  and 
I  hope  that  you  will  see  that  I  am  allowed 
to  do  so.  I  want  to  say  that  I  did  not 
address  myself  to  this  subject  yesterday. 
I  felt  just  as  our  worthy  Chairman  of 
Committees  has  felt,  that  this  was  a  mat- 
ter of  very  great  difficulty,  and  I  have 
come  to  the  conclusion  that  the  settle- 
ment which  was  arrived  at  yesterday, 
although  it  does  not  seem  to  us  to  be  a 
very  logical  settlement,  is,  after  all,  the  best 
we   can  obtain  under  the  circumstances. 
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In  the  first  place,  Sir  Joseph  Abbott  may 
be  taken  as  representing — and  fairly  and 
properly  representing — the  large  body  of 
opinion  outside  the  Convention  which  is  in 
favour  of  some  form  of  appeal  to  the 
Privy  Council.  That  honorable  member 
submitted  to  us  the  proposition  that  those 
whose  opinions  we  wish  to  see  represented 
in  the  Constitution  should  be  satisfied 
with  the  Bill  if  we  allowed  the  preroga- 
tive of  Her  Majesty  to  be  retained.  That 
is  to  say,  if  we  allowed  leave  to  appeal  to 
the  Queen  to  enable  any  case  to  be  trans- 
ferred to  the  Privy  Council.  I  have  always 
had  this  difficulty.  If  we  are  to  have  an 
Australian  High  Court  of  Appeal  it  seems 
to  be  an  elementary  proposition  that  it  must 
be  a  court  of  final  judgment,  that  otherwise 
instead  of  reforming  the  lawr  we  should 
be  absolutely  increasing  the  trouble  and 
expense  to  suitors  of  obtaining  a  decision. 
That  view  appears  to  have  been  acted 
upon  both  by  those  who  drew  the  Bill  and 
by  those  who  have  agreed  to  this  settle- 
ment. As  the  case  stands  now,  if  any 
decision  in  a  suit  between  two  private 
persons  seems  to  be  contrary  to  the  law  as 
laid  down  by  that  high  tribunal  in  Eng- 
land, a  petition  for  leave  to  appeal  would 
probably,  if  the  case  were  one  which  would 
affect  a  large  number  of  individuals,  be 
granted,  not  because  of  the  importance  of 
the  case  as  between  A.  and  B.,  but  because 
of  the  importance  of  seeing  that  the  law 
of  the  Commonwealth  in  matters  affecting 
private  rights  was  in  harmony  with  the  laws 
laid  down  by  the  Privy  Council.  In  the 
enormous  number  of  cases  in  which  no 
such  question  arises,  and  in  which  there 
is  no  appearance  of  an  infraction  of  the 
law  of  the  empire,  why  should  there  be 
an  appeal  to  the  Privy  Council?  I  look 
upon  this  settlement  as  quite  consistent, 
because,  although  Sir  Richard  Baker  puts 
it  as  a  case  between  twTo  private  persons, 
the  point  involved  maybe  one  of  such  far- 
reaching  consequences,  that  it  may  affect 
elementary  rules  of  law  in  adjusting  the 
rights  of  all  private  individuals.  I  there- 
fore come  broadly  to  this  conclusion, 
[Mr.  Beid. 


that  it  was  well  we  adopted  Sir  Joseph 
Abbott's  proposition,  so  that  the  right  to 
invoke  the  judgment  of  the  Judicial  Com- 
mittee should  not  be  absolutely  destroyed. 
This  settlement  preserves  in  every  case  of 
any  importance  a  connexion  with  the 
Privy  Council.  Why  should  the  other 
cases  excite  any  anxiety  in  this  Conven- 
tion 1  We  may  feel  perfectly  satisfied 
that  in  the  ordinary  run  of  cases  the  judg- 
ment of  the  High  Court  will  be  satisfac- 
tory, or,  at  any  rate,  as  satisfactory  as  any 
human  judgment  can  be.  I  am  sorry  that 
the  Bill  is  to  be  recommitted  on  these 
clauses,  because  I  fear  that  we  may  waste 
another  day  over  them.  I  come  now  to  the 
question  raised  by  the  Right  Hon.  Sir 
George  Turner.  I  am  sure  he  has  taken 
the  sense  of  the  Convention  often  enough 
upon  these  matters.  If  I  attempted  to  do 
as  much  in  connexion  with  any  question 
in  which  I  was  vitally  interested,  I  do 
not  know  what  would  be  said  about 
me.  I  have  looked  at  the  division  lists, 
and  I  find  that  on  the  subject  the  honor- 
able member  asks  us  to  reconsider  the 
voting  was  in  one  case  15  to  22,  and  in 
the  other  13  to  22.  These  are  substantial 
majorities.  Where  there  was  a  majority 
of  only  one  or  two  votes,  I  could  not 
blame  any  one  for  endeavouring  to  get  a 
reversal  or  review  of  the  decision.  But 
here  there  were  majorities  of  seven  and 
nine,  and  are  we,  at  the  eleventh 
hour,  to  be  precipitated  again  into 
a  discussion  upon  these  burning,  ques- 
tions? It  is  just  as  important  to 
New  South  Wales  that  the  present 
clause  should  stand  as  it  is  to  Victoria 
that  it  should  be  disturbed,  and,  as  the 
majority  was  a  substantial  one,  I  do  not 
think  that  any  good  purpose  would  be 
served  by  re-opening  the  question.  At  the 
same  time,  rather  than  at  our  last  meet- 
ing there  should  be  any  appearance  of 
treating  any  particular  colony  with  a 
want  of  consideration,  I  will  not  press 
my  opposition  to  the  proposal.  But  I 
would  suggest  that  if  we  are  to  reconsider 
the  matter  at  all,  the  whole  of  the  three 
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clauses  should  be  recommitted.  I  am 
satisfied  with  the  form  in  which  Sir 
George  Turner  lias  put  his  proposition. 
With  regard  to  Sir  Edward  Braddon'a 
proposition,  I  got  up  to  speak  to  it 
yesterday,  but  some  honorable  mem- 
ber—not Sir  Edward  Braddon—  said  to 
me — "What  is  the  use  of  taking  up 
time  ;  it  will  be  rejected  ?"  I  therefore  sat 
down  and  said  nothing.  I  was  greatly 
surprised  to  find,  although  I  had  no  right 
to  be  sure,  that  the  majority  was  the 
other  way,  I  had  no  opportunity  of 
expressing  my  views  on  the  matter,  hut  I 
do  n<>t  say  that  that  is  a  reason  for  recom- 
mitting the  clause.  While  we  are  in  the 
humour  to  recommit  these  particular 
matters,  we  had  better  recommit  them 
all. 

Mr.  BARTON  (New  South  Wales).— 
1  have  a  suggestion  to  make  to  honorable 
members.  It  is  proposed  now  to  recommit 
sub-section  (1)  of  clause  55,  clauses  74  and 


and 


and    the  two  clauses  the  Right 


Hon.  Sir  George  Turner  has  mentioned. 

Sir  George  Turner.  —Clause  96  hangs 
on  those  two. 

Mr.  BARTON.  -We  can  consider  that 
afterwards.  Then  there  is  also  clause 
91a.  At  this  late  stage  of  our  delibera- 
tions, I  think  we  should  agree  not  to 
Speak  on  any  subject  for  more  than  five  or 
ten  minutes.  On  that  understanding  I 
should  not  have  the  least  objection  to  the 
whole  of  these  clauses  being  recommitted. 

Mr.  SYMON  (South  Australia).— I 
must  strongly  and  emphatically  protest 
against  the  proposed  recommittal  of  clauses 
74  and  75.  I  think  that  is  a  most 
monstrous  proposition. 

Mr.  Fraser. — Don't  use  such  a  strong- 
adjective. 

Mr.  SYMON. — I  used  it  advisedly,  and 
I  repeat  it. 

Mr.  Fraser. — It  is  not  warranted. 

Mr.  SYMON. — I  am  not  applying  it 
to  the  honorable  member  but  to  the  pro- 
position, and  I  must  say  that  the  reasons 
given  are  of  the  very  flimsiest  possible 
description.     My    honorable    friend    (Dr. 


Quick)  talks  about  my  leadership,  and 
suggests  that  it  should  not  be  followed. 
The  honorable   member  has  not   foil 

my  leadership 

Dr.  Quick.     1  have  in  many  ca 

Mr.  SYMON.— H  he  had  "done  SO  he 
would  not  have  been  in  the  mess  that 
seems  to  oppress  him,  although  it  is  no 
in  my  estimation.  This  is  a  very  pro- 
per provision.  1  have  always  been  opposed 
to  giving  any  appeal  whatever  from  the 
High  Court  of  the  Commonwealth  to  the 
Privy  Council  upon  matters  affecting  the 
Constitution,  but  I  gave  way  as  to  that 
because  of  the  opinion  that  was  enter- 
tained by  those  whose  views  I  wished  to 
meet,  that  a  provision  of  the  kind  should 
remain  in  the  Constitution,  and  for  DO 
other  earthly  reason.  I  was  willing,  and 
it  was  a  compromise,  that  the  appeal 
should  be  taken  away  in  all  that  multi- 
tude of  cases  which  might  be  as  effec- 
tually and  efficiently  dealt  with  by  the 
High  Court  as  by  the  Privy  Council, 
and  that  it  should  be  retained  in  other 
cases  in  regard  to  the  Constitution. 
When  my  honorable  friend  (Mr.  O'Connor) 
suggested  yesterday  in  the  course  of  his 
speech  that  he  was  against  this  provision, 
and  that  a  modification  of  it  might  well 
be  made,  I  at  once  fell  in  with  that  view 
before  any  decision  was  arrived  at  on  Sir 
Joseph  Abbott's  amendment.  Now  we  are 
asked  by  my  honorable  friend,  the  highly 
esteemed  Chairman  of  Committees,  to  have 
this  matter  reconsidered,  because  he  would 
like  this  power  of  appeal  in  regard  to  the 
Parliament  of  the  Commonwealth  or  of  the 
state  to  the  High  Court  to  be  preserved. 
My  honorable  friend  is  quite  mistaken, 
both  as  to  what  I  said  and  as  to  the  his- 
tory of  the  Judicial  Committee,  with  regard 
to  the  duration  of  the  power  of  this  court. 
My  honorable  friend  is  not  well  informed, 
on  this  point. 

Sir  Richard  Baker. — I  said  nothing 
about  the  Judicial  Committee  ;  I  said  the 
Privy  Council. 

Mr.  SYMON.— I  spoke  of  the  Judicial 
Committee,  and  my  friend  must  not  make 
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statements  of  that  kind  based  on  state- 
ments which    I    never   made.     I    utterly 
repudiate  having  suggested   anything   as 
to  the  early  history  of  the  Privy  Council, 
which    has   no   relation    whatever  to  the 
court    we    were     being    called    upon    to 
deal  with.     My  objection  to  the  retention 
of   this   matter   is  that  which   has   been 
put  by  Mr.  Reid.       After  three  delibera- 
tions and  three  decisions  we  arrived  at  the 
conclusion    that    we  should   abolish  alto- 
gether the  appeal  to  the   Privy   Council, 
except  in  constitutional  cases.    At  the  last 
moment,  after  a  considerable  debate,  which 
I    do   not   wish  to    see    re-opened    for  a 
moment,   I  am  willing  loyally  to  submit 
to   the   decision   of   the    committee.      In 
a  subsequent  clause  we  made  an  altera- 
tion after   debate  that  it  should  not  be 
possible  to  refer  to  a  tribunal  such  as  is 
described — a   tribunal  not   familiar   with 
the  genius    of  the   people  or  their  legis- 
lation— any  question  affecting  the  validity 
of  our  Acts  of  Parliament.     That  is  all 
we    did.     That    was    arrived  at   after   a 
discussion     in    which    Dr.    Quick     took 
part,  and  in  which  with  great  vehemence 
he  expressed  the  same  view  as  he  has  sug- 
gested this  morning ;  and  yet  we  are  asked 
on  this  occasion,  when  we  are  assembled  for 
the  purpose  of  rectifying  some  incidental  or 
accidental  errors,  to  re-open  this  great  con. 
stitutional  question,  upon  which  we  might 
be  engaged  for  two  or  three  days  longer.    If 
this  section  be  recommitted,  I  claim  to  re- 
open the  whole  question  of  appeal  to  the 
Privy  Council.    My  reason  for  that  is  that 
votes  were  given  yesterday,  as   I   am  in- 
formed, that  would  not  have   been  given 
but  for  a  misunderstanding  and  miscon- 
ception in  regard  to  what  the  vote  was,  and 
as  to  pairs  entered  into  by  different  members. 
I  am  informed,  although  I  do  not  know 
whether  it  is  a  joke  or  not,  that  one  honor- 
able member  paired  with  some  half-dozen 
others.     If  so,  that  is  a  perfect  outrage  on 
parliamentary  procedure.     I  do  not  want 
to  re-open  the  question,  but  if  the  section 
be  recommitted  I  shall  claim  in  all  fairness 
and   justice   to   have   an   opportunity   of 
[Mr.  Symon. 


taking  the  straight  vote  of  the  Convention. 
I  would  point  out,  however,  that  the  only 
complaint  that  is  made  is  as  to  section  75. 
And  yet  our  highly-esteemed  friend,  the 
Chairman  of  Committees,  gets  up  ;ind  sup- 
ports a  proposal  to  recommit  section  74, 
which  embodies  a  conclusion  at  which  he 
has  arrived,  and  on  which  he  tells  us  he  has 
changed  his  mind  from  day  to  day,  but  as 
to  which  we  are  now  to  be  bound.  I  am 
perfectly  willing  to  be  bound,  but  I  ut- 
terly object  to  have  the  question  raised  as 
to  whether  we  are  to  exclude  the  question 
of  the  validity  of  Acts  of  Parliament,  and 
are  not  to  be  allowed  to  consider  the  other 
points  which  were  debated  yesterday.  If 
the  clause  is  recommitted,  I  beg  to  give 
notice  that  I  shall  move  to  strike  out  that 
portion  of  clause  74  on  which  the  debate 
took  place  yesterday. 

Mr.  FRASER  (Victoria). —This  is  be- 
coming intolerable  to  a  number  of  us.  We 
came  here  this  morning  to  make  a  quorum 
and  do  some  very  important  work.  Much 
as  we  would  like  to  have  this  clause 
reconsidered,  we  have  no  time  to  do 
it.  The  clause  has  been  voted  upon 
three  times,  and  yet  the  honorable  mem. 
ber  (Mr.  Symon),  who  has  had  possession 
of  the  Chair  for  an  undue  time,  persists  in 
wasting  more  time.  I  would  rather  take 
the  clause,  imperfect  as  it  is  to  some  extent) 
than  re-open  the  discussion,  and  waste  a  lot 
of  time  over  a  matter  that,  after  all,  is  not 
very  important.  I  hope,  Mr.  President, 
you  will  use  your  influence  to  bring  this 
matter  to  a  speedy  conclusion,  as  many  of 
us  will  have  to  leave,  and  the  Convention 
will  be  left  without  a  quorum. 

Sir  JOSEPH  ABBOTT  (New  South 
Wales). — There  is  some  misapprehension  in 
the  statement  made  yesterday,  and  now 
repeated,  that  I  favour  the  amendment 
made  in  clause  75.  I  do  not  favour  the 
limitation  of  the  right  of  appeal  at 
all,  but  I  am  quite  prepared  to  accept 
what  was  decided  yesterday.  Much 
as  I  disagree  with  both  clauses  as  they 
appear  now7,  it  would  be  unwise  to  recom- 
mit   them   and   vote   again   on  what   we 


Commonwealth  of  [12  Makcii,  1898.] 


Australia  Bill. 


2413 


decided  yesterday.  Mr.  Symon  has,  of 
course,  threatened  what  he  will  do  if  the 
clauses  bo  recommitted.  There  is  no 
necessity  for  any  threatening  at  all.  No 
sooner  was  my  amendment  carried  than 
Mr.  Symon  became  so  excite*d  he  could 
hardly  write  out  the  amendment  he  pro- 
posed to  submit  to  the  Convention  with 
the  idea  of  whittling  away  everything  that 
had  been  conceded  in  the  proposal  carried. 
1  am  rery  glad  to  hear  the  explanation 
made  by  Mr.  Symon  this  morning.  It 
appears   to   me    rather    inconsistent    with 

what  he  said  yesterday,  having  regard  to 

the  woids  which  were  excised  in  section 
75  at  my  instance  in  regard  to  matters 
not  involving  the  interpretation  of  the 
Commonwealth  or  of  the  state  law.  Mr. 
Symon  has  to-day,  for  the  first  time, 
told  the  Convention  even  that  should  not 
be  allowed  to  be  the  subject  of  appeal.  In 
1891,  Mr.  Symon  held  very  strong  views 
in  favour  of  the  Privy  Council,  and  in 
favour  of  obtaining  the  right  of  appeal. 

Mr.  Symon. — I  did. 

Sir  JOSEPH  ABBOTT.— The  honorable 
member  held  very  strong  views  in  favour 
of  retaining  the  right  of  appeal  to  the 
Privy  Council. 

Sir  Edward  Braddon. — Net  in  1891  ? 

Sir  JOSEPH  ABBOTT.— We  have  heard 
a  great  deal  of  the  author  of  the  Bill  of 
1891.  Sir  Samuel  Griffith,  when  writing 
about  that  Bill,  said — "  I  think  the  Cana- 
dian system  as  to  appeals  the  most  satis- 
factory." That  is  the  most  recent  opinion 
of  the  author  of  the  Bill.  I  do  not  think 
we  should  recommit  the  Bill.  There  are, 
no  doubt,  deformities  in  it,  but  these  the 
Drafting  Committee  can  to  some  extent 
excise. 

Mr.  GLYNN  (South  Australia).— I 
would  be  perfectly  satisfied  if  clause  75 
were  recommitted.  The  only  reason  I  ask 
for  the  recommittal  of  clause  74  is  that 
possibly  some  drafting  changes  may  be 
necessary  in  that  clause.  In  that  matter, 
perhaps,  the  leader  of  the  Convention  can 
do  all  that  is  necessary,  and,  with  your 
permission,  sir,  I  will  ask  that  my  motion 


be  confined  to  the  recommittal  of  clause 
75. 

Mr.  SYMON  (Son!*  Australia).— Then. 

Mi-.  President,  I  am  very  sorry 

The    PRESIDENT.     Mr.    Glynn    will 

have  to  ask  for  leave  to  withdraw  his 
motion  for  the  recommittal  of  section  7-i, 
and  it  will  be  competent  for  any  member 
to  object. 

Mr.  GLYNN  (South  Australia).—!  ask 
for  leave  to  withdraw  my  motion  for  the 
recommittal  of  clause  74. 

Motion,  by  leave,  withdrawn. 

Sir  EDWARD  BRADDON  (Tasmania;. 
— I  beg  to  withdraw  my  request  that 
these  motions  for  recommittal  be  made 
separately. 

The  PRESIDENT.— Then  I  propose  to 
put  all  the  motions  which  have  been  made 
and  not  withdrawn  collectively. 

Mr.  Barton. — In  the  order  of  the  clauses 
in  the  Bill? 

The  PRESIDENT.— I  will  put  them  in 
the  order  of  the  clauses  or,  if  I  put  them 
as  moved,  they  will  come  under  the  notice 
of  the  Chairman  in  the  order  of  the  clauses. 
The  motion  is,  that  clauses  55,  sub  section 
(1),  75,  91a,  95f,  95g,  and  96  be  re- 
committed. 

Mr.  LYNE  (New  South  Wales).— I  do 
not  expect  that  any  remarks  I  can  make 
against  the  course  of  action  which  is  pro- 
posed now  will  prevent  the  committee 
from  recommitting  these  clauses.  But  I 
appeal  to  the  leader  of  the  Convention, 
and  also  to  the  Convention,  as  to  whether 
they  think  it  is  wise  to  recommit  those 
clauses  after  deciding  upon  them  so  de- 
liberately. These  clauses  have  been  re- 
peatedly discussed,  and  it  is  now  proposed 
to  recommit  them,  when  a  number  of 
members  who  are  not  here  were  led  to 
believe  there  would  be  nothing  but  formal 
business  this  morning.  It  is  only  by  the 
greatest  accident  that  I  find  myself  here, 
because  I  did  not  think  there  was  any- 
thing really  requiring  my  presence.  I 
thought  that  the  business  was  formal,  and 
that  there  was  to  be  an  adjournment  until 
Wednesday  next. 
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Mr.  Barton. — I  caused  a  telegram  to 
be  sent  to  each  member,  with  a  special 
request  for  his  attendance. 

Mr.  LYNE.-^I  can  assure  Mr.  Barton 
that  I  never  received  any  telegram. 

Mr.  Barton. — I  signed  the  telegrams 
last  night,  before  I  left  the  House. 

Mr.  LYNE.— This  is  the  first  I  have 
heard  of  it.  After  six  weeks'  discussion 
wTe  wait  until  the  last  day  to  re-open 
questions  of  this  kind,  and  lay  ourselves 
open  to  be  called  on  at  a  moment's  notice 
to  probably  upset  everything  that  has 
been  done.  What  must  the  public  think 
of  a  body  which  has  been  deliberating  so 
long,  and  was  supposed  to  know  its  own 
mind  two  or  three  years  ago,  starting  at 
the  last  moment  to  recommit  clauses  and 
upset  in  a  small  Convention  what  has  been 
done  in  a  full  Convention !  Such  a  pro_ 
ceeding  would  be  the  height  of  absurdity, 
and  very  injurious  to  the  prestige  of  the 
Convention.  There  are  many  things  in 
the  Bill  I  do  not  agree  with,  but  I  should 
hesitate  before  accepting  the  catch  vote  of 
a  minority  to  upset  decisions  made  against 
my  own  opinion.  If  we  are  to  deal  with 
these  matters  again  it  would  be  very  much 
better  to  adjourn  until  next  week,  and 
deal  with  them  in  a  deliberative  way  in  a 
full  Convention.  To  recommit  the  clauses 
in  the  haphazard  manner  proposed  would 
weaken  the  position  of  the  Convention  and 
of  the  Bill.  I  should  not  have  risen,  but 
T  feel  very  strongly  we  are  going  to  do 
something  this  morning  which  will  injure 
us  in  the  eyes  of  all  the  people  of  the 
colonies. 

Mr.  BARTON  (New  South  Wales).— 
In  reply,  I  should  like  to  state  that 
I  consented  to  a  recommittal  of  the 
clauses  asked  for,  on  the  under- 
standing that  there  were  to  be  short 
speeches.  I  thought  we  should  save 
more  time  by  a  few  short  speeches  than 
by  long  and  elaborate  addresses  such  as 
that  to  which  we  had  listened  on  the 
question  whether  there  should  be  a  re- 
committal or  not.  The  Votes  and  Pro- 
ceedings are  in  the  hands  of  honorable 
[Mr.  Lyne. 


members,  having  been  sent  round  in  the 
ordinary  course.  We  did  not  meet  until 
eleven  o'clock,  and,  as  far  as  possible, 
every  member  was  notified  by  telegram.  If 
some  honorable  members  are  away  that  is 
no  reason  why  the  Convention  should  not 
do  its  work,  and  if  any  harm  result,  that  is 
the  fault  of  the  absent  members.  There 
is  no  reason  why  the  members  here  should 
not  be  permitted  to  do  the  work,  and  I 
shall  offer  the  most  vigorous  and  strenuous 
opposition  to  any  adjournment  beyond 
to-day. 

Mr.  SYMON  (South  Australia).— I  will 
ask,  Mr.  President,  that  the  clauses  be 
put  separately. 

Sir  WILLIAM  ZEAL  (Victoria).— I 
rise  to  a  point  of  order.  Is  the  Hon. 
Mr.  Symon  in  order  in  speaking  six  or 
seven  times  ? 

Mr.  SYMON. — I  was  not  speaking. 
Surely  I  can  ask  a  question  of  the  Presi- 
dent. Upon  my  word,  we  shall  have  to 
ask  the  honorable  member's  permission  to 
eat  our  breakfast  directly.  I  ask  that  the 
clauses  and  sub-sections  it  is  proposed  to 
recommit  be  put  separately. 

Mr.  GLYNN. — I  submit,  sir,  that  as 
you  have  already  put  the  motion  in  which 
they  are  all  mentioned  together,  it  is  not 
competent  now  to  put  them  separately. 

The  PRESIDENT.— I  think  it  is  per- 
fectly competent  to  put  them  separately, 
and  I  propose  to  do  so. 

The  motion  "  That  clause  55,  paragraph 
(1),  be  recommitted  "  was  agreed  to. 

The  motion  "  That  clause  75  be  recom- 
mitted "  was  agreed  to. 

The  motion  "That  clause  91a  be  re- 
committed "  was  agreed  to. 

The  PRESIDENT.— I  will  put  the 
remaining  clauses  collectively. 

Dr.  COCKBURN.— As  we  have  decided 
to  recommit  clause  75,  I  ask  that  clause 
74  be  recommitted. 

Honorable  Members.— Too  late. 

The  PRESIDENT.  — I  do  not  think 
that  it  is  too  late.  I  will  put  the  motion 
after  we  have  disposed  of  the  motion  now 
before  the  Chair. 


Commonwealth  of         [12  March,  1898.] 


Australia  II  ill. 


The  motion  "That  clauses  »5p,  'Cm;,  and 

%  be  recommitted  "  was  agreed  to. 

Dr.  COCKBURN  (South  Australia).  — I 
beg  to  move — 

That  clause  74  be  recommitted. 

The  motion  was  agreed  to. 

The  Convention  then  resolved  itself 
into  committee  of  the  whole  for  the  re- 
consideration of  the  Commonwealth  of 
Australia  Bill. 

( lause  56.—  (1 )  Laws  imposing  taxation  shall 
deal  only  with  the  imposition  of  taxation. 

Mr.  REID  (New  South  Wales).— I  beg 
to  move — 

That  the  following  words  be  added  to  the 
sub-section:  —  "and  any  provisions  therein 
which  do  not  deal  with  the  imposition  of 
taxation  shall  be  of  no  effect." 

There  may  be  some  words  in  a  Taxation 
Bill  which  go  beyond  the  dealing  with  the 
subject  of  taxation.  I  do  not  propose  to 
touch  sub-section  (2),  under  the  provisions 
of  which  a  Taxation  Bill  can  be  ruled  out 
of  order  because  it  contains  more  than 
one  subject  of  taxation.  The  amendment 
is  to  meet  the  case  in  which  there  may  be 
mere  surplusage  clauses  which  a  court 
would  decide  went  beyond  dealing  with 
the  imposition  of  taxation.  As  it  wTould 
be  shown  that  these  clauses  went  beyond 
the  imposition  of  taxation,  it  would  be 
easy  to  rule  them  out  of  the  Bill.  I  re_ 
open  this  matter  because  the  Drafting 
Committee  has  come  to  the  conclusion 
that  the  amendment  should  be  accepted. 
If  there  were  anything  in  the  nature  of  a 
"  tack"  to  a  Taxation  Bill,  it  would  be  the 
easiest  thing  in  the  world  to  have  the 
"tack"  ruled  out,  while  the  rest  of  the 
Bill  would  hold  good.  At  the  same  time, 
I  think  that  any  attempt  to  make  such  a 
"  tack"  would  be  opposed  by  the  Senate. 

The  amendment  was  agreed  to. 

Mr.  ISAACS  (Victoria).— I  should  like 
to  ask  the  leader  of  the  Convention  if  he  is 
clear,  after  the  full  consideration  he  has 
given  to  this  clause,  that  the  third  sub- 
section will  have  the  effect  that  it  is 
intended  to  have,  and  that  a  law  which 
did  not    meet  the  requirements  of    that 


sub-section  would  still  be  valid  should  the 
combined  Legislatures  agn  e  to  pass  it .' 
Mr.    BARTON  (New  South  Wales).— J 

see  no  reason  why  it  should  not  be  valid. 

The  clause,  as  amended,  u.  1  to. 

Clause  74  (The  appellate  jurisdiction 
of  tin-  High  Court), 

Mr.  BABTON  (New  South  Wales).  — 1 
have  put  elause  75  into  a  form  which,  I 
think,  will  carry  out  the  intention  of  hon- 
orable members,  and  will  make  it  unne- 
iv  to  amend  clause  74.  I  ask  that 
the  consideration  of  clause  74  be  | 
poned  until  we  have  dealt  with  clause-  76. 

Clause  74  was  postponed. 

Clause  75. — No  appeal  shall  be  allowed  to  the 
Queen  in  Council  from  any  court  of  any  state, 
or  from  the  High  Court,  or  any  other  federal 
court,  except  that  the  Queen  may,  in  any  matter 
in  which  the  puhlic  interests  of  the  Common- 
wealth, or  any  state,  or  of  any  other  part  of 
her  dominions,  are  concerned,  grant  leave  to 
appeal  to  the  Queen  in  Council  from  the  High 
Court. 

Mr.  BARTON  (New  South  Wales).— I 
beg  to  move — 

That  clause  75  be  struck  out,  with  the 
view  of  substituting  the  following  : — 

Notwithstanding  anything  in  the  last  section, 
an  appeal  to  the  Queen  in  Council,  from  a 
court  of  a  state,  or  from  the  High  Court,  or 
from  any  other  federal  court,  shall  not  be 
allowed  in  any  matter  in  which  the  interpre- 
tation of  this  Constitution  or  cf  the  Constitu- 
tion of  a  state  is  involved,  unless  in  any  such 
matter  the  public  interests  of  any  part  of  Her 
Majesty's  dominions  other  than  the  Common- 
wealth or  a  state  are  involved. 

I  think  those  provisions  faithfully  inter- 
pret the  intention  of  the  committee. 

Clause  75  was  struck  out. 

Mr.  GLYNN  (South  Australia).— Before 
the  new  clause  is  put,  I  would  suggest 
that  I  should  have  an  opportunity  to  bring 
forward  my  proposed  amendment,  because 
it  was  upon  my  suggestion  that  this  clause 
was  recommitted.  If  the  amendment  of 
the  leader  of  the  Convention  is  earried,  it 
will  render  any  attempt  upon  my  part  to 
change  the  wording  of  clause  75  nugatory. 

Mr.  Barton. — If  the  honorable  member 
moved  his  amendment,  I  should  have  a 
difficulty  in  afterwards  moving  mine. 
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The  CHAIRMAN.— Thebest  way  would 
be  for  the  honorable  member  to  amend  the 
provision  which  the  leader  of  the  Con- 
vention wishes  to  substitute  for  the  clause. 

Mr.  GLYNN. — I  do  not  think  I  can 
accomplish  what  I  desire  by  doing  that. 
I  desire  that  the  right  of  appeal  to  the 
Privy  Council  direct  from  a  state  court  or 
a  federal  court  shall  be  abolished. 

Mr.  Barton. — You  wish  to  abolish  the 
appeal  from  a  state  court  to  the  Privy 
Council  1 

Mr.  GLYNN. — Yes.  I  wTant  appeals  to 
go  through  the  High  Court. 

Mr.  O'Connor — In  all  cases  % 

Mr.  GLYNN.— Yes.  That  is  in  accord- 
ance with  the  provisions  of  clause  74. 
There  will  be  an  appeal,  but  it  must  be 
through  the  High  Court.  I  wish  also  to 
retain  the  prerogative  right  of  appeal  in 
cases  involving  any  other  part  of  Her 
Majesty's  dominions. 

Mr.  Barton. — I  have  done  that. 

Mr.  GLYNN. — Yes.  I  wish  to  retain 
this  right  of  appeal  in  such  a  way  that 
Parliament  will  not  be  able  to  abolish  it. 

Mr.  Barton. — That  is  done. 

Mr.  GLYNN. — I  wish  also  to  amend 
the  clause  so  as  to  preserve,  as  the  Com- 
mittee have  decided  to  keep  up  the  right 
at  all,  the  right  of  appeal  in  all  matters 
— constitutional  or  other  matters — from 
the  High  Court  to  the  Privy  Council. 

Mr.  Barton. — I  do  not  think  the  hon- 
orable member  will  have  any  difficulty  in 
moving  his  amendment  upon  the  provision 
which  I  have  moved  to  substitute  for  the 
clause. 

Mr.  GLYNN.— Could  not  the  leader  of 
the  Convention,  if  my  amendments  upon 
the  clause  as  it  stands  were  carried,  after- 
wards recast  the  clause  in  any  shape  he 
wished  1 

Mr.  Barton. — If  the  Chairman  says  so. 

Mr.  GLYNN.— This  is  how  I  wish  the 
clause  to  read  : — 

No    appeal    shall  be  allowed  to  the  Queen 

in  Council  from  any    court   of    any    state,   or 

from  any  federal  court  other   than  the   High 

Court,    except  that    the    Queen   may,   in   any 

[Mr.  Glynn. 


matter  involving  the  interest  of  any  other  part 
of  Her  Majesty's  dominions,  grant  leave  to  ap- 
peal to  the  Queen  in  Council  from  the  High 
Court. 

These  words  are  very  simple. 

Mr.  Barton. — It  is  very  easy  to  make 
that  amendment  if  you  wish  to  move  it. 
If  my  proposed  clause  is  submitted  the 
honorable  member  may  select  any  words 
on  which  to  move  his  amendment.  Then 
if  he  will  give  me  a  copy  of  his  amendment 
I  will  see  that  it  is  given  effect  to  by  the 
Drafting  Committee. 

Mr.  GLYNN. — Well,  in  order  to  bring 
the  matter  to  a  test  I  beg  to  move — 

That  the  word  "not,"  in  the  fourth  line  of 
the  proposed  clause,  be  s*.  ruck  out. 

What  I  wish  to  be  carried  out,  and 
what  Mr.  Barton  will  carry  out  if  the 
word  "  not "  is  struck  out,  is  this  :  There 
will  then  be  retained  the  right  of  appeal 
to  the  Privy  Council  in  all  matters  in. 
volving  the  interests  of  any  other  part  of 
Her  Majesty's  dominions,  so  that  it  cannot 
be  touched  by  Parliament.  The  appeal 
from  a  federal  court  other  than  the  High 
Court  or  from  a  state  court  direct  to  the 
Privy  Council  will  be  abolished,  and  that 
cannot  be  interfered  with  by  Parliament. 
But  the  right  of  appeal  in  all  matters, 
whether  of  a  private  character  or  involving 
interpretation  of  the  Constitution,  through 
the  High  Court  to  the  Privy  Council  will 
be  retained  until  the  Parliament  abolishes 
it.  That  is  the  effect  of  the  words  I  wish 
to  put  in,  and  we  have  a  statement  of  Mr. 
Barton  that  he  will  mould  the  clause  so  as 
to  carry  out  these  intentions. 

An  Honorable  Member.  —  Will  that 
allow  Parliament  to  take  awray  the  appeal 
when  they  think  fit  1 

Mr.  GLY"NN.: — Yes,  excepting  in  mat- 
ters involving  any  other  part  of  Her 
Majesty's  dominions,  and  that  will  be  fixed 
in  the  Constitution.  The  direct  appeal 
from  all  federal  courts,  except  the  High 
Court,  or  from  state  courts,  will  be  abo- 
lished, but  the  appeal  will  be  retained  to 
the  Privy  Council  in  all  matters,  whether 
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of  a  private  character  or  involving  inter- 
pretations of  the  Constitution,  unless  I'ar- 
liament  sees  fit  to  abolish  it. 

Dr.  QUICK  (Victoria).— I  think  the 
Convention  now  has  the  issue  plainly 
stated  on  one  side,  and  the  proposition 
dearly  drawn  by  the  leader  of  the  Con- 
vention. On  the  other  side,  we  have  the 
proposed  amendment  by  Mr.  Clynn.  I 
will  loyally  accept  the  decision  of  the 
Convention  whatever  it  is,  but  we  may  as 
well  face  this  question  seriously.  Mr. 
Syinon  wants  to  take  away  the  right  of 
appeal  to  the  Privy  Council,  not  only  on 
Commonwealth  questions,  but  on  state 
questions.  That  is  an  important  matter. 
I  ask  honorable  members  are  they  pre- 
pared to  go  that  length  on  all  questions 
arising  under  the  state  Constitutions'? 
For  instance,  take  the  case  of  Ah  Toy. 
No  appeal  to  the  Privy  Council  on  such 
an  important  question  arising  under  the 
state  Constitution  would  be  allowed. 
Surely  Mr.  Symon  must  have  hurriedly 
and  rashly  proposed  that  amendment 
yesterday.  He  could  not  have  thought  it 
out.  His  matured  decision  is  to  be  found 
in  the  clause  as  it  originally  stood,  pre- 
serving the  right  of  appeal  to  the  Privy 
Council  on  all  great  popular  questions. 
The  right  of  appeal  on  private  questions 
in  disputes  between  private  citizens  is  not 
half  so  important  as  the  right  of  appeal 
on  public  questions  arising  under  the  states 
Constitutions  and  the  Commonwealth.  I 
repeat  that  I  would  sooner  see  the  right 
of  appeal  taken  away  from  private  citizens 
than  see  the  right  of  appeal  taken  away 
on  great  and  important  public  questions, 
which  are  of  far  greater  importance. 
This  will  be  a  fearful  blot  on  the  Consti- 
tution if  you  take  away  the  right  of  appeal 
on  public  constitutional  questions,  while 
you  reserve  the  right  of  appeal  on  com- 
paratively small  insignificant  issues  be- 
tween individuals.  I  hope  the  Convention 
will  rise  to  the  gravity  and  seriousness  of 
this  issue.  If  we  are  to  have  any  alter- 
ation at  all,  I  would  sooner  go  back  to  the 
clause  in  the  Bill  as  it  originally  stood, 
[152] 


reserving  the  righl  of  appeal  on  Comm<  n 

wealth  questions.      1  hope  Mr.  Glynn  will 

?ere  in  his  amendment  with  n 

to  the  right  of  appeal  on  que-; 
affecting  the  interests  of  persons  out- 
side the  Commonwealth,  so  that  that  shall 
be  embedded  in  the  Constitution  without 
the  possibility  of  amendment.  But,asacom- 
promise,  I  think  that  my  honorable  friends 
(Mr.  Symon  and  the  leader  of  the  Conven- 
tion) might  fairly  agree  to  a  provision 
placing  this  as  a  tentative  matter  in  the 
Constitution,  leaving  the  Federal  Parlia 
ment  hereafter  to  modify  this  right  of 
appeal,  trusting  to  the  Federal  Parliament. 
In  that  form  I  think  a  reasonable  compro- 
mise may  be  arrived  at,  as  long  as  we  leave 
the  matter  in  the  hauds  of  the  Federal 
Parliament  to  regulate  the  rights  of 
appeal  hereafter.  I  feel  that  if  the  Bill 
went  home  in  the  shape  in  which  it  at 
present  stands  it  would  be  the  laughing- 
stock of  England,  and  a  serious  re- 
flection upon  the  intelligence,  patriot- 
ism, and  loyalty  of  this  Convention. 
Therefore  I  hope  that,  whatever  happens, 
the  right  of  appeal  on  public  and  consti- 
tutional questions  will  be  reserved  in  this 
Constitution,  and  that  we  shall  show  no 
distrust  in  giving  that  right  of  appeal. 

Mr.  TRENWITH  (Victoria).— I  am 
anxious  in  this  matter  to  vote,  as  far  as  I 
can,  so  that  the  Federal  High  Court  shall 
have  the  interpretation  of  the  federal  laws. 
I  feel  that  it  is  important  above  all  con- 
siderations that  our  High  Court  should  be 
a  strong  and  much  respected  court.  In 
order  to  make  it  such  you  must  make  it  a 
court  competent  to  deal  with  the  most 
important  issues  that  can  be  presented, 
thus  securing  in  the  minds  of  the  people  a 
determination  to  see  that  it  is  strong  in 
numbers  and  personnel.  I  am  perplexed 
as  to  which  of  these  amendments  I  am 
to  vote  for.  In  this  matter  I  seek  the 
guidance  of  Mr.  Barton.  If  Mr.  Glynn's 
amendment  will  give  the  right  of  appeal 
to  the  Privy  Council  in  questions  as  to  the 
interpretation  of  the  Commonwealth  laws, 
I  desire  to  vote  against  that. 
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Mr.  Barton. — I  think  that  is  what  he 
desires. 

Mr.  Glynn. — Hear,  hear;  but  the  Par- 
liament can  abolish  it. 

Mr.  TRENWITH.— I  am  opposed  to 
there  being  any  appeal  from  our  own  High 
Court.  It  should  be  as  strong  a  court  as 
possible,  and  should  have  as  great  respon- 
sibility as  it  is  possible  to  throw  on  it,  in 
order  that  it  may  be  strong. 

Mr.SYMON  (South  Australia).— I  agree 
entirely  with  Dr.  Quick  that  if  there  was 
any  justification  for  bringing  this  clause 
back  into  the  committee  that  is  a  justifica- 
tion at  least  for  saying  something  about 
it;  so  that  we  shall  not  hereafter  be  placed 
in  the  awkward  position  of  perhaps  having 
to  get  another  recommittal. 

Mr.  Fraser. — We  do  not  want  long 
speeches. 

Mr.  SYMON.  —  I  think  the  honorable 
member  would  be  all  the  better  for  a  long 
speech  to  instruct  him  in  these  matters, 
on  which  he  does  not  seem  to  be  very  well 
informed.  Mr.  Glynn  moves  an  amend- 
ment which  will  have  the  effect  for  all 
time,  not  until  Parliament  otherwise  pro- 
vides, of  enacting  a  provision  under  which 
every  law  of  the  Commonwealth  or  law  of 
a  state  which  happened  to  be  in  conflict 
with  a  law  of  the  Commonwealth,  and  about 
which  a  dead-lock  may  arise,  or  a  difficult 
constitutional  dispute  may  take  place,  is 
to  be  subject  to  the  decision  of  the  High 
Court,  and  then  to  the  decision  of  the 
Privy  Council.  The  result  will  be  that 
that  dispute  will  be  hung  up  for  one 
or  two  more  years,  which  time  it  takes 
to  have  a  decision  of  the  Privy  Council. 
That  is  a  state  of  things  that  I  personally 
do  not  contemplate  with  equanimity.  I 
do  not  wish  anybody  else  to  entertain  the 
same  view,  because  it  is  largely  a  question 
of  constitutional  opinion.  The  reasons 
that  Mr.  Trenwith  has  just  given  are  con- 
clusive, to  my  mind,  to  show  that  the 
decisions  of  the  High  Court  of  Australia 
ought  to  be  final  on  the  interpretation  of 
our  own  local  laws.  It  will  be  more  expe 
ditious,  and  it  will  bring  about  a  result 
[Mr.  TrenicrCh. 


with  much  greater  promptness.  But  I  agree 
with  Dr.  Quick.  Although  I  have  all  along 
disapproved  of  reserving  these  constitu- 
tional appeals,  I  would  rather  see  both  these 
clauses  restored  to  their  original  position. 
That  was  a  compromise  to  which  some  of 
us  who  gave  considerable  attention  to  the 
matter  had  reached,  and,  for  myself,  I  was 
willing  to  give  way  on  one  point,  and  other 
members,  yielding  to  the  majority,  gave 
way  upon  others.  But  the  true  solution  of 
it  would  have  been  to  retrace  our  steps.  If 
Mr.  Glynn  presses  this  to  a  division  it 
seems  to  me  that  we  shall  be  disrating  the 
High  Court.  We  shall  be  placing  a  serious 
difficulty  in  the  way  of  the  continuance 
of  the  Queen's  government  if  disputes 
arise  as  to  the  construction  of  an  Act 
of  Parliament,  and  we  shall  be  placing 
obstacles  in  the  way  of  the  easy  work- 
ing of  this  Constitution  which  I  think 
none  of  us  would  like  to  bring  about. 

Question — That  the  word  "  not"  stand 
part  of  the  proposed  clause — put. 

The  committee  divided — 

Ayes       ...  ...  ...     21 

Noes       ...  ...  ...      18 


Majority    against 
amendment 


Mr.    Glvnn's 


•} 


Barton,  E. 
Brunker,  J.  N. 
Cockbum,  Dr. 
Deakin,  A. 
Fysh,  Sir  P.  0. 
Gordon,  J.  H. 
Henning,  A.  H. 
Higgins,  H.  B. 
Holder,  F.  W. 
Howe,  J.  H. 
Isaacs,  I.  A. 


Ayes. 

Kingston,  C.  C. 
Leake,  G. 
Lewis,  N.  E. 
Lyne,  W.  J. 
O'Connor,  R.  E. 
Peacock,  A.  J. 
Reid,  G.  H. 
Solomon,  V.  L. 
Trenwith,  W.  A. 

Teller. 
Symon,  J.  H. 

Noes. 


Abbott,  Sir  J.  P. 
Berry,  Sir  G. 
Braddon,  Sir  E.  N.  C. 
Briggs,  H. 
Brown,  N.  J. 
Carruthers,  J.  H. 
Dobson,  H. 
Douglas,  A. 
Forrest,  Sir  J. 
Fraser,  S. 


Hassell,  A.  Y. 
Lee  Steere,  Sir  J.  G. 
Quick,  Dr.  J. 
Turner,  Sir  G. 
Venn,  H.  W. 
Walker,  J.  T. 
Zeal,  Sir  W.  A. 

Teller. 
Glynn,  P.  M. 
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Question'so  resolved  in  the  affirmative. 
Mr.  ISAACS  (Victoria).— I  should  like 
to  ask  the  leader  of  the  Convention  the 
meaning  of  the  word  "  involved  "  in  the 
el  1  know  that  the  meaning  itself 
must  be  involved  ;  bill  would  it  extend  tO 
a  case  between  individuals  where  the 
question  of  the  validity  of  a  state  law  was 
raised,  and  that  depended  upon  the  con- 
struction of  the  Constitution  1 

Mr.  BARTON  (New  South  Wales).— I 
should  rather  think  that  it  would  include 
any  such  case.  I  take  the  word  "  involved" 
to  be  somewhat  a  strong  one,  and  to  mean 
what  we  understand  in  dealing  with  par- 
liamentary Bills  in  which  a  question  of  ex- 
penditure is  involved.  The  meaning  of  the 
term  there  is,  1  think,  in  which  expenditure 
must  necessarily  be  gone  to.  So  here  I 
think  the  term  "  involved  "  means  in  which 
it  becomes  a  necessity  for  the  determina- 
tion of  the  case  that  the  Constitution 
should  be  interpreted.  I  should  think 
that  whatever  the  main  issue  was  which 
necessitated  the  interpretation  of  the 
Constitution  it  would  come  within  the 
meaning  of  the  word. 

The  new  clause  was  agreed  to. 
Clause  74. — The  High  Court  shall  have  juris- 
diction, with  such  exceptions  and  subject  to 
such  regulations  as  the  Parliament  may  from 
time  to  time  prescribe,  to  hear  and  determine 
appeals  from  all  judgments,  decrees,  orders, 
and  sentences  : 

i.  Of  any  other    federal    court,    or  court 
exercising  federal  jurisdiction,  or  of 
the  Supreme  Court  of  any  state,  or  of 
any  other   court  of  any  state  from 
which   an  appeal  now  lies  to    the 
Queen  in  Council,  whether  any  such 
court   is   a   court    of    appeal   or   of 
original  jurisdiction  : 
ii.  Of  the  Inter-State  Commission  on  ques- 
tions of  law  only  : 
and  the  judgment  of  the  High  Court  in  all  such 
cases  shall  be  final  and  conclusive,  saving  any 
right  which  Her  Majesty   may  be  pleased  to 
exercise  by  virtue   of  her   Royal  prerogative. 
Until  the  Parliament  otherwise  provides,  the 
conditions  and  restrictions  on  appeals  to   the 
Queen  in  Council  from  the  Supreme  Courts  of 
the  several  states  shall  be  applicable  to  appeals 
from  them  to  the  High  Court.       Provided  that 
nothing  in  this  section  shall  be  construed  to 


nt  the  High  Court  from  hearing  and 
determining  appetfcl  allowed  by  the  law  of  a 
state  from  the  Supreme  Court  of  the  state. 
Provided  also  that  the  right  saved  is  that  of 
granting  special  leave  to  appeal,  and  shall  con- 
tinue only  until  Parliament  otherwise  provide*/. 

Mr,  SYMON  (South  Australia).— I  do 
not  wish  to  make  any  more  speeches  about 
this  subject ;  but  I  beg  to  move — 

That  the  words  "saving  any  right  which  Her 
Majesty  may  be  pleased  to  exercise  in  virtue  of 
Her  Royal  prerogative  "  be  struck  out. 

Sir  JOSEPH  ABBOTT  (New  South 
Wales). — I  hope  that  these  words 
will  not  be  omitted,  and  I  am  very 
much  surprised  that  the  learned 
member  (Mr.  Symon),  havinjr  occu- 
pied the  position  which  he  did  in  the 
Judiciary  Committee,  should  take  an  ad- 
vantage of  the  recommittal  of  this  clause 
for  other  purposes  to  move  an  amendment 
of  this  kind.  I  do  not  think  it  is  fair 
that  an  amendment  of  this  kind,  which 
was  arrived  at  after  a  great  deal 
of  consideration,  should  be  proposed  to 
be  eliminated,  if  I  may  say  so,  with- 
out notice  to  anybody.  I  think  it  is 
absolutely  unfair.  The  author  of  this  Bill 
in  1891,  Sir  Samuel  Griffith,  was  one  of  those 
who,  unlike  my  learned  friend,  favoured 
the  clause  as  it  stood  in  the  Bill  of  1891, 
abolishing  these  appeals.  Both  these 
gentlemen  since  then  have  changed  their 
opinions,  until  Sir  Samuel  Griffith  now  is 
of  opinion  that  the  best  method  of  dealing 
with  the  Bill  would  be  by  retaining  it  in  a 
shape  similar  to  the  Canadian  apj  eal.  Mr. 
Symon  has  changed  his  opinion  since  1891, 
having  believed  very  strongly  then,  as 
strongly  as  any  man  could,  in  retaining 
the  right  of  appeal  to  the  Privy  Council. 

Mr.  Symon. — Where  did  you  get  that ! 

Sir  JOSEPH  ABBOTT.— The  honorable 
member  has  not  denied  it,  and  when  he 
does  I  will  tell  him  where  I  got  it. 

Mr.  Symon. — Where  did  you  ^et  that  1 

Sir  JOSEPH  ABBOTT.— The  honorable 
member  has  not  denied  it. 

Mr.  Lyne. — He  was  not  in  the  Conven- 
tion then. 
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Sir  JOSEPH  ABBOTT.— I  know  that 
he  was  not  in  the  Convention,  but  I  know 
what  I  am  talking  about.  My  learned 
friend  does  not  want  to  know  where  I  got 
it. 

Mr.  Symon. — I  do,  indeed. 

Sir  JOSEPH  ABBOTT.— The  honor- 
able member  in  1891  was  one  of  those 
who  strongly  believed  in  the  right  of 
appeal  to  the  Privy  Council.  I  have 
said  that  before,  and  the  honorable  mem- 
ber has  not  denied  it.  In  1891,  Sir 
Samuel  Griffith  desired  to  abolish  this 
right  of  appeal,  but  within  the  last 
few  days  he  has  written  a  letter  in  which 
he  has  expressed  his  entire  approval  of  the 
Canadian  principle.  I  am  not  going  to 
reiterate  all  the  arguments  which  were 
used  yesterday.  I  did  think  yesterday, 
that  having  come  to  a  conclusion  on  the 
matter,  it  would  be  allowed  to  rest  at  that. 
Although  the  clause  was  recommitted  at, 
I  think,  the  suggestion  of  the  Chairman 
of  Committees,  because,  no  doubt,  his 
words  commended  themselves  to  the  Con- 
vention, it  was  never  thought  for  one 
moment  that  an  amendment  of  this  kind 
would  be  sprung  upon  the  Convention. 

Mr.  Symon. — I  gave  notice. 

Sir  JOSEPH  ABBOTT.  —  Yes,  the 
honorable  member  gave  notice  this 
morning. 

Mr.  Symon. — Before  it  was  recom- 
mitted. 

Sir  JOSEPH  ABBOTT.— The  honor- 
able member  gave  notice  this  morning 
and  he  allowed  Mr.  Glynn  to  withdraw 
a  proposal  to  recommit  clause  74.  If  I 
had  known  what  was  going  to  happen, 
I  should  have  objected  to  Mr.  Glynn 
having  leave  to  withdraw  it. 

An  Honorable  Member.  — He  put 
somebody  else  up  to  withdraw  it. 

Sir  JOSEPH  ABBOTT.— I  will  not  say 
that  the  honorable  member  acted  directly 
or  indirectly,  but  somebody  did  exactly 
move  what  he  desired  himself  to  move. 

Mr.  Symon.— Because  I  had  spoken. 

Sir   JOSEPH    ABBOTT.— I    wish    the 
honorable   member   would    not  interrupt 
[Sir  /oreph  Abbott. 


me.  This  morning  he  was  very  rough  on 
my  honorable  friend  (Sir  William  Zeal), 
who  offered  a  gentle  word  of  advice  in 
most  conciliatory  language.  If  we  are 
going  to  undo  what  we  did  yesterday, 
after  a  great  deal  of  trouble,  when  and 
where  is  this  method  to  end  ?  I  will  say 
no  more  about  it.  I  regret  very  much 
that  the  amendment  has  been  moved. 

Mr.  BARTON  (New  South  Wales).— I 
will  ask  my  learned  friend  (Mr.  Symon) 
not  to  allow  the  twitting  which  he  has 
just  received  from  my  honorable  friend 
(Sir  Joseph  Abbott)  to  affect  him  so  far  as 
to  cause  him  to  call  for  a  division.  This 
matter  has  been  amply  discussed  many 
times,  and  we  had  a  straight-out  vote  on 
it,  and  if  he  calls  for  a  division  now  and 
succeeds,  the  result  will  be  to  render 
probably  nugatory  and  useless  the  clauses 
which  we  have  just  passed.  Considering 
the  time  which  has  been  given  to  it,  and 
that  the  decision  was  come  to  after  a  great 
many  discussions,  I  would  like  to  influence 
my  learned  friend  to  let  matters  rest 
where  they  are,  and  not  to  call  for  another 
division. 

Mr.  KINGSTON  (South  Australia).— 
I  trust  that  this  matter  will  be  discussed 
without  the  slightest  bitterness.  I  have 
invariably  supported  the  abolition  of  the 
right  of  appeal  to  the  Privy  Council.  In 
1891  it  was  affirmed  by  a  Federal  Conven- 
tion ;  in  1897,  at  Adelaide,  it  was  similarly 
affirmed;  in  1897,  at  Sydney,  it  was  simi- 
larly affirmed ;  in  this  very  chamber  the 
propriety  of  abolishing  the  right  of 
appeal  has  been  similarly  affirmed. 

Sir  John  Forrest. — Did  we  in  Sydney  ? 

Mr.  KINGSTON.— Yes. 

Sir  John  Forrest. — I  did  not  think 
that  we  got  that  far. 

Mr.  KINGSTON.— And  it  was  not  until 
yesterday  that  there  was  ever  carried  a 
proposition  in  favour  of  negativing  the 
propriety  of  Australia  retaining  to  itself 
the  interpretation  of  the  laws  it  makes. 
Now,  sir,  I  put  it  to  my  friend,  Sir  Joseph 
Abbott,  that  there  have  been  four  deci- 
sions against  him, 
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Sir  John  Forrest. — Oh,  no;  I  do  not 
think  there  was  one  in  Sydney. 

Mr.  KINGSTON. -Very  well;  there 
have  been  three  decisions  against  hiin,  and 
only  one  in  his  favour.  I  therefore  ask 
— is  he  not  pushing  his  advantage  a  little 
bit  too  much  when  lie  says  it  is  unfair  to 
ask  for  a  further  division  on  the  subject1? 

Mr.  Fraser. — We  always  look  to  the 
final  deeision  as  the  real  one. 

Mr.  KINGSTON.— Yes  ;  and  we  will 
have  a  final  one  today,  1  hep''. 

Mr.  Symon. — Yesterday's  division  gave 
a  snatch  majority  of  one. 

Mr.  K INGSTON.— There  seems  to  have 
been  some  misunderstanding  when  the 
vote  was  taken  yesterday.  I  was  not 
conneeted  with  that  division  in  the 
slightest  degree  ;  but  I  do  put  it  that  it  is 
rather  hard  on  the  part  of  those  who  have 
a  temporary  advantage  to  point  to  only 
the  last  division,  and  to  take  no  notice 
whatever  of  the  variety  of  resolutions  to 
the  contrary  effect  which  have  been  at 
different  times  affirmed  by  this  federal 
gathering. 

Mr.  O'Connor. — It  will  be  a  great  re- 
flection on  the  work  of  the  Convention  if 
we  upset  yesterday's  decision. 

Mr.  KINGSTON.— There  are  a  variety 
of  matters  on  whieh  the  Convention  has 
altered  its  opinion,  and  I  hope  we  will  go 
back  to  the  position  adopted  about  three 
weeks  ago.  Does  Sir  Joseph  Abbott  think 
that  he  ought  to  persist  in  objecting  to 
our  taking  a  division  when  the  recom 
mittal  of  the  clause  —a  departure  from  the 
arrangement  of  yesterday;  a  fresh  trial  of 
strength  in  the  matter — was  carried  in  the 
interests  of  men  and  of  a  party  against  the 
opposition  of  Mr.  Symon  and  his  friends? 
Mr.  CARRUTHERS(New  South  Wales). 
— I  think  in  this  matter  we  have  done 
enough  now,  without  earrying  the  honor- 
able member's  proposal,  to  cover  ourselves 
with  complete  eontempt,  because  the  Bill, 
as  it  has  now  left  us,  with  or  without  the 
honorable  member's  amendment  —  more  es- 
pecially with  his  amendment — will  be  of 
such  a  character  that  I  venture  to  say  not 


only  will  its  passage  here  in  Australia  be 
jeopardized,  but  its  passage  through  the 
Imperial  Legislature  will  also  be  jeopar- 
dized. What  have  we  done?  We  have 
decided,  in  point  of  fact,  that  whilst  we 
ask  that  we  shall  have  the  right  to 
interpret  our  own  laws,  to  decree  by 
this  Draft  Bill  that  the  Imperial  Court  is 
not  to  have  the  power  of  interpreting 
an  Imperial  statute.  And  then  the  honor- 
able member  wishes  to  go  further  than 
that.  He  proposes  to  take  away  that  which 
was  part  of  the  compact  or  bargain  on 
which  this  stupid  arrangement  was  made. 
Well,  I  do  not  think  the  honorable  mem- 
ber wishes  to  provide  that  there  shall  be 
no  appeal  to  the  Privy  Council  in  regard 
to  individual  suits,  and  then  to  superadd 
to  that  what  was  practically  an  insult  to 
the  British  Legislature,  by  a  clause  provid- 
ing that  there  shall  not  be  any  appeal  in 
matters  involving  the  interpretation  of 
the  Constitution,  which,  mark  you,  is  an 
Imperial  statute.  You  are  going  to  ask 
the  Imperial  Legislature  to  legislate  that 
its  own  courts  shall  not  interpret  its  own 
Act.  We  have  gone  too  far  already,  and 
we  shall  simply  cover  ourselves  with 
ridicule  and  contempt  for  what  we  have 
done,  and  add  to  it  very  materially,  if, 
breaking  away  from  the  compact  that 
these  foolish  provisions  contain,  we,  by  a 
breach  of  faith,  take  away  the  right 
already  conferred  by  clause  74.  I  hope 
that  the  committee  will  negative  the  hon- 
orable member's  proposal. 

Mr.  HASSELL  (Western  Australia). — 
I  purposely  refrained  from  voting  on  this 
matter  yesterday  because  I  had  not  made 
up  my  mind  on  the  question,  but  I  have 
now  made  up  my  mind,  and  I  shall  vote 
for  the  retention  of  the  words  of  the 
clause. 

Mr.  DOBSON  (Tasmania).— 1  hope  that 
Mr.  Symon  will  not  only  follow  the 
advice  of  the  leader  of  the  Convention, 
and  abstain  from  ealling  for  a  division  on 
this  point,  but  also  that  he  will  at 
once  withdraw  the  amendment.  If  he 
will,  I  shall  be  most  happy  to  resume  my 
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seat.  If  we  cannot  carry  out  the  suggestion 
which  has  been  made  many  times  before 
that  the  wise  thing  for  us  to  adopt  is  the 
Canadian  system,  I  am  quite  sure  Sir 
Joseph  Abbott  would  give  up  the  amend- 
ment passed  yesterday  if  we  simply  add  to 
the  original  clause,  which  we  have  already 
approved,  words  providing  that  the  Queen 
in  Council,  in  cases  of  great  magnitude  and 
public  interest,  may  grant  leave  to  appeal 
in  private  cases.  Nobody  desires  that 
cases  involving  amounts  of  £2,000  or 
£3,000  shall  go  to  the  Privy  Council, 
but  where  enormous  sums  are  involved 
between  English  contractors  and  colonial 
merchants,  for  example,  we  are  told  by 
such  persons  that  to  withhold  leave  to 
appeal  to  the  Privy  Council  will  not  assist 
the  acceptance  of  this  Bill,  but  will  cause 
great  uneasiness.  Therefore,  why  not 
give  way  to  that  sentiment  1  If  the  hon- 
orable member  will  not  withdraw  the 
amendment,  I  will  try  to  point  out  to  him 
how  he  is  unintentionally  misleading- 
some  members  of  the  committee.  I  my- 
self have  been,  to  some  extent,  misled  by 
the  honorable  member. 

Mr.  O'Connor. — Leave  him  to  himself ; 
do  not  press  him  to  withdraw  his  amend- 
ment now. 

Mr.  SYMON  (South  Australia).— I 
wish  to  be  permitted  to  say  that  it  is 
very  amusing  to  me  to  find  honorable 
members  who  are  jealously  wedded  to 
their  own  particular  alteration,  and  who 
have  insisted  on  the  recommittal  of  the 
clause  to  secure  it,  should,  immediately 
another  honorable  member  seeks  to  have 
effect  given  to  his  view,  raise  a  great  dis- 
turbance, and  make  all  sorts  of  personal 
accusations  and  reflections  because  he 
ventures  to  do  the  same  thing. 

Sir  William  Zeal. — You  made  plenty 
of  accusations  and  reflections  yesterday. 

Mr.  SYMON. — I  venture  to  say  that 
such  a  course  of  procedure  is  not  what  I 
will  call  "  playing  fair."  But  I  must  say 
1  yield  to  the  very  courteous  and  polite 
appeal  made  by  Sir  Joseph  Abbott,  and 
I  beg  to  withdraw  my  amendment. 
{Mr.  Dobson. 


The  amendment  was,  by  leave,  with- 
drawn. 

The  clause  was  agreed  to. 

Clause  01a. — The  net  revenue  from  Customs 
and  Excise  shall  be  applied  as  follows  : — 

(a)  Not  more  than  one-twentieth  of  such 

net  revenue  shall  be  applied  towards 
the  expenditure  of  the  Common- 
wealth in  the  exercise  of  its  original 
powers. 

(b)  Not  more  than  four- twentieths  of  such 

net  revenue  shall  be  applied  towards 
the  expenditure  of  the  Common- 
wealth in  making  good  the  net  loss 
on  the  services  taken  over. 

(c)  The   balance  of  such  net  revenue  re- 

maining after  the  application  of  the 

sums   actually   applied   pursuant   to 

the  last  preceding  paragraphs  (a)  and 

{b)  shall  be  distributed  amongst  the 

states. 

Mr.  BARTON  (New   South  Wales).— I 

have    already     stated     the    reasons    why 

I  asked  for  the  recommittal  of  this  clause,, 

and  I  need  not  repeat  them. 

Sir  Edward  Braddon. — I  was  not  in 
the  chamber  at  the  time,  and  I  should  be 
glad  to  hear  them. 

Mr.  BAR  TON.— Well,  I  was  given  to 
understand  that  some  honorable  members 
voted  on  the  question  one  way  or  the 
other  without  perfectly  appreciating  what 
the  question  was.  I  am  not  one  to  unduly 
interfere  with  past  decisions  of  the  Con- 
vention, and  I  have  not  been  in  the  habit 
of  attempting  to  rip  them  up.  And  I 
think,  subject  to  any  explanation  we  may 
hear  from  Mr.  Holder,  there  is  some  incon- 
sistency in  the  working  of  this  clause  as 
compared  with  clause  90— clause  90  apply- 
ing to  the  particular  apportionment  to  each 
state  on  certain  principles;  while  this  one 
deals  with  the  methods  in  which  the  aggre- 
gate shall  be  collected  and  retained  by  the 
Commonwealth.  It  seems  to  me  there  would 
be  very  great  difficulty  to  avoid  a  clashing 
between  the  operations  of  the  two  things. 
But  there  is  more  than  that  in  it.  This 
clause  amounts  to  a  guarantee,  and  I  have 
all  along  been,  and  I  am  still,  opposed  to 
implanting  in  this  Constitution  any  finan- 
cial guarantee  to  the  states,  for  the  plain 
reason  that  there  could  not  be  a  stronger 
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argument  afforded  to  the  enemies  of 
federation  than  to  ask  for  guanur 
Any  one  who  leads  to  the  implication  that 
federation  is  going  to  bring  about  the 
financial  ruin  of  any  state  unless  it  re- 
ceives some  dole  or  other  to  hold  it  up  is 
playing  into  the  hands  of  the  enemies  of 
federation. 

Sir  Edward  Braddon. — Not  a  dole,  but 
a  return  of  its  own. 

Mr.  BARTON. — Anyone  who  leads  to 
the  implication  that  federation  is  going 
to  cause  financial  ruin  to  any  state  unless 
it  receives  some  grant,  whether  it  calls  it 
its  own  or  not,  is,  however  uninten- 
tionally, doing  a  great  deal  of  harm  to 
the  federal  cause,  because  he  supplies  the 
enemies  of  federation  with  this  argu- 
ment :  That  federation  will  bring  about 
financial  ruin  to  the  states. 

Mr.  Holder. — The  states  cannot  hold 
themselves  up  and  pay  £6,000,000  away. 

Mr.  BARTON  —But  when  we  say  that, 
we  are  falling  into  a  mistake  which  I 
thought  we  had  all  corrected  long  ago. 
It  is  all  very  well  to  frame  a  uniform  Tariff 
producing  a  revenue  of  £6,000,000  a  year; 
but  a  large  amount  of  the  intercolonial 
revenue  is  to  be  abolished,  and  the  bulk  of 
the  uniform  Tariff  which  is  to  super- 
sede the  half-dozen  intercolonial  Tariff's 
is  to  replace  the  intercolonial  Customs 
revenue,  which  goes  by  the  board. 
So  that  actually  the  increase  of  taxation 
on  the  people  will  only  be  a  few  hundred 
thousand  pounds  a  year  in  a  population  of 
from  three  to  three  and  a  half  millions. 
That  is  not  an  intolerable  strain  on  the 
population  of  Australia.  If  it  were,  it 
would  be  a  most  significant  commentary 
on  what  the  world  would  be  entitled  to 
call  the  infamous  and  extravagant  financ 
ing  of  Australia.  If  there  is  not  a  taxable 
margin  which  will  cover  the  difference  of 
revenue  from  the  necessary  new  Tariff, 
which  will  suffice  to  replace  the  loss  of 
the  intercolonial  duties,  then,  in  the  past, 
the  population  of  Australia  must  have 
been  screwed  down  pretty  close  to  their  tax- 
able capacity.  Now,  I  do  not  think  that  any 


of  us  hold  that  belief.  Certainly  I  do  not. 
1  think  the   resources  of  out  and 

our  fellow  citizens  are  far  beyond  what  is 
attributed  to  them  by  writers  who  have 
not  sufficiently  considered  the  enormous 
capacity  for  recuperation  and  the  enor- 
mous elasticity  of  these  colonies.  Now,  I 
have  always  objected,  and  J  always  shall 
object,  to  anything  which  carries  with  it 
the  implication,  or  gives  a  handle  to  the 
enemy  to  say,  that  these  colonies  have 
been  so  reckless  in  their  finances  that 
they  cannot  stand  the  strain  of  federation; 
that  they  are  ready  to  tell  everybody  that 
federation  will  do  untold  good  to  the 
colonies,  but  they  are  also  taking  means 
to  prevent  an  operation  of  the  federation 
which  could  not  be  adverse  to  them  unless 
their  finances  are  unsound.  Now,  I  do  not 
believe  that  the  finances  of  the  colonies 
are  unsound.  I  do  not  believe  in  putting 
into  the  Constitution  placards  which  go 
the  wrong  way.  I  do  not  believe  in 
laying  down  things  of  this  kind,  and  thus 
defaming,  unintentionally  no  doubt,  the 
cause  we  all  have  at  heart. 

Sir   Edward   Braddon. — There    is    no 
defamation. 

Mr.  BARTON.— What  I  am  talking  of 
is  the  effect  of  this  sort  of  thing.  Nobody 
respects  the  honorable  member  more  and 
nobody  believes  more  completely  than  I  do 
that  he  is  thoroughly  favorable  to  federa- 
tion, but  the  statements  I  allude  to  carry 
to  the  outsider  an  implication  that  federa- 
tion is  such  a  bad,  such  a  wasteful,  such 
a  crushing,  such  an  extravagant  thing, 
that  unless  means  of  this  kind  are  taken  to 
stop  its  effects,  some  colony  or  other  will  be 
made  bankrupt.  We  do  not  believe  it,  but 
why  should  we  allow  others  to  use  such  an 
argument,  apart  from  that,  as  an  argument 
why  this  clause  should  be  struck  out,  in- 
asmuch as  the  Federal  Parliament  is  to  be 
free  to  deal  with  the  finances  and  the  dis- 
tribution of  the  surplus  as  it  pleases,  after 
five  years  have  elapsed  from  the  imposi- 
tion of  the  uniform  Tariff]  If  there  is  to 
be  any  guarantee  at  all,  it  should  not  ex 
tend  beyond  that  limit,  and  for  this  reason. 
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that  the  states  being  all  represented  in  the 
Federal  Parliament  on  a  basis  which  we 
deem  fair,  when  the  five  years  of  uniform 
Tariff  have  elapsed,  the  Federal  Parliament 
has  leave  to  deal  with  the  distribution  of 
the  surplus  as  it  deems  fit.  It  knows  best 
how  to  do  that,  and,  therefore,  any  con- 
dition of  this  kind  should  not  last  beyond 
the  limit  of  those  five  years.  I  think, 
therefore,  that  the  clause  should  be 
amended,  so  as  not  to  last  beyond  the 
five  years  after  the  imposition  of  the 
uniform  duties  of  customs,  and  my  own 
opinion  is  that,  even  when  so  amended, 
this  clause  ought  not  to  be  in  the  Bill.  I 
shall  first  move  to  amend  the  clause.  If 
I  carry  that  proposal  I  shall  have  ac- 
complished part  of  my  desire  that  there 
should  not  be  implanted  in  this  Consti- 
tution matters  which  I  think  will  affect 
very  strongly  the  favorable  reception  of 
the  Bill  by  the  people  when  it  is  sub- 
mitted for  their  approval. 

Sir  George  Turner. — If  you  stop  there 
it  might  be  reasonable. 

Mr.  BARTON.— I  beg  to  move- 
That  the   words  "  Until    the   imposition   of 
uniform  duties  of  customs  and  for  five  years 
thereafter"  be  inserted  before  the  first  word  of 
the  clause. 

Mr.  REID  (New  South  Wales).— I  have 
spoken  so  often  on  numbers  of  attempts  to 
put  what  is  called  a  guarantee  in  this  Bill 
that  I  do  not  intend  to  repeat  what  I  have 
said.  Honorable  members  are  very  fami- 
liar with  my  views  on  this  point,  and  I 
confess  my  disappointment  that  some  hon- 
orable members  still  think  it  a  vital 
matter  that  there  should  be  a  state  gua- 
rantee. If  they  persist  in  it,  I  hope  they 
will  put  it  in  the  amendment  Mr.  Barton 
has  proposed.  Personally,  I  frankly  admit 
that  this  is  the  least  objectionable  form  of 
a  guarantee,  from  my  point  of  view,  that 
I  have  seen.  I  have  not  quite  so  strong 
an  objection  to  this  as  I  have  to  some  of 
the  other  proposals. 

Sir  George  Turner. — Will  you  accept 
that  1  * 

[Mr.  Barton 


Mr.  REID. — I  cannot  possibly,  I  am  so 
much  opposed  to  it.  But  I  frankly  admit 
that  it  is  the  most  reasonable  way  in 
which  the  position  has  been  put,  and  I  do 
not  oppose  this  so  strongly  as  I  do  the 
other  proposals.  But  I  point  out  that 
this  will  make  a  peculiarity  in  the  position 
of  the  Treasurer  of  the  Commonwealth 
which  needs  only  to  be  stated  to  be  seen 
at  once.  The  Treasurer  of  the  Common- 
wealth, when  he  is  constructing  his  fabric 
of  ways  and  means,  will  have  the  strongest 
possible  temptation  to  look  on  Customs  and 
Excise  as  an  unsatisfactory  method  of  rais- 
ing revenue,  because  he  only  gets  5s. 
out  of  every  £1  raised  in  that  way,  whereas 
from  other  forms  of  taxation  he  gets  the 
full  pound  raised.  Now,  I  must  say,  it  is 
scarcely  a  scientific  piece  of  legislation  to 
put  that  temptation  in  the  way  of  the 
Treasurer  to  make  him  discriminate  as  to 
methods  of  taxation. 

Mr.  Barton. — You  may  make  him  im- 
pose direct  taxation. 

Mr.  REID. — We  may.  If,  for  example, 
I  had  anything  to  do  with  the  Common- 
wealth finances,  and  I  found  myself  in 
a  difficulty,  should  I  go  to  a  source  of 
revenue  which  would  only  return  to  me 
25  per  cent,  of  the  produce?  No;  I  should 
go  to  a  source  which  gave  me  the  whole 
pound.  I  only  put  this  view  as  one  objec- 
tion to  this  proposal,  because  it  makes  the 
position  of  the  Commonwealth  in  a  peculiar 
state,  inasmuch  as  one  form  of  taxation  will 
give  the  Treasurer  100  per  cent,  of  the 
taxes  raised,  and  the  other  only  25  per 
cent.  We  know  what  may  be  the  conse- 
quences of  anything  of  that  sort. 

[The  Chairman  left  the  chair  at  five 
minutes  past  one  o'clock  p.m.  The  com- 
mittee resumed  at  a  quarter  to  two  o'clock 
p.m.] 

Mr.  HOLDER  (South  Australia).  —  I 
shall  try  and  put  the  few  remarks  I  have 
to  make  into  the  smallest  possible  space  of 
time.  I  have  said  a  good  many  times, 
in  discussing  the  financial  question,  that 
I     think      the      best     security     of      the 
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smaller  states,  or  of  the  states  as  a  whole, 
was  that  their  needs  require  a  certain 
return,  and  that  therefore  they  would  be 
able  to  secure  at  the  hands  of  their  repre- 
sentatives in  the  Federal  Parliament  that 
return.  At  the  same  time  it  is  impossible 
to  overlook  the  serious  difficulties  which 
present  themselves  in  persuading  the  elec- 
tors with  whom  we  have  to  deal  of  the 
force  of  that  argument.  It  is  difficult  to 
induce  them  to  believe  that  if  the  Federal 
Treasurer  has  a  surplus  annually  of 
£4,5(0,000,  he  would  not  be  tempted  to 
waste  it.  If  he  has  not  the  statutory 
obligation  upon  him  to  make  a  certain 
return  to  the  states,  he  may  not  make  it. 
He  may  establish  large  defence  organisa- 
tions, or  spend  it  in  other  ways  ;  and  then, 
it  is  said' — "Where  will  the  states 
be?"  I  do  not  agree  with  what  the 
leader  of  the  Convention  has  said 
as  to  the  reflections  upon  the  financial 
stability  of  the  states  sought  to  be  east 
by  including  this  elause  in  the  Bill.  The 
states  are  well  able  to  pay  their  way — not 
only  to  pay  their  way  under  present  cir- 
cumstances, but  to  meet  any  additional  cost 
which  the  support  of  the  Commonwealth 
establishment  on  a  fair  and  reasonable 
basis  will  require.  But  they  are  not  able 
to  do  that  and  at  the  same  time  sacrifice 
£6,000,000  of  revenue.  That  is  what  makes 
the  difficulty.  If  the  states  were  not  giving 
up£6,000,000  of  revenue  there  woud  be  no 
trouble.  But  as  they  are  surrendering 
that  amount  it  is  not  an  unreasonble 
request  they  make  to  have  some  assurance 
as  to  what  the  return  shall  be.  There  is 
no  reason  why  the  Federal  Treasurer 
should  be  endowed  with  £6,000,000  a 
year  if  he  only  wants  £1,500,000  ;  and  to 
endow  him  with  £6,000,000,  of  which  he 
would  have  to  pay  back  £4,500,000  to 
the  states,  seems  to  me  to  be  a  plan 
which  requires  the  strength  of  some 
statute,  or  we  shall  find  that  the  returns 
will  get  smaller  and  smaller  as  the  years 
go  by.  I  quite  agree  with  what  Mr.  Reid 
has  said,  that  of  all  the  plans  that  have 
been     suggested     as     to     the     guarantee 


this  is  the  simplest,  and  involves  the 
least  difficulty  to  those  states  which 
have  to  accept  it.  There  is  no  con- 
flict between  clause  90  and  clause 
91a,  because  clause  91  deals  with  the 
whole  mass  of  the  revenue,  and  chiefly 
limits  the  expenditure  of  that  revenue 
under  two  heads.  With  a  £2,000,000 
Tariff  the  first  thing  clause  91a  does  is  to 
determine  the  cost  of  the  original  powers 
of  the  Commonwealth  shall  not  exceed 
£300,000  a  year,  and  the  effect  of  sub- 
section (h)  of  clause  91a  is  to  require  that 
the  net  loss  on  works  and  services  shall 
not  exceed  £1,300,000  a  year.  Both 
those  amounts  the  Finance  Committee 
arrived  at  in  Adelaide  as  being  the  full 
cost  of  these  two  branches  of  expenditure. 
We  have  therefore  provided  in  clause  91a 
— which,  in  fact,  has  the  same  effect  as  the 
proposal  of  the  Finance  Committee  in 
Adelaide — the  limitation  of  these  two 
forms  of  expenditure.  That  is  the  main 
purpose  of  clause  91a.  As  there  is  no 
reference  to  any  limitation  of  expenditure 
in  clause  90  there  can  be  no  conflict  be- 
tween the  two.  Clause  90  says  that  the 
balance,  if  any,  shall  be  paid  to  the  states, 
and  provides  that  the  returns  shall  be  in 
proportion  to  contribution.  Clause  91a 
determines  what  the  sum  total  to  be  so 
subdivided  between  the  states  shall  be. 
It  does  not  touch  the  question  of  the  prin- 
ciple on  which  the  division  shall  take  place, 
but  simply  says  that  there  shall  be  an 
amount  available  for  division.  Therefore 
I  do  not  think  there  can  be  the  slightest 
conflict  between  clause  90  and  clause  91a. 
I  have  only  one  other  point  to  answer, 
and  that  is  as  to  clause  91a,  making  it 
chiefly  to  the  interests  of  the  Federal 
Treasurer  that  he  should  levy  direct  instead 
of  indirect  taxation.  My  answer  to  that 
is  that  the  needs  of  the  states  to  have  a 
certain  definite  return  will  require  that 
that  return  shall  be  made.  In  the  second 
place,  the  Federal  Treasurer  is  not  shut 
up  with  the  single  expedient  of  a  customs 
duty  only,  from  which  he  gets  oue-fourth  of 
the  proceeds  only  instead  of  the  whole ; 
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because  he  will  have  a  return  of£  1,750, 000 
per  annum  from  works  and  services,  and, 
by  an  addition  of  tonnage  rates  and  so  on, 
he  can  adapt  himself  to  his  requirements. 
I  think  there  is  a  great  deal  to  be  said  for 
the  inclusion  of  the  clause  without  the 
limitation  suggested  by  the  Drafting  Com- 
mittee. 

Mr.  LYNE  (New  South  Wales).— At 
this  stage  of  the  proceedings  I  do  not  in- 
tend to  occupy  many  minutes,  but  I  wish 
to  emphasize  this  :  That  ever  since  we  met 
in  Adelaide,  and  since  the  time  when  the 
Finance  Committee  practically  suggested 
this  way  of  deciding  the  matter,  I  have  on 
every  occasion  when  I  have  referred  to  it 
advocated  that  there  should  be  some 
definite  return  to  the  states  provided  for. 
I  hailed  with  very  great  pleasure  Sir 
Edward  Braddon's  amendment  when  he 
brought  it  in.  It  is  simple  and  effective, 
and  will  coincide  entirely  with  what  I  have 
advocated  upon  this  question.  I  also  think 
that  as  regards  the  small  states,  as  well  as 
possibly  the  larger  ones  also,  this  is  one 
of  those  clauses  which  will  help  very  ma- 
terially to  recommend  the  Bill.  If  we  give 
up  this  £6,000,000  of  revenue,  and  the 
states  have  no  power  of  raising  revenue 
through  the  Customs,  and  no  guarantee 
from  the  Federal  Treasurer  that  they  will 
get  a  return,  there  is  only  one  alternative, 
and  that  is  imposing  excessive  direct  taxa- 
tion to  fill  up  the  gap ;  and  that  would 
prevent  a  great  many  persons  from 
voting  for  the  Bill.  I  have  very  great 
pleasure  in  supporting  this  amendment. 
The  Right  Hon.  Mr.  Reid  said  that  this 
was  a  provision  which  would  induce  the 
Commonwealth  Treasurer  to  resort  to 
some  other  modes  of  taxation,  inasmuch  as 
he  would  get  only  5s.  in  the  £1.  I  would 
ask  him  what  position  the  states  would  be 
in  if  they  got  only  5s  in  the  £1  ?  Under 
this  provision  they  would  get  15s.  The 
cost  of  the  Federal  Government  will  prac- 
tically be  limited  to  £300,000,  and  the 
cost  of  the  services  taken  over  will  be 
£1,200,000,  making  a  total  of  £1,500,000. 
This  will  leave  £4,500,000  to  be  returned 
[Mr.  Holder. 


to  the  states,  and  1he  states  will  have  a 
much  better  chance  of  getting  the  money 
if  this  provision  is  retained. 

Mr.  VENN  (Western  Australia). — If  a 
limitation  of  five  years  is  imposed  we 
might  add  the  words  "or  until  Parliament 
otherwise  determines."  I  do  not  like  the 
idea  of  a  guarantee,  because  it  seems  to 
cast  a  doubt  on  the  solvency  of  the 
Federal  Government.  I  voted  against  Sir 
Edward  Braddon's  clause  last  night,  but 
with  the  proviso  I  have  suggested  I  should 
be  inclined  now  to  support  it. 

Sir  JOHN  FORREST  (Western  Aus- 
tralia).— I  am  very  glad  that  some  pro- 
vision of  this  sort  is  to  be  inserted  in  the 
Bill.  It  has  been  stated  by  honorable 
members  representing  New  South  Wales 
and  Victoria  that  without  such-a  provision 
they  would  be  unable  to  recommend  the 
Constitution  to  the  people,  and  in  asking 
for  it  we  are  not  making  any  unreasonable 
demand.  All  we  desire  to  say  is  that 
three-fourths  of  the  Customs  revenue 
shall  be  returned  to  the  states.  Unless 
the  states  have  some  security  of  this 
kind,  the  people  cannot  be  expected  to 
accept  the  Bill.  They  all  have  large 
liabilities,  and  there  is  no  power  in  the 
Bill  to  enable  the  Federal  Parliament  to 
assist  any  state  that  is  in  difficulties.  It 
is  like  beating  the  air  to  tell  us  that  we 
are  to  give  up  our  great  revenue  producer 
— the  Customs — and  that  we  are  to  have 
no  guarantee  whatever  that  any  part  of 
that  money  will  be  returned  to  us? 
although  we  shall  each  have  to  provide 
for  the  payment  of  interest  on  our  public 
debts.  It  has  been  stated  by  Mr.  Reid 
and  others  that  this  might  be  an  encour- 
agement to  the  Federal  Parliament 
to      impose       direct       taxation.  The 

Federal  Parliament  would  have  diffi- 
culty in  passing  any  Taxation  Bill,  but 
there  is  very  little  to  choose  between  the 
probability  of  the  Commonwealth  having 
to  resort  to  other  means  of  taxation 
and  the  almost  certainty  of  the  states 
having  to  raise  money  in  that  way.  The 
states    will    have    their    public    debts   to- 
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provide  for,  and,  unless  they  get  this 
money  back,  they  will  have  to  adopt  other 
modes  of  taxation  in  order  to  replenish 
their  empty  Treasuries. 

Sir  EpWARD  I>uai>ih>n.  -Some  of  us  are 
full  up  already. 

Sir  JOHN  FORREST.— Yes  in  some 
of  the  colonies  almost  every  avenue  of 
taxation  lias  been,  or  is  being,  exploited. 
I  would  appeal  to  our  leader  to  try  to 
meet  us  in  this  matter.  He  perhaps  takes 
a  greater  interest  in  this  question  of 
federation  than  anybody  else,  and  if  he 
wishes  to  make  the  Bill  acceptable  to  all 
the  colonies  he  must  help  us  to  get  a  pro- 
vision of  this  sort  inserted. 

Mr.  BARTON  (New  South  Wales).— 
In  view  of  what  has  been  said  I  shall 
refrain  from  voting  against  the  clause, 
but  1  should  like  to  limit  it  to  the  term 
up  to  which  the  Federal  Parliament  will 
have  to  agree  to  a  plan  of  distribution. 
That  would  be  a  fair  compromise.  If 
Sir  Edward  Braddon  would  accept  this 
amendment  I  will  undertake  not  to  vote 
against  the  clause.  It  will  give  a  guar- 
antee for  the  time  being,  and  I  think 
the  Federal  Parliament  may  be  trusted  to 
deal  with  the  question.  What  I  want  to 
do  is  to  prevent  this  from  being  an  abso- 
lute tie  upon  the  whole  Federation,  by 
limiting  it  that  it  shall  not  continue  be- 
yond the  five  years  unless  the  Federal  Par- 
liament chooses  to  continue  it  for  a  further 
period.    That  would  be  a  fair  compromise. 

Mr.  KINGSTON  (South  Australia).— I 
trust  that  the  clause  will  be  re-affirmed  in 
the  condition  in  which  we  have  it  before 
us.  I  agree  with  what  has  been  said  by 
the  Right  Hon.  Sir  John  Forrest,  and  I 
think  we  are  indebted  to  the  Right 
Hon.  Sir  Edward  Braddon  for  having, 
even  at  this  late  stage  of  our  proceedings, 
made  a  successful  effort  to  carry  a  provi- 
sion of  this  sort.  I  am  inclined  to  think 
that  some  provision  to  prevent  the  absorp- 
tion of  the  surplus  revenue  by  the  Com- 
monwealth will  not  be  so  much  needed  in 
the  early  stages  of  the  Federation  as  sub- 
sequently.     The    states    in    the    Federal 


Parliament  will  be  more  closely  in  touch  in 
the  first  few  years  of  th-  ion  than 

they  will  be  afterwards,  and  tin) 
lay  down  this  hard-and-fast  line  I  think 
you  will  find  that  there  will  be  gradual 
invasions  by  the  Commonwealth  on  the 
surplus  which  should  be  payable  to  the 
states.  I  trust  that  no  alteration  of 
the  character  suggested  will  be  made. 
I  have  not  troubled  the  Convention  much 
during  the  course  of  its  sittings,  but, 
as  regards  this  question  of  finance,  I 
feel  very  strongly.  We  might  pos- 
sibly, in  a  wave  of  sentimental  feeling, 
obtain  the  consent  of  the  constituencies 
to  the  Bill,  even  without  a  clause  of  this 
description,  but  I  would  remind  honorable 
members  that  in  a  great  majority  of  the 
colonies  the  Bill  will  afterwards  have  to 
be  submitted  to  both  Houses  of  Parlia- 
ment. I  have  no  doubt  that  in  the 
local  Parliaments  the  financial  clauses  will 
be  closely  scrutinized.  I  should  not 
like  to  have  to  undertake  the  task  of 
recommending  Parliament  to  assent  to 
a  Constitution  under  which  we  give 
£6,000,000  of  the  states'  revenue  to  the 
Federal  Parliament,  knowing  as  we  do 
that  it  will  require,  at  the  most,  only 
£1,500,000. 

Mr.  Isaacs.— £6,000,000  to  begin  with. 
Mr.  KINGSTON.— Yes,  and  the  amount 
would  gradually  increase.  The  financial 
experts  in  the  Convention  have  addressed 
themselves  to  this  subject  with  the  greatest 
care  and  intelligence,  and  I  understand 
that  this  amendment  was  considered  in  the 
early  stages.  I  am  pleased  that  there  is 
now  a  possibility  of  getting  it  embodied  in 
the  Constitution.  I  cannot  believe  that 
the  local  Parliaments  would  assent  to  the 
Bill  without  it.  It  is  our  duty,  while  en- 
dowing the  Federation  with  funds  suffi- 
cient for  its  purposes,  not  to  trench  unne- 
cessarily on  the  financial  resources  of  the 
states.  Without  this  amendment  we  Leave 
the  states  at  the  mercy  of  the  Federation, 
and  if  we  took  the  Bill  to  the  local  Parlia- 
ments we  should  be  told — "  Surely  it  was 
possible  to  devise  some  scheme  by  which  we 
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could  meet  the  reasonable  requirements  of 
the  Federation  without  depriving  us  of  our 
chief  source  of  revenue,  and  giving  us  no 
guarantee  that  the  money  will  be  returned 
to  us."  I  am  sorry  we  have  not  adopted 
the  basis  of  a  per  capita  distribution  to 
come  into  force  immediately,  or  at 
some  future  time,  and  if  you  omit  this 
clause,  I  say  unhesitatingly  that  the  local 
Parliaments  will  not  accept  the  Bill.  It 
has  been  said  that  the  Federation  will  be 
careful  of  the  sovereignty  of  the  states. 
Possibly  it  will.  We  might  probably  even 
trust  the  Federal  Parliament  not  to  allow 
the  states  to  be  involved  in  any  great 
commercial  disaster.  But  if  you  give 
them  £4,000,000  or  £5,000,000  more 
than  they  want,  the  states  will  be  com- 
pelled to  surrender  extra  powrers  in  con- 
nexion with  the  expenditure  of  that 
money  which  could  be  more  conveni- 
ently exercised  by  the  states  themselves. 
Under  all  these  circumstances,  I  trust  we 
will  have  the  clause  in  the  shape  in  which 
it  was  carried  last  night. 

The  CHAIRMAN.— I  do  not  wish  to 
interrupt  honorable  members,  but  I  am 
informed  a  large  number  of  members 
leave  by  the  afternoon  train.  It  is  quite 
possible  that  there  will  be  no  quorum  unless 
honorable  members  curtail  their  speeches. 

Sir  EDWARD  BRADDON  (Tasmania). 
— I  will  curtail  my  speech,  but  I  ought 
to  make  a  few  remarks  in  regard  to  my 
amendment,  which  has  been  scrutinized 
and  criticised.  I  admit  to  the  fullest  extent 
that  Mr.  Barton  has  federation  at  heart, 
and  that  we  are  indebted  to  him  in  the 
highest  possible  manner  for  what  he  has 
done  in  the  cause.  I  claim  also  that  I 
am  as  earnest,  although,  perhaps,  I  am  not 
so  efficient,  in  the  cause.  I  desire  federa- 
tion, but  I  see  no  hope  of  it  unless  we  pass 
this  clause.  I  cannot  help  saying  through 
you,  Mr.  Chairman,  to  my  honorable 
friend  (Mr.  Barton)  that  it  seems  to  me  he 
made  one  objection  to  this  clause  yesterday 
which  he  has  entirely  dropped  today. 
That  objection  was  that  the  clause  is  in- 
consistent with  other  portions  of  the  Bill. 
[Mr.  Kinyxtoa. 


Mr.  Barton. — I  mentioned  that  this 
morning. 

Sir  EDWARD  BRADDON.— Yes,  but 
the  honorable  member  has  withdrawn  that 
objection,  inasmuch  as  he  now  says  that 
if  the  amendment  be  accepted  then  the 
clause  will  be  accepted. 

Mr.  Barton. — That  is  so,  because  I 
offered  to  take  what  seemed  to  me  the 
lesser  of  two  evils. 

Sir  EDWARD  BRADDON.— Then  as 
to  this  question  of  the  conflict  between 
this  and  other  clauses,  I  cannot  help  say- 
ing that  if  this  amendment  had  been  one 
more  acceptable  to  him  he  would  have 
found  a  very  ready  means  of  putting  the 
matters  straight  through  the  Drafting 
Committee. 

Mr.  Barton. — Nothing  of  the  kind  has 
suggested  itself  to  me. 

Sir  EDWARD  BRADDON.  —  What 
kind] 

Mr.  Barton.  —  Of  the  possibility  of 
putting  the  matter  straight  through  the 
Drafting  Committee.  Anything  the  com- 
mittee would  have  to  do  with  the  clause 
would  be  a  matter  of  substance,  and  with 
that  they  have  nothing  to  do. 

SirEDWARD  BRADDON.— Thematter 
for  adjustment  is  one  that  could  readily 
be  effected  by  the  committee  by  the  trifling 
alteration  of  two  or  three  clauses. 

Mr.  Barton. — Will  my  honorable  friend 
permit  me  to  say  what  will  perhaps  prevent 
my  speaking  at  length  1  Has  the  honorable 
member  considered  the  relation  of  this 
to  clause  98a,  and  whether  the  Parliament 
could  operate  fairly  in  taking  over  the 
debts  if  they  had  this  clause  as  an  eternal 
provision  in  the  Bill  ? 

Mr.  O'Connor.  —  It  would  operate 
whether  they  take  over  the  debts  or  not. 

Sir  EDWARD  BRADDON.  —  I  have 
thought  of  that. 

Mr.  Barton. — It  might  prevent  their 
taking  over  the  debts. 

Sir  EDWARD  BRADDON.  — I  have 
thought  of  that,  and  I  have  spoken  of  it 
privately,  but  up  to  the  present  moment 
I    have    not    heard    anything     about     it 
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publicly  in  the  Convention.  I  see  the  diffi- 
culty. 

Mr.  O'Connor. — If  you  provide  "  Until 
the  Parliament  otherwise  provides,"  that 
might  meet  the  case. 

Mr.  Barton. — If  you  made  those  fixed 
proportions  returnable  by  the  Common- 
wealth and  repayable  to  the  state,  then  if 
a  large  proportion  of  the  debts  were  taken 
over,  it  would,  with  the  increased  expendi- 
ture of  the  Commonwealth,  make  the 
Commonwealth  unable  to  get  on,  inas- 
much as  so  much  would  have  to  go  in  the 
payment  of  the  debts. 

Sir  George  Turner. —  That  could 
be  charged  against  the  state  on  whose 
behalf  it  was  paid.  That  would  get  rid 
of  the  difficulty. 

Mr  Barton. — This  clause  would  not,  on 
the  face  of  it.  If  you  provide  "  Until  the 
Parliament  otherwise  provides"  I  would 
be  satisfied. 

Sir  EDWARD  BRADDON.— The  objec- 
tion to  this  proviso  is  that  it  is  of  a 
permanent  character.  The  clause  is  so 
elastic,  as  I  am  sure  my  honorable  friend 
will  admit,  that  saving  the  possibility  of 
some  difficulty  as  to  the  question  of  debts 
— a  difficulty  which  I  think  has  been 
greatly  disposed  of  by  the  interjection 
made  just  this  minute — there  is  no  reason 
why  it  should  not  be  absolutely  permanent. 
It  will  be  seen  there  is  no  obligation  on 
the  Federal  Parliament  or  the  Federal 
Executive  to  increase  the  expenditure  to 
an  abnormal  amount  under  this  clause, 
inasmuch  as  in  sub-sections  (a)  and  (b)  it  is 
provided  that  no  more  than  a  certain  pro- 
portion of  the  net  Customs  and  Excise 
revenue  shall  be  applied  to  the  purposes 
of  the  Commonwealth,  while  the  balance, 
which  might  be  greater  than  three-fourths 
of  the  Customs  revenue,  would  be  avail- 
able for  distribution  amongst  the  states 
in  proportion  to  their  contribution.  The 
clause  is  one  which  would  recommend 
itself  certainly  to  four  out  of  the  five  states, 
and  which  would,  I  think,  induce  four  out 
of  the  five  states  to  enter  this  Federation, 
where  otherwise  they  might  be  disposed  to 


stand    out.      I    do   trust    we   shall  not  find 
the  decision  of  last  night    >■  frith* 

out  any  reason  that  \  have  heard  justify- 
in-  such  a  reversal  1  trust  we  shall 
pass  the  clause  which  my  right  honorable 
friend  (Mr,  Eteid)  has  admitted  is  the  I 
objectionable  form  of  guarantee  to  the 
states  that  he  has  yet  heard  of. 

Mr.  Barton.  —  Before  my  friend  sits 
down,  may  I  say  I  am  willing  to  modify 
my  amendment  to  one  of  the  two  forms 
which  will  be  the  less  objectionable  to  him  % 
I  am  willing  to  leave  it  in  its  present 
form,  or  to  insert  the  words  "Until  Parlia- 
ment otherwise  provides."  I  will  take 
the  form  which  is  the  less  objectionable 
to  my  honorable  friend. 

Sir  George  Turner. — Will  the  honor- 
able member  provide  "Until  a  period  of 
five  years,  and  thereafter  until  Parliament 
otherwise  provides'"? 

Mr.  Kingston. — Take  the  clause  as  it 
stands. 

Mr.  Barton. — I  am  rather  exercised 
about  this  debt  matter,  and  if  my  right 
honorable  friend  (Sir  Edward  Braddon) 
will  tell  which  of  the  two  amendments  are 
the  less  objectionable  to  him,  I  will  propose 
the  clause  in  that  form. 

Sir  EDWARD  BRADDON.  —  Both 
clauses  are  objectionable. 

Mr.  Barton.  — I  do  not  ask  the  right 
honorable  gentleman  to  accept  either,  but 
to  say  which  is  the  less  objectionable  1 

Sir  EDWARD  BRADDON.— The  less 
objectionable  is  that  which  the  honorable 
member  at  first  proposed. 

Mr.  Barton. — Very  well,  then,  I  will 
leave  it  in  that  form. 

Mr.  VENN  (Western  Australia).— It  is- 
a  fortunate  thing  that  by  the  standing 
orders  of  the  Convention  wre  have  been 
able  from  the  first  not  only  to 
consider  a  subject  once,  but  to  con- 
sider it  as  often  and  as  exhaustively  as 
the  Convention  desires.  We  may  not  only 
come  to  a  decision  to-day  after  mature 
consideration,  but  after  reconsideration 
may  reverse  that  decision.  It  is  a  happy 
incident   that   we    are   able    to    do   that, 
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and  at  the  conclusion  of  our  labours  feel 
that  every  question  has  been  exhaustively 
dealt  with  in  a  way  acceptable  to  the  Con- 
vention as  a  whole.  I  feel  gratified  that 
this  opportunity  is  afforded  me  of  making 
a  few  remarks  on  this  question.  Last 
night,  after  full  and  due  consideration  of 
the  subject,  I  was  found  in  opposition. 
Having  considered  the  subject  since  very 
maturely,  I  am  led  to  the  conclusion  that 
I  find  myself  on  the  wrrong  side  of 
the  House.  I  hope  now  that  I  shall 
have  an  opportunity,  if  a  division 
occurs,  of  putting  my  vote  in  agree- 
ment with  the  resolution  as  it  now 
stands  before  the  House.  I  shall  have 
much  pleasure  in  giving  my  full  support  to 
the  proposal  as  it  originally  stood.  I  do 
not  think  there  will  be  any  particular  ad- 
vantage in  limiting  the  term  to  five  years, 
or  any  particular  time.  Last  night,  one  of 
the  great  factors  in  leading  me  to  vote  as 
I  did  was  the  fact  that  I  reposed  the 
greatest  possible  confidence  in  the  Com- 
monwealth Parliament.  It  struck  me  it 
would  be  an  unwise  thing  for  us  to  at- 
tempt to  limit  expenditure,  but  that  we 
ought  to  trust  to  the  policy  of  such 
men  as  ourselves  who  will  be  elected  to 
that  Legislature  to  do  the  best  in  the 
interests  of  the  Commonwealth  generally. 
But  it  has  occurred  to  me  since  that 
if  the  Commonwealth  were  reduced  to  the 
necessity  of  having  to  levy  a  tax  to  recoup 
their  Treasury  for  money  they  would  not 
have  otherwise,  the  state  would  have  to  do 
the  same,  if  it  is  left  to  the  states.  Of  the 
two  bodies,  I  prefer  to  be  taxed  directly 
by  the  state  rather  than  by  the  Common- 
wealth. Under  the  circumstances,  I  feel  I 
was  on  the  wrong  side  last  night,  and  if 
an  opportunity  is  afforded  me  to-day  of 
voting  with  those  in  favour  of  the  clause 
I  will  be  found  supporting  them. 

Mr.  DEAKIN  (Victoria).— The  sugges- 
tion of  the  leader  of  the  Convention  to 
accept  the  clause  with  a  limitation  to  five 
years  appears  to  come  close  to  something 
approaching  a  settlement.  Would  it  not 
be  possible,  as  I  have  suggested  to  a  few 
Mr.  Venn 


members,  to  read  the  clause  in  connexion 
with  clause  98,  and  to  provide  that  the 
system  of  redistribution  shall  obtain 
until  clause  98  has  been  taken  advan- 
tage of,  and  until  the  Commonwealth 
have  on  just  terms  taken  over  the  state 
debts  1 

Mr.  Barton. — It  may  not  be  taken  full 
advantage  of. 

Mr.  DEAKIN.— I  mean  when  taking  full 
advantage  as  at  the  date  of  the  establish- 
ment of  the  Commonwealth.  That  may 
imply  so  great  a  financial  change  in  the 
relative  position  of  the  states  and  the 
Commonwealth  that  a  reconsideration  of 
the  financial  position  of  the  Commonwealth 
and  the  states  would  have  to  be  entered 
on,  and  there  would  be  time  to  review  the 
question.  The  amendment  would  be  that 
the  system  is  to  last  five  years,  and  there- 
after until  the  Commonwealth  has  arranged 
to  take  over  the  debts.  This  would  prob- 
ably mean  that  the  debts  would  not  be 
taken  over  until  the  federalization  of  the 
railways.  When  that  gigantic  and  de- 
sirable financial  operation  had  taken  place 
would  be  the  proper  time  for  this  finan- 
cial arrangement  to  terminate. 

Mr.  BROWN  (Tasmania).— It  is  so  de- 
sirable to  get  a  unanimous  vote,  that  I 
think  it  only  right  to  offer  a  suggestion 
which  I  hope  will  meet  the  views  of  both 
the  Right  Hon.  Sir  Edward  Braddon  and 
those  who,  like  myself,  have  an  objection 
to  putting  in  a  permanent  document  a 
provision  uf  a  temporary  character,  unless 
that  state  of  affairs  is  indicated  in  the 
words  of  the  clause.  The  views  of  both 
parties  would  probably  be  met  if  after  the 
word  "states"  were  added  the  words  "or 
applied  in  payment  of  the  interest  on 
state  debts  taken  over  by  the  Common- 
wealth." 

Sir  George  Turner. — That  is  very 
vague. 

Mr.  Barton.  —  If  it  were  made  to 
provide,  as  applied  in  accordance  with  the 
Constitution,  that  would  mean  under  sec- 
tion 98. 
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Sir  George  Turner.  That  would  be 
right,  but  the  other  would  be  very  vague. 

Mr.  BROWN.— That  would  carry  out 
what  Mr.  Deakin  suggested  just  now,  and 
also  the  intention  of  Sir  Edward  Brad- 
don  ;ui(l    those    who   have    supported  him. 

Mr.  FRASER  (Victoria).— I  heartily 
support  the  clause  as  passed  last  evening. 
But  1  would  like  to  draw  attention  to 
w  hat  I  conceive  to  be  a  danger  in  it.  The 
clause  contains  a  cast-iron  provision,  and 
it  may  lead  to  the  Commonwealth  being 
in  dire  necessity  for  money  at  some  future 
time.  Suppose  an  invasion  took  place,  or 
the  Commonwealth  requires  to  enter  upon 
a,  very  large  expenditure  for  some  public 
purpose— an  expenditure  which  the  whole 
nation  would  unanimously  say  "  Yea  "  to — 
it  will  be  hampered  by  the  provisions  of 
this  clause,  because  the  clause  says  that 
the  Commonwealth  shall  only  take  a  cer- 
tain proportion  of  the  Customs  revenue. 

Mr.  Reid.— If  they  want  £500,000  they 
must  raise  £2,000,000  through  the  cus- 
toms. 

Sir  Edward  Br  addon. — Upon  an  occa- 
sion like  that  the  Commonwealth  could 
raise  a  loan. 

Mr.  FRASER.  —  I  conceive  that  the 
clause  will  create  a  great  difficulty.  The 
Commonwealth  would  have  to  resort  to 
other  taxation  than  is  provided  for  in  the 
clause,  and  I  think  some  safety-valve  should 
be  provided.  For  that  reason  I  should  like 
to  have  it  enacted,  that  after  five  years 
this  arrangement  might  be  subject  to 
the  alteration  of  the  Federal  Parliament. 

Mr.  Symon. — The  honorable  member 
does  not  object  to  revenue  being  raised 
by  direct  taxation. 

Mr.  FRASER.— I  do  not  object  to  the 
revenue  being  made  up  in  any  way  the 
Parliament  chooses. 

Mr.  BARTON  (New  South  Wales).— If 
my  amendment  is  carried,  clause  93  will 
will  give  ample  power  to  the  Parliament 
to  distribute  the  revenue  upon  whatever 
basis  it  thinks  fair  after  five  years. 

Mr.  Eraser. — I  will  support  that. 


Sir  GEORGE  TUBN]  -It 

-   to  me  that  tin-  question  of  direct 

drawn    ftCTOSS   the 

trail  to  catch  votes.     tinder  ordinary 

eiiinstaiices,  a  million  or  two  million 
pounds  could  not  be  taken  from  the  Cus- 
toms revenue  ;  but,  suppose  that  an  ex- 
penditure were  undertaken,  the  Common- 
wealth would  have  to  raise  the  money  by 
direct  taxation.  If  the  money  were  taken 
out  of  Customs  revenue,  and  the  clause 
were  not  in  the  Bill,  there  would  be  so 
much  less  surplus  to  return  to  the  s< 
and  the  states  would  have  to  make  up  the 
deficiency  themselves  by  direct  taxation. 
These  little  words,  "direct  taxation,"  were 
used  in  the  Finance  Committee,  and  have 
been  used  since  to  try  and  frighten  honor- 
able members.  If  money  cannot  be  raised 
by  customs  duties,  it  must  be  raised  by 
direct  taxation. 

The  amendment  was  negatived. 

Mr.  BROWN  (Tasmania).— I  beg  to 
move — 

That  the  following  words  be  added  to  sub- 
section (c) : — "or  applied  in  accordance  with  this 
Constitution  in  the  payment  of  the  interest  on 
state  debts  taken  over  by  the  Commonwealth." 

The  amendment  was  agreed  to. 

The  clause,  as  amended,  was  agreed  to. 

Clause  95f. — The  Parliament  may  by  any 
such  laws  forbid,  in  respect  of  railways,  any 
preference  or  discrimination  by  any  state,  or 
by  any  authority  constituted  under  a  state, 
which  the  Inter-State  Commission  may  deem 
undue  and  unreasonable,  or  unjust  to  any  state. 

But  due  consideration  shall  be  given  to  the 
financial  responsibilities  incurred  by  any  state 
in  connexion  with  the  construction  and  main- 
tenance of  its  railways. 

Sir  GEORGE  TURNER  (Victoria).— 
Clause  95e  empowers  the  Federal  Parlia- 
ment to  make  laws  with  regard  to  the 
railways  relating  to  trade  and  commerce. 
I  should  be  perfectly  inclined  to  stop  there 
and  leave  the  whale  matter  to  be  dealt  with 
by  the  Federal  Parliament  as  it  thought 
fit.  However,  we  have  determined  to 
put  limitations  upon  this  provision.  The 
first  limitation  we  put  upon  it  is  that, 
although  the  Federal  Parliament  may 
make  laws  prohibiting  any  preference  or 
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discrimination,  it  may  only  prohibit  such 
preferences  and  discriminations  as  the 
Interstate  Commission  deems  undue  or 
unreasonable.  Without  that  provision  the 
Federal  Parliament  would  have  power 
to  prohibit  all  preferences  and  dis- 
criminations which  they  thought  were 
improper.  Another  limitation  which  is 
provided  is  that  if  the  rates  are  deemed  to 
have  been  imposed  for  the  development  of 
the  territory  of  the  state,  even  although 
they  are  undue,  unreasonable,  and  unjust, 
the  Inter-State  Commission  will  have  no 
power  to  interfere  with  them,  and,  con- 
sequently, the  Parliament  will  have  no 
power  to  prohibit  them,  provided  that 
they  apply  equally  to  the  goods  of  all 
states.  Victoria,  in  respect  to  these  rates, 
is  in  a  very  peculiar  position.  Our  area  of 
territory  is  very  small,  while  in  New 
South  Wales  they  have  a  very  large  terri- 
tory. Therefore,  across  the  border  they 
may  be  able  to  impose  rates  applying 
equally  to  the  goods  of  all  colonies,  and 
say  that  they  are  intended  for  the 
development  of  their  territory,  whereas,  as 
a  matter  of  fact,  they  are  aimed  at  the 
ruin  of  the  trade  of  Victoria. 

Mr.  Reid. — What  rate  does  the  right 
honorable  member  wish  to  prevent1?  Does 
he  want  Victoria  to  be  allowed  to  charge 
a  low^er  rate  to  the  people  of  New  South 
Wales  than  to  the  people  of  Victoria  1 

Sir  GEORGE  TURNER.— Well,  my 
right  honorable  friend  wrould  be  able  to 
charge  less  to  the  people  of  Riverina  than 
to  the  people  of  Bourke. 

Mr.  Lyne. — At  the  present  time  the 
rates  are  the  same. 

Sir  GEORGE  TURNER.— Well,  they 
are  not  the  same  to  all  places  within  New 
South  Wales.  New  South  Wales,  under 
the  provisions  of  this  clause,  would 
be  able  to  make  rates  to  entirely 
suit  the  local  conditions.  Then  we  pro- 
ceed to  clause  96,  which  is  intimately 
connected  with  the  two  clauses  to  which  I 
have  referred.  Although  the  leader  of  the 
Convention  has  made  an  alteration  in  the 
verbiage  of  this  clause  that  has  made  no 
[Sir  George  Turner. 


alteration  in  its  meaning.  The  clause 
means  that  no  matter  what  the  Parlia- 
ment may  desire  to  do,  all  matters  relating 
to  the  execution  and  management  of  the 
provisions  affecting  trade  and  commerce, 
including  that  of  free- trade  between  the 
states,  and  questions  of  navigation,  must 
be  left  to  the  decision  of  the  Inter  State 
Commission.  The  Parliament  cannot 
make  alterations  or  variations  or  appoint 
any  other  body  to  carry  those  provisions 
into  effect.  The  only  powder  that  the 
Parliament  will  have  will  be  to  make 
machinery  clauses  to  provide  for  their 
adjudication  and  administration.  What 
I  say  is  that  all  these  questions 
should  be  left  for  the  determination  of  the 
Federal  Parliament.  We  ought  to  have 
perfect  confidence  that  the  Parliament 
w'ould  deal  with  them  in  an  honest  and 
just  way.  With  a  view  to  testing  the 
feeling  of  the  Convention,  I  move — 

That  the  words  "Inter-State  Commission  "  be 
omitted,  with  a  view  to  the  insertion  of  the 
words  "  the  Parliament." 

If  the  amendment  is  carried,  alterations 
will  have  to  be  made  to  provide  for  the 
carrying  out  of  the  provision  relating  to 
trade  and  commerce  under  the  direct 
control  of  the  Federal  Parliament.  This 
will  allow-  the  Federal  Parliament  to  make 
what  alterations  are  found  to  be  necessary 
as  time  goes  on.  Otherwise,  we  shall  have 
a  hard-and-fast  rule  in  the  Constitution 
which,  in  years  to  come,  the  colonies  will 
deeply  regret. 

Mr.  BARTON  (New  South  Wales).— 
This  matter  has  been  the  subject  of  con- 
sideration upon  two  occasions,  and  has 
twice  been  decided  in  the  same  way.  Five 
of  the  New  South  Wales  delegates  have  to 
leave  the  colony  almost  immediately,  and, 
therefore,  as  a  matter  of  fair  play,  I  suggest 
that  wTe  should  go  to  a  division  almost  at 
once.  I  will  give  way  if  Mr.  Reid  wishes  to 
speak,  because  I  shall  be  here,  but  I  do 
not  wrant  to  speak  at  all.  What  I  ask  is 
that  if  one  speech  has  been  made  on  the 
other  side,   as  one  has  been  made  on  Sir 
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George  Turner's  side,  it  will  then  be  only 
reasonable  to  divide. 

Mr.    Isaacs. — We  waive  our  rights  on 
this  side. 

Mr.  REID  (New  South  Wales).— I  will 
not  take  advantage  of  the  position.  I 
will  simply  speak  for  two  or  three 
minutes.  I  wish  to  express  my  profound 
concern  at  the  course  which  has  been 
taken  after  this  matter  has  been  thor- 
oughly thrashed  out  in  the  whole  Con- 
vention— the  course  taken  at  the  last 
moment  of  this  sitting,  at  a  time  when  a 
number  of  members  are  away.  However, 
we  are  here  now  to  deal  with  it,  and  we 
will  have  to  take  the  risk.  We  had  to 
take  the  risk  on  a  previous  division, 
which  I  hope  will  have  no  bearing  on  this 
matter.  I  hope  that  the  two  matters  have 
not  got  mixed  up  in  any  way  in  the 
minds  of  honorable  members,  and  that 
the  division  which  took  place  a  short 
time  ago  will  have  no  sort  of  bearing  on 
the  division  which  will  take  place  now. 
I  feel  sure  it  will  not  be  so.  I  feel 
sure  that  no  honorable  member  has  mixed 
up  the  two  matters,  but  that  every 
one  will  give  his  vote  in  an  independent 
way,  that  they  will  deal  with  the  two 
matters  absolutely  on  their  merits,  be- 
cause I  kuow  it  is  impossible  here  that 
there  could  be  any  sort  of  arrangement 
which  would  lead  to  support  being  given 
to  one  proposition,  with  a  view  to  support 
being  given  of  this  kind.  I  feel  sure  that 
such  things  are  impossible  in  this  Con- 
vention, and  that  the  division  list  will 
show  that  to  be  the  case ;  but  I  wish 
to  point  out  this  plain  proposition, 
which  is  the  only  one  I  will  put.  Sir 
George  Turner  says  surely  we  can  trust 
the  Federal  Parliament.  No  doubt,  we 
can,  but  who  can  conceive  of  the  wisest 
and  best  Federal  Parliament  in  the  world 
sitting  as  an  Inter-State  Commission  to 
consider  railway  rates,  and  perpetually 
engaged  in  considering  the  different  rates 
as  they  come  out  1  Who  can  conceive  of 
a  parliamentary  tribunal  sitting  to  do  that 
sort  of  business  I 
[133] 


Sir  George  Tuiinek. — It  will  have  ab- 
solute power  to  create  that  tribunal,  and 
act  upon  the  report  of  that  tribunal  as  it 
thinks  fit. 

Mr.  REID. — Exactly.  I  quite  agree 
with  that.  But  then  my  honorable 
friends  have  just  got  a  guarantee  into  the 
Constitution  successfully,  in  spite  of  the 
repeated  refusals  of  this  Convention  to 
put  such  a  guarantee  in — it  was  accepted 
at  Adelaide,  but  it  was  absolutely  refused 
here,  reversing  the  decision  at  Adelaide, 
and  acting  upon  the  report  of  a  committee 
specially  appointed  to  deal  with  the  ques- 
tion. Now,  after  that  deliberate  refusal, 
that  has  been  reversed  at  the  last  moment 
of  the  Convention,  when  it  is  an  im- 
perfect body.  Is  that  going  to  be  the 
history  of  this  matter?  If  that  is 
to  be  so,  it  will  be  a  very  extraordinary 
conclusion  to  our  deliberations.  I  have 
not,  upon  any  of  the  matters  which 
oppress  my  mind  very  much  in  this  Bill 
taken  any  such  course,  because  I  hav. 
felt  that  this  is  not  the  time  to  do  so. 
But  since  we  are  on  the  question  of 
guarantees,  and  the  smaller  states  have 
joined  with  Victoria,  and  insisted  on  the 
guarantee  of  their  revenue,  I  now  ask,  on 
behalf,  not  only  of  New  South  Wales, 
but  of  all  the  colonies,  that  this  guarantee 
shall  remain  in  the  Constitution — that  all 
these  matters,  whenever  they  arise,  shall 
be  dealt  with  by  a  competent  independent 
body,  and  that  Parliament  shall  be  left 
free  to  create  that  competent  independent 
body. 

Mr.  Isaacs. — That  is  not  so  here. 

Mr.  REID. — If  this  Constitution  is  to 
be  left  in  such  a  way  that  Parliament 
need  not  create  this  body,  and  that  these 
matters  may  be  dealt  with  by  Parliament, 
even 

Mr.  Deakin. — That  is  not  the  pro- 
posal. 

Mr.  REID.  —It  is  really  rather  amusing 
to  me,  after  all  we  have  said  about  this 
thing,  that  my  honorable  friend  should 
Bay  that.  I  say  the  proposal  of  Sir  George 
Turner    certainly     takes    this     guarantee 
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out  of  the  Constitution  that  there  should 
be  an  Inter-State  Commission;  and  that 
this  Inter-State  Commission  shall  have 
the  power  of  deciding  these  matters,  and 
it  makes  the  whole  thing  subject  to 
Parliament.  As  we  are  about  unsettling 
all  these  things,  it  will  be  a  thoroughly 
characteristic  conclusion  to  our  labours  if 
we  now  end — after  having  put  that  guaran- 
tee in  to  please  some  elements  of  this  Con- 
vention, after  it  had  been  refused  by  the 
whole  Convention  — it  will  be  a  perfectly 
consistent  conclusion  if  we  now,  at  the 
eleventh  hour,  take  out  that  guarantee  as 
the  next  act  after  putting  another  guaran- 
tee in.  We  refused  before  to  do  so,  and 
I  do  hope,  as  a  last  appeal  to  this  Con- 
vention, that  what  was  put  in  deliberately 
after  a  most  thorough  debate 

Mr.  Barton. — There  were  two  decisions. 

Mr.  REID. — There  were  practically  two 
decisions,  and  now,  in  this  imperfect 
body,  at  the  last  moment,  the  decision  is 
to  be  upset. 

Mr.  Barton. — Sir  George  Turner  ac- 
cepted the  proposal. 

Mr.  REID.— I  understood  that  Sir 
George  Turner  had  practically  accepted 
the  proposal  as  it  is  in  the  Bill. 

Mr.  Isaacs. — No. 

Mr.  Barton. — He  accepted  it  on  the 
first  debate. 

Mr.  REID.— I  think  so.  Out  of  a 
proper  consideration—  I  will  not  say  pro- 
per, I  will  say  a  weak  consideration — we 
have  allowed  this  matter  to  be  re-opened 
after  its  settlement  and  after  it  was  ac- 
cepted. 

Sir  George  Turner. — I  was  asked  on 
the  spur  of  the  moment  by  Mr.  Holder 
whether,  as  a  compromise,  I  would  accept 
the  Inter-State  Commission.  I  then  said 
yes,  but  on  further  consideration  I  found 
that  it  would  not  do  justice  to  Victoria. 

Mr.  Wise. — The  honorable  member  re- 
fused my  proposal  to  leave  things  as  they 
are. 

Sir  George  Turner. — Yes,  but 

Mr.  REID. — The  honorable  members 
will  not  leave  things  as  they  are  between 
[Mr.  Reid. 


the  states,  as  we  are  willing  to  do.  They 
are  not  willing  to  do  that,  they  will  insist 
upon  the  question  being  re-opened  in  this 
way,  and  I  am  prepared  to  see  what  is  the 
result. 

Mr.  LYNE  (New  South  Wales).— As  I 
am  going  away,  I  wish  to  say  a  few  words 
on  this  question.  I  have  always  been  against 
an  Inter-State  Commission  with  the  powers 
with  which,  it  seemed  to  me,  it  was  en- 
dowed. If  the  commission  is  under  the 
direction  of  the  Parliament,  then  I  do  not 
object  to  it,  and  I  am  informed  that  under 
clause  96  the  commission  is  under  the 
direction  of  the  Parliament. 

Sir  George  Turner. — Oh,  no. 

Mr.  Barton. — It  is. 

Mr.  LYNE. — If  so,  I  am  prepared  to 
vote  for  the  Inter-State  Commission,  but  I 
will  never  vote  for  the  Inter-State  Commis- 
sion having  powers  practically  superior  to 
Parliament. 

Question. — That  the  words  "Inter-State 
Commission"  proposed  to  be  struck  out 
stand  part  of  the  clause — put. 

The  committee  divided — 

...     21 
...      14 


Ayes 
Noes 


Majority  against  the  amendment       7 


Briggs,  H. 
Brown,  N.  J. 
Cockburn,  Dr.  J. 
Dobson,  H. 
Forrest,  Sir  J. 
Fraser,  S. 
Gordon,  J.  H. 
Hassell,  A.  Y. 
Henning,  A.  H. 
Holder,  F.   W. 
Howe,  J.  H. 

Berry,  Sir  G. 


A. 


Ayes. 

Lewis,  N.  E. 
Lyne,  W.  J. 
Moore,  W. 
O'Connor,  R.  E. 
Reid,  G.  H. 
Symon,  J.  H. 
Venn,  H.  W. 
Walker,  J.  T. 
Wise,  B.  R. 

Teller, 
Barton,  E. 

Noes. 

Peacock,  A.  J. 


Braddon,  Sir  E.  N.  C.    Quick,  Dr.  J. 


Deakin,  A. 
Douglas,  A. 
Fysh,  Sir  P.  0. 
Glynn,  P.  M. 
Grant,  C.  H. 
Kingston,  C.  0. 


Trenwith,  W.  A. 
Turner,  Sir  G. 
Zeal,  Sir  W.  A. 


Teller. 
Isaacs,  1.  A. 
Question  so  resolved  in  tlie^affiimative. 
The  clause  was  agreed  to. 
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Clauses  95<;  and  9G   were  agreed  to. 

Mr.  BARTON.— -I  beg  to  move  - 

That  the  Chairman  report  the  Bill,  with 
amendments,  t<>  t he  Convention. 

The  motion  was  agreed  to. 

The  Bill  was  reported  with  amend- 
ments. 

Mr.  BARTON  (New  South  Wales).— I 
propose  to  move — 

That  the  consideration  of  the  report  be  an 
order  of  the  day  for  the  next  sitting  of  the 
Convention. 

Perhaps  it  would  be  better  to  fix  a  later 
date  than  Wednesday,  because  the  draft- 
ing amendments  have  to  be  considered 
now,  and  it  may  be  that  the  Convention 
will  like  to  have  a  formal  sitting  in  case  of 
any  formal  business  coming  before  it  on 
Monday,  in  which  case  I  will  ask  that  the 
consideration  of  the  report  be  an  order  of 
the  day  for  Wednesday. 

Sir  RICHARD  BAKER  (South  Aus- 
tralia). —  Before  that  question  is  put,  I 
would  point  out  to  the  leader  of  the 
Convention  one  possible  danger  j  it  is 
that  there  might  not  be  a  quorum.  If 
honorable  members  go  away  while  the 
Drafting  Committee  is  doing  its  work  it 
will  be  awkward. 

Mr.  BARTON  (New  South  Wales).— 
So  far  as  the  Drafting  Committee  are  con- 
cerned, we  can  be  here  at  half-past  ten 
each  morning.  We  shall  be  working  in 
an  adjoining  room. 

Sir  RICHARD  BAKER.— I  mean  that 
there  may  not  be  a  quorum  of  the  Con- 
vention when  it  meets  on  Monday  morn- 
ing. 

Mr.  BARTON.— Then  it  will  stand  ad- 
journed until  the  next  day. 

Sir  RICHARD  BAKER.— That  would 
be  all  right  if  we  had  not  passed  a  resolu- 
tion just  now  that  the  Convention  meet 
from  day  to  day,  as  ordered. 

Mr.  BARTON.  — We  can,  before  the 
rising  of  the  Convention,  fix  a  day  for  its 
next  meeting.  There  being  a  sessional 
order  unresoinded  in  existence,  I  take  it 


that    if    we    had    no    quorum    on    Monday 

that  would  operate  to  the  extent  of  the 
Convention  meeting  on  the  next  ordinary 
day,  there  being  no  counter  order. 

Dr.  Cockhurv  —  Sit  on  Monday,  and 
let  the  Convention  stand  adjourned  until 
next  day. 

Mr.  BARTON.— I  do  not  think  it  helps 
us  in  any  way  at  all.  If  I  may  explain 
the  position,  subject,  of  course,  sir,  to 
your  opinion,  we  have  in  existence  a  ses- 
sional order  which  we  have  not  repealed, 
that  is  :  That  the  Convention  do  meet  on 
Monday,  Tuesday,  Wednesday,  Thursday, 
and  Friday.  We  made  an  exception  to 
that  to  enable  us  to  order  other  times,  but 
I  take  it  that  if  we  do  not  order  those 
times  the  ordinary  times  will  prevail. 

Sir  John  Forrest. — Do  you  want  us 
here  on  Monday  1 

Mr.  Fraser. — Yes. 

Mr.  BARTON.— To  remove  all  doubts 
— and  if  it  is  necessary  I  will  ask  the 
Convention  to  suspend  the  standing 
orders,  although  I  do  not  think  we  need 
do  that — I  beg  to  move — 

That  the  Convention  do  meet  at  half- past  ten 
o'clock  on  Monday,  Tuesday,  and  Wednesday 
next. 

That  will  remove  the  difficulty,  and  after 
that  motion  is  carried  I  will  move  the 
other  motion. 

Sir  George  Turner. — Who  is  going  to 
challenge  us  if  we  do  not  1 

Mr.    Symon. — On    which   of    the  three 
days,  may  I  ask  the  leader,  is  the  bus: 
to  be  transacted  1 

Mr.  BARTON. — So  soon  as  we  can 
complete  our  work  we  wish  to  meet  the 
Convention  and  have  the  Bill  distributed. 

Sir  George  Turner. — You  may  want 
to  consult  the  Convention  before  it  is 
completed. 

Mr.  BARTON.— I  do  not  think  that  will 
be  likely  on  Monday ;  I  do  not  think  it  is 
very  likely  on  Tuesday ;  but  I  do  not 
wish  any  step  to  be  taken  which  might 
preclude  us,  if  we  are   fortunate  enough 
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to  get  our  work  done  in  time,  from  bring- 
ing np  the  Bill  to  the  Convention.  I 
think  the  probability  is  that  it  will  be 
Wednesday,  and  I  indicated  a  little  while 
ago,  yesterday  I  think,  that  it  would  be  a 
convenient  thing  if  we  could  place  the 
Bill  in  the  hands  of  honorable  members  at 
half  past  ten  o'clock  on  Wednesday,  and 
then  have  a  sitting,  which  will  be  more  or 
less  formal,  at  two  o'clock  on  Wednesday 
afternoon,  so  that  honorable  members  who 
are  going  away  will  be  in  at  the  death. 

Mr.  Symon. — You  mean  at  the  life  ? 

The  PRESIDENT.— I  would  call  the 
attention  of  the  leader  of  the  Convention 
to  the  fact  that  we  have  not  yet  fixed  a 
time  for  the  consideration  of  the  report  of 
the  committee. 

The  motion  was  agreed  to. 

Mr.  BARTON.— I  beg  to  move— 

That  the  consideration  of  the  report  be  made 
an  order  of  the  day  for  Wednesday  next. 

The  motion  was  agreed  to. 

Mr.  BARTON.— I  propose  to  move — 

That  the  Convention,  at  its  rising,  do  adjourn 
until  Monday  next,  at  half -past  ten  o'clock. 

Mr.  ISAACS  (Victoria). —In  view  of  the 
observations  of  my  honorable  friend  (Sir 
Richard  Baker),  I  would  like  to  ask  the 
President  what  the  real  effect  of  that  will 
be  1  Under  the  standing  order,  will  it 
mean  that  if  there  is  no  meeting  of  the 
Convention,  it  stands  adjourned  as  of 
course  until  Tuesday;  and  then,  if  there  is 
no  meeting  of  the  Convention  on  Tuesday, 
it  stands  adjourned  as  of  course  until 
Wednesday  1 

Mr.  BARTON  (New  South  Wales).— I 
think  so ;  I  do  not  think  there  is  anything 
in  the  Federal  Enabling  Act  to  prevent 
that  state  of  things.  There  are  provi- 
sions in  the  Act  as  to  sittings,  but  I  have 
no  recollection  of  any  provision  to  prevent 
that  from  being  done,  unless  some  one  can 
remind  me  of  one.  I  think  it  is  all  right, 
and  the  Clerk  at  the  table  seems  to  be  of 
the  same  opinion. 

The  PRESIDENT.— I  am  disposed  to 
think  that  the  resolution  we  carried 
[Mr.  Barton. 


to-day  would  necessitate  the  fixing  of  a 
time  for  the  Convention  to  meet  on  each 
day. 

Mr.  Gordon. — Is  a  quorum  necessary? 

The  PRESIDENT.— I  think  so. 

Dr.  Cockburn. — Why  cannot  we  say 
that,  at  its  rising  on  Monday,  the  Con- 
vention shall  then  stand  adjourned  until 
Tuesday  1 

Mr.  BARTON. -I  will  add  that.  I  beg, 
sir,  to  move  the  motion  in  this  form — 

That  the  Convention,  at  its  rising,  do  adjourn 
until  Monday  next  at  half -past  ten  o'clock,  and 
at  its  rising  on  Monday  it  stand  adjourned 
until  next  sitting  day. 

Sir  George  Turner. — You  may  not 
meet  on  Tuesday,  and  that  will  be  very 
awkward. 

Mr.  BARTON  (New  South  Wales).— I 
may  say,  and  honorable  members  may  take 
this  for  granted,  that  the  Drafting  Com- 
mittee will  make  no  amendments  which 
are  substantial,  unless,  to  this  extent,  that 
where  it  is  the  obvious  intention  that  a 
consequential  amendment  shall  be  made 
which  appears  to  be  one  of  substance,  that 
amendment  will  be  made  as  one  of  conse- 
quence. 

Mr.  HOLDER  (South  Australia).  —  I 
understand  that  we  have  already  passed 
a  motion  to  consider  the  report  on  Wed- 
nesday next,  and  we,  therefore,  I  should 
think,  may  go  away  to-day  assured  that 
nothing  can  be  done  until  Wednesday.  I 
hope  it  is  clearly  understood  that,  as  the 
consideration  of  the  report  is  set  down  for 
Wednesday,  we  cannot  do  anything  until 
that  day.  It  is  very  awkward  to  have  to 
wait  about  on  Monday  and  Tuesday  with 
the  almost  certainty  that  nothing  will  be 
done  until  Wednesday,  wdiereas,  if  we 
know  that  it  is  not  coming  on  until  Wed- 
nesday, we  are  quite  assured  that  there 
will  be  a  quorum. 

The  PRESIDENT.— Unless  some  other 
resolution  is  agreed  to  it  will  be  impossible 
for  the  report  to  be  taken  into  considera- 
tion before  Wednesday. 
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Mr.   BARTON  (New  South    Wa.es).—  MONDAY,  Uth  MARCH,  1898. 

May  I  make  another  statement  in  order  to 
facilitate  our  work  1  On  the  day  on  which 
the  reconsideration  of  the  report  is  to  be 
taken  it  will  be  necessary  to  have  a 
quorum,  because  there  is  work  to  be 
done  on  that  day,  and  the  Bill  must  be  in 
such  a  position  that  copies  of  it  can  be 
supplied  to  honorable  members,  and  until 
they  are  supplied  with  two  copies  apiece 
the  proceedings  cannot  be  declared  closed; 
so  that  it  will  be  a  necessity  for  honor- 
able members  to  be  present.  In  the  case  of 
those  who,  unfortunately,  have  had  to 
leave  for  distant  colonies,  the  only  way 
in  which  we  can  fulfil  our  duty  in  that 
respect  will  be  to  post  copies  to  them,  and 
take  that  as  supplying  them  with  copies, 
but  I  ask  all  other  honorable  members  to 
attend  on  Wednesday. 

Sir  EDWARD  BRADDON  (Tasmania). 
— I  hope  that  copies  of  the  Bill  will  be 
available  for  distribution  some  time  or 
other  on  Tuesday. 

Mr.  Barton. — As  soon  as  they  are 
ready  they  will  be  distributed. 

Sir  EDWARD  BRADDON.— I  am  not 
urging  that  it  should  be  done  as  a  matter 
of  course,  but  that  it  should  be  done  if  it 
be  practicable  to  do  it. 

Mr.  BARTON  (New  South  Wales).— I 
will  do  everything  I  possibly  can  to  get  the 
Bill  into  the  hands  of  honorable  members 
at  the  earliest  moment.  On  that  condition, 
they  must  allow  me  to  say  that  it  will 
be  impossible  to  get  the  Bill  showing  the 
amendments  in  relief  type  if  they  are  to 
have  the  measure  in  their  hands  as  soon 
as  possible.  However,  they  will  have  the 
existing  print  of  the  Bill  on  the  left-hand 
page,  and  the  Bill  with  the  drafting  amend- 
ments on  the  right-hand  page.  I  think 
they  might  take  that  as  sufficient.  If  so, 
they  will  get  the  Bill  all  the  earlier. 

The  motion  was  agreed  to. 

The  Convention  adjourned  at  seven 
minutes  past  three  o'clock  p.m.,  until 
Monday,  14th  March,  at  half-past  ten 
o'clock  a.m. 


The  President  took  the  chair  at  thirty- 
five  minutes  past  ten  o'clock  a.m. 

COMMONWEALTH  OF  AUSTRALIA 
BILL. 

Sir  EDWARD  BRADDON  (Tasmania). 
—I  should  like  to  ask  my  honorable 
friend  (Mr.  O'Connor),  who,  I  suppose, 
represents  the  leader  of  the  Convention, 
whether  there  is  any  prospect  of  our  having 
a  rough  draft  of  the  Bill,  containing  the 
Drafting  Committee's  amendments,  laid 
before  us  to-morrow  % 

Mr.  O'CONNOR  (New  South  Wales).— 
I  do  not  think  there  is  any  prospect  of 
having  a  rough  draft  of  the  Bill  in  the  hands 
of  honorable  members  by  to-morrow  morn- 
ing, but  probably  later  on  in  the  day  it 
will  be  ready. 

Mr.  Deakin. — Some  arrangement  might 
be  made  for  having  it  delivered  to  hon- 
orable members. 

Mr.  O'CONNOR. — Yes,  arrangements 
shall  be  made  for  having  it  delivered  to 
honorable  members  as  soon  as  it  is  ready, 
whatever  time  of  the  day  it  is. 

Mr.  Deakin. — It  may  be  to-morrow 
night? 

Mr.  O'CONNOR.—  Yes. 

Sir  JOHN  FORREST  (Western  Aus- 
tralia).— If  I  may  be  permitted,  I  should 
like  to  call  the  attention  of  the  Drafting 
Committee  to  the  words  that  were  inserted 
at  the  last  sitting  at  the  end  of  clause  93c. 
The  words  in  question  were  inserted  on  the 
motion  of  my  honorable  friend  (Mr.  Holder), 
and  although  they  are  of  no  importance 
to  me,  as  representing  Western  Australia, 
still  it  appears  to  me  that  a  difficulty  will 
arise  in  carrying  them  out,  and  therefore 
I  should  like  to  call  the  attention  of  mv 
honorable  friend  (Mr.  O'Connor)  to  them. 
The  words  I  refer  to  are  to  the  effect  that 
foreign  goods  imported  into  Western  Aus- 
tralia during  the  first  five  years  after  the 
imposition  of  uniform  duties  should  not 
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have  lower  duties  imposed  on  them  than 
are  imposed  on  the  same  classes  of  goods 
from  the  other  states  of  the  Common- 
wealth. Now,  that,  I  think,  will  lead  us 
into  trouble.  At  any  rate,  it  will  form  a 
difficulty  for  the  Federal  Parliament  in 
framing  a  Tariff,  because  they  will  be 
bound  to  make  the  Federal  Tariff  equal, 
at  any  rate,  to  the  Western  Australian 
Tariff  in  regard  to  those  articles. 

Mr.  Trenwith.  —  As  far  as  Western 
Australia  is  concerned. 

Sir  JOHN  FORREST.— I  do  not  think 
the  Federal  Parliament  will  have  any 
power  to  make  any  variation  in  the 
Federal  Tariff.  It  must  be  uniform 
throughout  Australia.  Therefore  it  will 
come  to  this.  Supposing  we  take  an  in- 
stance. Take  the  case  of  flour.  If  there 
is  a  duty  of  £1  per  ton  levied  on  flour 
imported  into  Western  Australia  from  the 
other  colonies,  there  will  have  to  be  in 
the  Federal  Tariff  a  duty  of  £1  per  ton 
against  foreign  flour. 

Sir  JOHN  DOWNER  (South  Australia). 
— I  rise  to  a  point  of  order.  I  ask  you, 
Mr.  President,  if  the  right  honorable 
member  is  in  order  in  discussing  the 
question? 

The  PRESIDENT.— The  objection  is 
taken  that  the  right  honorable  member  is 
not  in  order  in  discussing  the  question, 
and  that  objection  is  well  founded.  I  must, 
therefore,  ask  the  right  honorable  mem- 
ber, under  these  circumstances,  to  refrain 
from  discussing  the  question. 

Sir  John  Forrest. — I  was  merely  trying 
to  point  out  a  difficulty  that  has  arisen. 

The  PRESIDENT.— I  will  point  out  to 
the  right  honorable  member  that  possibly 
all  he  desires  might  be  served  by  calling 
the  attention  of  the  Drafting  Committee 
to  the  matter  privately  and,  if  not,  that 
he  will  have  an  opportunity  of  raising  the 
question  on  Wednesday  next. 

Sir  John  Forrest. — It  will  be  too 
late  to  do  anything  then. 

The  PRESIDENT.— I  do  not  think  so. 
The  full  Convention  will  then   meet  for 
the  purpose   of    dealing    with  questions, 
[Sir  John  Forrest. 


and,  of  course,  it  is  desirable  that  any  dis 
cussion  of  this  matter  should  be  taken 
when  there  is  a  fuller  attendance  of 
honorable  members. 

ADJOURNMENT. 
Mr.   O'CONNOR    (New  South    Wales). 
— I  beg  to  move — 

That  this  Convention  do  now  adjourn. 

I  would  like  to  state  to  my  right  honor- 
able friend  (Sir  John  Forrest)  that  the 
Drafting  Committee  will  be  only  too 
happy  to  receive  any  intimation  he  likes 
to  make,  or  to  have  their  attention  called 
to  any  difficulty  he  wishes  to  put  before 
them  now.  Of  course  it  is  very  undesir- 
able that  there  should  be  any  debate  at 
the  present  sitting. 

Sir  John  Forrest.  — I  was  only  making 
a  suggestion. 

Mr.  O'CONNOR.- 1  could  see  that. 

The  motion  was  agreed  to. 

The  Convention  adjourned  at  twenty 
minutes  to  eleven  o'clock. 


TUESDAY,  15th  MARCH,  1898. 


Commonwealth  of  Australia  Bill :  Drafting  Committee's 
Amendments. 


The  President  took  the  chair  at 
twenty  minutes  to  eleven  o'clock  a.m. 

COMMONWEALTH  OF  AUSTRALIA 
BILL. 

Mr.  GLYNN  (South  Australia).  —  I 
should  like  to  ask  a  question  with  regard 
to  clause  75,  as  to  whether  it  is  intended 
to  leave  the  right  of  appeal  from  a  state 
or  the  Federal  High  Court  itself  direct  to 
the  Privy  Council,  as  it  stands  in  the  Bill, 
or  whether  the  matter  can  be  subsequently 
opened  by  the  Parliament? 

Mr.  BARTON  (New  South  Wales).— I 
am  afraid  that  if  I  were  to  answer  ques- 
tions as  to  what  is  intended  to  be  done,  I 
should  expose  the  Drafting  Committee  to 
a  flood  of  interrogations.  I  can  only  say 
that  wrhat  we  intend  to  do  is  to  carry  out 
the  decisions  of  the  committee.  Of  course 
there  are  one  or  two   cases  in  which  the 
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decisions    which    have    been   arrived    at 
require  a  certain  amount  of  interpretation 

in  the  light  of  the  debates,  and  in  those 
3  we  shall  take  what  was  said,  as  well 
m  wli.il  was  put  iu  the  Bill,  for  the  pur- 
pose of  ascertaining  what  the  movers  of 
provisions  desire.  In  the  case  of  the  pro- 
posal  my  honorable  friend  carried,  and 
which  was  put  as  a  proviso  to  clause  74, 
it  is  evident  that  the  words  as  they  appear 
are  only  in  the  nature  of  instructions  to 
the  committee,  and  they  will  have  to  be 
interpreted  in  the  light  of  statements 
made  by  my  honorable  friend  in  answer  to 
inquiries  by  me.  That  is  the  course  that 
will  be  pursued.  When  an  amendment,  as 
carried,  is  intended  only  as  a  suggestion  to 
the  committee,  it  will  be  interpreted  in 
that  way. 

Mr.  HIGGINS  (Victoria).  — I  under- 
stand that  several  of  the  representatives 
are  going  to  Bendigo  this  evening,  and 
the  return  train  will  only  arrive  in  Mel- 
bourne at  ten  o'clock  to-morrow.  Perhaps, 
therefore,  it  will  be  better  that  the  meet- 
ing of  the  Convention  to-morrow  should 
take  place  at  eleven  o'clock,  otherwise 
there  may  not  be  a  quorum  present. 

Mr.  BARTON  (New  South  Wales).— I 
am  very  glad  that  my  honorable  friend 
told  me  that.     I  beg  to  move — 

That  the  Convention,  at  its  rising,  do  ad- 
journ till  to-morrow  at  eleven  o'clock. 

The  motion  was  agreed  to. 

The  Convention  adjourned  at  sixteen 
minutes  to  eleven  o'clock  a.m. 


WEDNESDAY,  16  th  MA  ECU,  1898. 


Commonwealth  of  Australia  Bill :  Drafting  Committee's 
Amendments. 


The  President  took  the  chair  at  four- 
teen minutes  past  eleven  o'clock  a.m. 

COMMONWEALTH  OF  AUSTRALIA 

BILL. 

Mr.  BARTON  (New   South  Wales).— I 

desire  to  lay  upon  the  table  a  copy  of  the 

Commonwealth  of  Australia  Bill,  as  revised 

by  the  Drafting  Committee,  and  to  move 


that  it  bo  prrhted.  I  may  say,  Mr.  I' 
dent,  that  the  print  of  the  Bill,  if  this 
motion  is  carried,  will  be  in  a  similar  form 
to  the  print  that  was  given  on  a  former 
occasion,  namely,  it  will  contain  on  the  left- 
hand  side  the  Bill  as  last  reported,  and  on 
the  right-hand  side  the  Bill  as  proposed 
to  be  further  amended  by  the  Drafting 
Committee.  I  propose  to  take,  in  the  usual 
formal  way,  the  motion  that  this  Bill,  as 
revised  by  the  Drafting  Committee,  be 
printed.  After  obtaining  an  instruction 
to  the  committee  on  the  Bill  that  they 
may  deal  with  a  free  hand  with  the  Draft- 
ing Committee's  amendments,  I  propose 
then  to  move  that  the  Convention  adj;  u in 
until  two  o'clock.  My  reason  for  this  is 
to  effect  a  saving  of  time.  Honorable 
members  will  see  that  the  Drafting  Com- 
mittee have  bestowed  a  very  great  deal  of 
labour  upon  the  Bill  in  the  limited  time  in 
which  it  has  been  permitted  them  to  make 
such  alterations  in  mere  form  as  seemed 
to  them  to  be  advisable  in  this  final  stage. 
Honorable  members  will  recollect  that  in 
Sydney  the  Drafting  Committee  had  little 
or  no  time  for  any  of  the  work  of  revision. 
From  the  beginning  of  our  consideration  of 
the  Bill  in  Adelaide,  until  last  Friday,  there 
has  been  a  very  large  number  of  sug- 
gestions as  to  drafting  amendments,  for 
which  the  committee  have  to  express  their 
utmost  thanks  to  the  honorable  members 
who  have  assisted  them.  It  has  thus 
become  necessary  for  the  Drafting  Com- 
mittee to  bestow  an  extraordinary  amount 
of  attention,  in  the  few  days  that  have 
elapsed  since  Saturday,  to  the  form  which 
it  is  considered  the  Bill  should  finally 
assume,  so  far  as  the  technical  wTork  of  the 
measure  is  concerned.  Honorable  members 
will  know,  when  they  have  gone  through 
this  long  schedule  of  amendments,  that 
the  sense  of  the  Bill  has  been  preserved, 
— upon  which  I  cannot  ask  them  to  pro- 
ceed at  once — and  when  they  compare  these 
amendments  with  the  Billas  printed  last  Fri- 
day. I  think  I  am  right  in  stating,  exercis- 
ing my  memory  at  short  notice,  that  there 
has  been  only  one  amendment  in  substance 
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made  to  which  I  desire,  when  the  time 
comes,  to  call  the  attention  of  the  com- 
mittee, and  that  is  an  amendment  with 
reference  to  one  of  the  disqualification 
clauses.  I  need  not  dilate  upon  that 
amendment  now,  but  it  is  the  substitution 
of  "  one  year  "  for  "  three  years  "  in  respect 
of  that  disqualification,  which  only  lasts 
whilst  the  person  is  under  sentence  for  some 
offence.  That  amendment  is  in  clause  44. 
In  everything  else,  while  honorable  mem- 
bers may  sometimes  think  the  Drafting- 
Committee  have  freely  interpreted  the  in- 
structions given  to  them,  they  will  never- 
theless find  that  either  the  meaning  of 
the  amendment  is  plain  upon  a  comparison 
of  it  with  the  Bill  as  it  stood  before,  or 
they  will  find  when  there  is  any  ap 
parent  difference  that  the  questions  asked 
and  answered  and  the  explanations  given 
in  debate  have  accounted  for  the  dif- 
ference, and  that  the  Drafting  Com- 
mittee has,  in  all  instances,  endeavoured 
to  faithfully  interpret  the  wishes  of  hon 
orable  members.     I  now  beg  to  move — 

That  the  Bill,  as  revised  by  the  Drafting  Com- 
mittee, be  printed. 

I  shall  follow  that  motion  up  in  a  minute 
or  two  by  asking  that  the  Convention  do 
adjourn  until  two  o'clock,  so  that  honor- 
able members  may  have  time  to  look 
over  this  schedule  of  15  pages  of  draft- 
ing amendments.  As  I  previously  said, 
I  cannot  expect  honorable  members 
to  go  through  the  Bill  as  amended 
by  the  Drafting  Committee  at  once, 
without  a  great  deal  of  discussion  which 
otherwise  would  be  avoided.  If  we 
undertake  this  labour  at  once,  I  think  I 
can  promise  honorable  members  that  be- 
fore we  have  gone  through  this  schedule 
of  amendments,  a  great  deal  of  debate  will 
take  place  which  would  be  saved  if  honor- 
able members  took  two  or  three  hours  to 
compare  the  amendments  with  the  Bill. 

The  motion  was  agreed  to. 

Mr.  BARTON  (New  South  Wales).— I 
now  beg  to  move — 

That  the  standing  orders  be  suspended   for 
the  purpose   of    enabling   instructions    to    the 
committee  to  be  moved  and  dealt  with. 
[Mr.  Barton. 


If  that  is  agreed  to,  I  will  then  propose  a 
motion  to  the  effect  that  the  committee  of 
the  whole  have  leave  to  adopt  the  Draft- 
ing Committee's  amendments  either  in  one 
resolution  or  in  so  many  resolutions  as  it 
thinks  fit.  That  will  give  the  committee 
a  perfectly  free  hand  to  deal  with  the 
Drafting  Committee's  amendments. 

The  motion  was  agreed  to. 

Mr.  BARTON  (New  South  Wales).— I 
beg  to  move — 

That  it  be  an  instruction  to  the  committee  of 
the  whole  that  they  have  leave  to  deal  with  the 
amendments  proposed  by  the  Drafting  Commit- 
tee either  by  one  resolution  or  by  such  resolu- 
tions as  the  committee  see  fit. 

The  motion  wras  agreed  to. 

Mr.  BARTON  (New  South  Wales).— 
Without  any  formal  motion,  sir,  I  would 
suggest  that  you  should  now  suspend  the 
sitting  of  the  Convention  until  two  o'clock 
this  afternoon. 

[The  President  left  the  chair  at  twenty 
minutes  past  eleven  o'clock  a.m.  The  Con- 
vention resumed  at  two  o'clock  p.m.] 

Mr.  BARTON  (New  South  Wales).— 
I  beg  to  move — 

That  the  President  do  now  leave  the  chair, 
and  the  Convention  resolve  itself  into  com- 
mittee of  the  whole  to  consider  the  Bill  as  pro- 
posed to  be  amended  by  the  Drafting  Committee, 
together  with  a  new  clause,  101a. 

The  new  clause  is  in  print,  and,  I  think, 
has  been  distributed.  An  important 
clause  was  carried  at  the  instance  of  Sir 
Edward  Braddon,  which,  I  think,  finds 
itself  numbered  in  the  present  print  as 
87,  on  the  right-hand  page ;  it  was  91a,  I 
think,  on  the  left-hand  page.  Sir  Edward 
Braddon  empowers  me  to  say  that  he  wishes 
a  slight  amendment  to  be  made  in  the 
clause,  and  I  would  like  to  ask  you,  sir, 
whether,  under  the  motion  I  am  moving,  it 
will  be  competent  for  the  committee  to 
deal  with  that  clause,  otherwise  I  might 
move  an  instruction  to  the  committee  to 
have  power  to  deal  with  it  1 

The  PRESIDENT.— Is  it  proposed  by 
the  Drafting  Committee  to  amend  clause 
91a? 
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Mr.  BARTON.— I  should  be  very  glad, 
sir,  if  the  other  members  of  the  Drafting 
Committee  do  not  object,  to  accept  the 
amendment,  but  then  I  am  afraid  that  it 
involves  in  some  degree  a  question  of  policy. 
I  do  not  think  any  honorable  member 
wished  to  re-open  any  matter  which  has 
been  deeided.  If  it  be  the  understanding 
of  the  Convention  that  there  is  no  desire  to 
re-open  any  other  matter,  I  might  move 
that  they  be  empowered  to  reconsider  this 
question  at  the  same  time 

The  PRESIDENT.— The  motion  will 
be  that  the  Bill  be  recommitted  for  the 
purpose  of  considering  the  schedule  of 
amendments  of  the  Drafting  Committee, 
and  also  new  clause  101a  and  clause  91a. 

Mr.  Glynn. — Would  that  stop  members 
from  suggesting  amendments  to  clauses 
as  they  are  now  redrafted  1 

Mr.  BARTON.  — Oh,  no.  Perhaps  I 
have  not  made  myself  clear.  I  intend  to 
propose  that  the  amendments  in  the 
schedule  laid  on  the  table  be  accepted,  and 
then  to  suggest,  if  any  honorable  member 
wishes  to  take  exception  to  any  of  the 
amendments,  he  might  move  to  amend  the 
resolutions  seriatim,  with  the  exception  of 
so-and  so. 

Mr.  Isaacs. — We  will  have  to  take  a 
good  deal  on  trust. 

Mr.  BARTON.— I  felt  that  the  great 
difficulty  was  that  there  was  a  large  num- 
ber of  drafting  amendments.  On  the 
other  hand,  we  are  all  very 'anxious  not 
to  delay  the  proceedings  so  as  to  impede 
the  departure  of  Sir  John  Forrest  and 
the  other  representatives  of  Western  Aus- 
tralia. That  is  why,  on  the  one  hand,  I 
ask  the  Convention  not  to  go  on  at  once, 
in  order  that  honorable  members  may  have 
time  to  consider  the  amendments.  I  am 
glad  to  see  Sir  Riehard  Baker  rise,  because 
I  should  like  to  have  an  expression  of 
opinion  from  him  as  to  whether  the  course 
I  have  suggested  is  not  the  more  con- 
venient one. 

Sir  RICHARD  BAKER  (South  Austra- 
lia).— I  would  point  out  that,  inasmuch  as 
the  motion  which  has  been  moved  might 


involve  very  serious  responsibility  on  the 
Chairman  of  Committees,  the  motion 
ought  to  be  put  in  a  more  definite  form, 
I  would  suggest  that  Mr.  Barton  alter  his 
motion  to  the  effect  that  the  Bill  be  re- 
committed for  the  purpose  of  considering 
the  amendments  which  are  in  print,  and 
consequent  amendments  thereon.  If  a 
wider  scope  be  given 

Mr.  Howe. — We  would  never  get  away. 

Sir  RICHARD  BAKER.— We  would 
never  get  away.  If  amendments  can  !»<- 
moved  on  amendments  which  are  not 
consequent  thereon,  we  might  re-open 
many  questions  we  have  already  de- 
cided. I  respectfully  suggest  that  it 
would  relieve  the  Chairman  of  Committees 
of  much  responsibility  if  the  motion 
were  altered  in  the  manner  I  suggest.  As 
to  the  two  specific  clauses  mentioned, 
we  might  have  a  wider  scope  and  could 
discuss  questions  of  policy,  but  as  to  the 
drafting  amendments  we  ought  to  be 
limited  to  these  and  to  consequent  amend- 
ments thereon. 

Mr.  HOWE  (South  Australia).— I  have 
great  pleasure  in  supporting  the  position 
taken  by  the  leader  (Mr.  Barton),  and  to 
expedite  business  I  shall  give  every  sup- 
port I  possibly  can.  There  are  some  mem- 
bers of  the  Convention  who,  if  they  stayed 
till  the  Day  of  Judgment  would  still  have 
amendments  to  propose.  The  proposition 
of  the  leader  is  one  that  should  be  sup- 
ported by  this  Convention. 

Mr.  BARTON  (New  South  Wales).— If 
Sir  Richard  Baker's  suggestion  meets  with 
approval  it  would  be  wise  for  me  to  modify 
my  motion  in  the  way  he  suggests,  and 
move  that  the  Bill  be  recommitted  for  the 
purpose  of  reconsidering  the  amendments 
in  the  printed  schedule,  together  with 
amendments  consequent  thereon. 

Mr.  Sy.mon. — Or  incidental  thereto. 

Mr.  BARTON.— "Consequent  thereon" 
would  be  the  same.  Remembering  that 
we  have  also  to  consider  the  new  clause 
to  take  the  place  of  91a  and  the  new  clause 
101a.  The  proposal  of  the  latter  is  in  ful- 
filment of  a  promise  made  on  behalf  of  the 
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Drafting  Committee — a  promise  which  was 
overlooked  by  the  committee  at  the  last 
moment. 

Mr.  SYMON  (South  Australia).— I 
think  it  would  be  better  to  insert  the 
words  "or  incidental  thereto."  "Conse- 
quent thereon"  means  something  natu- 
rally following  upon  the  amendment ;  but 
so  long  as  I  understand  that  "consequent 
thereon"  includes  "or  incidental  thereto  "  I 
am  satisfied.  Suppose  an  amendment  has 
been  adopted,  and  the  Convention  thought 
some  other  word  might  be  added  with  a 
view  of  giving  further  expression  to  the 
meaning,  that  would  not  be  "  consequent 
thereon "  but  an  amendment  incidental 
thereto. 

Mr.  Bartox. — I  feel  sure  the  Chairman 
would  interpret  it  as  an  amendment 
•consequent  thereon. 

The  PRESIDENT.— I  take  it  that  the 
words  "  consequent  thereon  "  have  a  strict 
parliamentary  meaning.  The  words  mean 
an  amendment  necessitated  by  the  pre- 
vious amendment,  and  do  not  mean  the 
introduction  of  an  alternative  amendment. 
If  it  is  desired  that  the  Convention  should 
have  power  not  only  to  consider  whether  or 
not  these  particular  amendments  should  be 
adopted,  and,  if  they  are  adopted,  to  make 
further  amendments  necessitated  by  the 
adoption  of  these  amendments,  but  also  to 
consider  alternative  suggestions  to  amend- 
ments proposed  by  the  Drafting  Com- 
mittee, it  will  require  the  introduction  of 
such  words  as  are  suggested  by  Mr. 
Symon.  That,  of  course,  is  a  matter  for 
the  Chairman  of  Committees. 

Mr.  BARTON  (New  South  Wales).— I 
do  not  think  Mr.  Symon  wishes  to  go  so 
far.  Mr.  Symon  wishes  to  be  able  to  move 
an  amendment  not  only  consequent  in  the 
strictest  sense,  but  also  an  amendment 
which  might  be  regarded  as  something 
incidental,  and  not  in  the  strictest  sense 
consequent.  I  take  it  that  Mr.  Symon 
might  wish  to  move  the  omission  of  a 
word  in  a  drafting  amendment. 

Mr.  Symon. — Yes. 
[Mr.  Barton. 


Mr.  BARTON. — I  have  no  objection  if 
that  be  the  sense  of  the  Convention.  It 
is  a  question  of  time,  and  the  question  of 
time  is  important.  I  do  not  feel  disposed 
myself  to  ask  the  Convention  to  open  the 
door  any  wider.  I  know  very  well  that 
under  the  statute  we  shall  probably  have 
to  hold  a  meeting  to-morrow,  and  for 
that  sitting  we  shall  require  a  quorum. 
It  is  almost  certain  that  if  we  are  kept 
here  another  day  or  two  we  shall  lose 
the  opportunity  of  having  a  quorum  at 
all.  I  would,  therefore,  not  like  to  extend 
the  matter  any  further  than  meets  the 
obvious  necessities  of  the  case. 

Sir  JOHN  DOWNER  (South  Aus- 
tralia).— 1  understood  that  the  Conven- 
tion had  come  to  the  conclusion  simply  to 
make  the  amendments  necessary  to  put  in 
more  precise  form  the  intentions  of  the 
committee,  and  that  there  was  no  inten- 
tion on  the  part  of  anybody  to  re-open 
questions  already  carefully  discussed.  So 
far  as  the  suggestions  of  the  Drafting 
Committee  are  concerned,  all  that  that 
committee  has  endeavoured  to  do  is  to  put 
the  wishes  of  the  Convention  in  more  con- 
cise and  complete  form ;  and  if  we  are  to 
have  these  amended  and  old  questions  re- 
opened— if  the  discussions  are  not  simply 
to  be  on  matters  of  form,  but  if 
alternative  propositions  are  to  be  made, 
then  I  shall  have  to  oppose  that  idea.  I 
hope  that  the  Convention  will  support  us 
in  taking  the  course  that  will  enable  us  to 
arrive  at  finality. 

Sir  JOHN  FORREST  (Western  Aus- 
tralia).— I  think  it  was  generally  under- 
stood that  the  time  for  making  important 
amendments  in  this  Constitution  had 
passed  by.  Of  course,  I  am  aware  that 
under  our  ordinary  parliamentary  proce- 
dure the  Bill  can  be  amended  at  any  stage, 
but  we  have  had  so  many  opportunities 
given  to  us  for  amendment  that  it  was 
understood  that  all  the  amendments  hon- 
orable members  desired  to  make  had  been 
placed  before  the  Convention.  On  this 
understanding  many  honorable  members 
have  already  left  the    Convention,  and   I 
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take  it  that  in  good  faith  all  that  we 
should  now  attempt  to  do  is  criticise 
tilt-  wording  of  the  clause.  I  do  not  feel 
that  it  is  competent,  and,  certainly,  I  my- 
self should  not  feel  that  I  was  at  liberty 
to  propose  amendments  for  altering  this 
Bill  in  any  way.  For  that  reason  I  do 
not  view  with  favour  the  proposal  of  my 
honorable  friend,  acting,  as  1  understand, 
for  the  Premier  of  Tasmania,  that  oppor- 
tunity should  be  given  for  altering  the 
Bill,  unless  in  a  way  that  will  not  alter 
the  sense  at  the  same  time.  Indeed,  I 
think  that  is  all  my  right  honorable  friend 
desires. 

Sir  Edward  Braddon. — Hear,  hear. 

Sir  JOHN  FORREST.— To  make  it  a 
little  more  condensed  and  more  simple. 

Sir  Edward  Braddon.  —  And  more 
-elastic. 

Sir  JOHN  FORREST.— If  that  can  be 
arranged  no  one  can  object,  but  I  do 
appeal  to  honorable  members  to  agree 
that  we  should  not  be  acting  properly  if 
we  tried  to  amend  the  Bill  in  any  impor- 
tant respect.  Our  duty  now  lies  in  the 
direction  of  criticising  the  amendments  of 
the  Drafting  Committee  if  there  be  room 
for  criticism  ;  and  the  opportunities  I  have 
had  suggest  to  me  that  there  is  very  little 
room  for  criticism  of  the  work  of  the 
Drafting  Committee  in  endeavouring  to 
earry  out  the  wishes  of  the  Convention. 

The  PRESIDENT.— I  shall  put  the 
motion  in  the  following  form  : — 

That  the  Bill  be  recommitted  for  the  purpose 
■of  considering  the  schedule  of  amendments  pre- 
pared by  the  Drafting  Committee  and  any  con- 
sequent amendments  thereon  ;  also  for  the 
purpose  of  considering  clause  91a  and  the  new 
clause  to  be  proposed — 101a. 

Mr.  SYMON  (South  Australia). -Sup- 
pose an  amendment  by  the  Drafting  Com- 
mittee is  rejected,  will  it  be  competent  for 
us  to  substitute  anything  for  it  ? 

Mr.  BARTON  (New  South  Wales).— I 
should  say  that  that  will  be  so.  Having  had 
a  conference  with  the  Chairman  of  Com- 
mittees, I  take  it  that  all  difficulties  will 
-disappear,  and  that  we  need  not  trouble 


ourselves  about  this  stage,  because  we  shall 
have  every  proper  opportunity  of  consider- 
ing the  matter.  I  take  it  that  if  any 
honorable  member  desires  to  challenge  an 
amendment  he  can  do  so,  and  that  the 
Chairman  can  put  the  remaining  amend- 
ments. 

The  PRKSII)i:XT.— I  am  inclined  to 
think  that  on  the  rejection  of  an  amend- 
ment suggested  by  the  Drafting  Commit- 
tee, the  proposal  of  some  new  provision 
would  not  be  a  consequential  amendment. 

The  motion  was  agreed  to. 

The  Convention  then  resolved  itself 
into  committee  of  the  whole  for  the  pur- 
pose of  considering  the  schedule  of  amend- 
ments suggested  by  the  Drafting  Commit- 
tee, and  clause  91a,  and  new  clause  101a. 

The  CHAIRMAN.— I  have  to  report 
to  the  committee  that  we  have  an  instruc- 
tion for  leave  to  consider  the  Drafting 
Committee's  suggested  amendments,  which 
are  in  print,  and  to  adopt  them  either 
in  globo  or  seriatim;  to  consider  any 
consequential  amendment  made  thereon ; 
and  also  to  reconsider  clause  91a,  and  to 
insert  a  new  clause,  101a.  What  I  pro- 
pose to  do,  if  the  leader  of  the  Convention 
will  move  to  that  effect,  is  to  put  the 
question  that  the  whole  of  the  amend- 
ments in  print  be  adopted,  and  then,  if 
any  honorable  member  wishes  to  debate 
any  particular  amendment,  I  shall  put  it 
that  all  the  amendments  of  the  Drafting 
Committee,  down  to  the  one  which  an  hon- 
orable member  wishes  to  discuss,  be  agreed 
to.  We  can  then  consider  that  particular 
amendment,  and  can  continue  the  same 
course  of  procedure  until  we  have  finished 
the  whole  of  the  Drafting  Committee's 
suggestions. 

Mr.  BARTON  (New  South  Wales).— 
Acting  on  your  suggestion,  sir,  I  now  beg 
to  move,  pro  forma — 

That  the  amendments  suggested  by  the 
Drafting  Committee,  and  contained  in  the 
printed  schedule,  be  now  adopted. 

Mr.  SYMON  (South  Australia).— I 
think  that  this  course  will  turn  out  to 
be  very  inconvenient.      We  have  a  very 
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extensive  schedule  of  amendments,  and 
since  this  Convention  adjourned  this  morn- 
ing at  half-past  eleven,  the  South  Aus- 
tralian representatives  have  been  sitting 
to  consider  them,  but  have  only  been  able 
to  reach  as  far  as  clause  55  or  60.  Each 
one  of  us  may  wish  to  raise  some  particular 
point,  and  I  think  it  will  be  better  to  go 
through  the  amendments  as  quickly  as  you 
please.  It  may  be  that  every  honorable 
member  may  wish  to  ask  a  question  about 
some  one  amendment. 

Sir  John  Forrest. — We  can  ask. 

Mr.  SYMON. — When  we  get  the  oppor- 
tunity, but  it  will  be  impossible  if  the 
clauses  are  taken  in  globo. 

Mr.  Barton. — That  is  subject  to  what 
I  have  explained — that  is  to  say,  if  any 
honorable  member  challenges  a  particular 
amendment,  the  Chairman  will  only  put 
the  amendments  down  to  that  point. 

Mr.  SYMON. — Quite  so ;  but  an  honor- 
able member  may  wish  not  to  challenge 
an  amendment,  but  to  get  some  informa- 
tion regarding  it. 

Mr.  Barton. — Then  I  shall  suggest 
challenging  the  amendment  until  the  in- 
formation is  given. 

Mr.  SYMON.-- -It  would  be  better  to 
take  the  amendments  seriatim. 

Mr.  Barton. — It  will  take  us  three 
weeks  to  do  that. 

Mr.  SYMON.— I  am  sure  it  will  not. 
It  will  take  much  longer  if  we  have  to  ask 
questions  as  to  the  meaning  of  each  par- 
ticular amendment,  as  we  may  have  to  do 
simply  to  be  sure  that  nothing  has  been 
allowed  to  escape.  Honorable  members 
must  realize  that  we  have  now  reached  a 
very  serious  stage  in  our  proceedings.  We 
are  all  anxious  to  get  through  our  work 
as  quickly  as  possible,  but  the  Bill  is  now 
to  pass  from  our  hands  for  the  last  time. 
I  think  it  would  be  more  convenient  to 
honorable  members  if  the  amendments 
were  put  seriatim. 

Mr.  Barton. — There  are  400  amend- 
ments, and  we  do  not  want  a  separate 
motion  about  every  "  the "  and  every 
"but." 

[Mr.  Symon, 


Dr.  COCKBURN  (South  Australia).— 
I  admit  that  if  we  had  to  con- 
sider the  400  amendments  seriatim, 
that  would  be  almost  equal  to  recom- 
mencing our  labours.  We  might  meet 
the  wishes  of  the  Hon.  Mr.  Symon 
by  taking,  not  the  amendments,  but  the 
clauses,  separately.  In  some  instances 
there  are  as  many  as  ten  or  twelve  amend- 
ments in  a  clause.  A  heavy  responsi- 
bility rests,  not  only  on  the  Drafting  Com- 
mittee, but  on  every  member  of  the  Con- 
vention; and  if  any  mistake  is  made  now7, 
it  must  remain  for  all  time.  The  way  in 
which  the  amendments  have  been  made 
reflects  great  credit  on  the  Drafting  Com- 
mittee, but  some  of  them  come  very  near 
to  alterations  in  substance,  and  every  op- 
portunity should  be  afforded  to  honorable 
members  of  calling  attention  to  them. 

Sir  JOHN  FORREST  (Western  Aus- 
tralia).— I  understand  that  every  honor- 
able member  will  have  the  opportunity  of 
calling  attention  to  a  particular  amend- 
ment, and  no  injury  can  therefore  be  done 
by  putting  them  in  globo.  If  an  honor- 
able member  says  that  he  desires  to  speak 
to  an  amendment  in  clause  3  or  4,  the 
Chairman  will  put  the  amendments  in  the 
preceding  clauses. 

Mr.  ISAACS  (Victoria). — I  can  under- 
stand that  there  would  be  a  difficulty  in 
putting  the  amendments  seriatim.  At  the 
same  time,  we  must  recognise  that  honor- 
able members  have  not  had  the  oppor- 
tunity that  they  would  desire  of  satisfying 
themselves  as  to  the  various  amendments. 
If  the  Hon.  Mr.  Barton  assures  us  that 
they  are  merely  drafting  amendments  we 
may  rely  on  what  he  says.  If  there  are  any 
that  are  not  drafting  amendments,  and  he 
would  call  our  attention  to  them,  we  could 
consider  them.  That  might  meet  the 
case. 

Mr.  BARTON  (New  South  Wales).— I 
think  I  shall  have  the  support  of  my 
colleagues  on  the  Drafting  Committee 
in  saying  that  we  are  not  conscious  of 
having  altered  the  sense  or  the  intention 
of   the    committee  —  always   taking    into 


Commonwealth  of  [16  Makmi,  1898.] 


Australia  Bill. 


2445 


account  that  we  had  to  gather  the  inten- 
tion from  the  debate  —  excepting  with 
reference  to  a  disqualification  in  clause  45, 
where  we  altered  three  years  to  one  year, 
Bubject,  of  course,  to  the  subsequent  ap- 
proval of  the  committee.  We  did  so, 
because  if  some  alteration  of  the  kind 
were  not  made  a  person  in  gaol  might 
be  eligible  to  be  elected  to  the  Federal 
Parliament,  and  we  thought  that  if 
the  matter  had  been  pointed  out  to  the 
committee  they  would  have  made  the 
alteration  themselves.  I  feel  very  like 
the  man  who  kept  the  ale-house  in 
Belgium,  and  who  put  over  his  door  the 
words  — "Good  beer  sold  here,  but  do  not 
take  my  word  for  it."  I  do  not  want  the 
committee  to  take  my  word  for  it,  but,  as 
I  have  said,  my  definite  opinion  is,  and  it 
is  shared  by  other  members  of  the  Draft- 
ing Committee,  that  there  are  very  serious 
alterations  in  drafting,  as,  for  instance,  in 
the  Judiciary  clauses.  The  whole  scheme 
of  those  clauses  is  altered,  but  the  result 
is  the  same.  Perhaps  ft  would  be  better 
for  me  to  move  — 

That  the  Drafting  Committee's  amendments 
from  1  to  50  be  agreed  to. 

That  will  place  before  the  committee  one 
part  of  the  Bill,  and  will  give  honorable 
members  an  opportunity  of  challenging 
any  amendment  in  clauses  1  to  50. 

Mr.  SYMON  (South  Australia).— I  de- 
sire to  call  attention  to  clause  9. 

The  CHAIRMAN.— Then  I  will  put  the 
question  that  the  Drafting  Committee's 
amendments  in  clauses  1  to  8  be  agreed  to. 

The  amendments  of  the  Drafting  Com- 
mittee in  clauses  1  to  8  were  agreed  to. 

Mr.  SYMON  (South  Australia).— I  wish 
to  refer  particularly  to  clause  10.  Under 
that  clause  as  it  originally  stood  the  Par- 
liament of  the  Commonwealth  would  make 
laws  prescribing  the  times,  places,  and 
uniform  manner  for  electing  senators.  In 
the  interval,  unless  these  lawrs  are  made 
by  the  Parliament  of  the  Commonwealth, 
the  Parliament  of  the  state  determines 
these  matters.  Under  the  proposed  amend- 
ment the  Parliament  of  the  Commonwealth 


may  make  laws  prescribing  the  method  of 
choosing  the  senators.  This  is  only  the 
alteration  of  a  word,  but  the  point  I  wish 
to  direct  attention  to  is,  that  the  pro- 
posed amendment  then  withdraws  from 
the  Parliament  of  the  Commonwealth  the 
power,  given  by  the  existing  clause  10,  of 
making  laws  for  determining  the  times 
and  places  of  elections  of  senators  by  the 
state,  and  it  gives  that  power  exclu- 
sively to  the  state.  That  is  an  alteration 
of  substance,  and  the  question  is,  whether 
the  Convention  desires  that.  All  I  wish 
to  observe  upon  it  is  that  it  will  practi- 
cally have  the  effect  of  giving  additional 
legislation  as  to  the  method  of  choosing 
senators.  The  Parliament  of  the  Com- 
monwealth will  prescribe  the  manner 
and  everything  incidental  to  the  manner, 
whilst  the  Parliament  of  the  state, 
in  relation  to  the  same  work,  will  pre- 
scribe the  times  and  places  of  elections. 
That  is  a  matter  of  substance.  This 
drafting  amendment  involves  a  very 
serious  matter  of  substance,  whether  we 
agree  with  it  or  not.  Of  course  I  prefer  the 
thing  as  it  stood,  that  everything  relating 
to  the  conduct  of  the  elections  for  the 
Senate  should  be  determinable  exclusively, 
if  they  exercise  the  power,  by  the  Federal 
Parliament. 

Mr.  Barton. — It  was  never  so  deter- 
minable. 

Mr.  SYMON. — I  think  so,  under  clause 
10. 

Mr.  Barton. — Not  as  it  stood.  It  only 
said  times,  places,  and  manner,  with  the 
whole  body  of  existing  electoral  laws  un- 
touched. 

Mr.  SYMON.— No  doubt.  Perhaps  my 
honorable  friend  will  tell  me  whether  the 
effect  of  the  amendment  is  not  to  divide 
this  power  of  prescribing  with  regard  to 
the  election  of  senators  between  the  Par- 
liament of  the  Commonwealth  and  the 
Parliament  of  the  states,  the  Parliament 
of  the  Commonwealth  having  power  to 
deal  with  the  "  method  " — which  I  think 
is  a  great  improvement  on  the  word 
'•  manner  " — and    the    Parliament  of   the 
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state  having  power  absolutely  to  deter- 
mine the  times  and  places  of  election  1 

Mr.  BARTON  (New  South  Wales).— I 
think  my  honorable  friend's  interpretation 
is  about  correct.  What  occurred  with  the 
Drafting  Committee  was  this — theyaltered 
"  manner"  into  "method,"  in  order  that 
not  only  what  might  ordinarily  be 
described  as  the  manner  might  be  in- 
cluded, but  that  the  Parliament  of  the 
Commonwealth  might  prescribe  something 
which  more  nearly  approached  to  a  system. 
There  is  a  difference  between  manner  and 
method,  because  method  more  reasonably 
describes  a  system.  It  came,  therefore, 
more  nearly  to  the  expressed  wish  of  the 
committee  that  there  should  be  no  pre- 
vention of  the  Parliament  of  the  Common- 
wealth legislating,  if  they  so  please,  for 
some  system  of  representation  w7hich 
might  suit  the  progressive  tendency  of  the 
Commonwealth. 

Mr.  Higgins. — Hare's  system,  for  in- 
stance. 

Mr.  BARTON.— It  might  be  Hare's 
system  or  some  other  of  the  many  systems 
which  have  been  suggested.  It  was  thought 
that,  whatever  the  opinion  of  one  or  other 
member  of  the  committee  might  be,  the 
powrer,  at  any  rate,  should  be  in  the  hands 
of  the  Commonwealth.  So,  as  to  sub- 
stance, we  have  somewdiat  extended  the 
power  by  using  "  method "  instead  of 
"  manner,"  but  to  what  degree  would  be 
a  matter  of  opinion  among  honorable 
members. 

Mr.  Deakin. — That  was  in  response  to 
a  request  by  the  committee. 

Mr.  BARTON.— Yes.  There  was  a 
general  expression  of  opinion.  Then,  as  to 
time  and  place,  we  say  that,  having 
amended  clause  10,  we  have  widened  the 
area  of  the  laws  in  force  in  each  state, 
and  that  was  done  at  a  previous  stage, 
making  all  the  electoral  laws  apply  with 
the  exception  of  the  time  and  place.  With 
regard  to  the  alteration  from  "  manner " 
to  "  method,"  we  thought  that  was  a 
matter  of  detail,  which  might  safely  be 
left  to  the  states,  who  will  really  know 
[Mr.  Symon. 


the  most  convenient  way  to^arrange  the 
times  and  places  of  elections.  This  will 
alter  the  times  and  places.  This  alteration 
crept  in  since  1891.  In  1891  the  power 
of  the  Parliament  of  the  Commonwealth 
was  simply  to  deal  with  a  uniform 
manner  of  election.  Since  then  there  has 
been  an  alteration  as  to  time  and  place  ; 
but  that  was  at  a  time  when  the  opera- 
tions of  the  electoral  law  which  were  to 
apply  in  the  election  of  the  Senate  were 
strictly  defined  and  enumerated.  We 
thought  it  wiser  at  the  previous  stage  to 
open  up  new  ground  by  making  all  the 
electoral  laws  applicable.  As  time  and 
place  were  ordinary  incidents  of  the  elec- 
tion laws,  and  would  not  be  within  the 
knowledge  of  the  Parliament  of  the  Com- 
monwealth, wre  thought  it  better  that  that 
power  should  be  left  to  the  states.  I  for- 
got to  mention  that  the  great  difference 
between  the  Bill  of  1891  and  this  Bill  is 
that  in  the  Bill  of  1891  the  election  was 
to  be  by  the  Parliaments  of  the  states. 
Even  in  the  Bill  of  1891  it  was  pre- 
scribed that  the  Commonwealth  should 
fix  the  time- and  place  as  well  as  the  manner, 
and  there  would  be  practically  no  incon- 
venience, but  there  would  be  inconvenience 
here,  inasmuch  as  the  whole  thing  is  to  be 
by  popular  election  under  the  state  elec- 
toral laws,  unless  it  was  practically  under 
the  management  of  those  who  have  the 
local  knowledge. 

Mr.  ISAACS  (Victoria).— I  should  like 
to  point  out  one  matter  which  I  think  is 
deserving  of  attention.  I  agree  with  my 
honorable  friend  that  the  word  "  method  " 
goes  further  than  the  word  "manner,"  but 
I  am  not  sure  that  the  word  "  manner  "  is 
not  the  right  one,  if  the  word  would  have 
the  extended  application  it  might  have. 
If  it  includes  the  power  to  prescribe  that 
the  Senate  may  be  elected  by  the  Parlia- 
ment of  the  state,  I  think  it  is  a  mistake. 

Mr.  Barton. — Until  the  Commonwealth 
legislates. 

Mr.  ISx^ACS. — Under  new  clause  9, 
would  it  not  be  competent  for  the  Parlia- 
ment   of   the    Commonwealth  to  provide 
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that  the  Senate  might  be  eleeted  by  the 
Parliaments  of  the  states? 

Mr.  Barton. — No.  That  would  be  in 
conflict  with  old  clause  9. 

Mr.  ISAACS. — I  was  going  to  call 
attention  to  the  fact  that  if  "  method " 
goes  beyond  "manner,"  and  provides 
something  more  than  that,  should  not  some 
such  words  be  put  in  as  were  put  in  before 
to  the  effect  "  subject  to  the  provisions  of 
the  Constitution." 

Mr.  Barton. — I  quite  see  the  point  that 
my  honorable  friend  wishes  to  urge,  but  a 
court  would  have  to  read  these  words  so 
that  there  would  be  no  repugnancy. 

Mr.  ISAACS.— If  my  honorable  friend 
is  satisfied  about  that,  it  is  all  right.  I 
was  going  to  call  attention  to  the  fact 
that  the  previous  clause  provides  for  elec- 
tion by  the  people. 

Mr.  Barton.— The  two  will  have  to  be 
read  together,  and  I  do  not  think  any 
court  would  say  there  was  any  repug- 
nancy, because  the  court  would  be  bound 
to  go  the  other  way. 

The  amendments  of  the  Drafting  Com- 
mittee in  clauses  9  and  10  were  agreed  to. 

Dr.  COCKBURN  (South  Australia).— 
I  would  ask  the  leader  of  the  .Convention 
whether  the  words  "all  persons  of  any 
race,"  which  occur  in  new  clause  25,  do  not 
go  further  than  the  words  "people  of  any 
race'"  %  The  difficulty  which  presents  itself 
to  my  mind  is  this  :  Suppose  a  state  desires 
to  make  a  law  prohibiting  the  people  of  any 
race  from  exercising  the  franchise,  and 
that  at  the  present  time  there  happens  to  be 
a  member  of  that  race  naturalized,  and  in 
full  possession  of  the  franchise  and  voting, 
it  would,  of  course,  be  impossible  to  dis- 
qualify that  individual,  and  the  question 
arises  whether  the  words  "  all  persons  of 
any  race "  would  not  make  the  clause 
inoperative,  for  it  would  be  impossible  for 
the  state  to  pass  such  a  law  as  I  speak  of, 
because  of  the  unfairness  of  disqualifying 
an  individual.  I  ask  the  honorable  and 
learned  gentleman  if  the  amendment  is  not 
a  little  more  than  a  mere  drafting  amend- 
ment?    1  would  also  point  out  that  clause 


27  speaks  of  "  tin-  last  preceding  section."" 
That  was  correct  as  the  Bill  previously 
stood,  but  since  these  further  amcndm.  i it- 
bare  been  made,  it  would  1><-  better  to  use 
the  words  "  in  section  24." 

Mr.  BARTON  (New  South  Wales).— I 
am  not  able  to  appreciate  any  real  dif- 
ference between  the  meaning  of  the  phi 
"  the  people  of  any  race  "  and  "  all  per- 
sons of  any  race."  As  a  matter  of  drafting 
we  have  tried  to  use  the  word  people  where 
the  people  of  the  Commonwealth  or  the 
people  of  a  state  are  referred  to — the 
law-making  people.  Where  other  people 
are  referred  to  we  have  used  the  phrase 
"  the  people  of  any  race."  The  other  mut- 
ter to  which  my  honorable  and  learned 
friend  has  called  attention  requires  altera- 
tion. A  slip  has  occurred,  and  the  words 
"  in  section  24"  should  be  used  in  place  of 
the  words  "  in  the  last  preceding  section." 

The  CHAIRMAN.— That  is  a  correc- 
tion that  can  be  made  by  the  Chairman. 

Mr.  BARTON.— Then  I  will  ask  you  to 
make  it,  sir. 

The  amendments  of  the  Drafting  Com- 
mittee in  clauses  24  to  40  were  agreed  to. 

Mr.  HOLDER  (South  Australia).- 1 
want  to  ask  the  leader  of  the  Convention 
whether,  under  the  wording  of  clause  44, 
which  I  think  is  an  improvement,  a- 
drafted,  upon  the  former  clause,  any  one 
who  had  the  right  of  the  franchise,  and 
who  could  vote  at  elections  for  either 
House  of  the  Parliament  of  the  Common- 
wealth, could  also  maintain  his  right  to 
vote  upon  a  referendum  for  the  alteration 
of  the  Constitution  1  Instead  of  the 
words — 

Be  prevented  by  any  law  of  the  Common- 
wealth from  voting  at  elections  for  either  House 
of  the  Parliament  of  the  Commonwealth, 

I  would  like  to  see  the  clause  read — 

Be  prevented  by  any  law  of  the  Common- 
wealth from  voting  under  this  Constitution. 

Mr.  BARTON  (New  South  Wales).— 
The  phrase  "  voting  under  this  Constitu- 
tion "  might  be  a  little  too  wide,  because 
under  the  Constitution  other  laws  might 
be    made    under   which    a    person    would 
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come,  but  from  which  he  would  be 
excepted  for  these  special  purposes.  I 
propose  to  add  the  words  "or  in  respect 
of  a  proposed  law  for  the  alteration  of  the 
Constitution." 

Mr.  Higgins. — The  case  is  covered  by 
the  last  clause  of  the  Bill. 

Mr.  BARTON.— Yes.  That  clause  pro- 
vides that  any  proposed  law  for  the  altera- 
tion of  the  Constitution- 
Shall  be  submitted  in  each  state  to  the 
electors  qualified  to  vote  for  the  election  of 
members  of  the  House  of  Representatives. 

The  clause  originally  read  : — 

No  elector  who  has  at  the  establishment  of 
the  Commonwealth,  or  who  afterwards,  being 
an  adult,  acquires  the  right  to  vote. 

The  Drafting  Committee  have  made  that 
to  read — 

No  adult  person  who  has  or  acquires  a  right 
to  vote  at  elections  for  the  more  numerous 
House  of  the  Parliament  of  a  state, 

and  so  on.  Honorable  members  will  find 
a  similar  alteration  in  other  parts  of  the 
Bill. 

The  amendments  of  the  Drafting  Com- 
mittee in  clauses  44a  and  45  were  agreed 
to. 

Dr.  COCKBURN  (South  Australia).— 
Under  clause  46  the  seat  of  a  member  of 
either  House  of  the  Parliament  of  the 
Commonwealth  becomes  vacant  if  any 
work  is  done  or  services  rendered  by  him 
in  Parliament  for  or  on  behalf  of  any  per- 
son or  corporation.  The  Drafting  Com- 
mittee's amendment,  however,  will  make 
the  clause  read — 

Services  rendered  in  the  Parliament  to  any 
person  or  state. 

I  want  to  know  whether  the  singular 
word  "  person  "  includes  the  plural, 
and  if  the  word  would  apply  to  corpora- 
tions ?  If  it  does  not  apply  to  corpora- 
tions, the  omission  of  that  word  is  an  alter- 
ation in  substance  which  cannot  have 
been  intended. 

Mr.    HOLDER    (South    Australia).— I 

should    like    to     ask    another    question. 

There  is  nothing  in  the  Bill  empowering 

the    Speaker    or    President   to    receive  a 

[Mr.  Barton. 


salary  for  his  work  in  either  office.  Yet, 
it  is  to  be  presumed,  as  the  offices  are 
created  under  the  Constitution,  such 
salary  will  be  paid  under  the  Constitu- 
tion. Neither  is  there  a  reference  to  the 
position  of  the  Chairman  of  Commitees. 
I  should  like  to  know  whether  sub-section 
(3)  will  prevent  the  Chairman  of  Com- 
mittees from  receiving  a  salary  ? 

Mr.  BARTON  (New  South  Wales).— 
No,  there  wTould  be  no  prohibition  in 
that  respect.  The  offices  of  Speaker  and 
Chairman  of  Committees  are  not  offices  of 
profit  under  the  Crown.  They  are  parlia- 
mentary offices,  and  Parliament  has  always 
retained  a  power  over  its  own  Estimates 
to  the  extent  that  really  the  Speaker  and 
President  of  the  local  Chambers  have 
always  exercised  a  right  to  submit  their 
own  Estimates,  and  those  Estimates,  as  a 
rule,"  as  far  as  I  know  in  practice  in  my 
own  colony,  are  altogether  untouched  by 
the  Government  of  the  day.  Now,  these 
are  political  offices,  but  not  offices  of 
profit  under  the  Crown.  I  think  that 
that  is  the  principle  that  Parliament  has 
always  asserted  in  England  and  elsewhere. 
As  to  the  word  "person,"  the  British 
Interpretation  Act  of  1889,  which  will  be 
largely  applied  to  the  construction  of  this 
statute  by  the  Imperial  authorities,  pro- 
vides that  where  the  word  "person"  is 
used,  unless  the  Act  otherwise  provides, 
the  word  "  corporation "  shall  be  in- 
cluded. 

Mr.  HIGGINS  (Victoria).— If  a  man 
agrees  to  get  paid  for  services  done  in 
Parliament,  or  for  the  Commonwealth, 
and  if  he  does  the  work,  and,  having  done 
the  work,  he  resigns,  is  there  no  penalty1? 
Is  there  no  punishment  in  such  a  case  for 
a  man  who  guarantees  that  he  will  use  his 
position  in  Parliament  in  order  to  make 
money,  and,  having  made  it,  resigns  1 

Mr.  BARTON  (New  South  Wales).— No; 
and  there  is  a  reason  for  that.  If  I  recol- 
lect correctly  there  was  some  provision  in 
the  Bill  in  Adelaide  in  that  respect,  but 
that  provision  was  omitted  in  the  sitting 
of  the  Convention  at  Sydney  as  a  matter 
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of  policy.  Mr.  O'Connor  suggests  that  it 
is  <|uite  probable  that  in  such  a  case  an 
action  would  lie  at  common  law.  How- 
ever that  may  be,  the  policy  of  inserting 
such  a  provision  was  reversed  in  Sydney, 
and  therefore  the  Drafting  Committee 
could  not  frame  any  proposal  to  that 
effect. 

The  amendments  of  the  Drafting  Com- 
mittee in  clauses  4G  to  51  inclusive  were 
agreed  to. 

Mr.  GLYNN  (South  Australia).— I  de- 
sire to  ask  the  leader  of  the  Convention 
whether  he  thinks  it  advisable  to  strike 
out  of  clause  52  the  provision  in  regard  to 
navigation  and  shipping  ? 

Mr.  Bartox. — We  have  provided  for  it 
elsewhere. 

Mr.  GLYNN. — Yes  ;  I  see  that  it  is  pro- 
vided for  in  clause  97,  which  now  reads 
as  follows  : — 

The  power  of  the  Parliament  to  make  laws 
with  respect  to  trade  and  commerce  extends  to 
navigation  and  shipping,  and  to  railways  the 
property  of  any  state. 

The  only  point  I  have  some  doubt  about 
is  that  I  think  navigation  and  shipping 
in  the  Canadian  Act  refers  to  something 
very  different  from  trade  and  commerce. 
In  the  Canadian  Act  they  use  the  words 
"trade  and  commerce,"  but  there  is  a 
separate  section  dealing  with  navigation 
and  shipping. 

Mr.  Barton. — That  is  quite  correct. 

Mr.  GLYNN. — And  if  I  am  not  mis- 
taken it  refers  to  the  relations  that  would 
crop  up  under  the  Merchant  Shipping  Act 
as  to  the  load-line,  the  character  of  the 
ships  in  the  trade  and  commerce  as  carried 
on,  and  so  forth,  and  not  to  the  mere 
matter  of  trade  and  commerce,  which  is 
the  intention  of  the  trade  and  commerce 
clause  in  this  Bill. 

Mr.  Barton. — No,  not  mere  trade  and 
commerce,  but  legislation  with  regard  to 
trade  and  commerce  of  all  sorts. 

Mr.  GLYNN. — Yes  ;  general  laws  as  to 

the  class  of  vessels  that  usually  carry  goods 

and  passengers  between  different  places. 

For  instance,  as  to  whether  they  should  be 

[154] 


on  the  principle  that  the  Plimsoll  Act  de- 
termines, namely,  that  there  should  be 
only  a  certain  number  of  tons  taken  by 
certain  vessels,  and  that  there  should  be- 
an indication  of  the  load-line  of  all  vee 
and  as  to  questions  of  that  sort.  All  these 
matters,  it  seems  to  me,  come  under  "navi- 
gation and  shipping,"  and  it  would  be 
competent  for  the  Parliament  to  deal  with 
them  in  the  same  way  as  it  now  deals  with 
merchant  shipping.  However,  I  may  be 
mistaken  on  that  point ;  but  I  think  that 
that  is  the  reason  why  there  is  a  separate 
section  in  the  Canadian  Act  about  naviga- 
tion and  shipping.  As  the  clause  now 
stands,  that  power  arises  incidentally  out 
of  the  power  to  regulate  trade  and  com- 
merce generally. 

Mr.  BARTON  (New  South  Wales).— 
What  the  Drafting  Committee  have  done 
here  is  this  :  Legislation  as  to  navigation 
and  shipping  may  in  ordinary  be  regarded 
as  mere  legislation  in  regard  to  trade  and 
commerce.  There  may  be  some  doubt  abjut 
that.  In  the  British  North  American  Act 
a  separate  power  of  navigation  and  ship- 
ping is  taken.  Whether  the  matter  would 
relate  to  the  Plimsoll  load-line  or  other- 
wise does  not  create  a  very  serious  doubt, 
but  if  it  did  the  declaration  as  to  the 
extent  of  the  powrer  given  by  the  trade 
and  commerce  provisions  effectually  re- 
moves the  doubt.  So  in  clause  97,  about 
the  power  of  the  Parliament  in  respect  to 
trade  and  commerce,  it  was  stated  originally 
that  this  extends  to  railways  the  property 
of  any  state,  but  we  now  provide  that  the 
power  of  the  Parliament  to  make  laws  with 
respect  to  trade  and  commerce  "  extends 
to  navigation  and  shipping,  and  to  railways 
the  property  of  any  state."  Therefore,  any 
doubt  as  to  the  trade  and  commerce  clause 
regarding  the  navigation  and  shipping  is 
removed  by  that  declaration  as  well  as  any 
doubt  as  to  whether  the  state  railways 
were  like  other  railways,  in  regard  to  the 
trade  and  commerce  clause.  So  that  that 
declaration  relieves  us  of  the  necessity  of 
inserting  this  proviso,  and  really  leaves  the 
trade  and  commerce  clause  in  a  far  stronger 


2450  Commonwealth  of          [16  March,  1898.] 


Australia  Bill. 


and  less  limited  position  than  it  otherwise 
would  be,  because  the  mere  declaration  we 
have  put  in  clause  97  instead  of  limiting- 
makes  clear  the  full  extent  of  this  power. 
There  is  no  limit  on  the  trade  and  com- 
merce clause  whatever,  but  anything  said 
with  reference  to  it  makes  not  less  clear 
its  original  extent.  It  makes  it  also  clear 
that  the  provision  goes  to  a  certain  extent 
at  least. 

The  amendments  of  the  Drafting  Com- 
mittee in  clause  52  were  agreed  to. 

The  amendments  of  the  Drafting  Com- 
mittee in  clause  53  were  agreed  to. 

Mr.  ISAACS  (Victoria). — There  are  some 
words  in  clause  54  to  which  I  desire  to 
draw  the  attention  of  the  leader.  In 
sub-section  (4)  it  is]  provided,  in  the  last 
sentence,  with  regard  to  the  Senate's 
power  of  suggestion,  that — 

The  House  of  Representatives  may,  if  it  thinks 
fit,  make  such  omissions  or  amendments  or  any 
of  them  with  or  without  modifications. 

The  words  "if  it  thinks  fit"  are  elimi- 
nated by  the  Drafting  Committee.  I  do 
not  know  that  it  makes  any  legal  differ- 
ence in  the  meaning  of  the  provision,  but 
still  I  think  that  the  words  were  put  in 
there  with  the  object  of  showing  more 
clearly  the  difference  between  the  power 
of  suggestion  and  the  power  of  amend- 
ment. And  I  think  it  will  be  well  to 
retain  the  words.  I  do  not  think  that 
there  would  be  any  legal  difference,  so  far 
as  I  can  see  at  the  moment,  if  they  were 
omitted,  but  they  were  put  in  with  a  very 
distinct  object,  and  I  am  sure  the  presence 
of  the  words  had  weight  with  some  honor- 
able members,  as  showing  that  to  grant 
the  power  of  suggestion  was  not  as  great 
as  to  grant  the  power  of  amendment.  I 
think  it  will  be  better  to  leave  in  the 
words. 

Mr.  BARTON  (New  South  Wales).— On 
this  clause  I  should  like  to  point  out  two 
things.  First,  instead  of  saying  at  the 
beginning — 

Proposed  laws  appropriating  any  part  of  the 
public  revenue  or  moneys,  or  imposing  taxation 
shall  originate  in  the  House  of  Representatives, 
[Mr.  Barton. 


wre  have  said — 

Proposed  laws  appropriating  revenue  '  or 
moneys  or  imposing  taxation  shall  not  originate 
in  the  Senate. 

The  object  of  that  amendment  is  to  make 
it  clear  that  the  first  three  paragraphs  in 
clause  53  are  intended  as  limitations  on 
the  power  of  the  Senate,  while  the  fourth 
paragraph  is  the  power  of  suggestion, 
which  has  been,  to  some  extent,  a  com- 
pensatory power  granted  under  the  Con- 
stitution. As  to  my  honorable  friend's 
suggestion,  there  is  no  real  difference  in 
the  meaning  of  the  Bill  whether  the  words 
"if  it  thinks  fit"  are  or  are  not  inserted. 
Both  the  old  form  and  the  new  form  make 
it  clear  that  the  House  of  Representatives 
may  do  what  it  likes  with  suggested  omis- 
sions or  suggested  amendments — that  it 
can  take  them  or  reject  them,  or  modify 
them  and  take  them.  I  have  no  objection 
to  the  insertion  of  the  words  "  if  it  thinks 
fit"  if  my  honorable  friend  thinks  it 
really  is  an  advisable  thing  to  do. 

Mr.  Isaacs. — I  think  it  is. 

Mr.  BARTON.— If  my  honorable  friend 
thinks  it  is  a  politic  thing  to  do,  and  he 
moves  an  amendment,  I  will  accept  it. 

Mr.  ISAACS. — I  beg  to  move — 

That  the  words  "  if  it  thinks  fit  "  be  inserted 
after  the  word  "may"  last  occurring  in  sub- 
section (4)  of  clause  53. 

The  amendment  was  agreed  to. 

The  amendments  of  the  Drafting  Com- 
mittee in  clause  54,  as  amended,  were 
agreed  to. 

Mr.  ISAACS  (Victoria).— I  would  like 
to  ask  my  honorable  friend  (Mr.  Barton) 
if  he  has  considered  whether  the  word 
"  matter,"  in  the  first  paragraph  of 
clause  55,  refers  to  taxation  or  to  the 
imposition  of  taxation*?  The  paragraph 
reads  : — 

Laws  imposing  taxation  shall  deal  only  with 
the  imposition  of  taxation,  and  any  provision 
therein  dealing  with  any  other  matter  shall  be 
of  no  effect. 

If  it  refers  to  taxation,  it  leaves  a  sort  of 
hiatus.  If  the  word  "matter"  means  the 
imposition  of  taxation,  it  is  perfect ;  but, 
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if  it  means  other  than  taxation,  it   would 
leave  untouched  the  question  of  taxation. 

Mr.  BARTON  (New  South  Wales).— I 
quite  appreciate  what  my  honorable  friend 
lias  suggested,  but  I  think,  on  considera- 
tion, he  will  see  that  the  words  ''any  other 
matter"  must  refer  to  any  other  matter 
than  the  imposition  of  taxation.  I  have 
no  doubt  about  it.  I  do  not  know  whether 
my  honorable  friend  retains  any  doubt 
about  it,  but  I  should  think  it  is  quite 
clear. 

Mr.  Isaacs. — If  my  honorable  friend  is 
dear  about  it,  I  am  satisfied. 

The  amendments  of  the  Drafting  Com- 
mittee in  clause  55  were  agreed  to. 

Clause  56. — A  vote,  resolution,  or  proposed 
law  for  the  appropriation  of  revenue  or  moneys 
shall  not  be  passed  unless  the  purpose  of  the 
appropriation  has  in  the  same  session  been 
recommended  by  message  of  the  Governor- 
General  to  the  House  in  which  the  proposal 
originated. 

Mr.  KINGSTON  (South  Australia).— 
I  would  like  to  ask  the  leader  of  the  Con- 
vention whether  he  thinks  it  would  not  be 
better,  instead  of  using  the  words  "  to  the 
House  in  which  the  proposal  originated," 
to  make  the  clause  run — 

Recommended  by  message  of  the  Governor- 
General  to  the  House  of  Representatives  ? 

Mr.  Barton. — No,  that  is  what  the 
committee  refused  to  accept. 

Mr.  Isaacs. — We  moved  that,  and  it 
was  not  accepted. 

The  CHAIRMAN.— That  is  not  a  draft- 
ing amendment. 

Mr.  KINGSTON.— Is  not  there  any 
possibility  of  moving  it  now  1 

The  CHAIRMAN.— No. 

Mr.  KINGSTON.— It  raises  a  doubt  as 
to  what  we  mean. 

Mr.  Barton. — I  voted  to  confine  it  to 
the  House  of  Representatives,  but  the 
committee  of  the  whole  thought  otherwise, 
and  we  followed  their  decision. 

Mr.  KINGSTON.— In  its  present  shape 
it  raises  a  very  considerable  doubt  as  to 
the  intention  of  the  Bill.  We  provide  in 
clause  53,  in  the  clearest  possible  terms — 


in  fact,  it  is  almost  tential  amend- 

ment— that    proposed    laws  appropriating 

revenue  ox  moneys  "shall  not  originate 

in  the  we  had  previously 

declared  that  they  "shall  originate  in  the 

House  of   Representatives."     This   oil 

if  continued    in    its    present  shape,  would 

Ht  that,  as   th  cannot    - 

Date  laws  for  the  appropriation  of  revenue 
or  moneys,  it  may  do  something  in  that 
direction  by  votes  or  resolutions.  Other- 
wise the  form  in  which  we  find  the  pro- 
vision is  incapable  of  its  fullest  literal 
meaning,  and  I  should  be  very  glad  to 
see  an  alteration  made  of  the  character 
which  the  leader  desired. 

The  CHAIRMAN.— I  do  not  think  any 
such  amendment  can  be  put.  We  ha 
mandate  from  the  Convention  to  consider 
drafting  amendments  suggested  by  the 
Drafting  Committee,  and  amendments 
consequent  thereon  of  a  drafting  nature 
only,  with  the  exception  of  two  clauses ; 
and  the  amendment  which  has  been  sug- 
gested by  the  committee  seems  to  me  to 
be  identical  in  meaning  with  that  arrived 
at  by  the  Convention. 

Mr.  KINGSTON. — I  bow  most  cheer- 
fully to  your  ruling,  sir.  I  was  only  ven- 
turing to  point  out  the  position. 

Mr.  Barton. — I  should  have  been  glad 
if  it  had  been  the  other  way,  but  of  course 
it  has  been  decided. 

The  amendments  of  the  Drafting  Com- 
mittee in  clause  56  were  agreed  to. 

Mr.  BARTON  (New  South  Wales).— I 
would  like  to  ask  you,  sir,  to  omit  three 
words  from  the  amendment  suggested  by 
the  Drafting  Committee  in  the  third  para- 
graph of  clause  57.  It  will  not  interfere 
with  any  one  else's  amendment,  because  it 
is  a  clerical  one.  In  the  last  line  but 
three  of  the  clause  it  says  — 

If  the  proposed  law  with  the  amendments,  if 
any,  so  carried,  is  affirmed  hy  a  majority  of 
three-fifths  of  the  members  present  and  voting 
thereon. 

I  think  the  words  "a  majority  of"  were 
struck  out  in  the  committee.  At  any  rate, 
they  are  unnecessary,  and  we   have  not 
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used  them  in  the  prior  part  of  the  clause; 
and  I  would  ask  you,  sir,  to  leave  them 
out,  so  that  it  may  read  "  If  the  proposed 
law  is  affirmed  by  three-fifths,"  which  is 
quite  sufficient,  I  think,  for  the  purpose. 
It  is  just  a  clerical  alteration,  and  we  per- 
haps had  no  right  to  put  it  in. 

Mr.  ISAACS  (Victoria).— There  is  just 
one  case  I  would  like  to  put  before  Mr. 
Barton,  and  to  ask  him  whether  he  has 
considered  it.  This  clause  is  a  little  bit 
complicated  altogether. 

Mr.  Barton. — We  have  tried  to  make 
the  clause  less  complicated,  but  the  com- 
plication is  inherent  in  the  nature  of  the 
clause. 

Mr.  ISAACS.— The  case  I  would  like  to 
put  before  Mr.  Barton  is  this :  Sup- 
pose a  Bill,  not  a  Money  Bill,  is  passed  by 
the  House  of  Representatives,  and  amend- 
ments are  proposed  by  the  Senate  and 
agreed  to  by  the  House  of  Representatives 
with  amendments  which  are  not  agreed  to 
by  the  Senate,  are  such  circumstances  met 
by  this  clause  ? 

Mr.  Barton. — What  part  of  the  clause 
are  you  referring  to  1 

Mr.  ISAACS.— The  last  part,  which 
reads — 

The  members  present  at  the  joint  sitting  may 
deliherate  and  shall  vote  together  upon  the 
proposed  law  as  last  proposed  by  the  House  of 
Representatives  and  upon  the  amendments,  if 
any,  which  have  been  made  therein  by  the 
Senate  and  not  agreed  to  by  the  House  of 
Representatives,  and  any  such  amendments, 

&c.  That  contemplates  amendments  by 
the  Senate  being  rejected,  but  I  am  speak- 
ing of  the  other  case,  of  amendments  made 
by  the  Senate  being  accepted  with  amend- 
ments. This  is  an  important  matter,  be- 
cause it  seems  to  narrow  down  the  point  of 
difficulty. 

Mr.  BARTON  (New  South  Wales).— 
According  to  the  order  of  Parliament  in 
New  South  Wales,  though  I  do  not  know 
whether  the  same  order  is  observed  in  the 
other  colonies,  the  Legislative  Assembly 
can  amend  amendments  by  the  Legislative 
Council,  but  cannot  go  outside  and  travel 
[Mr.  Barton. 


into  other  parts  of  the  Bill.  We  take  the 
words  quoted  by  Mr.  Isaacs  to  mean  that 
if  the  House  of  Representatives  amend 
amendments  made  by  the  Senate,  the 
House  of  Representatives  do  not  agree  to 
the  amendments  made  by  the  Senate. 

Mr.  Isaacs. — The  case  I  take  is  where 
the  House  of  Representatives  agree  to 
amendments  with  amendments. 

Mr.  BARTON. — You  can  agree  to  a 
Council's  amendments  with  amendments, 
but  that  is  only  the  technical  form. 
Under  the  circumstances  it  cannot  be 
said  that  the  House  of  Representatives,  in 
the  broad  sense  of  the  term,  agree  to  the 
Council's  amendment.  The  joint  sitting 
could  consider  the  whole  of  the  amend- 
ments proposed  by  both  Houses  when 
amendments  have  not  reached  the  state 
of  being  absolutely  agreed  to. 

Mr,  Isaacs. — In  that  case  the  House  of 
Representatives  would  not  have  power  to 
deliberate  on  the  amendments  requested 
by  the  Senate. 

Mr.  BARTON.— Possibly  that  might 
be  so.  Where  the  Senate  made  an  amend- 
ment, and  the  House  of  Representatives 
amended  that  amendment,  the  difficulty 
to  that  extent  wyould  be  narrowred  down, 
But  I  do  not  think  that  is  a  matter 
which  need  occasion  serious  difficulty.  I 
have  no  objection  to  an  amendment  which 
makes  the  matter  clearer,  but  I  do  not 
think  it  would  be  any  practical  import- 
ance under  the  clause.  The  case  might 
be  met  by  inserting  after  the  words  "  with 
the  amendments,  if  any,"  the  words  "  and 
not  agreed  to  by  the  other  House." 

Mr.  DEAKIN  (Victoria).— If  I  might 
suggest,  the  difficulty  would  be  met  by 
simply  altering  the  words  "and  not  agreed 
to"  to  "so  far  as  they  have  not  been 
agreed  to  by  the  House  of  Representa- 
tives." That  leaves  before  the  joint  sit- 
ting, first,  the  proposed  Bill,  and  then  the 
amendments  of  the  Senate  wThich  have  not 
been  agreed  to. 

Sir  Edward  Braddox. — I  take  it  that 
what  Mr.  Deakin  suggests  is  practically 
what  Mr.  Barton  means. 
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Mr.  DEAKIN.— The  suggestion  of  Mr. 
Barton  is  quite  good  so  far  as  it  goes.  It 
provides  for  amendments,  but  not  for 
amendments  on  amendments,  which  are  a 
frequent  occurrence. 

Mr.  BARTON  (New  South  Wales).— 
On  the  suggestion  made  by  Mr.  Isaacs,  I 
feel  no  difficulty  in  agreeing  to  the  omis- 
sion of  the  word  "the"  before  "amend- 
ment," and  the  words  "therein  by  the 
Senate." 

Mr.  GLYNN  (South  Australia).  —  I 
would  like  to  ask  the  leader  of  the  Con- 
vention whether  if  amendments  are  sent 
from  the  Senate  to  the  House  of  Repre- 
sentatives, and  amendments  are  made  by 
the  House  of  Representatives  in  a  way  the 
Senate  will  not  agree  to,  will  the  original 
amendment,  as  it  comes  down,  be  put  in 
the  joint  sitting  as  a  substantive  proposi- 
tion, and  the  amendment  on  the  amend- 
ment also  put  as  a  substantive  proposition  ? 
If  they  are  not  put  disjointly  in  that  way 
it  will  be  within  the  power  of  the  House  of 
Representatives,  by  amending  an  amend- 
ment sent  by  the  Senate,  to  prevent  the 
original  amendment  of  the  Senate  ever 
being  put  in  the  state  it  originally  stood 
to  the  joint  committee. 

The  amendment  of  the  Drafting  Com- 
mittee's amendment  omitting  the  words 
"a  majority  of"  was  agreed  to. 

Mr.  KINGSTON  (South  Australia).— 
I  would  ask  the  leader  of  the  Convention 
to  consider  whether  it  is  sufficiently  clear 
that  what  is  provided  for  is  :  (1)  The 
proposed  law,  (2)  the  amendments  agreed 
to,  and  (3)  the  amendments  decided  upon 
by  the  joint  sitting?  It  seems  to  me,  looking 
at  the  clause  hurriedly,  that  it  only  pro- 
vides for  (1)  and  (3) — the  proposed  law, 
with  the  amendments  proposed  at  the 
conference ;  and  not  for  the  intermediate 
stage,  the  amendments  which  have  been 
agreed  to  between  the  two  Houses. 

Sir  John  Forrest. — Would  they  not  be 
in  the  Bill  ? 

Mr.  Barton. — They  are  included  in  the 
words  "as  last  proposed  by  the  House  of 
Representatives." 


Mr.  KINGSTON.— They  may  be. 

Mr.  SYMON  (South  Australia).— Would 
it  not  be  better  to  avoid  any  ambiguity 
by  saying  "as  last  agreed  to  by  the  House 
of  Representatives"?     That  would  c 
it  absolutely. 

Mr.  Barton. — The  House  of  Represen- 
tatives may  have  disagreed  with  some  of 
the  amendments  and  adopted  others,  and 
thus  the  Bill  is  not  the  Bill  "as  last  agreed 
to  by  the  House  of  Representatives." 

The  amendments  of  the  Drafting  Com 
mittee  in  clause  57,  as  amended,  were 
agreed  to. 

The  amendments  of  the  Drafting  Com- 
mittee in  clauses  58  to  61  were  agreed  to. 

Mr,  BARTON  (New  South  Wales).-! 
wish  to  make  a  verbal  amendment  in 
clause  62.  The  words  "  from  time  to 
time,"  which  I  have  been  industriously 
facing  in  this  Bill,  have  escaped  me,  and 
I  wish  to  omit  them  from  clause  62.  I 
beg  to  move — 

That  the  words  "  from  time  to  time "  be 
struck  out. 

The  amendment  was  agreed  to. 

The  Drafting  Committee's  amendments 
in  clauses  63  to  73  were  agreed  to. 

Mr.  GLYNN  (South  Australia).— Upon 
clause  74  T  should  like  to  ask  what  is  the 
position  as  regards  appeals  ?  Is  it  not  that 
the  High  Court  shall  have  jurisdiction  to 
hear  all  appeals  from  state  courts  and 
courts  of  subordinate  jurisdiction,  but  that 
the  powers  of  courts  with  appellate  juris- 
diction, such  as  the  High  Court,  may -be 
cut  down  by  the  Parliament?  There  is jl 
concurrent  right  of  appeal  from  state 
courts  directly  to  the  Privy  Council. 

Mr.  Barton. — Yes,  that  is  dealt  with  in 
the  proviso  to  clause  73. 

Mr.  GLYNN.— But  the  appeal  from 
the  High  Court  may  be  abrogated  by  .tlie 
Parliament  ? 

Mr.  Barton.  — There  may  be  excep- 
tions. That  is  what  the  committee  de- 
liberately  passed. 

Mr.  GLYNN. — But  the  appeal  from  a 
state  court  direct  to  the  Privy  Council 
cannot  b«  abrogated  by  the  Parliament. 
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Mr.  Barton. — I  should  say  so.  The 
proviso  to  clause  73  states  that — 

But  no  exception  or  regulation  prescribed  by 
the  Parliament  shall  prevent  the  High  Court 
from  hearing  and  determining  any  appeal  from 
the  Supreme  Court  of  a  state  in  any  matter  in 
which  at  the  establishment  of  the  Common- 
wealth an  appeal  lies  from  such  Supreme 
Court  to  the  Queen  in  Council. 

I  think  that  makes  the  meaning  quite 
clear. 

Mr.  GLYNN.— I  do  not  think  it  does. 
What  the  leader  has  quoted  was  simply  a 
proviso  to  prevent  the  abrogation  of  the 
appeal  from  a  state  court  to  the  High 
Court. 

Mr.  Barton. — It  leaves  the  state  Parlia- 
ment with  jurisdiction,  but  would  prevent 
the  Commonwealth  Parliament  from  taking 
away  the  right. 

Mr.  GLYNN. — I  want  to  point  out  that 
what  appears  to  me  to  be  the  reading  of 
the  clause  is  that  the  Parliament  has 
power  to  abolish  appeals  from  the  High 
Court  to  the  Privy  Council.  Clause  74 
provides  that — 

This  Constitution  shall  not  impair  any  right 
which  the  Queen  may  be  pleased  to  exercise,  by 
virtue  of  Her  Royal  prerogative,  to  grant  spe- 
cial leave  of  appeal  from  the  High  Court  to  Her 
Majesty  in  Council.  But  the  Parliament  may 
make  laws  limiting  the  matters  in  which  such 
leave  may  be  asked. 

That  means  that  they  may  make  laws 
limiting  the  cases  in  which  appeals  will  lie 
from  the  High  Court  to  the  Privy  Council. 
Parliament  has  no  power  to  make  laws 
limiting  the  cases  in  which  an  appeal  may 
be  asked  from  a  state  court  direct  to  the 
Privy  Council.  I  do  not  know  whether 
that  is  intended. 

Mr.  Barton. — Yes ;  we  have  no  power 
to  interfere  with  that. 

Mr.  GLYNN.— That  is  the  point.  A 
great  many  honorable  members  under- 
stood that  the  right  of  appeal  from  a  state 
court  or  from  the  High  Court  direct  to 
the  Privy  Council  could  be  abrogated  by 
Parliament,  whereas  under  the  clause  as 
it  now  stands,  it  would  be  beyond  the  com- 
petence of  Parliament  to  abolish  appeals 
[Mr.  Glynn. 


from   a  state  court  direct    to   the    Privy 
Council. 

Mr.  BARTON  (New  South  Wales).— 
The  Drafting  Committee  could  nob  inter- 
pret the  intentions  of  the  Convention, 
excepting  in  so  far  as  they  found  them 
expressed  in  the  Bill,  in  the  amend- 
ments, or  in  the  debates.  We  have 
endeavoured  to  give  effect  simply  to 
what  the  Convention  have  said  and  done. 
This  is  the  position — that  the  High 
Court  has  jurisdiction,  but  not  exclu- 
sive jurisdiction,  in  cases  in  which  the 
Judges  exercise  the  original  jurisdiction 
of  the  High  Court,  over  appeals  from  any 
other  federal  court,  or  court  exercising 
federal  jurisdiction,  from  state  courts,  as 
laid  down  in  sub-section  (2),  and  from  the 
Inter-State  Commission,  on  matters  of  law. 
In  these  respects,  excepting  as  qualified  by 
the  right  of  appeal  to  the  Privy  Council, 
the  judgment  of  the  High  Court  is  to  be 
final  and  conclusive.  Parliament  can  take 
away  from  that  power  of  the  High  Court, 
from  time  to  time,  by  imposing  exceptions 
and  limitations.  Then,  in  furtherance  of  an 
amendment  moved  by  the  Hon.  Mr.  Glynn, 
we  exclude  the  Parliament  from  making 
any  exceptions  or  regulations  such  as  would 
prevent  the  Supreme  Court  of  a  state 
from  appealing  to  the  High  Court  where 
before  the  establishment  of  the  Common- 
wealth it  had  the  right  of  appealing  to 
the  Privy  Council.  Then  we  limit  that 
by  saying  — and  these  are  all  interpreta- 
tions of  the  Drafting  Committee — that  the 
conditions  as  to  appeals  to  the  Queen  in 
Council  shall  apply  to  appeals  from  the 
several  courts  to  the  High  Court.  We 
further  provide  that  in  matters  which 
involve  the  interpretation  of  this  Con- 
stitution, or  the  Constitution  of  a  state, 
and  which  do  not  involve  the  interests 
of  some  other  part  of  Her  Majesty's 
dominions,  the  decision  of  the  High  Court 
shall  not  be  appealed  against.  We 
have  incorporated  with  the  Hon.  Mr. 
Symon's  amendment  Sir  Joseph  Ab- 
bott's amendment.  We  prevent  the 
Queen's  prerogative  from   being  impaired 
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excepting  in  so  far  as  these  express  pro- 
visions may  interfere  with  them,  and  that 
was  the  intention.  The  prerogative  which 
wc  preserve  is  the  Queen's  right  to  grant 
special  leave  to  appeal  to  the  Privy  Coun- 
cil, and  that  is  really  the  right  of  the 
Privy  Council  itself.  We  cannot  give  the 
Parliament  direct  power  to  interfere  with 
tli"  prerogative — at  least  we  do  not  think 
it  would  be  right  to  do  so,  but  we  give 
the  Parliament  power  to  limit  the  mat 
tors  in  which  a  subject  may  petition  for 
leave  to  appeal.  In  that  respect  we 
carry  out  Mr.  Symon's  amendment.  The 
right  to  grant  special  leave  to  appeal  is 
only  to  continue  until  Parliament  other- 
wise provides.  There  is  one  matter  of 
practice  that  I  would  refer  to,  and  that  I 
think  may  modify  to  some  extent  the 
views  that  Mr.  Glynn  has  expressed.  The 
Privy  Council  have  always  refused  to 
grant  leave  to  appeal  in  any  instance 
where  a  case  might  have  gone  through  a 
local  court,  but  had  not  done  so.  In  New 
South  Wales,  on  the  equity  side,  an 
appeal  lies  direct  from  the  Supreme  Court, 
even  where  the  Judge  is  a  Judge  of  first 
instance,  but  it  is  the  practice  of  the  Privy 
Council  not  to  grant  special  leave  to 
appeal  where  a  case  might  have  gone 
through  a  local  Supreme  Court.  There  is, 
therefore,  that  protection.  At  any  rate, 
Mr.  Glynn,  in  his  speech,  referred  to 
matters  of  policy,  in  which  the  Drafting 
Committee  could  not  interfere. 

Mr.  SYMON  (South  Australia).— It 
appears  to  me  that  the  point  to  which  the 
Hon.  Mr.  Glynn  has  directed  attention 
will  not,  in  practice,  arise  at  all.  The  in- 
tention certainly  was,  not  to  multiply 
appeals,  or  to  give  an  alternative  option 
to  an  appellant  in  a  state  court  to  appeal 
either  direct  to  the  Privy  Council  or  to 
the  High  Court.  We  have  dealt  simply 
with  appeals  from  the  High  Court  to  the 
Privy  Council.  Under  clause  73,  a  general 
jurisdiction  in  regard  to  appeals  is  given 
to  the  High  Court.  The  natural  anxiety  of 
the  honorable  member  is  that  there  should 
be  a  power  in  the  Parliament  to  put  an  end 


to  appeals  direct  from  the  Supreme  < 
of  a  state  to  the  Privy  Council  without 
gOHBg,  of  romse,  through  the  llijh  Court. 
It  appease  to  me  that  under  clause  73  the 
appeal  direct  to  the  Privy  Council  is  prac- 
tically abolished. 

Mr.  Barton.      Under  the  new  clause  73. 

Mr.  SYMON. — Yes,  and  for  this  reason, 
that  the  unvarying  practice  of  the  Privy 
Council  is  to  refuse  to  graut  leave  of  ap- 
peal from  a  court  when  there  is  already  in 
existence  a  court  in  that  state  to  « 
the  appeal  may  be  made. 

Mr.     IIaimon. — The    only    exception    I 
know  of  is  the  equity  jurisdiction  exeiv 
by  a  single  Judge  in  New  South  Wales. 

Mr.  SYMON".— Yes,  that  is  the  only 
exception.  The  point  was  raised  in  a  case 
that  went  home  from  Victoria  regarding 
the  Garden  Gully  mine  and  something  else. 

Mr.  Higgins. — It  was  a  case  as  to  gold 
on  private  property. 

Mr.  SYMON.  —The  invariable  practice 
of  the  Privy  Council  would  be  followed, 
and  they  would  refuse  to  grant  leave  to 
appeal  until  the  appellate  jurisdiction  of 
the  colony  was  exhausted.  In  practice, 
therefore,  clause  73  would  have 
exactly  the  effect  that  my  honor- 
able friend  anticipates,  and  it  is  unne- 
cessary to  use  any  express  words  for  the 
purpose  of  providing  for  the  abolition  of 
the  appeal  now  existing  from  the  court 
of  a  state  direct  to  the  Privy  Council,  or 
to  say  that  Parliament  may  abolish  it.  If 
it  was  intended  to  do  that  the  proper 
course  would  be  to  insert  after  the  word 
"conclusive,"  in  clause  73,  the  words 
"and  no  appeal  shall  lie  direct  to  the 
Privy  Council  from  any  of  the  courts 
enumerated  in  paragraphs  (1),  (2),  and 
(3)."  The  clause  as  it  stands  will  pro- 
bably give  effect  to  what  has  been  the 
intention  of  the  committee  throughout. 
I  would  suggest,  however,  to  Mr.  Barton 
that  he  should  insert  some  words  in  clause 
74  after  the  word  "  matters."  If  I  may 
say  so,  I  think  this  a  more  dexterous,  and, 
to  use  an  expression  which  we  have 
already    heard,    more    mannerly    way    of 
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putting  the  power  of  the  Federal  Parlia- 
ment into  the  clause  than  before.  I  would 
suggest  that  after  the  word  "matters" 
the  following  words  be  inserted  : — "  if 
any,"  so  as  to  make  it  clear  that  the 
amendment  I  moved  gives  this  power  to 
the  Commonwealth  Parliament  if  they 
choose  to  exercise  it.  They  might  so  limit 
it  as  to  limit  it  away  altogether.  A  reader 
of  the  clause,  who  has  interest  in  seeing 
that  the  Federal  Parliament  has  this  power, 
might  not  so  readily  understand  it  as  it  is. 

Mr.  BARTON  (New  South  Wales).— 
The  honorable  member  means  that  if 
Parliament  goes  on  limiting  such  matters 
until  the  end,  and  there  is  only  one  left, 
it  might  leave  out  that  one. 

Mr.  Sy/mon. — I  do  not  say  that  a  lawyer 
would  say  that. 

Mr.  BARTON.— I  think  that  would 
only  occur  to  a  lawyer.  I  think  that  there 
is  a  reasonable  construction  which  a  court 
will  have  to  put  upon  these  words,  and 
that  there  will  be  no  difficulty. 

Mr.  Kingston. — This  will  have  to  be 
considered  by  lawyers. 

Mr.  BARTON.— Of  course.  I  think 
we  had  better  leave  it  as  it  is.  I  have  no 
doubt  as  to  the  construction. 

The  amendments  in  clause  74  were 
agreed  to. 

Mr.  SYMON  (South  Australia).—!  wish 
to  direct  attention  to  sub-section  (4)  in 
clause  75. 

Mr.  Barton. — That  is  merely  a  mis- 
print. 

Mr.  HIGGINS  (Victoria).— Is  it  clear 
that  "  affecting  consuls "  means  only 
affecting  consuls  as  consuls.  I  do  not 
suppose  there  would  be  one  law  as  to  con- 
suls in  a  civil  proceeding  and  another  law 
for  other  persons  ? 

Mr.  Barton. — If  my  honorable  friend 
reads  on  he  will  see  that  it  is  clear  that 
this  only  refers  to  consuls  in  their  repre- 
sentative capacity. 

The  amendments  of  the  Drafting  Com- 
mittee in  clauses  75  to  80  were  agreed  to. 

Clause  01a. — Of  the  net  revenue  of  the  Com- 
monwealth from  duties  of  customs  and  of  excise 
[Mr.  Symon. 


not  more  than  four-twentieths  shall  be  applied 
towards  the  maintenance  and  continuance  of 
departments  transferred  to  the  Commonwealth, 
and  not  more  than  one-twentieth  shall  be  ap- 
plied towards  the  other  expenditure  of  the 
Commonwealth.    ..... 

Sir  EDWARD  BRADDON  (Tasmania). 
— I  beg  to  move — 

That  clause  91a  be  amended  by  omitting 
from  "  four-twentieths "  inclusive  to  end  of 
paragraph,  and  inserting  "  one  -fourth  shall  be 
applied  annually  by  the  Commonwealth  towards 
its  expenditure." 

There  is  one  trifling  matter  of  substance 
in  the  amendment  I  proposed,  and  one 
which  I  am  sure  will  commend  itself  to  all 
honorable  members.  In  clause  91a,  as  it 
wras  passed,  it  was  provided  that  five- 
twentieths  of  the  net  revenue  from  Cus- 
toms and  Excise  should  be  applied  to  the 
expenses  of  the  Commonwealth ;  but  I 
think,  unfortunately,  the  five-twentieths 
were  divided  into  two  amounts  of  one- 
twentieth  and  four-twentieths,  and  inas- 
much as  we  have  passed  this  clause 
in  perpetuity,  or  until  the  Constitution 
comes  to  be  amended,  I  think 
there  is  in  this  an  absence  of  elas- 
ticity that  we  ought  to  apply  to  the 
clause.  It  might  happen  as  the  clause 
now  stands  that  if  it  were  passed  into  law 
the  purposes  for  which  one-twentieth  of 
the  revenue  is  to  be  set  aside  would  not 
be  provided  for  by  the  one-twentieth, 
while  the  four-twentieths  provided  for  the 
other  expenses  of  the  Commonwealth 
would  be  greatly  in  excess  of  the  require- 
ments of  the  Commonwealth.  It  would  be 
preferable  that,  for  the  Commonwealth 
expenditure,  there  should  be  set  aside  a  sum 
not  exceeding  one-fourth  of  the  Customs 
net  revenue,  leaving  the  balance,  what- 
ever it  might  be — a  balance  certainly  of 
three-fourths,  and  possibly  at  first  of  more 
than  three-fourths — to  be  distributed 
amongst  the  states. 

Mr.  BARTON  (New  South  Wales).— I 
was  sincerely  gratified  when  I  heard  that 
Sir  Edward  Braddon  said  he  was  prepared 
to    move    this    amendment.     It    is    the 
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inelasticity  of  the  clause  as  it  stood  which 
has  provoked  the  most  hostile  criticism. 
There  are,  of  course,  a  very  large  number  of 

critics  who  agree  that  it  would  be  wise  to 
afford  some  sort  of  guarantee  to  the  states. 
While  1  have  been  against  the  principle  of 
a  guarantee,  1  now  accept  that  principle 
as  carried  by  the  Convention ;  hut  those  who 
agree  with  the  piarantee  are  not  disposed 
to  agree  with  the  clause,  for  the  reason 
that  Sir  Edward  Braddon  has  clearly 
pointed  out :  That  while  you  restrict  one- 
twentieth  to  the  original  powers  and  four- 
twentieths  to  the  maintenance  and  exten- 
sion of  departments,  the  four-twentieths 
may  leave  a  large  surplus,  while,  at  the 
same  time,  the  one-twentieth  would  be 
exceeded,  and  there  would  be  no  means 
to  apply  the  surplus  on  the  one 
hand  to  the  deficiency  on  the  other. 
That  will  create  a  serious  embarrassment 
in  the  Commonwealth  finances.  It  is 
simply  to  a  void  that  embarrassment,  while 
preserving  what  is  due  to  the  states,  that 
this  amendment  has  been  proposed.  So 
far  as  the  states  are  concerned,  under  the 
amendment  they  will  receive  precisely 
what  they  would  have  received  had  the 
clause  stood  in  its  original  form. 

Mr.  HOLDER  (South  Australia).— I  do 
not  object  to  the  alteration.  With  a  Tariff 
producing  £6,000,000  it  practically  means 
that  instead  of  the  Commonwealth  being 
able  to  spend  £300,000  as  a  maximum 
upon  new  expenditure,  and£l,  200,000  upon 
works  and  services  taken  over,  they  will 
be  able  to  spend  on  the  whole  £1,500,000. 
So  that  there  will  be  the  same  amount  re- 
turnable to  the  states  in  any  case.  There 
is,  however,  another  matter  in  the  next 
paragraph  which  is  of  importance,  and  to 
which  I  should  like  to  refer.  The  clause 
as  it  stands  provides  that  the  balance  un- 
expended by  the  Commonwealth  shall  be 
paid  over  to  the  states.  That  may  fairly 
be  taken  to  mean  the  balance  after  the 
one-fourth  has  been  appropriated  by  the 
Commonwealth — that  three  fourths  shall 
be  paid  over  to  the  states. 

Mr.  Higgins. — No  more. 


Mr.  HOLDER.— Yes.  What  I  want  to 
provide  is  that  the  whole  of  the  unex- 
pended balance  shall  be  paid  over  t<>  the 
states.     For  thai  reason  1  should  like  the 

Drafting  Committee  to  adhere  to  the 
original  wording  <>f  the  clause. 

Mr.  Barton. — What  we  intend  the 
amendment  to  mean  is  that  the  whole  of 
the  unexpended  balance  of  the  Common- 
wealth shall  be  paid  over  to  the  states. 

Mr.  HOLDER.— I  understand  it  to 
mean  the  balance  of  the  revenue  collected, 
less  one-fourth. 

Mr.  HARTON.— If  my  honorable  friend 
will  refer  back  he  will  see  that  not  more 
than  one-fourth  shall  be  appropriated  by 
the  Commonwealth.  If  less  than  one- 
fourth  is  appropriated,  the  unexpended 
balance,  which  may  be  more  than  three- 
fourths,  will  go  back  to  the  states. 

The  amendment  of  Sir  Edward  Hraddon 
was  agreed  to. 

The  amendments  of  the  Drafting  Com- 
mittee in  clauses  92  to  96  were  agreed  to. 

Mr.  BARTON  (New  South  Wales).— 
In  pursuance  of  a  promise  which  I 
made  to  the  committee  when  the  Inter- 
State  Commission  was  being  discussed, 
I  have  a  new  clause  to  propose.  It  was 
then  pointed  out  by  the  right  honorable 
member  (Mr.  Kingston)  that,  inasmuch  as 
such  important  powers  had  been  given  to 
the  Inter-State  Commission,  we  might  well 
go  back  to  some  of  the  clauses  providing 
for  their  tenure  of  office,  which  had  been 
suggested  by  the  Constitutional  Com- 
mittee in  Adelaide,  and  rejected,  because 
at  the  time  the  Inter-State  Commission 
had  not  been  given  as  much  power  as  has 
since  been  given  to  it.  It  seemed  to  be 
thought  that  there  should  be  some  formal 
definition  of  the  appointment,  the  tenure  of 
office,  the  terms  of  removal,  and  the  remu- 
neration of  the  commission.  I  have,  there- 
fore, drafted  a  clause  which  is  not  so  wide 
as  that  brought  forward  in  Adelaide,  which 
limits  the  term  of  appointment  to  two 
years,  makes  the  members  of  the  commis- 
sion removable  within  that  time  by  the 
Governor-General    in    Council,    upon    an 
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address  from  both  Houses  of  the  Parlia- 
ment in  the  same  session  praying  for  their 
removal,  upon  the  ground  of  misbehaviour 
or  incapacity,  and  providing  that  they 
shall  receive  such  remuneration  as  the 
Parliament  may  fix,  which  remuneration 
is  not  to  be  altered  during  their  continu- 
ance in  office. 

Sir  John  Forrest. — Can  they  be  re- 
appointed ? 

Mr.  BARTON.— Yes.  There  is  no 
necessity  to  give  power  for  re-appoint- 
ment. 

Sir  John  Forrest. — What  does  that 
word  "  proved  "  mean  1 

Mr.  BARTON.— Parliament  shall  deem 
the  charge  proved  before  it  presents  an 
address.  The  right  honorable  member 
will  remember  that  when  we  were  discuss- 
ing the  tenure  of  office  of  the  Judges, 
we  amended  the  clause  then  before  the 
committee  to  make  it  read  similarly  to 
this  clause,  in  order  to  carry  out  the  view 
of  the  honorable  and  learned  member  (Mr. 
Isaacs),  that  it  ought  not  to  be  competent 
for  a  Judge  to  appeal  to  the  Bench  against 
his  being  dealt  with  by  the  Parliament; 
but  that,  on  the  other  hand,  there  should  be 
some  security  that  the  Parliament  should 
take  means  to  have  the  charge  proved 
before  it  presented  an  address.  I  there- 
fore beg  to  move — 

That  the  following  stand  a  clause  of  the 
Bill  :— 

The  members  of  the  Inter-State  Commission  — 

i.  Shall  be  appointed  by  the  Governor- 
General  in  Council : 

II.  Shall  hold  office  for  seven  years,  but 
may  be  removed  within  that  time 
by  the  Governor-General  in  Council, 
on  an  address  from  both  Houses  of 
the  Parliament  in  the  same  session 
praying  for  such  removal,  on  the 
ground  of  proved  misbehaviour  or 
incapacity  : 

in.  Shall  receive  such  remuneration  as  the 
Parliament  may  fix  ;  but  such  re- 
muneration shall  not  be  diminished 
during  their  continuance  in  office. 

Mr.   GRANT   (Tasmania). — It  appears 
to   me  that  it  would  be  better  to  leave 
the  clause  as  it  stands.     The  Inter-State 
[Mr.  Barton. 


Commission  which  we  are  creating  is  an 
entirely  new  body.  I  think  it  advisable 
to  give  the  Parliament  absolute  discretion 
in  regard  to  it.  Besides,  the  amendment 
will  fix  in  the  Constitution  for  all  time 
what  it  may  not  be  either  necessary  or 
desirable  to  enact  in  this  way.  The 
words  of  the  clause  as  they  stand  would  be 
more  judicious  than  the  inelastic  pro- 
visions of  this  extra  clause  as  proposed  by 
the  leader  of  the  Convention. 

Mr.  Barton. — I  am  proposing  this 
amendment  in  performance  of  a  promise. 

Mr.  KINGSTON  (South  Australia).— I 
am  pleased  that  the  leader  of  the  Conven- 
tion has  again  brought  forward  this  pro- 
posal. I  do  not  see  how  it  is  possible 
to  avoid  making  some  permanent  pro- 
vision on  the  subject,  which  we  have 
already  embedded  in  the  Constitution, 
that  the  Inter-State  Commission  shall 
have  control  of  these  matters. 

Mr.  Barton. — And  that  they  shall  have 
judicial  powers. 

Mr.  KINGSTON.— Yes,  judicial  powers 
in  connexion  with  these  matters.  If 
the  necessity  for  the  creation  of  that  com- 
mission is  not  embodied  in  the  Consti- 
tution itself,  this  clause,  to  which  we 
attach  very  great  importance,  and  which 
we  have  debated  at  considerable  length, 
will  have  no  practical  effect  whatever. 
Another  matter  is,  we  are  conferring 
on  the  Inter-State  Commission  judicial 
powers  of  the  highest  order.  For  instance, 
the  declaration  that  certain  railway  rates 
which  may  be  challenged  in  Parliament, 
but  which  are  necessary  for  the  develop- 
ment of  the  states,  and  which  should  not 
be  interfered  with,  are  to  be  left  in  their  dis- 
cretion. It  is  absolutely  necessary  that  we 
should  leave  this  commission  free  from  all 
political  control  and  interference,  otherwise, 
in  the  execution  of  its  important  duties,  it 
will  be  subject  to  influences  which  inter- 
fere most  materially  with  the  satisfactory 
discharge  of  its  responsibility.  All  that 
is  proposed  here  is  to  give  the  commission 
for  a  limited  time,  practical  independence, 
and,  unless  you  do  that,  I  would  infinitely 
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sooner  see  all  reference  to  the  Inter-State 
Commission  expunged  from  the  Bill.  You 
cannot  expect  a  body  surh  as  the  Inter- 
State  Commission  to  exercise  the  powers 
which  are  proposed  to  be  conferred 
upon  it  in  a  satisfactory  way  unless 
you  place  the  members  of  that  com- 
DMSBien  beyond  tin1  influences  both  of  the 
Executive  and  of  Parliament ;  and  you 
cannot  do  that  without  the  adoption  of 
provisions  somewhat  of  the  character 
now  under  consideration,  which,  within 
the  limits  of  their  jurisdiction,  will  give 
them  all  the  independence  of  competent 
Judges. 

Sir  EDWARD  HRADDON  (Tasmania). 
— I  think  it  would  be  a  mistake  to  insert 
a  provision  of  this  sort  in  the  Constitution 
which  must  necessarily  involve  a  very 
considerable  expenditure  on  this  Inter- 
State  Commission. 

Mr.  Isaacs. — More  than  we  can  see  at 
present. 

Sir  EDWARD  BRADDON.— Yes,  but 
we  know  that  it  must  be  a  very  consider- 
able expenditure.  I  say  this,  not  because 
I  am  averse  to  the  Inter  State  Commis- 
sion altogether;  not  because,  on  that  point, 
those  of  us  who  objected  to  the  Inter-State 
Commission  have  been  beaten ;  but  for  the 
reason  that  I  think  this  is  a  thing  that 
might  very  well  be  left  to  the  Federal 
Parliament  to  decide  from  time  to  time  as 
circumstances  require,  instead  of  fettering 
the  Parliament  with  the  conditions  which 
might,  as  I  said  before,  involve  a  very 
much  larger  expenditure  than  we  antici- 
pate, a  very  much  larger  expenditure 
than  we  could  approve,  and  certainly  a 
much  larger  expenditure  than  the  people 
of  the  states  would  approve. 

Mr.  HOLDER  (South  Australia).— I  do 
not  understand  that  we  propose  to  appoint 
an  Inter- State  Commission,  the  members 
of  which  shall  give  the  whole  of  their  time 
to  this  work,  and  for  whom,  therefore,  very 
large  salaries  will  be  required.  I  contem- 
plate a  body  composed  something  like 
this — of  perhaps  the  three  Railways  Com- 
missioners  


Mr.  Peacock. — Oh,  no. 

Mr.  Barton.— They  would  be  judges  in 
their  own  cause. 

Sir    Edward   Braddon. — That    is 
gested  by  Mr.  Reid. 

Mr.  HOLDER. — I  am  suggesting  what 
has  occurred  to  my  own  mind.  I  am 
suggesting  that  the  commission  would  be 
appointed  of  probably  the  three  Railways 
Commissioners,  and  two  men  of  com- 
mercial experience,  well  acquainted  with 
the  circumstances  of  business  throughout 
one  or  more  of  the  colonies,  and  that  the 
members  of  such  a  body  should  be  paid 
large  fees,  considering  the  time  they  would 
devote  to  their  duties  under  the  provi 
of  the  Act  which  declared  their  authorities 
and  powers — a  body  who  would  be  sum- 
moned from  time  to  time  to  deal  with 
the  questions  coming  before  them;  and  it 
seems  to  me  that  such  a  body  would  meet 
all  the  needs  of  the  case,  and  would  not 
involve  an  enormous  expense,  and  yet 
would  supply  all  the  expert  experience 
and  the  particular  class  of  knowledge  re- 
quired under  the  circumstances.  They 
would  be  almost  assessors,  with  the  know- 
ledge and  experience  necessary  to  perform 
the  technical  work  required  of  them  under 
the  Constitution.  As  to  the  objection 
that  we  should  not  create  this  body  in  the 
Constitution,  that  has  been  done  already 
in  two  or  three  clauses,  and  all  that  is 
necessary  is  to  trust  this  body  with  actual 
independence,  without  which  they  could 
not  do  their  work  properly.  Therefore,  I 
am  very  pleased  that  the  proposed  amend- 
ment has  been  brought  forward,  because 
it,  or  something  like  it,  was  necessary  to 
give  the  authority  required  to  those  re- 
sponsible officers. 

Mr.  SYMON  (South  Australia).— Jf  I 
had  thought  the  Inter-State  Commission 
was  to  be  such  a  body  as  that  which  Mr. 
Holder  has  outlined,  I  should  have  been 
found  very  gravelyobjecting  to  the  appoint- 
ment of  the  commission,  because  I  think 
it  would  be  very  undesirable.  It  would 
be  a  very  serious  thing  to    contemplate 
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taking  a  number  of  men  from  their  own 
business  to  carry  on  the  work  of  the  Inter- 
state Commission,  because  it  might 
necessitate  their  being  brought  into  con- 
flict with  the  railway  authorities.  It  will 
be  the  duty  of  the  members  of  the  com- 
mission to  settle  differences  as  to  railway 
carriage  and  railway  rates ;  and  if  you 
appoint  on  this  commission  men  who  are 
in  private  business  this  difficulty  would  be 
created,  that  they  would  be  in  a  very 
difficult  position,  a  position  where  they 
would  be  liable  to  imputations  on  their 
honesty  and  fairness,  if  it  should  so 
happen  that  some  of  their  own  affairs 
might  be  directly  or  indirectly  affected 
by  the  conclusions  at  which  the  Inter- 
State  Commission  arrive.  I  believe  in 
that  commission,  but  on  the  footing  that  it 
shall  be  a  body  to  which  these  provisions 
sought  to  be  introduced  shall  be  ap- 
plicable— a  body  whose  members  shall  ex- 
clusively devote  their  attention  to  these 
particular  matters,  and  to  be,  precisely 
within  their  own  sphere,  in  the  same 
position  as  Judges  of  the  High  Court. 
Unless  that  is  done  we  shall  do  a  most 
grievous  thing  in  creating  this  Inter-State 
Commission;  and  whilst  I  am  sure  every 
one  will  commend  Mr.  Holder,  as  I  do, 
for  his  desire  to  be  economical,  I  venture 
to  say  that  the  constitution  of  the 
Inter-State  Commission,  as  he  would  wish 
it,  would  be  securing  economy  at  the 
sacrifice  of  the  importance  and  dignity  of 
the  commission.  I  hope  this  amendment 
will  be  introduced,  but  only  on  the  foot- 
ing that  the  Inter-State  Commission  is  to 
be  a  body  which  is  to  exercise  its  functions 
unaffected  by  private  influence  or  political 
intrigue.  1  think  it  should  be  free  from 
the  possibility  of  imputation  on  the 
ground  that  the  members  of  the  com- 
mission are  carrying  on  their  own  business 
at  the  same  time  as  they  are  members  of 
a  tribunal  which  has  to  settle  differences 
between  business  men  and  the  Railway 
department. 

Mr.  McMILLAN  (New  South  Walesa- 
There  is  a  great  deal  of  difficulty  in   this 
[Mr.  Symon. 


matter,  and  it  is  very  hard  to  decide.  Nc 
doubt  the  expenditure  is  a  valid  reason  in 
the  matter;  at  the  same  time,  the  whole 
of  this  question  of  railways  has  been  so 
altered  during  the  debates  in  Adelaide, 
and  the  whole  position  of  the  colony  of 
New  South  Wales  is  so  serious,  that  I 
think  we  must  have,  as  members  of  the 
Inter-State  Commission,  trained  persons 
who  will  be  absolutely  independent  both 
of  political  forces,  and  of  any  possible 
corruption. 

Mr.  Isaacs. — Why  is  the  position  in 
New  South  Wales  serious  ? 

Mr.  McMILLAN. — The  position  in 
New  South  Wales  is  a  very  serious  one  in 
regard  to  the  question  of  differential  and 
preferential  railway  rates.  Now  this  com- 
mission will  have  to  decide  with  regard  to 
the  most  momentous  matters  in  our  rail- 
way system,  and  there  will  be,  probably, 
under  any  circumstances,  a  great  deal  of 
friction.  I  believe  that  the  friction  will 
be  so  great  that  it  will  bring  about  some 
different  system  of  dealing  with  the  rail- 
ways  

Mr.  Deakin. — Hear,  hear;  federaliza- 
tion. 

Mr.  McMILLAN. — Because  I  am  per- 
fectly certain  that  no  system  short  of 
vesting  the  railways  will  prevent  friction 
and  trouble.  Although  the  commission 
may  be  expensive,  it  ought  to  be  in  the 
first  place  a  body  of  experts,  and  you  can- 
not get  the  services  of  highly-trained  ex- 
perts unless  you  pay  them  well,  no  matter 
whether  their  work  is  long  or  short. 
Therefore,  if  you  are  to  get  competent 
men,  you  must  pay  them  well ;  and  the 
members  of  this  commission  must  be  high- 
class  men,  men  of  commercial  knowledge 
and  ability,  and  men  who  are  not  open  to 
corruption ;  because,  although  there  may 
be  very  little  to  do  for  some  time  to  come, 
and  although  the  employment  of  such  a 
body  looks  like  a  waste  of  money,  I  fear 
that,  after  our  previous  action  in 
dealing  with  this  question,  it  is  abso- 
lutely necessary  to  adopt  the  proposal  of 
the  leader  of  the  Convention. 
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Mr.  ISAACS  (Victoria).— If  we  are  to 
have  the  Inter-State  Commission  which 
h;is  been  necessitated  by  the  provisions 
We  have  passed,  we  must  have  one  that 
is  absolutely  independent.  To  have  a 
tribunal  such  as  my  honorable  friend 
(Mr.  Holder)  suggests  would  indeed  be 
to  have  a  tainted  tribunal.  To  have 
I  Jail  ways  Commissioners  from  the  various 
colonies  sitting  to  adjudicate  as  to  whether 
the  rates  they  themselves  had  made 
were  unfair  or  unjust  would  scarcely 
be  what  is  contemplated  by  the  pro- 
visions which  the  majority  have  imposed 
upon  the  minority. 

Mr.  Holder. — They  would  be  made  by 
one  and  sat  npon  by  three. 

Mr.  ISAACS.— I  must  say  that  I  think 
there  are  insuperable  objections  to  the 
course  proposed.  There  is  another  pro- 
vision in  the  Bill,  which  I  remember  Mr. 
Holder  supported  strongly,  and  that  was 
to  give  to  the  High  Court  the  right 
of  appeal  on  matters  arising  from  the 
Inter-State  Commission.  Now,  it  is  to  be 
a  body  to  decide  upon  decisions  by  the 
Railways  Commissioners.  Some  of  the  pro- 
visions of  the  Bill,  indeed,  seem  to  require 
that  the  members  of  the  Inter-State  Com- 
mission should  be  lawyers ;  another  part 
of  the  Bill  requires  them  to  be  com- 
mercial men  ;  and  another  part  requires 
that  the}7  should  be  railway  experts.  If 
we  are  to  have  these  Admirable  Crichtons, 
I  do  not  know  where  they  are  to  come 
from.  I  understand  that  in  Sonth  Aus- 
tralia men  with  these  qualifications  are  to 
be  found,  but  not  elsewhere,  I  think.  I 
see  that  under  clause  100  they  are  to  have" 
the  execution  and  maintenance  of  the  pro- 
visions relating  to  trade  and  commerce.  I 
am  beginning  to  ask  myself — What  is  to 
become  of  the  Supreme  Court  1  The  com- 
mission are  to  have  the  machinery  relating 
to  this  control  placed  in  their  hands.  If 
they  are  also  to  have  the  execution  and 
maintenance  of  these  powers,  it  seems  to 
me  that  they  must  have  an  army  of 
officers,  and  will  have  their  ramifications 
all  throughout  the  Commonwealth.     Their 


powers  do  not  relate  only  to  railway 
rivers,  but  also  to  the  provisions  relating  t<» 
trade  and  commerce  within  the  Common- 
wealth.  What  all  this  is  going  to  eventuate 
in  I  cannot  say  for  a  moment.  It  looks  to 
me  like  an  enormous  branch  being  set  up 
which  may  seriously  affect  other  portions 
of  the  Constitution.  But  whatever  it  may 
be,  it  seems  to  me  that  the  commissioners 
should  be  persons  not  susceptible  cf  poli- 
tical influence.  This  should  be,  if  for  no 
other  reason,  certainly  for  this :  That  the 
power  of  the  Parliament  is  in  one  matter  en- 
tirely subordinated  to  them.  The  power  of 
the  Parliament  to  declare  any  prefei 
or  discrimination  invalid  is  limited  to  such 
preferences  or  discriminations  as  the 
Inter-State  Commission  in  its  discretion 
thinks  undue  or  unreasonable,  or  unjust 
to  any  state.  So  that  the  Parliament 
is  shorn  of  its  ordinary  powers.  The 
Parliament  is  prevented  from  exercising 
any  discretion  whatever  on  any  of  these 
preferences  and  discriminations  on  which 
the  Inter-State  Commission  has  judgment 
—  which  judgment  may  or  may  not  come 
to  the  High  Court ;  and  when  the  Inter- 
State  Commission  has  pronounced  judg- 
ment, and  the  Supreme  Court  has  ad- 
judicated upon  it,  then,  and  then  only,  if 
the  decision  be  unjust  to  a  state,  or 
undue  or  unreasonable,  does  the  power 
of  the  Parliament  come  in  at  all.  Thus 
we  can  see  at  once  what  an  enormous 
pressure  may  be  brought  to  bear  on 
the  Inter-State  Commission  by  a  Parlia- 
ment or  Ministers  acting  with  the  confi- 
dence of  Parliament,  and  it  is,  therefore, 
necessary  that  we  should  have  these  pro- 
visions with  regard  to  the  status  of  the 
commissioners.  I  do  not  agree  with  the 
provisions  of  the  Bill  as  they  stand,  but  to 
make  it  consistent  and  effective  we  must 
have  some  strong  provision.  Therefore, 
it  seems  to  me  that  the  provisions  now 
suggested  are  absolutely  necessary  to 
make  the  Bill  consistent. 

Mr.  HOWE  (South  Australia).— I  quite 
agree  as  to  what  has  been  said  by  Mr. 
Isaacs,  and  1  wish  to  strengthen  the  hands 
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of  the  Inter-State  Commission.     Therefore 
I  beg  to  move — 

That  after  the  word  "for,"  in  the  first  line 
of  sub-section  (2),  the  words  "'not  less  than" 
be  inserted. 

Mr.  Barton. — That  would  give  power 
to  appoint  them  for  ten  or  twelve  years. 

Mr.  HO  WE. — In  my  opinion,  if  they 
do  their  duty,  they  should  remain  in  office 
for  life,  so  long  as  they  remain  in  a  posi- 
tion to  serve  their  country. 

Mr.  Barton. — Under  the  Interpreta- 
tion Act  the  power  to  appoint  for  seven 
years  involves  the  power  to  re-apppoint. 

Mr.  HOWE.— The  leader  of  the  Con- 
vention will  see  that  this  seven  years  ter- 
minates their  appointment. 

Mr.  Barton.— They  can  be  re-appointed. 

Mr.  HOWE.— If  we  make  it  "not  less 
than  seven  years "  they  may  serve  their 
country  for  the  natural  course  of  their 
lives. 

Mr  Isaacs. — The  words  you  suggest 
would  not  do  that. 

Mr.  Barton. — They  imply  a  term  of 
years. 

Mr.  HOWE.— Of  course  they  do.  I 
have  consulted  several  honorable  mem- 
bers, and  they  quite  agree  with  the 
amendment  I  have  suggested.  It  implies 
a  longer  term.  They  may  be  re-ap- 
pointed at  the  end  of  seven  years  so  far  as 
the  clause  is  concerned,  whereas  there  may 
be  no  re-appointment  or  re-adjustment  of 
position  or  salaries  or  anything  else,  and 
they  may  go  on  as  long  as  they  serve  the 
country  faithfully  and  well. 

Mr.  BARTON  (New  South  Wales).— 
They  may  be  removed  at  any  time  while 
they  are  in  office.  I  suggest  to  Mr.  Howe 
that  it  will  be  scarcely  necessary  to  move 
this  amendment.  The  power  to  appoint 
involves  the  power  to  re-appoint.  I  am 
strongly  with  Mr.  Howe  in  giving  a 
fairly  secure  tenure  of  office  to  these 
gentlemen,  who,  I  hope,  will  be  gentle- 
men of  proved  ability  and  knowledge. 
It  is  right  to  frame  a  clause  of 
this  kind  in  order  that  persons  of  that 
ability  and  knowledge  may  have  some 
[Mr.  Howe. 


security  in  accepting  the  office.  But  a 
reasonable  security  is  enough.  If  I  may 
allude  to  my  own  colony,  I  will  take,  for 
instance,  the  case  of  the  Railways  Com- 
missioners who  were  appointed  under  an 
Act  which  removes  them  largely  from 
political  control.  I  do  not  think  there 
is  any  difficulty  about  the  renewal  of 
office  of  any  of  these  gentlemen  provid- 
ing they  are  found  competent.  The 
term  there  is  seven  years.  It  has  been 
found  that  that  term  is  sufficient  to 
secure  the  services  of  able  men,  while 
it  is  a  term  in  which,  if  there  was 
any  cause  for  dissatisfaction  not  coming 
within  the  realm  of  proved  incapacity 
or  misbehaviour,  there  still  would  be 
power  to  the  Governor  in  Council  or  the 
Executive  responsible  to  Parliament  to  re- 
consider its  decision.  It  is  advisable  in 
cases  of  this  kind,  where  gentlemen,  either 
by  increasing  age,  illness,  or  any  other 
circumstances  are  not  so  available  for  the 
services  of  the  State  as  they  were  when 
originally  appointed,  there  should  be  some 
opportunity  for  the  Executive  to  appoint 
some  other  person  if  it  be  found  the  in- 
terests of  the  State  would  be  better  served 
thereby.  That  is  a  fair  principle,  and  the 
appointment  for  seven  years  is  a  reason- 
ably long  one.  The  Premier  of  New  South 
Wales  (Mr.  Reid)  and  myself  are  not 
perfectly  agreed  on  this  point.  He  wished 
the  limit  of  tenure  to  be  five  years,  and 
I  ventured  to  propose  it  should  be  the 
same  as  that  applying  in  another  colony. 
Remembering  the  importance  of  the  office, 
and  the  necessity  of  securing  men  who 
could  be  trusted  to  discharge  their  very 
delicate  and  onerous  duties,  I  still  think  a 
fair  limit  will  be  found  in  the  terms  sug- 
gested by  the  clause. 

Mr.  Howe. — Under  the  circumstances  I 
will  not  press  my  amendment. 

Mr.  Howe's  amendment  was  withdrawn. 

The  amendments  of  the  Drafting  Com- 
mittee in  clause  101  were  agreed  to. 

The  new  clause  proposed  by  Mr.  Barton 
was  agreed  to. 

Clause  97  was  omitted. 
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Mr.  BARTON  (New  South  Wales).— I 
move — 

That  clause  98  he  omitted,  and  the  follow- 
ing inserted  in  lieu  thereof  :  — 

The  Parliament  may  take  over  from  the 
states  their  public  debts  as  existing  at  the 
establishment  of  the  Commonwealth,  or  a  pro- 
portion thereof  according  to  the  respective 
numbers  of  their  people  as  shown  by  the  latest 
statistics  of  the  Commonwealth,  and  may  con- 
vert ,  renew,  or  consolidate  such  debts,  or  any 
part  thereof  ;  and  the  states  shall  indemnify 
the  Commonwealth  in  respect  of  the  debts 
taken  over,  and  thereafter  the  interest  payable 
in  respect  of  the  debts  shall  be  deducted  and 
retained  from  the  portions  of  the  surplus 
revenue  of  the  Commonwealth  payable  to  the 
several  states,  or  if  such  surplus  is  insufficient, 
or  if  there  is  no  sui  plus,  then  the  deficiency  or 
the  whole  amount  shall  be  paid  by  the  several 
states. 

The  difference  between  clause  98  and  this 
clause  is  that  the  language  has  been 
shortened  without  in  any  way  losing  the 
meaning.  The  words  in  respect  of  the 
rateable  proportion  which  formerly  found 
a  place  at  the  end  of  the  clause  have  been 
got  into  a  smaller  compass  in  the  early 
part  of  the  clause. 

The  new  clause  was  agreed  to. 

The  amendments  of  the  Drafting  Com- 
mittee in  clauses  103  to  120  inclusive 
were  agreed  to. 

Mr.  BARTON  (New  South  Wales).— 
I  move  — 

That  in  the  heading  of  clause  121  the  word 
"amendment"  be  omitted,  and  the  word 
"alteration  "  inserted  in  lieu  thereof. 

Mr.  GLYNN  (South  Australia).— The 
substitution  of  the  word  "  alteration  "  for 
"amendment"  seems  to  be  a  consequen- 
tial amendment. 

Mr.  Barton. — The  amendment  is  made 
simply  because  the  word  "alteration  "  is 
used  right  throughout  instead  of  "amend- 
ment." I  think  the  public  understand 
the  word  "alteration  "  perhaps  better  than 
"  amendment." 

Mr.  GLYNN.—  There  was  a  feeling 
amongst  some  members  that  it  was  a  pity 
the  word  "amendment"  has  not  been 
stuck  to. 


Mr.  Barton. — I  don't  care  which  word 
'<  long  as  the  same  word  is  stuck 
to  throughout. 

The  amendment  was  agreed  to. 

Mr.  BARTON  (New  South  Wales).— I 
desire,  with  the  consent  of  the  committee, 
to  revert  to  clause  121.  By  some  inad- 
vertence, an  amendment  suggested  in  that 
clause  has  not  been  given  effect  to.  It  is 
a  mere  matter  of  wording,  and  perhaps 
you,  Mr.  Chairman,  could  take  authority 
to  make  the  amendment.  The  words 
"  the  provisions  of  "  are  totally  unneces- 
sary, and  have  been  omitted  all  through, 
and  it  is  these  words  that  we  desire 
to  have  struck  out.  The  clause  will 
then  read  —  "  This  Constitution  shall 
not  be  altered  except  in  the  following 
manner." 

The  CHAIRMAN.— If  no  honorable 
member  objects,  I  will  make  that  altera- 
tion. 

The  amendments  suggested  by  the 
Drafting  Committee  in  the  preamble  were 
agreed  to. 

The  Bill  was  then  reported  to  the 
House  with  further  amendments. 

Mr.  BARTON  moved— 

That  the  standing  orders  be  suspended  to 
enable  a  motion  for  the  adoption  of  the  re- 
port, and  a  motion  consequent  thereon,  to  be 
put. 

The  motion  was  agreed  to. 

Mr.  BARTON. — I  beg  now  to  move — 

That  the  report  of  the  committee  be 
adopted. 

The  motion  was  agreed  to. 

Mr.  BARTON.— I  should  like  now  to 
make  a  short  explanation  to  the  Conven- 
tion. The  Federal  Enabling  Act  says  that 
on  the  re-assembling  of  the  Convention — 
and  it  re  assembled  in  Melbourne  after 
the  session  in  Sydney — the  Constitution 
framed  prior  to  the  adjournment  shall  be 
reconsidered,  together  with  any  suggested 
amendments  forwarded  by  the  Legisla- 
tures of  the  several  colonies,  and  that  the 
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Constitution  so  framed  shall  be  finally 
adopted  with  any  amendments  agreed  to. 
Then  there  is  another  important  section 
which  sets  out  that  as  soon  as  the 
Convention  has  finally  adopted  a  Con- 
stitution, as  required  by  the  preceding 
section,  and  has  disposed  of  all  incidental 
business — which  term  has  a  wide  applica- 
tion— copies  certified  to  by  the  President 
shall  be  supplied  in  duplicate  to  the  mem- 
bers of  the  Convention,  and  the  President 
shall  declare  the  proceedings  of  the  Con- 
vention closed.  What  I  propose  to  do  is 
this :  It  will  be  necessary  to  print  the 
Bill  as  now  amended  and  as  finally 
adopted,  and  we  shall,  therefore,  have  to 
hold  another  sitting  to-morrow.  That  is 
unfortunate,  perhaps,  as  it  will  detain  some 
honorable  members,  but  there  will  have 
to  be  another  sitting,  because  the  Bill 
will  have  to  be  distributed.  Copies  cer- 
tified to  by  the  President  will  have  to  be 
supplied  in  duplicate  to  the  members  of 
the  Convention.  This  provision  is  in  one 
or  more  of  the  Enabling  Acts.  Copies 
are  also  to  be  supplied  to  others,  as, 
for  instance,  to  the  Governors  of  the 
colonies.  This  will  necessitate  first  the 
printing  of  the  Bill,  next  the  distribu- 
tion of  it  to  the  members  present,  and 
then  the  posting  of  it  to  the  members 
absent,  and  to  the  other  persons  who  are 
entitled  to  receive  it.  Until  this  is  done 
the  President  cannot  declare  the  Conven- 
tion closed,  and  that  is  why  we  must  sit  to- 
morrow, and  why  we  must  have  a  quorum. 
I  hope  honorable  members  will  understand 
that  the  provisions  of  the  Enabling  Act 
cannot  be  complied  with  unless  we  have  a 
quorum  to-morrow.  I  do  not  wish  to  de- 
tain the  Convention  now,  but  I  think  it 
will  be  right  for  me  to  move  that  the  Bill 
be  finally  adopted.  I  shall  also  take  the 
opportunity  to-morrow  of  submitting  a 
motion  that  I  am  sure  you,  Mr.  Presi- 
dent, will  not  rule  out  of  order,  to  the 
effect  that  the  Governments  of  the  various 
colonies  be  invited  to  supply  copies  of  the 
Bill  to  the  whole  of  their  electors.  On 
s  >me  motion  of  that  sort  I  shall  have  a 
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few  words  to  say  in  recommendation  of 
the  Bill,  and  I  shall  invite  other  honor- 
able members  to  follow  my  example 
so  that  there  may  be  a  separate 
copy  of  the  report  of  the  proceedings 
of  to-morrow,  not  occupying  too  great 
a  space,  which  may  be  read  and  studied, 
as  I  hope  it  will  be,  by  many  of  the 
electors  of  the  colony.  As  we  must 
hold  a  sitting  to-morrow,  it  will  be  just 
as  convenient  to  take  that  course  then — 
and  will  be  more  convenient  as  regards 
the  publication  of  Hansard — as  to  take  it 
now.     I  beg  now  to  move — 

That  this  Convention,  having  reconsidered 
the  Constitution  as  framed  prior  to  the  ad- 
journment from  Adelaide  to  Sydney,  together 
with  the  suggested  amendments  forwarded  by 
the  several  Legislatures,  now  finally  adopts  the 
said  Constitution,  with  the  amendments  agreed 
to  as  shown  by  the  report  which  has  been  this 
day  finally  adopted. 

I  am  sure  that  the  motion  commends 
itself  to  honorable  members.  I  will  take 
the  opportunity,  to-morrow,  of  saying  some- 
thing in  recommendation  of  the  Bill.  I 
am  going  to  ask  now  that  we  adjourn 
until  ten  o'clock  to-morrow,  as  I  think  that 
will  best  suit  the  convenience  of  honorable 
members. 

Mr.  Higgins. — According  to  your  read- 
ing of  the  Commonwealth  Bill  ought  not 
the  President  to  sit  and  declare  the  Bill 
adopted  after  each  member  has  received 
his  Bills? 

Mr.  BARTON.— After  the  Convention 
has  finally  adopted  the  Bill,  and  has  dis- 
posed of  all  incidental  business,  copies  cer- 
tified by  the  President  shall  be  supplied  in 
duplicate.  I  take  it  to  be  the  clear  reading 
of  a  statute,  that  where  a  thing  is  pro- 
vided to  be  done  by  statute,  the  fact  of 
its  being  done  early  is  no  bar  to  its 
efficacy. 

Mr.  Higgins. — If  the  copies  are  sent  by 
post,  each  member  may  not  receive  them. 

Mr.  BARTON.— 1  think  the  clear  mean- 
ing of  the  statute  is  that  posting  the  Bills 
will  be    supplying    them ;  otherwise,   the 
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Convention  might  have  to  be  kept  in 
session  a  week  or  a  fortnight  until 
there  was  a  certainty  that  everybody,  in- 
cluding the  Governors,  had  received  copies. 
I  am  sure  that  is  not  the  intention  of  the 
Act. 

Sir  John  Forrest. — There  is  to  be  a 
declaration  at  a  meeting  of  the  Conven- 
tion. 

Mr.  I'.AKTON.— Yes.  The  President 
lias  no  administrative  or  executive  power 
under  the  Act,  and  therefore  he  cannot 
comply  with  the  law  by  making  a  publi- 
cation in  the  Gazette.  Therefore,  we  must 
have  a  meeting  of  the  Convention  to- 
morrow, and  a  declaration  then. 

The  PRESIDENT.— I  undoubtedly  hold 
that  the  posting  of  the  notices  will  be  suffi- 
cient, all  other  incidental  matters  having 
been  disposed  of  ;  and  I  will  then  declare 
the  meeting  closed. 

Mr.  ISAACS  (Victoria). — I  quite  agree 
with  the  view  Mr.  Barton  has  presented. 
It  seems  to  me,  following  that  view,  that 
now  we  have  gone  through  the  Bill  and 
dealt  with  the  amendments,  the  Enabling 
Act  provides  what  is  really  a  statutory 
adoption  of  the  Constitution.  It  does  not 
seem  to  me  more  than  a  formal  motion, 
because  it  distinctly  provides  that  when 
the  Constitution,  as  framed  prior  to  the  ad- 
journment, has  been  reconsidered,  together 
with  any  suggested  amendments  by  the 
Legislatures,  then  the  Constitution,  so 
framed,  shall  be  finally  adopted  with  any 
amendments  agreed  to.  In  fact,  the  whole 
trend  of  the  Federal  Enabling  Act  is  that 
we  must  frame  a  Constitution.  It  is  not 
a  matter  of  option  with  us  wrhether  we 
shall  adopt  the  Constitution  or  not,  but 
having  gone  through  the  Bill  as  now  pre- 
sented, and  the  various  clauses  having  been 
agreed  to  by  majorities,  it  seems  to  me, 
following  the  view  brought  forward  by  the 
leader,  that  it  is  now  our  statutory  duty 
to  finally  adopt  this  Constitution. 

The  motion  was  agreed  to. 

The    Convention     adjourned     at     two 
minutes  to  live  o'clock  p.m. 
[155] 
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The  President  took  the  chair  at  ten 
minutes  past  ten  o'clock  a.m. 

WESTERN     AUSTRALIAN 
REPRESENTATIVES. 

The  PRESIDENT.— I  deem  it  my  duty 
to  acquaint  the  Convention  with  the  fact 
that  I  have  received  a  letter  from  the 
Right  Hon.  the  Premier  of  Western  Aus- 
tralia (Sir  John  Forrest),  which  I  will  ask 
the  Clerk  to  read. 

The  letter  was  read  by  the  Clerk,  as 
follows : — 

Menzies'  Hotel,  16th  March',  1898. 

Dear  Mr.  President, — I  regret  I  shall  not  be 
with  you  to-morrow,  to  join  with  the  other 
delegates  in  my  expression  of  thanks  to  you 
for  the  kindness  and  consideration  you  have 
shown  me  and  the  other  delegates  from  Western 
Australia  during  the  sittings  of  the  Convention 
at  Adelaide,  Sydney,  and  Melbourne. 

It  is  very  gratifying  that  so  much  harmony 
and  good-will  on  all  sides  have  marked  the  pro- 
ceedings of  the  Convention,  and  I  feel  sure  this 
satisfactory  state  of  things  has  heen  aided  by 
the  courtesy  and  assistance  we  have  all  received 
from  you,  and  from  Sir  Richard  Baker,  whose 
untiring  efforts  deserve,  and  I  am  sure  will  re- 
ceive, the  fullest  acknowledgment  from  every 
member  of  the  Convention. 

The  conclusion  of  our  labours  makes  me  feel 
grateful  to  all  who  have  assisted  in  our  work. 
The  hospitality  of  the  Governments,  the  good 
work  of  the  reporters,  the  willing  services  of 
the  attendants,  all  deserve  my  best  thanks,  and 
I  must  not  forget  the  good  fellowship  of  all, 
which  has  given  a  charm  to  our  gathering, 
which  I  shall  always  look  back  upon  with 
pleasure. 

Believe  me,  Dear  Mr.  President, 

Yours  most  sincerely, 
John  Fokki:-t. 
The  Right  Hon.   C.  C.  Kingston,  MP.,  Q.C., 
Parliament  House,  Melbourne. 

Mr.  BARTON  (New  South  Wales).— 
I  beg  to  move  — 

That  the  letter  be  printed  and  entered  upon 
the  minutes. 

The  motion  was  agreed  to. 


2466  Commonwealth  of  [17  March,  1898.] 


Australia  Bill. 


SUSPENSION     OF     STANDING 
ORDERS. 

Mr.  BARTON  (New  South  Wales).— I 
beg  to  move — 

That  the  standing  orders  he  suspended  to 
enable  the  motions  of  this  morning  to  be  taken 
without  notice. 

The  motion  was  agreed  to. 

COMMONWEALTH  OF  AUSTRALIA 
BILL. 

Mr.  BARTON  (New  South  Wales).— I 
beg  to  move — 

That  this  Convention  cordially  invites  the 
Prime  Minister  of  each  colony  here  repre- 
sented to  provide  for  the  supply  of  copies  of 
the  Draft  of  the  Commonwealth  of  Australia 
Constitution  Bill,  as  now  finally  adopted  by 
this  Convention,  to  the  electors  of  his  colony. 

This  motion  will,  I  hope,  give  the  mem- 
bers of  the  Convention  an  opportunity  to 
state  from  their  places  in  this  chamber  to 
the  electors  who  sent  them  here  their 
opinion  of  the  Draft  Bill  and  its  pro- 
visions. I  think  that  on  this,  the  last 
day  of  our  meeting,  it  is  only  fit  that 
some  opportunity  should  be  given  to 
honorable  members  so  to  express  their 
opinions  that  the  statement  of  them  in 
an  authoritative  form,  as  printed  in  the 
official  report  of  the  debates,  may  reach 
those  whose  verdict  upon  the  Bill  is  so 
soon  to  be  sought.  It  has  been  many 
times  asserted  that  the  Bill  contains  that 
which  we  know  it  does  not  contain,  and 
many  of  its  critics  have  carefully  omitted 
to  mention  the  manifestly  advantageous 
provisions  which  it  embodies.  It  is,  there- 
fore, well  that  an  authoritative  state- 
ment of  the  main  provisions  which  it  in- 
corporates should  go  forth  to  the  public, 
with  the  correction  of  the  erroneous  views 
circulated  concerning  it.  This  is  the  41st 
day  of  the  Melbourne  session,  and,  as  one 
who  has  been  an  eye-witness  of  the 
proceedings  at  almost  every  moment  of 
their  currency,  I  should  like  to  bear  my 
testimony  to  the  zeal  in  a  great  cause, 
to  the  patriotic  desire  that  no  harm  to 
that  cause  should  be  done  by  too  great 
demands,  to  the  sagacity  in  expression 
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of  opinion,  and  to  the  eminent  talent  in 
debate,  which  have  characterized  our  pro- 
ceedings since  the  Convention  began  its 
sittings  in  Adelaide  last  year.  I  suppose 
there  is  no  one  more  anxious  to  see 
a  plan  of  federation  adopted  than  I 
am  — so  that  it  be  just.  I  have  conceived 
a  very  great  admiration  for  the  spirit  of 
justice  which  has  at  all  times  animated 
the  members  of  the  Convention,  and  for 
the  manner  in  which  they  have  realized 
the  gravity  of  the  situation,  whenever 
it  has  appeared  that  the  claims  made 
upon  behalf  of  a  colony,  however  patrio- 
tically they  may  have  been  urged,  were 
likely  to  endanger  the  final  success  of 
our  cause.  We  have  been  accused  of 
a  tendency  to  reverse  our  decisions  ; 
but  I  think  very  little  of  the  man 
who,  having  once  been  convinced  that 
his  first  opinion  was  a  hasty  one,  is 
too  obstinate,  which  means  too  weak,  to 
retrace  his  steps.  The  very  readiness 
of  the  Convention  to  realize  that  its  pro- 
ceedings may  at  times  have  led  it  to 
overstep  the  mark  in  one  direction  or 
another,  is  to  me  the  surest  guarantee  of 
the  anxiety  of  its  members  that  the  Con- 
stitution shall  be  just.  To  be  just,  it  can- 
not be  marked  by  evidence  of  over-zeal  or 
over-demand  upon  the  part  of  any  section 
of  the  community.  The  motion  that  I 
am  moving  is  one  that  is  calculated,  if  it 
is  received  by  the  Prime  Ministers  of  the 
colonies  in  the  sense  in  which  I  move  it, 
to  insure  that  the  provisions  of  the  Bill 
are  understood  by  the  electors,  who 
will  have  to  deal  with  the  question  of 
its  adoption.  One  must  recollect  that 
many  statements  are  circulated  about 
measures  of  this  kind,  which  no- 
thing but  a  cool  perusal  of  a  clearly- 
drawn  Bill  such  as  this  is  will  enable  the 
readers  or  the  hearers  of  them  to  confute. 
If  I  may  say  it  in  all  modesty,  I  believe 
that,  so  far  as  the  expression  in  the  lan- 
guage of  an  Act  of  Parliament  or  of  a  Bill  in 
Parliament  of  the  opinions  of  this  Conven- 
tion is  concerned,  the  measure  which  will 
be  put  into  the  hands  of  the  electors  is  so 
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•clearly  drawn  that  every  man  of  ordinary 
intelligence  who  receives  it  will  be  able  to 
readily  grasp  its  meaning.  Next  to  such  cer- 
tainty  in  expression  as  will  prevent  the  risk 
of  too  much  conflict  hereafter — a  risk  which 
far  as  possible  to  be  prevented — is 
the  great  object  that  we  should  all  have  in 
view,  when  once  our  opinions  are  formulated 
and  made  known,  that  the  electors,  after 
they  have  perused  the  measure,  may  be 
able  to  discuss  it  with  other  electors  in  a 
spirit  which  will  show  that  they  have 
understood  how  far  it  conforms,  first,  to 
their  views  of  perfect  federation — perfect 
constitutionally  — and,  next,  to  their  views 
of  a  reasonable  settlement  of  the  con- 
flicting claims  of  the  various  colonies. 
Now,  before.  I  enter  upon  a  fuller  advo- 
cacy of  the  Bill,  I  should  like  to  point  out 
in  what  main  respects  this  measure  differs 
from  the  last  Federal  Constitution  per- 
fected by  a  Convention.  The  last  one  was 
the  Bill  of  1891.  We  have  been  told  from 
one  quarter  that  the  Bill  has  been  rapidly 
losing  its  national  character.  We  have 
"been  told  from  another  quarter  that  there 
is  a  great  conservative  preponderance  in 
the  Convention,  and  that  the  decisions  on 
crucial  points  have  invariably  leaned  in  an 
anti-liberal  direction.  It  does  not  take 
much  examination,  by  way  of  comparison 
of  the  Bill  of  1891  with  the  Bill  of  1898, 
to  enable  one  to  confute  both  of  these 
statements. 

Sir  Edward  Braddon. — The  Bill  speaks 
for  itself. 

Mr.  BARTON.— The  Bill  speaks  for  it- 
self, sir,  but  it  is  as  well  to  mention  in  what 
respects  the  differences  arise ;  and  I  am 
about  to  mention  differences  not  merely  in 
the  direction  of  a  liberalizing  tendency  in 
the  present  Bill,  but  in  the  direction  of 
improvements  in  other  respects  as  com- 
pared with  the  Bill  of  1891.  The  follow- 
ing are  some  instances  :  —Under  the  Bill  of 
1891  the  senators  were  to  be  elected  by 
the  Legislatures  of  the  states.  Under  the 
Bill  of  1898  they  are  to  be  elected  by  the 
people,  on  the  same  suffrage  as  the  members 
•  of  the  House  of  Representatives.     Equal 


representation,  of  which  so  much  complaint 
baa  been  made,  and  about  which  1  think 

complaint  baa  been  carried  altogether  too 
far,  was,  under  the  Bill  of  1891,  absolute. 
But  under  the  Bill  of  1898  it  is  only  the 

original  states  that  are  necessarily  to  be 
equally  represented  in  the  Senate,  and 
the  quantum  of  representation  of  states 
admitted  after  the  adoption  of  the  Con- 
stitution is  to  be  determined  by  the  Fede- 
ral Parliament.  In  the  Bill  of  1891  the 
suffrage  for  the  House  of  Representatives 
— which  suffrage  was  not  then  the  same 
as  for  the  Senate — was  left  absolutely 
to  the  Parliaments  of  the  several  states. 
In  the  Bill  of  1898  the  -suffrage  for 
that  House  which  has  been  called,  per- 
haps with  a  good  deal  of  reason,  the 
National  House,  is,  while  it  is  to  be  the 
suffrage  of  the  state  for  the  time  being, 
nevertheless,  subject  to  be  controlled 
by  any  uniform  law  made  by  the  Par- 
liament ;  and  we  who  know  how  that 
Parliament  will  be  based  need  not  have 
the  slightest  fear  that  that  suffrage  will 
be  framed  in  an  illiberal  way.  The  quali- 
fication of  senators  or  candidates  for  the 
Senate  was,  under  the  Bill  of  1891,  the 
attainment  of  the  age  of  30  years,  and  a 
five  years'  residence  in  the  Commonwealth. 
Under  the  Bill  of  1898  the  qualification 
of  members  is  to  be  the  same  for  both 
Houses  of  the  Commonwealth,  namely, 
the  attainment  of  the  age  of  21  years, 
and  a  three  years'  residence.  Under  the 
Bill  of  1891  the  division  of  electorates 
for  the  House  of  Representatives  was  to 
be  made  by  the  state  itself.  Under  the 
Bill  of  1898  that  power  is  subject  to  re- 
vision by  the  Parliament  of  the  Federation, 
so  that  if  any  abuse  should  occur  in  its 
exercise,  there  will  always  be  a  controlling 
power  in  the  direction  of  equality  and 
justice.  This  Bill  also  contains  a  pro- 
vision in  favour  of  electors,  which  is  alto- 
gether absent  from  the  Bill  of  1891  ; 
that  is,  a  provision  for  the  protection  of 
the  voting  right,  when  the  right  has  been 
granted,  so  that  no  adult  person  who,  at 
the  establishment  of  this    Constitution,  or 
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at  any  time  afterwards,  acquires  the  right 
to  vote  for  the  Legislative  Assembly  in 
his  own  colony  or  state  can  be  deprived 
of  that  right  by  any  law  passed  by  the 
Federal  Parliament.  This  is  a  provision 
which  was  introduced  at  the  instance  of 
the  Hon.  Mr.  Holder  ;  and  although  the 
matter  has  been  the  subject  of  com- 
plaint from  time  to  time,  the  instance 
I  have  cited  may  be  appealed  to  as  one 
evidence  of  the  want  of  foundation  of 
accusations  against  this  Bill  on  account 
of  its  alleged  illiberal  character.  Again, 
to  the  powers  of  the  Federal  Legislature, 
as  they  were  defined  in  the  Bill  of  1891, 
there  have  been  added  some  very  impor- 
tant further  powers.  Amongst  them  is 
the  power  to  legislate  with  reference  to 
invalid  and  old-age  pensions  ;  another  is  the 
right  to  legislate  for  the  appointment  of 
courts  of  conciliation  and  arbitration  in 
industrial  disputes  which  extend  beyond 
the  limits  of  one  state  j  and  I  may  add 
to  those  the  power  to  legislate  in  re- 
gard to  insurance,  saving  the  rights  of 
the  states  in  regard  to  state  insurance — 
a  power  which  I  am  quite  sure  will  be 
strongly  appreciated  by  business  men  all 
over  the  colonies.  Coming  to  one  of  the 
most  important  provisions  in  the  whole 
of  this  measure,  there  is  incorporated  in 
this  Bill,  as  there  was  not  in  the  Bill  of 
1891,  a  provision  for  the  termination  of 
those  disputes  which,  in  common  parlance, 
are  called  dead- locks.  The  57th  clause 
of  this  Bill  provides  that  when  it  has 
been  ascertained  by  two  passages  of  a 
Bill  through  the  House  of  Representatives 
that  it  is  not  to  be  passed  by  the  Senate, 
there  shall  be  a  power  in  the  Governor- 
General  to  dissolve  the  two  Houses 
simultaneously,  and  confront  them  both 
with  the  public  opinion  of  the  electors; 
and  should  the  Bill,  after  that  proceed- 
ing, not  be  the  subject  of  agreement 
between  the  two  Houses,  then  there  is 
power  to  convene  a  joint  sitting  of  the 
House  of  Representatives  and  the  Senate 
together,  so  that  amendments  made  in  the 
Bill  may  be  considered  by  the  two  Houses 
{Mr.  Barton. 


sitting  and  voting  together ;  and  by  a 
three-fifths  majority  the  Bill  may  be 
adopted.  Those  who  have  accused  the 
representatives  of  the  smaller  colonies  of 
an  unfair  attitude  towards  the  other 
colonies  which  are  more  populous,  have, 
in  my  judgment,  made  a  serious  mistake 
in  this  respect.  Whatever  one's  opinion 
is  on  the  question  whether  the  Second 
Chamber— the  Senate — of  the  Federation 
should  be  elected  in  proportion  to  the 
numbers  of  people  or  otherwise,  the 
strongest  advocate  of  proportionate  repre- 
sentation in  that  body  cannot  but  admit 
that  there  is  a  great  deal  to  be  urged  in 
favour  of  the  claim  for  equal  representation 
in  the  Senate ;  and  he  cannot  also  but  ad- 
mit that  if  he  w^ere  a  citizen  of  one  of  the 
less  populous  states,  anxious  to  preserve 
its  individuality,  fearful  lest  that  individu- 
ality might  be  at  the  mercy  of  the  larger 
populations  of  the  other  states — not  seek- 
ing to  grasp  anything,  but  only  to  defend 
— he  might  be  unyielding  in  his  desire  to 
preserve  that  equal  representation  in  the 
Senate.  Is  it  not,  then,  a  strong  ad- 
dition to  the  power  of  the  majority 
of  the  electors,  resident  though  they 
may  be  in  states  which  have  raised  some 
demur  about  the  granting  of  equal  re- 
presentation in  the  Senate — is  it  not,  I 
say,  a  strong  addition  to  the  power  which 
is  embodied  in  the  House  of  Representa- 
tives, that  there  should  be  this  provision 
for  the  dissolution  of  both  Houses  1  The 
entire  dissolution  of  the  Upper  House  is  a 
thing  which  has  not  been  practised,  to 
our  knowledge,  in  any  English-speaking 
country.  And  is  it  not  a  strong  additional 
power  that,  when  the  final  vote  for 
affirming  the  Bill  comes  to  be  taken,  the 
majority  which  will  suffice  for  carrying  it 
is  smaller  than  wrould  be  indicated  by  the 
relative  proportion  of  the  two  Houses? 
I  regard  that  as  a  considerable  concession 
to  the  views  of  the  larger  states.  Being 
myself  a  believer  in  the  principle  of  equal 
state  representation  in  one  of  the  Cham- 
bers of  the  Legislature  under  a  Federal 
Constitution,  for  reasons  which  it  is  not 
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convenient,  because  time  does  not  allow  it, 
to  di3cuss  now,  but  which  I  conceive  to  be 
purely  federal,  f  do  think  that  those  who 
hold  that  opinion,  and  who  live  in  less 
populous  states  than  that  in  which  I  live, 
have  made  a  very  large  concession  in 
agreeing  to  these  provisions  for  dealing 
with  dead-locks.  It  is  a  concession  that 
must  he  regarded  as  all  the  greater  when 
we  consider  the  extreme  care  with  which  in 
this  Bill,  as  drawn,  and  also  in  the  Bill  of 
1891,  the  ordinary  causes  of  dead  locks — 
the  causes  which  are  generally  to  be  antici- 
pated— have  been  one  and  all  provided  for. 
Finding  that  the  process  ordinarily  known 
as  tacking,  and  other  measures  which  have 
in  times  past  been  adopted,  perhaps  with 
a  view  of  ending,  but  generally  with  the 
result  of  provoking,  differences  between 
the  two  Chambers,  are  provided  against  so 
carefully  by  the  53rd,  54th,  and  55th 
clauses  of  the  present  Bill,  we  may,  I  think, 
regard  it  as  a  very  considerable  thing  that 
in  addition  to  this  protection  there  should 
have  been  added  the  enactment  which 
deals  with  the  double  dissolution  and  the 
joint  vote.  I  am  reminded  that  just  now, 
in  referring  to  the  joint  sitting  of  the  two 
Houses,  I  spoke  of  the  making  of  amend- 
ments. Of  course,  I  meant  that  to  be 
understood  in  the  sense  in  which  it  is  so 
clearly  expressed  in  the  Bill,  that  is  to 
say,  that  the  joint  sitting  will  consider 
amendments  which  have  been  previously 
made,  so  far  as  one  House  can  make  them, 
by  either  branch  of  the  Federal  Parlia- 
ment. Now,  with  regard  to  the  double 
dissolution  of  the  Senate,  it  is  to  be 
remembered  that  that  provision  was, 
until  we  commenced  our  sittings  in 
Melbourne,  tacked  to  another  provision, 
which,  to  my  mind,  unduly  enforced  the 
idea  of  a  penal  dissolution  of  the  House  of 
Representatives.  The  Convention,  having 
struck  out  that  provision  and  left  in  the 
dead-lock  clause  merely  the  double  dissolu- 
tion and  the  joint  sitting,  has,  I  think  it  is 
fair  to  say,  made  again  a  large  step  in 
the  direction  of  liberalism.  Without  dis- 
cussing the  amendment  which  was  carried 


at  the  instance  of  the  honorable  member 
(Mr.  Symon) — and  I  admit  that  in  some  in- 
stance it  might  have  placed  a  very  large 
power  in  the  hands  of  the  Executive — I 
may  say  that  I  am  one  of  those  who  take 
the  view  that  it  is  not  wise  to  give  the 
Executive  power  to  penalize  one  of  two 
Houses,  when  both  spring  from  the  same 
suffrage,  and  are  elected  by  the  same 
people.  1  think,  therefore,  that  we 
may  confidently  appeal  to  the  electors 
who  sent  us  here  whether  this  again  is  not 
an  indication  of  the  march  of  liberal 
opinion  which  has  characterized  the  Con- 
vention. In  the  discussions  which  we 
sometimes  hear  and  sometimes  read  of  out- 
of-doors,  very  great  care  is  often  taken 
to  prevent  the  electors  from  knowing 
that  this  Constitution  is  to  be  worked 
under  a  system  of  responsible  government, 
a  system  which  can  only  be  applied  where 
the  power  of  the  purse  is  in  the  Parlia- 
ment, and  where,  therefore,  a  Ministry 
which  ceases  to  retain  the  confidence  of 
Parliament  can  be  deprived  of  Supplies 
unless  it  either  resigns  or  appeals  to  the 
country.  That  is  the  cardinal  provision 
on  the  constitutional  side  of  this  Bill. 
It  needs  no  expression  in  writing.  It  is 
the  inevitable  outcome  of  the  provisions 
of  the  Bill,  and  it  assimilates  the  Con- 
stitution which  we  have  framed  to  the 
Constitutions  of  the  colonies  in  which  we 
live  and  the  Constitution  of  the  great 
mother  country  from  which  we  spring. 
If  there  could  be  alleged  for  a  moment 
to  be  any  truth  in  some  of  the  criti- 
cisms levelled  at  the  Bill  that  it  may 
lead  to  corruption — and  I  must  say  that 
I  cannot  find  any  evidence  of  any  such 
tendency  in  a  line  of  it — these  criticisms 
might,  at  any  rate,  be  accompanied  by  a 
statement  of  the  fact  that,  if  corruption  is 
manifested,  there  is  the  ordinary  British 
cure  for  it  in  the  dismissal  of  the  Minister 
or  Ministry  that  is  guilty.  But  there  is 
more  than  this  in  the  Bill  to  insure 
government  by  responsible  Ministers. 
There  is  this  in  it,  that,  inasmuch  as  a 
responsible  Ministry  cannot  exist  without 
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the  power  of  the  purse,  so  that  power  of 
the  purse,  given  to  the  Parliament,  is  the 
guarantee  of  the  retention  by  the  people 
themselves  of  their  sovereign  right.  It 
is  the  people  who  make  these  Houses  ; 
it  is  the  people  whose  money  is  dealt 
with ;  it  is  the  people  who  speak  when  a 
Ministry  is  turned  out  of  office  or  com- 
pelled to  appeal  to  the  electors — it  is  their 
voice  which  brings  about  these  things,  and 
it  is  their  voice  also  which  says — "  Unless 
you  conform  to  the  demands  of  the  people, 
and  either  leave  the  office  which  you  have 
disgraced,  or  give  us  an  opportunity  of 
pronouncing  on  your  conduct  at  the 
polls,  you  shall  not  have  any  more  of  our 
money  to  spend  on  reckless  govern- 
ment." We  have  had  a  great  many  sug- 
gestions from  various  quarters  that  the 
Constitution  should  be  framed  in  a  different 
way  in  this  respect— that  we  should  have 
an  irresponsible  Ministry,  at  any  rate 
for  a  time,  that  is,  a  Ministry  to  be  kept 
in  office  in  some  such  manner  as  in  the 
United  States  or  Switzerland.  Much  as 
I  value  the  argument  that  responsible 
government  is,  to  a  certain  extent,  incom- 
patible with  federation,  and  although  I 
recognise  that  that  argument  can  be  sup- 
ported by  what  look  like  very  good  rea- 
sons, still  1  am  convinced  that  there  are 
stronger  reasons  against  that  argument 
than  for  it,  and  that  responsible  govern- 
ment may  well  be  made  to  co-exist  with 
a  reasonably  federal  Constitution.  If  we 
had  adopted  some  of  the  arguments  which 
have  been  urged  in  favour  of  an  irrespon- 
sible governing  body— and  I  mean  irrespon- 
sible merely  for  a  term — or  a  body  of  mo- 
dified responsibility,  we  might  have  made 
our  Constitution  different  in  other  respects. 
We  might  perhaps  have  made  the  two 
Houses  of  the  Federal  Legislature  entirely 
co-ordinate,  and  that  we  could  not  do  with 
responsible  government.  On  the  other 
hand,  we  might  have  made  some  provision 
for  what  is  called  the  referendum.  I 
admit  that  you  could  not  work  a  Consti- 
tution like  that  of  Switzerland  or  of 
America  sufficiently  in  the  interests  of  the 
[Mr.  Barton. 


people  without  some  such  remedy,  for  cer- 
tain contingencies,  as  the  referendum,  but 
I  have  always  considered  that  the  Con- 
vention has  acted  rightly  in  rejecting  the 
referendum  as  applied  to  a  Constitution  in 
which  the  principle  of  responsible  govern- 
ment is  recognised.  Much  more  truly 
than  it  can  be  said  that  federation  might 
kill  responsible  government,  or  that  respon- 
sible government  might  kill  federation,  it 
can  be  said  that  the  referendum  might  kill 
responsible  government.  There  certainly 
would  not  have  been  much  chance  of  re- 
sponsible government  killing  the  referen- 
dum. It  could  not  do  that  any  more  than 
a  man  who  had  swallowed  poison  could 
eliminate  it  by  any  contortion  of  his  body. 
I  am  not  going  into  this  much-vexed  ques- 
tion, but  I  think  I  may  congratulate 
the  Convention  on  having  rejected  the 
referendum.  As  applied  to  the  principle 
of  responsible  government,  the  referendum 
would  be  an  entirely  experimental  provision 
although  it  might  have  been  tried,  and  tried 
with  success,  in  other  forms  of  government. 
I  venture  to  say  that  by  rejecting  it,  as 
applied  to  responsible  government,  we 
have  not  shown  any  anti  liberal  tendency. 
We  have  simply  said  that  the  guarantee 
of  the  liberalism  of  this  Constitution  is  re- 
sponsible government,  and  that  we  decline 
to  impair  or  to  infect  in  any  way  that 
guarantee.  That  is  the  principle  on 
which  the  referendum  has  been  rejected, 
and  I  take  this  opportunity,  as  I  did  not 
take  part  in  the  discussion  on  the  subject, 
of  expressing  my  hearty  concurrence  in 
the  decision  of  the  Convention.  It  is  a 
necessary  consequence  of  the  adoption  of 
responsible  government  that  Ministers 
should  be  obliged  to  sit  in  Parliament. 
There  is  an  express  provision  for  that  in 
this  Bill.  Without  it  responsible  govern- 
ment would  have  compelled  Ministers  to 
sit  in  Parliament;  but  lest  there  should 
be  any  danger  of  an  assertion  to  the 
contrary,  it  has  been  thought  wise  to 
make  this  provision,  which  was  not  in 
the  Bill  of  1891.  Another  guarantee 
of   the   preservation   of  the  Constitution 
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until  the  electors  themselves  choose  to 
change  it,  is  contained  in  the  provision 
that  the  interpretation  of  the  Constitution 
by  the  High  Court  is  to  be  final.  Of 
course  it  will  be  argued  that  this  Con- 
stitution will  have  been  made  by  the  Par- 
liament of  the  United  Kingdom.  That 
will  be  true  in  one  sense,  but  not  true 
in  effect,  because  the  provisions  of  this 
Constitution,  the  principles  which  it  em- 
bodies, and  the  details  of  enactment  by 
which  those  principles  are  enforced,  will 
all  have  been  the  work  of  Australians.  I 
think  it  is  right  and  fit  that  the  highest 
court  in  Australia  should  be  left  as  the 
guardian  of  the  expressions  of  the  people, 
and  the  sole  body  to  determine  finally  what 
the  people  meant  when  they  used  those 
expressions.  That  is  a  provision  which 
was  only  adopted  after  some  divisions.  I 
believe  it  to  be  a  right  one,  and  I  am  not 
going  to  quarrel  in  the  slightest  degree 
with  the  decision  by  which  the  Convention 
determined  that,  apart  from  the  considera- 
tion of  those  questions  of  interpretation  of 
the  Constitution  of  the  Commonwealth  or 
of  a  state,  there  should  be  retained  a 
power  in  Her  Majesty  to  grant  special 
leave  to  appeal,  in  all  such  cases  as 
might  be  held  under  proper  regulation 
to  justify  an  appeal,  to  the  Privy  Coun- 
cil. We  have  certainly  had  a  great 
deal  of  controversy  upon  this  subject, 
and  it  is  very  hard  to  say — it  is  a  mat- 
ter very  much  of  individual  judgment — 
whether  the  provisions  with  respect  to 
appeals  to  the  Privy  Council  are  more 
liberal  or  less  liberal  than  those  in  the 
Bill  of  1891.  They  have  been  adopted,  at 
any  rat  e,  by  the  Convention  on  the  showing 
that  the  right  of  the  subject  to  appeal  to 
the  Queen  in  Council  should  not  be  taken 
away  by  the  Constitution.  If  that  argu- 
ment has  been  conceded,  it  certainly  does 
not  lie  as  a  charge  at  the  door  of  the  Con- 
vention that  it  has  acted  without  regard 
to  liberal  principles.  I  might  enumerate 
a  great  many  other  points  of  difference 
between  these  two  Bills,  but  I  shall 
confine  myself  to  a  few.     With  regard  to 


the  rights  of  citizens  to  avail  them*. 
of  the  judicial  proceedings  which  will  be 
introduced  by  the  establishment  of  the 
High  Court,  there  is  one  important  differ- 
ence between  the  Bill  of  1891  and  that 
which  we  have  now  finally  adopted.  It  is 
that  jurisdiction  has  been  conferred  upon 
the  High  Court  with  regard  to  disputes 
which  lie  between  residents  of  different 
states.  That  is  a  right  which  was  not 
sought  to  be  conferred  by  the  Bill  of 
1891,  and  it  has  been  adopted  as  a 
reasonable  corollary  to  that  union  of 
the  states  which  we  believe  will  do  so 
much  to  promote  interchange  and  com- 
munity of  interests  between  the  citizens 
of  the  whole  Commonwealth.  I  might 
mention  that  the  rights  of  civil  ser- 
vants who  may  be  transferred  to  the 
Commonwealth  are  much  more  care- 
fully preserved  under  this  Bill  than 
under  the  Bill  of  1891.  The  compen- 
sation to  the  states  concerned  for  any 
property  transferred  to  or  vested  in 
the  Commonwealth  for  the  purposes  of 
the  Commonwealth  are  also  more  fully 
secured  under  this  Bill  than  under  the 
Bill  of  1891.  I  will  pass  on  to  a  much  more 
important  provision  very  lately  introduced 
into  the  Bill.  That  is  a  provision  that  a 
fourth  only  of  the  net  revenue  of  the 
Commonwealth  will  be  allowed  to  be 
expended  by  the  Commonwealth.  That 
is  to  say,  three-fourths,  or  more,  of  the 
revenue  must  annually  come  back  to  the 
states  whose  citizens  are  taxed.  That  is 
the  Customs  and  Excise.  I  am  aware  the 
provision  would  be  different  in  regard  to 
direct  taxation,  as  to  which  Mr.  Reid  re- 
minded us  that  the  Treasurer  of  the  Com- 
monwealth would  make  it  his  business  to 
secure  £1  in  order  to  provide  the  5s.  as 
required  for  federal  expenses  and  the 
15s.  which  has  to  be  refunded  to  the 
states.  We  need  have  no  fear  on  this 
head,  because,  inasmuch  as  the  control  of 
Customs  and  Excise  is  by  the  Constitution 
transf erred  to  the  Federation,  there  can 
be  no  doubt  that  the  first  means  of 
revenue   availed   of    by    the    Federation 
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would  be  Customs  and  Excise.  That  is  an 
important  provision,  and  I  congratulate 
my  right  honorable  friend  (Sir  Edward 
Braddon)  on  the  sagacity  which  dictated 
his  moving  the  amendment  yesterday. 
The  provision  is  now  much  more  elastic, 
but  it  affords  the  same  guarantee  to  the 
various  states,  while  it  conserves  to  the 
Commonwealth  the  same  share  in  the 
revenue  from  Customs  and  Excise.  That 
share,  as  the  population  and  the  capa- 
city of  the  inhabitants  of  the  Common- 
wealth increase,  will  not  be  increasing 
in  proportion,  but  always  increasing  in 
amount.  That  seems  to  me  to  afford  a 
reasonable  guarantee.  1  should  have  pre- 
ferred some  power,  if  this  provision  were 
found  to  work  too  stringently,  to  enable 
it  to  be  modified.  But  it  is  a  fair 
corollary  to  the  provision  for  dealing 
with  the  revenue  for  the  first  five 
years  after  the  imposition  of  uniform 
duties  of  customs,  and  further  reflection 
has  led  me  to  the  conclusion  that,  on  the 
whole,  it  will  be  a  useful  and  beneficial 
provision.  There  is  an  important  provision, 
not  embodied  in  the  1891  Bill,  which 
deserves  to  be  mentioned.  This  is,  not  a 
final  denial  of  state  bounties,  as  I  saw  it 
expressed  in  print  somewhere,  but  a  pro- 
vision that  a  state  may  give  bounties  for 
production  and  export  with  the  consent  of 
the  two  Houses  of  the  Federal  Parliament 
expressed  by  resolution.  That  might 
be  regarded  as  tending  to  derogate  from 
the  freedom  of  trade  and  commerce ;  and 
it  may  be  that  in  its  operation  the  pro- 
vision might  occasionally  be  found  to  do  so. 
On  the  other  hand,  the  power  of  the  Com- 
monwealth to  impose  duties  of  customs 
and  of  excise  such  as  it  may  determine — 
which  insures  that  these  duties  of  customs 
and  excise  would  represent  something  like 
the  average  opinion  of  the  Commonwealth 
— that  power,  and  the  provision  that 
bounties  are  to  be  uniform  throughout 
the  Commonwealth,  might,  I  am  willing  to 
concede,  be  found  to  work  with  some  hard- 
ship upon  the  states  for  some  years,  unless 
their  own  rights  to  give  bounties  were 
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to  some  extent  preserved.  The  restriction 
is  a  just  one,  that  if  the  Parliament  of 
the  Commonwealth  does  consider  that  an 
industry  is  unworthy  of  treatment  in  that 
way  by  the  state — that  it  does  not  promise 
reasonable  results,  that  the  industry  is 
such  that  the  grant  might  be  regarded  as 
derogating  in  either  case  from  freedom  of 
trade — Parliament  may  be  relied  on  to 
refuse  the  bounty.  And  if  it  could  not  be 
relied  on  to  refuse  the  bounty,  it  may  be 
relied  on  not  to  sanction  its  continuance 
unduly  or  for  an  indefinite  period.  Under 
these  conditions,  it  is  conceivable  that  the 
state  bounties  granted  in  that  way  will  do 
beneficial  work  for  a  certain  time,  while 
after  that  time,  the  provision  that 
the  Commonwealth  should  have  the 
control  of  bounties,  and  that  they  shall 
be  uniform,  may  be  expected  to  work, 
where  bounties  are  required  at  all,  with 
beneficial  results.  On  the  whole,  this 
being  a  compromise,  it  is  impossible 
to  understand  the  criticism  that  it  is  a 
final  denial  of  state  bounties,  and  I  hope 
that  those  who  read  this  Constitution  will 
think  that  some  of  the  condemnations 
which  reached  their  eyes  before  the  Con- 
stitution reached  them,  are  much  more 
surprising  to  them  than  even  they  have 
been  accustomed  to  find  such  criticisms. 
We  are  told  that  utter  confusion  has 
been  wrought  in  the  state  finances. 
There  has  been  great  difference  certainly 
in  the  method  in  which  the  distri- 
bution of  the  federal  surplus  has  been 
provided  for  ;  but  that  this  should 
lead  to  the  dislocation  or  the  confusion 
of  the  finances  is  what  I  am  unable  to 
understand.  There  are  two  principles  in 
the  method  of  distribution  adopted  under 
this  Bill  which  ought  to  commend  them- 
selves to  the  sense  of  the  electors  of  the 
Commonwealth.  The  one  is  that  until 
the  time  has  come  when  experience  will 
dictate  the  proper  method  of  distribution, 
the  just  principle  has  been  adopted  that  a 
state  shall  get  back  all  that  it  contributes, 
less  the  fair  and  necessary  proportion  ex- 
pended in  collecting  the  revenue  due,  and 
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in   maintaining   the   Commonwealth.     It 

seems  to  me,  moreover,  to  be  a  provision 
that  has  on  the  face  of  it  the  essence  of 
justice.  We  are  told  that  it  will  be  diffi- 
cult to  trace  goods  across  the  border.  I 
don't  agree  with  that  criticism,  because  it 
will  be  as  easy  to  trace  goods  across  the  bor- 
der when  duties  are  not  to  be  paid  as  it  has 
been  when  there  are  temptations  to  make 
a  False  declaration  for  the  purpose  of 
avoiding  the  payment  of  taxes.  Sir,  on 
the  face  of  it,  it  must  be  clear  that  the 
difficulty  after  the  abolition  of  inter- 
colonial customs  will  be  much  less  than 
ever  it  was  while  taxes  existed.  The 
other  principle  to  which  I  adverted  as 
supporting  the  system  of  finance  adopted 
by  this  Bill,  is  that  while  every  one  trusts 
the  Commonwealth  Parliament  to  do  its 
duty,  steps  are  taken  to  see  that  it  shall 
have  before  it  the  necessary  data  and  evi- 
dence before  it  makes,  I  will  not  say  final, 
but  definite  provision  for  distribution. 
The  provision  in  this  Bill  that  five  years 
shall  elapse  during  which  the  system 
which  the  Bill  lays  down  shall  operate  is 
one  on  which  the  determination  of  the 
Federal  Parliament  can  only  be  come  to 
on  the  evidence  which  experience  affords. 
How  well  must  that  compare  with  any 
attempt  that  we  might  ourselves  have 
made  to  prophesy  the  working  of  a  Federal 
Tariff  of  which  none  of  us  have  any  experi- 
ence !  I  have  said  that  these  provisions 
■are  marked  by  the  essence  of  justice.  I 
repeat  that  phrase,  because  I  believe  that 
what  I  have  said  about  them  demonstrates 
that  they  are  so  characterized.  How 
they  can  work  utter  confusion  to  the 
finances  of  the  various  states  — how  it  can 
be  asserted  that  with  the  guarantee  which 
Sir  Edward  Braddon's  amendment  affords 
they  can  work  confusion  and  dislocation 
to  the  finances  of  the  states,  is  what  I  am 
unable  to  understand.  And  really,  sir,  I 
do  believe  that  I  am  either  so  dense  or 
so  right  on  this  subject  that  a  conclave 
•of  all  the  statisticians  in  the  colonies 
would  be  unable  to  convince  me.  Then, 
in  order  that    the    trade   and  commerce 


provisions,  including  the  intercolonial  free- 
trade  provision,  may  be  fairly  carried  out, 
we  have  provided  for  an  impartial  judicial 
body,  with  powers  of  administration  ai 
as  of  adjudication,  to  maintain  and  execute 
the  clauses.  It  is  not  the  chance  vote  of  i 
L'  Liislature,  but  the  deliberate  determina- 
tion of  the  court — from  which  there  may 
be  an  appeal  on  matters  of  law.  It  is  the 
determination  of  that  tribunal  which  will 
regulate  decisions  as  to  whether  any 
colony  is  doing  an  injustice  to  another  by 
professedly  internal  regulation.  I  cannot 
help  saying  I  approve  strongly  of  the  pro- 
vision, because  of  the  nature  of  the  ola 
which  are  to  be  committed  to  the  Inter-State 
Commission.  If  I  am  not  tiring  the  Con- 
vention, I  should  like  to  point  out  that, 
according  to  clause  99 — "The  Common- 
wealth shall  not,  by  any  law  or  regulation 
of  trade  or  commerce,  abridge  the  right 
of  a  state  or  of  the  residents  therein  to  the 
reasonable  use  of  the  water  of  rivers  for 
conservation  or  irrigation."  Then,  again, 
in  clause  98  it  is  set  forth  that — "The 
Commonwealth  shall  not,  by  any  law  or 
regulation  of  trade,  commerce,  or  revenue, 
give  preference  to  one  state  or  any  part 
thereof  over  another  state  or  any  part 
thereof."  Again,  in  clause  101  it  is  pro- 
vided—  "The  Parliament  may  by  any  law 
with  respect  to  trade  or  commerce  forbid,  as 
to  railways, any  preferenceor  discrimination 
by  any  state,  or  by  any  authority  consti- 
tuted under  a  state,  if  such  preference  or 
discrimination  is  undue  and  unreasonable, 
or  unjust  to  any  state."  But  that  provi- 
sion is  coupled  with  a  proviso  that  due  re- 
gard is  to  be  had  to  the  financial  responsi- 
bilities of  a  state  in  connexion  with  the 
construction  of  and  maintenance  of  its  rail- 
ways. How  that  could  work  ruin  to  the 
Victorian,  railways,  or,  as  has  been  said, 
turn  the  New  South  Wales  railways  into 
old  iron,  is  more  than  I  can  understand. 
With  the  proviso,  I  am  satisfied  with 
the  clause,  the  proviso  showing  clearly 
what  the  intention  of  the  clause  is.  The 
proviso  reads — "  But  no  preference  or  dis- 
crimination shall,  within   the  meaning  of 
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this  section,  be  taken  to  be  undue  and  un- 
reasonable, or  unjust  to  any  state,  unless 
so  adjudged  by  the  Inter-State  Commis- 
sion." So  that  it  appears  on  the  face  of 
the  clause  that  where  a  preference  or  dis- 
crimination is  not  found  to  be  undue  or 
unreasonable,  having  regard  to  all  the 
circumstances,  then  that  preference  or 
discrimination  may  be  maintained,  pro- 
vided it  is  not  unjust  to  any  state.  A 
tribunal  is  created  for  the  purpose  of  de- 
termining this  question  of  the  dueness 
or  reasonableness  or  justice,  and  really  I 
think  we  ought  to  be  satisfied  with  the 
creation  of  such  a  tribunal  to  interpret 
those  clauses.  I  believe  those  provisions 
will  work  well  on  the  whole.  They  are 
well  adapted  for  the  maintenance  of  that 
condition  of  things  marked  by  the  state 
ownership  of  railways,  while  we  have  in 
clause  51  provided  that,  with  the  consent 
of  the  state  concerned,  the  Commonwealth 
may  take  over  the  whole  or  any  part  of  the 
railways  of  a  state,  after  which  it  will  pro- 
vide for  railway  construction  and  exten- 
sion. 1  have  always  voted  against  handing 
over  the  railways  by  this  Constitution  to 
the  Federation.  But  I  am  satisfied  that 
if  it  be  found  a  necessary  accompaniment 
to  federation — if  it  be  found  to  be  a  wise 
thing,  for  the  adjustment  of  the  finances 
and  in  the  interests  of  commerce,  that  the 
railways  should  be  taken  over  by  the  Com- 
monwealth, we  should  have  sufficient  con- 
fidence in  the  Commonwealth  to  know  that 
if  that  is  done  it  will  be  the  result  of  public 
opinion,  spreading  not  only  throughout  the 
Commonwealth  but  throughout  the  states, 
for  here,  as  elsewhere,  the  same  party 
principles  would  operate  in  the  Common- 
wealth as  in  the  states.  If  it  becomes  a 
necessity  for  the  Commonwealth  to  take 
over  the  railways,  giving  good  value  or 
compensation,  we  may  rely  on  the  per- 
missive provision  of  the  Constitution  to 
work  out  that  result,  and  then  I  admit 
there  may  not  be  so  much  necessity  for 
an  Interstate  Commission  as  at  the 
present  time  exists.  There,  again, 
is  a  most  important  difference  between 
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this  Bill  and  the  Bill  of  1891.  Let  me 
now  draw  attention  to  two  very  important 
points  in  the  Bill.  A  large  agitation  was 
got  up  in  all  the  colonies  in  favour  of  the 
recognition  of  the  Supreme  Being  in  the 
Constitution.  As  the  result  of  that  agita- 
tion, a  phrase  has  been  inserted  in  the 
preamble.  I  will  not  use  the  words  them- 
selves, but  say  that  the  preamble  states 
that  the  people,  who  have  agreed  on  the 
Constitution,  humbly  rely  on  the  blessing 
of  the  Supreme  Being.  It  was  feared  that 
some  interpretation  such  as  has  been  taken 
up  in  one  or  two  cases  in  America  might 
lead  to  this  phrase  being  regarded  as  an 
action  taken  against  religious  liberty. 
This  Convention  has  agreed  to  a  clause 
which  prevents  any  possibility  of  that 
kind  as  regards  the  Commonwealth,  and 
which  does  not  interfere  with  the  states 
in  questions  of  their  internal  regulation, 
with  which,  of  course,  this  Commonwealth 
will  not  have  anything  to  do.  Clause  115 
says — 

The  Commonwealth  shall  not  make  any  law 
for  establishing  any  religion,  or  for  imposing 
any  religious  observance,  or  for  prohibiting  the 
free  exercise  of  any  religion,  and  no  religious 
test  shall  be  required  as  a  qualification  for  any 
office  or  public  trust  under  the  Commonwealth. 
While,  therefore,  a  concession  has  been 
made  to  the  popular  opinion  that  some 
reverential  expression  should  be  embodied 
in  the  preamble,  due  care  has  been  taken 
by  the  Convention  that  no  reliance  upon 
that  provision,  and  no  far-fetched  argu- 
ments based  upon  it,  shall  lead  to  any 
infraction  of  religious  liberty  under  the 
laws  of  the  Commonwealth  which  we 
hope  to  create.  As  regards  these  dif- 
ferences, I  would  like  to  point  out  one 
other  matter.  It  has  been  a  constant 
subject  of  complaint  against  this  Consti- 
tution that  the  powers  which  the  people 
possess  of  amending  it  are  not  sufficiently 
great.  The  distinction  between  this 
Constitution  and  that  of  1891  is  in  this 
respect  most  marked.  That  of  1891  pro- 
vided that  amendments  of  the  Constitu- 
tion, after  an  absolute  majority  had  been 
secured  in  the  two  Houses  of  Parliament,. 
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should  be  made  by  Conventions  of  the 
people.  The  present  provision  is  a  marked 
advance  upon  the  provision  of  1891,  for 
after  the  requisite  majority  lias  been 
secured  in  the  two  Houses,  this  Bill  pro- 
vides that  the  alteration  of  the  Constitu- 
tion shall  be -carried  by  the  people  them- 
selves. That,  again,  we  may  he  told,  is  a 
taking  away  of  the  national  character  of 
the  Bill,  for  our  critics  are  not  scrupulous; 
but  how  it  can  be  said  to  be  an  evidence 
of  anti-liberalism  or  a  conservative  feeling 
seems  to  me  in  the  nature  of  a  conundrum. 
This  Convention  has  made  a  very  great 
advance  in  these  particulars  on  the  work  of 
1891,  and  perhaps  one  of  the  greatest  ad- 
vances has  been  this,  that  the  free  people 
which  is  to  be  constituted  shall  under  this 
provision  be  free  to  alter  the  Constitution 
themselves,  care  only  being  taken  that  it 
is  done  deliberately  and  faithfully  ;  that 
work  of  that  character,  which  may  affect 
the  destinies  of  unborn  generations,  shall 
be  done  only  under  circumstances  which 
insure  that  thought  and  reason  shall  pre- 
vail, and  that,  in  making  amendments,  we 
should  take  that  much  security  for  the  pro- 
tection of  our  children  and  their  children 
after  them.  That,  again,  may  be  described 
by  some  as  a  "  conservative  "  tendency.  I, 
too,  should  consider  it  a  conservative  ten- 
dency if  I  were  prepared  to  say  that  every 
step  taken  in  the  direction  of  safety  and 
moderation  was  mere  conservatism  But 
not  holding  that  opinion,  but  holding 
that  steps  taken  in  this  way  are  not 
only  compatible  with  liberalism,  but  are 
the  very  conditions  of  a  just  liberal- 
ism, I  must  venture  to  differ  from  the 
opinion  which  has  been  expressed.  It 
has  been  said  again  about  this  provision 
that  one  state  can,  by  holding  out  against 
the  proposed  amendment,  defeat  the  in- 
tentions of  all  the  other  states.  That  is 
utterly  incorrect.  It  is  certainly  provided 
that  where  an  amendment  of  the  Constitu- 
tion iiims  at  destroying  the  proportion  in 
the  House  of  Representatives  which  the 
representatives  of  one  state  bear  to  the 
numbers  of  those  of  another  state,  such  a 


drastic  thin-  shall  not  be  done  without 
the  consent  of  that  state.  But  that  is  just. 
It  is  also  insured  that  equal  representa- 
tion  of  any  state   in   th-  diall   not 

be  taken  away  without  its  consent.  ! 
not  also  just  to  provide  that?  If  the  1 
ral  Parliament  attempts  to  do  one  or  other 
of  these  things,  to  single  out  one  state  for 
different  treatment  with  regard  to  num- 
ber of  its  people  and  their  representa- 
tives in  the  House  of  Representative 
to  deprive  it  of  the  equality  which  other 
states  possess  in  reference  to  their  repre- 
sentation in  the  Senate;  if,  under  any 
pressure,  the  Federal  Parliament  were  to 
attempt  to  do  a  thing  so  utterly  unjust 
and  subversive  of  the  entire  Constitution 
and  of  right  principles,  is  it  not  just  that 
the  consent  of  the  state  affected  should 
be  obtained?  That  is  the  only  case  ii> 
which  one  state  can,  by  holding  out,  defeat 
the  intention  of  the  rest  of  the  Common- 
wealth. It  is  just  that  such  power  should 
exist  in  that  state,  for  provisions  of  the 
kind  would  absolutely  mean  the  demolition 
at  once  or  speedily  of  that  state  as  an 
individual  part  of  the  Commonwealth. 
That  could  never  be  intended.  This  is  a 
necessary  corollary  of  the  provision  that 
the  limits  of  a  state  or  the  territory  of  a 
state  cannot  be  altered  without  its  own 
consent.  It  would  be  the  same  thing  to 
deprive  that  state  of  its  proper  share  of 
representation  in  the  Commonwealth  as  to 
take  away  part  of  its  territory  or  alter  its 
boundaries,  and  it  would  lead  to  its  being 
unable,  effectually,  to  resist  action  taken 
for  such  a  purpose.  In  every  other  respect 
it  is  untrue  that  this  provision  for  the 
amendment  of  the  Constitution  enables 
one  state  to  triumph  over  the  others, 
because  it  is  an  absolute  necessity  of 
the  Constitution  that  if  five  states  have 
federated,  the  Constitution  can  be  altered 
at  the  polls  if  the  amendment  is  carried 
by  absolute  majorities  in  Parliament, 
and  by  a  majority  of  the  people  in  three 
states  out  of  five.  I  have  now  set  forth 
some  of  the  differences  between  the  two 
Constitutions,    and   in   that    way  I  have 
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answered  some  of  the  criticisms  which 
have  been  made  upon  this  Bill.  It  has 
taken  me  a  longer  time  than  I  expected 
it  would,  but  I  thought  I  would  have 
the  indulgence  of  the  Convention  in 
defending  this  Bill,  and  in  that  way  I 
think  I  have  done  useful  work,  because  it 
is  not  by  any  resort  to  high-flown  oratory 
or  by  any  endeavour  to  rouse  the  sentiments 
of  the  people  from  within  this  council  hall 
that  we  shall  do  our  work,  but  rather 
by  a  calm  statement  of  the  nature  of  our 
labours,  and  by  an  appeal  to  the  reason 
and  not  the  passions  of  the  body  outside. 
I  should  have  mentioned  in  dealing  with 
the  railway  provisions  that  there  is  an 
important  qualification  conveyed  by  the 
103rd  clause,  which  reads — 

Nothing  in  this  Constitution  shall  render  un- 
lawful any  rate  for  the  carriage  of  goods  upon 
a  railway  the  property  of  a  state,  if  the  rate  is 
deemed  by  the  Inter-State  Commission  to  be 
necessary  for  the  development  of  the  territory 
of  the  state,  and  if  the  rate  applies  equally  to 
goods  within  the  state  and  to  goods  passing  into 
the  state  from  other  states. 

We  have  been  told  that  will  work  an  in- 
justice to  some  of  the  colonies.  I  cannot 
see  that  it  will.  I  cannot  see  any  state — 
whether  it  be  Victoria  in  developing  its 
coal  mines,  or  New  South  Wales  in  develop- 
ing its  wheat-fields — can  do  any  harm  by  a 
developmental  rate  for  any  of  these  pur- 
poses, so  long  as  that  rate  is  consistent  with 
intercolonial  free-trade.  Because  it  seems 
to  me  that  the  development  of  a  state  is  a 
corollary  to  the  act  of  this  Constitution 
in  leaving  that  territory  in  the  hands 
of  states.  Therefore,  I  cannot  see  that 
either  one  of  these  colonies  should  be 
considered  to  be  doing  work  which  the 
Federation  ought  to  prohibit,  if,  in  re- 
gard to  its  internal  traffic  only,  it  makes 
such  concessions  as  will  develop  the  pro- 
duce of  the  land,  whether  that  produce 
be  from  a  coal  mine  or  a  wheat-field, 
I  believe  that  is  an  entirely  just  pro- 
vision. It  is  one  of  the  provisos  I 
intended  to  mention  as  taking  off,  to 
some  extent,  what  might  be  considered 
to  be  the  rigour  of  Sir  George  Turner's 
[Mr.  Barton. 


clause  101.  I  believe  it;  is  an  addi- 
tional safeguard,  which  tends  to  pre- 
serve that  power  of  internal  regulation 
on  the  part  of  a  state  which  ought  to  be 
allowed  to  it,  so  long  as  it  does  not  conflict 
with  the  provisions  of  the  Constitution 
in  giving  the  federal  authority  the  sole 
control  of  inter-state  traffic.  Now,  where 
inter-state  traffic  is  concerned,  this  clause 
cannot  operate,  because,  unless  the  rate 
which  is  concerned  applies  equally  to 
goods  coming  from  other  states,  and  to 
goods  passing  entirely  within  the  territory 
of  the  state  itself,  the  rate  cannot  apply, 
and  the  Iuter-State  Commission  will  have 
power  to  interdict  it.  That  being  so, 
where  the  rate  interferes  with  inter-state 
free  trade  it  will  be  interdicted  by  the 
Inter-State  Commission  ;  and  where  it  does 
not  interfere  with  the  other  provisions  of 
the  Constitution  in  this  respect  the  rate 
will  be  allowed  to  continue.  That  is  a  just 
solution  of  what  might  otherwise  be  a 
very  grave  difficulty.  I  do  not  intend  to 
detain  the  Convention  at  much  greater 
length.  I  have  not  spoken  to-day  for  the 
purpose  of  making  what  is  called  a  speech. 
My  object  has  been  to  lay  clearly  before 
the  country,  through  this  Convention, 
what  I  believe  are  the  wise  and  just 
provisions  of  this  Constitution,  and  the 
respects  in  which  it  is  an  improvement 
upon,  as  being  a  more  liberal  Constitu- 
tion than  the  work  of  1891.  Providing, 
as  this  Constitution  does,  for  a  free  people 
to  elect  a  free  Parliament — giving  that 
people  through  their  Parliament  the  power 
of  the  purse — laying  at  their  mercy  from  day 
to  day  the  existence  of  any  Ministry  which 
dares  by  corruption,  or  drifts  through 
ignorance  into,  the  commission  of  any  act 
which  is  unfavorable  to  the  people — 
having  this  security,  it  must  in  its  very 
essence  be  a  free  Constitution.  What- 
ever any  one  may  say  to  the  contrary 
that  is  secured  in  the  very  way  in  which 
the  freedom  of  the  British  Constitution  is 
secured.  It  is  secured  by  vesting  in  the 
people,  through  their  representatives, 
the    power    of  the  purse,  and    I  venture 
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to  say  there  is  no  other  way 
of  securing  absolute  freedom  to  a 
people  than  that,  unless  you  make  B 
different  kind  of  Executive  than  that 
which  we  contemplate,  and  then  overload 
your  Constitution  with  legislative  provi- 
sions to  protect  the  citizen  from  interfer- 
ence. Under  this  Constitution  he  is  saved 
from  every  kind  of  interference.  Under 
this  Constitution  he  has  his  voice  not  only 
in  the  daily  government  of  the  country, 
but  in  the  daily  determination  of  the  ques- 
tion of  whom  is  the  Government  to  consist 
There  is  the  guarantee  of  freedom  in  this 
Constitution.  There  is  the  guarantee 
which  none  of  us  have  sought  to  remove, 
but  every  one  has  sought  to  strengthen. 
How  we  or  our  work  can  be  accused  of  not 
providing  for  the  popular  liberty  is  some- 
thing which  I  hope  the  critics  will  now 
venture  to  explain,  and  I  think  I  have 
made  their  work  difficult  for  them.  Hav- 
ing provided  in  that  way  for  a  free 
Constitution,  we  have  provided  for  an 
Executive  which  is  charged  with  the 
duty  of  maintaining  the  provisions 
of  that  Constitution ;  and,  therefore,  it 
can  only  act  as  the  agents  of  the  people. 
We  have  provided  for  a  Judiciary,  which 
will  determine  questions  arising  under  this 
Constitution,  and  with  all  other  questions 
which  should  be  dealt  with  by  a  Federal 
Judiciary;  and  it  will  also  be  a  High  Court 
of  Appeal  for  all  courts  in  the  states  that 
choose  to  resort  to  it.  In  doing  these 
things,  have  we  not  provided,  first,  that 
our  Constitution  shall  be  free :  next, 
that  its  government  shall  be  by  the 
will  of  the  people,  which  is  the  just  result 
of  their  freedom :  thirdly,  that  the  Con- 
stitution shall  not,  nor  shall  any  of  its 
provisions,  be  twisted  or  perverted,  inas- 
much as  a  court  appointed  by  their  own 
Executive,  but  acting  independently,  is  to 
decide  what  is  a  perversion  of  its  provisi.  >ns ? 
We  can  have  every  faith  in  the  constitution 
of  that  tribunal.  It  is  appointed  as  the 
arbiter  of  the  Constitution.  It  is  appoints  1 
not  to  be  above  the  Constitution,  for  no 
citizen  is  above  it,  but  under  it ;  but  it  is 


appointed  for  the  purpose  of  saying  that 
those  who  are  the  instruments  of  the  Con- 
stitution— the  Government  and  the  Par- 
liament of  the  day— -shall  not  become 
the  masters  of  those  whom,  as  to  the 
Constitution,  they  are  bound  | 
What  I  mean  is  this:  That  if  you.  after 
making  a  Constitution  of  this  kind,  enable 
any  Government  or  any  Parliament  to 
twist  or  infringe  its  provisions,  then  by 
slow  degrees  you  may  have  that  Constitu- 
tion— if  not  altered  in  terms  —so  whittled 
away  in  operation  that  the  guaranty 
freedom  which  it  gives  your  people  will 
not  be  maintained  ;  and  so,  in  the  hi ■_ 
sense,  the  court  you  are  creating  here, 
which  is  to  be  the  final  interpreter  of 
that  Constitution,  will  be  such  a  tribunal 
as  will  preserve  the  popular  liberty  in 
all  these  regards,  and  will  prevent, 
under  any  pretext  of  constitutional  action, 
the  Commonwealth  from  dominating  the 
States,  or  the  states  from  usurping  the 
sphere  of  the  Commonwealth.  Having 
provided  for  all  these  things,  I  think  this 
Convention  has  done  well.  The  question 
for  us  is  this — the  question  for  the  elec- 
tors is  this  :  Is  this  a  Constitution  which 
will  enable  a  free  people  to  come  together, 
and  in  community  together  to  work  out 
their  own  destiny  1  Who  can  deny  it  ?  Is 
it  a  Constitution  which  gives  all  reason- 
able and  liberal  guarantees  of  freedom? 
That  can  only  be  answered  in  one 
way.  Is  it  a  Constitution  the  action 
of  which,  until  amended  by  the  people, 
is  preserved  and  safeguarded  i  There  is 
only  one  answer  to  that.  Is  it  a  Consti- 
tution which  the  people  themselves,  by 
their  will  expressed  by  their  Parliament 
and  themselves,  are  able  to  alter  to  suit 
their  needs  under  conditions  of  reasonable 
thought,  without  unreasonable  difficulty  ? 
There  can  be  no  answer  but  one  to 
that  (j  nest  ion.  Then,  if  the  Convention 
has  done  those  four  things,  1  tike  it  that 
it  has  done  its  work.  There  is  no  voter 
of  the  electoral  body,  coming  to  the  con- 
sideration of  this  BUI,  and  having  an 
average    share    of    intelligence,    who    will 
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say  that  because  there  is  one  provision  or 
another  in  the  Bill  which  he  objects  to, 
he,  therefore,  will  not  vote  for  the  Bill. 
Because  the  elector  will  say  this  to  him- 
self— Do  I  believe  in  every  syllable  of 
the  Constitution  under  which  I  live? 
There  is  not  an  elector  who  can  say  that. 
Should  I  like  the  Constitution  of  this 
country  (whether  it  be  Victoria,  or  New 
South  Wales,  or  any  other  country)  to  be 
•amended  in  certain  particulars  %  Cer- 
tainly I  should.  But  do  I  need  to  go 
away  and  live  in  another  country,  because 
I  cannot  get  the  very  alteration  I  want 
in  my  Constitution  ?  No  ;  I  do  not. 
Is  not  that  a  series  of  questions 
which  the  elector  will  put  to  him- 
self and  answer  as  I  have  answered 
them  ?  Will  he  not  say  —  While  I 
may  not  agree  with  the  Convention  in 
every  detail  of  its  work,  no  Constitution 
probably  can  be  framed  against  which 
nearly  every  elector  in  every  country  would 
not  have  some  word  to  say.  There  are  very 
few  belonging  to  either  of  the  great  politi- 
cal parties  in  Great  Britain  who  would 
not  wish  to  alter  the  Constitution  in  one 
direction  or  the  other.  There  are  very 
few  in  these  colonies,  and  I  suppose  there 
are  very  few  in  Canada  and  in  the  United 
States,  who  do  not  desire  amendments  in 
their  Constitution.  But  the  question  they 
ask  themselves  is :  Is  this  the  right  sort 
of  country  to  live  in  under  such  a  Con- 
stitution as  this  ?  If  it  is  I  am  content, 
provided  you  give  me  freedom  to  par- 
ticipate in  its  alteration  under  every 
condition.  That,  sir,  is  what  this  Bill 
secures!  I  believe  that  in  this  great 
colony,  in  which  we  have  been  meeting 
for  41  sitting  days,  the  work  of  the  Con- 
vention will  be  reasonably  appreciated,  and 
that  their  labours  will  be  rewarded  with 
the  only  reward  they  ask,  and  that  is  the 
unity  of  their  country.  I  also  believe  that 
similar  reason  and  wisdom  will  prevail  in 
the  country  in  which  I  live,  for  notwith- 
standing the  huge  burden  laid  on  the 
people  of  that  colony  by  a  breach  of  faith — 
and  I  still  stigmatize  it  as  a  breach  of 
[Mr.  Barton. 


faith — I  do  believe  in  my  inmost  heart 
that,  when  this  Constitution  is  explained 
in  its  truth  and  justice  to  the  electors  of  that 
country,  they  will  demand  that  union,  that 
friendship,  that  connexion  in  all  business 
matters  between  themselves  and  the  other 
colonies,  which  it  is  manifest  every  citizen 
of  this  country  was  intended  to  have  and 
maintain.  I  believe  that  such  results 
will  ensue  that  this  Constitution  will  be 
adopted,  even  under  the  huge  burdens  laid 
on  the  electors  of  New  South  Wales  as  a 
condition  of  its  adoption.  I  believe  that  in 
other  countries — in  yours,  Mr.  President, 
for  example,  where  I  am  quite  sure  the 
electoral  body  is  permeated  by  a  very,  very 
strong  demand  for  and  insistence  on  liberal 
principles — this  Constitution  will  not  be 
distasteful,  but  will  instead  be  regarded 
as  highly  satisfactory.  I  sincerely  be- 
lieve that  that  will  be  the  result  in  every 
one  of  these  colonies.  It  is  there  that 
all  of  us  seek  our  reward.  Other  re- 
ward we  cannot  expect ;  and  I,  for  one, 
can  say  from  my  very  heart,  that  other 
reward  I  do  not  desire.  I  am  quite  sure 
that  is  the  feeling  we  all  of  us  share,  and 
I  am  quite  sure,  too,  that  the  approval  of 
our  honest  labour  which  we  shall  receive 
if  this  Constitution  is,  as  it  will  be, 
adopted  by  the  voice  of  the  people,  will 
be  such  a  reward  to  us  as  will  satisfy  any 
ambition  we  may  have  entertained  in  the 
whole  course  of  our  lives. 

Sir  EDWARD  BRADDON  (Tasmania). 
— I  have  to  express  my  sincere  thanks  to 
Sir  Richard  Baker  and  the  Attorney-Gene- 
ral of  Victoria  for  allowing  me  this  oppor- 
tunity of  speaking  to  this  motion,  an 
opportunity  which  I  could  not  get  unless 
I  spoke  at  this  moment,  inasmuch  as  I 
have  to  leave  this  chamber  to  catch  the 
steamer  in  some  twenty  minutes  or  so. 
Mr.  President,  I  entirely  and  heartily  in- 
dorse the  motion  of  the  honorable  the 
leader  of  the  Convention.  That  motion 
calls  upon  the  Premiers  of  the  colonies 
represented  here  to  engage  to  see  that 
the  principles  of  this  Bill  are  made 
fully  known  to  the  constituents  in  their 
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colonics,  and  already  I  have  taken  steps  to 
secure  that  that  shall  be  efficiently  done. 
I  do  not  think  it  would  be  possible  by 
issuing  copies  of  the  Bill  itself  to  every 
elector  of  every  colony  to  make  the  prin- 
ciples of  the  Bill  intelligible  to  him,  and 
1  have  ordered  a  synopsis  of  the  Bill  to 
be  prepared.     That  synopsis  which  will  he 
intelligible  to  all,  and  which  probably  win 
It.    read  by   all   who   can  read,  where  the 
Bill  might  not  be  read,  will,  I  hope,  effect 
the  purpose  that  we  have  in  view.      I  de- 
sire to  adopt  no   Fabian  policy  whatever 
in  regard  to  the    Bill    we  have  just  com- 
pleted.   1  wish  to  speak  with  no  uncertain 
sound,   and  I   declare    for    myself,   and  I 
believe  that  I  am  declaring  it  for  the  great 
majority   of   the  representatives   of    Tas- 
mania, that  we  are   heartily  in  sympathy 
with  this  Bill,  and   will   do  everything  in 
our  power  to  get  it  accepted  by  our  colony. 
1  have  heard  from  two  visitors   who  have 
recently  come  here  from    Tasmania,  that 
there    is  a  feeling  in    the  colony  against 
this  Bill.      It  is  believed  there  that   the 
Bill  will  not  be  approved  by  the  people. 
Well,  I  believe  that  possibly  when  we  come 
to  explain  matters  to  our  people,  especially 
when  we  show  the  effect  of  that   clause 
which   I   was  happy  enough  to  pass   the 
other  day— when  we  show  them  that  we 
have  secured  by  that  clause  a  guarantee 
of  a  certain  minimum  return  of  revenue 
from  Customs  and  Excise,  and   a  certain 
amount  of  economy  in  the  administration 
of  the  Commonwealth's  affairs;  when   we 
show  them  that,  and   explain  the   Bill  in 
other  respects  to  our  constituents,  I  be- 
lieve we  shall  be   able  to  win  their  votes 
in  spite  of  any  feeling   that  may  prevail 
there  now.     Of  course,  none  of  us  can  say 
that,  according  to  our  lights,  according  to 
our  individual  wishes,  the   Bill   is  perfec- 
tion.    It  would  be  necessarily  impossible 
that  that  should  be  so,  when  we,  who  are 
collected  here   together,    however   honest 
our    views    may    be,     are    necessarily    in 
flueneed    in    this   Convention   by  the  in- 
terests of  our  own  particular  states.    That 
is  as  natural  as  it  is  excusable.     We  are 


here  to  see,  as  far  as  we  can,  that  the  Cot 
tut  ion  Bill  should  be  moulded  so  as  ta  suit 

our  particular  interests;   but  .at   t; 

having  adopted  that  Bill,  we,  sopp 
become  members  of  the  Commonwealth, 

should  entirely  drop  that  parochial  feeling; 
we  should  cease  to  feel  that  \s<-  belong  to 
this  state  or  to  that,  and  only  acknow- 
ledge that  we  belonged  to  the  Common- 
wealth, and  work  together  honestly  and 
with  strenuous  energy  to  carry  out 
the    Bill    to    the    greatest   possible    suc- 

It    was    a  disappointment    to  some 
of    us    representatives     of     the    smaller 

that  the  power  of  amending  M 
Bills  was  not  given  to  the  Senat 
urged  that  it  should  be.  Upon  that 
point  we  were  defeated  and  we  hawe 
accepted  our  defeat  with  gne-efulness, 
I  hope,  and  with  perfect  satisfaction  to 
ourselves,  because  if  we  met  with  some 
little  failure  there,  well,  it  has  been  said 
somewhere  that  "  Failure  is  God's  road  to 
success."  And  I  hope  now,  when  I  have 
thoroughly  accepted  the  Bill  as  it  stands, 
even  as  to  that  clause,  we  shall  find  the 
Senate  so  powerful  that  it  will  realize 
very  much  by  its  strength  what  we  sought 
to  realize  for  it  by  Act  of  Parliament. 
Sir  Samuel  Griffith  has  said,  and  very  well 
said,  that  if  the  Senate  be  a  powerful 
body  its  suggestions  will  be  accepted, 
but  that  if  it  be  a  weak  body  its  amend- 
ments will  be  refused.  I  think  wTe  may 
therefore  be  perfectly  satisfied  in  having 
retained  for  the  smaller  states  the  most 
liberal  representation  in  the  Senate,  and  in- 
deed the  most  liberal  representation  in  the 
whole  Parliament  for  the  smaller  states. 
Having  done  that,  I  hope  that  not  only  we 
who  are  here  in  this  Convention,  but  those 
whom  we  represent  in  every  one  of  the 
smaller  colonies,  will  be  perfectly 
with  what  they  have  got.  Ami  without  at- 
tempting to  do  that  which  time  will  not 
permit  me  to  do,  that  is,  to  criticise  or  to 
analyze  the  Bill  in  any  way,  1  should  like  to 
saythattomymindit  isa  Bill  which  appeals 
thoroughly  to  the  people,  the  great  masses 
of  the  people,  for  whom  we  have  prepared 
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it.  Throughout  all  the  stages,  therefore, 
which  we  have  had  to  pass  in  dealing  with 
this  Commonwealth  Bill,  from  its  initia- 
tion, and  the  election  by  the  people  of  their 
representatives  in  this  Convention,  to  the 
end,  the  people  will  dominate — dominate  as 
they  should  do,  reasonably  and  in  a  whole- 
some way — and  nothing  will  be  possible  to 
be  done  except  with  the  assent  of  the 
people. .  Before  I  sit  down,  Mr.  President, 
I  think  I  should  fail  in  my  duty  if  I  did 
not,  on  behalf  of  us  departing  Tasmanians, 
say  some  of  those  valedictory  words  with- 
out which  meetings  of  this  sort  never  close. 
We,  I  am  sure,  unanimously,  like  other 
members  of  the  Convention,  have  recog- 
nised the  dignity,  ability,  and  self-sacrifice 
with  which  you  have  adorned  the  Presi- 
dent's chair.  We  must  all  have  admired 
the  courtesy,  and,  sometimes  under  trying- 
circumstances,  as  points  of  order  were 
raised,  the  ability  and  infinite  tact 
with  which  Sir  Richard  Baker  has  filled 
the  position  of  Chairman  of  Committees. 
We  know  for  ourselves  that  we  are  under 
a  great  debt  of  gratitude  to  the  officers 
of  the  House,  from  whom  we  have  received 
immense  assistance,  and  whom  we  have 
occasionally  worried  in  a  most  inexcusable 
manner. 

Mr.    Douglas.  —  Do    not    forget    the 
Parliamentary  Committee. 

Sir  EDWARD  BRADDON.— I  am  not 
going  to  forget  them.  We  have  all  seen 
with  admiration  the  splendid  way  in  which 
our  leader,  the  honorable  and  learned 
member  (Mr.  Barton),  has  conducted  the 
proceedings  of  the  Convention.  We  must 
all  have  admired  the  devotion  to  the  work 
before  us  which  has  been  shown  by  him 
and  by  the  members  of  the  Drafting 
Committee.  Many  honorable  members 
are  possibly  unaware  that  they  have 
given  hours  to  the  consideration  of  the 
Bill  when  we  have  been  enjoying  our- 
selves in  bed.  They  have  spent  the  mid- 
night oil — perhaps  I  should  say  electric 
light— upon  the  measure  without  stint, 
and  it  is  due  to  their  efforts  that  we  were 
able  to  pass  the  Bill  as  early  as  yesterday. 
[Sir  Edward  Braddon. 


As  I  shall  have  no  other  opportunity,  I 
will  now  express,  on  behalf  of  my  col- 
leagues and  myself,  our  gratitude  for  the 
great  and  unsparing  hospitality  shown  to 
us  by  the  Government  aud  people,  not  of 
Melbourne  only,  but  of  all  Victoria.  We 
have  been  hospitably  received  in  various 
parts  of  Victoria,  and  would  no  doubt 
have  been  equally  well  received  in 
all  parts  of  the  colony  if  the  people 
could  have  rendered  it  possible  for  us 
to  be  in  two  or  three  places  at  once.  I 
should  have  liked  to  have  said  more,  but 
steamers,  like  time,  wait  for  no  man,  and 
it  is  necessary  for  me  to  get  away. 

Sir  RICHARD  BAKER  (South  Aus- 
tralia).— I  should,  perhaps,  not  have  felt 
called  upon  to  take  up  some  of  the  few  re- 
maining moments  of  the  time  of  the  Con- 
vention had  it  not  been  that,  owing  to  my 
duties  as  Chairman  of  Committees,  I  have 
been  the  only  member  of  the  Convention 
who  has  not  been  able  to  express  his 
opinions,  and  to  explain  through  the  press 
to  his  constituents  who  sent  him  here  the 
position  which  he  takes  up.  Before  I  pro- 
ceed, let  me  express  my  meed  of  praise  for 
the  admirable  and  able  speech  of  our  es- 
teemed leader,  a  speech  which  was  a  fitting 
climax  to  the  able  and  courteous  manner  in 
which  he  has  performed  the  arduous  duties 
of  his  position.  Not  only  the  members  of 
the  Convention,  but  the  people  of  Australia 
are  under  a  debt  of  gratitude  to  the  hon- 
orable and  learned  member — a  debt  which 
I  hope  they  will  repay  in  the  manner 
which  he  himself  has  suggested,  by  crown- 
ing his  efforts  and  those  of  all  of  us 
by  the  formation  of  the  Australian  nation 
I  have  heard  many  remarks  concerning 
the  time  which  our  deliberations  have 
taken  up,  and  I  have  been  told,  and  I 
have  seen  it  stated  in  print,  that  the 
public  are  losing  the  thread  of  our  de- 
liberations, and  are  ceasing  to  take  an 
interest  in  the  federal  movement.  I  do 
not  believe  the  public  of  Australia  are  less 
interested  in  the  great  question  of  federa- 
tion now  than  they  have  been  at  any  time 
during  the   last  six  years.      It    is   quite 
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excusable  for  them  not  to  have  been  able 
to  follow  our  deliberations,  because  to 
those  unacquainted  with  parliamentary 
procedure  they  have,  no  doubt,  appi 
of  a  complex  nature,  and  it  has  been 
difficult,  with  the  limited  information  con- 
veyed to  the  outside  public  through  the 
press,  to  follow  our  proceedings.  But 
although  they  may  not  have  taken 
such  a  great  interest  in  our  proceed- 
ings during  the  last  few  weeks,  I 
do  not  believe  it  is  true  that  they 
have  lost  interest  in  federation.  I  firmly 
believe  that  not  a  moment  has  been 
wasted  during  the  whole  of  the  time  that 
we  have  been  here.  When  we  consider 
how  vast  the  importance  is  that  every 
word  of  the  Constitution  should  be  cor- 
rect, that  every  clause  should  fit  into 
every  other  clause  ;  when  we  consider  the 
great  amount  of  time,  trouble,  and  expense 
it  would  take  to  make  any  alteration,  and 
that,  if  we  have  not  made  our  intentions 
clear,  we  shall  undoubtedly  have  laid  the 
foundation  of  lawsuits  of  a  most  extensive 
nature,  which  will  harass  the  people  of 
United  Australia  and  create  dissatisfaction 
with  our  work,  it  must  be  evident  that 
too  much  care  has  not  been  exercised.  I 
place  it  before  the  public  in  most  unmis- 
takable words  that  it  is  my  opinion,  as 
Chairman  of  Committees,  that  in  all  our 
deliberations,  and  notwithstanding  all  the 
reversals  of  conclusions  previously  ar- 
rived at  which  have  taken  place,  no  time 
has  been  wasted.  The  result  of  our 
labours  is  a  Bill  which,  for  drafting,  for 
clearness  and  conciseness  of  expression, 
it  would  be  difficult  to  equal  in  any 
written  document.  My  honorable  and 
learned  friend  (Mr.  Barton)  has  approached 
the  subject  of  the  Bill  from  the  position 
of  a  speaker  and  an  actor ;  I  have  been  a 
listener  and  a  thinker.  I  hope  to  be  per- 
mitted, before  1  come  to  any  of  the 
details  of  the  Bill,  to  analyze  the  prin- 
ciples upon  which  it  is  founded.  There 
have  been  three  types  of  government 
struggling  for  mastery  all  through  our 
deliberations.  There  has  been,  first,  the 
[156] 


type  of  what  I  call  true  federation  ;  there 
has  been  the  type  of  a  federation  ima- 
gined by  some  of  my  honorable  friends 
from  Victoria;  and  there  has  been  the 
British  type  of  government.  Those  three 
types  are  to  a  very  considerable  extent 
inconsistent  with  each  other.  But  in  the 
work  which  we  have  completed  traces  will 
be  found  of  every  one  of  them.  The  re- 
mark has  frequently  been  made  that  we 
want  a  federation  of  the  British  respon- 
sible government  type.  That  has  always 
seemed  to  me  a  contradiction  in  terms. 
You  might  just  as  well  say — "I  want 
a  stamp  battery  of  the  roller-mill 
type."  Both  the  stamp  battery  and  the 
roller  mill  are  machines  designed  for  the 
crushing  of  matrix,  but  the}'  are  founded 
upon  absolutely  different  principles.  Both 
the  federal  type  of  government  and  the 
British  type  of  government  are  framed  for 
the  same  purpose — the  government  of  the 
people — but  they  are  founded  upon  abso- 
lutely inconsistent  theories  and  principles. 
I  do  not  want  to  reiterate  arguments  and 
statements  that  have  been  made  over 
and  over  again  in  the  Convention,  but  I 
may,  perhaps,  be  permitted  to  refer  very 
shortly  to  the  principles  upon  which 
these  different  types  are  founded.  We 
have  in  the  British  Constitution,  and  in 
all  the  copies  of  it  which  exist  in  these 
colonies,  a  centralized  form  of  govern- 
ment, in  which  there  is  one  predominant 
power — in  which  one  of  the  branches  of  the 
Legislature  has  usurped  the  powers  of  the 
other  by  the  aid  of  a  committee  of  its 
members  called  the  Executive.  This  we 
sometimes  refer  to  as  the  responsible 
Ministry  system.  Is  not  such  a  type  of 
government  absolutely  inconsistent  with 
the  fundamental  principles  of  a  Federation 
in  which  free  people  wish  to  unite  for 
certain  purposes,  and  in  which,  according 
to  all  sound  theory,  the  two  branches  of 
the  Legislature — that  which  represents 
the  states,  and  that  which  represents  the 
people,  ought  to  be,  if  not  co-equal 
in  power,  to  a  great  extent  co-equal? 
The  third  type,  the  type  in  which   it  is 
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suggested  that  all  states  boundaries  shall 
be  completely  swept  away,   and  that,  so 
far  as  the  legislative  powers  transferred  to 
the   Federal   Government  are  concerned, 
the  people  shall  act  as  one   people,  and 
there  shall  be   an    Upper  House    and    a 
Lower    House     only,    is    founded    upon 
a  want  of  consideration  of  the  effect  of 
any  such  form  of  government.      If    the 
people    of    the    colonies    are    willing    to 
act   as   one   nation — to  sweep   away  the 
boundaries    of   the   different   colonies    in 
reference  to  the  38  powers  given  by  clause 
52  of  the  Bill  to  the  Federal  Government 
— surely  they  will  submit  to  give  to  the 
Federal  Government  powers  of  legislation 
concerning  all  matters.      This  suggested 
half-way  house   between   unification   and 
Federation  is  no  permanent  abiding  place. 
I  invite  the   honorable  and  learned  mem- 
ber (Mr.  Higgins)  to  consider  this  point : 
If  the  people  of    the  smaller    states  are 
willing   to    adopt    the    type    of    govern- 
ment suggested  by  our  Victorian  friends, 
we  can  save   the  expense  of  ten  Houses 
of   Legislature   and    five  Governors,    and 
we   can    become    a    truly   united  people. 
But  we  have    been    sent   here  to    frame 
a   scheme    of    federation,    not    of     amal- 
gamation.      Now,  what    have    we  done? 
We    have   framed   a   scheme    of    govern- 
ment  such    as   hitherto    has    been   abso- 
lutely unknown.     It  does  not  follow  that 
it  is  not  a   good  scheme,  that  it  is   not 
workable,  or  that  it  will  not  perform  the 
objects  at  which  we  all  aim.     I  believe, 
sincerely  and  truly,  that  the  Bill  which 
we  have  framed   is  a  machine  which  will 
work  most  smoothly.     We  have  adopted, 
so  far  as   we   can,   the  forms  of  govern- 
ment   to    which    we    have    been    accus- 
tomed.    That  of  itself  is  a  great  thing,  and 
we  have  imported  into  it  such  an  amount 
of  federal  principle  as  will  make  this  form 
of  government  a  federal  form.     I  believe 
that  when  this  system  comes  into  existence, 
its   smooth    working    will   be    immensely 
aided  by  the  fact  that  those  who  take  part 
in  it  will  take  part  in  a  form  of  govern- 
ment to  which  they  have  been  used,  and 
[Sir  Richard  Baker. 


that  the  people  themselves   will  be  recon- 
ciled, in  even  the  smaller  states,  to  some 
departure  from  the  federal  form,  because 
they  will  see  that  all  they  have  looked  up  to 
and  cherished  for  a  considerable  time  as  a 
free  government  will  still  remain  to  them 
intact,    so    far   as    it    is    possible    that  it 
can  remain  intact  under  a  federal  form  of 
government.     In  the  first  speech  which  I 
made  in  the   Sydney  Convention  in  1891, 
I  admitted  that  we  were  not  assembled  to 
make  any  theoretical  or  ideal  type,  but 
that,   in   the   words   of    Solon,    we  must 
give  to  the  people  of  Australia  "not  the 
best    form   of   government,  but   the  best 
that  they  can  bear."    Now,  this  system  is, 
I  think,  the  best  the   people   of  Australia 
can  bear.     It  must  be  always  recollected 
that,  in    building    a    house,  the  architect 
ought  not  to  build  to  suit  himself,  but  he 
ought  to  build  the  house  to  be  convenient 
and  commodious  for  those  who  will  live 
in  it.     That    is  the  principle  which  has 
influenced  the  minds  of  members  of  this 
Convention,  and  they  have  given  effect  to 
the  idea   in    the  Constitution    which  we 
have  framed.     There  are  many  people  in 
these  colonies  who  look  upon  this  Consti- 
tution from  a  conservative  point  of  view. 
They  think  that  it  is  far  too  democratic 
They  point  out  that  in  no  Constitution 
which  has  yet  existed  in  the  world  have 
there  been  two   Houses  of  Legislature   in 
which     property    has    no    representation 
at   all.      They   point  out   that  this  is  a 
Constitution  in  which  one  set  of  people 
— those  who  have  little  or  no  property — 
because  they  are  the  majority,  will  have 
the  power  of  dictating  how  the  taxes  shall 
be  raised,  and  how  the  taxes  shall  be  spent; 
and  that  another  set  of  people — those  who 
have  property,   and   are    the    minority — 
will  pay  the  taxes;  that  representation  and 
taxation  will    not  go  hand  in   hand,  be- 
cause taxation  will  be  imposed  by  one  class 
and  paid  by  another.     Now,  that  criticism 
undoubtedly    has  a  great   deal   of  force. 
But    the    answer    seems    to    me    to    be 
that,    at    all    events   for    a    considerable 
time  —  perhaps    for    ever  —  the   Federal 
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Government  will  rely  on  tuxes  raised 
through  the  Customs  ;  and  you  cannot  im- 
pose customs  duties  so  that  they  will  fall  on 
any  particular  el;(>s.  I  doubt  very  much 
whether  you  can  impose  any  taxation 
which  will  lull  on  am  part icular  class,  be- 
cause all  taxation  lias  a  tendency  to  spread 
itself  over  the  whole  of  the  community. 
But  that  is  specially  true  of  taxation  raised 
through  the  Customhouse;  and  that  is 
the  answer  to  such  criticism.  There  is  one 
point  in  which  I  have  taken  a  great  interest 
— one  point  on  which  I  have  taken  up  what 
some  have  thought  to  be  an  extreme  stand — 
and  that  is  as  to  the  powers  of  the  Senate 
under  the  Constitution.  I  look  upon  the 
Senate  as  the  sheet-anchor  of  the  smaller 
states,  as  the  pivot  on  which  the  whole 
Federal  Constitution  revolves ;  and  I  have 
been  compelled  to  analyze  this  Bill  care- 
fully before  arriving  at  any  conclusion  as 
to  what  effect  the  various  alterations  made 
in  clauses  53  to  56  will  have  on  the 
powers  and  position  of  the  Senate.  Now, 
the  following  alterations  have  been  made 
which  will  have  the  effect  of  decreasing 
those  powers.  The  power,  the  dignity, 
and  the  importance  of  the  Senate,  so  far  as 
those  Money  Bills  which  must  originate 
in  the  House  of  Representatives  are  con- 
cerned, has  been  very  greatly  decreased.  In 
the  Bill  of  1891  the  words  used  were  "  Bills 
for  imposing  taxation."  Those  words  were 
altered  in  Adelaide,  on  my  motion  in 
the  Constitutional  Committee,  to  "Bills 
the  main  object  of  which  is  for  imposing 
taxation."  But  that  form  of  words  has 
now  been  altered  again,  so  that  we  find 
in  theBill,  as  drawn,  that  no  Bills  inci- 
dentally imposing  taxation,  except  of  the 
most  trivial  nature,  can  originate  in  the 
Senate.  That  is  one  stamp  of  inferiority 
placed  on  the  Senate  since  1891.  And, 
also  since  1891,  a  proviso  has  been  added 
to  one  of  the  clauses  relating  to 
the  Executive,  which  makes  it  abso- 
lutely necessary  that  the  members  of  the 
Executive  shall  be  Members  of  Parlia- 
ment. That  provision  also  diminishes  the 
power  of  the  Senate.     Sir  Samuel  Griffith 


purposely  left  the  matter  vague.  He  ex- 
plained to  us,  in  1891,  and  has  since  ex- 
plained in  some  of  his  pamphlets,  that 
he  is  not  at  all  sure  that  under  a  federal 
form  of  government  we  should  continue  to 
have  responsible  government,  and  that  free 
institutions  might  work  out  under  repre- 
sentative government  without  the  Cabinet 
system  of  responsibility  j  and  he  left  the 
matter  open  for  that  change  which  time 
and  evolution  might  bring.  But  in  this 
Bill  we  have  insisted  that  members  of  the 
Executive  must  be  Members  of  Parliament. 
In  a  former  sneech,  which  I  do  not  intend 
to  repeat,  I  have  explained  that  this 
inherent  power  of  the  House  which  con- 
trols the  purse,  and  of  that  committee  of 
such  House  called  the  responsible  Ministry, 
which  will  inevitably  work  with  the  House 
to  which  it  owes  its  existence,  and  to  which 
it  is  responsible,  will  have  a  powerful  and 
constant  tendency  to  reduce  the  Senate  to 
a  position  of  impotency;  and  these  two 
alterations  since  1891  will  also  work  in  that 
direction.  On  the  other  hand,  however, 
there  are  provisions  in  this  Bill  which 
will  act  in  a  contrary  direction.  The 
question  of  the  quota — the  fixed  propor- 
tion between  the  two  Houses — which  is 
rendered  absolutely  necessary  by  the  fact 
that  they  will  sometimes  sit  together,  is 
a  gain  from  my  point  of  view.  The 
franchise — the  fact  that  the  Senate  is  to 
be  elected  on  universal  suffrage,  no  matter 
how  you  may  look  at  it  from  a  conservative 
point  of  view,  undoubtedly  gives  added 
power  to  the  Senate.  The  fact  that 
there  is  a  power  of  dissolution  will  also 
tend  to  increase  the  power  of  the  Senate, 
for  elected  bodies,  like  Antaeus  when  he 
touched  mother  earth,  arise  with  renewed 
strength  after  an  appeal  to  their  consti- 
tuents. And  so  it  will  be  with  the  Federal 
Senate.  What  will  be  the  effect  of  the 
two  Houses  sitting  together  in  a  joint 
session  after  dissolution  has  taken  place,  I 
am  not  prepared  to  say  ;  but  I  think  it  is 
quite  possible  that  that  will  not  weaken 
the  power  of  the  Senate.  There  can  be  no 
doubt  that,  at  all  events  for  some  time  to 
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come,    we   shall  have  party  government, 
and    that    in   the   last    resort,    when   the 
two  Houses  sit  together,  the  Senate  may 
have   some   slight   say   and    some    slight 
action  on  the  Executive,  and  that,  there- 
fore, the  joint  sitting   may   increase  the 
power  of  the  Senate.      Taking  all  these 
circumstances,    both    for   and    against,   I 
have  come  to  the  conclusion  that  on  this, 
which  I  consider  to  be  a  vital  point,  I  can 
safely  recommend  this  Bill  to  the   consti- 
tuents who  sent  me  here.     I  admit  that 
for  some  time  I   had   doubts.       In    fact, 
when  sitting  in  the  chair  ^residing  over 
the  proceedings  of  the  committee  of  the 
whole,  I  have  often  thought  that  if  a  par- 
ticular motion  were  carried  it  would  ruin 
the  whole  scheme  and  render  it  impossible 
for  me  to  advocate  the  Bill  before  my  con- 
stituents.   But,  sir,  although  some  of  these 
motions  were  carried,  later  on,  perhaps  a  day 
or  two  later,  something  else   was   carried 
that  had  a   counterbalancing   effect,  and 
when  I   came    to  look  at  both  the  bane 
and  the  antidote  in  about  a  week's  time,  I 
came   to  the  conclusion  that  I  had  very 
much  overrated  the  importance  of   both 
these    motions     which     had    loomed     so 
large  to  my  mind  during  the  time  they 
were    under    discussion.      And    here   let 
me   appeal    to   some   of   those   honorable 
members  of   this  Convention  who,  as  at 
present  advised,  are  not  prepared  to  adopt 
and  to  recommend  the  Bill.  Let  me  appeal 
to  them  not  to  come  to  any  final  conclu- 
sion just  now.   Let  me  ask  them  to  pause, 
to  wait,  to  allow  the  disappointment  which 
arises  from  defeat  and  the  heat  engendered 
by  conflict  to  subside,  so  that  they  can  look 
on  all  the  questions  which  have  been  de- 
bated in  this  Convention  in  proportion  to 
their  relative  importance,  and  view   the 
scheme  calmly  and  deliberately  as  a  whole. 
I  feel  sure  that  if  they  will  do  that  many  of 
those  mole-hills  which  now  seem  to  them 
to  be  mountains   will  sink  into  the  com- 
parative insignificance  which  they  really 
have.     In  this  connexion  I  do  not  wish  to 
follow  Mr.  Barton,  but  I  want  to  mention 
one  point  which  he  omitted  in  his  speech 
[Sir  Richard  Baker. 


in  reference  to  the  Senate — and  indeed 
to  both  Houses.  He  omitted  to  mention 
that  under  this  Bill  no  plural  voting  is 
allowed. 

Mr.  Barton. — Hear,  hear. 
Sir     RICHARD    BAKER.  —  Whereas 
plural  voting  was  allowed  under  the  Bill 
of    1891.     That,  from  a  liberal  point   of 
view,    is   a   great    concession.     The    pro- 
vision was  strongly  objected   to   by   the 
people  of  South  Australia  in  1891,  and  I 
only  want  to  supplement  the   speech  of 
my  honorable  friend  in  this  particular  now, 
so  that  it  may  be  known  to  the  people  of 
South  Australia  at  all  events  that  that 
bugbear  to  them  has  disappeared.     Now, 
I  have  seen  it  stated,  and  I  think  it  is  a 
matter  that  ought  to  be  contradicted,  that 
there  is  some  kind  of  tacit  understanding 
in  this  Convention  as  to  where  the  seat  of 
government  under  the  Commonwealth  is 
to   be.      For   my  own  part,   I  give  that 
statement  a  most  absolute  denial. 
Honorable  Members. — Hear,  hear. 
Sir  RICHARD  BAKER.  - 1  do  not  be- 
lieve there  is  the  slightest  understanding 
of  any  sort.     I  know  that,  so  far  as  I  am 
concerned,  I  have   not  made  up  my  mind 
at  all ;  but  I  do  think — and  I  say  this  ad- 
visedly— that  it  will  be  a  good  thing  that 
the  federal   capital  should  be  located  in 
some  place  where  there  is  at  present  no 
population  at  all,   where  all    the  land  is 
in  possession  of  the  Government  of  some 
one  colony  or  another,  and  that  if  some 
such    place   is    chosen  —  probably  some- 
where near  to  the  borders  of  New  South 
Wales  and  Victoria — money  can  be  raised 
from   the    sale   or   leasing   of   that   land 
which    would    go    a   very   long    way   to 
pay    the     expenses    in     connexion    with 
the    federal    site    and    the    erection    of 
public  buildings  and  offices.     There  is  one 
matter   which   I    think    I    am   bound  to 
explain    to    my    constituents,    and    that 
is   with    regard    to    the    river    question. 
I    had    to   give    a   casting  vote    on    that 
point,  and  I  gave  that  casting  vote  in  a 
manner  which  has  seemed  to  some  people 
in    South    Australia    to   be   against  the 
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interests  of  that  colony.  Now,  sir,  I 
deliberately  departed  from  the  ordinary 
rule,  which,  if  it  does  not  oblige,  at  all 
events  intimates  to  the  chairman  the 
manner  in  which  he  should  vote,  namely, 
to  uphold  the  former  decision  of  the  com- 
mittee. But  I  felt  that  the  position  was 
one  of  great  difficulty.  I  felt  that  if  I 
gave  that  vote  the  other  way,  some- 
thing would  be  put  in  the  Bill  which 
was  most  obnoxious  to  the  delegates 
from  one  of  the  colonies.  I  also  felt 
that  the  solution  that  was  then  advocated 
was  not  the  best  solution  of  the  diffi- 
culty. I  am  very  glad  now  that  I 
voted  in  that  manner,  because  we  have 
solved  the  difficulty  concerning  this 
river  question  in  the  very  best  possible 
way.  If  we  sat  here  for  another  month 
we  could  not  arrive  at  a  more  equitable 
and  fair  conclusion.  What  is  the  solution? 
It  is  that  the  Commonwealth  is  not  to  pro- 
hibit any  state  from  a  reasonable  use  of 
the  waters  of  the  rivers  of  that  state 
during  the  time  it  flows  through  their 
territory.  Now,  is  not  that  a  compromise 
which  the  representatives  of  the  colonies 
can  accept  with  honour  and  with  satisfac- 
tion ?  For  my  part,  I  do  not  think  that  the 
representatives  of  the  colony  from  which  I 
come  ever  wished  to  get  any  more.  They 
never  wanted  to  be  unreasonable,  and 
they  did  not  want  other  colonies  to  be 
unreasonable.  The  provision  which  has 
been  inserted  in  the  Bill  will  be  found  to 
work  in  a  manner  fair  and  equitable  to 
all  parties,  and  I  am  glad  indeed  that  fur- 
ther time  was  given  for  the  consideration 
of  this  subject,  and  that  so  just  and  so  fair 
a  solution  was  arrived  at.  There  is  one 
matter  which  my  honorable  friend  (Mr. 
Barton)  did  not  touch  upon,  and  it  is  of 
great  importance  in  the  minds  of  the 
people  who  will  have  the  final  say 
concerning  this  Constitution.  They  want 
to  know  w  hat  it  is  going  to  cost  them.  I 
wish  to  refer  more  particularly  to  the 
people  of  South  Australia.  Under  the 
financial  clauses  of  this  Bill  the  Federal 
Parliament  will  have    to  return  to  each 


state  all  the  money  raised  from  that  state 
cither  from  customs  or  other  duties,  or 
from  the  Post-office  or  the  other  services, 
the  management  of  which  is  taken  over  by 
the  Commonwealth,  less  a  proper  propor- 
tion of  the  added  expenses  of  the  Common- 
wealth, which  I  understand  will,  in  South 
Australia,  amount  to  some  £30,000  per 
annum,  the  population  of  South  Aus- 
tralia being  one-tenth  of  that  of  the 
Commonwealth.  But  South  Australia 
is  not  going  to  lose  that  £30,000.  I 
followed  with  very  great  interest  the 
figures  given  by  the  Hon.  Mr.  Holder  in 
reference  to  the  consolidation  of  the  public 
debts,  and  I  gathered  from  those  figures, 
and  I  believe  they  will  be  found  to  come 
out  pretty  right,  that  South  Australia  will 
gain  £35,000  per  annum  if  the  scheme  of 
federalizing  the  public  debts  is  adopted ; 
so  that  instead  of  federation  costing  Sonth 
Australia  anything,  they  will  be  the  gainers 
of  £5,000,  that  is,  if  the  powers  given  in 
the  Constitution  to  the  Federal  Govern- 
ment to  take  over  the  public  debts  of  the 
various  colonies  are  exercised  wisely,  care- 
fully, and  with  discretion.  And  not  only  is 
that  so,  but  surely  it  must  be  admitted 
by  all  the  colonies  that  when  the  Federal 
Government  comes  into  existence,  and 
takes  over  so  many  departments,  we  can 
in  each  state  make  a  large  number  of 
consequent  economies.  We  shall  not  re- 
quire so  many  Ministers  of  the  Crown ; 
we  shall  not,  perhaps,  require  so  many 
Members  of  Parliament ;  and  we  shall  not* 
owing  to  the  decrease  of  our  various 
establishments,  require  to  spend  money  in 
many  other  directions.  I  hope,  therefore, 
that  I  shall  not  only  be  able  to  state,  but 
to  prove,  to  the  people  who  sent  me  here 
that  this  federation  will  not  only  cost  them 
nothing,  but  that  they  will  actually  make  a 
pecuniary  gain  by  entering  into  the  Union 
which  we  so  strongly  advocate.  I  might  say 
a  great  deal  more,  but  it  would  be  unfair 
for  me  to  unduly  take  up  the  time  when 
there  are  so  many  other  honorable  mem- 
bers who  would  like  to  offer  a  few  remarks 
in  the  limited  time  at  our  disposal  before 
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we  part.  Before  I  sit  down  I  have  to  thank 
the  Right  Hon.  Sir  Edward  Braddon,  and 
those   who    cheered    him,    for    the    very 
flattering  remarks   which   he   made   con- 
cerning myself  as  Chairman  of  Committees. 
It  would  be  unbecoming  of  any  one  who 
addresses  this  meeting  to-day  to  refrain 
from  expressing  our  grateful  thanks  to  the 
Government   and  people  of  Victoria    for 
the     splendid     and      lavish     hospitality 
with     which    they     have     treated      us. 
I    have    had     perhaps    more    peculiarly 
than  any  other  member  of  the  Convention 
been  brought  into  contact  with  the  clerks 
who  have  so  ably  and  efficiently  done  our 
work.       To   those   who   are   outside,  the 
work  which  is  done  after  the  Convention 
adjourns  is  unknown,  but  it  is  very  real 
and  very  arduous  for  all  that.     It  is  only 
fair  that  we  should  give  our  acknowledg- 
ment to  those  who  have  sat  up  night  after 
night,    doing    work   for  the   Convention, 
so   that   it  might  commence  its  delibera- 
tions next  day.     In  that  I  would  include 
the   Drafting   Committee,    who    have    so 
arduously  and  so  ably  fulfilled  theirduties. 
Before    I    conclude,  I    would   suggest    a 
mode  of  procedure  which,  if  adopted,  would, 
it  appears  to  me,    recommend   this    Bill 
more  forcibly  to  the  people  of  the  various 
colonies  than  any  other.     It  is   this,  that 
each  group  of  delegates,   or  as  many  of 
them   as    are    willing   to    join   together, 
should  issue  one  manifesto  to  the  people 
who  sent  them  here.     That  is  a  course 
which  has  been  followed  when  other  con- 
stitutional conventions  have  finished  their 
labours.     I  dare  say  all  of  you  have  read 
the    address    of    George   Washington,    in 
which  he  recommended  the  Bill  as  framed 
by  the    Philadelphia   Convention   to   the 
people  of  America.     I  find  that  the  same 
plan  was  adopted  in  Switzerland  in  1874, 
when    some    amendments  were   made  in 
the      Constitution.       A     joint     address, 
couched  in  most   elegant   language,  was 
then  issued  by  the  members  of  the  con- 
vention to  the  people  of  Switzerland.     It 
was  pointed  out  to  them  that  the  scheme, 
like    every    other    scheme,    was    subject 
[Sir  Richard  Baker. 


to  human  defects — that    although    some 
might  think  the  federal  action  too  circum- 
scribed, others  might  take  the  view  that 
it   went   quite  far   enough — but   that     a 
federal  edifice  had   been    constructed   in 
which  it  was  hoped  that  the  people  of  the 
various   cantons  might   live    in  amity  to- 
gether.    It  was  also  pointed  out  that  the 
Constitution  contained  the  germs  of  new 
developments    of    progress    and    liberty, 
and  that  if  the  people  did  not  adopt  it 
they  might    have    to    wait   long  for  the 
chance    of   obtaining    anything  equal  to 
it.     And   I    say  to  the    people    of    Aus- 
tralia that  if  they  do  not  go  to  the  poll 
and  vote  for  the  Constitution    which  we 
now    recommend  for   their   acceptance   a 
fatal  blow  will  be  struck  at  the  cause  of 
federation.       I  do  not  say  that  we  must 
have  federation  now  or  never,  but  its  re- 
jection now  will  mean  the  postponement  of 
all  chances  of  any  federal  union  during 
the  life-time  of  most  of   us  here  present. 
This  is  the  second  attempt  that  has  been 
made.     If  this  Convention  has  not  been 
able  to  frame  a  Constitution    which  the 
people  of  Australia  can  accept,   I  should 
like  to  know   how  such  a  Constitution  is 
to  be  framed  %    It  is  idle  for  persons  to  say 
"I  will  have  this,"  and  "I  will  have  that." 
It  is   only    by    frank    conciliation,    by   a 
spirit  of  compromise,  by  the  sacrifice  of 
our  personal  ideas  and  inclinations  on  the 
altar  of    our  country,  that  we  can  hope 
to  become  a  United  Australia. 

Mr.  ISAACS  (Victoria).— Mr.  President, 
in  rising  to  speak  to  the  motion  which  has 
been  so  ably  proposed  by  the  honorable 
the  leader  of  the  Convention,  I  have  first 
to  express  my  regret  that  the  Right  Hon. 
the  Premier  of  Victoria  is  not  here  to 
respond  in  person.  I  am  sure  that  the 
Convention  sympathizes  with  him  in  his 
present  position,  and  will  remember,  with 
a  considerable  amount  of  gratitude  and 
good  feeling,  the  fair,  kindly,  and  reason- 
able, as  well  as  able  and  assiduous,  part  he 
has  taken  in  its  deliberations.  Before  I  sit 
down  I  shall  have  the  pleasure  of  com- 
municating to  the    Convention  what    he 
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has  commissioned  me  to  say.  I  desire 
at  the  outset  to  join  with  those  honorable 
members  who  have  preceded  me  in  offer- 
ing a  tribute  of  praise — and  a  well-earned 
tribute — to  those  who  have  been  charged 
with  the  conduct  of  the  business  of  the 
Convention.  In  you,  sir,  we  have  had  a 
President  of  ability  and  impartiality,  who 
has  lent  dignity  to  the  position  which  was 
conferred  upon  him.  To  our  honorable 
friend  (Sir  Richard  Baker)  a  large  measure 
of  praise  is  most  assuredly  due.  On  his 
shoulders,  even  more  than  on  your  own, 
has  fallen  a  laborious  task,  and  one  which 
he  lias  discharged  with  a  success  that 
could  only  be  commanded  by  not  only 
impartiality,  but  ability  and  atten- 
tion in  every  direction.  Of  the 
Drafting  Committee,  I  desire  to  say,  in 
the  most  unqualified  manner,  that  they 
have  discharged  the  onerous  duty  which 
has  fallen  to  them  with  conspicuous 
ability  and  enormous  labour.  Only  those 
who  have  been  intrusted  with  official  posi- 
tions, and  more  particularly  those  who  have 
filled  positions  of  a  legal  nature,  know  the 
extreme  difficulty  and  hazard  there  is  in 
performing  such  work  as  has  been  so 
remarkably  well  performed  by  the  Drafting 
Committee.  Whatever  may  be  thought 
of  the  measure  which  we  are  about  to 
place  before  the  people  of  Australia,  little 
fault  can  be  found  with  the  way  in  which 
the  intentions  and  resolutions  of  the  Conven- 
tion have  been  expressed  in  actual  words. 
Before  passing  to  the  motion  itself,  I 
should  say  that  I  entirely  indorse  what 
has  been  said  by  Sir  Richard  Baker  with 
regard  to  the  splendid  and  self-sacrificing- 
work  by  the  clerks  of  the  House.  And  I 
must  not  forget  to  add  to  that  the  consi- 
deration we  should  extend  in  the  direction 
of  gratitude,  not  only  to  those  gentlemen, 
but  also  to  the  various  other  gentlemen 
connected  with  the  House  who  have  given 
their  attention.  I  allude  to  the  Librarian 
and  attendants,  and  all  concerned  in  the 
administration  of  the  affairs  of  the 
House.  Now,  sir,  on  the  motion  itself 
I    desire    to    say    that    I    entirely   and 


absolutely  concur  in  it.  I  think  it 
is  not  only  a  reasonable  and  advisable 
course  to  adopt,  but  it  is  an  absolutely 
necessary  one.  I  may  say  for  the  Govern- 
ment of  Victoria  that  it  is  a  step  which 
would  be  taken  by  us  under  any  circum- 
stances ;  but  it  is  indicative,  and  properly 
indicative,  of  the  feeling  of  the  Convention 
that  such  a  resolution  should  be  passed  in 
order  to  evince  our  desire  that  the  people 
of  the  country,  before  arriving  at  a  con- 
clusion which  must  so  greatly  affect  their 
future  welfare  and  interest,  should  have  be- 
fore them,  as  far  as  can  possibly  be  done,  the 
proper  material  upon  which  to  exercise  their 
judgment.  It  is  plain,  from  the  whole 
tone  of  my  honorable  friend  (Mr.  Barton's) 
speech,  and  also  from  the  speeches  of  my 
honorable  friends  (Sir  Edward  Braddon 
and  Sir  Richard  Baker),  there  is  a 
general  concurrence  in  the  view  that 
this  matter  must  be  approached,  in 
the  manner  in  which  it  was  dealt  with 
by  the  Convention  —  that  is  to  say, 
by  argument,  reason,  and  careful  con- 
sideration —  and  that  it  must  be  so  ap- 
proached not  only  by  the  Convention  but 
also  by  the  people  whose  interests  are  more 
nearly  and  directly  involved.  And  we 
shall,  by  furnishing  them  with  the  mea- 
sure which  has  now  reached  its  comple- 
tion, and,  as  Sir  Edward  Braddon  pro- 
perly pointed  out,  with  such  other  means 
of  gathering  the  intention  and,  so  far  as 
possible,  the  purport  of  the  measure,  we 
shall  enable  the  people  to  judge  of  the 
whole  question  without  any  fear  that  they 
are  misunderstanding  its  provisions  or  its 
probable  effect,  and  without  any  fear  that 
they  are  not  at  liberty  to  exercise  their 
judgment  fully,  freely,  and  frankly  upon 
the  material  which  is  laid  before  them. 
In  other  words,  the  people  will  be  enabled 
to  exercise  their  own  personal  judgment, 
and  will  not  have  to  rely  on  the  judgment 
of  others.  Now,  sir,  I  think  it  was  well 
that  honorable  gentlemen  who  have  pre- 
ceded me  have  thought  it  right  to  point 
out  matters  for  the  consideration  of  the 
people  in  regard  to  the  provisions  of  the 
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statute  itself.  In  doing  so,  it  was  quite 
right  to  indicate  how  marvellously 
the  provisions  of  this  Bill  in  many  re- 
spects transcend  the  corresponding  pro- 
visions in  the  Bill  of  1891.  I  do 
not  wonder  that  in  1891  the  Bill  as 
then  framed  was  not  accepted,  or  con- 
sidered acceptable  by  the  people  of  the 
various  states.  In  the  particulars  pointed 
out  by  the  Hon.  Mr.  Barton,  or,  at  all 
events,  in  most  of  these  particulars,  there 
has  been  considerable  advance  ;  and  there- 
fore the  attention  of  the  people  is  very 
rightly  directed  to  the  particulars  in  which 
that  advance  has  been  made.  On  the  other 
hand,  there  are  certain  other  particulars  to 
which  attention  ought,  I  think,  with  equal 
propriety,  to  be  drawn  for  the  considera- 
tion of  the  people.  When  my  honorable 
friend  (Sir  Richard  Baker)  said  that 
the  Senate  was  the  pivot  on  which  the 
whole  Federal  Constitution  revolves,  that 
was  an  observation  deserving  of  the  most 
careful  attention,  and  one  he  was,  in 
view  of  the  provisions  of  the  Bill,  thor- 
oughly justified  in  making.  When  he 
pointed  out  clearly  some  of  the  particulars 
in  which  the  Senate  is  strengthened  as 
against  the  House  of  Representatives  he 
was  doing  his  simple  duty  in  calling  atten- 
tion to  the  fact.  Before  I  sit  down,  I  de- 
sire to  add  one  or  two  particulars  in  which 
the  Bill  of  1898  differs  from  the  Bill  of 
1891.  In  many  respects  liberalism  has 
been  granted  its  share  of  recognition.  In 
regard  to  the  franchise,  the  powers  of  Par- 
liament, the  mode  of  election  to  the  Senate, 
and  other  matters,  tremendous,  though 
necessary,  advance  has  been  made.  But 
there  are  other  matters  which  are  engag- 
ing the  attention  of  the  delegates  as  well 
as  of  individuals  and  which  have  been  in- 
dicated in  the  press.  These  are  matters 
which  must  receive  consideration  in  order 
to  determine  how,  upon  the  whole  matter, 
the  ultimate  decision  shall  be  cast.  Now, 
in  respect  to  the  relative  positions  of  the 
Senate  and  the  House  of  Representatives 
in  the  Bill  of  1891,  the  number  of  mem- 
bers in  the  House  of  Representatives  was 
[Mr.  Isaacs. 


uncontrolled  by  any  consideration  of  the 
number  of  members  in  the  Senate. 

Mr.  Higgins. — Or  the  number  of  states. 

Mr.  ISAACS.— Or  by  the  number  of 
states.  The  number  of  members  in  the 
House  of  Representatives  was  decided  by 
one  consideration  alone,  namely,  the 
necessity  of  population  with  regard  to 
representation.  When  we  are  forming  a 
representative  Government  the  question  of 
the  representation  of  the  people  is  un- 
doubtedly the  central  question  for  con- 
sideration. There  is,  therefore,  this  im- 
portant departure,  that  the  representation 
of  the  people  in  the  National  House  is 
limited  in  the  Bill  of  1898,  as  contrasted 
with  the  Bill  of  1891,  by  the  number  of 
senators — that  is,  by  the  number  of  states. 
Then,  with  regard  to  the  House  of  Repre- 
sentatives itself,  in  which  the  proportion- 
ate representation  of  the  people  was  con- 
cerned, there  is  another  distinct  departure, 
to  the  disadvantage  of  what  I  consider 
the  liberal  principle  of  the  representation 
of  people  according  to  the  needs  of  popu- 
lation. In  the  Bill  of  1891  there  was  to 
be  one  member  for  every  30,000  of 
the  population,  and  there  was  a  minimum 
of  four  representatives.  In  1891,  if  the 
Constitution  then  framed  had  gone  into 
operation,  Victoria  would  have  had  40 
members,  roughly  speaking,  and  Tasmania 
four  members.  That  is  to  say,  according 
to  the  population,  granting  a  minimum  to 
Tasmania,  her  representation  would  have 
been  one  tenth  of  that  of  Victoria.  In  the 
Bill  of  1898,  the  representation  of  Victoria 
is  24,  the  representation  of  Tasmania  being 
raised  to  a  minimum  of  five,  or  more  than 
one-fifth.  In  that  respect  also,  it  will  be 
seen,  a  large  concession  has  been  made 
to  the  smaller  states.  It  is  also  a  very 
important  consideration,  as  Sir  Richard 
Baker  has  reminded  us  this  morning, 
that  responsible  government  may  be 
most  materially  affected,  if  not  altered, 
by  the  fact  that  the  final  determination 
of  these  matters  will  be  left  to  the  opera- 
tion of  a  joint  sitting.  As  Sir  Richard 
Baker  said,  the  Senate  will  receive  in  all 


Commonwealth  of  [17  March,  1898.] 


Australia  Bill. 


2489 


probability  a  much  larger  share  of  the 

control  over  the  Executive  than  has  hither- 
to been  afforded  in  any  bi-cameral  system. 
So  we  have  to  look  at  these  consilium 
tions  as  well  as  the  other  considerations 
which  have  been  presented  to  us.  In 
another  way  we  have  to  recollect  that  the 
Bill  of  1891  seemed  to  recognise  in  a  larger 
manner  than  the  present  Bill  the  effect  of 
the  British  Constitution  by  allowing  the 
ordinary  provision  for  the  dissolution  of 
one  House.  The  question  might  arise 
whether,  as  in  England,  where  there  is  an 
immovable  Upper  Chamber  and  a  Lower 
Chamber  amenable  to  the  will  of  the 
people  by  dissolution,  that  would  not  have 
had  the  effect,  not  only  of  keeping  respon- 
sible government  more  in  the  British  track, 
but  also  of  compelling  to  a  larger  extent 
than  is  contemplated  under  this  Bill  the 
recognition  in  the  last  resort  of  the  will 
of  the  majority.  These  are  only  some  of 
the  matters  in  which  distinction  is  made. 
My  honorable  friend  (Mr.  Barton)  has 
referred  to  raihvays  and  to  bounties.  In 
regard  to  bounties,  my  honorable  friend 
(Mr.  Barton)  will  forgive  me  if  I  say 
that  I  do  not  agree  with  him  that  the 
criticism  that  has  appeared — I  cannot 
say  where  —  was  unjust.  I  think  my 
honorable  friend  will  admit  that  by  reason 
of  the  amendment  made  only  yesterday 
the  position  in  regard  to  bounties  may  be 
very  materially  altered. 

Mr.  Barton. — It  makes  clear  what  was 
the  real  meaning  of  the  Bill  before. 

Mr.  ISAACS.— Well,  I  may  be  wrong, 
but,  to  my  mind,  the  change  of  verbiage 
may  make  a  most  material  difference  in 
effect.  I  have  not  had  time  properly  to 
consider  it,  but  it  may  make  all  the  differ- 
ence. 

Mr.  BlGOIMB. — What  is  the  change? 

Mr.  ISAACS.— The  change  is,  instead 
of  saying  that  nothing  in  the  section  shall 
have  a  certain  effect,  it  is  provided  that, 
"  notwithstanding  anything  in  this  Con- 
stitution "  a  certain  effect  may  follow  in 
regard    to  bounties.     These   words    have 


such  an  enormously-increased  importance 
that  they  may  take  away  very  much  of  the 
objection,  or,  at  all  events,  mitigate  much 
of  the  objection,  that  I,  in  common  with 
other  delegates  in  Victoria,  felt  on  the 
question.  For  myself,  I  think  that  the 
criticism  referred  to  might  be  perfectly 
justified  upon  the  words  that  previously 
stood,  but  that  may  now  have  been  to  a 
large  extent  met  if  not  cured.  I  refer  to 
this  now,  but  reserve  for  future  con- 
sideration, if  need  be,  the  full  effect  of 
the  words  inserted  yesterday.  In  regard 
to  the  mil  ways,  I  feel  considerable  hesita- 
tion. I  should  have  preferred  not  to  ad- 
vert to  the  matter  at  all,  but,  as  my  hon- 
orable friend  (Mr.  Barton)  has  dealt  with 
the  subject,  I  will  say  that  I  consider  the 
clause  lastly  mentioned  by  him,  namely, 
clause  103,  has,  in  my  judgment,  a  much 
wider  and  more  serious  import  than  my 
honorable  friend  appears  to  consider. 
The  101st  clause  has  been  referred  to  as 
Sir  George  Turner's  clause.  Only  the 
first  portion  of  it,  less  than  half,  is  Sir 
George  Turner's.  That  portion  gives  to 
the  Parliament  the  power,  if  it  were  not 
otherwise  limited,  of  holding  a  fair  and  even 
though  paramount  hand  over  any  cutting 
rates,  over  any  preferences  or  discrimina- 
tions, that  might  be  made  on  the  railways 
of  one  state  as  against  another  state.  It 
provides,  subject  to  the  qualifications  which 
follow,  and  which  are  not  Sir  George 
Turner's,  that  the  Parliament  in  its  wisdom 
may  exercise  this  beneficial  control  by  for- 
bidding any  preference  or  discrimination 
which  is  undue  and  unreasonable,  or  un- 
just to  any  state.  That  was  the  extent 
to  which  we  desired  to  go.  That  was  the 
extent  to  which  we  believed  the  Conven- 
tion ought  to  go,  while  leaving  the  con- 
trol of  the  railways  and  their  management 
to  each  individual  state.  I  should  have 
infinitely  preferred  a  provision  to  federalize 
the  railways.  It  would  leave  the  power  in 
the  Federal  Parliament  to  say  to  any  state 
that  was  doing  anything  undue  and  un- 
reasonable, or  unjust  to  any  other  state — 
"  You  shall  not  continue  that  course  of 
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conduct."  Then,  however,  there  are  limi- 
tations inserted  which  cut  down  the  power 
of  Parliament,  and  the  last  sentence  pro- 
vides, in  effect,  that  Parliament  shall  have 
no  such  power  of  interference,  whatever  it 
may  think  of  the  injustice  or  the  unrea- 
sonableness of  a  rate,  unless  the  Inter- 
State  Commission  shall  first  adjudge  such 
rate  to  be  undue,  or  unreasonable,  or  un- 
just to  any  state.  That  is  a  somewhat 
cumbersome  form  in  which  to  deal  with 
the  questiou,  but  ultimate  justice  could 
be  reached  and  probably  would  be  reached 
by  that  method. 

Mr.  Barton. — As  the  matter  stood,  be- 
fore the  Drafting  Committee  gave  ex- 
pression to  this  clause,  it  was  open  to  an 
interpretation  which  would  have  been,  I 
think,  very  much  more  against  the  views 
the  honorable  member  holds. 

Mr.  ISAACS. — I  am  not  complaining 
of  the  drafting. 

Mr.  Barton. — I  am  not  setting  up  the 
drafting,  but  I  thought  it  was  open  to  a 
dangerous  interpretation. 

Mr.  ISAACS. — I  am  going  to  speak  of 
the  effect  of  clause  103,  which,  I  think, 
places  the  matter  in  a  very  serious  con- 
dition. I  do  not  wish  to  say  one  word 
stronger  than  I  am  obliged  to  say,  because 
it  will  be  a  matter  for  further  consideration. 
This  clause  has  been  referred  to  as  well  as 
others,  and  I  have  tried  to  express  my 
opinion  as  lightly  as  I  could.  Clause  103 
again  cuts  down  the  power  of  the  Parlia- 
ment, and,  what  is  more,  the  power  of  the 
Inter-State  Commission.  It  provides,  in 
effect,  that  certain  rates,  no  matter  how 
unjust  to  any  other  state,  no  matter 
how  undue  or  unreasonable  it  may  be, 
shall  be  out  of  the  power  of  the  Inter- 
State  Commission,  out  of  the  powrer  of  the 
Parliament,  out  of  the  power  of  the  High 
Court,  to  prohibit  it.  But,  unfortunately, 
these  rates  that  are  so  protected  cannot 
be  rates  that  can  be  created  in  Victoria, 
and  they  can  be  rates  that  can  be  created 
in  New  South  Wales.  That  is  where  I 
feel  such  difficulty — that  is  where  I  feel  the 
[Mr.  Isaacs. 


injustice — because  these  two  conditions  are, 
that  if  the  trade  is  deemed  by  the  Inter- 
State  Commission  to  be  necessary  for  the 
development  of  the  territory  of  the  state 
— that  is,  the  state  which  makes  the  rate 
— and  if  the  rate  applies  equally  to 
goods  within  the  state,  and  passing 
into  the  state  from  other  states, 
then  nothing  in  this  Constitution  shall 
render  the  rate  unlawful.  In  other  words, 
if  twro  rates  exist,  one  adopted  by  New 
South  Wales  from  Riverina  to  Sydney, 
and  one  adopted  by  Victoria  from,  say, 
Wodonga  to  Melbourne,  each  undue  and 
unreasonable,  and  unjust  to  the  other 
state,  the  Victorian  rate  can  be  prohibited, 
because  it  cannot  be  said  to  be  for  the 
development  of  the  territory  of  Victoria.  It 
may  be  for  the  development  of  Riverina, 
but  certainly  it  does  not  extend  to  Victoria, 
because  the  goods  pass  into  Victoria  from 
the  other  state.  But,  on  the  other  hand, 
the  corresponding  cutting  rate  in  New 
South  Wales  might  comply  with  the  con- 
ditions in  the  Bill,  because  they  may  say 
it  is  necessary  for  the  development  of 
their  territory  —  Riverina — and  applies 
to  all  goods  wherever  they  come  from, 
whether  Victoria  or  New  South  Wales. 

Mr.  Barton. — The  goods  which  come 
from  other  colonies  would  still  be  assisted 
in  the  direction  of  intercolonial  free-trade 
by  being  charged  under  the  larger  rate. 

Mr.  ISAACS. — No,  it  is  not  the  larger 
rate,  it  is  the  smaller  rate. 

Mr.  Barton. — I  do  not  suppose  the  rate 
can  be  either  larger  or  smaller. 

Mr.  ISAACS. — I  quite  agree  that  if  we 
charge  the  larger  rate,  or  if  New  South 
Wales  charges  the  larger  rate,  the  trade 
and  commerce  clause  would  prevent  that. 

Mr.  Barton. — We  do  charge  a  larger 
rate  on  goods  coming  from  Victoria. 

Mr.  ISAACS. — I  think  the  larger  rate 
could  be  prevented  under  the  trade  and 
commerce  clause.  I  am  speaking  of  the 
operation  of  these  clauses,  and  that  is 
where  I  feel  the  injustice.  I  would  not  have 
referred  to  any  of  these  matters,  but  they 
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have  been  referred  to  by  other  honorable 
members,  and  there  might  be  a  misunder- 
standing. 

Mr.  Fraser. — The  higher  rate  now 
charged  from  Junee,  or  the  stations  in  that 
direction,  to  Wodonga  can  be  prevented 
under  these  clauses. 

Mr.  ISAACS. — Not  under  these  clauses. 

Mr.  Fraser. — Yes. 

Mr.  ISAACS.— That  is  not  correct. 

Mr.  Fraser. — Yes,  with  regard  to  an 
unduly  high  rate. 

Mr.  ISAACS. — I  am  sure  Mr.  Barton 
would  not  agree  with  that  view. 

Mr.  Barton. — It  would  apply  to  any 
inequality  on  goods  destined  for  Victoria 
and  goods  destined  for  New  South  Wales. 

Mr.  ISAACS.— Yes,  but  it  does  not 
touch  the  particular  point  I  am  dealing 
with.  I  wish  to  say,  in  connexion  with 
the  railways,  because  they  trouble  me 
very  much,  that  we  shall  get  the  very 
best  and  most  impartial  information  we 
can.  We  will  deal  with  this  matter,  as  we 
intend  to  deal  with  every  other  matter 
which  troubles  us,  in  the  fairest  and  most 
impartial  manner,  and  I  think  it  is  due  to 
the  people  whom  wre  represent  that  that 
course  should  be  adopted.  Now  that  I  have 
dealt  with  these  subjects  as  lightly  as  I  pos- 
sibly could,  I  want  tosay  a  word  in  regard  to 
other  matters,  such  as  the  absence  of  certain 
provisions  which  we  sought  to  insert,  in 
regard,  for  instance,  to  the  referendum. 
Believe  me,  sir,  that  no  feeling  whatever, 
no  personal  feeling,  can  ever  prompt  us  to 
refuse  assent  or  to  colour  advice  because 
any  proposal  that  we  had  suggested  has  not 
been  adopted.  This  is  too  high  and  majestic 
a  matter  for  any  such  feeling  to  enter  into 
the  question.  It  is  beyond  all  personal 
feelings.  It  is  even  beyond  local  feelings 
so  long  as  a  fair  measure  of  justice  is  pre- 
served. Therefore,  I  am  sure  we  shall  be 
believed  when  we  say,  and  I  speak  for 
more  than  myself,  that  no  element,  how- 
ever slight,  of  personal  consideration 
could  for  an  instant  be  permitted  to  enter 
into  the  determination  of   this  question. 


But  with  regard  to  the  referendum,  un- 
doubtedly we  regret  extremely  that  some 
such  provision  has  not  been  inserted.  I 
regret  that  it  should  have  been  referred  to 
to-day  as  a  poison.  I  am  not  going  to 
repeat  arguments  previously  addressed 
to  the  Convention.  I  feel  this  is  not 
a  time  to  do  so,  but  may  I  be 
permitted  to  read  half-a-dozen  lines 
which,  I  think,  are  worthy  of  attention, 
since  my  honorable  friend  not  unfairly  has 
given  his  opinion  with  regard  to  this  great 
question?  It  is  a  matter  which  I  hope, 
when  we  come  to  consider  the  whole  Con- 
stitution, will  be  open  for  the  considera- 
tion of  the  people  of  the  future  Com- 
monwealth. The  quotation  I  refer  to  is  in 
the  book  to  which  my  honorable  friend 
(Sir  Richard  Baker)  alluded.  I  do  not 
think  he  named  the  book,  but  he  gave 
a  reference  from  it.  It  is  by  Charles  Bor- 
geaud,  and  is  called  Adoption  and  Amend- 
ment of  Constitutions.  It  is  a  remarkably 
fine  work.  In  dealing  with  the  whole 
question  of  the  referendum  he  says — 

The  Swiss  peasant,  journeying  to  the  next  vil- 
lage in  his  Sunday  garb  to  deposit  his  "Yes  "  or 
"No  "in  the  urn  at  the  school-house,  would  shake 
his  head  incredulously  if  told  that  his  act  may 
have  an  interest  for  men  outside  of  his  own 
country,  living  far  away  beyond  the  mountains. 
Yet  such  is  the  case.  The  old  historic  nations 
are  marching,  one  after  the  other,  or  are  pre- 
paring to  march,  toward  democracy,  like  the 
columns  of  an  army,  slowly  advancing  into  an 
unknown  country.  This  peasant  is  a  scout  of 
the  advance  guard  of  this  army. 

I  believe  those  words  are  eloquently  and 
absolutely  true,  but  still,  although  I  have 
fought  to  the  best  of  my  humble  ability  to 
secure  the  insertion  of  some  provision  that 
would  be  a  step  in  that  march,  it  has  not 
met  with  the  approval  of  the  Convention. 
It  is  true,  as  wras  pointed  out  in  the  columns 
of  a  leading  journal,  that  there  is  no 
cause  for  despair,  because  three  colonies 
showed  by  the  presence  in  the  minority 
of  their  Premiers  and  two  Ministers, 
besides  other  gentlemen  of  known  ability, 
ex-Ministers  amongst  them,  that  they  ap- 
proved of  the  principle  ;  and  we  must  also 
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recollect  that  amongst  the  majority  on  the 
other  side  there  were  ten  of  our  honorable 
friends  who  have  not  been  elected  directly 
by  the  people  to  this  Convention.  But, 
however  it  may  be,  I  do  not  desire  for  an 
instant  to  enter  into  the  merits  of  the  con- 
troversy. The  time  is  past  for  that,  but  I 
think  the  observations  of  my  honorable 
friend  might  not  be  unfairly  added  to 
by  the  words  I  have  just  uttered.  The 
Bill  is  before  us.  I  said  I  had  a  mes- 
sage from  Sir  George  Turner,  and,  as  the 
lawyers  say,  for  greater  certainty  I  will 
read  a  portion  of  his  note  to  me  of  a  few 
days  ago,  which  embodies  the  words  I  de- 
sire to  communicate.  And  I  wish  to  say 
that  they  entirely  accord  with  the  views 
that  I  hold  and  have  sought  elsewhere  to 
express.     Sir  George  Turner  writes — 

I  am  not  altogether  satisfied  with  the  Bill ;  but 
I  intend,  after  the  lapse  of  a  fortnight,  to  care- 
fully consider  the  whole  question,  and  if  I  can 
possibly  do  so  with  justice  to  Victoria,  I  will  re- 
commend the  people  to  accept  the  Constitution. 

Now,  sir,  that  is  the  attitude  which,  I 
think,  is  the  right  attitude 

Sir  John  Downer. — For  everybody. 

Mr.  ISAACS.— Yes;  I  think  that  is  the 
right  attitude  for  everybody  to  assume. 
We  have  now  done  our  best,  according  to 
our  respective  lights,  to  obtain  the  inser- 
tion, or  to  prevent  the  insertion,  in  this 
Constitution  of  certain  provisions.  I  am 
sure  that  the  whole  Convention  have 
striven  with  the  utmost  friendliness,  I  am 
glad  to  say,  right  through  the  Convention, 
with  the  utmost  harmony — for  I  disregard 
altogether  some  insignificant  little  pas- 
sages which  have  no  permanency  in  the 
minds  of  honorable  members  or  in  any 
other  way — I  say  that  with  the  utmost  har- 
mony and  good  feeling  on  the  part  of  the 
representatives  of  every  state  to  the  repre- 
sentatives of  every  other  state,  we  have 
sought,  to  the  best  of  our  ability,  and 
without  sparing  ourselves  in  any  shape  or 
form,  to  frame  a  Constitution  in  accord- 
ance with  the  mandate  that  sent  us  here. 
Now,  sir,  it  behoves  us,  therefore,  in 
the  manner  plainly  indicated  by  the 
[Mr.  Isaacs. 


motion  to  which  I  have  the  honour  to 
address  myself,  and  which  I  cordially 
support,  that  we  shall  take  every  means  of 
enabling  the  people  of  our  respective 
countries  to  familiarize  themselves  with 
the  contents  of  this  Bill  and  with  its 
effect.  And  also,  we  should  do  this  :  We 
should  endeavour,  calmly  and  quietly  our- 
selves, to  obtain  in  our  own  minds  as  cor- 
rect a  picture  of  what  the  future  of  the 
Commonwealth  will  be  under  this  Bill  as 
we  possibly  can. 

Mr.  Barton. — Hear,  hear. 

Mr.  ISAACS. — I  am  glad  to  hear  that 
approving  cheer  of  my  honorable  friend. 
I  am  sure  wre  are  as  one  on  the  subject, 
because  no  man — I  venture  to  say  it  for 
myself,  and  I  believe  I  may  say  it  for 
others — no  man,  however  he  has  laboured 
in  this  Convention,  however  he  has  given 
his  mind  to  the  great  questions  that  have 
presented  themselves  from  time  to  time, 
can  be  sure  that  he  appreciates,  in  their 
relative  importance,  the  effect  of  the 
various  provisions  of  the  measure  that 
we  have  framed.  There  is  no  doubt  that 
it  is  a  serious  responsibility  each  one  of 
us  has  to  take,  and  we  must  recollect 
that  the  responsibility  is  not  for  ourselves 
alone,  nor  even  for  those  who  surround 
us  at  the  present  moment.  We  are 
speaking,  when  we  do  speak  here,  not  to 
this  Chamber,  not  to  the  people  who  are 
outside  merely,  but  we  are  also  speaking  for 
and  to  future  generations,  and,  therefore, 
we  should  approach  the  matter,  as  it  seems 
to  me,  with  calmness,  with  consideration, 
with  soberness,  and  with  solemnity,  and 
wTe  should  make  sure,  as  far  as  it  is  pos- 
sible to  make  sure,  that  the  resolve  we 
ultimately  form,  and  the  advice  we  ulti- 
mately give,  will  be  unattended,  in  any 
event,  and  under  any  consequences,  with 
any  degree  of  reproach.  This  Bill,  if 
accepted,  will  lead  us,  to  a  large  extent, 
upon  an  unknown  track.  Is  it  too  much 
to  ask  that  we  shall  endeavour  to  throw  all 
possible  light  upon  the  yet  untrodden  path 
we  are  about  to  traverse  1  Is  it  too  much 
to  ask  that  the  light  that  we  seek  to  get  in 
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this  great  enterprise  shall  not  be  a  mere 
momentary  flashlight,  gaudily  coloured,  it 
may  be,  but  shall,  so  far  as  we  can  secure  it, 
be  the  purer  and  clearer  search-light  of  our 
intelligence   and   calmer  judgment.      We 
may  do  all  this  without  any  undue  con- 
sumption of  time.     We  may  do  it,  and  we 
shall  do  it  with    the  highest  satisfaction 
to  our  consciences,  and  to  those  whom  we 
ultimately  have  to  address ;  and  I  there- 
fore think  that,  remembering  the  enormous 
burden  that  there  is  upon  our  shoulders, 
remembering  the  magnitude  of  the   task 
that  lies  before  us,  no  less  great,  no  less 
important,  than  the  task  which  we  have 
just  accomplished,   we    are  compelled   to 
move    soberly   and   calmly    if    we  are  to 
do  our  duty  as  we  are  expected  to  do  it. 
That    is  the   least  that   can  be  expected 
from  every   member  of   the    Convention, 
more  particularly,  it  seems  to  me,    from 
those    members    who    happen    to   occupy 
positions   of    responsibility   in    their    re- 
spective colonies;    and  feeling    that,  and 
being  in  absolute  accord,  I  am  proud  to 
say,  with  the  right  honorable  gentleman 
at  the  head  of  the  Government  of  which  I 
have  the  honour  to  be  a  member,  it  is  our 
intention  to  carry   out  the  spirit  of  this 
resolution  now  proposed  by  affording  the 
people  every  means,  so  far  as  we  can — 
every  fair  and  legitimate  and  reasonable 
means — of    coming  to   a  just  conclusion 
upon  the  merits  of  this  great  matter.     I 
believe,  sir,  there  is  not  a  member  of  this 
Convention   who  is  not  urgently  desirous 
of   achieving    federation.     For   myself,    I 
say  there  is  no  dearer  hope  of  my  heart 
than  to  see  a  Federated  Australia ;  and, 
in  the  ultimate  result,  while  approaching 
this  matter  with  an  unshakable  determi- 
nation to  do  my  duty  to  the  people  who 
sent   me  here,  as  well  as   to  myself,  I  do 
earnestly  trust  we  may  find,  after  all  the 
investigation  and  care  we  shall  have  given 
to  the  matter,  that  our  duty  is  so  irre- 
vocably linked  with  our  desire,  that  we 
may  be  able  to  offer  our  strongest  advice 
to  the  people  of  Victoria  to  accept  this 
Constitution. 


[The  President  left  the  chair  at  fifty-one 
minutes  after  twelve  o'clock  p.m.  The 
Howe  resumed  at  five  minutes  past  two 
o'clock  p.m.] 

Mr.  HOLDER  (South  Australia).— A  | 
while  you,  sir,  are  in  the  chair  I  am  the 
senior  representative  of  South  Australia 
upon  the  floor  of  this  chamber,  it  is  to  be 
expected  that  I  should  say  a  few  words 
upon  the  present  occasion.  I  do  not  want 
what  I  have  to  say  to  be  taken  as  purely 
formal  and  official,  because  the  words  that 
I  shall  utter  will  express  the  earnest 
convictions  to  which  I  have  come  ;  and 
especially  in  regard  to  the  matters  about 
which  I  shall  speak  first,  I  desire  that 
there  shall  be  an  utter  absence  of  any- 
thing merely  formal  and  official.  I  want, 
first  of  all,  to  express,  on  behalf  of  the 
South  Australian  representation,  to  the 
colony  of  Victoria,  and  to  the  Ministry  of 
this  great  colony,  our  very  sincere 
thanks  for  the  boundless  hospitality  and 
kindness  which  has  been  shown  to  us  ever 
since  we  came  to  Melbourne.  We  were 
most  hospitably  treated  in  Sydney;  we 
have  been  equally  welcomed  here.  In 
each  city  there  appears  to  have  been  the 
desire  to  outdo  the  other  in  this  respect. 
But  that  has  been  impossible. 

Mr.  Isaacs. — We  have  only  tried  to 
reciprocate  your  kindness  to  us  while  we 
were  in  Adelaide. 

Mr.  HOLDER. — I  hope  that  the  time 
which  was  spent  in  Adelaide  was  as  plea- 
saut  to  the  visiting  representatives  as  the 
time  which  we  have  spent  under  the  care 
and  hospitality  of  the  Government  of 
Victoria  has  been  to  us.  I  think  that  a 
word  is  due  to  those  who  have  laboured, 
not  merely  to  make  our  stay  pleasant, 
but  to  assist  us  in  accomplishing  that 
which  we  have  had  in  view.  Speaking 
for  myself,  I  consider  that  the  reporting 
of  our  debates  has  been  remarkably  good. 
There  has  hardly  been  the  need  of  even 
trifling  verbal  alterations,  and  the  way  in 
which  the  speeches  have  been  reported, 
transcribed,  and  committed  to  print  has 
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left  nothing  to  be  desired.  I  am  quite 
sure  that  in  the  permanent  record  of  our 
proceedings  we  have  a  document  entirely 
worthy  of  the  purpose  we  have  in  view. 
By  the  other  officers  of  the  House — the 
attendants  and  others — nothing  has  been 
shown  us  but  kindness,  courtesy,  and  at- 
tention at  every  turn,  and  I  am  doing  no 
less  than  ought  to  be  done  in  bearing  this 
testimony  to  the  value  of  their  services. 
From  them  I  pass  to  the  officers  of  the 
House  who  have  been  directly  concerned 
with  the  business  of  the  Convention.  Both 
the  Clerk  and  the  Assistant  Clerk  unceas- 
ingly, both  in  the  chamber  and  outside  in 
their  spare  time,  have  devoted  no  small 
amount  of  attention,  care,  and  skill  to  the 
performance  of  their  work.  Then  I  come 
to  those  who  have  guided  our  deliberations 
to  a  very  large  extent — the  members  of  the 
Drafting  Committee.  To  our  leader,  the 
honorable  and  learned  member  (Mr.  Barton), 
we  owe  a  debt  that  we  can  never  repay. 
I  am  sure  that  it  is  hopeless  to  talk  about 
any  recompense  to  that  gentleman  short 
of  that  which  he  has  set  his  heart  upon 
— the  recompense  of  seeing  his  wrork 
crowned  by  the  ultimate  acceptance  of 
the  Constitution  by  the  people  of  Aus- 
tralia. I  hope  for  his  sake,  as  for  the 
sake  of  all  of  us,  that  this  result  will 
accrue,  and  that  he  will  be  rewarded  in 
this  way  for  the  time  he  has  given  to  the 
Bill  both  during  the  sittings  and  upon 
other  occasions.  To  him  and  to  the  other 
members  of  the  Drafting  Committee  we 
owe  a  large  debt  of  gratitude.  Of 
the  work  of  the  Chairman  of  Commit- 
tees I  also  wish  to  say  a  word  or  two. 
Though  that  gentleman  is  one  of  my 
colleagues  in  the  representation  of  South 
Australia,  I  may  perhaps  be  allowed  to 
sa}7  that  his  work  has  been  of  the  utmost 
assistance  to  us.  In  the  chair  he  has  never 
for  a  moment  lost  the  thread  of  orderly 
debate.  He  has  kept  us  to  our  work,  has 
seen  us  through  very  many  difficulties, 
has  helped  us  over  several  stiles  where  we 
might  otherwise  have  come  to  grief,  and 
has  earned  the  approval  of  every  member 
[Mr.  Holder. 


of  the  Convention  as  being  a  most  capable 
Chairman.  I  thoroughly  agree  with  the 
view  expressed  by  the  honorable  and 
learned  member  (Mr.  Isaacs)  and  others  as 
to  the  dignity  and  ability  with  which  you, 
Mr.  President,  have  discharged  your  duties. 
Now,  a  word  or  two  upon  the  Bill  itself. 
I  want  to  make  a  remark  upon  a 
point  which  was  overlooked  by  our  leader 
in  the  able  speech  delivered  by  him  this 
morning,  and  that  is  as  to  the  more  fre- 
quent insertion  than  ever  of  words  in 
many  of  the  clauses  providing  that  the 
enactments  therein  contained  shall  be 
"until  the  Parliament  otherwise  pro- 
vides." That  is  a  very  important  matter. 
Had  those  words  not  appeared  so  often  as 
they  do,  the  Constitution  would  have  been 
somewhat  of  a  cast-iron,  or,  to  use  another 
expression  which  we  have  heard,  of  a  hide- 
bound character.  How  frequently  these 
words  appear  only  those  who  have  gone 
carefully  through  the  Bill  will  under- 
stand; but  where  they  appear  it  means 
that  freedom  has  been  left  and  scope 
allowed  for  the  growth  and  develop- 
ment of  the  public  feeling  and  senti- 
ment of  the  people  of  these  colonies. 
These  words  mean  that  our  Consti- 
tution is  not  a  hide-bound  one,  and  is 
not  incapable  of  expansion  to  meet  the 
increasing  demands  likely  to  be  made  by 
the  people  from  time  to  time.  Altera- 
tions of  the  Constitution  will,  doubtless, 
become  necessary  as  time  goes  on ;  but  I 
think  that  the  measure,  as  framed,  is  of 
such  a  character  as  to  postpone  to  the 
furthest  date  the  necessity  for  any  con- 
siderable alteration.  That  is  largely  be- 
cause of  the  frequent  insertion  of  the 
words  to  which  I  have  referred,  giving 
power  to  the  Federal  Parliament  to  alter 
conditions  from  time  to  time,  and  to  ex- 
pand provisions  which  might  otherwise 
have  been  found  somewhat  irksome.  I 
do  not  propose  to  enter  at  very  great 
length  upon  a  discussion  of  the  details  of 
the  Bill,  but  there  are  two  or  three 
matters  to  which  I  wish  to  refer  very 
shortly.      First,    so   far   as    its    financial 
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provisions  are  concerned,  I  do  not  think  it 
would  have  been  possible  for  us,  without 
the  t^if t  of  prophecy,  which  we  do  not  pre- 
tend to  possess,  to  have  laid  down  much 
more  definitely  than  we  nave  the  exact 
method  in  which  a  surplus,  the  dimensions 
of  which  we  cannot  measure,  should  be 
distributed  between  the  various  si 
We  have  adopted  a  plan  which  I  never 
liked  very  well,  and  from  which  I  should  at 
the  present  moment  like  to  escape  if  I  saw 
any  escape,  but  a  plan  which  is  eminently 
just  and  fair.  We  provide  for  the  ascer- 
tainment as  regularly  and  definitely  as 
possible  of  the  contributions  from  each 
state,  and  then  for  the  due  return — under 
the  amendment  carried  by  the  right  hon- 
orable member  (Sir  Edward  Braddon) — of 
a  fixed  proportion  to  the  states  concerned. 
I  think  that  that  is  a  provision  against 
which  no  serious  argument  can  be  brought. 
During  the  five  years  through  which  this 
provision  must  prevail  the  Parliament  of 
the  Federation  will  gain  experience,  and 
in  the  light  of  that  experience  will  be 
able  to  deal  further  with  the  matter  as 
time  goes  on.  We  have  also  provided  for 
elasticity  in  dealing  with  the  finances. 
One  of  the  most  important  questions 
which  will  have  to  be  faced  is  that 
connected  with  the  debts,  and  I  associate 
with  it  a  matter  wdiich  must  be  associated 
with  it — the  control  of  the  railways.  These 
are  subjects  which  have  so  much  in  com- 
mon that  one  can  hardly  be  considered 
without  the  other.  I  am  very  glad  that  a 
provision  which  would  have  had  the  effect 
of  placing  the  federal  guarantee  behind 
the  separate  state  loans  without  any  ade- 
quate compensation  has  been  left  out  of 
the  Constitution.  That  that  federal  gua- 
rantee will  be  given  in  the  early 
future  I  fully  believe,  but  it  ought 
not  to  be  given  in  this  Constitu- 
tion. We  have  provided  that  the  debts 
of  the  colonies  may  be  taken  over  by  the 
federal  authorities  at,  I  take  it,  the 
earliest  possible  moment,  which  means,  so 
soon  as  agreements  can  be  arrived  at  be- 
tween the  central  authority  and  the  states, 


and  so  soon  as  a  fitting  business  arrange- 
ment can  be  come  to  with  those  who  hold 
the  bonds  and  stocks  of  the  colon i. 
day.  To  take  over  the  debts  of  the 
colonies  before  would  be  mischievous,  but 
when  these  arrangements  have  been  come 
to,  the  principal  and  interest  of  the 
state  debts  will  be  made  a  federal 
charge,  proper  debits,  of  course,  being 
made  to  the  various  states  concerned. 
I  have  been  looking  since  I  was  speaking 
a  few  days  since  at  the  rates  at  which 
Canada  has  been  able  to  borrow  money, 
and  I  find  that  the  Dominion  is  able  to 
obtain  money  in  the  London  market  on 
much  more  favorable  terms  than  any 
colony  of  this  group.  I  see  no  reason 
why  that  should  be,  except  that  the 
Dominion  of  Canada  is  a  Federation,  which 
is  able  to  offer  the  security  not  of  one  state, 
but  of  all  the  states  jointly  and  severally; 
and  when  we  are  in  a  similar  position,  stand- 
ing before  the  financial  world  as  a  Federated 
Australia,  and  able  to  give  such  security,  I 
have  not  the  slightest  doubt  that  wre  shall 
be  able  to  obtain  terms  as  favorable  as 
those  which  are  now  obtained  by  the 
Canadian  Dominion.  Then  again,  there 
will  be  the  possibility  of  inducing  the  in- 
vestment of  British  trust  funds  in  Austra- 
lian stock ;  and  I  can  conceive  of  no 
argument  so  strong  for  inducing  the 
British  Government  to  allow  the  holders 
of  trust  funds  to  invest  them  in  Austra- 
lian stock,  as  the  argument  which  would 
be  available  to  the  Federal  Treasurer 
having  all  the  Federation  securities  at 
his  back.  I  confidently  believe  that  federa- 
tion will  be  speedily  followed  by  the  adop- 
tion of  the  provision  to  which  I  refer. 
The  railways  we  have  provided  for 
under  the  Constitution,  and  provided 
for,  again,  in  the  wisest  possible  manner. 
Had  it  been  set  out  that  the  railways 
were  to  be  taken  over  by  virtue  of  the 
coming  into  being  of  the  Commonwealth, 
we  should  have  aroused  fresh  antagonism. 
There  are  enough  antagonisms  against 
this  Bill  already,  and  it  would  have  been 
a    misfortune    to    have    aroused    others. 
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Certainly  others  would  have  been  added 
had  we  provided  for  the  compulsory  taking 
over  of  the  railways  by  the  Federation. 
We  have,  however,  provided  simply  that 
the  railways  may  be  taken  over  by  agree- 
ment between  the  Commonwealth  and 
the  states  on  terms  to  be  agreed  upon,  and 
this  provision  will  enable  the  complete 
federalization  of  the  railways  to  be 
brought  about.  I  have  listened  with  at- 
tention and  interest  to  the  remarks  of  the 
Attorney-General  of  Victoria  (Mr.  Isaacs) 
upon  the  railwray  question,  and  my  remark 
upon  his  observations  is  this  :  If  the  diffi- 
culty prove  as  serious  as  he  imagines,  it 
will  be  the  strongest  possible  argument  to 
commend  the  Bill  to  the  Victorian  people, 
seeing  that  the  provisions  of  the  Constitu- 
tion relating  to  the  railways  provide  for 
the  possibility  of  their  complete  federaliza- 
tion. I  think  the  answer  to  the  objection 
raised  is  this — that  we  have  provided  in 
regard  to  railways  that  they  may  be  dealt 
with  in  the  best  possible  way  and  at  the 
earliest  possible  moment,  so  as  to  prevent 
antagonisms  and  not  create  them,  and  so 
as  to  help  on  and  not  stand  in  the  way  of 
the  realization  of  the  federal  idea.  With 
regard  to  constitutional  issues,  there  are 
a  few  remarks  which  I  should  like  to 
make.  Of  course,  the  Bill  is  not  perfect. 
No  human  work  is  perfect.  But  the 
question  is  not  whether  the  measure  is 
perfect.  We  could  have  answered  that 
question  in  the  beginning,  because  wre 
knew  in  advance  that  we  could  never 
make  a  perfect  Bill.  We  know  that  it 
could  never  have  been  perfect  by  any  pos- 
sible contingency.  But  we  may  claim 
that  it  is  sufficiently  perfect  for  a  free  and 
self-reliant  people  to  live  under  its  rule 
with  their  freedom  undiminished  ;  and  my 
answer  to  those  who  ask  whether  the  Bill 
is  acceptable  in  this  light  is  this :  When 
we  met  in  this  Convention  we  entered 
upon  a  task  in  which  we  realized  we 
should  be  untrue  to  the  trust  reposed  in 
us  if  we  had  not  dealt  with  the  matters 
which  came  before  us  with  the  sense  of  re- 
sponsibility resting  upon  every  one  of  us 
[Mr.  Holder. 


that  we  were  dealing  with  matters  on 
behalf  of  independent  and  self-reliant 
states.  And  we  have  dealt  with  those 
matters  on  which  the  interests  of  the  states 
clashed,  we  have  harmonized  the  interests 
of  the  several  states  where  they  differed, 
and  we  have  provided  a  Constitution 
sufficient  to  provide  for  the  fullest  and 
the  most  self-reliant  government  of  a 
free  people.  We  have  created  an  instru- 
ment of  partnership  between  us  which,  I 
believe,  while  it  secures  the  independence 
of  the  several  states,  will  provide  for 
the  joint  control  of  certain  matters,  at 
the  same  time  as  it  also  leaves  free 
and  complete  self-government  on  all 
matters  not  committed  to  the  central 
authority.  And  this,  it  seems  to  me,  is 
what  we  should  have  done — to  provide 
that  national  questions  should  he  federal- 
ized, and  that  local  questions  should  be 
left  to  local  self-government.  And  it  is 
this,  it  seems  to  me,  that  we  have  done ;  and 
thus  we  have  done  what  we  ought  to  have 
done  and  what  our  constituents  expected 
of  us.  We  have  framed  a  Constitution  of 
such  a  character  that  I  have  no  hesitation 
in  asserting  that  under  it  class  privileges 
have  no  place,  and  sectional  representa- 
tion disappears.  The  Senate,  as  we 
have  provided  for  it,  is  not  a  Senate 
elected  as  the  Upper  Houses  of  our 
various  states  are  elected  now,  but  as 
"broad  based  upon  the  people's  will"  as 
is  the  House  of  Representatives  itself. 
The  suffrage,  to  begin  with,  will  not  be 
quite  uniform.  We  shall,  in  South  Aus- 
tralia, have  the  lead  to  some  extent  at  the 
beginning,  but  I  believe  that  the  other 
colonies  will  speedily  come  into  line  with 
us.  But  at  least  this  is  sure,  that  man- 
hood suffrage  will  be  the  basis  of  the 
franchise  of  the  Constitution,  and,  with 
that  as  the  foundation  principle  of  the 
Commonwealth,  I  do  not  see  how  the 
Constitution  can  be  described  as  being 
other  than  a  popular  Constitution.  Then 
we  have  provided  a  method  for  dealing 
with  any  disputes  that  may  arise  between 
the  two  Houses.     We  provide  that  both 
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Houses  shall,  in  case  they  cannot  agree, 
go  back  to  their  constituents  and  get 
fresh    instructions.     So    that    here    also 

we  still    keep    the    same    t'uiK  laiin-ntal    idea 

in  view,  that  the  people  are  those 
whose  determination  shall  settle  any  ques- 
tion, great  or  small,  that  may  come  up 
for  settlement  We  have  further  pro- 
frided  for  the  referendum,  concerning 
which  my  honorable  and  learned  friend 
(the  Attorney-General  of  Victoria)  feels  so 
strongly.  We  have  engrafted  the  principle 
of  the  referendum  upon  this  Constitution, 
by  providing  that  no  alteration  of  the 
Constitution  — no  expansion  or  limitation 
of  its  provisions — can  be  made  unless  the 
people  are  consulted  and  given  the  decision 
of  the  question.  This  being  so,  it  seems 
to  me  that  any  description  of  this  Consti- 
tution as  being  anything  less  than  the 
most  liberal,  the  most  popular,  of  Consti- 
tutions would  be  a  misdescription,  and 
not  a  true  description  of  its  cha- 
racteristics. I  do  not  believe,  either, 
that  our  efforts  at  reform  will  cease 
by  the  adoption  for  the  Federation  of 
an  equal  franchise  for  both  Houses,  as 
laid  down  in  this  Bill.  It  seems  to  me 
to  be  impossible  to  believe  that,  if  we 
enact  such  provisions  with  regard  to 
the  Senate  of  the  Commonwealth,  the 
restrictive  franchises  for  the  Upper  Houses 
in  our  various  states  can  much  longer  con- 
tinue. It  seems  to  me  that  the  influence 
of  the  federal  franchise  for  both  Houses 
must  be  in  the  direction  of  bringing  about 
a  reform  in  the  constitution  of  the  Upper 
Houses  as  we  have  hitherto  known  them 
in  Australia;  and  thus,  in  the  early  future, 
I  believe  we  shall  possess,  not  only  for  fede- 
ral purposes  but  for  state  purposes,  Consti- 
tutions which,  while  abolishing  all  class 
privileges,  will  confer  upon  the  citizens  as 
a  whole  those  equal  rights  in  respect  to 
the  government  of  their  country  which 
we  desire  the  people  to  enjoy,  and  which 
they  demand  at  our  hands.  I  do 
not  propose  to  detain  the  Con- 
vention by  pointing  out  at  any  length 
the  advantages  that  will  arise  from  the 
[157] 


adoption  of  this  Constitution.  I  be- 
lieve that  there  will  be  advantages  to  the 
traders,  advantages  to  the  producers,  ad  van- 
to  the  consumers  of  all  classes  of  the 
community,  advantages  to  those  who  work 
with  their  hands  and  to  those  who  work 
with  their  brains  ;  and  without  occupying 
time  in  detailing  all  the  advantages  that 
will  arise,  I  will  say  that  I  can  conceive  of 
no  class  which  will  not  benefit  from  the 
incoming  of  this  federation  which  we  are 
striving  to  bring  about.  I  can  conceive 
only  that  the  mere  partisan,  the  person 
who  is  more  governed  by  his  prejudices 
than  by  arguments  and  by  calm  judg- 
ment— these,  and  these  only,  can  bring 
forward  what  they  may  conceive  to  be 
arguments  against  the  adoption  of  this 
federation  scheme.  I  know  that  there 
has  been  in  reference  to  our  proceedings 
to  day  some  sense  of  parting  ;  there  has 
been  a  feeling  of  having  come  to  the  end 
of  our  labours.  But,  sir,  I  shall  express 
the  hope  that  we  are  not  viewing  the 
setting  of  the  sun  and  the  end  of  day 
when  we  contemplate  the  conclusion 
of  the  labours  we  have  all  participated 
in ;  but  that  we  are  looking  at  the 
oncoming  dawn,  in  which  these  colonies 
shall  witness  the  termination  of  their 
period  of  isolation,  so  that  this  great 
Australia  may  stand  before  the  world 
as  one  whole,  taking  her  true  position 
amongst  the  nations  of  the  world  ;  and  that 
after  that  dawn  shall  come  the  rising  of 
the  sun  in  all  its  brightness,  upon  that  day 
of  federation  towards  whose  oncoming  our 
labours  have  been  devoted. 

Mr.  DEAKIN  (Victoria).— May  I  be 
permitted,  without  repetition,  to  echo  and 
indorse  the  acknowledgments  that  have 
been  made  to  you,  sir,  for  the  distinc- 
tion with  which  you  have  presided  over 
this  Convention ;  to  Sir  Richard  Baker 
for  the  masterly  manner  in  which  he 
has  controlled  the  very  prolonged  pro- 
ceedings in  committee,  and  for  the  marvel- 
lous skill  with  which  he  has  been  able 
to  simplify  our  work ;  to  the  Drafting 
Committee  for   having  produced  a  work 
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which  will  be  their  best  monument ;  espe- 
cially to  our  leader,  for  the  labours  by 
which  he  has  placed  us  all  under  a  heavy 
debt  of  obligation  to  him,  which  labours 
have  ended  in  his  extremely  concise  and 
lucid  exposition  of  this  Bill  ;  and,  also, 
to  the  Clerk  of  this  Convention  and  his 
assistants  in  all  the  colonies,  to  whom 
we  owe  so  much  that  is  not  apparent 
upon  the  face  of  the  printed  reports  of 
our  debates.  Then,  sir,  if  I  rise,  it  is 
not  for  the  purpose  of  adding  to  the  de- 
tailed criticism  of  this  measure,  but,  so 
far  as  I  can,  to  view  it  in  its  most 
practical  aspect,  especially  in  the 
light  of  recent  criticism.  Speaking  to- 
day, one  is  taking  advantage  of  the 
arrangements  which  have  been  made  for 
the  reporting  of  our  proceedings  in  Han- 
sard; and  this  is  probably  a  suitable  place, 
especially  for  one  who  imposes  so  great 
a  task  upon  reporters,  to  speak  in  the 
warmest  terms  of  the  work,  admirably 
performed  under  all  difficulties,  of  those 
who  have  accomplished  the  transformation 
of  our  utterances  into  the  Hansard  re- 
ports. 

Honorable  Members. — Hear,  hear. 

Mr.  DEAKIN.— The  first  criticism  to 
which  I  desire  to  offer  a  word  of  reply 
is  that  which  minimizes  the  issue 
about  to  be  placed  before  the  several 
colonies  by  the  assertion  that  in  any  case 
its  negation  simply  means  postponing  an 
achievement  of  whose  ultimate  accom- 
plishment there  can  be  no  doubt,  and  that 
such  a  postponement  need  be  but  for 
a  very  short  period.  That  is  certainly 
an  extremely  optimistic  view  of  the 
situation.  The  federal  movement  is  al- 
most as  old  as  the  colonies,  and  this  par- 
ticular form  of  it,  which  has  now  reached 
its  climax,  is  five  years  old.  It  had 
its  inception  in  the  Corowa  Confer- 
ence of  1893,  and  was  not  officially 
adopted  by  the  Premiers  in  January, 
1895.  It  was  considered  at  the  Bathurst 
Conference  in  November,  1896,  and 
its  ultimate  result  was  the  creation 
of  this  Convention,  which  commenced 
[Mr.  Deakiib. 


its  sittings  in  March  of  last  year.  These 
sittings  had  to  be  terminated  at  an  in- 
complete stage,  and  quite  unexpectedly, 
because  of  the  demands  made  by  other 
duties  upon  many  of  the  representa- 
tives. We  adjourned  to  Sydney,  where 
we  believed  that  our  task  would  be 
finished;  but  again  local  demands  made 
their  urgency  manifest,  and  a  second 
unexpected  adjournment  took  place. 
There  have  been  proposals  that  even 
this  last  and  most  prolonged  session  of  all 
should  be  adjourned  for  a  still  further 
period,  in  order  to  afford  time  for  the  ac- 
complishment of  our  task.  If  we  recall 
the  five  years  which  have  been  spent  in 
getting  the  Convention  together,  and  the 
difficulty  that  has  been  felt  in  keeping 
it  together,  even  when  it  has  been  elected 
by  the  people  solely  for  this  purpose, 
we  shall  be  better  able  to  realize  the  task 
that  will  lie  before  us  if,  most  unhappily, 
this  effort  after  federation  should  fail.  All 
this  work  will  practically  have  to  be  done 
again,  and  although  we  may  fairly  claim 
that  public  opinion  has  been  ripened 
and  public  judgment  matured  by  the 
discipline  and  education  through  which 
we  have  passed  during  the  last  five 
years,  it  is  certain  that  in  the 
future  local  emergencies  and  political 
urgencies  will  be  no  less  keen  than  they 
have  been  in  the  past.  They  kept  us 
waiting  for  years  before  the  Convention 
could  assemble,  they  twice  disturbed  its 
onward  progress,  and  they  may  easily 
be  of  such  a  nature  as  to  postpone  the 
success  of  any  future  effort  for  an  even 
longer  period.  Consequently,  those  who 
would  have  us  set  aside  our  work  at 
its  present  stage,  as  if  it  could  be 
resumed  at  any  time,  are  presuming 
beyond  and  in  the  face  of  our  experience. 
Then  it  is  perfectly  true  that,  even 
if  this  effort  should  fail,  the  federal 
spirit  is  not  likely  to  die.  It  never 
can  pass  away  until  it  has  accom- 
plished the  object  we  have  in  view.  To 
judge  by  official  statements,  it  may  well 
be    that    if    this    great     effort    fails    we 


Commonweatth  of  [17  Maboh,  1898.] 


Australia  Bill. 


2499 


shall  have  the  work  removed  to  a  lower 
plane,  and  the  solution  sought  in  a 
weaker,  a  poorer,  and  a  confessedly 
transient  form  of  federation.  We  shall  be 
asked,  instead  of  achieving  a  true  federal 
union,  to  be  pacified  for  sonic  \ 
with  a  partial  federation,  which  must 
break  down  sooner  or  later,  to  the  great 
prejudice  of  all  concerned,  as  did  the 
preliminary  and  utterly  unsatisfactory 
union  of  the  American  colonies  before 
they  entered  on  their  full  federal  career. 
We  hear,  and  have  a  right  to  hear  and  to 
attend  to,  the  warnings  with  which  we  are 
favoured  as  to  the  dangers  of  union,  but 
are  entitled  to  reply  by  asking  that  the 
account  should  be  balanced  by  some 
estimate  of  the  dangers  of  disunion. 
Disunited  we  are,  and,  should  this 
effort  fail,  for  many  years  dis- 
united we  must  remain.  The  perils 
which  are  thus  involved,  not  only  from 
without,  but  from  the  growth  of  warring 
forces  within,  should  be  taken  into 
consideration  at  the  same  time  as 
the  risks  of  union  are  carefully  mea- 
sured. To  the  demand  for  the  fullest 
and  most  careful  criticism  of  this 
Bill,  no  honorable  member  can  have 
an  objection  to  urge,  and  I,  for  one, 
welcome  the  calm  and  studious  examina- 
tion of  it  from  both  sides  by  my  hon- 
orable colleague  the  Attorney -General 
of  Victoria  this  morning.  Not  one 
comment  of  his  should  be  put  aside 
until  it  has  been  answered  by  calm 
reason  and  a  recollection  of  proved  facts. 
The  task  of  criticism  has  been  rendered 
more  easy  to  those  outside  the  Convention 
by  the  necessities  of  the  procedure  to 
which  we  have  recently  been  submitted. 
It  has  been  our  duty  on  the  floor  of  this 
chamber  to  ignore  the  glowing  colours 
in  which  we  might  have  painted  the 
merits  of  the  scheme  we  are  debating  and 
the  advantages  that  are  to  flow  from  it. 
These  have  been  tacitly  assumed,  while 
voice  has  been  given  to  every  possible 
criticism  and  every  possible  forecast  of 
danger    which    the     keenest    and    most 


sensitive  imagination  could  conjure  up. 
The  consequence  is  that  the  record  of 
our  proceedings  is  a  record  of  the  search 
for  all  possible  faults  which  could  be 
found,  or,  under  any  set  of  circumstances, 
thought  likely  to  occur.  For  the  purpose 
of  perfecting  the  drafting,  language  has 
had  to  be  strained  to  the  breaking  point, 
and  beyond  it,  in  order  that  every  pos- 
sible application  of  every  phrase  under 
the  most  exceptional  and  remarkable  con- 
ditions might  be  made  clear  before  it  was 
finally  adopted.  We  have  been  examin- 
ing therefore  the  abnormal  and  not  the 
normal  developments  of  the  Constitution. 
We  have  been  seeking  for  and  exposing 
its  defects,  and  not  its  merits.  The  task 
that  begins  for  all  of  us  to-day  is  to 
exactly  reverse  our  procedure.  Now  that 
the  Bill  has  been  finally  adopted  we  must 
remit  its  defects  to  their  true  place,  so 
that  they  may  be  seen  in  their  true 
perspective,  while  bringing  before  public 
attention  once  more  the  overwhelming 
merits  of  the  Constitution  that  we  have 
at  last  succeeded  in  shaping.  While  we 
have  been,  and  rightly,  keeping  before  us 
at  all  times  the  ideal  Constitution  which 
we  hoped  to  create,  we  have  had  to  re- 
member that  even  ideals  differ,  and  are 
often  in  absolute  conflict.  Our  task  has 
not  been  to  realize  an  ideal  common  to  us 
all,  but  to  realize  ideals  which  embody,  as 
Sir  Richard  Baker  has  shown,  at  all  events, 
three  distinct  lines  of  thought,  seeking  to 
express  themselves  in  three  largely  differ- 
ing forms.  We  have  had  conflicting  ideals, 
and  not  a  little  of  our  difficulty  has  been 
in  grafting  one  upon  another  so  as  to 
produce  a  whole  which,  without  being  too 
complex,  should  sufficiently  embrace  the 
general  ideal  of  the  whole  Convention  and 
its  differing  sections.  We  recognise  at  the 
outset,  and  it  cannot  be  too  often  re- 
peated, trite  as  the  phrase  is,  that  per- 
fection of  any  kind  is  impossible  to  us. 
We  do  well  to  aim  at  it,  but  we  surely 
act  unwisely  if  we  demand  absolute  fault- 
lessness  in  our  Constitution,  and  refuse 
to  accept  anything  that  comes  short  of  it. 
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It  has   been    said    that   we    may   marry 
in   haste  and   repent  at  leisure,    but    we 
may  also   refuse  in   haste  and  repent  at 
leisure,  none  the  less  bitterly.     If  either 
sex  insisted  upon  absolute  perfection,  there 
would  be  no  marriages  either  in  haste  or 
leisure.    Moreover,  it  is  not  the  acceptance 
of  a  new  obligation   that  alone  involves 
risk.     There  is  the  risk  of  accepting  a  low 
ideal.     The  minor  and  the  smaller  success 
that  belongs  to  a  shrunken  and  narrow  fede- 
ration can  never  be  contrasted  with  the 
effort  after  a  greater  and  nobler  union,  even 
if   that  be  attended  by  some  measure  of 
failure.     Perfection  is  unattainable  in  any 
sphere.     Even  our  national  emblem — the 
Southern  Cross — is  not  perfect,  nor  per- 
fectly proportioned,    nor  equal  in  all  its 
members,    and  yet  it   shines  supreme  in 
queenly  brilliancy  above  all  its  sister  con- 
stellations of  the  southern  skies.    Though 
we  remember  the  ideal,  we  shall  surely  not 
ignore  the  possible  nor  forget  the  actual. 
It  is  from  the  stand-point  of  the  actual  that 
we   must   regard  the  Constitution  which 
is  placed   before  Australia  to-day,  and  I 
think  we  need  not  fear  the  result.     Is  the 
actual  condition  of  Australia's  politics  and 
policies    ideal?      Do   we   run  no  risks  as 
separate  communities  ?     Are  we  faced  by 
no  dangers,  financial  or  otherwise?     Why 
are   we  here,  if  not  in  obedience  to  a  de- 
mand, widespread  and  born  of  a  universal 
recognition  of  the  fact  that  the   condition 
of    the    colonies    to-day  is   not  one  with 
which  the  people  of  the   colonies  are   or 
ought  to  be  satisfied  1     When  our  critics 
urge   that   we    should    show   the    merits 
and  advantages   of   this  Constitution,  we 
must  begin  by  deducting  the  demerits  and 
the    disadvantages  under   which  we  now 
labour,  and  from  which  this  Constitution 
offers    us    an    escape.     If     our     present 
Constitutions     were    ideally    satisfactory 
we  should  not  be  seeking  a  Federation. 
Of   necessity  in  framing  a  Constitution, 
we  must,  taking  the  largest  view   of  the 
situation,  allow  for  what  we  are  avoiding 
as  well  as  reckon  what  we  are  hoping  to 
gain.     I    do    not    propose    to    say  much 
[Mr.  Deakin. 


in    regard  to  what  may   be    termed    the 
purely  political  aspects  of  this  measure, 
except    to  question   the   applicability    of 
Sir   Richard    Baker's  metaphor  that  the 
Federal  Senate  is  to  be  the  pivot  of  the 
Constitution.     It  appears  to  me  that  the 
responsible  government  which  we  are  in- 
augurating will  be  the  pivot  of  the  Con- 
stitution,  and  the  support  of  that  pivot 
will  necessarily  lie  in  the  National  House. 
This  is  not   urged  in  depreciation  of  the 
force  of  the  argument  which  Sir  Richard 
Baker  employed.      The  great  growth  in 
dignity,    importance,    and   power  of    the 
Federal   Senate    as    compared    with    our 
own  Upper  Chambers  is  indisputable.     In 
that  respect,  I  heartily  indorse  his  reading 
of  the  Constitution.      It  is  the  fact  that 
the  Federal  Senate  is  to  be  brought  into 
closer  touch  with    the  manhood,  in  some 
colonies   with  the  manhood   and  woman- 
hood,   that   is,  with   the   citizens   of   the 
whole  of  Australia,  that  will  give  it  power, 
strength,  and    prestige.       The  provisions 
which  some  of  us  supported,  though  they 
appeared  to  the  advocates  of  Senate  con- 
trol to  be  fatal  to  their  aspirations,  were 
not  inserted  in  the  Bill  with  the  object  of 
rendering  one  Federal  Chamber  subservient 
to  the  other.     They  were  made  with  the 
simple  and  direct  object  of  bringing  both 
Chambers  into  touch  with  their  constitu- 
ents and  allowing  their  constituents  to  de- 
termine their  differences,  instead  of  involv- 
ing them  in  party  and  internecine  warfare, 
prejudicial   to  the  transaction   of    public 
business,    and    injurious    to  the    common 
weal.     Sir  Richard  Baker's  view,  indorsed 
though    it    has   been    by   the    Hon.    Mr. 
Isaacs,    appears    to    me    to    need    great 
qualification.     It    needs   the  qualification 
that  in  this  Constitution  more  than  in  any 
other  Federal  Constitution  in  the  world, 
and  as  much  as  if  not  more  than  in  any 
unitary  Constitution   in  the   world,  both 
Chambers  are  brought  into  direct  relation 
with  their  constituents  and  their  constitu- 
encies, especially  on  matters  of  difference. 
It  is  from  this  close  and  intimate  relation 
that  those  who  think  with  me  foresee  the 
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best  prospects  for  harmony — foresee  the 
best  prospects  for  the  working  of  the  Legis- 
lative machinery — foresee  the  best  prospect 

of  general  agreement,  both  Chambers  de- 
voting themselves  sincerely  to  the  inter- 
pretation and  execution  of  the  mature  and 

deliberate  will  of  the  public.  It  has  been 
said  that  one  respect  in  which  we  have 
relaxed  from  the  Bill  of  1891  is  in  the 
limitation  upon  the  number  of  members  of 
the  representative  Chamber.  And  so  far 
I  agree  with  that  position.  At  the  same 
time,  it  cannot  be  ignored,  and  might  have 
been  mentioned,  that  some  limitation 
of  the  numbers  is  essential  if  the 
provision  for  the  joint  sitting  is  to  have 
any  meaning  whatever.  That  sitting  has 
considerable  value.  If  the  joint  sitting  is 
ever  to  allow  fair  consideration  to  those 
representatives  of  the  people  of  the  several 
states  who  sit  in  the  Senate  chamber,  there 
must  be  some  fixed  proportion  between 
them.  If  the  old  proviso  of  one  member 
to  30,000  had  remained,  in  the  course  of  a 
few  years  we  should  have  seen  the  Senate 
asked  to  unite  in  a  joint  sitting  with  a 
House  three  or  four  times  its  strength. 
Under  these  circumstances,  what  meaning 
would  a  joint  sitting  have  had?  What  signi- 
ficance would  have  attached  to  it  ?  What 
solution  would  it  have  afforded  of  any  diffi- 
culty in  which  the  states  were  concerned  ? 

Mr.  Barton. — The  three-fifths  condi- 
tion would  have  been  useless. 

Mr.  DEAKIN. — Any  fractional  condi- 
tion would  have  been  useless  under  the 
circumstances. 

Mr.  Symon. — The  Senate  would  have 
been  a  perfect  delusion. 

Mr.  DEAKIN.— The  result  would  be 
government  by  a  single  Chamber,  and  that, 
speaking  for  myself,  is  what  appears  to  be 
an  entirely  unsuitable  and  inappropriate 
federal  ideal.  If  we  recognise  that  there 
must  be  some  limit  (although  this  limit  is 
put  in  a  hard-and-fast  manner,  which  ap- 
pears to  me  unnecessary)  we  must  admit 
that  by  this  three-fifths  provision  we 
have  come  as  close  to  the  acceptance 
of  the    referendum   as    it    is    possible    to 


go  without  altogether  departing  from 
the  principles  on  which  responsible 
government  has  been  worked  in  the  past, 
and  on  which  responsible  government 
is  being  worked  in  the  present.  The 
double  dissolution  means  an  appeal  to 
the  whole  people  in  the  same  way  as  the 
referendum,  except  that  instead  of  being 
governed  by  a  count  of  the  states  and  the 
people  as  a  whole,  the  state«  return  their 
senators  and  the  people  of  the  Common- 
wealth theirrepresentatives.  Thetwoacting 
together  will,  in  nineteen  cases  out  of  twenty, 
decide  as  the  referendum  would  have  de- 
cided. The  only  difference  is  that  there 
must  be  a  majority  of  voters  in  its  favour 
sufficient  to  obtain  a  three-fifths  majority 
in  the  two  Houses.  That  means  not 
much  more  than  the  simple  majority  of 
voters  which,  under  the  ordinary  referen- 
dum, would  have  attained  the  same  end. 
Consequently,  we  may  say  that  in  nine- 
teen cases  out  of  twenty  the  joint  sitting 
with  the  three-fifths  principle  would  pro- 
vide for  the  settlement  of  questions  just 
as  the  referendum  would  have  settled 
them,  while  preserving  the  representa- 
tive character  of  our  institutions.  It  ap- 
pears to  me  that,  as  every  Executive  which 
challenges  this  double  dissolution  must 
take  its  life  in  its  hands,  and  imperil  the 
seats  of  all  its  followers,  you  may  rarely 
see  the  provision  brought  into  actual 
operation.  From  my  experience  of  colonial 
Governments  and  their  supporters,  a  burn- 
ing ardour  for  dissolution  scarcely  arises 
once  in  three  years.  Wnen  the  election 
does  come  it  is  wel corned  by  no  one  with 
satisfaction  except  those  who  think  they  see 
a  chance  of  turning  their  minority  into  a 
majority.  That  being  the  case,  those  in  a 
majority — the  Executive,  which  has  the 
choice — would  take  care  they  do  not  give 
the  minority  an  opportunity  if  they  can 
prevent  it.  It  is  a  very  gratifying  thing 
to  be  able  to  dissolve  an  obstructive 
Senate,  but  to  have  to  stake  your 
seats  on  your  success  is  very  awkward. 
That  is  the  security  of  the  double  disso- 
lution.      Under    these   circumstances    it 
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appears  to  be  little  more  than  the  re- 
ferendum, with  a  penalty  attached  to 
its  misuse.  One  danger  which  even 
those  who  advocated  the  referendum  for 
local  affairs  have  recognised  is  that  the 
referendum  might  be  too  readily,  too  fre- 
quently, and  unnecessarily  resorted  to, 
and  that,  consequently,  responsible  govern- 
ment, with  the  authority  and  sense  of 
duty  of  the  representatives,  might  be 
impaired.  Even  if  we  think  this  dan- 
ger is  overbalanced  by  other  consider- 
ations, we  must  all  recognise  that,  at 
all  events,  there  is  such  a  risk.  Under 
this  Bill  we  have  practically  a  referen- 
dum to  the  whole  people,  with  the 
important  qualification  that  before  the 
Executive  resort  to  it  by  means  of  the 
double  dissolution  they  have  to  prove 
their  belief  in  the  importance  of  their 
cause,  and  their  confidence  that  the 
country  indorses  their  view,  by  staking 
all  they  politically  possess  on  the  hazard. 
That,  I  think,  is  a  very  important  prelimi- 
nary. Speaking  of  the  political  provisions 
of  the  Bill,  it  appears  to  me  that  they 
may  be  fairly  said,  not  only  to  mark  a 
great  advance  on  the  Constitution  of  1891, 
but  to  be  vastly  more  liberal  than  any  of 
the  Constitutions  under  which  we  at  pre- 
sent live.  Not  one  of  the  Constitutions 
under  which  we  live  provides  a  more 
liberal  franchise,  or  applies  it  to  both 
Chambers  under  the  restriction  of  one  man 
one  vote.  No  Federal  Constitution  in  the 
world  provides  the  safeguard  of  a  double 
dissolution  and  a  joint  sitting.  Although 
the  Norwegian  Constitution  approaches 
the  Constitution  we  have  framed  in 
character,  there  is  no  Federal  Constitu- 
tion in  the  world  so  liberal.  We  must 
remember  that  this  Federal  Constitu- 
tion is  to  be  built  up  out  of  two  quar- 
ries. The  first  quarry  is  the  existing 
powers  of  the  local  Parliaments,  which  are 
called  upon  to  make  certain  surrenders.  By 
these  surrenders,  liberal  electors  will  ob- 
serve that  we  are  taking  powers  in  every 
case  from  a  less  liberal  Constitution, 
and  referring  them  to  a  more  liberal 
[Mr.  Deakin. 


Constitution.  Every  existing  Constitution 
in  Australia  is  less  liberal  from  a  political 
point  of  view  in  its  framework  and 
machinery  than  the  Federal  Constitution. 
Liberal  electors  will  note,  therefore,  that 
whatever  powers  they  sacrifice  they  are 
transferring  to  a  more  liberal  Government, 
over  which  they  have  a  readier  con- 
trol. As  to  the  new  powers  with  which 
the  Federal  Government  is  endowed — and 
that  is  the  other  quarry — liberal  electors 
will  note  that  not  only  in  the  future  will 
they  be  endowed  with  powers  which  they 
have  not  at  present,  but  that  those  powers 
will  be  exercised  under  a  more  liberal 
Government  than  they  now  enjoy.  For 
my  own  part  I  have  no  hesitation  and  no 
fear  in  recommending  the  acceptance  of 
this  Constitution  to  the  people  of  Victoria. 
I  do  not  ignore,  though  proposing  to  deal 
very  briefly  with  the  question  of  material 
losses  and  gains,  which  remains  to  be  re- 
viewed apart  from  political  principles.  Here 
it  may  not  be  out  of  place,  in  view  of  the 
criticisms  which  we  are  at  present  re- 
ceiving, to  recall,  to  the  critics  themselves, 
the  forecasts  which  they  made  of  the 
material  advantages  to  be  obtained  from 
federation  before  this  Constitution  was 
promulgated  at  every  time  when  discussion 
arose.  We  are  all  agreed  that  the  adop- 
tion of  this  Constitution  must  mean,  first, 
the  establishment  of  complete  intercolonial 
free-trade,  and  we  have  heard  much  of  its 
commercial  and  monetary  advantages  and 
of  the  increased  production  which  it  will 
secure.  We  have  heard  that  magnified  for 
many  years.  Now,  it  appears  to  be  totally 
forgotten.  We  have  not  only  that  pro- 
spect, but,  looking  at  the  policy  pursued 
in  four  out  of  the  five  colonies  repre- 
sented, we  have  it,  according  to  the  ad- 
mission of  so  fair-minded  and  clear- 
sighted a  representative  as  Mr.  McMillan, 
of  New  South  Wales,  that  there  will  be  no 
mere  revenue  Tariff.  We  are  certain  that  it 
will  not  only  be  a  protective  Tariff  in  gene- 
ral principle,  but,  as  it  must  raise  consider- 
able sums  of  money,  and  express  the  will 
of  four  colonies  which  practise  protection, 
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it  follows  that  the  protection  afforded  to 
our  industries  established  under  the  policy 
will  not  be  nominal  or  inconsiderable,  but 
considerable  and  extensive,  from  the  first 
Federal  Tariff.  Even  the  free-trade  party, 
judging  at  all  events  from  the  utterances  of 
some  of  their  leaders,  will  not  seek  at  the 
outset  of  the  Commonwealth  career  to 
force  their  principles,  when  they  know  that 
their  success,  if  it  were  possible,  would  im- 
peril the  position  of  four  of  those  colonies, 
and  that  there  are  tens,  and  even  hundreds, 
of  thousands  of  citizens  of  the  Common- 
wealth who  would  be  prejudicially  affected 
by  such  a  policy.  I  believe,  personally,  that 
the  enormous  advantages  that  must  follow 
from  the  sweeping  away  of  the  boundaries 
between  the  colonies  will  be  obtained  under 
a  high  Tariff,  distinctly  protectionist  in  all 
its  details,  and  yielding  a  large  revenue, 
without  the  sacrifice  of  a  single  industry 
in  Australia.  These  large  general  in- 
calculable gains  require  to  be  continually 
borne  in  mind  at  the  time  when  individual 
losses  of  individual  colonies  are  taken  into 
account.  It  appears  to  be  forgotten  that 
all  these  losses  have  to  be  deducted  from 
the  great  general  gain  which  each  indi- 
vidual colony  will  receive  under  the  pro- 
visions of  the  Constitution.  We  enter 
on  the  calculation  of  individual  losses 
with  this  knowledge,  and  are  perfectly 
well  prepared  to  meet  a  great  many 
of  them,  and  yet  have  a  balance  to  our 
credit  from  our  general  gains.  Subject 
to  this,  let  us  take  a  few  concrete  instances 
of  anticipated  losses.  My  reading  of  the 
six  clauses  dealing  with  the  Inter-State 
Commission  and  the  control  of  the  rail- 
ways, is  not  that  of  my  friend  the  Attor- 
ney-General for  Victoria,  though  I  quite 
admit  the  cogency  of  his  interpretation. 
These  clauses,  if  put  into  plain  and  simple 
language,  seem  to  say — "  You  shall  create 
a  body  composed  of  responsible  and  able 
men  in  whom  you  will  be  able  to  place 
as  much  confidence  as  you  place  in  the 
Judges  of  your  Supreme  Court.  Having 
created  that  body,  you  are  to  lay  before 
it  a  variety  of  guiding   principles,    some 


of  which  must  necessarily  come  into 
conflict.  You  say  that  trade  shall  be  per- 
fectly free,  and  that  each  state  when  the 
border  barriers  are  thrown  down  shall  be 
forbidden  to  make  any  charges  or  reduc- 
tions on  its  railways  which  will  have  the 
effect  of  diverting  the  trade  from  its 
natural  geographical  routes — from  ports 
offering  the  greatest  advantage  not  to 
the  state  receiving  the  traffic,  but  to 
the  people  sending  it."  The  first  con- 
sideration of  this  Inter-State  Commis- 
sion would  be  to  enable  people  to  send 
their  traffic  to  the  cheapest  and  nearest 
ports,  and  without  loss  of  time,  to  get 
their  produce  to  the  place  where  it  could 
be  most  profitably  exported  or  sold.  That 
is  subject  to  certain  other  conditions.  A 
state  is  to  be  allowed  to  develop  its  own 
territory,  and  make  special  reductions  or 
special  charges  where  the  construction 
of  railways  has  been  costly,  but  no  state 
is  to  act  unjustly  or  in  an  unfair  manner 
to  its  neighbours  in  framing  its  rates. 
Now,  it  is  quite  possible  that  these  con- 
siderations will,  in  some  respects  and  to 
some  extent,  come  into  conflict.  But  my 
reliance  is  that  the  Inter-State  Com- 
mission will  exercise  the  free  mind  which, 
our  own  courts  have  exercised  at  times, 
and  which  notably  the  great  Federal  Court 
of  the  United  States  of  America  under 
Chief  Justice  Marshall  boldly  and  con- 
sistently exercised  throughout.  They 
will  feel  that  they  are,  by  appointment 
and  function,  a  truly  Federal  Court. 
They  will  give  a  federal  interpretation  to 
all  these  provisions,  unless  the  context 
clearly  forbids  them  so  doing.  Their 
guiding  principle  and  object  will  be  not  to 
fetter  trade,  not  to  encourage  differential 
rates,  not  to  permit  preferential  rates,  or 
any  interference  with  freedom  of  com- 
merce. Reading  those  clauses  as  a  whole, 
they  appear  to  apply  in  such  a  manner 
that,  though  none  of  us  can  precisely 
forecast  their  exact  consequence  in  a  par- 
ticular case,  the  result  which  we  are  en- 
titled to  expect,  if  the  members  of  that 
commission  are  worthy  of  their  position,  as 
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no  doubt  they  will  be,  must  be  fair  to 
all.  If  they  rise  to  the  occasion,  and 
feel  their  federal  responsibility,  they 
will  deal  with  this  vexed  question  in 
such  a  manner  as  to  do  injury  to 
none.  Victoria  has  undoubtedly  some- 
thing to  apprehend  in  regard  to  the 
operation  of  the  103rd  section  taken 
by  itself.  But,  reading  the  whole  of 
the  clauses  together,  looking  at  the 
question  from  a  practical  point  of  view 
— recognising  that  these  clauses  sweep 
away  preferential  rates  at  present  existing 
in  New  South  Wales  as  well  as  in  Victoria ; 
realizing  that,  after  all,  no  Inter-State 
Commission  can  ignore  geographical  facts, 
that  it  cannot  make  200  miles  as  long  as 
400  miles,  and  that  they  must  recognise 
the  well-being  of  the  settlers  of  the 
interior  as  first  to  be  considered — I  am 
inclined  to  believe  that  in  the  ultimate 
result  Victoria  will  receive  no  injury 
from  the  operations  of  these  provisions. 
The  sweeping  away  of  the  barriers  which 
at  present  shut  out  some  of  the  Ri- 
verina  trade  will  lead  to  a  greater  busi- 
ness being  done  between  that  part  of 
New  South  Wales  and  Victoria.  The 
^nere  abolition  of  the  stock  tax,  which  is 
*ae  of  the  necessities  of  the  operation 
of  a  uniform  Tariff,  will  bring  tens  of 
thousands  of  pounds  of  yearly  income  to 
the  railways  of  Victoria,  a  great  part  of 
which  we  have  lost  for  many  years.  So  in  a 
variety  of  ways  these  clauses  will  operate, 
not  to  the  detriment,  but  to  the  advantage 
of  Victoria.  In  striking  a  balance  I 
am  strongly  inclined  to  believe  no  colony 
has  anything  to  fear.  Now,  a  few  words 
as  to  the  bounties.  The  Federal  Parlia- 
ment, representing  the  federal  people,  will 
be  as  sensitive  to  the  appeals  of  the 
people  for  assistance  as  any  local  Parlia- 
ment has  been.  The  great  federal  indus- 
tries of  Australia — fruit-growing,  dairying, 
agriculture,  and  horticulture — will  be  no 
less  an  object  of  concern  to  repre- 
sentatives in  the  Federal  Parliament 
than  they  have  been  to  represen- 
tatives in  the  various  local  Parliaments. 
[Mr.  Deahin. 


Indeed,  the  improved  circumstances  and 
more  independent  position  of  the  Fede- 
ral Government  will  allow  them  to  deal 
with  the  development  of  these  indus- 
tries with  a  more  liberal  hand  than 
the  local  Governments  can  deal  with 
them.  If  our  neighbours  across  the  bor- 
ders share  in  these  bounties  we  cannot 
regret  it  and  remain  Australians ;  Ave  can- 
not desire  to  escape  that  if  we  are  feder- 
ated. We  must  realize  that  where  one  great 
industry  runs  through  several  colonies,  the 
interests  of  that  industry  are  federal,  and 
its  encouragement  must  be  undertaken  by 
the  Federal  Government.  While  we  lose 
in  one  direction  w^e  probably  gain  more  in 
another.  I  see  no  reason  why  the  future 
federal  bounties  should  not  be  larger  than 
those  given  by  special  states  in  the  past. 
In  addition  to  that,  if  there  be  an  industry 
peculiar  to  one  state,  or  of  so  small  a 
character  that  the  Federal  Parliament  does 
not  feel  disposed  to  take  action  in  its 
favour,  we  have  the  means  of  assisting  it 
from  state  funds  on  obtaining  a  resolution 
from  both  Houses  of  the  Federal  Parlia- 
ment. We  shall  have  24  members  in  one 
House  and  six  in  the  other,  making  30  in 
all,  to  urge  the  claims  of  Victoria.  New- 
South  Wales  will  have  slightly  more 
representation,  and  the  other  states  will 
be  as  strong  in  the  Senate,  although 
not  so  strong  in  the  House  of  Repre- 
sentatives. The  claims  of  all  the  colo- 
nies must  meet  with  ready  considera- 
tion from  the  Federal  Parliament.  The 
gain  of  one  is  not  the  loss  of  another. 
The  development  of  an  industry  in  any 
one  state  wTill  be  welcomed  by  representa- 
tives of  other  colonies  in  the  Federal  Par- 
liament, because  appeals  will  come  for 
similar  consideration  from  all.  Looking 
at  the  practice  of  the  past  in  the  local 
Legislatures,  and  their  sensitiveness  to 
popular  appeals  of  this  kind,  I  have  little 
apprehension  in  remitting  to  the  Federal 
Parliament  the  granting  of  federal  boun- 
ties, and  retaining  to  the  states,  subject  to 
its  approval,  the  fostering  of  those  peculiar 
to  each  colony.     The  complement  of  my 
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argument  with  regard  to  the  railways  and 

bounties  IS  that  we  must  recall  the  actual 
position.  It  is  said  that  under  this  measure 
we  may  have  greal  losses  on  the  Victorian 
railways,  because  we  may  lose  traffic  that 
now  comes  from  New  South  Wales.  Well, 
if  we  do  not  federate,  the  traffic  which  comes 
from  New  South  Wales  remains  under  the 
control  of  New  South  Wales.  If  New  South 
Wales  is  prepared  to  cut  rates  far  enough, 
and  to  impose  dues  high  enough,  she  can  in- 
flict all  the  losses  feared  from  the  Common 
wealth  Bill  We  have  no  power  to  pre- 
vent them.  We  have  no  means  of  urging 
a  plea  for  equitable  treatment.  If  we  in- 
sist upon  remaining  independent  we  must 
take  the  consequences,  and  face  the  pos- 
sibility of  equal  railway  losses.  We  are  not 
relieved  from  the  possibility  or  prospect  of 
railway  losses  by  remaining  outside  the 
Federation.  By  remaining  outside  the  Fede- 
ration  we  leave  the  whole  and  sole  control  of 
such  a  question,  not  in  the  hands  of  an  inde- 
pendent body  of  Federal  Inter-State  Com- 
missioners, to  whom  we  can  appeal,  before 
whom  we  have  statutory  rights,  and  from 
whom  we  can  well  claim  consideration, but  we 
leave  the  matter  solely  in  the  hands  of  the 
Government  of  New  South  Wales.  If  that 
Government  is  prepared  to  make  the  neces- 
sary financial  sacrifices,  and  to  take  the  neces- 
sary legislative  steps,  they  are  in  a  position 
to  deprive  us  more  effectually  of  the  railway 
traffic  than  any  Inter-State  Commission  can. 
Although  one  hesitates,  even  by  way  of 
illustration  or  argument,  to  represent  as 
possible  so  hostile  and  unfriendly  an  act 
as  that  on  the  part  of  a  neighbour,  yet 
when  we  are  looking  at  the  Federal  Com- 
monwealth Bill  in  the  light  of  the  worst 
that  can  possibly  happen  under  union,  we 
are  justified  in  looking  at  what  is  the 
worst  possible  that  can  happen  under  dis- 
union. There  is  no  greater  railway  danger 
under  union  than  under  disunion — there  is 
infinitely  less.  On  the  one  hand,  we  have 
a  federal  claim,  a  Federal  Court,  a  federal 
appeal ;  in  the  other  case,  we  must  remain 
helpless  and  silent,  unable  to  retaliate,  and 
bound  to  submit.      The  same  argument 


applies  in  regard  to  bounties.  The  pre- 
sent position  is  not  one  whit  more  to  our 
advantage  ;i^  promising  benefits  for  the 
future  than  it  would  he  under  union. 
At  present  the  finances  of  the  various 
colonies  are  heavily  drawn  upon.  It  is 
with  difficulty  that  Ministries  can  be 
persuaded  to  vote  bounties.  We  require 
a  Government  in  a  better  financial  posi- 
tion than  the  Governments  of  the  states 
now  are  if  we  wish  the  system  extended 
and  generally  employed.  I  now  come  to 
tin'  important  question  of  the  finances, 
ir  has  been  expressed  that  the  Federal 
Tariff  may  be  so  framed,  and  the  federal 
finances  so  managed,  that  the  Treasurers 
of  the  several  colonies  may  find  themselves 
left  with  large  deficits.  Well,  unfortunately, 
deficits  are  well  known  to  all  the  states 
already  ;  they  have  been  frequent  before 
federation,  and  hence  afford  no  novel  terror 
peculiar  to  union.  Still,  with  four  colonies 
out  of  the  five  joining  this  Federation,  it  is 
an  absolute  financial  necessity  that  at  least 
£6,000,000  should  be  raised  through  the 
Customs  in  order  that  they  may  receive  back 
a  sufficient  sum  to  fill  up  the  deficiency 
left  in  their  accounts  by  the  transfer  of 
their  great  revenue-producing  department. 
Under  these  circumstances,  although  the 
representation  in  Parliament  outside  the 
Senate  will  not  be  quite  four-fifths,  those 
colonies  will  have  an  overwhelming  majo- 
rity. An  overwhelming  majority  of  the 
future  Federal  Parliament  will  be  returned 
by  constituencies  which  will  be  compelled 
by  the  inevitable  necessities  of  their 
situation  to  insist  upon  at  least  £6,000,000 
being  obtained  from  the  Tariff,  so 
as  to  place  their  Treasurers  beyond 
embarrassment.  There  is  no  possi- 
bility of  loss  to  the  taxpayers  of  the 
several  colonies.  It  is  a  question  of  loss 
to  the  states  Treasuries,  in  consequence  of 
the  remission  of  a  great  body  of  taxation 
at  present  levied  upon  people  in  the  form 
of  intercolonial  duties.  The  effect  of 
clause  87  is  to  put  the  states  Treasurers 
in  such  a  position  that  they  will  not 
need   to   come    upon    their    constituents 
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to  make  up  this  deficiency  in  their  Trea- 
suries, although  the  money  has  remained 
in  the  pockets  of  those  constituents. 
The  federal  financial  position  need  not 
be  prejudiced  by  the  fifth  colony  (New 
South  Wales),  for  after  this  Federation 
has  been  established  there  are  certain 
concessions  very  dear  to  the  heart  and 
nearest  the  mind  of  our  neighbours. 
When  the  time  comes  in  the  Federal 
Parliament  for  federal  representatives 
to  undertake  the  government  of  their 
common  country,  there  will  be  mutual 
adjustments  and  concessions  on  every 
hand.  The  representatives  of  New  South 
Wales  will  be  penetrated  with  the  fede- 
ral spirit.  As  1  have  more  than  hinted, 
there  are  ambitions  of  New  South 
Wales  which  are  not  satisfied  in  this 
Constitution,  and  which  require  to  be  deter- 
mined. The  site  of  the  federal  capital  is 
one,  and  by  no  means  the  least  important. 
It  is  perfectly  possible,  therefore,  to  fore, 
see  that  it  will  not  be  the  representatives 
of  four  colonies  alone,  but  of  the  whole 
five  colonies,  who  may  be  at  one  in  the 
determination  to  put  the  several  states 
beyond  the  possibility  of  financial  disaster, 
and  to  enable  them  to  commence  their 
career  as  states  without  apprehension. 
Though  we  refuse  to  unite  while  seasons, 
prices,  and  catastrophes  remain,  we  must 
all  be  liable  to  financial  miscalculations, 
and  consequent  deficits.  I  have  tres- 
passed on  the  time  of  the  Conven- 
tion upon  familiar  well-worn  aspects  of 
this  subject,  which  I  would  not  have 
thought  of  touching  upon  had  it 
not  been  plain  that  they  have  been  re- 
cently passed  by  as  if  dropped  from 
memory — as  if  existing  minor  difficulties 
had  blotted  out  all  the  larger  aspects  of 
the  situation.  I  do  not  propose  to  re- 
iterate, as  we  have  often  reiterated,  the 
impossibility,  without  federation,  of  united 
action,  enabling  us  to  face  with  equani- 
mity the  position  of  foreign  affairs,  never 
so  threatening  to  the  mother  country,  never 
so  critical  or  so  serious  to  her,  or  to  us,  for 
100  years  as  they  are  to-day.  With  the 
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burden  of  a  far  vaster  empire  than  she 
bore  at  Waterloo,  we  find  Great  Britain, 
as  an  empire,  threatened  in  every  part 
of  the  globe,  and  at  the  same  time,  by 
great  powers  and  great  influences,  often 
apparently  leagued  in  their  hostility.  At 
a  time  like  this,  when  the  question  of 
the  control  of  alien  races  and  the  influx 
of  alien  populations  has  become,  and 
threatens  to  become,  a  still  more  burning 
question  in  all  these  colonies,  it  is  surely 
not  idle  to  remind  our  critics  that  without 
union  we  must  remain  exposed  to  that 
and  many  similar  dangers.  Dangers 
without,  and  difficulties  within,  track 
the  steps  of  disunion,  and  threaten  far 
graver  losses  to  every  corner  of  the  Com- 
monwealth than  the  worst  interpre- 
tation of  union  can  possibly  threaten. 
The  federal  future  intrusted  to  a  Fede- 
ral Parliament  of  this  type  will  mean 
the  natural  development  of  this  great 
country  in  security  and  without  dis- 
ruptions. Mr.  Holder  has  pointed  to  the 
permissive  powers  of  this  Constitution. 
It  allows  a  drawing  closer  of  the  bonds 
and  an  increase  of  benefits ;  federaliza- 
tion of  the  railways  ;  federalization  of  the 
debts  :  in  truth,  it  provides  for  the  realiza- 
tion of  the  promise  one  people  one  pro- 
sperity, as  well  as  one  people  one  destiny. 
That  will  be  the  inevitable  result.  In 
this  Constitution,  although  much  is 
written  much  remains  unwritten,  and  has 
to  be  supplied  out  of  our  experience  of 
our  own  people,  and  our  working  methods 
in  political  affairs.  Can  we  have  any  doubt 
as  to  how  and  whence  the  forces  of  union 
will  be  supplied  1  Is  there  any  doubt  but 
that  when  we  enter  the  Commonwealth 
Parliament,  federal  spirit  will  increase 
federal  spirit,  until  in  the  whole  of  our 
dealings,  in  our  material  losses  and  gains, 
and  in  the  whole  of  our  political  aims  and 
aspirations,  there  will  be  that  hearty  union 
which  will  enable  us  to  confront  and  solve 
many  of  the  problems  which  this  Conven- 
tion most  unwillingly  has  been  compelled 
to  pass  by.  After  all,  and  much  as  it 
accomplishes,  this  Constitution  is  but  the 
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framework  and  ground  plan  of  the  nation 
that  is  to  be.  It  is  perhaps,  by  a  wise 
discretion,  that  we  have  insufficiently  and 
inadequately  dealt  with  the  difficulties 
with  which  we  are  at  present  perplexed. 
It  is  enough  that  we  have  provided 
the  means  of  enabling  those  to  deal 
with  them  who  will  be  far  better  quali- 
fied for  that  task  than  we  are.  One 
word  more.  It  appears  to  me  that  in  each 
state  the  citizens  of  that  state  must  sub- 
mit to  themselves  this  question — What 
will  be  our  position  if  the  other  four  states 
unite  without  us  ?  We  in  Victoria  have 
to  face  the  possibility  of  the  federation  of 
four  states,  with  a  common  Federal  Tariff, 
federated  railways,  federated  debts,  and 
federated  policy,  and  Victoria  standing 
outside  the  hedge.  New  South  Wales  has 
to  face  the  same  prospect.  So  has  South 
Australia,  Tasmania,  and  Western  Aus- 
tralia. Is  there  any  colony  of  the  group,  no 
matter  how  wealthy  or  powerful,  that  can 
afford  to  face  that  calamity — the  prospect 
of  a  United  Australia  existing  at  its  doors 
of  which  it  is  not  a  member?  This  is  a 
grave  and  serious  consideration  which  must 
be  submitted  to  the  electors  of  each  colony. 
After  that  comes  encouragement  in  the  re- 
flection upon  the  giant  stride  towards 
prosperity,  power,  and  prestige  which  this 
union  will  enable  us  to  accomplish.  What 
a  charter  of  liberty  is  embraced  within  this 
Bill  —  of  political  liberty  and  religious 
liberty  —  the  liberty  and  the  means  to 
achieve  all  to  which  men  in  these  days  can 
reasonably  aspire.  A  charter  of  liberty  is 
enshrined  in  this  Constitution,  which  is 
also  a  charter  of  peace — of  peace,  order, 
and  good  government  for  the  whole  of  the 
peoples  whom  it  will  embrace  and  unite. 

Mr.  SYMON  (South  Australia).— I  wish 
to  say  one  word  or  two  before  we  part.  I 
do  not  intend  to  enter  into  any  detailed 
examination  of,  or  any  elaborate  apology 
for,  the  Constitution  which  we  have  been 
engaged  in  framing.  But,  sir,  no  man  can 
remain  unmoved  upon  this  momentous 
occasion.  We  who  are  assembled  in  this 
Convention  are  about  to  commit  to  the 


people  of  Australia  a  new  charter  of  union 
and  liberty;  v,  out  to  commit  this 

new  Magna  <  lharta  lor  their  acceptance  and 
confirmation,  and  1  can  conceive  of  nothing 
of  greater  magnitude  in  the  whole  history 
of  the  peoples  of  the  world  than  this 
question  upon  which  we  are  about  to 
invite  the  peoples  of  Australia  to  \ 
The  Great  Charter  was  wrung  by  the 
barons  of  England  from  a  reluctant  king. 
This  new  charter  is  to  be  given  by 
the  people  of  Australia  to  themselves. 
Upon  the  consideration  of  this  question 
at  the  stage  to  which  it  has  come,  I 
think  we  may  all  join  in  the  felicitations 
which  were  addressed  to  us  by  my  honor- 
able friend  (Mr.  Barton)  this  morning, 
that  there  should  have  been  so  much  har- 
mony, and  so  much  dignity,  and  so  much 
earnestness  in  the  proceedings  of  this  great 
Convention,  owing  its  existence  and  owing 
its  authority  to  the  manhood  and — in  our 
colony — to  the  womanhood  also,  of  the 
peoples  of  this  country.  Sir,  the  dif 
ferences  to  which  my  honorable  friend 
(Mr.  Isaacs)  referred  were  as  mere 
ripples  on  the  surface  of  the  water.  They 
are  the  natural  incidents  of  that  earnest- 
ness in  debate  which  is  attributable  and 
becoming  to  serious  men.  Even  I  myself 
have  been  told  that  my  natural  sweetness 
of  temper  has  shown  slight  signs  of 
wear.  But  I  hope,  sir,  if  any  word  of 
mine  or  any  departure  from  my  natural 
equanimity  has  even  seemed  to  wound  any 
honorable  member  of  this  ('(invention 
it  will  be  forgiven  me,  and  that  it  will 
be  understood  that  there  was  no  sting  in 
anything  that  I  said  that  was  intended 
to  hurt  anybody  in  the  slightest  degree. 
I  may  be  permitted  further  to  say  this, 
that,  however  slight  and  inefficient  my 
own  contributions  to  the  great  work  of 
this  Convention  may  have  been,  there  is  one 
part  which  brings  to  me  the  very  greatest 
satisfaction,  and  that  is  that  it  was  upon 
my  own  proposal,  with  the  unanimous 
assent  of  this  Convention  at  its  first  sitting 
in  Adelaide,  that  my  honorable  and  learned 
friend  (Mr.  Barton)  was  chosen  to  lead  our 
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deliberations  and  the  proceedings  of  this 
assembly.  I  am  proud  of  that,  at  any 
rate.  We  owe  much  to  my  honorable 
friend.  It  is  very  hard  to  say  how 
much,  but  this  I  will  say,  that  although  I 
myself,  in  common  with  every  honorable 
member,  knew  him  to  be  a  man  of  unusual 
capacity,  unusual  in  any  deliberative  as- 
sembly, a  patriot  imbued  with  the  glow- 
ing spirit  of  union,  I  do  declare  here  that 
he  has  outstripped  his  reputation,  and, 
through  his  efforts  in  this  cause,  he  has 
become  a  cause  of  pride  not  only  to  every 
member  of  this  Convention,  but,  I  honestly 
believe,  to  every  man  in  Australia — aye, 
every  man,  woman,  and  child  in  Australia 
who  loves  his  or  her  country,  and  appre- 
ciates the  advantages  of  union.  I  feel  I 
must  say  that  before  leaving  this  chamber 
this  afternoon.  As  to  the  Convention  it  self, 
I  consider  that  it  has  fulfilled  its  mission. 
It  has  done  its  duty,  nobly  it  has  done  its 
duty,  and  I  believe  that,  before  the  people 
of  this  country,  when  the  work  comes  to 
be  weighed  in  the  balance  it  will  not  be 
found  or  pronounced  wanting.  I  feel 
I  may  say  this ;  in  fact,  I  should  not  have 
risen  at  all  but  for  the  fact  that  my 
position  here  is  somewhat  different  from 
that  of  most  honorable  members.  I  am 
not  a  Minister  of  State.  I  am  not  even  a 
member  of  any  Parliament  in  Australia. 
I  am  not  even  in  the  usual  sense  a 
public  man.  I  am  simply  a  private 
citizen,  a  remark  which  is  also  applicable, 
I  think,  to  three  other  members  of  this 
Convention,  sent  here  to  represent  a  colony 
which  holds  the  respect,  and  in  some  re- 
gards, is  entitled  to  the  gratitude  of 
her  sister  colonies — sent  here  to  represent 
that  colony,  with  others,  on  this  occasion, 
and  for  the  purpose  of  this  work.  And, 
sir,  when  we  disperse  after  you  make  your 
declaration  that  this  Convention  is  closed, 
and  when  I  pass  beyond  the  portals  of  this 
palace  of  legislation,  I  shall  return  again 
into  the  ranks  of  the  private  citizens  of 
this  country,  and  it  is  amongst  them,  and 
in  the  position  of  a  private  citizen,  that  I 
shall  have  to  express  my  views,  and  give 
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effect  to  my  owTn  wishes  for  the  good  of  this 
country  in  the  near  future  that  lies  before 
us.  And,  sir,  I  feel,  looking  at  the  position 
which  I  hold,  I  may  be  pardoned  for 
taking  one  moment  longer  to  declare  that 
whilst  this  Constitution  is  not  perfect — to 
say  that  it  is  the  work  of  human  minds 
and  human  hands  is  to  say  that  it  is  im- 
perfect—whilst it  has  blemishes,  which  I 
should  like  to  have  seen  removed,  and  con- 
tains provisions  which  I  confess  I  struggled 
against,  and  should  like  to  have  seen 
changed,  still,  with  all  its  faults, 
all  its  defects,  whatever  they 
be,  I  am  now  going  to  accept 
Constitution  without  reservations 
without  misgivings.  I  entertain  none. 
I  believe  in  the  governing  capacity  of 
the  race  to  which  I  belong.  I  be-, 
lieve  in  the  elasticity  of  this  Constitu- 
tion. Its  details  have  been  pointed  out 
by  other  honorable  members  who  have 
spoken ;  but,  sir,  it  is  an  elastic  Constitu- 
tion ;  it  is  a  Constitution  which,  besides 
the  letter  of  it,  will  be  found  to  be 
saturated  with  those  principles  of  free 
government  which  are  inherent  in  the 
British  race,  and  it  is  upon  that  I  place 
my  trust.  It  is  that  which  affords  me  a 
solution  of  any  difficulties  and  any  doubts 
which  I  had  previously  entertained.  I  say, 
further,  that  you  will  get  no  Convention 
in  this  world  which  will  frame  a  better 
Constitution.  I  believe  that  this  Con- 
stitution is  the  finest  instrument  of  go- 
vernment that  ever  was  framed.  I  know 
of  none  to  compare  writh  it.  Nothing  has 
struck  me  more  in  this  Convention  than 
the  way  in  which,  as  the  debates  have 
gone  on,  light  has  broken  in  upon  ques- 
tions which  were  admitted  by  every  one  to 
be  dark — which  separatists  and  adverse 
critics  declared  to  be  insoluble — and  just 
as  that  light  has  broken  in  upon  these 
questions  during  the  progress  of  our  de- 
liberations, so  I  believe  in  the  time  to 
come,  when  it  has  been,  as  I  firmly  be- 
lieve it  will  be,  accepted  by  the  people 
of  Australia,  the  same  principles  will 
come  into  play  upon  its  interpretation  and 
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upon  its  working.  And  even  in  those;  pro- 
visions as  to  dead-locks — those  hobgoblins 
that  have  been  made  so  much  of  —  ire  shall 
find  little  or  no  occasion  to  call  them  into 
play.  They  will  simply  remain  in  the 
Constitution  as  a  standing  memorial  of 
the  anxiety  of  those  of  us  who  have  been 
here  to  see  that  every  possible  safeguard 
against  injustice  was  provided.  One  word 
more,  and  it  is  this.  We  have  still 
much  to  do.  We  must  not,  when 
we  part  this  afternoon,  ungird — if 
I  may  use  the  expression — our  loins,  and 
consider  that  we  may  take  our  ease.  That 
is  not  the  course,  it  seems  to  me,  that  lies 
before  us.  We  have  a  great  task  still  to 
perform,  and  that  is  not  only  to  do  what 
I  commend  my  honorable  friend  (Mr. 
Isaacs)  for  seeking  to  do — not  only  to  take 
care  that  those  who  have  got  the  vote — the 
people  who  have  to  make  this  Constitution, 
to  give  it  its  vitality — shall  thoroughly  ap- 
preciate the  work  which  they  will  have 
to  do ;  but  we  shall  also  have  to  see  that 
not  only  do  they  understand  the  Consti- 
tution, but  that  they  are  prepared  to  go 
to  the  poll  and  record  their  votes.  I 
do  not  fear  the  anti-federal  vote.  It  is 
the  stay-at-home  vote  that  I  dread — those 
who  do  not  vote.  The  greatest  task  which 
lies  before  us,  who  are  earnest  for  union,  is 
to  see  that  there  shall  be  an  understanding 
of  the  Bill  by  our  constituents  and  the 
people  at  large,  and  that  they  shall  be 
prepared  to  zealously  and  earnestly  give 
effect  to  it  by  their  votes  at  the  ballot-box, 
and  thus  secure  freedom  to  themselves, 
and  justice  to  all,  under  the  Constitution 
we  have  provided.  I  fear  no  failure.  The 
honorable  and  learned  member  (Mr. 
Deakin)  said  that  if  there  was  failure  it 
would  mean  failure  for  a  generation  or 
more  to  come.  That  I  believe.  If  we  do 
not  have  federal  union  now  we  shall, 
probably,  not  have  federal  union  within 
the  life-time  of  many  of  us  who  have  met 
in  this  Convention.  But  I  fear  no  failure. 
I  seem  to  feel  round  me,  and  about  me, 
and  everywhere  a  desire  for  union.  I 
know  the  criticisms  to  which  our  scheme 


is  subject.  I  know  the  doubts  expi  < 
about  it,  but  upon  the  great  central  fact 
of  union  I  feel  that  there  need  he  no 
doubt.  I  appeal  to  those  who  are  anxious 
in  criticism,  and  to  those  who  are  distrust- 
ful, to  lend  a  ready  ear  to  the  injunction  of 
the  honorable  and  learned  member,  not  to 
magnify  their  doubts  and  not  to  see  too 
many  of  their  difficulties  ;  but  to  consider 
the  work  as  a  whole,  and  to  declare  for 
union,  even  though  they  may  have  appre- 
hensions upon  one  or  two  details  of  major 
consequence,  believing  that  the  sun  is 
none  the  less  the  sun  because  there  may 
be  considerable  spots  upon  it.  I  remem- 
ber reading,  in  the  history  of  the  early 
years  of  the  American  Union,  that  Count 
Aranda,  who  was  the  Spanish  plenipoten- 
tiary in  the  negotiations  with  regard  to 
the  Mississippi  Valley,  wrote  to  his  king 
something  to  this  effect : — 

This  federal  state  is  born  a  pygmy,  hut  it 
will  soon  become  a  giant,  even  a  Colossus, 
great  and  powerful  in  these  countries. 

May  not  that  be  said  of  the  union  which 
we  are  seeking  to  create  ?  No  man  can  say 
that,  even  burdened  with  disunion,  Aus- 
tralia will  not  have  great  prosperity.  No 
man  can  say  that  every  state  upon  the 
continent  will  not  share  it.  But,  in  my 
opinion,  all  that  prosperity  will  be  as 
nothing  to  the  prosperity  which  will  come 
from  union.  It  will  be  a  union  with  strong 
foundations  set  deep  in  justice,  a  union 
which  will  endure  from  age  to  age,  a  bul- 
wark against  aggression  and  a  perpetual 
security  for  the  peace,  freedom,  and  pro- 
gress of  the  people  of  Australia,  giving  to 
them  and  to  their  children  and  to  their 
children's  children  through  all  generations 
the  priceless  heritage  of  a  happy  and  united 
land. 

Mr.  McMILLAN  (New  South  Wales).— 
I  do  not  intend  to  make  a  speech.  Time 
is  going  on,  and  I  think  that  any  attempt 
to  any  further  analyze  the  Bill  would  be, 
at  the  very  least,  injudicious.  But  I  have 
been  conuected  with  the  federal  move- 
ment ever  since  its  inception  in  the  Con- 
ference   of    1890.      I  have  watched   the 
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movement  through  all  its  varying  stages, 
and  though  I  cannot  lay  claim  to  the 
gifts  or  to  the  training  of  a  constitutional 
lawyer,  1  have  done  my  best  during  these 
years  to  study  the  subject  carefully,  and 
to  bring  to  bear  upon  it  anything  of  com- 
mon sense,  of  Ministerial  knowledge,  and  of 
parliamentary  practice  that  I  may  have  had. 
I  say  unhesitatingly  that  we  have  framed 
a  Constitution  which  ought  to  be  accept- 
able to  all  Australia.  The  time  for 
minute  criticism  has  gone  by.  We  are 
now  to  be  the  propagandists  of  this  great 
movement,  and  by  explanation,  by  ex- 
hortation and  organization,  it  must  be 
brought  to  its  final  consummation.  We 
have  enemies  to  oppose,  and  there  have 
been  matters  connected  with  our  proceed- 
ings which  will  be  used,  especially  in  my 
own  colony,  by  the  anti-federalists.  One 
of  the  chief  objections  they  have  to  union 
now  is  that  the  debates  in  this  assembly 
will  be  an  object-lesson  for  the  future. 
But  we  all  came  into  this  controversy  with 
the  natural  pugnacity  of  British  people. 
We  have  each  fought  for  what  we  thought 
were  the  rights  of  our  own  colonies, 
and  like  British  people  we  have  accepted 
reasonable  compromises.  I  deny  that  the 
Federal  Parliament  will  be  in  any  way 
analogous  to  the  Convention.  Its  mem- 
bers will  not  be  in  any  antagonistic  posi- 
tion. They  will  not  meet  for  the  pur- 
pose for  which  we  met.  We  met  to  frame 
a  Constitution — they  will  meet  to  legislate 
under  it.  A  great  many  people  have  said 
that  the  Constitution  is  too  liberal,  and 
some  honorable  members  have  tried  to-day, 
by  argument  and  by  rhetoric,  to  show  that 
it  is,  if  anything,  ultra-liberal.  I  donothold 
that  it  is  ultra-liberal  in  any  bad  sense.  I 
hold  that  a  Constitution  must  have  two 
things;  it  must  have  a  conservative  founda- 
tion and  liberal  possibilities  of  legislation.  I 
believe  that  this  Constitution  is  sufficiently 
well  founded  and  sufficiently  conservative  to 
last  practically  for  all  time.  But  there  is  a 
difficulty  which  we  shall  have  to  face  when 
we  go  back  to  our  own  colonies.  It  is  often 
said  that  what  is  everybody's  business  is 
[Mr.  McMillan. 


nobody's  business.  We  shall  want  the 
organization  of  general  elections,  the  mag- 
netic influence  created  by  local  people 
canvassing  for  themselves  in  a  personal 
character — and  I  think  that,  instead  of 
the  hesitation  about  which  we  have  heard 
in  the  last  few  days,  every  Government 
and  every  representation  should  organize 
itself  and  pledge  itself  to  the  consummation 
of  this  great  work.  I  believe  that  what 
has  seemed  an  anti-federal  spirit  in  New 
South  Wales — I  am  only  speaking  of 
what  has  been  alleged — will  pass  away 
when  the  Constitution  is  understood.  I 
cannot  believe  that,  after  the  popular  vote 
which  elected  in  each  colony  presumably 
ten  of  the  foremost  public  men,  the  people 
will  not  be  true  to  the  Constitution  which 
has  been  framed.  Circumstances  are  now 
combining,  both  in  our  relations  to  the 
British  Empire  and  to  ourselves,  to  bring 
about  this  consummation.  I  believe,  my- 
self, that  the  national  spirit  is  rising 
throughout  Australia.  I  believe  that 
the  necessity  is  upon  us  to  become  a 
nation,  and  I  am  not  at  all  sure 
that  it  will  not  be  this  national  spirit 
which,  rising  above  every  material  con- 
sideration, will  not  ultimately  win  the 
battle  for  us.  The  population  of  these 
colonies  by  the  end  of  the  century  will  be 
almost  entirely  native-born,  and  these 
native-born  men,  as  we  see  in  this  colony 
particularly,  will  not  be  satisfied  with  the 
parochial  life.  They  will  feel  that  Aus- 
tralia must  be  home  to  them.  The  bulk 
of  them  can  never  expect  a  career  outside 
this  island  continent.  They  will  feel  that 
if  they  have  to  take  a  part  in  the  respon- 
sibilities of  the  British  Empire,  and  to 
share  its  dangers,  they  must  have  a  proud 
identity  of  their  own.  I  believe  that 
the  more  you  encourage  the  Australian 
nationality  the  better  factor  you  create 
for  the  British  Empire.  It  will  be 
by  the  element  of  Australian  nation- 
ality rising  in  our  midst,  and  by  its  being 
pressed  upon  the  people  by  the  representa- 
tives that  have  met  here — using  not  too 
much     the    material    argument,    as    the 
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argument  of  a  national  life — that  our  work 
will  be  ultimately  consummated.   We  shall 

have  a  tremendous  fight  in  New  South 
Wales.  As  the  leader  of  the  Convention 
has  pointed  out,  there  have  been  traitors 
to  the  cause.  We  had  a  stab  mad 
us  by  an  alteration  of  the  fundamental 
Act  connected  with  the  movement.  But, 
in  spite  of  that,  if  the  ten  representatives 
of  New  South  Wales  are  determined  to 
become  propagandists  of  a  movement 
in  their  own  colony,  portioning  it 
into  sections,  and  if  the  Govern- 
ment iJves  the  movement  hearty  and 
generous  support,  New  South  Wales  will 
come  into  the  Federation.  Without  mean- 
ing to  be  egotistical  or  presumptuous,  I  say 
that  there  is  no  doubt  that  the  formation 
of  the  Commonwealth  lies  with  New  South 
Wales.  1  have  no  fear  for  Victoria.  The 
advantages  given  to  Victoria  are  so  great 
— she  gets  back  to  a  large  extent  her 
natural  geographical  area — that  she  would 
be  utterly  mad  if  she  did  not  accept  the 
Constitution  or  even  a  far  worse  one. 
Therefore,  I  believe  that  with  New  South 
Wales  thoroughly  in  earnest — and  I  pledge 
myself  between  this  and  the  taking  of  the 
vote  to  use  every  personal  effort  to  secure 
this  end — if  at  an  early  period  of  the  can- 
vass she  shows  herself  in  earnest  and 
throws  away  the  unreasonable  prejudices 
we  have  heard  of  in  the  last  month,  her 
example  will  have  such  a  moral  effect 
upon  the  people  of  Australia  that  we  need 
not  fear  their  verdict  upon  the  Bill. 

Mr.  TRENWITH  (Victoria).— I  have 
not  made  any  preparation  for  a  speech 
upon  this  important  occasion,  but  I  feel 
that,  owing  to  the  peculiar  position  which 
I  occupy,  the  responsibility  is  entailed 
upon  me  of  saying  something,  and  of  ex- 
pressing in  general  terms  my  conclusions 
as  to  the  merits  of  the  Bill,  and  as  to 
the  desirability  or  otherwise  of  its  accept- 
ance by  the  people.  I  set  out,  as  I  be- 
lieve most  of  us  did,  with  the  opinion 
that,  starting  at  the  end  of  the  nineteenth 
century  with  all  the  history  of  the  past 
at  our  disposal,  with   the  Constitutions  of 


the  world  before  our  eyes,  we  should 
make  in  Australia  a  governmental  ma- 
chine superior  to  any  of  those  of  which 
the  world  previously  had  know] 
'I'll is,  I  am  prepared  to  admit,  was  a  very 
large  expectation  ;  but  after  carefully 
considering  the  result  of  our  lab 
I  think  that  we  have  accomplished  it.  I 
do  not  mean  by  that  statement  that  I 
am  satisfied  with  every  detail  of  the 
Bill,  or  that  I  do  not  think  that  there 
are  not  a  number  of  its  provisions  which 
I  should  like  to  see  altered  if  possible. 
But  when  we  remember  that  this  Con-i  i- 
tution  is  not  for  the  government  of  one 
individual  or  one  country,  but  for  a  num- 
ber of  countries  that  for  many  years  have 
been  existing  as  separate  independent 
communities,  and  have  during  that  period 
been  developing,  through  their  want  of 
unity,  conflicting  interests,  not  to  say 
strong  prejudices  and  jealousies,  which 
would  have  been  impossible  if  we  had  had 
a  Constitution  such  as  this  from  the  start, 
it  would  have  been  surprising  if  we  had 
arrived  at  a  Constitution  which  was  satis- 
factory in  all  its  details  to  all  the  repre- 
sentatives. But  while  I  did,  as  I  think 
most  of  us  did,  point  out  as  vigorously 
as  I  could  the  objections  which  I 
saw  to  some  of  the  propositions  that 
were  presented  to  us,  with  a  view,  if 
possible,  of  preventing  their  adoption,  I 
feel  now  that  many  of  the  objections  were 
undoubtedly  magnified  by  some  of  us.  I 
have  felt,  I  think,  as  strongly  as  any 
one  here  that  a  government,  to  be  com- 
pletely government  of  the  people  by  the 
people,  must  let  the  people  more  frequently 
into  its  counsels  than  it  has  done  in  the 
past,  and  that  that  could  only  be  com- 
pletely and  effectively  done  by  means  of 
what  is  known  as  the  referendum.  There- 
fore, a  Constitution  to  meet  my  wishes 
ought  to  have  within  it  the  opportunity 
of  readily  applying  that  principle.  I  have 
felt,  as  most  people  in  these  colonies  have 
felt,  that  our  bi-cameral  system,  while 
containing  the  elements  of  safety  and  of 
security    from    ill-considered     rushes    of 
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legislation,  also  contains  within  it  an 
element  of  sometimes  vexatious  delay,  and 
not  infrequently  absolute  legislative  stag- 
nation. And  I  have  felt  that  where  the 
two  branches  of  the  legislative  machine 
have  failed  to  perform  the  work  for  which 
they  wrere  designed,  there  ought  to  be  a 
reference  from  the  agents  to  the  principals. 
But  I  recognise  that  there  is  great  force 
in  the  argument  that  has  been  urged 
against  this  proposal,  that  it  is  subversive 
of  the  principle  of  government  that  we 
as  British  people  are  accustomed  to — 
the  principle  of  government  known 
as  responsible  government.  While  I 
recognise  that  there  is  great  force  in 
these  arguments,  and,  therefore,  those 
who  urge  them  may  be  fairly  and  properly 
excused  for  voting  against  the  referendum 
in  consequence  of  their  weight,  still  I  do 
not  think  that  the  arguments  are  con- 
clusive. It  may  perhaps  be  considered 
by  some  honorable  members  to  be  useless 
at  this  stage  to  discuss  the  referendum, 
and  I,  for  one,  should  not  do  it,  even  in 
the  slightest  degree,  were  it  not  for  the 
fact  that  our  respected  leader,  in  that  most 
admirable  speech  which  he  delivered  this 
morning,  gave  some  attention  to  this  par- 
ticular aspect  of  this  question  that  the 
referendum  is  subversive  of  responsible 
government ;  and  Mr.  Wise,  in  discussing 
the  question  the  other  day,  also  gave  a 
great  deal  of  attention  to  that  aspect  of  it. 
As  I  hope  that  the  referendum  for  the 
settlement  of  disputes  between  the  twTo 
branches  of  the  Federal  Legislature  will 
ultimately  be  embodied  in  this  Constitu- 
tion after  it  is  adopted  in  its  present 
form,  and  that  it  will  also  be  adopted  in 
connexion  with  our  state  Legislatures 
independently  of  this  Constitution,  I  feel 
it  desirable  to  give  some  attention  to  it. 
It  is  pointed  out  that  a  Minister  or  a 
Ministry  responsible  to  Parliament,  and 
only  holding  office  because  it  has  the 
sanction  of  the  people's  representatives, 
might  tind  itself  in  a  minority,  and  might 
submit  to  the  people  for  their  arbitrament 
a  question  which  the  people,  in  exercising 
[Mr.  Trenwith. 


that  power,  might  decide  against  the 
Ministry,  and  therefore  we  should  have 
the  anomaly  of  a  Government  holding 
office  out  of  accord  with  the  policy 
of  the  representatives  of  the  people. 
But  I  would  respectfully  submit  in 
answer  to  that  objection  that  the 
anomaly  is  only  apparent,  not  real,  be- 
cause the  Ministry  will  be  out  of  accord 
with  the  people  whom  they  represent, 
not  upon  a  question  that  they  had  to  deal 
with,  but  upon  a  question  that  was  settled, 
and  consequently  was  not  a  matter  for 
legislation  at  all.  However,  I  feel  with 
my  honorable  friend  (Mi-.  Deakin)  that, 
although  we  have  not  the  referendum  in 
this  Constitution,  we  have  the  principle  of 
the  referendum  in  it.  As  I  at  a  previous 
sitting  of  this  Convention  pointed  out, 
there  is  the  principle  of  the  referen- 
dum in  the  British  Constitution.  But 
we  have  it  in  this  Constitution  in  a 
more  complete  and  definite  form  than 
it  is  to  be  found  in  any  other  Con- 
stitution in  the  world,  so  far  as  I  know, 
except  that  of  Switzerland.  Because  we 
have  here  not  merely  the  referendum  to 
the  people  by  means  of  a  general  elec- 
tion involving  one  branch  of  the  Legisla- 
ture, but  we  have  a  reference  to  the 
people,  not  by  the  method  ordinarily 
described  as  a  general  election,  but  by 
means  of  a  special  election  to  settle  a 
distinct  issue  about  which  the  two 
branches  of  the  Legislature  have  come 
into  conflict.  Thus,  although  we  have 
the  slight  disadvantage  that  persons  and 
some  side-issues  will  undoubtedly  be  in- 
volved, still,  as  the  electors  will  only 
have  one  distinct  issue  presented  to  their 
minds,  the  point  at  issue  will  be  virtually 
settled  upon  the  principle  of  the  referen- 
dum, because  it  will  be  referred  to 
the  people  in  order  that  they  may 
elect  representatives  who  hold  their  views 
not  on  general  questions  only,  but  more 
particularly  on  that  single  issue.  But  it 
seems  to  me  we  have  something  more  in 
the  referendum,  or  one  form  of  it  which 
has  been  suggested ;  that  is,  the  referendum 
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of  the  states  and  the  referendum  of  the 
people.  We  may  have1  a  complete  solution 
by  that  means.  Because  I  can  conceive 
el  a  large  majority  of  the  people  holding 

a  view  that  was  not  held  by  tin-  people  of 
the  majority  of  the  state-  ;     and  if  sacli    a 

contingency  as  that  arises,  and  the  dual 
referendum  were  applied,  the  great 
majority  of  the  people  would  necessarily 
and  certainly  be  subjected,  as  far  as  that 
single  issue  was  concerned,  to  the  minority 
in  the  majority  of  the  states.  But  by 
means  of  the  double  dissolution,  and  the 
subsequent  sitting  of  the  two  Houses,  it 
may,  and  I  think  sometimes  will,  be 
possible  for  a  majority  of  the  people — the 
taxpayers — to  obtain  a  solution  of  the 
question  favorable  to  the  majority,  even 
though  in  that  special  connexion  there 
were  not  a  majority  of  the  states. 

Mr.  Dear  in. — Would  not  a  double  dis- 
solution tend  to  bring  a  greater  number  of 
people  to  the  poll  than  an  ordinary  gene- 
ral election  1 

Mr.  TKENWITH.— I  think  that  is  ob- 
viously so.  The  double  dissolution  must 
create  a  degree  of  interest  and  enthusiasm 
that  would  not  centre  round  a  simple 
issue  which  is  unassociated  with  persons. 
However,  there  is  another  extremely  im- 
portant aspect  that,  it  seems  to  me,  has 
been  dealt  with  at  very  great  length 
and  adversely  criticised,  and  that  is  the 
question  of  whether,  when  we  adopt  this 
Federal  Constitution,  we  should  be  able  to 
develop  our  local  industries  as  we  can  and 
do  now.  It  seems  to  me  that  we  have  to 
consider  whether  our  present  condition  is 
satisfactory — whether  our  ability  to  de- 
velop our  own  resources  now  is  sufficiently 
great.  It  seems  to  me  that  it  must  be 
self-evident  that  it  is  not,  or  we  should  not 
be  seeking  to  change  that  condition.  And 
if  we  are  expecting — as  I  think  we  are 
rightly  expecting  —  immense  advantages 
from  the  breaking  down  of  barriers  that 
are  at  present  put  up  between  the  colonies, 
we  must  be  prepared  to  forego  some  of 
the  advantages  that  isolation  gives  to  us.  I 
feel  confident  that  the  Federal  Parliament, 
[158] 


elected  as    it   will    be   from   the   colonies 
that  have  the  necessities  of  local  develop- 
ment pressing  closely  upon  their  repr< 
t.uives,  will  be  the  more  inclined  to  OH 
conditions    that    permit    of    development 
than   the    state    Parliaments    possibly  can 
be.       Therefore,    I    think   we    shall    have 
Commonwealth  bounties   which   will  offer 
almost  all  the  possibilities  of  development 
that  can  occur.     But  if  there  should,   and 
I  believe  there  possibly  may,  occur  some 
special  necessities  for   bounties  to  assist 
a  small  portion    of    the   Commonwealth, 
all   experience  in   these   colonies  teaches 
us   that    we    shall   have    no  difficulty  in 
getting    from    the     Federal     Parliament 
its     consent     to     pay     those     bounties. 
We   find,    within    the  area   of   our   state 
Legislatures,  that  we  have  local  interests 
continually  presented  to  Parliament  from 
various  parts  of  the  respective  states.     In 
Victoria  we  have  a  most  complete  system 
of  local  government,  under  which  particu- 
lar localities  legislate  for  their  local   re- 
quirements, and  manage  very  largely  their 
local    concerns    in    regard    to    roads    and 
bridges,    and    so   forth.      They  are    con- 
tinually coming  to  Parliament  asking  for 
some    special    concessions.       Very    often 
these    special    concessions    involve     the 
expenditure    of     large     sums    from    the 
general      revenue,     but     yet     we     find 
that  whenever  these  requests  are    made 
they   are  almost  invariably   passed    with 
the   greatest   possible   rapidity.       Parlia- 
ment is  always  inclined  to  act  generously 
to  sections  of  the  community  over  which 
'it  has  to  govern,  and  we  have  a  right  to 
assume   that    when   we    have    created    a 
Federal  Parliament,  and   local   considera- 
tions   from    any  of   the   states   are   sub- 
mitted to  it,  it  will  treat  them  in  much 
the  same   manner    as    the   state    Parlia- 
ment    treats    matters      from     municipal 
councils   within    the    area    of   their    go- 
vernment   now.       I    am    afraid    that    I 
have    spoken    longer    than    I    intended, 
and  than   I   ought.     We  must  finish  this 
afternoon,  but  I  felt  it  to  be  my  duty  to 
say   that,    after    considering    the    whole 
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question,  after  considering  with  regret 
necessarily  many  objectionable  features 
in  this  Bill,  I  recognise  that  there  are 
many  advantages  in  it.  On  the  merits, 
the  advantages  more  than  outweigh  the 
disadvantages.  But,  then,  going  outside 
of  the  Bill  to  the  larger  and  greater 
question  of  the  advantage  of  unity  to 
these  colonies,  it  seems  to  me  to  make  the 
consideration  overwhelmingly  in  favour 
of  adopting  the  Bill.  I  shall  regard  it 
as  my  duty,  as  I  hope  the  delegates  of 
all  the  other  colonies  will,  to  take 
«very  possible  opportunity  of  making  clear 
to  the  people  who  must  vote  upon  this 
Bill  its  provisions,  not  attempting  to  con- 
ceal some  of  the  manifest  objections,  but 
endeavouring  to  prevent  their  having  un- 
due weight  in  the  public  mind,  and  pre- 
senting as  fully  and  clearly  as  I  can  the 
obvious  advantages  of  the  Bill.  I  would 
like  to  suggest,  because  I  take  it  that 
what  is  said  here  to-day  will  probably  be 
more  carefully  considered  than  w^hat  has 
been  said  on  any  single  day's  or  per- 
haps month's  sitting  of  this  Conven- 
tion, that  there  ought  to  be  an 
effort  made,  not  merely  on  the  part 
of  the  delegates,  but  of  all  persons  in 
responsible  positions,  to  do  whatever  is 
possible  to  make  the  people  acquainted 
with  the  measure.  I  hope  that  the 
mayors  of  the  municipal  councils,  the 
presidents  of  the  shire  councils,  and  the 
persons  in  charge  of  public  buildings 
in  the  various  parts  of  Australia,  will 
feel  it  to  be  their  duty  to  place  any  suit- 
able buildings  at  the  disposal  of  persons* 
who  are  competent  and  willing  to  give 
instruction  in  connexion  with  this  impor- 
tant question.  If  the  people  are  to  be 
educated — and  when  I  say  educated  I 
mean  made  acquainted  with  the  intricate 
provisions  of  this  Bill — it  will  be  necessary 
for  the  delegates  and  other  persons  com- 
petent to  go  from  point  to  point  of  the 
respective  colonies,  and  to  take  the  people 
directly  into  their  counsel,  submitting  to 
them  the  details  of  the  measure,  and  being 
prepared  to  afford  any  information  that 
[Mr.  Trenwith. 


the  people  may  desire  in  connexion  with 
it.  That  can  only  be  done  by  all  persons 
capable  of  rendering  assistance  uniting  to 
give  the  greatest  possible  facilities  to  edu- 
cational efforts  in  connexion  with  the  Bill. 
Mr.  GLYNN  (South  Australia).— At 
this  late  stage  of  the  proceedings  I  do  not 
think  I  should  be  justified  in  entering  into 
any  details,  but  I  desire  to  say  a  few  words 
in  explanation  of  my  intention  to  recom- 
mend the  Bill  heartily  to  the  people  of 
South  Australia.  During  a  connexion  of 
about  ten  years,  and  a  connexion  of  which 
I  was  exceedingly  proud,  wTith  the  press  of 
South  Australia,  and  a  direct  connexion  of 
several  years  also  with  the  political  life 
of  that  colony,  1  have  held  it  to  be  an 
ideal  to  seek  after  the  full  realization 
of  the  principle  of  popular  government — 
popular  not  in  the  sense  of  the  domi- 
nance of  one  particular  class,  but  in 
the  reconciliation  of  the  interests  of  all 
classes,  of  the  community.  I  think  I  can 
honestly  say  that  the  measure  we  have 
now  before  us  is  the  nearest  approach  to 
the  perfection  of  representative  as  distin- 
guished from  pure  democracy  that  you  will 
find  in  any  federal  or  unitary  Constitution. 
Again,  and  although  this  is  a  small  matter, 
as  it  has  been  overlooked,  I  may  be  justified 
in  mentioning  it,  we  have  started  with  the 
recognition  of  the  principle  which  is  the 
great  equalizer  of  the  opportunities  of  the 
rich  and  the  poor — the  principle  of  the  pay- 
ment of  members.  Then,  following  out 
the  idea  that  this  Constitution  takes  its 
origin  from  the  people,  when  we  are  seeking 
the  elements  of  its  renovation  and  repair 
we  throw  it  back  upon  its  source,  and 
appeal  to  the  popular  voice  for  a  justifica- 
tion of  any  improvement  or  alteration 
which  time  may  necessitate.  May  I  also 
say  this,  that  though  it  is  an  objection, 
and  a  necessary  one,  to  all  federal,  in  com- 
parison with  unitary,  Constitutions  that 
they  are  rigid,  wre  have,  to  a  very  large  ex- 
tent, in  connexion  with  our  Constitution, 
that  principle  of  elasticity  which  is  a  pecu- 
liarity, if  not  one  of  the  glories  of  the  British 
Constitution.      As  this,  by  happy  augury, 
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happens  to  be  the  festival  day  of  my  native 
land,  a  land  which,  I  may  say,  is  bound  to 
me  by  ties  of  affection  no  more  close 
than  those  living  links  which  attach  me  to 
the  country  of  my  adoption,  whose  Con- 
stitution I  have  been  privileged  in  helping 
to  frame,  and  whose  destinies  I  am  proud 
to  share,  I  may  be  permitted,  in  the  words 
of  a  fellow  countryman,  to  express  wli.it 
that  principle  of  growth  is  :  — 

Our  political  system  is  based  upon  a  just  cor- 
respondence and  symmetry  with  the  order  of 
nature,  and  with  the  mode  of  existence  decreed 
to  a  permanent  body  composed  of  transitory 
parts,  wherein  the  dispensation  of  a  stupen- 
dous wisdom,  moulding  together  the  great 
mysterious  incorporation  of  the  human  race,  the 
whole  at  one  time  is  never  old,  nor  middle-aged, 
nor  young,  but  in  a  condition  of  unchangeable 
constancy  moves  on  through  the  varied  tenor 
of  decay,  fall,  renovation,  and  progression." 

I  say  that  the  rigidity  of  this  Con- 
stitution is  only  in  the  recognition  of 
those  fundamental  interests  which  are  the 
prime  conditions  of  our  partnership.  But 
in  Executive  relations  and  otherwise  its 
capacity  of  automatic  adjustment  to  the 
growing  needs  of  society  as  time  goes  on 
is  as  great  as  that  of  the  British  Constitu- 
tion itself.  We  have  had  objections  taken 
to  the  Constitution  from  the  point  of  view 
of  some  of  its  imperfections.  I  will  only 
say  that  the  man  who  seeks  perfection  in 
the  sphere  of  politics — a  science  which 
deals,  not  with  the  known  quantities  of 
mathematics,  but  with  those  uncertain 
elements,  the  passions,  prejudices,  and  in- 
terests of  man — will  have  to  wait  for  the 
recognition  of  his  ideal  until  the  crack  of 
doom.  It  is  beyond  the  power  of  any  man 
to  embody  in  any  Constitution  a  seeming 
recognition  of  all  national  rights,  or  to 
give  such  a  clear  and  adequate  expression 
to  ideas  that  they  will  be  beyond  the  pos- 
sibility of  verbal  criticism.  Now,  as  to  the 
necessity  of  federation,  I  will  only  say 
this,  that  we  cannot  shut  our  eyes  to 
the  fact  that  the  theatre  of  the  world's 
struggle  is  being  shifted  from  the  West  to 
the  East;  that  a  young  power — Japan — has 
within  the  last  ten  years  sprung  into  a 


vigorous  and  militant  life ;  and  that  China, 
ifter  a  sleep  of  2,000  years,  is  now  awaken- 
ing up  to  industrial  activity.  Surely  these 
colonies,  with  their  small  piping  individual 
voices,  cannot  expect  to  have  the  slightest 
influence  in  the  counsels  or  upon  the  d»  -ti- 
mes of  the  East,  unless  they  unite.  I  desire 
now  to  say  a  few  words  of  gratitude  to 
those  who  have  been  so  largely  instrumen- 
tal in  the  framing  of  this  Constitution.  I 
would  not  like  to  sit  down  without 
recognising  the  loyal  devotion  to  the  task 
imposed  upon  them  of  the  Drafting  Com- 
mittee. The  duty  of  giving  clear  and 
concise  expression  to  the  recommenda- 
tions of  the  various  committees  and  the 
decisions  of  the  Convention  called  for  the 
exercise  of  a  capacity,  zeal,  and  sacrifice  of 
personal  leisure  of  which,  throughout  the 
course  of  our  proceedings,  the  Drafting 
Committee  have  given  ample  evidence. 
Time  after  time  our  difficulties  of  exposi- 
tion were  settled  by  referring  them  to  the 
Drafting  Committee,  with  the  confidence 
that  in  their  hands  the  obscure  would 
become  clear,  and  with  a  perfect  faith  in 
their  ability  to  find  ample  time  when 
practically  none  existed.  On  a  few  occa- 
sions, the  Hon.  Mr.  Barton  and  his 
associates  were  relied  on  to  find  out  for 
some  of  us  what  we  intended,  and  if  they 
now  and  then  failed  in  divining  what 
position  we  did,  it  was  only  to  demon- 
strate beyond  question  the  position  we 
ought,  to  assume.  They  preserved  under 
all  troubles  of  policy  and  language  a 
composure  worthy  of  you,  Mr.  President, 
in  the  chair,  and  of  Sir  Richard  Baker 
when  under  that  cross-fire  of  amendments 
of  which  he  was  expected  and  found  to  be 
the  reconciling  genius.  Of  our  worthy 
leader  I  will  only  say  this,  that  I  think 
he  has  proved  himself  to  be  one  of  those 
rare  men,  found,  as  if  by  a  providential 
dispensation,  to  fit  the  hour.  It  was  said, 
I  think  by  Adams,  of  the  leaders  of  the 
movement  in  which  the  American  Consti- 
tution originated,  that — 

There  seems    to  arise  in   great  emergencies 
a  force  unfelt  at  other  times,  which  may  be 
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called  the  attraction  of  public  necessity,  which 
brings  to  the  surface  a  race  of  men  who  would 
otherwise  have  remained  unseen,  children  of  the 
gods,  who,  in  human  affa  irs,  work  so  rarely  and 
so  well. 

As  to  Mr.  Barton  himself,  I  hope  that  the 
reward  of  his  labours  will  be  in  their 
fruition,  and  that  in  the  fiat  of  the  Aus- 
tralian people  to  the  Constitution  which 
he  has  helped  so  much  to  shape  will  be 
found  the  lasting  expression  of  their  grati- 
tude. 

Mr.  BARTON  (New  South  Wales).— I 
do  not  rise  to  reply  on  the  extremely  able 
and  interesting  debate  which  we  have 
heard  to-day,  the  participants  in  which 
have  fully  expressed  the  federal  feeling 
which  animates  those  who  sent  them 
here.  I  wish  merely  to  make  a  quotation 
from  a  letter  from  one  of  our  members. 
It  is  a  very  interesting  communication, 
written  apparently  in  the  train  last  night. 
That  honorable  member  desires  me  to 
make  some  reference  to  his  opinion  on  the 
Federal  Constitution.  I  refer  to  Mr.  Venn, 
of  Western  Australia,  in  whose  letter 
occurs  the  following  passage  : — 

In  regard  to  the  Federal  Constitution,  I  have 
no  hesitation  in  saying  that  it  is  such  as  I 
can  in  my  individual  capacity  as  a  member  of 
the  Convention,  and  a  member  of  the  Western 
Australian  Legislature,  heartily  and  strongly 
recommend  to  the  people  of  Western  Australia. 
No  stone  will  be  left  unturned  by  me  among 
those  to  whom  I  am  known,  in  placing 
the  Bill  before  them  with  all  the  force  of 
character  I  may  possess.  I  can  only  hope  that 
Western  Australia,  as  a  whole,  will  accept  the 
Bill  heartily  and  with  confidence.  I  would  ask 
you  to  express  these  views  for  me  when  you 
meet  to-morrow,  as  I  would  assuredly  have 
done  had  I  been  present. 
I  thought  that,  as  this  motion  could  only 
be  brought  forward  after  our  friends  of 
Western  Australia  had  left  the  Convention, 
it  was  only  just  I  should  afford  Mr.  Venn 
the  opportunity  of  having  his  voice  heard 
here,  although  he  was  unable  to  express 
himself  in  person. 

The  PRESIDENT.— Before  I  put  this 
motion,  I  should  like  to  say  a  word  or 
two.     I  congratulate  this  Convention  on 
{Mr.  Glynn. 


the  conclusion  of  their  honorable  task.  It 
seems  to  me  that  this  is  not  the  time 
when  one  should  stand  trembling  on  the 
brink  of  a  distinct  declaration  as  to 
future  policy  in  connexion  with  this  great 
movement.  I  can  but  speak  for  myself 
alone ;  but  in  regard  to  this  Constitution, 
I  say  unhesitatingly  that  I  accept  it  gladly. 
More,  I  welcome  it  as  the  most  magnifi- 
cent Constitution  into  which  the  chosen 
representatives  of  a  free  and  enlightened 
people  have  ever  breathed  the  life  of 
popular  sentiment  and  national  hope. 
Mine  will  be  no  Laodicean  advocacy ; 
but  with  such  ability  as  I  may  possess, 
and  with  the  fullest  enthusiasm  and 
warmth  of  which  my  nature  may  be  capable 
— with  my  whole  heart  and  strength — 1 
pledge  myself  to  recommend  the  adoption 
of  this  Constitution,  daring  any  danger 
and  delighting  in  any  sacrifice  which  may 
be  necessitated  by  unswerving  devotion 
to  the  interests  of  the  Commonwealth  of 
Australia. 

The  motion  was  agreed  to. 

Mr.  BARTON  (New  South  Wales).— It 
is  now  my  duty  to  move — 

That  the  thanks  of  this  Convention  be  given 
to  the  Right  Hon.  Charles  Cameron  Kingston, 
P.C.,  President;  and  to  the  Hon.  Sir  Richard 
Chaffey  Baker,  K.C.M.G.,  Chairman  of  Com 
mittees,  for  the  services  rendered  by  them  to 
this  Convention. 

I  have  not  made  these  separate  motions, 
sir.  I  have  simply  adopted  the  precedent 
which  the  proceedings  of  the  Convention 
of  1891  afforded.  I  thought  it  was,  per- 
haps, right  in  a  motion  of  this  kind  that 
services  rendered  so  much  in  a  like 
capacity  should  be  dealt  with  by  hon- 
orable members  in  the  same  motion. 
We,  sir,  all  of  us  admire  your  conduct 
of  business  from  the  chair.  We  have 
been  perfectly  confident  in  your  knowledge 
of  parliamentary  procedure  and  in  your 
sense  of  justice.  We  know  that,  as  to 
your  opinion  and  feelings  in  respect  to 
federation,  we  have  had  in  the  chair  of 
this  Convention  one  who  is  devoted  to 
the  cause,  and   who  will  be  no  niggard  in 
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advocating  it  in  his  own  country.  I  am 
happy  to  think,  sir,  that  the  cause  of 
federation  will  have  as  its  chid'  advocate 
in  your  country  a  man  so  able  to  ex- 
his  views  with  power  and  enthusiasm, 
and  a  man  who  has  given  so  strong  a 
pledge  that  nothing  will  be  wanting  on  his 
part  to  see  Australia  accomplish  the 
end  to  which  she  was  destined.  I  should 
like  to  add  my  own  meed  of  praise 
of  the  conduct  of  business  in  committee 
by  our  very  able  Chairman.  Sir  Richard 
Baker  had  no  ordinary  task.  He  had  to 
deal  with  a  very  large  number  of  amend- 
ments suggested  by  the  Parliaments  of  the 
various  colonies.  In  many  cases,  indeed 
generally,  these  amendments  were  not 
made  with  the  concurrence  of  both  Cham- 
bers, and  the  list  had  to  be  arranged  in  a 
way  that  no  tabulated  statement,  such  as 
that  which  was  prepared,  would  have 
arranged  them.  On  the  part  of  Sir 
Richard  Baker  was  required  not  merely  a 
knowledge  of  the  place  these  amendments 
occupied  in  the  Bill,  but  a  knowledge  of 
parliamentary  procedure  such  as  few  men 
possess.  He  had  to  decide  when  and 
bow  these  amendments  should  be  put, 
so  that  each  of  them  could  be 
brought  before  the  Convention  in  its 
relative  value  and  importance,  and  none 
of  them,  except  where  their  principle  had 
already  been  submitted  for  decision, 
should  fail  to  come  before  honorable 
members.  That  work  Sir  Richard  Baker 
has  accomplished  with  marked  ability. 
In  addition  to  all  that  ability,  Sir  Richard 
Baker  has  shown  a  very  strong  and 
ardent  attachment  to  the  federal  cause, 
which  I  hope  will  be  joined  with  your 
labours,  sir,  and  those  of  your  colleagues 
for  the  accomplishment  of  Australian 
union  so  far  as  South  Australia  is  con- 
cerned. The  tact  and  judgment  which 
have  been  exhibited  by  the  Chairman  often 
saved  the  committee  from  entanglements 
amongst  those  numerous  amendments 
which  any  one,  however  skilled,  but  with 
less  skill  and  judgment  than  Sir  Richard 
Baker,  might  have  allowed  the  committee 


to  drift  into.  In  that  way,  the  Conven- 
tion is  deeply  indebted  to  Sir  Richard 
Baker.  We  may  not  only  say  fairly  of 
him  that  lie  lias  brought  to  this  labour  the 
skill  of  a  practised  parliamentarian — not 
only  the  tact  of  a  naturally  able  man,  but 
that  that  skill  and  that  tact  has  been 
directed  by  a  devotion  to  the  cause  which 
has  enabled  both  to  be  exercised  with 
special  point  and  effect.  Sir,  I  beg  to 
move  the  resolution. 

Mr.  ISAACS  (Victoria).— Mr.  President, 
I  have  the  very  greatest  pleasure  possible 
in  seconding  this  motion.  I  have  already 
expressed  myself  this  morning  in  terms 
which  I  find  it  difficult  to  add  to  regarding 
yourself  and  Sir  Richard  Baker.  There  is 
no  doubt,  Mr.  President,  that  the  eminent 
services  of  yourself  and  the  Chairman  of 
Committees  have  been  of  the  very  utmost 
value  to  us  in  arriving  at  the  conclusion 
that  has  now  been  reached.  I  am  sure 
that  everything  my  honorable  friend  (Mr. 
Barton)  has  said  regarding  the  great 
abilities  and  the  impartiality,  tact,  judg- 
ment, unfailing  industry,  and  courtesy  of 
both  yourself  and  Sir  Richard  Baker  to 
every  member  of  the  Convention  is  per- 
fectly correct  and  well  warranted.  I  have 
very  great  pleasure  in  supporting  the 
motion. 

The  motion  was  agreed  to. 

The  PRESIDENT.— I  should  like  to 
say,  in  acknowledgment  of  the  vote  just 
passed,  that  I  am  well  pleased  to  be  asso- 
ciated in  that  vote  writh  the  Hon.  the 
Chairman  of  Committees.  I  would  also 
like  to  add  that  I  indorse  most  heartily 
every  word  that  has  been  said  in  con- 
nexion with  the  mode  in  which  the  Chair- 
man of  Committees  has  discharged  his 
duties.  It  has  been  an  undoubted  pleasure 
to  co-operate  with  Sir  Richard  Baker  in 
the  discharge  of  the  business  of  this  Con- 
vention. As  for  myself,  I  think  the 
observations  which  have  been  made  are 
all  too  generous.  I  am  deeply  indebted 
to  the  Convention  for  the  support 
they  have  given  me  in  the  discharge  of 
my  duty.     It  has  been  my  constant  effort 
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to  facilitate  business  as  far  as  was  consis- 
tent with  parliamentary  usage,  to  main- 
tain the  dignity  of  the  Chair,  and  to  dis- 
charge its  responsibilities  without  fear  or 
favour.  At  the  same  time,  I  am  conscious 
of  many  short-comings,  and  under  these 
circumstances  I  am  all  the  more  deeply 
sensible  of  the  kindness  of  the  remarks 
made  by  the  leader  of  the  Convention,  and 
of  the  vote  which  has  just  been  passed. 

Sir  RICHARD  BAKER  (South  Aus- 
tralia).— May  I  say  a  word  1  I  should  like 
to  express  my  deep  gratification  at  the 
fact  that  my  labours,  as  Chairman  of 
Committees,  have  met  with  such  ap- 
preciative remarks  from  members  of  this 
Convention.  It  is  not  always,  in  fact  it 
is  very  seldom,  that  a  person  filling  the 
position  of  Chairman  of  Committees  has 
any  other  reward  than  a  sense  of  having 
done  his  duty.  It  must  be  remembered 
that  it  is  impossible  for  a  president  or  a 
chairman  to  satisfactorily  perform  the 
duties  pertaining  to  his  office  unless  he 
has  the  cordial  co-operation  and  assistance 
of  the  members  over  whom  he  presides. 
You,  sir,  have  had  that  co-operation  and 
assistance,  and  so  have  I ;  and  I  beg  to 
tender  to  the  members  of  this  Convention 
my  sincere  thanks  for  the  honour  which 
they  have  done  me  in  passing  a  vote  of 
thanks,  and  for  the  courtesy  and  kind 
assistance  which  they  gave  me  in  the  per- 
formance of  what  was  sometimes  a  some- 
what difficult  duty.  Before  I  sit  down  I 
may  say  I  believe — and  I  think  I  may 
say  this  without  egotism — I  have  suc- 
ceeded in  the  task  imposed  on  me  of  seeing 
that  every  amendment  suggested  by  every 
legislative  body  was  put  to  the  vote  j 
so  that  it  does  not  lie  in  the  mouth 
of  any  member  of  any  House  of  Par- 
liament to  say  that  a  solemn  vote 
passed  in  any  Parliament  did  not  receive 
the  consideration  of  the  Convention.  It 
is  true  that  on  some  occasions  amend- 
ments were  not  debated,  but  that 
was  because  the  principle  which  they 
involved  had  been  debated  on  previous 
occasions.    Although  perhaps  the  identical 


point  had  not  been  actually  decided,  still 
the  main  principle  had  already  been  agreed 
to  or  disagreed  to  by  the  committee,  and 
therefore  there  was  no  necessity  for  debate. 
Words  fail  me  in  attempting  to  convey  the 
sense  of  gratification  which  I  feel.  1  can 
only  say  that  I  have  laboured  arduously  and 
strenuously  in  the  cause  of  federation  from 
1891  to  the  present  moment,  and  that  it 
will  be  one  of  the  proudest  moments  of  my 
life  if  I  see  the  great  work  on  which  we 
have  been  engaged  become  an  actual  and 
realized  fact. 

Mr.  ISAACS  (Victoria).— By  the  per- 
mission of  my  honorable  friend  (Mr. 
Barton),  the  leader  of  the  Convention,  I 
desire  to  interpose  with  a  motion  which,  I 
think,  ought  not  to  take  a  lower  place 
than  that  which  I  desire  to  give  it.  The 
motion  is — 

That  the  thanks  of  the  Convention  be  given 
to  the  Hon.  Edmund  Barton,  the  Hon.  Sir  John 
Downer,  and  the  Hon.  R.  E.  O'Connor,  the 
members  of  the  Drafting  Committee,  for  the 
services  rendered  by  them  to  the  Convention. 

It  affords  me  extreme  pleasure  to  submit 
this  motion  to  the  Convention,  because  I 
think  it  will  be  universally  admitted  that 
those  honorable  gentlemen  have  performed 
with  unswerving  industry,  with  the  utmost 
fidelity,  with  extreme  ability,  and  with 
eminent  success,  the  responsible  and 
arduous  duties  which  have  devolved  on 
them  as  members  of  the  Drafting  Com- 
mittee. In  a  smaller  sphere,  sir,  I  per- 
sonally know  the  difficulties  surround- 
ing the  discharge  of  such  a  task. 
When  I  look  back,  even  with  some  degree 
of  expert  knowledge,  and  recollect  the 
various  phases  which  this  Bill  has  assumed, 
the  many  amendments,  the  divergent 
views  intended  to  express  the  ideas  of 
those  who  moved  and  those  who  sup- 
ported various  propositions,  it  seems  to 
me  that  the  work  of  the  Drafting 
Committee  is  worthy  of  the  very  highest 
praise.  I  do  not  suppose  these  honorable 
gentlemen  would  claim  that  the  measure 
is  absolutely  free  from  defects,  but, 
so   far   as   can    be    discovered,    it    is    one 
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that  can  be  regarded  as  practically  free 
from  them.  I  do  not  personally  know  at 
the  present  moment  of  anything  whatever 
that  can  be  changed  for  the  better.  I 
think  that  the  contemplation  of  the  weight 
;tnd  magnitude  of  the  task  that  they 
so  willingly  accepted,  and  so  generously 
performed,  must  lead  us  to  otter  them 
our  sincere  gratitude  and  unstinted  ac- 
knowledgment of  the  work,  and  we 
may  hope,  in  the  result,  for  the  per- 
manence of  the  labours  which  they 
have  just  concluded.  1  think  further 
observations  from  me  are  unnecessary. 
No  length  of  expression  could  increase  the 
admiration  that  we  all  must  feel  for  the 
labours  of  the  Drafting  Committee,  and  I, 
therefore,  have  the  very  utmost  pleasure 
in  moving  the  motion  I  have  just  sub- 
mitted. 

Mr.  DEAKIN  (Victoria).— I  have  much 
pleasure  in  seconding  the  motion. 

The  motion  was  agreed  to. 

Mr.  BARTON  (New  South  Wales).— It 
is  very  gratifying  to  Mr.  O'Connor  and 
myself,  as  I  know  it  would  be  to  Sir  John 
Downer  if  he  were  here,  to  knowT  the  kindly 
as  well  as  complimentary  terms  in  which  the 
Attorney-General  of  Victoria  has  proposed 
this  motion.  It  is  not  for  us,  who  con- 
stitute the  committee,  to  dilate  upon  the 
nature  and  performance  of  our  work  ;  all 
we  can  tell  the  Convention  is,  as  I  think 
they  will  believe,  that  it  was  very  hard  work. 
The  Bill,  as  presented  to  us  for  final  draft- 
ing, contained  the  result  of  a  great  many 
amendments  and  motions  which  were  clear 
enough  in  themselves,  but  which  required 
to  be  converted  into  other  terms  for  the 
purpose  of  insertion  in  the  Constitution, 
and  there  were  other  motions  and  amend- 
ments which  were  inserted  in  the  Bill  up 
to  that  time  which,  although  one  could 
clearly  gather  the  intentions  of  the  movers 
from  the  debate,  were  not  in  their  words 
such  as  we  could  have  left  without  such 
alterations  as  in  some  cases  we  feared 
might  almost  have  provoked  the  resent- 
ment of  the  honorable  members  who 
had    moved   them.        But   it  is  a  happy 


thing  for  us  to  say,  and  I  say  it 
with  gratitude,  that  a  long  schedule 
of  amendments  of  a  drafting  character, 
numbering  something  like  400,  were  yes- 
terday passed  by  this  Chamber,  not  with 
a  rush,  not  inconsiderately,  but  after  fair 
consideration,  and  that  in  no  case  did  we 
find  that  «iuv  honorable  member  had 
treated  our  dealing  with  his  work,  as 
expressed  in  the  amendments,  with  any 
want  of  appreciation.  There  seemed  to 
be  a  confidence  on  the  part  of  hon- 
orable members  that  we  were  deal- 
ing fairly  with  them,  for  which  we 
cannot  express  too  grateful  thanks.  It 
is  to  me  and  my  colleagues  a  matter  of 
pride  that  we  should  have  so  gained  the 
confidence  of  those  we  have  been  working 
with.  I  should  like  to  speak  in  high  terms 
of  the  officers  who  have  given  us  such 
great  help  in  our  labours,  and  in  respect 
of  whom  I  shall  presently  move  a  motion ; 
and  in  regard  to  the  Government  Printer, 
whose  expeditious,  accurate,  and  neat  work 
betokens  the  ability  of  himself  and  the 
staff  working  under  him.  Now,  I  wish  to 
mention  a  gentleman  who  has  not  been 
prominent,  apparently,  among  members  of 
the  Convention,  but  to  whom  we  are  under 
a  serious  debt  of  gratitude.  I  refer  to  my 
friend — he  is  so  much  taller  than  myself 
that  I  can  scarcely  call  him  my  young  friend 
— Mr.  Garran,  who  is  a  member  of  the  bar, 
and  who  came  here  as  secretary  to  the 
New  South  Wales  Premier,  and  in  an  un- 
derstood, though  not  in  an  official  way, 
to  the  New  South  Wales  representatives. 
The  Drafting  Committee  had  the  benefit 
of  that  gentleman's  assistance,  and  I  think 
I  should  be  very  unfair  indeed  if  I  took 
all  the  gratitude  to  the  Drafting  Commit- 
tee which  lb  implied  in  the  kind  motion 
passed  without  acknowledging  that  a  great 
deal  of  that  credit  is  due  to  the  assistance 
of  Mr.  Garran,  whose  technical  knowledge, 
strong  and  varied  research  on  this  subject, 
and  literary  taste  and  judgment  in  the 
expression  of  his  views,  when  the  work 
was  urgent,  and  the  drafts  had  to  be  pre- 
pared and  revised  in  a  very  short  space  of 
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time,  were  of  the  very  highest  assistance 
to  myself  and  my  colleagues. 

Mr.  Deakin. — As  they  were  in  his 
handbook  to  all  of  us. 

Mr.  BARTON.— Yes.  I  believe  his 
handbook  was  of  great  assistance  to  all 
of  us.  I  am  pleased  to  be  able  to  take 
this  opportunity  of  expressing  my  own 
feeling  of  thankfulness  to  that  gentleman, 
who  has  been  untiring  in  his  labour,  and 
who  has  worked  in  so  unobtrusive  a  way 
that  he  might  have  escaped  attention,  not- 
withstanding his  great  services,  if  I  had 
not  mentioned  them.  I  am  very  grateful 
to  honorable  members  for  passing  this 
motion. 

VOTE  OF  THANKS  TO  THE  OFFICERS 
OF  THE  CONVENTION. 
Mr.  BARTON  (New  South  Wales).— I 
beg  to  move — 

That  the  thanks  of  this  Convention  be  given 
to  the  Clerk  of  the  Convention,  Edwin  Gordon 
Blackmore,  Esq.,  and  to  his  assistants  at  the 
sittings  of  this  Convention  held  in  Adelaide, 
Sydney,  and  Melbourne ;  and  also  to  the  report- 
ing staffs  at  those  several  sittings. 
Mr.  Blackmore's  rich  knowledge  of  par- 
liamentary law  and  practice  needs  no 
description  from  me,  because  he  is  a  stan- 
dard authority  among  all  Australian  par- 
liamentarians. His  work  is  always  given 
ungrudgingly.  He  is  always  working  for 
the  Convention  early  and  late ;  and  he 
has  devoted  to  his  duties  in  connexion 
with  our  labours,  more  hours  and  more 
hard  work  than  perhaps  any  of  us  are 
aware  who  are  not  thrown  into  immediate 
contact  with  him.  He  was  ably  assisted 
at  Adelaide  by  Mr.  Halcombe,  and  in  Syd- 
ney by  Mr.  Webb,  and  here  by  Mr.  Duffy. 
The  ability,  discrimination,  industry,  and 
generous  services  of  all  those  officers 
ought  to  command  the  great  thankfulness 
of  the  Convention.  In  addition,  I  should 
like  to  say  that  the  reports  which  have 
been  furnished  by  the  official  staffs  have 
been  most  accurate  and  painstaking.  We 
all  know  how  very  exacting  and  wearing 
is  the  labour   which   shorthand   reporters 


often  have  to  undergo  at  times  when 
other  people  are  resting.  They  have 
shown  a  very  great  deal  of  intelligence 
and  discrimination  in  their  reports, 
and  I  think  we  may  include  the  re- 
porters at  every  one  of  the  capitals  at 
which  this  Convention  has  been  held  in 
this  meed  of  praise.  Having  spoken  of 
these  matters,  it  rests  with  me  to  men- 
tion, on  behalf  of  the  whole  of  this  Con- 
vention, our  feeling  of  appreciation  of  the 
kind  and  considerate  treatment  which  we 
have  received  from  the  Ministers  of  this 
colony,  and  from  the  Reception  Committee 
who  were  told  off  to  see  that  we  were 
made  comfortable. 

Mr.  Isaacs. — We  only  hope  that  you 
were  comfortable. 

Mr.  BARTON. — We  were  indeed  made 
free  of  care  as  regards  many  minor  troubles, 
and  we  were  received  with  hospitality,  which, 
although  generous,  had  this  great  recom- 
mendation besides,  that  it  was  considerate 
and  thoughtful.  I  am  sure  I  speak  for  a 
great  many  members  of  the  Convention, 
who  would  have  been  present  to-day  if 
they  had  not  been  forced  to  go  away, 
when  1  say  that  this  visit  wTill  live  in  our 
memories,  not  only  because  of  the  great 
occasion  and  the  very  fine  and  interesting 
struggles  which  have  accompanied  it,  but 
also  because  those  who  had  the  care  of 
the  Convention  as  their  hosts,  performed 
their  duties  with  so  much  tact  and  with 
so  little  interference  with  the  necessary 
labours  of  the  Convention.  I  think  it 
would  never  have  done  to  have  finished 
the  labours  of  the  Convention  without 
expressing  the  feeling  we  all  entertain 
towards  the  Ministry  of  Victoria  and  the 
committee  whom  they  appointed. 

Dr.  COCKBURN  (South  Australia).— 
I  beg  to  second  the  motion.  Although 
Mr.  Blackmore  is  a  South  Australian, 
I,  as  a  South  Australian,  feel  that  I 
can  speak  to  the  motion,  because  his 
reputation  is  not  only  South  Australian 
and  intercolonial,  but  as  a  parliamentary 
authority  it  extends  wherever  English 
representative   institutions    exist.      With 
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regard  to  the  Government  of  Victoria 
and  the  Reception  Committee,  they  have 
earned  our  lasting  gratitude.  They  have 
surpassed  all  expectations  and  previous 
performances  in  their  efforts  to  make  the 
delegates'  prolonged  visit  to  this  city 
not  only  pleasurable,  but  in  every  way 
profitable.  They  have  watched  over  and 
provided  for  our  hours  of  work  in  the  most 
solicitous  manner,  and  have  enabled  us  to 
spend  our  few  moments  of  leisure  to  the 
best  possible  advantage,  not  only  in  whole- 
some recreation,  but  also  in  visiting  those 
institutions  for  which  the  city  is  so  famous, 
and  which  are  of  the  greatest  possible 
interest  to  visitors.  We  shall  long  retain 
the  most  pleasant  recollections  in  our 
memory  of  this  final  stage  of  the  many 
Conventions  which  have  been  held  in  con- 
nexion with  this  work  of  Australian  Union. 


The  motion  was  agreed  to. 

CLOSE  OF  THE  PROCEEDINGS. 

The  PRESIDENT.— The  statutory  re- 
quirements having  now  been  complied 
with,  it  will  be  my  duty  in  a  moment  to 
declare  the  proceedings  of  this  Conven- 
tion closed.  However,  before  doing  so  I 
think  it  would  be  becoming  that  cheers 
should  be  given  for  the  Queen,  and  after- 
wards cheers  should  be  given  for  Aus- 
tralia. All  present  will  be  permitted  to 
join. 

Cheers  were  given  for  the  Queen  and 
Australia. 

The  PRESIDENT.— I  now  declare  the 
proceedings  of  this  Convention  closed. 

The  Convention  terminated  at  a  quarter 
to  five  o'clock  p.m. 
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WHEREAS  the  people  of  [here  name  the  Colonies  which  have  adopted  Preamble. 
the  Constitution'],  humbly  relying  on  the  blessing  of  Almighty 
God,  have  agreed  to  unite  in  one  indissoluble  Federal  Commonwealth 
under  the  Crown  of  the  United  Kingdom  of  Great  Britain  and  Ireland, 
and  under  the  Constitution  hereby  established  :  And  whereas  it  is 
expedient  to  provide  for  the  admission  into  the  Commonwealth  of  other 
Australasian  Colonies  and  possessions  of  the  Queen :  Be  it  therefore 
enacted  by  the  Queen's  Most  Excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  the 
present  Parliament  assembled,  and  by  the  authority  of  the  same,  as 
follows : — 

I.  This    Act   may    be   cited    as    The    Commonwealth   of  A ustralia  Short  title. 
Constitution  Art. 

II.  This  Act  shall  bind  the  Crown,  and  its  provisions  referring  to  Act  to  bind 
the  Queen  shall  extend  to  Her  Majesty's   Heirs  and  successors  in  the  extend' tcTuie 
Sovereignty  of  the  United  Kingdom.  Queen's 

III.  It  shall  be  lawful  for  the  Queen,  with  the  advice  of  the  Privy  Proclamation  of 
Council,  to  declare  by  Proclamation  that,  on  and  after  a  day  therein  Commonwealth, 
appointed,  not  being  later  than  one  year  after  the  passing  of  this   Act, 

the  people  of  [here  name  the  Colonies  which  have  adopted  the  Constitution] 
shall  be  united  in  a  Federal  Commonwealth  under  the  name  of  "The 
Commonwealth  of  Australia."  But  the  Queen  may,  at  any  time  after 
the  Proclamation,  appoint  a  Governor-General  for  the  Commonwealth. 

IV.  The 
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Commencement         IV.  The  Commonwealth  shall  be  established,  and  the  Constitution 
of  Act.  0f   the   Commonwealth    shall    take    effect,   on     and    after   the  day  so 

appointed.  But  the  Parliaments  of  the  several  Colonies  may  at  any 
time  after  the  passing  of  this  Act  make  any  such  laws,  to  come  into 
operation  on  the  day  so  appointed,  as  they  might  have  made  if  the 
Constitution  had  taken  effect  at  the  passing  of  this  Act. 

Operation  of  the  V.  This  Act,  and  all  laws  made  by  The  Parliament  of  the  Common- 
andSiaws.10n  wealth  under  the  Constitution,  shall  be  binding  on  the  Courts,  Judges, 
and  people  of  every  State,  and  of  every  part  of  the  Commonwealth,  not- 
withstanding anything  in  the  laws  of  any  State  ;  and  the  laws  of  the 
Commonwealth  shall  be  in  force  on  all  British  ships,  the  Queen's  ships 
of  war  excepted,  whose  first  port  of  clearance  and  whose  port  of  desti- 
nation are  in  the  Commonwealth. 

Definition.  VI.   "  The  Commomvealth  "  shall  mean  the  Commonwealth   of  Aus- 

tralia as  established  under  this  Act. 

"  Colony"  shall  mean  any  colony  or  province. 

"  The  States  "  shall  mean  such  of  the  Colonies  of  New  South  Wales, 
New  Zealand,  Queensland,  Tasmania,  Victoria,  Western  Australia,  and 
South  Australia,  including  the  Northern  Territory  of  South  Australia, 
as  for  the  time  being  are  parts  of  the  Commonwealth,  and  such  Colonies 
or  Territories  as  may  be  admitted  into  or  established  by  the  Common- 
wealth as  States ;  and  each  of  such  parts  of  the  Commonwealth  shall  be 
called  a  "  State." 

"  Original  States  "  shall  mean  such  States  as  are  parts  of  the  Com- 
monwealth at  its  establishment. 

Repeal  of  VII.   The  Federal  Council  of  Australasia    Act  1885   is  hereby  re- 

Act^  °UnC1  pealed,  but  so  as  not  to  affect  any  laws  passed  by  the  Federal  Council 
of  Australasia  and  in  force  at  the  establishment  of  the  Commonwealth. 

Any  such  law  may  be  repealed  as  to  any  State  by  The  Parliament 
of  the  Commonwealth,  or  as  to  any  Colony  not  being  a  State  by  the 
Parliament  thereof. 

Application  of  VIII.  After  the  passing   of  this  Act  the   Colonial  Boundaries  Act 

Boundaries  Act.  1895  shall  not  apply  to  any  colony  which  becomes  a  State  of  the  Com- 
monwealth; but  the  Commonwealth  shall  be  taken  to  be  a  self-governing 
colony  for  the  purposes  of  that  Act. 

Constitution  and        IX.  The  Constitution  of  the  Commonwealth  shall  be  as  follows  : — 

its  Divisions. 

THE  CONSTITUTION. 
This  Constitution  is  divided  as  follows  : — 

CHAPTER         I.— THE  PARLIAMENT: 
Part         I.— General : 
Part       II. — The  Senate  : 
Part      III. — The  House  of  Representatives  : 
Part      IV. — Both  Houses  of  The  Parliament : 
Part        V. — Powers  of  The  Parliament : 

CHAPTER   II.— THE  EXECUTIVE  GOVERNMENT  : 

CHAPTER  III.— THE  JUDICATURE  : 

CHAPTER   IV.— FINANCE  AND  TRADE  : 

CHAPTER   V.— THE  STATES  : 

CHAPTER   VI.— NEW  STATES  : 

CHAPTER  VII.— MISCELLANEOUS  : 

CHAPTER  VIII.— ALTERATION  OF  THE  CONSTITUTION. 

THE  SCHEDULE. 

CHAPTER  I. 
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CHAI'TKk  I.  0,,tSeI- 

THE  PARLIAMENT.  pabkaiow. 

PlBfff  I. 

Part   I.      Gknkkal.  kral- 


1.  The  legislative  power  of  the  Commonwealth  shall  be  vested  in  a  Legislative 
Federal  Parliament,  which  shall  consist  of  the  Queen,  a  Senate,  and  a  power- 
House  of   Representatives,  and  which   is  hereinafter  called  "The  Parlia- 
ment," or  "The  Parliament  of  the  Commonwealth." 

2.  A    Governor  General   appointed   by   the   Queen    shall    be    Her  Governor- 
Majesty's  representative  in  the  Commonwealth,  and  shall  have  and  may  (Jeneral- 
exercise  in  the  Commonwealth  during  the  Queen's  pleasure,  but  subject 

to  this  Constitution,  such   powers  and  functions  of  the  Queen  as  Her 
Majesty  may  be  pleased  to  assign  to  him. 

3.  There  shall  be  payable  to  the  Queen  out  of  the  Consolidated  salary  of 
Revenue  Fund  of  the  Commonwealth,  for  the  salary  of  the  Governor-  o^nenS*1"" 
General,  an  annual  sum  which,  until  The  Parliament  otherwise  provides, 

shall  be  ten  thousand  pounds. 

The  salary  of  a  Governor-General  shall  not  be  altered   during  his 
continuance  in  office. 

4.  The  provisions  of   this  Constitution  relating   to  the   Governor-  Provisions 
General  extend  and  apply  to  the  Governor-General  for  the  time  being,  Governor? 
or  such  person  as  the  Queen  may  appoint  to  administer  the  Government  General, 
of  the  Commonwealth  ;  but  no  such  person  shall  be  entitled  to  receive 

any  salary  from  the  Commonwealth  in  respect  of  any  other  office  during 
his  administration  of  the  Government  of  the  Commonwealth. 

5.  The  Governor-General  may  appoint  such  times  for  holding  the  Sessions  of 
sessions  of  The  Parliament  as  he  thinks  fit,  and  may  also  from  time  to  Parhament- 
time,  by  Proclamation  or  otherwise,  prorogue  The  Parliament,  and  may  dfiSution"  a° 
in  like  manner  dissolve  the  House  of  Representatives. 

After  any  general  election  The  Parliament  shall  be  summoned  to  Summoning 
meet  not  later  than  thirty  days  after  the  day  appointed  for  the  return  Parhament- 
of  the  writs. 

The  Parliament  shall  be  summoned  to  meet  not  later  than  six  months  First  Session, 
after  the  establishment  of  the  Commonwealth. 

6.  There  shall  be  a  session  of  The  Parliament  once  at  least  in  every  Yearly  Session 
year,  so  that  twelve  months  shall  not  intervene  between  the  last  sitting  of  Parhament- 
of  The  Parliament  in  one  session  and  its  first  sitting  in  the  next  session. 

Part  II. — The  Senate.  thk  senate. 


7.  The  Senate  shall  be  composed  of  senators  for  each  State,  directly  The  Senate, 
chosen  by  the  people  of  the  State,  voting,    until  The  Parliament  other- 
wise provides,  as  one  electorate. 

Until  The  Parliament  otherwise  provides  there  shall  be  six  senators 
for  each  Original  State.  The  Parliament  may  make  laws  increasing  or 
diminishing  the  number  of  senators  for  each  State,  but  so  that  equal 
representation  of  the  several  Original  States  shall  be  maintained  and 
that.no  Original  State  shall  have  less  than  six  senators. 

The  senators  shall  be  chosen  for  a  term  of  six  years,  and  the  names 
of  the  senators  chosen  for  each  State  shall  be  certified  by  the  Governor 
to  the  Governor-General. 

8.  The  qualification  of  electors  of  senators  shall  be  in  each  State 
that  which  is  prescribed  by  this  Constitution,  or  by  The  Parliament,  as 
the  qualification  for  electors  of  members  of  the  House  of  Representatives; 
but  in  the  choosing  of  senators  each  elector  shall  vote  only  once. 

9.  The 
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9.  The  Parliament  of  the  Commonwealth  may  make  laws  prescribing 
the  method  of  choosing  senators,  but  so  that  the  method  shall  be  uniform 
for  all  the  States.  Subject  to  any  such  law,  the  Parliament  of  each 
State  may  make  laws  prescribing  the  method  of  choosing  the  senators 
for  that  State. 

The  Parliament  of  a  State  may  make  laws  for  determining  the  times 
and  places  of  elections  of  senators  for  the  State. 

10.  Until  The  Parliament  otherwise  provides,  but  subject  to  this 
Constitution,  the  laws  in  force  in  each  State,  for  the  time  being,  relating 
to  elections  for  the  more  numerous  House  of  the  Parliament  of  the 
State  shall,  as  nearly  as  practicable,  apply  to  elections  of  senators  for 
the  State. 

11.  The  Senate  may  proceed  to  the  despatch  of  business,  notwith- 
standing the  failure  of  any  State  to  provide  for  its  representation  in  the 
Senate. 

12.  The  Governor  of  any  State  may  cause  writs  to  be  issued  for 
elections  of  senators  for  the  State.  In  case  of  the  dissolution  of  the 
Senate  the  writs  shall  be  issued  within  ten  days  from  the  proclamation 
of  such  dissolution. 

13.  As  soon  as  may  be  after  the  Senate  first  meets  and  after  each 
first  meeting  of  the  Senate  following  a  dissolution  thereof,  the  Senate 
shall  divide  the  senators  chosen  for  each  State  into  two  classes,  as  nearly 
equal  in  number  as  practicable  :  and  the  places  of  the  senators  of  the 
first  class  shall  become  vacant  at  the  expiration  of  the  third  year,  and 
the  places  of  those  of  the  second  class  at  the  expiration  of  the  sixth 
year,  from  the  beginning  of  their  term  of  service  ;  and  afterwards  the 
places  of  senators  shall  become  vacant  at  the  expiration  of  six  years  from 
the  beginning  of  their  term  of  service. 

The  election  to  fill  vacant  places  shall  be  made  in  the  year  at  the 
expiration  of  which  the  places  are  to  become  vacant. 

For  the  purposes  of  this  section  the  term  of  service  of  a  senator  shall 
be  taken  to  begin  on  the  first  day  of  January  following  the  day  of  his 
election,  except  in  the  cases  of  the  first  election  and  of  the  election  next 
after  any  dissolution  of  the  Senate,  when  it  shall  be  taken  to  begin  on 
the  first  day  of  January  preceding  the  day  of  his  election. 

14.  Whenever  the  number  of  senators  for  a  State  is  increased  or 
diminished,  The  Parliament  of  the  Commonwealth  may  make  such  pro- 
vision for  the  vacating  of  the  places  of  senators  for  the  State  as  it  deems 
necessary  to  maintain  regularity  in  the  rotation. 

15.  If  the  place  of  a  senator  becomes  vacant  before  the  expiration  of 
his  term  of  service,  the  Houses  of  Parliament  of  the  State  for  which  he 
was  chosen  shall,  sitting  and  voting  together,  choose  a  person  to  hold 
the  place  until  the  expiration  of  the  term,  or  until  the  election  of  a 
successor  as  hereinafter  provided,  whichever  first  happens.  But  if  the 
Houses  of  Parliament  of  the  State  are  not  in  session  at  the  time  when 
the  vacancy  is  notified,  the  Governor  of  the  State,  with  the  advice  of  the 
Executive  Council  thereof,  may  appoint  a  person  to  hold  the  place  until 
the  expiration  of  fourteen  days  after  the  beginning  of  the  next  session 
of  the  Parliament  of  the  State,  or  until  the  election  of  a  successor, 
whichever  first  happens. 

At  the  next  general  election  of  members  of  the  House  of  Repre- 
sentatives, or  at  the  next  election  of  senators  for  the  State,  whichever 
first  happens,  a  successor  shall,  if  the  term  has  not  then  expired,  be 
chosen  to  hold  the  place  from  the  date  of  his  election  until  the  expiration 
of  the  term. 

The 
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16.  The  qualifications  of  a  senator  shall  be  the  same  as  those  of  a 
member  of  the  House  of  Repreeentatn  Qualifications  of 

senator. 

17.  The  Senate  shall,  before  proceeding  to  the  despatch  of  any  other  Kiectionof 
business,  choose  a  senator  to  be  the  President  of  the  Senate  ;  and  as  often  **■<*■*■ 
as  the  office  of  President  becomes  vacant  the  Senate  shall  again  choose  a 
senator  to  be  tie-  President 

The  President  shall  cease  to  hold  his  office  if  he  ceases  to  be  a 
senator.  He  may  be  removed  from  office  by  a  vote  of  the  Senate,  or  he 
may  resign  his  office  or  his  seat  by  writing  addressed  to  the  Governor- 
( reneral. 

18.  Before  or  during  any  absence  of  the  President,  the  Senate  may  Absence  of 
choose  a  senator  to  perform  his  duties  in  his  absence.  Presl  ent' 

19.  A  senator  may,  by  writing  addressed  to  the  President,  or  to  the  Resignation  of 
Governor-General  if  there  is  no  President  or  if  the  President  is  absent 8enator- 
from  the  Commonwealth,  resign  his  place,  which  thereupon  shall  become 

vacant. 

20.  The  place  of  a  senator  shall  become  vacant  if  for  two  consecutive  vacancy  by 
months  of  any  session  of  The  Parliament  he,  without  the  permission  of  absence- 
the  Senate,  fails  to  attend  the  Senate. 

21.  Whenever  a  vacancy  happens  in  the  Senate,  the  President,  or  if  vacancy  to  be 
there  is  no  President  or  if  the  President  is  absent  from  the  Common-  notl     ' 
wealth,  the  Governor-General,  shall  notify  the  same  to  the  Governor  of 

the  State  in  the  representation  of  which  the  vacancy  has  happened. 

22.  Until  The  Parliament  otherwise  provides,  the  presence  of  at  least  Quorum, 
one-third  of  the  whole  number  of  the  senators  shall  be  necessary  to  con- 
stitute a  meeting  of  the  Senate  for  the  exercise  of  its  powers. 

23.  Questions  arising  in  the  Senate  shall  be  determined  by  a  majority  voting  in 
of  votes,  and  each  senator  shall  have  one  vote.     The  President  shall  in  Senate- 
all  cases  be  entitled  to  a  vote  ;  and  when  the  votes  are  equal  the  question 

shall  pass  in  the  negative. 

Part  III. 

Part  III. — The  House  of  Representatives.  housk  of  repre- 

sentatives. 

24.  The  House  of  Representatives  shall  be  composed  of  members  — 
directly  chosen  by  the  people  of  the  Commonwealth,  and  the  number  of  HouYe^Repre- 
such  members  shall  be,  as  nearly  as  practicable,  twice  the  number  of  the  sentatives. 
senators. 

The  number  of  members  chosen  in  the  several  States  shall  be  in 
proportion  to  the  respective  numbers  of  their  people,  and  shall,  until 
The  Parliament  otherwise  provides,  be  determined,  whenever  necessary, 
in  the  following  manner  : — 

i.  A  quota  shall  be  ascertained  by  dividing  the  number  of  the 

people   of    the    Commonwealth,   as  shown   by  the  latest 

statistics  of  the  Commonwealth,  by  twice  the  number  of 

the  senators. 

ii.  The  number  of  members  to  be  chosen  in  each  State  shall  be 

determined  by  dividing  the  number  of  the  people  of  the  . 
State,  as  shown  by  the  latest  statistics  of  the  Common- 
wealth, by  the  quota  ;  and  if  on  such  division  there  is  a 
remainder  greater  than  one-half  of  the  quota,  one  more 
member  shall  be  chosen  in  the  State. 
But  notwithstanding  anything  in  this  section,  five  members  at  least 
shall  be  chosen  in  each  Original  State. 

25.  For 
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25.  For  the  purposes  of  the  last  section,  if  by  the  law  of  any  State 
all  persons  of  any  race  are  disqualified  from  voting  at  elections  for  the 
more  numerous  House  of  the  Parliament  of  the  State,  then,  in  reckoning 
the  number  of  the  people  of  the  State  or  of  the  Commonwealth,  persons 
of  that  race  resident  in  that  State  shall  not  be  counted. 

26.  Notwithstanding  anything  in  section  twenty-four  the  number 
of  members  to  be  chosen  in  each  State  at  the  first  election  shall  be  as 
follows  :  [To  be  determined,  according  to  latest  statistical  returns  at  the 
date  of  the  passing  of  the  Act,  and  in  relation  to  the  quota  referred  to  in 
previous  sections .] 

Alteration  of  27.  Subject  to   this  Constitution,  The   Parliament  may  make   laws 

members0.  f°r  increasing  or  diminishing  the  number  of  the  members  of  the  House 

of  Representatives. 


Duration  of 
House  of 
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28.  Every  House  of  Representatives  shall  continue  for  three  years 
Representatives  ^rom  *ne  nrs^  meeting  of  the  House,  and  no  longer,  but  may  be  sooner 

dissolved  by  the  Governor-General. 

29.  Until  The  Parliament  of  the  Commonwealth  otherwise  provides, 
the  Parliament  of  any  State  may  make  laws  for  determining  the  divisions 
in  each  State  for  which  members  of  the  House  of  Representatives  may 
be  chosen,  and  the  number  of  members  to  be  chosen  for  each  division. 
A  division  shall  not  be  formed  out  of  parts  of  different  States. 

In  the  absence  of  other  provision,  each  State  shall  be  one  electorate. 

30.  Until  The  Parliament  otherwise  provides,  the  qualification  of 
electors  of  members  of  the  House  of  Representatives  shall  be  in  each 
State  that  which  is  prescribed  by  the  law  of  the  State  as  the  qualifica- 
tion of  electors  of  the  more  numerous  House  of  the  Parliament  of  the 
State;  but  in  the  choosing  of  members  each  elector  shall  vote  only  once. 

31.  Until  The  Parliament  otherwise  provides,  but  subject  to  this 
Constitution,  the  laws  in  force  in  each  State  for  the  time  being  relating 
to  elections  for  the  more  numerous  House  of  the  Parliament  of  the  State 
shall,  as  nearly  as  practicable,  apply  to  elections  in  the  State  of  members 
of  the  House  of  Representatives. 

32.  The  Governor-General  in  Council  may  cause  writs  to  be  issued 
for  general  elections  of  members  of  the  House  of  Representatives. 

After  the  first  general  election,  the  writs  shall  be  issued  within  ten 
days  from  the  expiry  of  a  House  of  Representatives,  or  from  the  pro- 
clamation of  a  dissolution  thereof. 

33.  Whenever  a  vacancy  happens  in  the  House  of  Representatives, 
the  Speaker  shall  issue  his  writ  for  the  election  of  a  new  member,  or  if 
there  is  no  Speaker,  or  if  he  is  absent  from  the  Commonwealth,  the 
Governor-General  in  Council  may  issue  the  writ. 

Qualifications  34.   Until  The  Parliament  otherwise  provides,  the  qualifications  of  a 

member  of  the  House  of  Representatives  shall  be  as  follows: — 

i.  He  must  be  of  the  full  age  of  twenty-one  years,  and  must  be  an 
elector  entitled  to  vote  at  the  election  of  members  of  the 
House  of  Representatives,  or  a  person  qualified  to  become 
such  elector,  and  must  have  been  for  three  years  at  the 
least  a  resident  within  the  limits  of  the  Commonwealth 
as  existing  at  the  time  when  he  is  chosen  : 
ti.  He  must  be  a  subject  of  the  Queen,  either  natural-born  or  for 
at  least  five  years  naturalized  under  a  law  of  the  United 
Kingdom,  or  of  a  Colony  which  has  become  or  becomes  a 
State,  or  of  the  Commonwealth,  or  of  a  State. 

35.  The 
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35.  The  House  of  Representative!  shall,  before  proceeding  to  the     CuatheR  *' 
despatch  of  any  other  business,  choose  u  member  to  be  the  Speaker  of    PtlUHBa 
the  House,  and  us  often  at  the  office  of  Speaker  becomes  vacant  the  hoi^b  of  rkpre- 
House  shall  again  choose  ;i  member  to  be  the  Speaker.  tmuaxvwa. 

The  Speaker  shall  cease  to  hold  his  office  if  he  oeasefl  to  bea  member.  Beottooof 
He   may  be   removed   from   office  by  ;i  vote   of  the  House,  or  he  may  sPeaker- 
resign    his  office  or  his  seat  by   writing  addressed   to   the  Governor- 
General. 

36.  Before  or  during  any  absence  of  the  Speaker,  the   House  of  Absence  of 
Representatives    may  choose   a   member  to  perform  his  duties  in  his  sPeaker- 
absence. 

37.  A  member  may  by  writing  addressed  to  the  Speaker,  or  to  the  Resignation  of 
Governor-General  if  there  is  no  Speaker  or  if  the  Speaker  is  absent  from  member- 
the  Commonwealth,   resign  his  place,   which  thereupon  shall  become 

vacant. 

38.  The  place  of  a  member  shall  become  vacant  if  for  two  consecutive  Vacancy  by 
months  of  any  session  of  The  Parliament  he,  without  the  permission  of  absence- 
the  House,  fails  to  attend  the  House. 

39.  Until  The  Parliament  otherwise  provides,   the  presence  of  at  Quorum, 
least  one-third  of  the  whole  number  of  the  members  of  the  House  of 
Representatives  shall  be  necessary  to  constitute  a  meeting  of  the  House 

for  the  exercise  of  its  powrers. 

40.  Questions  arising    in  the    House    of    Representatives    shall    be  Voting  in  House 
determined  by  a  majority  of  votes  other  than  that  of  the  Speaker.     The  ;?Ve8epre8enta* 
Speaker  shall  not  vote  unless  the  numbers  are  equal,  and  then  he  shall 

nave  a  casting  vote. 

fo  Part  IV. 

Both  Houses 

Part  IV. — Both  Houses  of  The  Parliament.  „  0F  T,,E 

Parliament. 

41.  No  adult  person  who  has  or  acquires  a  right  to  vote  at  elections  Right  of  electors 
for  the  more  numerous  House  of  the  Parliament  of  a  State,  shall,  while  of  states. 

the  right  continues,  be  prevented  by  any  law  of  the  Commonwealth  from 
voting  at  elections  for  either  House  of  The  Parliament  of  the  Common- 
wealth. 

42.  Every  senator  and  every  member  of  the  House  of  Representa-  oath  or 
tives  shall  before  taking  his  seat  make  and  subscribe  before  the  Governor-  allegiance"  °f 
General,  or  some  person  authorized  by  him,  an  oath  or  affirmation  of 
allegiance  in  the  form  set  forth  in  the  Schedule.  Schedule. 

43.  A  member  of  either  House  of  the  Parliament  shall  be  incapable  Member  of  one 
of  being  chosen  or  of  sitting  as  a  member  of  the  other  House.  House  ineligible 

44.  Any  person  who —  Disqualification. 

i.  Is  under  any  acknowledgment  of  allegiance,  obedience,  or 
adherence  to  a  foreign  power,  or  is  a  subject  or  a  citizen 
or  entitled  to  the  rights  or  privileges  of  a  subject  or  a 
citizen  of  a  foreign  power  :  or 

ii.  Is  attainted  of  treason,  or  has  been  convicted  and  is  under 
sentence,  or  subject  to  be  sentenced,  for  any  offence 
punishable  under  the  law  of  the  Commonwealth  or  of  a 
State  by  imprisonment  for  one  year  or  longer :  or 
in.  Is  an  undischarged  bankrupt  or  insolvent:  or 
iv.  Holds  any  office  of  profit  under  the  Crown,  or  any  pension 
payable  during  the  pleasure  of  the  Crown  out  of  any  of 
the  revenues  of  the  Commonwealth  :  or 

v.  Has 
[159] 
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v.  Has  any  direct  or  indirect  pecuniary  interest  in  any  agreement 
with  the  public  service  of  the  Commonwealth,  otherwise 
than  as  a  member  and  in  common  with  the  other  members 
of  an  incorporated  company  consisting  of  more  than 
twenty-five  persons  : 

shall  be  incapable  of  being  chosen  or  of  sitting  as  a  senator  or  as  a 
member  of  the  House  of  Representatives. 

But  sub-section  iv.  does  not  apply  to  the  office  of  any  of  the  Queen's 
Ministers  of  State  for  the  Commonwealth,  or  of  any  of  the  Queen's 
Ministers  for  a  State,  or  to  the  receipt  of  pay,  half-pay,  or  a  pension  by 
any  person  as  an  officer  or  member  of  the  Queen's  navy  or  army,  or  to 
the  receipt  of  pay  as  an  officer  or  member  of  the  naval  or  military  forces 
of  the  Commonwealth  by  any  person  whose  services  are  not  wholly 
employed  by  the  Commonwealth. 


Vacancy  on 
happening  of 
disqualification. 


45.  If  a  senator  or  member  of  the  House  of  Representatives- 


the 


ii. 


in. 


Becomes  subject  to  any  of  the  disabilities  mentioned  in 
last  preceding  section  :  or 

Takes  the  benefit,  whether  by  assignment,  composition,  or 
otherwise,  of  any  law  relating  to  bankrupt  or  insolvent 
debtors :  or 

Directly  or  indirectly  takes  or  agrees  to  take  any  fee  or 
honorarium  for  services  rendered  to  the  Commonwealth, 
or  for  services  rendered  in  The  Parliament  to  any  person 
or  State  : 

his  place  shall  thereupon  become  vacant. 

46.  Until  The  Parliament  otherwise  provides,  any  person  declared 
by  this  Constitution  to  be  incapable  of  sitting  as  a  senator  or  as  a 
member  of  the  House  of  Representatives  shall,  for  every  day  on  which 
he  so  sits,  be  liable  to  pay  the  sum  of  one  hundred  pounds  to  any  person 
who  sues  for  it  in  any  court  of  competent  jurisdiction. 

47.  Until  The  Parliament  otherwise  provides,  any  question  respecting 
the  qualification  of  a  senator  or  of  a  member  of  the  House  of  Repre- 
sentatives, or  respecting  a  vacancy  in  either  House  of  The  Parliament, 
and  any  question  of  a  disputed  election  to  either  House,  shall  be  deter- 
mined by  the  House  in  which  the  question  arises. 

Allowance  to  48.   Until  The  Parliament  otherwise  provides,  each  senator  and  each 

member  of  the  House  of  Representatives  shall  receive  an  allowance  of 
four  hundred  pounds  a  year,  to  be  reckoned  from  the  day  on  which  he 
takes  his  seat. 
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49.  The  powers,  privileges,  and  immunities  of  the  Senate  and  of  the 
House  of  Representatives,  and  of  the  members  and  the  committees  of 
each  House,  shall  be  such  as  are  declared  by  The  Parliament,  and  until 
declared  shall  be  those  of  the  Commons  House  of  Parliament  of  the 
United  Kingdom,  and  of  its  members  and  committees,  at  the  establish- 
ment of  the  Commonwealth. 


Rules  and 
orders. 


50.  Each  House  of  The  Parliament  may  make  rules  and  orders  with 
respect  to — 

I.  The  mode  in  which  its  powers,  privileges,  and  immunities 

may  be  exercised  and  upheld  : 
ii.  The  order  and  conduct  of  its  business  and  proceedings  either 
separately  or  jointly  with  the  other  House. 

Part  V. 
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51.  The  Parliament  shall,  subject  to  this  Constitution,  have  power  to       p 
make  laws  for  the  peace,  order,  and  good  government  of  the  Common-  Pp5JJJ4S,jf 
wealth,  with  respect  to  : — 

i.  Trade  and  commerce  with  other  countries,  and  among  the 

StaJ 
ii.  Taxation  ;  but  so  as  not  to  discriminate  between  States  or 

parts  of  States  : 
ill,   Bounties  on  the  production  or  export  of  goods,  but  so  that  such 
bounties  shall  be  uniform  throughout  the  Commonwealth  : 
iv.   Borrowing  money  on  the  public  credit  of  the  Commonwealth  : 
v.  Postal,  telegraphic,  telephonic,  and  other  like  services  : 
vi.  The  naval  and  military  defence  of  the  Commonwealth  and  of 
the  several  States,  and  the  control  of  the  forces  to  execute 
and  maintain  the  laws  of  the  Commonwealth  : 
vi i.  Light-houses,  light-ships,  beacons  and  buoys  : 
vi  it.  Astronomical  and  meteorological  observations  : 
ix.  Quarantine  : 

x.  Fisheries  in  Australian  waters  beyond  territorial  limits  : 
xi.  Census  and  statistics  : 
xii.  Currency,  coinage,  and  legal  tender  : 

xin.  Banking,   other   than  State    banking  ;  also  State    banking 

extending  beyond  the  limits  of  the  State  concerned,  the 

incorporation  of  banks,  and  the  issue  of  paper  money  :     i  i 

xiv.   Insurance,  other  than  State  Insurance  ;  also  State  Insurance 

extending  beyond  the  limits  of  the  State  concerned  : 
xv.  Weights  and  measures  : 
xvi.  Bills  of  exchange  and  promissory  notes  : 
xv  ii.  Bankruptcy  and  insolvency  : 

xviii.  Copyrights,  patents  of  inventions  and  designs,  and   trade 
marks  : 
xix.  Naturalization  and  aliens  : 
xx.  Foreign  corporations,  and   trading  or  financial  corporations 

formed  within  the  limits  of  the  Commonwealth : 
xxi.  Marriage  : 

xxii.  Divorce  and  matrimonial  causes;  and  in  relation  thereto, 
parental  rights,    and  the  custody  and    guardianship   of 
infants  : 
xxin.   Invalid  and  old-age  pensions: 

xxiv.  The  service  and  execution  throughout  the  Commonwealth 
of  the  civil  and  criminal  process  and  the  judgments  of  the 
courts  of  the  States  : 
xxv.  The  recognition  throughout  the  Commonwealth  of  the  laws, 
the  public  acts  and  records,  and 'the  judicial  proceedings 
of  the  States  : 
xxvi.  The  people  of  any  race,  other  than  the  aboriginal  race  in 
any  State,  for  whom  it   is  deemed  necessary    to   make 


special  laws  : 


XXVII. 

XXVIII. 

XXIX. 

XXX. 


Immigration  and  emigration 


The  influx  of  criminals  : 
External  affairs : 

The  relations  of  the  Commonwealth  with  the  islands  of  the 
Pacific  : 
xxxi.  The  acquisition  of  property  on  just  terms  from  any  State  or 
person  for  any  purpose  in  respect  of  which  The  Parlia- 
ment has  power  to  make  laws  : 
xxxii.  The  control  of  railways  with  respect  to  transport  for  the 
naval  and  military  purposes  of  the  Commonwealth  : 

xxxifi.  The 
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XXXVI. 


XXXVII. 


xxxiii.  The  acquisition,  with  the  consent  of  a  State,  of  any  railways 
of  the  State  on  terms  arranged  between  the  Common- 
wealth and  the  State  : 
xxxiv.  Railway  construction  and  extension  in  any  State  with  the 

consent  of  that  State  : 
xxxv.  Conciliation  and  arbitration  for  the  prevention  and   settle- 
ment of  industrial  disputes  extending  beyond  the  limits 
of  any  one  State  : 
Matters  in  respect  of   which  this  Constitution  makes  pro- 
vision until  The  Parliament  otherwise  provides  : 
Matters  referred  to  The  Parliament  of  the  Commonwealth 
by  the  Parliament  or  Parliaments  of  any  State  or  States, 
but  so  that  the  law  shall  extend  only  to  States  by  whose 
Parliaments  the  matter  is  referred,  or  which  afterwards 
adopt  the  law  : 
xxxviii.  The  exercise  within  the  Commonwealth,  at  the  request  or 
with  the  concurrence  of  the  Parliaments  of  all  the  States 
directly   concerned,    of    any   power    which    can    at    the 
establishment  of  this  Constitution  be  exercised  only  by 
the  Parliament  of  the  United  Kingdom  or  by  the  Federal 
Council  of  Australasia : 
Matters  incidental  to  the  execution  of  any  power  vested 
by  this  Constitution  in  The  Parliament  or  in  either  House 
thereof,  or  in  the  Government  of  the  Commonwealth,  or 
in  the  Federal  Judicature,  or  in  any  department  or  officer 
of  the  Commonwealth. 


xxxix. 


Exclusive 
powers  of  The 
Parliament. 


52.  The  Parliament  shall,  subject  to  this  Constitution,  have  exclu- 
sive power  to  make  laws  for  the  peace,  order,  and  good  government  of 
the  Commonwealth  with  respect  to — 

i.  The  seat  of  Government  of  the  Commonwealth,  and  all  places 
acquired  by  the  Commonwealth  for  public  purposes : 

ii.  Matters  relating  to  any  department  of  the  public  service  the 
control  of  which  is  by  this  Constitution  transferred  to 
the  Executive  Government  of  the  Commonwealth : 

in.  Other  matters  declared  by  this  Constitution  to  be  within  the 
exclusive  power  of  The  Parliament. 


Powers  of  the 
Houses  in 
respect  of 
legislation. 


53.  Proposed  laws  appropriating  revenue  or  moneys,  or  imposing 
taxation,  shall  not  originate  in  the  Senate.  But  a  proposed  law  shall 
not  be  taken  to  appropriate  revenue  or  moneys,  or  to  impose  taxation, 
by  reason  only  of  its  containing  provisions  for  the  imposition  or  appro- 
priation of  fines  or  other  pecuniary  penalties,  or  for  the  demand  or  pay- 
ment or  appropriation  of  fees  for  licences,  or  fees  for  services  under  the 
proposed  law. 

The  Senate  may  not  amend  proposed  laws  imposing  taxation,  or 
proposed  laws  appropriating  revenue  or  moneys  for  the  ordinary  annual 
services  of  the  Government. 

The  Senate  may  not  amend  any  proposed  law  so  as  to  increase  any 
proposed  charge  or  burden  on  the  people. 

The  Senate  may  at  any  stage  return  to  the  House  of  Representatives 
any  proposed  law  which  the  Senate  may  not  amend,  requesting,  by 
message,  the  omission  or  amendment  of  any  items  or  provisions  therein. 
And  the  House  of  Representatives  may  if  it  thinks  fit  make  any  of  such 
omissions  or  amendments,  with  or  without  modifications. 

Except 
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•  in  Chaptkr  I. 

Except  as  provided  in   this  section,   the  Senate   shall   have  equal  The 

power  with    the  House   of   Representative   in    reepeot  of  all  proposed     ''■JJI^y"** 
laws.  Power*  or  Tub 

1'akuament. 

54.  The  proposed   law  which  appropriates  revenue  or  moneys  for  ~ 

the  ordinary  annual   services  of   the  Government  shall  deal  only  with  *}[|£°Priat,on 
such  appropriation. 

55.  Laws  imposing  taxation  shall  deal   only  with  the   imposition  of  Tax  Bills. 
taxation,  and  any  provision  therein  dealing  with  any  other  matter  shall 

be  of  no  effect. 

Laws  imposing  taxation,  except  laws  imposing  duties  of  customs  or 
of  excise,  shall  deal  with  one  subject  of  taxation  only ;  but  laws  im- 
posing duties  of  customs  shall  deal  with  duties  of  customs  only,  and  laws 
imposing  duties  of  excise  shall  deal  with  duties  of  excise  only. 

56.  A  vote,  resolution,   or  proposed  law   for  the  appropriation   of  Recommenda- 
revenue  or  moneys  shall  not  be  passed  unless  the  purpose  of  the  appro-  votes0' money 
pHation  has  in  the  same  session  been  recommended   by  message  of  the 
Governor-General  to  the  House  in  which  the  proposal  originated. 

57.  If  the  House  of  Representatives  passes  any  proposed  law,  and  Disagreement 
the  Senate  rejects  or  fails  to  pass  it,  or  passes  it  with  amendments  to  Houses" the 
which  the  House  of  Representatives  will   not  agree,  and  if  after  an 
interval  of  three  months  the  House  of  Representatives,  in  the  same  or 

the  next  session,  again  passes  the  proposed  law  with  or  without  any 
amendments  which  have  been  made,  suggested,  or  agreed  to  by  the 
Senate,  and  the  Senate  rejects  or  fails  to  pass  it,  or  passes  it  with 
amendments  to  which  the  House  of  Representatives  will  not  agree,  the 
Governor-General  may  dissolve  the  Senate  and  the  House  of  Represen- 
tatives simultaneously.  But  such  dissolution  shall  not  take  place  within 
six  months  before  the  date  of  the  expiry  of  the  House  of  Representatives 
by  effluxion  of  time. 

If  after  such  dissolution  the  House  of  Representatives  again  passes 
the  proposed  law  with  or  without  any  amendments  which  have  been 
made,  suggested,  or  agreed  to  by  the  Senate,  and  the  Senate  rejects  or 
fails  to  pass  it,  or  passes  it  with  amendments  to  which  the  House  of 
Representatives  will  not  agree,  the  Governor-General  may  convene  a 
joint  sitting  of  the  members  of  the  Senate  and  of  the  House  of  Repre- 
sentatives. 

The  members  present  at  the  joint  sitting  may  deliberate  and  shall 
vote  together  upon  the  proposed  law  as  last  proposed  by  the  House  of 
Representatives,  and  upon  amendments,  if  any,  which  have  been  made 
therein  by  one  House  and  not  agreed  to  by  the  other,  and  any  such 
amendments  which  are  affirmed  by  three-fifths  of  the  members  present 
and  voting  thereon  shall  be  taken  to  have  been  carried,  and  if  the  pro- 
posed law,  with  the  amendments,  if  any,  so  carried  is  affirmed  by  three- 
fifths  of  the  members  present  and  voting  thereon,  it  shall  be  taken  to 
have  been  duly  passed  by  both  Houses  of  The  Parliament,  and  shall  be 
presented  to  the  Governor- General  for  the  Queen's  assent. 

58.  When  a  proposed  law  passed  by  both  Houses  of  The  Parliament  Royal  assent  to 
is  presented  to  the  Governor-General  for  the  Queen's  assent,  he  shall  Bills- 
declare,  according  to  his  discretion,  but  subject  to   this  Constitution, 
that  he  assents  in  the  Queen's  name,  or  that  he  withholds  assent,  or  that 
he  reserves  the  law  for  the  Queen's  pleasure. 

The  Governor-General  may  return  to  the  House  in  which  it  originated  Recommenda- 
any  proposed  law  so  presented  to  him,  and  may  transmit  therewith  any  niorn-GeneraiVer" 
amendments  which  he  may  recommend,  and  the  Houses  may  deal  with 
the  recommendation. 

59.  The 
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59.  The  Queen  may  disallow  any  law  within   one  year  from  the 


Powbrsof TnB  G°vemor-Generars  assent,  and  such  disallowance  on  being  made  known 
parliament,     by  the  Governor-General,  by  speech  or  message  to  each  of  the  Houses 
Disallowance  b         ^e  Par^ameiltj  or  by  Proclamation,  shall  annul  the  law  from  the  day 


the  Queen. 


when  the  disallowance  is  so  made  known. 


Signification  of  60.  A  proposed  law  reserved  for  the  Queen's  pleasure  shall  not  have 

?nBmSreservede  an.Y  force  unless  and  until  within  two  years  from  the  day  on  which  it 
was  presented  to  the  Governor-General  for  the  Queen's  assent  the 
Governor-General  makes  known,  by  speech  or  message  to  each  of  the 
Houses  of  The  Parliament,  or  by  Proclamation,  that  it  has  received  the 
Queen's  assent. 


Chapter  II. 
The  Executive 
Government. 


Executive 
power. 


Federal 

Executive 

Council. 


Provisions 
referring  to 
Governor- 
General. 


Ministers  of 
State. 


Ministers  to  sit 
in  Parliament. 


Number  of 
Ministers. 


CHAPTER  II. 
THE  EXECUTIVE  GOVERNMENT. 

61.  The  executive  power  of  the  Commonwealth  is  vested  in  the  Queen, 
and  is  exercisable  by  the  Governor-General  as  the  Queen's  representative, 
and  extends  to  the  execution  and  maintenance  of  this  Constitution,  and 
of  the  laws  of  the  Commonwealth. 

62.  There  shall  be  a  Federal  Executive  Council  to  advise  the 
Governor-General  in  the  government  of  the  Commonwealth,  and  the 
members  of  the  Council  shall  be  chosen  and  summoned  by  the  Governor- 
General  and  sworn  as  Executive  Councillors,  and  shall  hold  office  during 
his  pleasure. 

63.  The  provisions  of  this  Constitution  referring  to  the  Governor- 
General  in  Council  shall  be  construed  as  referring  to  the  Governor- 
General  acting  with  the  advice  of  the  Federal  Executive  Council. 

64.  The  Governor-General  may  appoint  officers  to  administer  such 
Departments  of  State  of  the  Commonwealth  as  the  Governor-General  in 
Council  may  establish. 

Such  officers  shall  hold  office  during  the  pleasure  of  the  Governor- 
General.  They  shall  be  members  of  the  Federal  Executive  Council,  and 
shall  be  the  Queen's  Ministers  of  State  for  the  Commonwealth. 

After  the  first  general  election  no  Minister  of  State  shall  hold  office 
for  a  longer  period  than  three  months  unless  he  is  or  becomes  a  senator 
or  a  member  of  the  House  of  Representatives. 

65.  Until  The  Parliament  otherwise  provides,  the  Ministers  of  State 
shall  not  exceed  seven  in  number,  and  shall  hold  such  offices  as  The 
Parliament  prescribes,  or,  in  the  absence  of  provision,  as  the  Governor- 
General  directs. 


Salaries  of 
Ministers. 


Appointment  of 
civil  servants. 


66.  There  shall  be  payable  to  the  Queen,  out  of  the  Consolidated 
Revenue  Fund  of  the  Commonwealth,  for  the  salaries  of  the  Ministers  of 
State,  an  annual  sum  which,  until  The  Parliament  otherwise  provides, 
shall  not  exceed  twelve  thousand  pounds  a  year. 

67.  Until  The  Parliament  otherwise  provides,  the  appointment  and 
removal  of  all  other  officers  of  the  Executive  Government  of  the  Common- 
wealth shall  be  vested  in  the  Governor- General  in  Council,  unless  the 
appointment  is  delegated  by  the  Governor-General  in  Council  or  by  a 
law  of  the  Commonwealth  to  some  other  authority. 

Command  of  68.  The  command  in  chief  of  the  naval  and   military  forces  of  the 

miliary  forces.    Commonwealth    is    vested    in   the    Governor- General    as    the    Queen's 
representative. 

69.  On 
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69.  On  a  date  or  dates  to  be  proclaimed  by  the  Governor-General   The  executive 
after  the  establishment  of  the  Commonwealth,  the  following  depart-      <»"*m».\t. 
incuts  of  the  public  service  in  each  State  shall  become  transferred  to  Tnacferol 
the  Commonwealth  :-  J*^ 

Posts,  telegraphs,  and  telephones: 

Naval  ami  military  defence : 

Light-houses,  light-ships,  beacons,  and  buoys : 

Quarantine. 

But  the  departments  of  customs  and  of  excise  in  each  State  shall 
become  transferred  to  the  Commonwealth  on  its  establishment. 

70.  In  respect  of  matters  which,  under  this  Constitution,  pass  to  Certain  powers 
the  Executive  Government  of  the  Commonwealth,  all  powers  and  ?L^hiGovernor 
functions  which  at  the  establishment  of  the  Commonwealth  are  vested  General. 

in  the  Governor  of  a  colony,  or  in  the  Governor  of  a  colony  with  the 
advice  of  his  Executive  Council,  or  in  any  authority  of  a  colony,  shall 
vest  in  the  Governor-General,  or  in  the  Governor-General  in  Council,  or 
in  the  authority  exercising  similar  powers  under  the  Commonwealth,  as 
the  case  requires. 


CHAPTER    III.  Chapter  III. 

The  Judicature. 


THE  JUDICATURE. 

71.  The  judicial  power  of  the  Commonwealth  shall  be  vested  in  a  judicial  power 
Federal  Supreme  Court,  to  be  called  the  High  Court  of  Australia,  and  in  and  Courts, 
such  other  federal  courts  as  The  Parliament  creates,  and  in  such  other 

courts  as  it  invests  with  federal  jurisdiction.  The  High  Court  shall 
consist  of  a  Chief  Justice,  and  so  many  other  justices,  not  less  than  two, 
as  The  Parliament  prescribes. 

72.  The  Justices  of  the  High  Court  and  of  the  other  courts  created  judges' 

by  The  Parliament :  ^Zd' 

i.  Shall  be  appointed  by  the  Governor-General  in  Council:  remuneration. 

ii.  Shall  not  be  removed  except  by  the  Governor-General  in 
Council,  on  an  address  from  both  Houses  of  The  Parlia- 
ment in  the  same  session  praying  for  such  removal  on  the 
ground  of  proved  misbehaviour  or  incapacity: 
in.  Shall  receive  such  remuneration  as  The  Parliament  may  fix ; 
but  the  remuneration  shall  not  be  diminished  during  their 
continuance  in  office. 

73.  The   High  Court  shall  have  jurisdiction,  with  such  exceptions  Appellate 
and  subject  to  such  regulations  as  The  Parliament  prescribes,  to  hear  Hi^court  °f 
and    determine    appeals    from    all    judgments,    decrees,    orders,    and 
sentences  : 

i.  Of  any  Justice  or  Justices  exercising  the  original  jurisdiction 

of  the  High  Court : 
ii.  Of  any  other  federal  court,  or  court  exercising  federal  jurisdic- 
tion: or  of  the  Supreme  Court  of  any  State,  or  of  any 
other  court  of  any  State  from  which  at  the  establishment 
of  the  Commonwealth  an  appeal  lies  to  the  Queen  in 
Council : 
in.  Of  the  Inter-State  Commission,  but  as  to  questions  of  law  only : 

and  the  judgment  of  the  High  Court  in  all  such  cases  shall  be  final  and 
conclusive. 

But 
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Queen  in 
Council. 


Original 
jurisdiction  of 
High  Court. 


Additional 

original 

jurisdiction. 


But  no  exception  or  regulation  prescribed  by  The  Parliament  shall 
prevent  the  High  Court  from  hearing  and  determining  any  appeal  from 
the  Supreme  Court  of  a  State  in  any  matter  in  which  at  the  establish- 
ment of  the  Commonwealth  an  appeal  lies  from  such  Supreme  Court  to 
the  Queen  in  Council. 

Until  The  Parliament  otherwise  provides,  the  conditions  of  and 
restrictions  on  appeals  to  the  Queen  in  Council  from  the  Supreme  Courts 
of  the  several  States  shall  be  applicable  to  appeals  from  them  to  the 
High  Court. 

74.  No  appeal  shall  be  permitted  to  the  Queen  in  Council  in  any 
matter  involving  the  interpretation  of  this  Constitution  or  of  the  Con- 
stitution of  a  State,  unless  the  public  interests  of  some  part  of  Her 
Majesty's  Dominions,  other  than  the  Commonwealth  or  a  State,  are 
involved. 

Except  as  provided  in  this  section,  this  Constitution  shall  not  impair 
any  right  which  the  Queen  may  be  pleased  to  exercise,  by  virtue  of  Her 
Royal  Prerogative,  to  grant  special  leave  of  appeal  from  the  High  Court 
to  Her  Majesty  in  Council.  But  The  Parliament  may  make  laws 
limiting  the  matters  in  which  such  leave  may  be  asked. 


75. 


T. 

II. 

III. 

IV. 


In  all  matters — 
Arising  under  any  treaty  : 

Affecting  consuls,  or  other  representatives  of  other  countries  : 
In  which  the  Commonwealth,  or  a  person  suing  or  being  sued 

on  behalf  of  the  Commonwealth,  is  a  party  : 
Between  States,  or  between  residents  of  different  States,  or 
between  a  State  and  a  resident  of  another  State  : 
v.  In  which  a  writ  of  mandamus  or  prohibition  or  an  injunction 
is  sought  against  an  officer  of  the  Commonwealth  : 
the  High  Court  shall  have  original  jurisdiction. 

76.  The  Parliament  may  make  laws  conferring  original  jurisdiction 
on  the  High  Court  in  any  matter — 

Arising  under  this  Constitution,  or  involving  its  interpretation  : 
Arising  under  any  laws  made  by  The  Parliament : 
Of  admiralty  and  maritime  jurisdiction  : 

Relating  to  the  same  subject-matter  claimed  under  the  laws  of 
different  States. 


i. 

ii. 

in. 

IV. 


Power  to  define  77.  With  respect  to  any  of  the  matters  mentioned  in  the  last  two 

jurisdiction.        sections,  The  Parliament  may  make  laws — 

i.  Defining  the  jurisdiction  of  any  federal  court  other  than  the 

High  Court : 
ii.  Defining  the  extent  to  which  the  jurisdiction  of  any  federal 
court  shall  be  exclusive  of  that  which  belongs  to  or  is 
vested  in  the  courts  of  the  States  : 
in.   Investing  any  court  of  a  State  with  federal  jurisdiction. 

Proceedings  78.  The   Parliament  may  make   laws  conferring  rights  to  proceed 

Commonwealth  against  the  Commonwealth  or  a  State  in  respect  of  matters  within  the 
or  state.  limits  of  the  judicial  power. 


Number  of 
judges. 

Trial  by  jury. 


79.  The  federal  jurisdiction  of  any  court  may  be  exercised  by  such 
number  of  judges  as  The  Parliament  prescribes. 

80.  The  trial  or  indictment  of  any  offence  against  any  law  of  the 
Commonwealth  shall  be  by  jury,  and  every  such  trial  shall  be  held  in 
the  State  where  the  offence  was  committed,  and  if  the  offence  was  not 
committed  within  any  State  the  trial  shall  be  held  at  such  place  or 
places  as  The  Parliament  prescribes. 

CHAPTER  IV. 


Commonwealth  of  Australia  CorutUution,  2537 


CHAPTEB  IV.  omutmvr. 

POUB 

FINANCE  AND  TRADE.  Tradb- 


81.  All  revenues  or  moneys   raised  or  received  by  the  Executive  Consolidated 
Government  of  the  Commonwealth  shall  form  one  Consolidated  Revenue  Revenue  * und- 
Fund,  to  be  appropriated  for  the  purposes  of  the  Commonwealth  in  the 

manner   and  subject    to    the  charges  and   liabilities   imposed    by    this 
Constitution. 

82.  The   costs,  charges,  and  expenses   incident   to   the   collection,  Expenditure 
management,  and  receipt  of  the  Consolidated  Revenue  Fund  shall  form  char»ed thereon, 
the  first  charge  thereon  ;  and  the  revenue  of   the  Commonwealth   shall 

in  the  first  instance  be  applied  to  the  payment  of  the  expenditure  of  the 
Commonwealth. 

83.  No  money  shall  be  drawn  from  the  Treasury  of  the  Common-  Money  to  be 
wealth  except  under  appropriation  made  by  law.  byPiaw!m 

But  until  the  expiration  of  one  month  after  the  first  meeting  of  The 
Parliament  the  Governor-General  in  Council  may  draw  from  the  Treasury 
and  expend  such  moneys  as  may  be  necessary  for  the  maintenance  of 
any  department  transferred  to  the  Commonwealth  and  for  the  holding 
of  the  first  elections  for  The  Parliament. 

84.  When  any  department  of  the  public  service  of  a  State  becomes  Transfer  of 
transferred  to  the   Common wrealth,  all  officers  of  the  department  shall  °  cers' 
become  subject  to  the   control  of  the   Executive   Government  of   the 
Commonwealth. 

Any  such  officer  who  is  not  retained  in  the  service  of  the  Common- 
wealth shall,  unless  he  is  appointed  to  some  other  office  of  equal  emolu- 
ment in  the  public  service  of  the  State,  be  entitled  to  receive  from  the 
State  any  pension,  gratuity,  or  other  compensation  payable  nnder  the 
law  of  the  State  on  the  abolition  of  his  office. 

Any  such  officer  who  is  retained  in  the  service  of  the  Commonwealth 
shall  preserve  all  his  existing  and  accruing  rights,  and  shall  be  entitled 
to  retire  from  office  at  the  time,  and  on  the  pension  or  retiring  allow- 
ance, which  would  be  permitted  by  the  law  of  the  State  if  his  service 
with  the  Commonwealth  were  a  continuation  of  his  service  with  the 
State.  Such  pension  or  retiring  allowance  shall  be  paid  to  him  by  the 
Commonwealth ;  but  the  State  shall  pay  to  the  Commonwealth  a  part 
thereof,  to  be  calculated  on  the  proportion  which  his  term  of  service 
with  the  State  bears  to  his  whole  term  of  service,  and  for  the  purpose  of 
the  calculation  his  salary  shall  be  taken  to  be  that  paid  to  him  by  the 
State  at  the  time  of  the  transfer. 

Any  officer  who  is,  at  the  establishment  of  the  Commonwealth,  in 
the  public  service  of  a  State,  and  who  is,  by  consent  of  the  Governor  of 
the  State  with  the  advice  of  the  Executive  Council  thereof,  transferred 
to  the  public  service  of  the  Commonwealth,  shall  have  the  same  rights 
as  if  he  had  been  an  officer  of  a  department  transferred  to  the  Common- 
wealth and  were  retained  in  the  service  of  the  Commonwealth. 

85.  When  any  department  of  the  public  service  of  a  State  is  trans- 
ferred to  the  Commonwealth — 

i.  All  property  of  the  State,  of  any  kind,  used  exclusively  in  con-  Transferor 
nexion  with  the  department,  shall  become  vested  in  the  gTate!  '  ° 
Commonwealth  ;  but,  in  the  case  of  the  departments  con- 
trolling customs  and  excise  and  bounties,  for  such  time 
only  as  the  Governor-General  in  Council  may  declare  to  be 
necessary. 

ii.  The 
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trade.  any  kind,  used,  but  not  exclusively    used,   m  connexion 
with  the  department ;  the  value  thereof  shall,  if  no  agree- 
ment can  be  made,  be  ascertained  in,  as  nearly  as  may  be, 
the  manner  in  which  the  value  of  land,  or  of  an  interest  in 
land,  taken  by  the  State  for  public  purposes  is  ascertained 
under  the  law  of  the  State  in  force  at  the  establishment 
ment  of  the  Commonwealth. 
in.  The  Commonwealth  shall  compensate  the  State  for  the  value 
of  any  property  passing  to  the  Commonwealth  under  this 
section  ;  if  no  agreement  can  be  made  as  to  the  mode  of 
compensation,  it  shall  be    determined  under  laws  to  be 
made  by  The  Parliament, 
iv.  The  Commonwealth  shall,  at  the  date  of  the  transfer,  assume 
the  current   obligations  of  the    State  in  respect   of  the 
department  transferred. 

86.  On  the  establishment  of  the  Commonwealth,  the  collection  and 
control  of  duties  of  customs  and  of  excise,  and  the  control  of  the 
payment  of  bounties,  shall  pass  to  the  Executive  Government  of  the 
Commonwealth. 

87.  Of  the  net  revenue  of  the  Commonwealth  from  duties  of  customs 
and  of  excise,  not  more  than  one-fourth  shall  be  applied  annually  by  the 
Commonwealth  towards  its  expenditure. 

The  balance  shall,  in  accordance  with  this  Constitution,  be  paid  to 
the  several  States,  or  applied  towards  the  payment  of  interest  on  debts 
of  the  several  States  taken  over  by  the  Commonwealth. 

Uniform  duties  88.  Uniform  duties  of  customs   shall  be  imposed  within  two  years 


of  customs 


after  the  establishment  of  the  Commonwealth. 


Payment  to  89.  Until  the  imposition  of  uniform  duties  of  customs — 

uniform  duties.  i.  The  Commonwealth  shall  credit  to  each  State  the  revenues 

collected  therein  by  the  Commonwealth. 
ii.  The  Commonwealth  shall  debit  to  each  State — 

(a)  the  expenditure  therein  of  the  Commonwealth  in- 

curred solely  for  the  maintenance  or  continuance, 
as  at  the  time  of  transfer,  of  any  department 
transferred  from  the  State  to  the  Commonwealth. 

(b)  the  proportion  of  the  State,  according  to  the  number 

of  its  people,  in  the  other  expenditure  of  the 
Commonwealth. 

in.  The  Commonwealth  shall  pay  to  each  State  month  by  month 
the  balance  (if  any)  in  favour  of  the  State. 

Exclusive  power  90.  On  the  imposition  of  uniform  duties  of  customs  the  power  of 
excise^aud1 '  The  Parliament  to  impose  duties  of  customs  and  of  excise,  and  to  grant 
bounties.  bounties  on  the  production  or  export  of  goods,  shall  become  exclusive. 

On  the  imposition  of  uniform  duties  of  customs  all  laws  of  the  several 
States  imposing  duties  of  customs  or  of  excise,  or  offering  bounties  on  the 
production  or  export  of  goods,  shall  cease  to  have  effect ;  but  any  grant 
of  or  agreement  for  any  such  bounty  lawfully  made  by  or  under  the 
authority  of  the  Government  of  any  State  shall  be  taken  to  be  good  if 
made  before  the  thirtieth  day  of  June,  One  thousand  eight  hundred  and 
ninety-eight,  and  not  otherwise. 

Exceptions  as  91.  Nothing  in  this  Constitution  prohibits  a  State  from  granting 

any  aid  to  or  bounty  on  mining  for  gold,  silver,  or  other  metals,  nor  from 

granting 
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granting,  with   the   consent  of    both    Houses  of   The    Parliament  of    the     <;»aitkr  IV. 

Commonwealth  expressed  by  resolution,  any  aid  to  or  bounty  on  the       tJSb. 

production  or  export  of  goods.  


92.  On  the  imposition  of  uniform  duties  of  customs,  trade,  commerce,  Trade  within  the 
and  intercourse  among  the  States,  whether  by  means  of  internal  carriage  ^X7ree.calth 
or  ocean  navigation,  shall  be  absolutely  free. 

Bat  notwithstanding  anything  in  this  Constitution,  goods  imported 
before  the  imposition  of  uniform  duties  of  customs  into  any  State,  or 
into  any  colony  which,  whilst  the  goods  remain  therein,  becomes  a  State, 
shall,  on  thence  passing  into  another  State  within  two  years  after  the 
imposition  of  such  duties,  be  liable  to  any  duty  chargeable  on  the  im- 
portation of  such  goods  into  the  Commonwealth,  less  any  duty  paid  in 
respect  of  the  goods  on  their  importation. 

93.  During  the  first  five  years  after  the  imposition  of  uniform  duties  Payment  to 
of  customs,  and  thereafter  until  The  Parliament  otherwise  provides: —    yearsafter 

i.  The  duties  of  customs  chargeable  on  goods  imported  into  a  umionn  Tanffs 
State  and  afterwards  passing  into  another  State  for  con- 
sumption, and  the  duties  of  excise  paid  on  goods  produced 
or  manufactured  in  a  State  and  afterwards  passing  into 
another  State  for  consumption,  shall  be  taken  to  have 
been  collected  not  in  the  former  but  in  the  latter  State : 
u.  Subject  to  the  last  sub-section,  the  Commonwealth  shall  credit 
revenue,  debit  expenditure,  and  pay  balances  to  the  several 
States  as  prescribed  for  the  period  preceding  the  imposition 
of  uniform  duties  of  customs. 

94.  After  five  years  from  the  imposition  of  uniform  duties  of  customs,  Distribution  of 
The  Parliament  may  provide,  on   such   basis  as  it  deems  fair,  for  the  surp  ui 
monthly  payment  to  the  several  States  of  all  surplus  revenue  of  the 
Commonwealth. 

95.  Notwithstanding  anything  in  this  Constitution,  The  Parliament  Customs  duties 
of  the  State  of  Western  Australia  may,  during  the  first  five  years  after  Australia." 
the  imposition  of  uniform  duties  of  customs,  impose  duties  of  customs 

on  goods  passing  into  that  State  and  not  originally  imported  from  beyond 
the  limits  of  the  Commonwealth ;  and  such  duties  shall  be  collected  by 
the  Commonwealth. 

But  any  duty  so  imposed  on  any  goods  shall  not  exceed  during  the 
first  of  such  years  the  duty  chargeable  on  the  goods  under  the  law  of 
Western  Australia  in  force  at  the  imposition  of  uniform  duties,  and  shall 
not  exceed  during  the  second,  third,  fourth,  and  fifth  of  such  years 
respectively,  four-fifths,  three-fifths,  two-fifths,  and  one-fifth  of  such 
latter  duty,  and  all  duties  imposed  under  this  section  shall  cease  at  the 
expiration  of  the  fifth  year  after  the  imposition  of  uniform  duties. 

If  at  any  time  during  the  five  years  the  duty  on  any  goods  under 
this  section  is  higher  than  the  duty  imposed  by  the  Commonwealth  on 
the  importation  of  the  like  goods,  then  such  higher  duty  shall  be  collected 
on  the  goods  when  imported  into  Western  Australia  from  beyond  the 
limits  of  the  Commonwealth. 

96.  Until  The  Parliament  otherwise  provides,  the  laws  in  force  in  Audit, 
any  colony  which  has  become  or  becomes  a  State  with  respect  to  the 
receipt  of  revenue  and   the  expenditure  of  money  on  account  of  the 
Government  of  the  colony,  and  the  review  and  audit  of  such  receipt  and 
expenditure,  shall  apply  to  the  receipt  of  revenue  and  the  expenditure 

of  money  on  account  of  the  Commonwealth  in  the   State   in   the  same 

manner 
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Chapter  IV. 

Finance  and 

Trade. 


Trade  and  com- 
merce includes 
navigation  and 
State  railways. 

Commonwealth 
not  to  give 
preference. 


Nor  abridge 
right  to  use 
water. 


Inter-State 
Commission. 


Parliament 
may  forbid 
preferences  by 
States. 


Commissioners' 
appointment, 
tenure,  and 
remuneration. 


Saving  of  certain 
rates. 


Taking  over 
public  debts  of 
States. 


manner  as  if  the  Commonwealth,  or  the  Government  or  an  officer  of  the 
Commonwealth,  were  mentioned  whenever  the  colony,  or  the  Govern- 
ment or  an  officer  of  the  colony,  is  mentioned. 

97.  The  power  of  The  Parliament  to  make  laws  with  respect  to  trade 
and  commerce  extends  to  navigation  and  shipping,  and  to  railways  the 
property  of  any  State. 

98.  The  Commonwealth  shall  not,  by  any  law  or  regulation  of  trade, 
commerce,  or  revenue,  give  preference  to  one  State  or  any  part  thereof 
over  another  State  or  any  part  thereof. 

99.  The  Commonwealth  shall  not,  by  any  law  or  regulation  of  trade 
or  commerce,  abridge  the  right  of  a  State  or  of  the  residents  therein  to 
the  reasonable  use  of  the  waters  of  rivers  for  conservation  or  irrigation. 

100.  There  shall  be  an  Inter-State  Commission,  with  such  powers  of 
adjudication  and  administration  as  The  Parliament  deems  necessary  for 
the  execution  and  maintenance,  within  the  Commonwealth,  of  the  pro- 
visions of  this  Constitution  relating  to  trade  and  commerce,  and  of  all 
laws  made  thereunder. 

101.  The  Parliament  may  by  any  law  with  respect  to  trade  or 
commerce  forbid,  as  to  railways,  any  preference  or  discrimination  by  any 
State,  or  by  any  authority  constituted  under  a  State,  if  such  preference 
or  discrimination  is  undue  and  unreasonable,  or  unjust  to  any  State  : 
due  regard  being  had  to  the  financial  responsibilities  incurred  by  any 
State  in  connexion  with  the  construction  and  maintenance  of  its  railways. 
But  no  preference  or  discrimination  shall,  within  the  meaning  of  this 
section,  be  taken  to  be  undue  and  unreasonable,  or  unjust  to  any  State, 
unless  so  adjudged  by  the  Inter-State  Commission. 

102.  The  members  of  the  Inter-State  Commission — 

i.  Shall  be  appointed  by  the  Governor-General  in  Council : 
ii.  Shall  hold  office  for  seven  years,  but  may  be  removed  within 
that  time  by  the  Governor-General  in  Council,  on  an 
address  from  both  Houses  of  The  Parliament  in  the  same 
Session  praying  for  such  removal  on  the  ground  of  proved 
misbehaviour  or  incapacity : 
in.  Shall  receive  such  remuneration  as  The  Parliament  may  fix  ; 
but  such  remuneration  shall  not  be  diminished  during 
their  continuance  in  office. 

103.  Nothing  in  this  Constitution  shall  render  unlawful  any  rate 
for  the  carriage  of  goods  upon  a  railway,  the  property  of  a  State,  if  the 
rate  is  deemed  by  the  Inter-State  Commission  to  be  necessary  for  the 
development  of  the  territory  of  the  State,  and  if  the  rate  applies  equally 
to  goods  within  the  State  and  to  goods  passing  into  the  State  from  other 
States. 

104.  The  Parliament  make  take  over  from  the  States  their  public 
debts  as  existing  at  the  establishment  of  the  Commonwealth,  or  a  pro- 
portion thereof  according  to  the  respective  numbers  of  their  people  as 
shown  by  the  latest  statistics  of  the  Commonwealth,  and  may  convert, 
renew,  or  consolidate  such  debts,  or  any  part  thereof ;  and  the  States 
shall  indemnify  the  Commonwealth  in  respect  of  the  debts  taken  over, 
and  thereafter  the  interest  payable  in  respect  of  the  debts  shall  be 
deducted  and  retained  from  the  portions  of  the  surplus  revenue  of  the 
Commonwealth  payable  to  the  several  States,  or  if  such  surplus  is 
insufficient,  or  if  there  is  no  surplus,  then  the  deficiency  or  the  whole 
amount  shall  be  paid  by  the  several  States. 

CHAPTER  V. 
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CHAPTEB  V.  cumHV. 

Tiik  States. 

THE     STATES. 


105.  Xhe  Constitution  of  each  State  of  the  Commonwealth  shall,  saving  of 
subject  to   this  Constitution,  continue  as  at  the   establishment  of  the  Const,tution8- 
Commonwealth,  or  as  at  the  admission  or  establishment  of  the  State,  as 

the  case  may  be,   until  altered   in  accordance  with  the  Constitution  of 

the  State. 

106.  Every  power  of  the  Parliament  of  a  colony  which  has  become  saving  of  Powers 
or  becomes  a  State,  shall,  unless   it  is  by  this  Constitution  exclusively  ?/  s,uae 

.     -i-mi-r^T  pi/-.  1,1  -ii  »  ,J    Parliaments. 

vested  in  The  Parliament  of  the  Commonwealth  or  withdrawn  from  the 
Parliament  of  the  State,  continue  as  at  the  establishment  of  the  Com- 
monwealth, or  as  at  the  admission  or  establishment  of  the  State,  as  the 
case  may  be. 

107.  Every  law  in  force  in  a  colony  which  has  become  or  becomes  a  saving  of  state 
State,  and  relating  to  any  matter  within  the  powers  of  The  Parliament laws- 

of  the  Commonwealth,  shall,  subject  to  this  Constitution,  continue  in 
force  in  the  State ;  and,  until  provision  is  made  in  that  behalf  by  The 
Parliament  of  the  Commonwealth,  the  Parliament  of  the  State  shall  have 
such  powers  of  alteration  and  of  repeal  in  respect  of  any  such  law  as  the 
Parliament  of  the  colony  had  until  the  colony  became  a  State. 

108.  When   a    law  of  a  State   is  inconsistent   with  a  law  of  the  inconsistency  of 
Commonwealth,  the  latter  shall   prevail,  and  the   former  shall,  to  the  laws- 
extent  of  the  inconsistency,  be  invalid. 

109.  The  provisions  of  this  Constitution  relating  to  the  Governor  of  Provisions 
a  State  extend  and  apply  to  the  Governor  for  the   time  being  of  the  q^JJJJJo  to 
State,  or  other  chief  executive  officer  or  administrator  of  the  government 

of  the  State. 

110.  The  Parliament  of  a  State  may  surrender  any  part  of  the  State  states  may 
to  the  Commonwealth;  and  upon  such  surrender,  and   the  acceptance  territory* 
thereof  by  the  Commonwealth,  such  part  of  the   State   shall  become 
subject  to  the  exclusive  jurisdiction  of  the  Commonwealth. 

111.  After  uniform  duties  of  customs  have  been   imposed,  a  State  states  may 
may  levy  on  imports  or  exports,  or  on  goods  passing  into  or  out  of  the  J^sv  ^JJ^J^' 
State,  such  charges  as  may  be  necessary  for  executing  the  inspection 

laws  of  the  State;  but  the  net  produce  of  all  charges  so  levied  shall  be 
for  the  use  of  the  Commonwealth;  and  any  such  inspection  laws  may  be 
annulled  by  The  Parliament  of  the  Commonwealth. 

112.  All  fermented,  distilled,  or  other  intoxicating  liquids   passing  intoxicating 
into  any  State  or  remaining  therein  for  use,  consumption,  sale,  or  storage  hqmd8- 
shall  be  subject  to  the  laws  of  the  State  as   if  such   liquids  had   been 
produced  in  the  State. 

113.  A  State  shall  not,  without  the  consent  of  The  Parliament  of  states  may  not 
the  Commonwealth,  raise  or  maintain  any  naval  or  military  force,  or  raise  forces 
impose  any  tax  on  property  of  any  kind  belonging  to  the  Commonwealth ;  J™rty  Cf 
Dor  shall  the  Commonwealth  impose  any  tax  on  property  of  anv  kind  Commonwealth 
belonging  to  a  State.  orState 

114.  A  State  shall  not  coin  money,  nor  make  anything  but  gold  and  states  not  to 
silver  coin  a  legal  tender  in  payment  of  debts.  coin  monev- 

115.  The 
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[Chapter  V. 
The  States. 

Commonwealth 
not  to  legislate 
in  respect  of 
religion. 


115.  The  Commonwealth  shall  not  make  any  law  for  establishing 
any  religion,  or  for  imposing  any  religious  observance,  or  for  prohibiting 
the  free  exercise  of  any  religion,  and  no  religious  test  shall  be  required 
as  a  qualification  for  any  office  or  public  trust  under  the  Commonwealth. 


Rights  of 
residents  in 
States. 


116.  A  subject  of  the  Queen,  resident  in  any  State,  shall  not  be 
subject  in  any  other  State  to  any  disability  or  discrimination  which 
would  not  be  equally  applicable  to  him  if  he  were  a  subject  of  the  Queen 
resident  in  such  other  State. 


Recognition  of 
laws,  &c,  of 

States. 


117.  Full  faith  and  credit  shall  be  given,  throughout  the  Common- 
wealth, to  the  laws,  the  public  acts  and  records,  and  the  judicial  pro- 
ceedings, of  every  State. 


Protection  of 
States  from 
invasion  and 
violence. 


118.  The  Commonwealth  shall  protect  every  State  against  invasion 
and,  on  the  application  of  the  Executive  Government  of  the  State,  against 
domestic  violence. 


Custody  of  119.  Every  State  shall  make  provision  for  the  detention  in  its  prisons 

offenders  against  0f  persons  accused  or  convicted  of  offences  against  the  laws  of  the  Com- 
Commonweaith.  mon  wealth,  and  for  the  punishment  of  persons  convicted  of  such  offences, 

and  The  Parliament  of  the  Commonwealth  may  make  laws  to  give  effect 

to  this  provision. 


Chapter  VI. 

New  States. 


CHAPTER    VI. 
NEW    STATES. 


New  states  may         120.  The  Parliament  may  admit  to  the  Commonwealth  or  establish 
be  admitted  or     new  States,  and  may  upon  such  admission  or  establishment  make  or 

impose  such  terms  and  conditions,  including  the  extent  of  representation 

in  either  House  of  The  Parliament,  as  it  thinks  fit. 


Government  of 
territories. 


121.  The  Parliament  may  make  laws  for  the  government  of  any 
territory  surrendered  by  any  State  to  and  accepted  by  the  Common- 
wealth, or  of  any  territory  placed  by  the  Queen  under  the  authority  of 
and  accepted  by  the  Commonwealth,  or  otherwise  acquired  by  the  Com- 
monwealth, and  may  allow  the  representation  of  such  territory  in  either 
House  of  The  Parliament  to  the  extent  and  on  the  terms  which  it 
thinks  fit. 


Alteration  of 
limits  of  States. 


122.  The  Parliament  of  the  Commonwealth  may,  with  the  consent 
of  the  Parliament  of  a  State,  increase,  diminish,  or  otherwise  alter  the 
limits  of  the  State,  upon  such  terms  and  conditions  as  may  be  agreed 
on,  and  may,  with  the  like  consent,  make  provision  respecting  the  effect 
and  operation  of  any  increase  or  diminution  or  alteration  of  territory  in 
relation  to  any  State  affected. 


Formation  of 
new  States. 


123.  A  new  State  may  be  formed  by  separation  of  territory  from 
a  State,  but  only  with  the  consent  of  the  Parliament  thereof,  and  a  new 
State  may  be  formed  by  the  union  of  two  or  more  States  or  parts  of 
States,  but  only  with  the  consent  of  the  Parliaments  of  the  States 
affected. 

CHAPTER  VII. 
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124.  The  seat  of  Government  of  the  Commonwealth  shall  be  de-  Seat  of 
termined  by  The  Parliament  and  shall  be  within  territory  vested  in  the    <nernmen 
Commonwealth. 

Until  such  determination  The  Parliament  shall  be  summoned  to 
meet  at  such  place  within  the  Commonwealth  as  a  majority  of  the 
Governors  of  the  States,  or,  in  the  event  of  an  equal  division  of  opinion 
among  the  Gove  mors,  as  the  Governor-General  shall  direct. 

125,  The  Queen  may  authorize  the  Governor-General   to   appoint  Power  to  Her 
any  person,  or  any  persons  jointly   or  severally,   to  be  his  deputy   or  JUtkoriM 
deputies  within  any  part  of  the  Commonwealth,  and  in  that  capacity  to  Q^neraffco 
exercise  during  the  pleasure  of  the  Governor-General   such  powers  and  appoint 
functions  of  the  Governor  General  as   he  thinks   fit  to  assign  to  such  dePutie8- 
deputy  or  deputies,  subject   to  any  limitations  expressed  or  directions 

given  by  the  Queen ;  but  the  appointment  of  such  deputy  or  deputies 
shall  not  affect  the  exercise  by  the  Governor-General  himself  of  any 
power  or  function. 


126.  In  reckoning  the  numbers  of  the  people  of  the  Commonwealth,  Aborigines  not 
or  of  a  State  or  other  part  of  the  Commonwealth,  aboriginal  natives  *°  r|Cko"?ngd 
shall  not  be  counted.  population. 


CHAPTER  VIII.  SSSSS'i 

Constitution. 

ALTERATION  OF  THE  CONSTITUTION. 
127.  This  Constitution  shall  not  be  altered  except  in   the  following  Mode  of  altering 

manner  :—  the  Constitution. 

The  proposed  law  for  the  alteration  thereof  must  be  passed  by  an 
absolute  majority  of  each  House  of  The  Parliament,  and  not  less  than 
two  nor  more  than  six  months  after  its  passage  through  both  Houses 
the  proposed  law  shall  be  submitted  in  each  State  to  the  electors 
qualified  to  vote  for  the  election  of  members  of  the  House  of  Represen- 
tatives. 

The  vote  shall  be  taken  in  such  manner  as  The  Parliament  pre- 
scribes. But  until  the  qualification  of  electors  of  members  of  the  House 
of  Representatives  becomes  uniform  throughout  the  Commonwealth  only 
one-half  the  electors  voting  for  and  against  the  proposed  law  shall  be 
counted  in  any  State  in  which  adult  suffrage  prevails. 

And  if  in  a  majority  of  the  States  a  majority  of  the  electors  voting 
approve  the  proposed  law,  and  if  a  majority  of  all  the  electors  voting 
also  approve  the  proposed  law,  it  shall  be  presented  to  the  Governor- 
General  for  the  Queen's  assent. 

An  alteration  diminishing  the  proportionate  representation  of  any 
State  in  either  House  of  The  Parliament,  or  the  minimum  number  of 
representatives  of  a  State  in  the  House  of  Representatives,  shall  not 
become  law  unless  the  majority  of  the  electors  voting  in  that  State 
approve  the  proposed  law. 
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THE   SCHEDULE. 


OATH. 

I,  A.B.,  do  swear  that  I  will  be  faithful  and  bear  true  allegiance  to  Her 
Majesty  Queen  Victoria,  Her  heirs  and  successors  according  to  law.  So  help 
jme  God! 


AFFIRMATION. 

I,  A.B.,  do  solemnly  and  sincerely  affirm  and  declare  that  I  will  be  faithful 
and  bear  true  allegiance  to  Her  Majesty  Queen  Victoria,  Her  heirs  and  successors 
according  to  law. 

(Note. — The  name  of  the  King  or  Queen  of  the  United  Kingdom  of  Great  Britain 
and  Ireland  for  the  time  being  is  to  be  substituted  from  time  to  time.) 


INDEX     TO     DEBATES 


AUSTRALASIAN  FEDERAL  CONVENTION 


20th   January   to   17th    March,   1898. 


INDEX   TO   SUBJECTS. 


Absence,  Leave  of  : 

Granted  to  Mr.  Brunker,  63,  295,  594,  940 ; 
Mr.  Moore,  1355.  Motion  by  Sir  John 
Forrest  for  granting  seven  days'  leave  of 
absence  to  Mr.  James,  "on  account  of 
urgent  private  business,"  1573  ;  statement 
by  Sir  Richard  Baker,  1573  ;  motion  agreed 
to.  1573,  2087.  Granted  to  Mr.  Henry, 
2171  ;  Mr.  Lyne,  2265. 

Adjournment  : 

Motion  by  Mr.  Barton  for  adjournment  of 
Convention  owing  to  non-arrival  of  certain 
representatives,  agreed  to,  3.  (See  Founda- 
tion Day. ) 


Brunker,  Hon.  J.  N. : 

Statement    by,    re     absence    (see 
Leave  of),  1354. 

Business,  Despatch  of  : 


A  bsence, 


Question  by  Mr.  Dobson  re  progress  of  busi- 
ness, 243  ;  statement  by  Mr.  Barton,  243, 
244  ;  Mr.  Symon,  244 ;  Mr.  Holder,  244  ; 
Mr.  Reid,  244.  Protest  by  Sir  John  For- 
rest against  prolongation  of  debate  on  con- 
trol of  rivers  question,  545.  Statement  by 
Mr.  Barton  re  progress  of  business,  1355. 
Question  by  Sir  John  Forrest  re  finishing 
work  of  Convention,  1569 ;  subject  dis- 
cussed, 1569.  Suggestion  by  Sir  John 
Forrest  that  the  more  important  questions 
should  be  submitted  to  the  Convention  be- 
fore those  of  less  importance,  1722  ;  state- 
ment by  Mr.  Barton,  1722.  Suggestion  by 
Mr.  Reid  that,  as  some  delegates  had  to 
leave  Melbourne,  no  matter  of  vital  im 
portance,  of  which  notice  had  not  been 
given,  should  be  re-opened,  2265  ;  discus- 
sion thereon,  2265.  Question  by  Sir  Edward 
Braddon  re  preparation  of  Bill  with  Draft- 
ing Committee's  amendments,  2437 ;  dis- 
cussion thereon,  2437. 


Casting  Votes  of  the  Chairman    of  Com- 
mittees : 

On  Mr.  Symon'samendmentonMr.  McMillan's 
proposed  new  sub-section  (re  control  of 
rivers)  in  clause  52,  549. 

On  Mr.  Barton's  motion  for  the  striking  out 
of  new  sub-section  (re  control  of  rivers)  in- 
serted in  clause  52  on  the  motion  of  Mr. 
Glynn,  636. 

Chairman  of  Committees  (the  Hon.  Sir 
Richard  Baker,  K.C.M.G.): 
Vote  of  thanks  for  services  rendered  to  the 
Convention,  proposed,  2516 ;  agreed  to, 
2517;  Sir  Richard  Baker's  acknowledg- 
ments, 2518. 


COMMONWEALTH  OF  AUSTRALIA  BILL : 

Resumption  of  consideration  of  Bill  in  Committee, 
pursuant  to  adjournment  at  Sydney,  6. 

Preliminary  Provisions. 

Preamble—  "  Whereas  the  peopleof  \here  name, 
the  colonies  which  have  adopted  the  Consti- 
tution] have  agreed,"  &c,  1732.  Amend- 
ment by  Mr.  Glynn  to  insert,  before  "have 
agreed,"  the  words  "  humbly  relying  upon 
the  blessing  of  Almighty  God,"  1732; 
agreed  to,  1741. 

Title  agreed  to,  1741. 

Clause  3  of  covering  clauses — (Proclamation 
of  "  The  Commonwealth  of  Australia "), 
reconsidered,  1746,  1920  Amendment  by 
Mr.  Symon  for  the  omission  of  the  words 
"The  Commonwealth  of,"  1746,  1920; 
negatived,  1750,  1921.  Amendment  by 
Mr.  Reid  enabling  the  Queen  at  any  time 
after  the  issue  of  proclamation  to  appoint 
a  Governor-General,  1921.  V  umal  amend- 
ment by  Mr.  Barton  on  Mr.  Reid'a  amend- 
ment) tgreed  to,  1922  Amendment,  as 
amended,  agreed  to,  1922. 
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COMMONWEALTH  OF  AUSTRALIA  BILL: 

New  clause  6a — (re  Colonial  Boundaries  Act), 
proposed  by  Mr.  O'Connor  in  covering 
clauses,  1826  ;  agreed  to,  1827. 

Chapter  I. — The  Parliament. 
Part  II.— The  Senate. 

Clause  9— (The  Senate),  reconsidered,  1922. 
Amendment  by  Mr.  Isaacs  re  people  of 
state  voting  in  separate  electorates,  1922 ; 
amendment  negatived,  1928. 

Clause  10 — (The  Parliament).  Amendment  by 
Mr.  O'Connor  for  omission  of  second  para- 
graph (re  manner  of  conducting  elections), 
agreed  to,  1827  ;  clause,  as  amended,  agreed 
to,  1827. 

Clause  13— (Retirement  of  members  of  Senate), 
reconsidered,  1928.  Amendment  by  Mr. 
Deakin  re  division  of  Senate  by  lot  into  two 
classes  with  regard  to  date  of  retirement, 
1928  ;  agreed  to,  1929. 

Part  III. — The  House  of  Representatives. 

Clause  24— (Constitution  of  House  of  Repre- 
sentatives), 1827.  Amendment  by  Mr. 
O'Connor  agreed  to,  1827-8. 

New  clause 24a— (House  of  Representatives), 
1828.  Amendment  by  Sir  George  Turner 
(re  quota),  1829  ;  amendment  negatived, 
1837  ;  clause  agreed  to,  1838. 

Clause  25 — (Provisions  for  case  of  persons  not 
allowed  to  vote),  struck  out,  1828. 

Clause  26— (Mode  of  calculating  number  of 
members),  struck  out,  1838. 

Clause  27— (Representatives  in  first  Parlia- 
ment), 1838.  Amendment  by  Mr.  O'Con- 
nor agreed  to,  1838  ;  clause,  as  amended, 
agreed  to,  1838. 

Clause  28— (Increase  of  number  of  House  of 
Representatives).  Motion  by  Mr.  O'Con- 
nor for  omission  of  clause,  1838  ;  motion 
negatived,  and  clause  agreed  to,  1840. 

Clause  29 — (Electoral  divisions),  formally 
amended,  and  agreed  to,  1840. 

Clause  41  -  (Writs  for  general  election  of  House 
of  Representatives),  reconsidered,  1929. 
Amendment  by  Dr.  Cockburn  for  dissolu- 
tion of  the  House  of  Representatives  by 
Governor-General  in  Council  instead  of 
Governor-General,  1929;  agreed  to,  1931. 

Clause  42 — (Continuance  of  existing  laws  until 
the  Parliament  otherwise  provides),  struck 
out,  1840. 

Part  IV. — Provisions  relating  to  both  Houses. 

Clause  44a— (Right  of  electors),  1840;  for- 
mally amended,  and  agreed  to,  1855. 

New  clause  44aa— (Laws  relating  to  elec- 
tions), proposed  by  Mr.  Barton,  and  agreed 
to,  1855. 

Clause  45— (Disqualification  of  members),  re- 
considered, 1931.  Amendment  by  Mr. 
Carruthers  for  omission  of  words  dis- 
qualifying any  person  who  "is  an  undis- 
charged bankrupt  or  insolvent,"  1932; 
amendment  negatived,  1941.  Amendment 
by  Sir  John  Forrest  to  omit  proposed  dis- 
qualification "  of  any  of  the  Queen's  Minis- 
ters in  a  state  from  being  a  member  of  the 
Senate  or  House  of  Representatives,"  1941  ; 
agreed  to,  1942. 


COMMONWEALTH  OF  AUSTRALIA  BILL: 
Clause  46  -(Places  of  senators  or  members  of 
the  House  of  Representatives  to  become 
vacant  on  happening  of  certain  disqualifica- 
tions), reconsidered,  1942.  Formal  amend- 
ment by  Mr.  Barton  agreed  to,  1945. 
Amendment  by  Mr.  Reid  disqualifying  any 
member  of  either  House  on  accepting  any 
honorarium  for  work  done  in  Parliament  on 
behalf  of  any  person,  1945 ;  amendment 
amended  and  agreed  to,  1947. 

Part  V. — Poivers  of  the  Parliament. 
Clause    52 — (Powers    of     the     Parliament). 

Sub-section  1 — (Regulation  of  trade  and 
commerce),  reconsidered,  1947.  Amend- 
ment by  Mr.  Glynn  defining  waters  to  be 
deemed  navigable  for  trade  and  com- 
merce, 1947;  consideration  of  sub-section 
postponed,  1955;  sub-section  agreed  to, 
1990.     (See  also  under  sub-section  31.) 

Sub-section  2  (Taxation),  reconsidered,  1990, 
2397 ;  amendment  by  Mr.  Barton  to 
prevent  discrimination  "between  states 
or  parts  of  states,  or  between  persons  or 
things  passing  from  one  state  to  another," 
agreed  to,  2397.  Amendment  proposed 
by  Mr.  Howe  for  insertion  of  new  sub- 
section giving  the  Parliament  power  to 
make  laws  with  respect  to  invalid  and  old- 
age  pensions,  6;  negatived,  29.  Amend- 
ment again  proposed,  1991  ;  carried, 
1996. 

Sub-section  8 — (Navigation  and  shipping), 
reconsidered,  1955.  Amendment  by  Mr. 
Carruthers  to  render  the  utilization  of 
waters  of  rivers  for  navigation  subordi- 
nate to  the  conservation  of  such  waters, 
1955.  Amendment  by  Mr.  Isaacs  to  in- 
sert, after  "conservation,"  in  Mr.  Car- 
ruthers' amendment,  the  words  "and  to 
the  use  for  irrigation  purposes,"  1958. 
Amendment  by  Mr.  Gordon  for  the 
addition  to  the  sub-section  of  words 
providing  for  a  basis  of  just  distribution 
of  waters  to  the  several  states,  1970.  Mr. 
Isaacs'  amendment  withdrawn,  1978. 
Further  amendment  by  Mr.  Trenwith  on 
Mr.  Carruthers'  amendment,  1978  ;  Mr. 
Trenwith's  amendment  negatived,  1988. 
Mr.  Carruthers'  amendment  withdrawn, 

1989.  Amendment  by  Mr.  Reid  pro- 
viding for  the  non-abridgment  of  the 
rights  of  a  state  or  its  citizens  to  the 
use  of  the  waters  of  rivers  for  conserva- 
tion and  irrigation,  1989.  Amendment 
by  Sir  John  Downer  for  the  insertion  of 
"reasonable"  before  "use,"  1989;  Sir 
John   Downer's   amendment   agreed    to, 

1990.  Mr.  Reid's  amendment,  as 
amended,  agreed  to,  1990. 

Sub-section  12 — "Fisheries  and  waters 
beyond  territorial  limits,"  reconsidered, 
1855.  Amendment  by  Mr.  Barton  for  the 
insertion,  before  "fisheries,"  of  "Sea," 
and  the  omission  of  "  beyond  territorial 
limits,"  1855,  1872.  Amendment  nega- 
tived, 1874. 

Amendment  by  Dr.  Quick  for  the  insertion 
of  the  following  new  sub-section  :  —  "21a 
—  Commonwealth  citizenship,"  1750;  ne- 
gatived, 1768. 
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Sub-section  25 — "The  service  and 

tion  throughout  t  he  ( 'ommonu 'calth  of  t  he 
civil  and  criminal  prooeai  and  judgment* 
of  the  courts  of  the  states.  amend* 
menitogaeeted  by  the  Legislative  Assem- 
bly of  New  South  Wales  to  omit  the 
words  "  throughout  t  lit-  Commonwealth," 
negatived,  29.  Subjection  agreed  to, 
29. 

Sub-section  26 — "  Recognition  throughout 
the  Commonwealth  of  the  laws,  the 
public  aetl  and  records,  and  the  judicial 
proceedings  of  the  states,"  agreed  to,  29. 

Su  1 1. sect  ion  27 — "Immigration  and  emigra- 
tion," agreed  to,  29. 

Sub-section  28—  "Influx  of  criminals." 
Amendment  suggested  by  the  Legislative 
Council  and  Legislative  Assembly  of 
New  South  Wales  to  insert,  after 
"criminals,"  "lunatics,"  30.  Amend- 
ment suggested  by  Legislative  Council  of 
Tasmania  to  insert  "paupers  and  luna- 
tics "  after  "criminals,"  30.  Amend- 
ments negatived,  and  sub-section  agreed 
to,  30. 

Sub-section  29 — "  External  affairs  and 
treaties."  Amendment  suggested  by 
Legislative  Council  of  New  South 
Wales  to  omit  "and  treaties,"  30. 
Amendment  agreed  to,  30. 

Sub-section  30— "The  relations  of  the 
Commonwealth  to  the  islands  of  the 
Pacific,"  agreed  to,  30. 

Sub-section  31 — "The  control  and  regula- 
tion of  the  navigation  of  the  River 
Murray,  and  the  use  of  the  waters 
thereof,  from  where  it  first  forms  the 
boundary  between  New  South  Wales 
to  the  sea. "  Amendment  suggested  by 
the  Legislative  Council  of  South  Australia 
to  omit  "river,"  and  insert  "rivers." 
Amendment  discussed,  31,  63,  124; 
withdrawn,  125.  Further  consideration 
of  sub-section  postponed,  150.  Amend- 
ment by  Mr.  Glynn  for  the  substitution 
of  the  following  sub-section  : — "  The 
maintenance  and,  with  the  concurrence  of 
the  riparian  states,  the  improvement  of 
the  navigability  of  the  Rivers  Murray  and 
Darling,"  376 ;  amendment  suggested  by 
Mr.  Higgins,  400  ;  by  Mr.  Isaacs,  418 ;  by 
Mr.  Symon,  437  ;  sub-section  31  struck 
out,  480 ;  Mr.  Glynn's  amendment  further 
discussed,  480-81 ;  Mr.  Glynn's  amend- 
ment withdrawn,  482.  Amendment  by  Mr. 
Isaacs  to  insert  the  following  new  sub- 
section in  lien  of  sub-section  31  struck 
out : — ' '  The  navigability  of  rivers  which, 
by  themselves  or  in  connexion  with  other 
rivers,  are  in  fact  permanently  or  inter- 
mittent ly  navigable  for  trade  and  com- 
merce with  other  countries  or  among  the 
several  Btatee,"  486  ;  amendment  by  Mr. 
Symon  to  insert  at  beginning  of  proposed 
new  sub-section  the  words — "  Without 
limiting  sub-section  1,"  485  ;  Mr.  Isaacs' 
and  Mr  Syuion's  amendments  withdrawn, 
497-  Amendment  by  Mr.  Isaacs  again 
proposed,  with  the  addition  of  the  follow- 
ing words: — "  Rut  so  that  no  state  shall 
be  prevented  from  using  any  of  the 
waters  of  such  rivers  for  the  purposes  of 
conservation  and  irrigation  to  such  extent 
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in  the  opinion  of  the  Inter-State  Com- 
mission, is  not  unjust  or  unreasonable, 
having  regard  to  the  needs  and  require- 
ments of  any  other  state  for  such  pur- 
poses,"   498;     Mr.    Symon'l    amendment 

again  proposed  LQ6;  Mi.  Symon's  amend- 
ment on  Mr.  Isaacs'  amendment  agreed 
to,  513.  Amendment  by  Mr.  Higgins  to 
inaert  after  the  word  "The,"  at  com- 
mencement of  Mr.  Isaacs'  amendment, 
the  words — "adjustment  of  riparian 
claims  as  between  states  as  to  all  w 
which  in  the  course  of  their  flow,  or  after 
joining  other  waters,  touch  more  than  one 
state,"  513 ;  Mr.  Higgins'  amendment 
negatived,  518.  Amendment  by  Sir 
George  Turner  for  the  omission  from  Mr. 
Isaacs'  proposed  new  sub-section  of  the 
words — "  in  the  opinion  of  the  Inter- 
State  Commission  is  not  unjust  or 
unreasonable,"  with  a  view  to  the  sub- 
stitution of  the  word  • '  Parliament,"  520  ; 
Sir  George  Turner's  amendment  nega- 
tived, 522.  Amendment  by  Mr.  Symon 
for  the  insertion  in  the  proposed  new 
sub-section,  after  "  unreasonable,"  of  the 
following  words  : — "or  in  the  opinion  of 
the  Parliament  is  not  unjust  or  unreason- 
able," carried,  523.  Amendment  by  Mr. 
Glynn  for  the  addition  to  the  proposed 
new  sub-section  of  the  words — ' '  Provided 
that  nothing  in  this  sub  section  shall  be 
considered  as  making  mandatory  the  pro- 
visions of  section  96,"  533 ;  negatived, 
535.  Proposed  new  sub-section  nega- 
tived, 535.  Amendment  by  Mr.  Glynn 
for  the  insertion  of  the  following  new 
sub-section  : — "  For  the  purposes  of  sub- 
section (1)  waters  shall  be  deemed  navi- 
gable for  trade  and  commerce  which  are, 
in  fact,  navigated  continuously  or  at 
times  for  trade  and  commerce  with  other 
nations  or  among  states,  either  by  them- 
selves or  by  their  connexions  with  other 
waters,"  536.  Amendment  withdrawn, 
537.  Amendment  by  Mr.  Higgins  for  the 
insertion  of  the  following  sub-section  in 
lieu  of  sub-section  31  : — "To  secure  the 
navigability  of  all  waters  so  far  as  in  fact 
navigable  which  in  the  course  of  their 
flow,  or  after  joining  other  waters,  touch 
more  than  one  state,"  537.  Amendment 
negatived,  546.  Amendment  by  Mr. 
McMillan  for  the  insertion  of  the  follow- 
ing new  sub-section:  —  "The  Rivers 
Murray  and  Darling  so  far  as  may  be 
necessary  to  the  maintenance  and.improve- 
ment  of  their  navigability,  but  so  that 
no  state  interested  shall  be  prevented 
from  using  any  of  the  waters  of  such  rivers 
for  the  purposes  of  conservation  and 
irrigation,"  546.  Amendment  by  Mr. 
Symon  for  the  insertion,  after  "from  "  in 
proposed  new  sub-section,  of  the  words 
"the  reasonable  use  of,"  547.  Mr. 
Symon's  amendment  carried  by  casting 
vote  of  Chairman,  54!>.  Mr.  McMillan's 
amendment  negatived,  560.  New  sub- 
section proposed  by  Mr.  Symon  ruled  out 
of  order,  562.  Amendment  by  Mr.  Glynn 
for  the  insertion  of  the  following  new 
sub  section  : — "For  the  purposes  of  sub- 
section    (1)    waters     shall     be    deemed 
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navigable  for  trade  and  commerce  which, 
either  by  themselves  or  by  their  con- 
nexions with  other  waters,  are  in  fact 
navigable  permanently  or  intermittently 
for  trade  and  commerce  with  other 
nations  or  among  the  several  states," 
564  ;  agreed  to,  565.  Amendment  by  Mr. 
Reid  for  the  addition  to  the  new  sub- 
section of  the  following — "If  any  question 
arises  between  the  Commonwealth  and  a 
state,  or  between  the  Commonwealth  and 
a  citizen,  concerning  the  navigation  of  a 
river  and  the  use  of  the  waters  thereof  for 
purposes  of  irrigation  or  water  conserva- 
tion, the  maintenance  and  improvement 
of  navigation  shall  be  taken  to  be  sub- 
servient to  the  maintenance  and  extension 
of  works  of  irrigation  or  water  conserva- 
tion," 565  ;  Mr.  Reid's  amendment  with- 
drawn, 572.  Amendment  by  Mr.  Reid 
for  the  addition  to  the  sub-section  of  the 
following  words: — "But  no  state  or  citizen 
shall  be  prevented  from  using  any  of  such 
waters  for  purposes  of  irrigation  or  water 
conservation,"  572.  Amendment  by  Mr. 
Wise  for  the  addition  to  the  proposed  sub- 
section of  the  following: — "Nothing  in 
this  Constitution  shall  affect  the  exclusive 
right  of  each  state  to  legislate  upon  the 
subjects  of  water  conservation  and  irri- 
gation within  its  own  territory,"  588. 
Amendments  discussed,  594.  Mr.  Reid's 
amendment  amended  so  as  to  read  as  fol- 
lows : — "  But  no  state  shall  be  prevented 
from  using  or  authorizing  the  use  of  any 
of  such  waters  for  purposes  of  irrigation 
or  water  conservation,"  622.  Motion  by 
Mr.  Barton  to  report  progress  so  as  to 
enable  an  instruction  to  be  given  to  the 
committee  by  the  Convention  ;  agreed 
to,  623.  Motion  by  Mr.  Barton  (in  Con- 
vention) for  suspension  of  standing  orders, 
623  ;  agreed  to,  625.  Motion  by  Mr. 
Barton  (in  Convention) — "  That  it  be 
an  instruction  to  the  committee  to  have 
power  to  reconsider  immediately  an 
amendment  of  clause  52,"  625;  agreed 
to,  626.  Motion  by  Mr.  Barton  (in 
committee)  that  the  amendment  (Mr. 
Glynn's)  made  in  sub-section  31  be  re- 
considered, 626.  Mr.  Reid's  amendment 
withdrawn,  631.  Mr.  Barton's  motion 
agreed  to,  631.  Motion  by  Mr.  Barton 
for  the  striking  out  of  the  new  sub- 
section inserted  at  the  instance  of  Mr. 
Glynn,  631  ;  Mr.  Glynn's  new  sub-section 
struck  out  by  casting  vote  of  Chairman, 
636 ;  amendment  by  Sir  George  Turner 
for  the  addition  to  the  clause  of  the 
following  : — "That  no  state  shall  be  pre- 
vented from  using  or  authorizing  the  use 
of  any  of  the  waters  of  navigable  rivers 
for  purposes  of  irrigation  or  water  con- 
servation, 636  ;  discussed,  636  ;  motion 
by  Mr.  Dobson — "That  the  committee 
do  now  divide,"  negatived,  640 ;  Sir 
George  Turner's  amendment  negatived, 
642;  clause  52,  as  amended,  agreed  to, 
642. 
Amendment  by  Mr.  Barton  for  the  insertion 
of  the  following  new  sub-section  after  sub- 
section 31 : — "The  acquisition  of  property 
on  just  terms  from  any  state  or  persons 
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for  the  purposes  of  the  Commonwealth," 
151.     Amendment  withdrawn,  154. 

New  sub-section  (re  acquisition  of  property 
from  any  state  or  person)  proposed  by  Mr. 
O'Connor,  and  agreed  to,  1874. 

Sub-section  32—"  The  control  of  railways 
with  respect  to  transport  for  the  military 
purposes  of  the  Commonwealth. "  Amend- 
ment suggested  by  the  Legislative  Coun- 
cil of  New  South  Wales  to  insert,  after 
"transport,"  "  but  only,"  154.  Amend- 
ment negatived,  154.  Sub-section  agreed 
to,  154. 

Sub- section  33— "The  taking  over  by  the 
Commonwealth,  with  the  consent  of  the 
state,  of  the  whole  or  any  part  of  the 
railways  of  any  state  or  states  upon  such 
terms  as  may  be  arranged  between  the 
Commonwealth  and  the  state."  Amend- 
ment by  Mr.  Glynn  for  the  omission 
of  the  words  ' '  with  the  consent  of  the 
state,"  154.  Amendment  negatived,  163. 
Amendment  suggested  by  the  Legislative 
Council  of  Victoria  for  the  insertion,  after 
"state,"  of  the  words  "expressed  by 
Act  of  Parliament,"  163.  Amendment 
negatived,  163.  Sub-section  agreed  to, 
163. 

Amendment  by  Mr  Higgins  that  the  follow- 
ing new  sub-section  stand  after  sub-section 
33: — "Conciliation  and  arbitration  for 
the  prevention  and  settlement  of  indus- 
trial disputes  extending  beyond  the 
limits  of  any  one  state,"  180  ;  amend- 
ment discussed,  182  ;  agreed  to,  215. 

Sub-section  34 — "  Railway  construction  and 
extension  with  the  consent  of  any  state 
or  states  concerned."  Amendment  sug- 
gested by  the  Legislative  Council  of  New 
South  Wales  for  the  insertion  of  the 
words  "but  only"  after  "extension," 
163  Amendment  negatived,  163  Amend- 
ment by  Mr.  Barton  for  the  insertion, 
after  "  extension,"  of  the  words  "  in  any 
state,"  164.  Amendment  carried,  167  ; 
consequential  amendment  proposed  by 
Mr.  Barton  for  the  omission  of  the 
words  "  any  state  or  states  concerned," 
■with  a  view  to  the  substitution  of  the 
words  "that  state,"  167;  amendment 
temporarily  withdrawn,  175.  Amend- 
ment by  Mr.  Solomon  that  after  the 
words  "in  any  state  "  the  words  "the 
whole  of  the  railways  of  which  have 
been  taken  over  by  the  Commonwealth  " 
be  inserted,  173  ;  amendment  negatived, 
178.  Mr.  Barton's  amendment  re-pro- 
posed, 178 ;  amendment  agreed  to,  178. 
Amendment  by  Mr.  Solomon  for  the 
addition  to  the  sub-section  of  the  words 
"or  without  such  consent,  where  such 
railways  are  proposed  for  the  military 
defence  of  the  Commonwealth,"  179 ; 
amendment  withdrawn,  180. 

Sub-section  35 — "Matters  referred  to  the 
Parliament  of  the  Commonwealth  by  the 
Parliament  or  Parliaments  of  any  state 
or  states,"  215  ;  agreed  to,  225. 

Sub-section  36— (Exercise  of  legislative 
powers),  agreed  to,  226. 

Sub-section  37 — "Any  matters  necessary 
for,  or  incidental  to,  the  carrying  into 
execution  of  the  foregoing  powers  or  of 
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any  other  powers  vested  by  this  Consti- 
tution in  the  Parliament  <>r  the  E 
tire  Government  oi  fche  Commonwealth, 
or  in  any  department  or  officer  thereof." 
Amendment  by  Mr.  Barton  Uxt  the 
omission  of  sub-section  .">7,  and  the  substi- 
tution of  t lie  following  sub-section: — 
"  Any  matters  necessary  for,  or  inciden- 
tal to,  the  carrying  into  execution  of  any 
powers  vested  by  this  Constitution  in  the 
Parliament,  or  in  either  House  thereof, 
or  in  the  Government  of  the  Common- 
wealth, or  in  the  Federal  Judicature,  or 
in  any  department  or  officer  of  the 
Commonwealth,"  agreed  to,  227. 
Clause  53 — (Exclusive  powers  of  the  Par- 
liament). 

Sub-section  1 — "The  affairs  of  the  people 
of  any  race  with  respect  to  whom  it  is 
deemed  necessary  to  make  special  laws 
not  applicable  to  the  general  community  ; 
but  so  that  this  power  shall  not  extend  to 
authorize  legislation  with  respect  to  the 
affairs  of  the  aboriginal  native  race 
in  any  state,"  discussed,  227,  245. 
Amendment  by  Mr.  Deakin  for  the  omis- 
sion of  the  words  "The  affairs  of"  at  the 
beginning  of  the  sub-section,  252 ;  amend- 
ment carried,  255.  Amendment  by  Mr. 
Barton  for  the  omission  of  the  remainder 
of  the  sub-section,  agreed  to,  256. 

Subsection  2 — "  The  government  of  any 
territory  which  by  the  surrender  of  any 
state  or  states,  and  the  acceptance  of  the 
Commonwealth,  becomes  the  seat  of  go- 
vernment of  the  Commonwealth,  and  the 
exercise  of  like  authority  over  all  places 
acquired  by  the  Commonwealth,  with  the 
consent  of  the  state  in  which  such  places 
are  situate,  for  the  construction  of  forts, 
magazines,  arsenals,  dockyards,  quaran- 
tine stations,  or  for  any  other  purposes 
of  general  concern."  Amendment  by  Mr. 
Barton  for  the  omission  of  the  words  "  by 
the  surrender  of  any  state  or  states,  and 
the  acceptance  of  the  Commonwealth," 
257 ;  discussed,  257 ;  withdrawn,  261. 
Sub-section  reconsidered,  1874.  Amend- 
ment by  Mr.  O'Connor  agreed  to,  1874. 

Sub-section  3 — "Matters  relating  to  de- 
partments of  the  public  service  trans- 
ferred to  the  Commonwealth,"  agreed  to, 
262. 

Sub-section  4 — "Such  other  matters  as  are 
by  the  Constitution  declared  to  be  within 
the  exclusive  powers  of  the  Parliament," 
agreed  to,  262. 

Money  Bill*. 

Clause  54  —  Sub-section  4  —  Enabling  the 
Senate  "  at  any  stage "  to  return  to  the 
House  of  Representatives  a  Bill  which  it 
cannot  amend,  with  a  message  requesting 
an  omission  or  amendment,  reconsidered, 
1996.  Amendment  by  Mr.  Higgins  to  sub- 
stitute "at  once"  for  "at  any  stage," 
1997  ;  amendment  negatived,  1997-  Amend- 
ment by  Mr.  Reid  for  the  omission  of  the 
sub-section,  1997  ;  amendment  negatived, 
1999. 

Clause  55— (Appropriation  and  Tax  Bills), 
reconsidered,  1999.     Amendment  by   Mr. 
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Isaacs  for  insertion,  at  commencement  of 
sub-section  1— "Laws  imposing  taxation 
shall  deal  only  with  the  imposition  of  tax- 
ation," of  the  word  "Proposed,"  2003; 
amendment  negatived,  2055.  Amendment 
by  Mr.  Barton  for  the  insertion,  after  "  im- 
position," of  the  words  "and  collection," 
2056  ;  amendment  negatived,  2070.  Amend- 
ment by  Mr.  Isaacs  to  insert  "  Proposed" 
in  sub-section  2,  negatived,  2070.  Amend- 
ment by  Mr.  Deakin  to  enable  laws  impos- 
ing customs  and  excise  duties  to  be  included 
in  the  same  measure,  2071  ;  amendment 
negatived,  2075.  Amendment  by  Mr. 
Isaacs  to  insert,  "before  law,"  in  sub-section 
3 — "  The  law  which  appropriates  revenue  or 
moneys  for  theordinary  annual  services  of  the 
Government  shall  deal  only  with  such  ap- 
propriation, "  the  word  "proposed,"  2075  ; 
amendment  carried,  2076.  Amendment  by 
Mr.  Deakin,  2077  ;  negatived,  2082. 
Amendment  by  Mr.  Higgins,  2082  ;  with- 
drawn, 2085.  Amendment  by  Mr.  Reid  re 
non- invalidation  of  portion  of  a  law  not 
infringing  the  prohibitions  of  the  clause, 
2085 ;  withdrawn,  2088.  Amendment  in 
amended  form  again  proposed  by  Mr.  Reid, 
2089  ;  negatived,  2095.  Clause,  as  amended, 
carried,  2096.  Clause  reconsidered,  2415  ; 
amendment  by  Mr.  Reid  for  the  addition 
to  sub-section  1  of  the  words  "and  any 
provisions  therein  which  do  not  deal  with 
the  imposition  of  taxation  shall  be  of  no 
effect,"  2415 ;  amendment  agreed  to, 
2415. 

Clause  56— (Money  Bills  to  be  preceded  by 
message),  reconsidered,  2096.  Amendment 
by  Mr.  Isaacs  requiring  Money  Bills  to  be 
originated  by  message  to  the  "  House  of 
Representatives,"  2096  ;  negatived,  2104. 

Clause  56b — (Dead-lock  provisions),  reconsi- 
dered, 2104.  Amendment  by  Mr.  Barton  for 
omission  of  first  paragraph,  2107.  Amend- 
ment by  Sir  John  Forrest  re  conference 
of  two  Houses,  2119;  negatived,  2123; 
first  paragraph  carried,  2134.  Amendment 
by  Mr.  Symon  on  second  paragraph,  2135  ; 
negatived,  2157.  Amendment  by  Mr. 
Barton,  2157.  Amendment  by  Mr.  Symon 
on  Mr.  Barton's  amendment,  2158.  Mr. 
Symon's  amendment  carried,  2170.  Mr. 
Barton's  amendment,  as  amended,  agreed  to, 
2170.  Paragraph  2  further  discussed,  2172. 
Amendment  by  Mr.  Isaacs  (re  joint  sitting 
of  two  Houses),  2211  ;  withdrawn.  2213. 
Amendment  by  Mr.  Isaacs  {re  referendum), 
2214;  amendment  negatived,  2221.  Amend- 
ment by  Mr.  Solomon  2223  ;  withdrawn, 
2225.  Amendment  by  Mr.  Higgins  {re 
three-fifths  majority),  2225;  negatived, 
2221;.  Amendment  by  Mr.  Solomon,  2227  ; 
negatived,  2228.  Amendment  by  Mr. 
O'Connor,  2245;  Amendment  by  Mr. 
Glynn  on  Mr.  O'Connor's  amendment, 
2246.  Mr.  Glynn's  amendment  with- 
drawn, 2247.  Mr.  O'Connor's  amendment 
agreed  to,  2247  ;  progress  reported  to  enable 
all  instruction  to  be  given  to  the  com- 
mittee, 22  IS  :  committee  given  leave  to 
reconsider  clause  56b,  with  a  view  of 
omitting  the  first  paragraph,  2249  ;  first 
paragraph  struck  out,  2249 ;  clause,  as 
amended,  agreed  to,  2249. 
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Chapter  II. — The  Executive  Government. 

Clause  68 — (Command  of  naval  and  military 
forces  vested  in  Governor- General  as  the 
Queen's  representative),  reconsidered,  2249. 
Amendment  by  Mr.  Deakin  for  the  substi- 
tution of  "acting  under  the  advice  of  the 
Executive  Council"  for  "as  the  Queen's 
representative, "  2249 ;  negatived,  2264. 

Clause  69  — "On  the  establishment  of  the 
Commonwealth  the  control  of  the  fol- 
lowing departments  of  the  public  service 
in  each  state  shall  become  transferred  to 
the  Executive  Government  of  the  Common- 
wealth, that  is  to  say : — Customs  and 
Excise  :  Posts  and  Telegraphs  :  Naval  and 
Military  Defence  :  Ocean  Beacons  and 
Buoys,  and  Ocean  Light-houses  and  Light- 
ships :  Quarantine.  The  obligations  of  each 
state  in  respect  of  the  departments  trans- 
ferred shall  thereupon  be  assumed  by  the 
Commonwealth."  Amendment  suggested 
by  the  Legislative  Assembly  of  New  South 
Wales  to  omit  the  word  ' '  On  "  at  the  begin- 
ning of  the  clause,  and  to  substitute  the 
words  "  As  soon  as  practicable  after,"  262; 
negatived,  262.  Amendment  suggested  by 
the  Legislative  Council  of  New  South 
Wales  to  insert,  after  "  On,"  the  words  "a 
date  to  be  proclaimed  by  the  Governor- 
General  after,"  262 ;  agreed  to,  262. 
Amendment  by  Mr.  Barton  for  the  omis- 
sion of  the  words  "Executive  Government 
of  the,"  agreed  to,  263.  Amendment  by 
Dr.  Quick  for  the  omission  of  the  word 
"and"  after  "Posts,"  and  the  insertion 
after  "Telegraphs,"  of  the  words  "and 
Telephones,"  263.  Amendment  by  Sir 
John  Forrest  for  the  insertion,  after  the 
words  "Posts  and  Telegraphs,"  of  the  words 
"  outside  the  limits  of  any  state,  263 ; 
withdrawn,  264.  Dr.  Quick's  amendment 
agreed  to,  265.  Amendment  by  Mr.  Higgins 
for  the  omission  of  the  words  "the  obli- 
gations of  each  state  in  respect  of  the  de- 
partments transferred  shall  thereupon  be 
assumed  by  the  Commonwealth,"  agreed  to, 
265. 

Clause  70— (Powers  under  existing  law  to  be 
exercised  by  Governor-General  with  advice 
of  Executive  Council),  agreed  to,  2264. 

Chapter  III. — The  Federal  Judicature. 

Clause  71 — "The  judicial  power  of  the  Com- 
monwealth shall  be  vested  in  one  Supreme 
Court,  to  be  called  the  High  Court  of  Aus- 
tralia, and  in  such  other  courts  as  the  Par- 
liament may  from  time  to  time  create  or 
invest  with  federal  jurisdiction.  The  High 
Court  shall  consist  of  a  Chief  Justice  and 
so  many  other  Justices,  not  less  than  four, 
as  the  Parliament  may  from  time  to  time 
prescribe."  Amendment  suggested  by  the 
Legislative  Council  of  South  Australia  to  in- 
sert at  commencement  of  clause  ' '  Until  Par- 
liament otherwise  provides,"  265  ;  amend- 
ment negatived,  285.  Amendment  suggested 
by  Legislative  Council  of  South  Australia 
to  insert  after  "a"  (line  7)  "Judge  from  the 
Supreme  Court  of  each  state,  one  of  whom 
shall  act  as  Chief  Justice,"  285  ;  amend- 
ment negatived,  285.  Amendment  by  Mr. 
Glynn    for    the    insertion,  after     ' '  and " 
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(line  7),  of  the  words  "  until  Parliament 
shall  otherwise  provide,  the  Chief  Justices 
of  the  states,"  285  ;  amendment  negatived, 
285.  Amendment  suggested  by  the  Legis- 
lative Assembly  of  New  South  Wales,  the 
Legislative  Assembly  of  Victoria,  and  the 
Legislative  Council  of  Tasmania,  for  the 
omission  of  the  words  "  not  less  than  four," 
discussed  285,  295 ;  amendment  for  the 
omission  of  the  words  "not  less  than," 
negatived,  306.  Amendment  by  Mr.  Holder 
that  "two"  be  inserted  after  "not  less 
than,"  carried,  306.  Amendment  by  Mr. 
Holder  to  insert  after  "two"  the  words 
"  nor  more  than "  306  ;  negatived,  308. 
Amendment  for  omission  of  "four,"  agreed 
to,  308 ;  clause,  as  amended,  agreed  to, 
308. 

Clause  72 — "The  Justices  of  the  High  Court 
and  of  the  other  courts  created  by  the 
Parliament :  1.  Shall  hold  their  offices 
during  good  behaviour  :  2.  Shall  be  ap- 
pointed by  the  Governor-General  in  Coun- 
cil :  3.  Shall  not  be  removed  except  for 
misbehaviour  or  incapacity,  and  then  only 
by  the  Governor-General  in  Council,  upon 
an  address  from  both  Houses  of  the  Parlia- 
ment in  the  same  session  praying  for  such 
removal :  4.  Shall  receive  such  remunera- 
tion as  the  Parliament  may  from  time  to 
time  fix  ;  but  such  remuneration  shall  not 
be  diminished  during  their  continuance  in 
office."  Amendment  suggested  by  the 
Legislative  Assembly  of  Victoria  to  insert, 
after  "  shall"  (line  3),  the  words  "have  such 
qualification  as  the  Parliament  may  pre- 
scribe, and  shall,"  308 ;  amendment 
negatived,  311.  Amendment  suggested 
by  the  Legislative  Assembly  of  Victoria  to 
insert,  after  behaviour,  the  words  "  but  may 
be  removed  by  the  Governor-General  in 
Council  upon  an  address  from  both  Houses 
of  the  Parliament  in  the  same  session  pray- 
ing for  such  removal,"  311  ;  amendment 
discussed,  31 1.  Sub-sections  1  and  2  agreed 
to  and  ordered  to  be  transposed,  316. 
Amendment  suggested  by  the  Legislative 
Assembly  of  New  South  Wales  and  the 
Legislative  Council  of  Tasmania,  to  omit 
from  sub- section  3  the  words  "  for  mis- 
behaviour or  incapacity,  and  then  only," 
317  ;  agreed  to,  318.  Amendment  by  Mr. 
Barton  for  the  addition  to  sub-section  3  of 
the  words  "upon  the  grounds  of  proved 
misbehaviour  or  incapacity,"  agreed  to  318. 
Clause,  as  amended,  agreed  to,  318. 

Clause  73 — (Extent  of  judicial  power),  318. 
Sub-section  7,  providing  that  the  judicial 
power  should  extend  to  all  matters  "  in 
which  a  writ  of  mandamus  or  prohibition 
is  sought  against  an  officer  of  the  Com- 
monwealth," struck  out,  321  ;  clause,  as 
amended,  agreed  to,  322.  Clause  recon- 
sidered, 1875.  Amendment  by  Mr.  Barton 
for  insertion  of  new  sub-section  (re  writ  of 
mandamus  or  prohibition  or  injunction 
against  an  officer  of  the  Commonwealth), 
1875 ;  agreed  to,  1885.  Amendment  by  Mr. 
Barton  for  addition  to  sub-section  8,  agreed 
to,  1885  ;  clause  again  reconsidered,  2268. 
Amendment  by  Mr.  Reid  to  add  new  sub- 
section— "Arising  under  section  101  of  this 
Constitution,"  2268-9  ;  withdrawn,  2275. 
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New  clause  73a — (Enabling  proceeding!  to  be 
taken  against  the  Commonwealth  or  any 
i,  proposed  by  Mr.  Glynn,  1653. 
Amendment  by  Mr.  O'Connor,  1678; 
amendment  agreed  to,  1079.  Clause,  as 
amended,  agreed  t<>,  1679. 

Clause  74 — "  The  High  Courl  shall  have  juris- 
diction, with  such  exception!  and  subject 
to  such  regulations  as  tne  Parliament  may 
from  time  to  time  prescribe*  to  hear  and 
determine  appeal!  from  all  judgments, 
decrees,  order!,  and  sentences  of  any  other 
federal  court,  or  court  exercising  federal 
jurisdiction,  or  of  the  Supreme  Court  of 
any  state,  whether  any  such  court  is  a 
court  of  appeal  or  of  original  jurisdiction  ; 
and  the  judgment  of  the  High  Court  in  all 
such  cases  shall  he  final  and  conclusive. 
Until  the  Parliament  otherwise  provides, 
the  conditions  and  restrictions  on  appeals 
to  the  Queen  in  Council  from  the  Supreme 
Court!  of  the  several  states  shall  be  applic- 
able to  appeals  from  them  to  the  High 
Court."  Amendment  suggested  by  the 
Legislative  Assembly  of  New  South  Wales 
to  insert,  after  "jurisdiction"  (lines  1-2), 
the  words  "where  the  parties  consent, "  322 ; 
amendment  negatived,  331;  amendment  by 
Mr.  Glynn  for  the  omission  of  the  words 
"with  such  exceptions,  and,"  331  ;  nega- 
tived, 332  ;  amendment  by  Mr.  Symon  for 
the  insertion,  after  "state,"  of  the  words 
* '  or  of  any  other  court  of  any  state  from 
which  an  appeal  now  lies  to  the  Queen 
in  Council,"  332;  agreed  to,  333;  amend- 
ment suggested  by  the  Legislative  Councils 
of  New  South  Wales  and  Victoria  to  omit 
the  words  "and  the  judgment  of  the  High 
Court  in  all  such  cases  shall  be  final  and 
conclusive,"  negatived,  333  ;  amendment 
by  Sir  George  Turner  to  insert,  after  "con- 
clusive," the  words  "  saving  in  cases  where 
an  appeal  may  be  allowed  either  by  the 
Queen  in  Council  or  the  High  Court," 
336  ;  amendment  on  Sir  George  Turner's 
amendment,  by  Mr.  Wise,  to  omit  all  the 
words  after  "saving,"  with  a  view  to 
insert  "  any  right  which  Her  Majesty  may 
be  graciously  pleased  to  exercise  by  virtue 
of  Her  Royal  prerogative,"  340 ;  Mr. 
Wise's  amendment  agreed  to,"  347  ;  Sir 
George  Turner's  amendment  negatived, 
347  ;  clause,  as  amended,  agreed  to,  347  ;  re- 
considered, 1885;  clause  again  reconsidered, 
2276.  Amendment  by  Sir  George  Turner  to 
omit  sub-section  2  (Inter-StateCommission), 
2276;  negatived,  2285.  Amendment  by  Mr. 
Holder  to  provide  for  appeals  from  Inter- 
State  Commission  "on  questions  of  law 
only/'  2286  :  agreed  to  '2286.  Amendment 
by  Sir  Joseph  Abbott  for  addition  to  clause 
of  the  words  "saving  any  right  that  Her 
Majesty  may  be  pleased  to  exercise  by 
virtue  of  Her  Royal  prerogative,"  2286; 
amendment  carried.  2323.  Amendment  by 
Mr.  Glynn  to  enable  High  Court  to  hear 
any  appeals  allowed  by  the  law  of  the 
state  from  the  Supreme  Court  of  the  state, 
2323  ;  agreed  to,  2325.  Amendment  by 
Mr,  Symon  for  proviso  that  the  right  saved 
should  only  be  that  of  granting  special 
leave  to  appeal,  agreed  to,  2325  ;  clause 
again  reconsidered,  2419  ;   amendment  by 
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Mr.  Sy  in  on  for  omission  of  words  re  exercise 
of  Queen's  prerogative,  2419;  amendment 
withdrawn,  2422. 

New  clause  74a— (Pleas  re  laws  being  ultra 
vires),  proposed  by  Mr.  Gordon,  1679; 
negatived,  1690. 

Clause  75— (Noappeals  to  the  Queen  in  Council 
except  on  matter!  in  which  public  interests 
are  concerned),  347  ;  amendment  suggested 
by  the  Legislative  Council  of  New  South 
Wale!  in  favour  of  allowing  appeals,  nega- 
tived, 348  ;  clause  agreed  to,  348.  Clause 
reconsidered,  2325.  Amendment  by  Sir 
Joseph  Abbott  for  omitting  words  providing 
that  the  Queen  might  only  grant  leave  to 
appeal  to  the  Queen  in  Council  "in  any 
matter  in  which  the  public  interests  of  the 
Commonwealth,  or  of  any  state,  or  of  any 
other  part  of  Her  Majesty's  dominions  are 
concerned,"  2325;  agreed  to,  2326.  Amend- 
ment by  Mr.  Symon  for  inserting  in  provi- 
sion that  the  Queen  might  grant  leave  to 
appeal  to  the  Queen  in  Council  the  words  "in 
any  matter  not  involving  the  interpretation 
of  the  Constitution  of  the  Commonwealth 
or  of  a  state,"  2326.  Amendment  by  Mr. 
Barton  on  Mr.  Symon's  amendment  to  add 
the  words  "or  in  any  matter  involving 
the  interests  of  any  other  part  of  Her 
Majesty's  dominions,"  2331.  Mr.  Barton's 
amendment  agreed  to,  2333.  Mr.  Symon's 
amendment,  as  amended,  carried,  2335. 
Amendment  by  Mr.  Symon  prohibiting 
appeal  to  the  Privy  Council  from  the  High 
Court  in  any  matter  which  might  have 
been  taken  direct  to  the  Privy  Council  by 
way  of  appeal  in  the  first  instance,  2338  ; 
withdrawn,  2338.  Amendment  by  Mr. 
Symon  prohibiting  appellant  to  the  High 
Court  from  afterwards  appealing  to  the 
Privy  Council  in  the  matter  of  the  same 
appeal,  2338  ;  withdrawn,  2341.  Clause, 
as  amended,  carried,  2341.  Clause  recon- 
sidered, 2415  ;  clause  struck  out,  and  new 
clause  proposed  by  Mr.  Barton,  2415 ; 
amendment  by  Mr.  Glynn  on  new  clause, 
2416 ;  Mr.  Glynn's  amendment  negatived, 
2418;  new  clause  agreed  to,  2419;  question 
by  Mr.  Glynn,  2438. 

Clause  76— (Jurisdiction  of  courts),  agreed 
to,  348-9. 

Clause  77 — (Original  jurisdiction  of  High 
Court),  349  ;  sub-section  5,  giving  original 
jurisdiction  to  the  High  Court  in  cases  "in 
which  a  writ  of  mandamus  or  prohibition 
is  sought  against  an  officer  of  the  Com- 
monwealth," struck  out,  349  ;  clause,  as 
amended,  agreed  to,  349;  reconsidered, 
1894. 

Clause  78— (Number  of  Judges),  formally 
amended  and  agreed  to,  349-50. 

Clause  79— (Trial  of  all  indictable  offences 
shall  l)e  by  jury),  350  ;  amendment  sug- 
gested by  House  of  Assembly  of  South  Aus- 
tralia to  omit  the  words  "  shall  be  by  jury," 
350 ;  negatived,  353  ;  amendment  by  Mr. 
Higgins  for  the  insertion  in  the  portion  of 
the  clause  providing  for  every  trial  being 
held  in  the  state  in  which  the  offence  has 
been  committed  of  the  words  "unless 
Parliament  otherwise  provides,'"  353 ; 
negatived,  354  ;  clause,  as  amended,  agreed 
to,  354;  reconsidered,  1895. 
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Clause  80 — "No  person  holding  any  judicial 
office  shall  be  appointed  to  or  hold  the 
office  of  Governor-General,  Lieutenant- 
Governor,  Chief  Executive  Officer,  or 
Administrator  of  the  Government,  or  any 
other  executive  office."  Amendment  sug- 
gested by  the  Legislative  Assemblies  of 
New  South  Wales  and  Victoria  for  the 
omission  of  the  clause,  355;  discussed,  355  ; 
amendment  by  Mr.  Holder  for  the 
omission  of  the  words  "No  person  holding 
any  judicial,"  negatived,  369  ;  amendment 
by  Mr.  Holder  for  the  insertion,  after 
"judicial,"  of  the  words  "or  parliamen- 
tary," 370  ;  negatived,  375  ;  clause  agreed 
to,  375;  reconsidered,  1895,  2341;  amend- 
ment by  Mr.  Higgins  for  the  insertion,  after 
"judicial,"  of  the  words  "or  parliamen- 
tary," negatived,  2342  ;  clause  struck  out, 
2343. 

Chapter  IV.  — Finance  and  Trade, 
Clause  81 — "  All  revenues  raised  or  received 
by  the  Executive  Government  of  the  Com- 
monwealth, under  the  authority  of  this 
Constitution,  shall  form  one  Consolidated 
Revenue  Fund,  to  be  appropriated  for  the 
public  service  of  the  Commonwealth  in  the 
manner  and  subject  to  the  charges  provided 
by  this  Constitution,"  774.  Statement  by 
Mr.  Reid  in  exposition  of  new  clauses  pro- 
posed by  the  Finance  Committee  in  lieu  of 
financial  clauses  in  the  Bill,  774  ;  discussed 
783,  834,  877.  Amendment  suggested  by 
the  Legislative  Council  of  Tasmania  to 
insert,  after  "revenue,"  the  words  "and 
moneys,"  895 ;  negatived,  900.  Clause 
agreed  to,  900. 
Clause  82 — (Consolidated  Revenue  Fund  per- 
manently charged  with  expenses  of  collec- 
tion), 900  ;  amendment  suggested  by  Legis- 
lative Assembly  of  New  South  Wales  to 
omit  portion  of  clause  providing  that  the 
revenue  of  the  Commonwealth  should  in 
the  first  instance  be  applied  to  the  payment 
of  the  expenditure  of  the  Commonwealth, 
900  ;  amendment  negatived,  901  ;  clause 
agreed  to,  901. 
Clause  83 — ' '  No  money  shall  be  drawn  from 
the  Treasury  of  the  Commonwealth  except 
under  appropriation  made  by  law  and  by 
warrant  countersigned  by  the  Chief  Officer 
of  Audit  of  the  Commonwealth,"  901  ; 
amendment  by  Sir  George  Turner  to  omit 
all  the  words  after  "law,"  901;  amend- 
ment agreed  to  [incorrectly  reported  as 
negatived],  907 ;  clause  agreed  to,  909 ; 
reconsidered,  1896;  amendment  by  Mr. 
Barton  [re  expenditure  before  first  appro- 
priation), 1896  ;  amendment  amended  and 
agreed  to,  1899. 
Clause  84 — 

Paragraph  1 — ' '  The  Parliament  shall  have 
the  sole  power  and  authority,  subject  to 
the  provisions  of  this  Constitution,  to 
impose  customs  duties,  to  impose  duties 
of  excise,  and  to  grant  bounties  upon  the 
production  or  export  of  goods."  Amend- 
ment by  Mr.  Barton  to  insert,  at  the 
beginning  of  the  paragraph,  the  words 
"  After  uniform  duties  of  customs  have 
been  imposed,"  agreed  to,  909  ;  amend- 
ment   by    Mr.     Barton    to    substitute 
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"exclusive"  for  "the  sole,"  agreed  to, 
909  ;  amendment  suggested  by  the  Legis- 
lative Assembly  of  Victoria  to  omit 
"  and  to  grant  bounties  upon  the  pro- 
duction or  export  of  goods,"  910  ;  nega- 
tived, 936  ;  amendment  by  Sir  George 
Turner  for  the  addition  to  the  paragraph 
of  the  words — "  Provided  that  any  state 
may  grant  bounties  for  the  promotion  of 
agricultural,  horticultural,  viticultural, 
or  dairying  industries,  subject  to  the 
same  being  at  any  time  annulled  by  the 
Parliament,"  936  ;  withdrawn,  936  ; 
paragraph  agreed  to,  936. 

Paragraph  2 — "But  this  exclusive  power 
shall  not  come  into  force  until  uniform 
duties  of  customs  have  been  imposed  by 
the  Parliament,"  936  :  omitted,  938. 

Paragraph  3 — "  Upon  the  imposition  of 
uniform  duties  of  customs  all  laws  of  the 
several  states  imposing  duties  of  customs 
or  duties  of  excise,  and  all  such  law* 
offering  bounties  upon  the  production 
or  export  of  goods,  shall  cease  to  have 
effect,"  940.  Amendment  suggested  by 
the  House  of  Assembly  of  South  Austra- 
lia, to  insert,  after  "  customs  "  where  first 
occurring,  the  words  "and  excise,"  940  ; 
negatived,  942 ;  amendment  suggested  by 
the  Legislative  Assembly  of  Victoria  for 
the  omission,  after  "  laws,"  of  the  words 
' '  offering  bounties  upon  the  production 
or  export  of  goods,"  943;  negatived,  943. 
Paragraph  agreed  to,  943.  Amendment 
by  Mr.  Barton  for  insertion  of  new  para- 
graph, to  follow  paragraph  3  : — "  But  all 
grants  of  and  agreements  for  any  such 
bounty  made  by  or  under  the  authority 
of  the  Government  of  any  state  after  the 
30th  day  of  June,  1898,  shall  be  taken  to 
have  been  of  no  effect,"  943.  Amendment 
by  Mr.  Isaacs  to  insert,  at  the  beginning 
of  the  proposed  new  paragraph,  the  words 
' '  The  provisions  of  this  section  shall  not 
apply  to  any  grant  of  or  agreement  for 
any  such  bounty  made  by  or  under  the 
authority  of  the  Government  of  any  state 
before  the  30th  day  of  June,  1898,"  964. 
Mr.  Isaacs'  amendment  agreed  to,  964. 
New  paragraph,  as  amended,  agreed  to, 
964. 

Paragraph  4 — (Control  and  collection  of 
duties  of  customs  and  excise,  &c. ),  struck 
out,  965.  New  clause  in  substitution  of 
paragraph  4  agreed  to,  990.  New  clause 
reconsidered,  2343.  Amendment  by  Sir 
George  Turner  to  provide  that  the  section 
should  not  apply  to  any  bounty  granted 
by  a  state  "  with  the  consent  of  the  Go- 
vernor-General in  Council,  or  of  the  Par- 
liament of  the  Commonwealth,"  2343. 
Amendment  by  Mr.  McMillan  for  the 
omission  of  the  words  "  of  the  Governor- 
General  in  Council,  or,"  2348.  Mr. 
McMillan's  amendment  withdrawn,  2352. 
Amendment  by  SirJohn  Downer  to  sub- 
stitute, for  the  words  after  "consent," 
the  words  "of  both  Houses  of  Parliament 
expressed  by  resolutions,"  2352.  Sir  John 
Downer's  amendment  negatived,  2359. 
Amendment  by  Mr.  Higgins  for  addition 
to  Sir  George  Turner's  amendment  of 
proviso  ' '  that  the  bounty  or  aid  has  not 
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the  effect  of  derogating  from  the  freedom 
of  trade  or  commerce  among  the  « 
states,"  2360 ;  carried,  2363.     Statement 
by  Sir  George  Turner,  2363.     Progress 
reported  to  enable  an  instruction  to  be 
given  to  the  committee,  2364.  Committee 
instructed   that   they  have  leave  to  re- 
consider Immediately  clause  86b,  2864. 
Motion  by  Sir  John  Downer  for  omission 
of   all   the   words  from  the  clause  from 
"consent,"  and  the  substitution  of  the 
words  "of   both  Houses  of   the  Parlia- 
ment expressed  by  resolutions,"   2365  ; 
agreed  to,  2365.      Sir   George   Turner's 
amendment,  as  amended,  agreed  to,  2365. 
Paragraph  5 — "This  section  shall  not  apply 
to  bounties  or  aids  to  mining  for  gold, 
silver,    or    other   metals,"   965.     Verbal 
amendments  by  Mr.  O'Connor  agreed  to, 
!iii.-).     Amendment  by  Sir  George  Turner 
for  the  omission  of   all  the  words  after 
"  mining,"  965;  negatived,  968.   Amend- 
ment   by    Sir    George    Turner    for    the 
addition   of    the   words— "This   section 
is  not  to  apply  to  any  bounty  or  aid 
granted  by  any  state  with  the  consent  of 
the   Governor-General   in   Council  or  of 
the  Parliament  of  the  Commonwealth," 
969.    Amendment  by  Mr.  Higgins  to  add 
the    following    proviso    to    Sir    George 
Turner's  amendment: — "Provided  that 
the  bounty  or  aid  has  not  the  effect  of 
derogating   from    freedom    of    trade    or 
commerce  between  the  different  states  of 
the  Commonwealth,"  982.     Amendment 
by  Mr.  Dobson  for  the  omission  from  Sir 
George  Turner's  amendment  of  the  words 
"  or  of  the  Governor-General  in  Council, 
or,"  984.   Mr.  Dobson's  amendment  nega- 
tived,  985.      Mr.    Higgins'  amendment 
negatived,    987.      Sir    George   Turner's 
amendment  negatived,  987.     Clause,  as 
amended,  agreed  to,  990. 
Clause  85 — (Transfer  of  officers  to  the  Com- 
monwealth), 990.      Amendment  suggested 
by  the  Parliament  of  Tasmania  negatived, 
990.      Amendment  proposed  by   Sir  John 
Forrest  agreed  to,  991.     Amendment  sug- 
gested by  the  Legislative  Council  of  South 
Australia  re  pensions,  992 ;  negatived,  997. 
Clause,  as  amended,  agreed  to,  998  ;  recon- 
sidered,  1899  ;  clause  struck  out,  and  new 
clause  substituted,  1901. 
Clause  86— (Transfer  of  lands,  buildings,  ves- 
sels,   &c,    to    the    Commonwealth),    998. 
Amendment  suggested  by  the  Legislative 
Assembly  of  Western  Australia  that  only 
lands,  buildings,  &c,  "  exclusively"  used  in 
connexion  with  any  department  should  be 
taken  over   by    the   Commonwealth,   998 ; 
amendment  negatived,  1000.     Amendment 
suggested   by  the  House   of   Assembly  of 
South  Australia  to  provide  that  payments 
for  lands,  buildings,  &c. ,  taken  over  might 
be  made  by  the  assumption  by  the  Common- 
wealth  of  an  equivalent  part  of  the  public 
debt  of  the  state,  1001  ;  negatived,  1007 ; 
clause  agreed  to,  1007  ;  reconsidered,  1901; 
clause  stiuck  out,  and  new  clause  substi- 
tuted, 1901-6. 
Clause  87  — (Collection  of  existing  duties   of 
customs  and  excise),   1007  ;    clause   siruck 
out,  1011. 
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Clause    88— (Uniform     duties    of    customs), 

101  1    ;    el |  to,    Kill. 

Clause  89— "So  soon  as   uniform   duties   of 
enstomi  have  been  impoeed,  trade  and  Inter- 

course    throughout     the     Commonwealth, 
whether  by  means  of  internal  carriage  or 
ocean  navigation,  shall  be  absolutely  free," 
1014.   Amendment  suggested  by  Legislative 
Assembly  of   Western   Australia  to  substi- 
tute the  words   "between  the  states"  for 
"  throughout  the   Commonwealth,"   1014  ; 
agreed  to  1020.  Amendment  by  Mr.  Barton 
to  add  to  the  clause  the  words — "But  goods 
imported    into   any    state    before   uniform 
duties  of  customs  have  been  imposed,  ami 
thence  exported  into  another  state  within 
two    years  after    the  imposition   of   such 
duties,  shall  on  arrival  in  the  latter  state 
be  liable  to  the  duty  (if  any)  chargeable 
on  the  importation  of  such  goods  into  the 
Commonwealth,  less  the  duty  (if  any)  which 
was  paid  in  respect  of  the  goods  on  their 
importation  into  the  former  state,"  1020. 
Amendment  by  Mr.  Holder    for    the    in- 
sertion in  Mr.  Barton's  amendment,  aLer 
the  word  "  state  "  where  first  occurring,  of 
the  words  "  either  before  or  after  the  estab- 
lishment of    the    Commonwealth,"    1023  ; 
amendment  withdrawn,  1030.    Amendment 
by  Mr.  Holder  for  insertion  in  Mr.  Barton's 
amendment,  before  the  word  "state,"  of  the 
words  "  colony,  province,  or,"  1030  ;  agreed 
to,  1030.     Amendment  by  Sir  Philip  Fysh 
for  the   addition  to   Mr.  Barton's  amend- 
ment  of    the   following :—"  And   the   full 
amount  of  duty  chargeable  on  the  importa- 
tion  of    such   goods   under   the   Common- 
wealth Tariff  shall  be  taken  to  have  been 
collected  in  the  state  to  which  such  goods 
have  been  so  exported,"  1030  ;  withdrawn, 
1031.     Amendment  by  Mr.  Henry  to  omit 
from  Mr.   Barton's  amendment  the  word 
"two,"  with  a  view  to  substitute  "one," 
1035 ;  negatived,  1035.  Mr.  Barton's  amend- 
ment agreed   to,    1036.     Amendment   sug- 
gested by  Legislative  Assembly  of  Western 
Australia  re  permitting  states  to  regulate 
the  importation  of  opium  or  alcohol,  1036  ; 
negatived,  1036  ;  clause,  as  amended,  agreed 
to,  1036.  Clause  reconsidered,  2365 ;  amend- 
ment by   Mr.    Isaacs  for  insertion,   after 
"free,"  of  the  words    "from  taxation  or 
restriction,"  2365  ;  negatived,  2367. 
Clause  90— (Accounts  to  be  kept  until  uniform 
duties  of  customs  have  been  imposed),  1036. 
Amendment  by  Mr.  Reid  for  substitution 
of  new  clause  proposed  by  Finance  Com- 
mittee,   1037  ;  Finance  Committee's  clause 
agreed  to,   1039 ;  clause  reconsidered   and 
amended,   1906,  2375 ;   amendment  by  Sir 
Philip  Fysh,  2375  ;   amendment  negatived, 
2378 ;  new  clause  agreed  to,  2378. 
Clause  91— (Expenditure  of  Commonwealth), 

1039  ;  struck  out,  1041. 
Clause  91a— (Application  of  net  revenue  from 
Customs  and  Excise),  reconsidered,  2422; 
amendment  by  Mr.  Barton  for  insertion,  at 
commencement  of  clause,  of  the  words 
"  Until  the  imposition  of  uniform  duties  of 
customs,  and  for  five  years  thereafter," 
2424;  agreed  to,  2431  :  amendment  by  Mr. 
Brown  agreed  to,  2431. 
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New  clause  91a  proposed  by  Sir  Edward 
Braddon  (re  proportion  of  net  revenue  to 
be  applied  towards  expenditure  of  Com- 
monwealth), 2378  ;  carried,  2379. 

Clause  92 — (Payment  to  each  state  for  five 
years  after  uniform  Tariff),  1041.  Amend- 
ment by  Mr.  McMillan  to  substitute 
4 'three"  for  "  five,"  1043  ;  negatived,  1048. 
Amendment  by  Mr.  Reid  to  substitute 
clause  proposed  by  Finance  Committee, 
1042 ;  discussed,  1048,  1059 ;  amendment 
agreed  to,  1084. 

Clause  93  — (Distribution  of  surplus).  Amend- 
ment by  Mr.  Barton  to  give  effect  to 
Finance  Committee's  proposal  that,  "  after 
five  years  from  the  imposition  of  uniform 
duties  of  customs  all  surplus  revenue  over 
the  expenditure  of  the  Commonwealth 
shall  be  distributed  month  by  month 
amongst  the  several  states  on  the  basis 
which  the  Parliament  deems  fair,"  1085. 
Amendment  by  Mr.  Symon  to  insert,  before 
"  five  years,"  the  words  "not  less  than," 
1085.  Mr.  Symon's  amendment  withdrawn, 
1089.  Mr.  Barton's  amendment  carried, 
1089.  Amendment  by  Mr.  Glynn  for  the 
addition  to  Mr.  Barton's  amendment  of 
the  words — "After  the  expiration  of  ten 
years  from  the  imposition  of  uniform  duties 
of  customs,  all  surplus  revenue  over  the 
expenditure  of  the  Commonwealth  shall  be 
distributed  from  month  to  month  among 
the  several  states,  in  proportion  to  the 
numbers  of  their  people,  as  shown  from 
time  to  time  by  the  latest  statistics  of  the 
Commonwealth,"  1090  ;  amendment  nega- 
tived, 1099  ;  clause,  as  amended,  agreed  to, 
1099 ;  reconsidered,  2380  ;  amendment  by 
Mr.  Glynn,  2380  ;  negatived,  2381. 

New  clause  proposed  by  Mr.  Henry  (to  fol- 
low clause  93),  enabling  the  Parliament  to 
render  financial  aid  to  any  state,  1100  ; 
negatived,  1122.  Similar  clause  suggested 
by  Parliament  of  Tasmania,  negatived, 
1653. 

New  clause  proposed  by  Mr.  Barton  re 
customs  duties  in  Western  Australia,  1122. 
Amendment  by  Sir  John  Forrest,  1124; 
amendment  withdrawn,  1140.  Amendment 
by  Sir  George  Turner,  1140,  1146;  further 
amendment  by  Sir  John  Forrest,  1166  ; 
Sir  John  Forrest's  amendment  negatived, 
1190;  Sir  George  Turner's  amendment 
withdrawn,  1191.  Amendment  by  Mr. 
Deakin,  1191;  discussed,  1202;  Mr. 
Deakin's  amendment  withdrawn,  1211  ; 
further  amendment  by  Mr.  Deakin,  1211. 
Amendment  by  Sir  John  Downer  negatived, 
1233.  Amendment  by  Mr.  Symon,  1234  ; 
negatived,  1238.  Mr.  Deakin's  amend- 
ment carried,  1238.  Amendment  by  Mr. 
Glynn  for  addition  to  Mr.  Deakin's  amend- 
ment to  enable  the  Parliament  after  the 
expiration  of  one  year  from  the  adoption 
of  uniform  duties  to  repeal  the  provision, 
1241  ;  Mr.  Glynn's  amendment  negatived, 
1243;  clause,  as  amended,  carried,  1243; 
clause  reconsidered  and  amended,  1911  ; 
again  reconsidered,  2382 ;  amendment  by 
Mr.  Holder  prohibiting  a  lower  duty  being 
charged  on  goods  originally  imported  from 
beyond  the  Commonwealth  than  that 
charged  on  similar  goods  not  originally  so 
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imported,    2382 ;     amendment    agreed   to. 
2385. 

New  clause  proposed  by  Mr.  Isaacs  (re  keep- 
ing accounts  for  first  five  years  after  uni- 
form duties),  1244  ;  negatived,  1247. 

Clause  94 — (Audit  of  accounts),  agreed  to, 
1249. 

Clause  95 — (No  derogation  from  freedom  of 
trade),  1250.  Amendment  by  Mr.  Barton 
to  strike  out  clause,  with  view  of  substi- 
tuting a  new  clause,  1250  ;  discussed,  1262. 
Amendment  by  Mr.  Higgins  to  render  in- 
valid any  law  or  regulation  made  "  with  a 
view  of  attracting  trade  to  ports  of  one  state 
as  against  ports  of  another,"  1262,  1271  ; 
Mr.  Higgins'  amendment  negatived,  1318. 
Amendment  by  Mr.  Barton  for  the  substi- 
tution of  the  following  new  clause  (95a): — 
"The  Commonwealth  shall  not  give  pre- 
ference, by  any  law  or  regulation  of  com- 
merce or  revenue,  to  one  state  or  any  part 
thereof  over  another  state  or  any  part 
thereof,"  1319.  Amendment  by  Sir  John 
Downer  for  the  omission  from  proposed  new 
clause  of  the  words  ' '  The  Commonwealth 
shall  not  give  preference,"  with  the  view  of 
substituting  "Preference  shall  not  be 
given,"  1335-7  ;  clause  95  struck  out, 
1337;  Sir  John  Downer's  amendment  nega- 
tived, 1348  ;  amendment  by  Mr.  Higgins 
for  addition  to  Mr.  Barton's  proposed  new 
clause  for  the  purpose  of  prohibiting  the 
making  of  ' '  any  law  or  regulation  relating 
to  railway  rates  with  a  view  of  attracting 
trade  to  ports  of  one  state  as  against  ports 
of  another,"  1348  ;  Mr.  Higgins'  amend- 
ment carried,  1356 ;  amendment  by  Mr. 
Reid  to  provide  "  That  nothing  in  this 
Constitution  shall  be  taken  to  interfere 
with  the  power  of  any  state  or  authority 
constituted  by  a  state  to  arrange  rates 
upon  lines  of  railway  so  as  to  secure  pay- 
ment of  working  expenses  and  interest  on 
the  cost  of  construction,"  1357  ;  Mr.  Reid's 
amendment  negatived,  1369 ;  progress  or- 
dered to  be  reported  with  the  view  of 
obtaining  an  instruction  to  the  committee, 

1370  ;  motion  by  Mr.  Barton  (in  Conven- 
tion) for  an  instruction  to  the  committee 
enabling  them  to  postpone  the  considera- 
tion of  proposed  new  clause  in  substitution 
for  clause  95  until  after  the  consideration 
of  another  clause  to  be  proposed  in  substi- 
tution for  that  clause,  agreed  to,  1370  ; 
motion  by  Mr.  Barton  (in  committee)  for 
postponement  of  further  consideration  of 
proposed  new  clause  in  substitution  for 
clause  95  until  after  consideration  of  a  new 
clause  to  be  proposed  by  Sir  George  Turner, 
1370;  motion  by  Mr.  Reid  that  the  com- 
mittee reconsider  clause   95   as   amended, 

1371  ;  Mr.  Reid's  motion  withdrawn,  1371; 
Mr.  Barton's  motion  agreed  to,  1371  ;  new 
clause  (95b)  proposed  by  Sir  George  Turner, 
to  follow  clause  94 — "  The  Parliament  may 
make  laws  to  provide  for  the  execution  and 
maintenance  upon  railways  within  the 
Commonwealth  of  the  provisions  of  this 
Constitution  relating  to  trade  and  com- 
merce, and  to  forbid  such  preferences  or 
discriminations  as  it  may  deem  to  be  undue 
and  unreasonable,  or  to  be  unjust  to  any 
state,"   1372;    Sir    George    Turner's    new 
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clause  carried,   1408;  reconsidered,  struck 
out,  and  new   clause    substituted, 
motion  by  Mr.  Barton  for  reconsideration 

of  clause  !i.~>\  as  amended,  agreed  to, 
1408;  Mr.  Biggins'  amendment  (re  pre- 
ferentia]  railway  rates)  struck  oat,  L409; 
Mr.  Barton*i  proposed  new  clanse 
further  considered!,  1410;  amendment  by 
Mr.  O'Connor  for  the  addition  of  a  proviso 
that  "  nothing  in  this  Constitution  shall  be 
taken  to  render  unlawful  any  rate  of  a 
railway  the  property  <>f  a  state  upon  the 
ground  that  the  rate  is  unduly  low,"  1410  ; 
Mr.  O'Connor's  amendment  withdrawn  and 

re-proposed,  with  the  addition  of  the  words 
"  if  such  rate  is  imposed  for  the  development 
of  traffic  between  places  within  the  limits 
of  the  state,"  1420;  amendment  of  Mr. 
O'Connor's  amendment  suggested  by  Mr. 
Grant,  1443;  amendment  by  Mr.  Grant  for 
the  addition  of  the  words — "Nothing  in 
this  Constitution  shall  prevent  the  imposi- 
tion of  such  railway  rates  by  any  state  as 
may  be  necessary  for  the  development  of 
its  territory,  if  such  rates  apply  equally  to 
goods  from  other  states,"  1463  ;  amendment 
by  Sir  George  Turner  for  the  insertion, 
after  "may,"  in  Mr.  Grant's  amendment, 
of  the  words  "  in  the  opinion  of  the  Parlia- 
ment," 1476  ;  amendments  of  Sir  George 
Turner,  Mr.  Grant,  and  Mr.  O'Connor 
withdrawn,  1506 ;  proposed  new  clause 
agreed  to,  1506;  clause  struck  out,  2386; 
new  clause  substituted,  2386-90. 
New  clause  (95c)  proposed  by  Mr.  Grant : — 
' '  Nothing  in  this  Constitution  shall  prevent 
the  imposition  of  such  railway  rates  by  any 
state  as  may  be  necessary  for  the  develop- 
ment of  its  territory,  if  such  rates  apply 
equally  to  goods  from  other  states,"  1506  ; 
amendment  by  Sir  George  Turner,  for  the 
insertion,  after  "may,"  of  the  words  "in 
the  opinion  of  the  Parliament,"  150S ; 
amendment  by  Mr.  Holder,  on  Sir  George 
Turner's  amendment,  to  substitute  for 
"  Parliament  "  "  Inter  -  State  Commis- 
sion," 1509  ;  Mr.  Holder's  amendment 
agreed  to,  1509  ;  proposed  new  clause,  as 
amended,  carried,  1510  ;  clause  struck  out, 
2392  ;  new  clause  substituted,  2392-3. 
New  clause  (95d)  proposed  by  Mr.  Reid,  pro- 
viding that  "  due  consideration  shall  be 
given  to  the  financial  responsibility  in- 
curred in  connexion  with  the  construction 
and  working  expenses  of  state  railways," 
1510 ;  agreed  to,  1512.  Clause  recon- 
sidered, 2390 ;  incorporated  in  new  clause 
(95b)  proposed  by  Mr.  Barton,  2390  ; 
amendment  by  Mr.  Glynn  (for  Mr.  Higgins) 
rt  differential  railway  rates,  2390;  nega- 
tived, 2391  ;  amendment  by  Sir  George 
Turner  for  omission  of  reference  to  Inter- 
State  Commission  with  a  view  of  substitut- 
ing "the  Parliament,"  2391,  2431;  amend- 
ment negatived,  2392,  2434;  new  clause 
agreed  to,  2392,  2434. 
Clause  96—"  The  Parliament  may  make  laws 
constituting  an  Inter-State  Commission,  to 
execute  and  maintain  upon  railways  within 
the  Commonwealth,  and  upon  rivers  flow- 
ing through,  in,  or  between  two  or  more 
slates,  the  provisions  of  this  Constitution 
relating  to   trade  and   commerce,"    1523 ; 
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idment  suggested  by  House  of  Assembly 
I'h  Australia  to  omit  "  may  make  laws 
constituting,"  with  a  view  of  substituting 
"  shall  constitute,"  1512  j  amendment 
withdrawn,  1625;  amendment  by  Mi. 
-ton  to  insert  "There  shall  be  "  at  be- 
ginning of  elanse,  162S  ;  amendment  agreed 
to,  1535;  consequential  amendment  agreed 
to,  1535  ;  amendment  by  Dr.  Quick,  to 
strike  out  the  words  "  upon  railways," 
agreed  to,  1536  ;  amendment  by  Dr.  Quick, 
to  omit  the  words  "  and  upon  rivers  flow- 
ing through,  in,  or  between,  two  or  more 
states,"  agreed  to,  1536  ;  amendment  by 
Mr.  Barton  for  the  insertion,  after  "  Con- 
stitution," of  the  words  "and  of  any  laws 
made  thereunder,"  agreed  to,  1538;  clause, 
as  amended,  agreed  to,  1539.  Clause  re- 
considered, 2393  ;  amendment  by  Sir  George 
Turner  for  omitting,  at  commencement 
of  clause,  the  words  "  There  shall  be  an 
Inter-State  Commission,"  with  a  view  of 
substituting  "Parliament  may  constitute 
an  Inter-State  Commission,"  2394;  amend- 
ment negatived,  2395  ;  formal  amendment 
by  Mr.  Barton  agreed  to,  2396. 

Clause  97 — (Powers  of  Commission),  agreed 
to,  1539. 

Clause  98 — ( Taking  over  public  debts  of  states ) , 
1540  ;  amendment  by  Mr.  Glynn  re  making 
the  taking  over  of  debts  compulsory,  1541, 
1573  ;  amendment  negatived,  1577;  amend- 
ment by  Mr.  McMillan  to  provide  that  the 
Parliament  "may"  takeover  "all  or  any 
part  of  the  debt  of  any  state,  subject  to  the 
consent  of  the  state,"  1577  ;  amendment 
by  Sir  George  Turner  to  omit  "may,"  and 
substitute  "shall,"  1583;  Sir  George 
Turner's  amendment  carried,  1593  ;  amend- 
ment by  Sir  George  Turner  rendeiing  Par- 
liament "liable  for  the  public  debts  of  the 
states  existing  at  the  establishment  of  the 
Commonwealth,"  1593  ;  amendment  with- 
drawn, 1633  ;  amendment  by  Sir  George 
Turner  to  omit  all  the  words  in  Mr. 
McMillan's  amendment  after  the  word 
"  over,"  1633  ;  amendment  negatived, 
1641 ;  Mr.  McMillan's  amendment,  as 
amended,  negatived,  1653;  clause  agreed 
to,  1653. 

Chapter  V. — The  States. 

Clause  99 — (Continuance  of  powers  of  Parlia- 
ments of  the  states),  agreed  to,  642. 

Clause  100— (Validity  of  existing  laws), 
agreed  to,  with  verbal  amendments,  642-3. 

Clause  101 — (Inconsistency  of  laws),  agreed 
to,  643-4;  reconsidered,  1911. 

Clause  102— (Powers  to  be  exercised  by 
Governors  of  states).  Amendment  by  Le- 
gislature of  Tasmania,  negatived,  044 : 
clause  agreed  to,  644. 

New  clause  102a— (He  appointment  of  Go- 
vernors of  states),  proposed  by  Sir  John 
Forrest,  1702,  1706.  Amendment  by  Dr. 
Cockburn,  1711  ;  amendment  negatived, 
1717.     New  clause  negatived,  1717. 

Clause  103— (Saving  of  Constitutions),  struck 
out,  <>  1 4  0  :  new  clause  in  substitution  pro- 
posed by  Mr.  Barton,  and  agreed  to,  645. 

Clause  104— (Application  of  provisions  refer- 
ring to  Governor),  agreed  to,  (545-6  ;  new 
clause  suggested  by  the  House  of  Assembly 
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of  South  Australia,  to  follow  clause  104 
(rendering  members  of  the  Commonwealth 
Parliament  incapable  of  sitting  as  members 
of  state  Parliaments),  negatived,  646. 

Clause  105 — (Enabling  a  state  to  surrender  any 
part  of  its  territory  to  the  Commonwealth). 
Verbal  amendment  suggested  by  the  Parlia- 
ment of  Tasmania,  negatived,  646  ;  clause 
agreed  to,  646. 

Clause  106 — "After  uniform  duties  of  cus- 
toms have  been  imposed,  a  state  shall  not 
levy  any  impost  or  charge  on  imports  or 
exports,  except  such  as  may  be  necessary 
for  executing  the  inspection  laws  of  the 
state  ;  and  the  net  produce  of  all  imposts 
and  charges  imposed  by  a  state  on  imports 
or  exports  shall  be  for  the  use  of  the  Com- 
monwealth ;  and  any  such  inspection  laws 
may  be  annulled  by  the  Parliament  of  the 
Commonwealth,"  646  ;  amendment  sug- 
gested by  House  of  Assembly  of  South 
Australia  to  insert  "and  excise"  after 
"customs,"  646;  negatived,  647;  amend- 
ment suggested  by  Legislative  Council  of 
New  South  Wales  to  omit  all  the  words 
after  "state"  (line  6),  647  ;  negatived, 
652  ;  amendment  by  Mr.  Glynn,  for  the 
insertion,  after  "state  "  (line  6),  of  the  fol- 
lowing : — "  Or  by  way  of  payment  for  ser- 
vices actually  rendered  in  improvement  or 
maintenance  of  ports  or  harbors,  or  in  aid 
of  navigation,"  652;  Mr.  Glynn's  amend- 
ment withdrawn,  652  ;  amendment  by  the 
Parliament  of  Tasmania  to  omit  the  clause, 
negatived,  652  ;  clause  agreed  to,  652. 

Clause  107 — (Prohibiting  a  state  from  main- 
taining, without  the  consent  of  the  Parlia- 
ment of  the  Commonwealth,  any  military 
or  naval  force,  and  from  taxing  the  pro- 
perty of  the  Commonwealth),  652  ;  agreed 
to,  653. 

Clause  108— "A  state  shall  not  coin  money, 
nor  make  anything  but  gold  and  silver  coin 
a  legal  tender  in  payment  of  debts,"  653  ; 
amendment  suggested  by  the  Legislative 
Council  of  Tasmania  to  insert,  after  money, 
the  words  "  unless  the  Parliament  other- 
wise determines,"  negatived,  654  ;  amend- 
ment suggested  by  the  Legislative  Assem- 
bly of  New  South  Wales  to  omit  "nor  make 
anything  but  gold  and  silver  coin  a  legal 
tender  in  payment  of  debts,"  and  insert 
"  unless  the  Parliament  otherwise  de- 
termines," negatived,  654  ;  clause  agreed 
to,  654. 

Clause  109 — "A  state  shall  not  make  any  law 
prohibiting  the  free  exercise  of  any  reli- 
gion," 654.  Amendment  by  Mr.  Higgins 
to  insert,  after  "not,"  the  words  "nor  shall 
the  Commonwealth,"  and  after  "religion  " 
the  words,  "  or  imposing  any  religious  test 
or  observance,"  656.  Amendment  by  Sir 
Edward  Braddon  for  the  insertion  of  words 
enabling  a  state  to  prevent  "  the  perform- 
ance of  any  such  religious  rites  as  are  of  a 
cruel  or  demoralizing  character,  or  contrary 
to  the  law  of  the  Commonwealth,"  657. 
Mr.  Higgins'  amendment  negatived,  664. 
Sir  Edward  Braddon's  amendment  with- 
drawn, 664.  Amendment  suggested  by  the 
House  of  Assembly  of  Tasmania  to  add  to 
the  clause  the  words — "Nor   appropriate 
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any  portion  of  its  revenues  or  property  for 
the  propagation  or  support  of  any  religion,'' 
negatived,  664  ;  clause  struck  out,  664. 

New  clause  proposed  by  Mr.  Higgins  in  lieu 
of  clause  109  (re  free  exercise  of  religion), 
Which  had  been  struck  out,  1769.  Amend- 
ment by  Mr.  Symon,  1775;  Mr.  Symon's- 
amendment  negatived,  1779.  Mr.  Higgins' 
new  clause  carried,  1779. 

Clause  110 — "A  state  shall  not  make  or  enforce 
any  law  abridging  any  privilege  or  immu- 
nity of  citizens  of  other  states  of  the  Com- 
monwealth, nor  shall  a  state  deny  to  any 
person  within  its  jurisdiction  the  equal  pro- 
tection of  the  laws,"  664.  Amendments 
suggested  by  the  Legislative  Assembly  of 
New  South  Wales,  and  the  Legislative 
Council  of  Tasmania,  to  omit  the  words 
' '  make  or  enforce  any  law  abridging  any 
privilege  or  immunity  of  citizens  of  other 
states  of  the  Commonwealth,"  665  ;  clause 
discussed,  665  ;  agreed  to  688.  Amend- 
ment by  Mr.  Wise  to  insert  the  words 
"The  citizens  of  each  state  "  at  commence- 
ment of  the  clause,  679 ;  amendment 
negatived,  685.  Amendment  by  Mr. 
O'Connor  to  insert,  after  "not"  (line  1), 
the  words  "deprive  any  person  of  life, 
liberty,  or  property  without  due  process 
of  law,"  688  ;  negatived,  690.  Amendment 
by  Mr.  Glynn  to  insert,  after  "  deny,"  the 
words  "  to  the  citizens  of  other  states  the 
privileges  and  immunities  of  its  own  citi- 
zens," negatived,  691  ;  clause  struck  out, 
691. 

New  clause  proposed  by  Mr.  Symon  in  lieu 
of  clause  110  (re  rights  of  citizens  of  states), 
which  had  been  struck  out,  1780.  Amend- 
ment by  Mr.  Wise,  1785;  amendment 
withdrawn,  1788.  Amendment  by  Dr. 
Quick,  1788  ;  negatived,  1797.  Amend- 
ment by  Mr.  O'Connor,  1797  ;  withdrawn, 
1802  ;  proposed  new  clause  agreed  to  in 
amended  form,  1802 ;  reconsidered,  2397  ; 
amendment  by  Mr  Deakin,  agreed  to, 
2398. 

Clause  111 — (Recognition  of  Acts  of  state  of 
various  states),  agreed  to,  691. 

Clause  112 — (Protection  of  states  from  in- 
vasion and  domestic  violence),  691.  Amend- 
ment by  Mr.  Gordon  to  substitute  "attack" 
for  invasion,  691.  Amendment  with- 
drawn, 692.  Amendment  suggested  by  the 
Legislative  Council  of  Victoria  enabling 
the  Commonwealth  to  intervene  for  the 
protection  of  a  state  against  domestic 
violence,  when,  "  in  the  opinion  of  the  Go- 
vernor-General," the  intervention  is  neces- 
sary for  the  preservation  of  the  public 
peace,  negatived,  692 ;  clause  agreed  to, 
692. 

Clause  113 — (Custody  of  offenders  against 
laws  of  the  Commonwealth),  692;  agreed 
to  with  formal  amendments,  693. 

Chapter  VI. — New  States. 

Clause  114 — "The  Parliament  may  from  time 
to  time  admit  to  the  Commonwealth  any 
of  the  existing  colonies  of  [name  the  existing 
colonies  which  hare  not  adopted  the  Constitu- 
tion], and  may  from  time  to  time  establish 
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new  states,  and  may,  upon  such  admission  or 
establishment,  make  or  impose  such  terms 
and  conditions,  including  the  extent  of  re- 
presentation in  either  House  of  the  Parlia- 
ment, as  it  thinks  fit,"  694.     Amendment 
suggested   by  the  Parliament  of  Western 
Australia  to  omit  the  words  "the  Parlia- 
ment "  negatived,  694.     Amendment  sug- 
gested by  the  Parliament  of  Tasmania  to 
substitute    "shall"   for    "may"    (line    1) 
negatived.  694.     Amendment  suggested  by 
the  Parliament  of  Tasmania  for  the  inser- 
tion, after  "  Commonwealth,"  of  the  words 
1 '  in  accordance  with  the  provisions  of  this 
Constitution,"   negatived,    694.       Amend- 
ment suggested  by  the  Parliaments  of  New 
South   Wales  and  Western   Australia,   to 
omit  all  the  words  after    "new   states," 
694;    negatived,    696.      Amendment    sug- 
gested by  the  House  of  Assembly  of  South 
Australia  to   omit   the  words    "including 
the    extent    of     representation    in    either 
House  of  the  Parliament,"  696  ;  negatived, 
698  ;  clause  agreed  to,  698. 
Clause  115 — "The  Parliament  may  make  such 
laws  as  it  thinks   fit   for  the  provisional 
administration    and    government    of    any 
territory  surrendered   by  any  state  to  and 
accepted   by   the   Commonwealth,    or  any 
territory  placed  by  the  Queen   under  the 
authority  of  and  accepted  by  the  Common- 
wealth, or  otherwise  acquired  by  the  Com- 
monwealth, and  may  allow  the  representa- 
tion of  such  territory  in  either  House  of 
the  Parliament  to  the  extent  and  on  the 
terms  which  it  thinks  fit,"  698.  Amendment 
by   Mr.  Barton  to  omit  the  word  **  pro- 
visional,"   agreed    to,    698.       Amendment 
suggested     by     the    Legislative     Council 
of  New  South  Wales  to  omit  the   words 
1 '  any  territory  surrendered  by  any  state  to 
and  accepted  by  the  Commonwealth,  or," 
negatived,  698.     Amendment  suggested  by 
the  House  of  Assembly  of  South  Australia 
to  add  to  the  clause  the  following  words  : — 
"No  federal  territory  shall  be  alienated  in 
fee  simple,  nor  shall  it  be  leased  for  a  longer 
period  than  50  years,  except  upon  payment 
of  a  perpetual  rent,  which  shall  be  subject 
to  periodical  appraisement  at  intervals  of 
not  more  than   ten  years,"  698.     Amend- 
ment  by    Mr.    Glynn  to   amend  proposed 
amendment  by  omitting  all  the  words  after 
"  fee  simple,"  with  a  view  to  insert  "except 
by  way  of  exchange  for  other  territory,  nor 
leased   except    in    perpetuity    at    its   fair 
annual  rent,  subject  to  periodic  appraise- 
ment at  intervals  of  not  more  than  fourteen 
years,    in  a  manner  to  be  determined  by 
Parliament,"  698.    Mr.  Glynn's  amendment 
negatived,  699.     Amendment  suggested  by 
the  House  of  Assembly  of  South  Australia 
negatived,  699  ;  clause,  as  amended,  agreed 
to,  699. 
Clause  116— (Alteration  of  limits  of  states), 

agreed  to,  699. 
Clause    117— (Saving   of    rights    of    states), 

agreed  to,  699-700. 
New  clause  117a — {Re  division  of  Queensland 
after  adoption  of  Constitution  by  that 
colony),  proposed  by  Mr.  Walker,  1690  ; 
withdrawn,  1702;  again  proposed,  2398; 
negatived,  2400. 


COMMONWEALTH  OF  AUSTRALIA  BILL: 
Chapter  VII.— Mis<  klla.veous. 

Clause  118— (Providing  for  seat  of  govern- 
ment of  the  Commonwealth  being  deter- 
mined by  the  Parliament),  700.  Amend- 
ment suggested  by  the  Legislative  Council 
of  New  South  Wales  to  provide  that  the 
seat  of  government  should  be  "  in  Sydney, 
in  the  colony  of  New  South  Wales,"  700. 
Suggestion  by  Dr.  Cockburn,  that  the 
words  "seat  of  government  of  Australia" 
should  be  substituted  for  ' '  seat  of  govern- 
ment of  Commonwealth,"  700.  Amend- 
ment by  Sir  Edward  Braddon  to  provide 
that  the  seat  of  government  should  be  • '  in 
some  suitable  place  in  Tasmania,"  702  ;  Sir 
Edward  Braddon's  amendment  negatived, 
703.  Amendment  by  Mr.  Lyne  to  provide 
that  the  seat  of  government  should  be  "in 
the  colony  of  New  South  Wales,"  704  ;  Mr. 
Lyne's  amendment  withdrawn,  712  ;  clause 
agreed  to,  712.  Clause  reconsidered,  1802. 
Amendment  by  Sir  George  Turner  that  seat 
of  government  "shall  be  within  federal 
territory,"  1802.  Amendment  by  Mr.  Lyne 
for  the  addition  of  the  words  "and  within 
the  colony  of  New  South  Wales,"  1802. 
Mr.  Lyne's  amendment  negatived,  1805. 
Amendment  by  Mr.  Peacock  for  the  addi- 
tion of  the  words  "  and  within  the  colony 
of  Victoria,"  1805;  amendment  negatived, 
1810.  Sir  George  Turner's  amendment 
carried,  1815 ;  clause,  as  amended,  agreed 
to,  1816. 

Clause  119 — (Power  to  Her  Majesty  to  au- 
thorize Governor-General  to  appoint  depu- 
ties), agreed  to,  712-13. 

Clause  120 — (Aborigines  of  Australia  not  to 
be  counted  in  reckoning  population),  713. 
Amendment  suggested  by  the  Parliament 
of  New  South  Wales  to  insert  the  words 
"and  aliens  not  naturalized,"  713  ;  amend- 
ment negatived,  714.  Clause  agreed  to,  714. 

Chapter  VIII. — Amendment  of  the 
Constitution. 

Clause  121 — (Mode  of  amending  the  Consti- 
tution)— 

Paragraph  1 — "The  provisions  of  this  Con- 
stitution shall  not  be  altered,  except  in 
the  following  manner  : — "  agreed  to, 
716. 

Paragraph  2 — "Any  proposed  law  for  the 
alteration  thereof  must  be  passed  by  an 
absolute  majority  of  the  Senate  and  of 
the  House  of  Representatives,  and  shall 
thereupon  be  submitted  in  each  state  to 
the  electors  qualified  to  vote  for  the 
election  of  members  of  the  House  of 
Representatives,  not  less  than  two  nor 
more  than  six  calendar  months  after  the 
passage  through  both  Houses  of  the  pro- 
posed law."  Amendment  suggested  by 
Legislative  Assembly  of  Victoria  to  omit 
"absolute,"  with  a  view  of  substituting 
other  words,  negatived,  716.  Amend- 
ment suggested  by  the  Legislative  As- 
sembly of  Victoria  to  omit  "and,"  with 
a  view  of  inserting  the  following  words  : 
— "or  in  case  of  difference  between  the 
two  Houses  be  referred  in  manner  pro- 
vided by  this  Constitution  to  the  direct 
determination  of  the  people.     If  passed 
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by  a  majority  of  the  Senate  and  of  the 
House  of  Representatives,  the  proposed 
law,"  716;  amendment  negatived,  765. 
Amendment  suggested  by  the  Legislative 
Council  of  New  South  Wales  for  re- 
ferring proposed  amendments  of  the 
Constitution  to  the  state  Parliaments, 
negatived,  766.  Paragraph  2  agreed  to, 
766. 
Paragraph  3 — "  The  vote  shall  be  taken 
in  such  manner  as  the  Parliament  pre- 
scribes," agreed  to,  766. 
Paragraph  4 — "  And  if  a  majority  of  the 
states  and  a  majority  of  the  electors 
voting  approve  the  proposed  law,  it  shall 
be  presented  to  the  Governor-General  for 
the  Queen's  assent.  But  until  the  quali- 
fication of  electors  of  members  of  the 
House  of  Representatives  becomes  uni- 
form throughout  the  Commonwealth, 
only  one-half  the  votes  for  and  against 
the  proposed  law  shall  be  counted  in  any 
state  in  which  adult  suffrage  prevails," 
766.  Amendment  suggested  by  the  House 
of  Assembly  of  South  Australia  to  omit 
all  the  words  after  "Queen's  assent," 
negatived,  766.  Paragraph  agreed  to, 
766. 
Paragraph  5 — "  But  an  alteration  by 
which  the  proportionate  representation 
of  any  state  in  either  House  of  the  Par- 
liament, or  the  minimum  number  of 
representatives  of  a  state  in  the  House 
of  Representatives,  is  diminished  shall 
not  become  law  without  the  consent  of 
the  majority  of  the  electors  voting  in 
that  state,"  766.  Amendment  by  Mr. 
Higgins  for  the  insertion,  after  "But," 
of  the  words  "  for  a  term  of  twenty 
years  from  the  establishment  of  the  Con- 
stitution," 769  ;  amendment  negatived, 
770.  Paragraph  agreed  to,  770.  Amend- 
ment by  Mr.  Glynn  for  the  addition  to 
the  clause  of  a  proviso  enabling  a  pro- 
posed law  for  the  amendment  of  the  Con- 
stitution passed  in  each  of  two  successive 
sessions  of  Parliament  with  a  periodical 
election  of  half  the  senators  between,  to 
be  presented  to  the  Governor-General  for 
the  Queen's  assent,  if  passed  by  certain 
majorities,  771  ;  negatived,  772.  Clause 
agreed  to,  772. 
New  clause  121a — (Re  laws  declared  by 
the  High  Court  to  be  ultra  vires  being 
subsequently  referred  to  the  electors),  pro- 
posed by  Mr.  Holder,  1717,  1723;  with- 
drawn, 1732. 
Schedule  agreed  to,  772. 

Question — That  Bill  be  reported  to  the  House 
with  amendments,  1741.  Statement  by 
Mr.  Barton  (re  adjournment  to  enable  clerks 
to  prepare  copy  of  Bill  as  amended),  1741. 
Statement  by  Chairman  of  his  ability  to 
proceed  with  the  business  in  the  absence  of 
the  clerks,  if  Victorian  Government  would 
place  an  officer  at  his  disposal,  1743.  Motion 
by  Mr.  Barton  for  reconsideration  of  certain 
clauses,  1744  ;  agreed  to,  1746. 
Bill  reported  with  amendments,  1816,  1916, 
2401,  2435  ;  ordered  to  be  recommitted  for 
the  further  consideration  of  certain  clauses 
and  the  insertion  of  new  clauses,  1816-1826, 
1917-19,  2403-15. 
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Drafting  Committee's  amendments — Copy  of 
Bill  as  revised  by  Drafting  Committee  pre- 
sented by  Mr.  Barton,  2439 ;  motion  by 
Mr.  Barton  for  an  instruction  to  the  com- 
mittee of  the  whole  "that  they  have  leave 
to  deal  with  the  amendments  of  the  Drafting 
Committee  either  by  one  resolution  or  by 
such  resolutions  as  they  see  fit,"  agreed  to, 
2440  ;  Drafting  Committee's  amendments 
considered  in  committee  of  the  whole,  and 
dealt  with,  2440. 

Motion  by  Mr.  Barton— "That  this  Conven- 
tion, having  reconsidered  the  Constitution 
as  framed  prior  to  the  adjournment  from 
Adelaide  to  Sydney,  together  with  the  sug- 
gested amendments  forwarded  by  the  several 
Legislatures,  now  finally  adopts  the  said 
Constitution,  with  the  amendments  agreed 
to,  as  shown  by  the  report  which  has  been 
this  day  finally  adopted,"  2464  ;  agreed  to, 
2465. 

Motion  by  Mr.  Barton — "  That  this  Conven- 
tion cordially  invites  the  Prime  Minister  of 
each  colony  here  represented  to  provide  for 
the  supply  of  copies  of  the  Draft  of  the 
Commonwealth  of  Australia  Constitution 
Bill,  as  now  finally  adopted  by  this  Con- 
vention, to  the  electors  of  his  colony," 
2466 ;  speeches  by  Sir  Edward  Braddon, 
2478  ;  Sir  Richard  Baker,  2480  :  Mr.  Isaacs, 
2486  ;  Mr.  Holder,  2493 ;  Mr.  Deakin, 
2497 ;  Mr.  Symon,  2507  ;  Mr.  McMillan, 
2509;  Mr.  Trenwith,  2511;  Mr.  Glynn, 
2514  ;  motion  agreed  to,  2516. 

Chairman  of  Committees  (the  Hon.  Sir  R.  C. 
Baker,  K.C.M.G.)— Vote  of  thanks  for 
services  to  the  Convention,  2516 ;  Sir 
Richard  Baker's  acknowledgments,  2518. 

Convention  : 

Re-assembling    of   Convention    pursuant    to 

adjournment  at  Sydney,  1. 
Proceedings  of   Convention  declared  closed, 

2521. 

Days  and  Hours  of  Meeting  : 

Question  by  Mr.  Holder  re  Convention  sit- 
ting on  Saturday,  22nd  January,  5  ;  state- 
ment by  Mr.  Barton,  5  ;  question  by  Mr. 
Holder  re  evening  sittings,  876  ;  state- 
ment by  Mr.  Barton,  876  ;  further  ques- 
tion by  Mr.  Holder,  938  ;  subject  of  hold- 
ing evening  sittings  discussed,  938 ;  ques- 
tion by  Sir  George  Turner,  1354 ;  statement 
by  Mr.  Barton,  1354  ;  question  by  Sir 
John  Forrest  re  sitting  on  Saturdays  and 
also  every  evening  in  the  week,  1870; 
statement  by  Mr.  Barton,  1870,  1872; 
Saturday  sitting,  2403;  resolution,  that 
Convention,  at  its  rising,  adjourn  to  any 
time  then  fixed,  2403  ;  discussion  re  ad- 
journment of  Convention  to  consider 
amendments  made  in  Bill,  2435. 

Debates,  Official  Record  of  : 

Motion  by  Mr.  Barton  that  an  official  record 
of  the  debates  of  the  Convention  be  made 
by  the  Parliamentary  Debates  Staff  of  Vic- 
toria, agreed  to,  3  ;  vote  of  thanks  to  re- 
porters, agreed  to,  2520-21. 
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Debt,  Public  : 

Return  re  public  debt  of  the  various 
colonies,  laid  on  the  table  pursuant  to 
order  of  the  ( 'onvention  at  Adelaide,  5. 

Db m tinc  Committee  : 
Motion  by  Mr.  Barton  for  amendments  pre- 
pared    by    the   Drafting   Committee  to  be 
embodied  in  the  BUlproformd,  agreed  to, 

17*21  ;  statement  by  Mr.  Barton  re  circula- 
tion of  amendments,  1913  ;  subject  dis- 
cussed, 1914  ;  Drafting  Committee's  amend- 
ments considered,  2440. 
Vote  of  thanks  to  the  Drafting  Committee 
for  their  services  to  the  Convention  pro- 
posed, 2518  ;  agreed  to,  2519. 

DIVISIONS  : 

Commonwealth  Bill  in  Committee  : 

On  Mr.  Howe's  amendment  in  clause  52 
(Powers  of  the  Parliament),  to  enable  the 
Parliament  to  make  laws  with  respect  to 
invalid  and  old-age  pensions,  29,  1996.  On 
Mr.  Glynn's  amendment  in  sub-section  33  (re 
Commonwealth  taking  over  railways  with 
the  consent  of  the  states),  163.  On  Mr. 
Barton's  amendment  in  sub-section  34 
re  railway  construction  and  extension,  with 
the  consent  of  the  state  concerned,  167. 
On  Mr.  Higgins'  proposal  for  the  insertion 
of  a  new  sub-section  enabling  the  Parlia- 
ment to  make  laws  with  reference  to  "  con- 
ciliation and  arbitration  for  the  prevention 
and  settlement  of  industrial  disputes  ex- 
tending beyond  the  limits  of  any  one  state," 
215. 

On  Mr.  Deakin's  amendment  for  the  omission 
from  clause  53 — (Exclusive  powers  of  the 
Parliament),  of  the  first  portion  of  sub- 
section 1,  giving  the  Parliament  exclu- 
sive powers  to  make  laws  with  regard  to 
"  the  affairs  of  the  people  of  any  race  with 
respect  to  whom  it  is  deemed  necessary  to 
make  special  laws,"  255. 

On  Mr.  Glynn's  amendment  in  clause  71 — 
(Judicial  power  and  courts),  providing  that 
the  High  Court  shall  consist  of  a  Chief  Jus- 
tice, and,  till  Parliament  shall  otherwise  pro- 
vide, the  Chief  Justices  of  the  states,  285. 
On  Mr.  Holder's  amendment  providing  that 
the  number  of  Judges  should  be  not  less 
than  "  two,"  306.  On  Mr.  Holder's  amend- 
ment to  fix  a  maximum  number  of  Judges, 
308.  * 

On  Sir  George  Turner's  amendment  in  clause  74 
—  (Appellate  jurisdiction  of  the  High  Court) 
(as  amended  at  the  instance  of  Mr.  Wise), 
for  the  insertion  of  the  words  "  saving  any 
right  which  Her  Majesty  maybe  graciously 
pleased  to  exercise  by  virtue  of  Her  Royal 
prerogative,"  negatived,  :>17. 

On  amendment  suggested  l>\  the  House  of 
Assembly  of  South  Australia  in  clause  79 — 
(Trial  of  all  indictable  offences  shall  be  by 
jury),  for  the  omission  of  the  words  "  shall 
be  by  jury,"  353. 

On  Mr.  Holder's  amendment  in  clause  SO — 
(No  person  holding  any  judicial  office  to  be 
appointed  ( iovcrnor-General,  Lieutenant- 
Governor,  &c),  to  omit  the  words  "No 
person  holding  any  judicial,"  369.     On  Mr. 
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Holder's  amendment  for  I  b  n,  after 

"judicial,"  of   the   words  "or  parliamen- 
tary," 375. 

On  Mr.    Higgins'  amendment    on    Mr.    1 
proposal    lor   the   insertion  of   a  new  sul»- 

On  in  lieu  of  sub-section  31  n 
of  rivers)  of  clause  52,  struck  out,  518.  On 
Mr.  Symon'fl  amendment  for  the  insertion 
in  Mr.  Isaacs'  proposed  new  sub-section  of 
the  words  "or  in  the  opinion  of  the  Parlia- 
ment is  not  unjust  or  unreasonable 
On  Mr.  Isaacs'  proposed  new  sub-section 
in  lieu  of  sub-section  31,  struck  out,  535. 
On  Mr.  Higgins'  proposed  new  sub-section, 
546.  On  Mr.  Symon's  amendment  on  Mr. 
McMillan's  proposed  new  sub-section,  549. 
On  Mr.  McMillan's  proposed  new  sub-sec- 
tion as  amended,  560.  On  Mr.  Barton  1 
motion  for  the  striking  out  of  new  sub-sec- 
tion 31  inserted  on  the  motion  of  Mr.  Glynn, 
635.  On  Sir  George  Turner's  amendment 
re  use  of  waters  of  navigable  rivers  for  irri- 
gation or  water  conservation,  642. 

On  Mr.  Wise's  amendment  in  clause  110  (re 
protection  of  citizens  of  the  Common- 
wealth), 685.  On  Mr.  O'Connor's  amend- 
ment, 690. 

On  the  amendment  suggested  by  the  Legisla- 
tive Assembly  of  Victoria,  in  clause  121,  for 
referring  proposed  amendments  of  the  Con- 
stitution to  the  direct  determination  of  the 
people  in  cases  of  difference  between  the 
two  Houses,  765.  On  Mr.  Higgins'  amend- 
ment limiting  to  a  term  of  • '  twenty  years 
from  the  establishment  of  the  Constitution" 
the  provision  requiring  the  consent  of  the 
majority  of  the  electors  of  a  state  to  any 
alteration  diminishing  the  representation  of 
that  state  in  the  Parliament,  770. 

On  Mr.  Dobson's  amendment  on  Sir  George 
Turner's  amendment  in  clause  84  (re  boun- 
ties), 985  ;  on  Mr.  Higgins'  amendment  on 
Sir  George  Turner's  amendment,  987 ;  on 
Sir  George  Turner's  amendment,  987- 

On  Mr.  Henry's  amendment  on  Mr.  Barton's 
proposed  new  paragraph  in  clause  89  (re 
import  of  goods  into  states  before  the 
imposition  of  uniform  duties  of  customs, 
and  their  exportation  to  another  state  with- 
in two  years  thereafter),  1035. 

On  Mr.  Barton's  amendment  in  clause  93  (re 
distribution  of  surplus),  1089 ;  on  Mr. 
Glynn's  amendment  for  addition  to  Mr. 
Barton's  amendment,  1099. 

On  Sir  John  Forrest'samendmeuton  Sir  George 
Turner's  amendment  on  Mr.  Barton's  pro- 
posed new  clause  (re  customs  duties  in 
Western  Australia),  1 190. 

On  Mr.  Deakin's  amendment  in  Mr.  Barton's 
new  clause  (re  customs  duties  in  Western 
Australia ),  1238 ;  on  Mr.  Barton's  new 
clause,  as  amended,  1243. 

On  Mr.  Higgins1  amendment  in  clause  95  (to 
render  invalid  any  law  or  regulation,  "with 
a  view  of  attracting  trade  to  ports  of  one 
state  as  against  ports  of  another  "),  1318  ; 
on  Mr.  Higgins'  amendment,  on  proposed 
new  clause  95,  to  prohibit  the  making  of  rail- 
way rates  for  a  similar  purpose,  1356,  1409; 
on  Mr.  Re  id's  amendment  for  the  addition 
to  the  proposed  new  clause,  of  a  provision 
permitting  any  state  to  arrange  rates  upon 
lines  of  railway 


so  as  to  secure  payment  of 
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DIVISIONS  (continued)— 

working  expenses  and  interest  on  cost  of 
construction,  1369  ;  on  Sir  George  Turner's 
new  clause  in  lieu  of  clause  95  (re  railway- 
rates),  1408. 

On  Mr.  Grant's  proposed  new  clause  (re  rail- 
way rates),  as  amended,  1510. 

On  Sir  George  Turner's  amendment  on  Mr. 
Holder's  amendment  in  clause  98  (re 
taking  over  public  debts  of  states),  1593; 
on  Mr.  McMillan's  amendment,  1653. 

On  Dr.  Cockburn's  amendment  on  Sir  John 
Forrest's  proposed  new  clause  (re  appoint- 
ment of  Governors  of  states),  1717  ;  on  Sir 
John  Forrest's  new  clause,  1717. 

On  Mr.  Symon's  amendment  to  substitute 
"Australia  "  for  "  The  Commonwealth  of 
Australia,"  in  clause  3  (Power  to  proclaim 
Commonwealth),  1750,  1921. 

On  Dr.  Quick's  proposed  new  sub-section 
(Commonwealth  citizenship),  in  52nd  clause 
1768. 

On  Mr.  Symon's  amendment  in  Mr.  Higgins' 
proposed  new  clause  in  lieu  of  clause  109 
(re  free  exercise  of  religion),  which  had 
been  struck  out,  1779 ;  on  Mr.  Higgins' 
new  clause,  1779. 

On  Mr.  Lyne's  amendment  in  clause  118,  in 
favour  of  seat  of  government  being  ' '  within 
the  colony  of  New  South  Wales,"  1805  ;  on 
Mr.  Peacock's  amendment  in  favour  of  seat 
of  government  being  "  within  the  colony  of 
Victoria,"  1810;  on  Sir  George  Turner's 
amendment  that  seat  of  government  ' '  shall 
be  within  federal  territory,"  1815. 

On  Sir  George  Turner's  amendment  (re  quota 
of  representatives;,  in  new  clause  24a, 
1837. 

On  Mr.  Isaacs'  amendment  in  clause  3  (re 
people  of  state  voting  for  election  of  Senate 
as  one  electorate),  1928. 

On  Mr.  Isaacs'  amendment  in  sub-section 
1  of  clause  55  (re  Appropriation  and  Tax 
Bills),  2055  ;  on  Mr.  Barton's  amendment, 
2070  ;  on  Mr.  Deakin's  amendment  in  sub- 
section 2,  2075 ;  on  Mr.  Isaacs'  amendment 
in  sub-section  3,  2076 ;  on  Mr.  Reid's 
amendment  (re  non- invalidation  of  any 
portion  of  a  law  not  infringing  the  pro- 
hibitions of  the  clause),  2095  ;  on  the  clause 
as  amended,  2096. 

On  Mr.  Isaacs'  amendment  in  clause  56  (re 
messages  preceding  Money  Bills),  2104. 

On  Sir  John  Forrest's  amendment  in  clause 
56b  (Dead-lock  provisions),  2123  ;  on  para- 
graph 1  of  clause,  2134  ;  on  Mr.  Symon's 
amendment  in  stcond  paragraph,  2157  ;  on 
Mr.  Symon's  amendment  on  Mr  Barton's 
amendment  in  second  paragraph,  2170;  on 
Mr.  Isaacs'  amendment  (re  referendum), 
2221  ;  on  Mr.  Higgins'  amendment  re 
three-fifths  majority,  2226. 

On  Sir  Joseph  Abbot: 's  amendment  in  clause 
74  (Appellate  jurisdiction  of  High  Court), 
for  adding  the  words  "  saving  any  right  that 
Her  Majesty  may  be  pleased  to  exercise  by 
virtue  of  Her  Royal  prerogative,"  2323. 

On  Mr.  Symon's  amendment  in  clause  75  (re 
appeals  to  the  Queen  in  Council),  2335  ;  on 
clause  as  amended,  2341. 

On  clause  80 — (No  person  holding  any  judicial 
office  to  be  Governor-General,  &c),  2343. 

On  Sir  John  Downer's  amendment  on  Sir 
George  Turner's  amendment  in  clause  86b 


DIVISIONS  (continued)— 

(re  bounties),  2359  ;  on  Mr.  Higgins'  amend- 
ment for  addition  of  proviso  to  Sir  George 
Turner's  amendment,  2363. 

On  Mr.  Isaacs'  amendment  in  clause  89  (On 
establishment  of  uniform  duties  trade  with- 
in Commonwealth  to  be  free),  2367. 

On  Sir  Edward  Braddon's  new  clause  (re  pro- 
portion of  net  revenue  to  be  applied  towards 
expenditure  of  Commonwealth),  2379. 

On  Mr.  Glynn's  amendment  in  clause  93  (re 
distribution  of  surplus),  2381. 

On  Sir  George  Turner's  amendment  in  clause 
95b  (re  power  of  Inter-State  Commission 
with  regard  to  preferential  railway  rates), 
2392. 

On  new  clause  95c  (re railway  rates  for  develop- 
ment of  territory),  2393. 

On  Sir  George  Turner's  amendment  in  clause 
96  (re  Inter-State  Commission),  2395. 

On  Mr.  Glynn's  amendment  in  new  clause 
in  lieu  of  clause  75  (re  appeals  to  the  Queen 
in  Council),  2418. 

On  Sir  George  Turner's  amendment  (re 
omission  of  reference  to  Inter-State  Com- 
mission from  clause  95f),  2434. 

Finance  Committee  : 

Question  by  Mr.  Dobson  re  date  of  submitting 
Finance  Committee's  report,  354 ;  state- 
ment by  Mr.  Barton,  354.  Question  by 
Mr.  Lyne,  417  ;  statement  by  Mr.  Barton, 
418. 

Committee's  report  on  Chapter  IV.  of  Com- 
monwealth Bill  brought  up  and  ordered  to 
be  printed,  715. 

Copy  of  proposed  financial  clauses  laid  on  the 
table  by  Mr.  Barton,  and  ordered  to  be 
printed,  774. 

New  clauses  explained  by  Mr.  Reid,  774. 

Finance,  Federal: 

Motion  by  Dr.  Quick  for  return  showing  the 
annual  expenditure  of  which  each  colony 
represented  in  the  Convention  would  be 
relieved  in  respect  of  certain  services  and 
works  to  be  transferred  to  the  Common- 
wealth, agreed  to,  5  ;  return  presented  by 
Sir  George  Turner,  774. 

Foundation  Day  : 

Statement  by  Mr.  Barton  re  adjournment  of 
Convention  over  Foundation  Day,  123. 

Henry,  Hon.  John — Leave  of  absence  granted 
to,  2171. 

Intercolonial  Free-trade  : 

Paper  on  intercolonial  free-trade  in  relation 
to  Australian  Federation  as  affecting  Wes- 
tern Australia,  laid  on  the  table  by  Sir  John 
Forrest,  5. 

James,  Hon.  W.  H. — Leave  of  absence  granted 
to,  1573,  2087. 

Lyne,  Mr.  W.   J. — Leave  of  absence  granted 
to,  2265. 

Moore,    Hon.    William— Leave    of    absence 
granted  to,  1355. 

Officers  of  the  Convention  : 

Vote  of  thanks  to  the  Clerk  of  the  Convention 
and  other  officers,  together  with  reporting 
staffs,  proposed  by  Mr  Barton,  2520 ; 
agreed  to,  2521. 
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Papers  Prbsimtxd  : 

A  Note  on  Intercolonial 
t ion  to  Australian 

Western  Australia,  5.  Papers  containing 
financial  and  statistical  nets  relating  to 
Western  Australia,  481,  867.  NTofo 
Mr.  Inglis  Clark,  of  Tasmania,  on  the 
proposal  to  provide  in  the  Constitution  of 
the  Commonwealth  of  Australia  for  the 
regulation  of  the  use  of  the  waters  of  the 
River  Murray  and  its  tributaries,  604. 
Federation  Finance — Letters  and  further 
note.,  by  the  Hon.  Ed.  Pulsford,  M.L.C., 
(i.">7.  Towers  and  practice  of  the  two 
Houses  of  Parliament  (South  Australia)  in 
reference  to  Money  Bills,  657.  rasmanian 
Tariff— Average  annual  amount  of  Customs 
and  Excise  receivable  under,  on  importa- 
tions into  Australasian  colonies,  1891-1895, 
833.  Privy  Council  Appeals — Particulars 
showing  time  occupied  in  obtaining  deci- 
sions in  certain  Australian  appeals,  1202. 
Resolutions  by  Launceston  Chamber  of 
Commerce  and  by  banks  in  Tasmania,  1569. 
Appeals  from  decisions  of  Supreme  Court 
of  Queensland,  1999.  Appeals  from  deci- 
sions of  the  Supreme  Court  of  Tasmania, 
2087.    (See  also  Returns.) 

Petitions  Presented  : 

In  favour  of  the  Hare  method  of  voting  in 
elections   for  the  Federal   Parliament  : — • 

From  electors  of  South  Australia,  1. 

From  electors  of  Victoria,  124. 

From  Dr.  Andrew  Ross  (re  inserting  pro- 
visions in  Federal  Constitution  to  prevent 
the  conferring  of  titles,  and  to  provide 
for  impeachment  in  cases  of  corruption), 
2. 
He  preserving  the  right  of  appeal  to  the 
Privy  Council: — 

From  the  x\ustralasian  National  League,  3. 

From  Victorian  banking  institutions,  1355. 

From  banks  trading  in  New  South  Wales, 
1722. 

From  the  Sydney  Chamber  of  Commerce, 
1 7-2-2. 

From  the  Melbourne  and  Metropolitan 
Board  of  Works,  1865. 

From  Incorporated  Institute  of  Account- 
ants, Victoria,  1866. 

From  Victorian  Division  of  the  Society  of 
Accountants  and  Auditors  Incorporated, 
Englaud,  1866. 

From  Accountants'  and  Clerks'  Association 
Limited,  1866. 

From  Cambrian  Society  of  Victoria,  1870. 

From  certain  insurance  companies,  1870. 

From  Victorian  Chamber  of  Manufactures, 
1870. 

From  Society  of  Notaries  of  Victoria,  1870. 

From  the  Melbourne  Chamber  of  Commerce, 
1870. 

From  Melbourne  Chamber  of  Mines,  1870. 

From  Geelong  Chamber  of  Commerce  and 
from  Melbourne  Wool  Brokers'  Associa- 
tion, 1870. 

From  Manufacturers,  1870. 

From  Federal  Institute  of  Accountants, 
1870. 

From  Royal  Victorian  Institute  of  Archi- 
tects, 1870. 

From  Victorian  Licensed  Victuallers'  Asso- 
ciation, 1870. 
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From  Victorian  Employers1  Union, 
From  l' .  station  of  Victoria 

ami  Southern  Riverina,  I 

Prom  Melbourne  Wool  Brokers'  Association, 

1870. 
From    Council   of    Geelong    and     Western 
District    Agricultural  and  Horticultural 
stjr,  1010. 
From    Hardware   Association  of  Victoria, 

2087. 
From  Royal  Agricultural  Society  of   \ 

toria,  2264. 
From  Ballarat  Agricultural  Society,  226  J. 
For  the  recognition  of    "Almighty   God    as 
the  Supreme  Ruler  of  Nations  and  Foun- 
tain of  all   Law  and  Authority,"  in  pre- 
amble of  Commonwealth  Bill : — 
From  New  South  Wales  Christian  Endea- 
vour Union,  123. 
From  Victorian  Christian  Endeavour  Union, 

1001. 
From    Western    Australian   Christian  En- 
deavour Union,  1144. 
From  John  Robertson,  of  Moonee  Ponds,  in 
favour  of   a   certain    system  of    currency, 
1000. 
Observations  by  Mr.  Wise  re  statements  con- 
tained    in   petition  from    Melbourne    and 
Metropolitan    Board    of    Works  in  favour 
of  preserving  the  right  of   appeal  to   the 
Privy  Council,   1866  ;    discussion  thereon, 
1867. 

Population  and  Electors  : 

Amended  return  re  population  and  electors 
in  each  electoral  district  of  New  South 
Wales  and  Victoria,  presented,  5. 

President  of  the    Convention    (the    Right 
Hon.  C.  C.  Kingston,  P.C.,  Q.C.,  M.P.) : 

Vote  of  thanks  to  President  for  services 
rendered  to  the  Convention,  proposed, 
2516 ;  agreed  to,  2517.  Mr.  Kingston's 
acknowledgments,  2517. 


Privy  Council  Appeals: 

Return  ordered,  on  motion  of  Sir  Joseph 
Abbott,  1261  ;  presented,  1419,  1572.  (See 
Papers  and  Jieturns. ) 

Queensland  : 

Correspondence  between  President  of  Con- 
vention and  Sir  Horace  Tozer  (re  represen- 
tation of  Queensland  at  the  Convention), 
read  and  ordered  to  be  recorded  in  the 
minutes,  2. 

Notice  of  motion  by  Sir  Joseph  Abbott — 
"  That  this  Convention  desires  to  express 
its  deep  regret  at  the  fact  that  no  opportu- 
nity has  been  afforded  to  the  people  of 
Queensland  to  take  part  in  its  delibera- 
tions," 124;  ruled  out  of  order,  124. 

Letter  from  Sir  Horace  Tozer  to  the  Presi- 
dent of  the  Convention,  informing  him 
that  a  liill  to  provide  for  the  representa- 
tion of  Queensland  in  the  Convention  had 
been  submitted  to  the  Legislative  Assembly 
of  Queensland,  and  been  withdrawn  on  an 
adverse  amendment  being  carried,  293. 
Motion  by  Mr.  Barton  that  the  letter  be 
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Queensland  {continued) — 

recorded  on  the  minutes,  294.  Statements 
by  Sir  Joseph  Abbott  and  Mr.  Walker, 
294  ;  Mr.  Barton,  295.  Motion  agreed  to, 
295. 
Telegram  read  from  representatives  of  the 
people  of  Central  Queensland  in  Legislative 
Assembly,  2171.  Telegram  from  Premier 
of  Queensland  re  Mr.  Walker's  proposed 
new  clause,  2171. 

Returns  : 

Public  debt  of  the  various  colonies,  5. 

Population  and  electors  in  each  electoral 
district  of  New  South  Wales  and  Vic- 
toria, 5. 

Annual  expenditure  of  which  each  colony  re- 
presented in  the  Convention  would  be  re- 
lieved in  respect  of  certain  services  and 
works  to  be  transferred  to  the  Common- 
wealth, 774,  1144. 

Appeals  from  South  Australia  to  Her  Majesty's 
Privy  Council,  1419.  (See  Privy  Council 
Appeals  and  Papers. ) 


Standing  Orders,  Suspension  of — 

Motion  for  suspension  of  standing  orders  for 
the  purpose  of  enabling  motions  for  leave  of 
absence  to  be  proposed  without  notice, 
to,  2,  63,  295,  594,  1355. 


Statisticians'  Reports  : 

Question  by  Mr.  Wise  re  laying  on  the  table 
of  the  data  upon  which  Mr.  Coghlan  had 
based  his  latest  series  of  figures  relating  to 
federal  finance  ;  also  of  letter  in  Sydney 
Morning  Herald  by  Mr  E.  Pulsford  on  the 
same  subject,  4  ;  statement  by  Mr.  Barton, 
4 ;  by  Mr.  McMillan,  4  ;  further  question 
by  Mr.  Wise  re  printing  of  Mr.  Pulsford's 
letter,  546. 

Western  Australian  Representatives  : 

Letter  from  Sir  John  Forrest,  on  leaving 
Melbourne  for  Western  Australia,  read  by 
the  Clerk,  2465  ;  ordered  to  be  printed  and 
entered  on  the  minutes,  2465.  Passage 
from  letter  of  Mr.  Venn  read  by  Mr.  Bar- 
ton, 2516. 
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Abbott,  Hon.   Sir  J.   P.,  M.L.A.  (New  South 
Wales) : 
Commonwealth  of  Australia  Bill : 
Amendments,  Notice  of,  833. 
Federal  Capital,  7<>.">. 

Federal    Judicature  —  Appeals    to    Privy 
Council,    1867,  2286,  2325,   2326,   2335, 
2337,  2338,  2412,  2419. 
Finance  and  Trade  :    Freedom  of  Trade — 

Preferential  Railway  Rates,  1362,  1417. 
Parliament,  Powers  of  the  : 

Conciliation   and  Arbitration   in  Indus- 
trial Disputes,  197. 
Rivers,  Control  and  Regulation  of,  118, 
402,  515,  555,  557. 
Parliament,  The:  Dead-locks— Simultaneous 

Dissolution  of  Houses,  2137. 
States,    The — Religion,    Laws    prohibiting 
Free  Exercise  of,  664. 
Clauses,   Recommittal  of,   1816,    1817,  1819, 

1825,  1826,  1917. 
Evening  Sittings,  1872. 
Petitions — Appeals  to  Privy  Council,    1866, 

1867. 
Queensland,  Representation  of,  124,  294. 
Quorum,  Absence  of,  2313. 
Return — Appeals    to    Privy    Council,    1261, 
1999. 

Baker,  Hon.   Sir  R.   C,  M.L.C.  (South  Aus- 
tralia) : 

Commonwealth  of  Australia  Bill : 
Bill  as  finally  adopted,  2480. 
Powers  of  the  Parliament — Rivers,  Control 

and  Regulation  of,  625. 
Federal    Judicature  —  Appeals     to    Privy 
Council,  2407. 

Clauses,  Recommittal  and  Reconsideration  of, 
773,  1570,  1819,  1825,  1918. 

Close  of  Convention,  2480,  2518. 

Constitutional  Committee,  657. 

Days  and  Hours  of  Meeting,  939,  1870,  2435. 

Drafting  Committee's  Amendments,  2441. 

Leave  of  Absence  to  Members,  1573. 

Motion  for  Suspension  of  Standing  Orders, 
624. 

Petitions,  Discussion  on,  1869. 

Reprint  of  Bill,  1144. 

(See  Chairman  of  Committees. ) 

Barton,  Hon.  Edmund,    M.L.C.    (New  South 
Wales) : 
Commonwealth  of  Australia  Bill: 
Bill,  adoption  of,  2463. 
Bill  as  finally  adopted,  2466,  2516. 
Commonwealth,  Proclamation  of — Appoint- 
ment of  Governor-General.  1022. 
Constitution,  Amendment  of  the,  715,  716, 
749,  771,  772,  2401,  2463. 
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Barton,  Hon.  Edmund  (continued) — 

Executive  Government,  The  : 
Executive  Council,  2403. 
Governor-General — Command    of    Naval 

and  Military  Forces,  2252. 
Public  Departments  transferred,  262,  263, 
264,  265. 
Federal  Capital,  707,  712,  1808. 
Federal  Judicature  : 

Appeals  to  Privy  Council,  328,  333,  342, 
1916,  2326,  2329,  2334,  2336,  2341, 
2415,  2416,  2419,  2420,  2438,  2454, 
2456. 
Disqualification  of  Judges  for  Executive 
or  Parliamentary  Office,  358,  368,  370, 

1895,  1896. 

High  Court  of  Australia,  268,  292,  295, 
299,304,  349,  1881,  1894;  Appellate 
Jurisdiction,  328,  333,  342,  1885,  1893, 
2285,  2324,  2454,  2456. 

Inter- State  Commission,  2285. 

Judges,  Appointment,  Removal,  and  Re- 
muneration of,  314,  316,  317,  318; 
Number  of,  349. 

Judicial  Power  of  Commonwealth,  320 
322,  1875,  1876,  1883,  1885,  2273. 

Jurisdiction  of  Courts,  348. 

Right  of  Action  against  Common  weal  tl 
or  State,  1661,  1676. 

Trial  by  Jury,  350,  1894. 
Finance  and  Trade,  693,  715,  773,  784,  833. 

Appropriation  of  Money,  901,  908,  909, 

1896,  1898,  1899. 
Consolidated  Revenue  Fund,  895.  900. 
Customs  and  Excise  Duties  and  Bounties, 

909,  910,  936,  937,  941,  942,  943,  975, 
988,  990,  1008,  1009,  2348,  23:..-..  2357. 

Customs  and  Excise  Revenue,  Applica- 
tion of,  2422,  2424,  2427,  2429,  2431, 
2456. 

Freedom  of  Trade  and  Intercourse,  1015, 
1020,  1250,  1251,  1260,  1313,  1319, 
1327,  1329,  1336,  1337,  1350,  1354, 
1359,  1370,  1373,  1408,  1410,  1414. 
1460,  1476,  1501,  1502,  1505,  1508, 
1509,  2372,  2373. 

Inter-State  Commission,  1512,  1513,  1525, 
1.127.  1530,  1534,  1535,  1538,  1539, 
2395  2457    2462. 

Officers,  Transfer  of,  991,  992,  1899,  1901. 

Property,  Transfer  of,  908,  L0C4,  1901. 

Public  Debts  of  States,  1577,  1628,  1631, 
1032,  1634,  1641,  2463. 

Railway  Rates,  1313,  1319,  1327,  1329, 
1337,  1350,  1354,  1350,  1370,  1373, 
1408,  1410,  1414,  1400,  1476,  1501, 
1502,  1505,  1508,  150»,  1510,  1511, 
2372,  2373,  2385,  2386,  2387,  2390, 
2392,  2432. 
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Barton,  Hon.  Edmund  (continued)— 

Refunds  to  States,  1046,  1067,  1085, 
1087,  1089,  1090,  1098,  1100,  1122, 
1173,  1192,  1200,  2381,  2422. 

Trade  and  Commerce — Laws  relating  to, 
2386  2389  2390. 

Western  Australia,  1100, 1122, 1192, 1200, 
1223,  1289,  1240,  1911,  2382. 
Governor-General,   1922,    2252;    Appoint- 
ment of  Deputies,  713. 
Laws    ultra    vires     of    the     Constitution, 

1729. 
Parliament,  Powers  of  the,  227,  265. 

Acquisition  of  Property,  151,  152,  153.  . 

Aliens,  228,  232,  255,  256. 

Commonwealth  Citizenship,  1764. 

Conciliation  and  Arbitration  in  Indus- 
trial Disputes,  213. 

External  Affairs  and  Treaties,  30. 

Fisheries,  1855,  1857,  1860,  1863. 

Influx  of  Criminals,  30. 

Invalid  and  Old-age  Pensions,  13,  18, 
1992. 

Legislative  Powers,  225,  226. 

Matters  referred  by  State  Parliaments, 
222,  223,  224. 

Navigation  and  Shipping,  1856,  2449. 

Pacific  Islands,  30. 

Railway  Construction  and  Extension, 
163,  164,  167,  175,  178. 

Railways,  Control  of,  154. 

Railways,  Taking  over  of,  163. 

Rivers,  Control  and  Regulation  of,  39, 
44,  45,  58,  59,  116,  120,  148,  150,  409, 
426,  478,  479,  480,  500,  5H,  515,  521, 
f  23,  524,  532,  537,  539,  542,  545,  564, 
594,  595,  622,  623,  624,  625,  626,  627, 
629,  631,  632,  634,  640,  1952,  1983, 
1989,  2389. 

'Taxation,  1856,  1990,  2397. 

'Territory  surrendered  or  acquired,  256, 
257,  259,  261. 
Parliament,  The  : 

Alteration  of  Number  of  Members, 
1839. 

Dead-locks,  1874,  2104  ;  Consecutive  Dis- 
solution of  Houses,  2107,2119,  2248, 
2249 ;  Simultaneous  Dissolution  of 
Houses,  2136,  2142,  2156,  2157  ;  Joint 
Meeting  of  Houses,  2222,  2228,  2241, 
2245,  2451,2452,  2453. 

Election  Law,  1855. 

Electoral  Divisions,  1840. 

Electors'  Existing  Rights,  1840,  1853, 
2447. 

House  of  Representatives,  Constitution 
of,  1834,  1838. 

Members,  Disqualifications  of,  1944,  1946, 

2448. 
Money  Bills— Suggestion  of  Amendments 
by  Senate,    1996,   1997,  2450  ;  Limita- 
tion   of    Subjects,    2013,    2022,   2044, 
2052,    2056,    2057,    2058,    2060,   2064, 
2070,   2071,   2076,   2078,   2079,    2080, 
2081,    2082,    2451;   Validity  of  Laws, 
2084,    2085,    2086,  2091,  2095,    2415 ; 
Origination  of  Bills,  2097,  2098,  2102. 
Races  disqualified  from  Voting,  2447. 
Senate,  The— Election  of  Members,  2446 ; 

Electorates,  1923. 
Woman  Suffrage,  1853. 
Population,  Reckoning  of,  713,  714. 
Preamble — Recognition  of   Almighty  God, 
1737. 


Barton,  Hon.  Edmund  {continued) — 
States,  New : 

Admission  of  New  States,  694,  695,  696, 
697;   Queensland,    1695,    1702,    2171, 
2400. 
Alteration  of  Limits  of  States,  700. 
Territories,  Provisional  Government  of, 
698. 
States,  The  : 

Citizens  of  Commonwealth,  Protection  of, 

665,  673,  1786,  2398. 
Coinage,  653. 

Constitutions  of  States,  644,  645. 
Custody  of  Offenders  against   Common- 
wealth Laws,  692,  693. 
Customs   and    Excise   Duties,    646,   647, 

650,  651,  652. 
Governors  -Powers    of,    644  ;     Appoint- 
ment of,  1706. 
Invasion  and  Domestic  Violence,  692. 
Laws   inconsistent  with  Commonwealth 

Laws,  1911.  1913. 
Laws,  Validity  of  Existing,  642,  643. 
Religion,  Laws  prohibiting  Free  Exercise 

of,  660,  1770. 
Territory,  Surrender  of,  646. 
Adjournments,  3,  182,  833,  2436,  2439. 
Amendments,  Notice  of,  773,  833. 
Chairman  of  Committees,  The,  2516. 
Clauses,  Recommittal  and  Reconsideration  of, 
1572,  1744,   1816,   1820,   1821,  1823,  1824, 
1826,   1913,   1917,   1918,   1919,  2401,  2403, 
2408,  2411,  2414. 
Days  and  Hours  of  Meeting,  5,  243,  244,  545, 
876,   939,    1117,    1354,    1870,    1872,    2170, 
2403,  2435,  2436. 
Drafting  Committee,  The,  2519. 
Drafting    Committee's    Amendments,     1914, 

2439,  2440,  2441,  2442,  2443,  2444. 
Finance  Committee's  Report,  354,  418,  774. 
Foundation  Day,  123. 
Hansard,  3,  2520. 
Officers  of  Convention,  2520. 
Order  of  Business,  3,  354,  642,  714,  772,  1354, 

1722. 
Papers — Control  and   Regulation  of   Rivers, 

594  ;  Hon.  E.  Pulsford,  657. 
Petition — Conferring  of  Titles,  2. 
President,  The,  2516. 

Queensland,  Representation  of,   2,  294  ;  Ad- 
mission to  Federation,  2171. 
Report  of  Bill,  1816,  1916,  2463. 
Reprint  of  Bill,  1144,  1145,  1721,  1741,  1742, 

1914,  2437. 
Return — Customs  and  Excise,  833. 
State   of   Business,    1355,    1569,    1722,   1723, 

1870,  2170,  2264,  2265,  2267,  2268. 
Statisticians'  Reports,  4.  546. 
Braddon,  Right  Hon.   Sir  E.  N.  C,  M.H.A. 
{Tasmania)  : 
Commonwealth  of  Australia  Bill: 
Bill  as  Finally  Adopted,  2478. 
Constitution,  Amendment  of  the,  744. 
Executive    Government,    The :    Governor- 
General — Command  of  Naval  and  Mili- 
tary Forces,  2256. 
Federal  Capital,  702. 
Federal  Judicature  : 

Appeals  to  Privy  Council,  336,  340,  1892, 

2321,  2340. 
High  Court  of  Australia,  288  ;  Appellate 

Jurisdiction,  2281. 
Judicial  Power   of   the  Commonwealth, 
1881. 
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Bbaddon,  (tight  Hon.  Sir  EL  X.  C.  [cottffaued) — 

Finance  and  Trade,  80S. 
Customs  and  Excise  Dntiesand  Bounties, 

931,  «>;-.  2.;:.:;. 
Customs  and  fc&xcise   Revenue,  Applica- 
tion of,  --'.its,  2428,  2456. 
Financial  Aid  t<>  States,  1 1 17. 
Freedom  of  Trade  and  Intercourse),  1019; 

Preferential  Railway  Elates,  1-402. 
[nter*State Commission,  l  •">.'!  I ,  1537,  2459. 
Officers,  Transfer  <>f,  1901. 
Public  Debts  of  States,  1583. 
Refunds    to  States,    117.'!,   2428,   2456; 
Western  Australia,  1202. 
Parliament,  Powers  of  the  : 
Aliens,  233. 

Conciliation   and    Arbitration  in  Indus- 
trial Disputes,  214 
Railway  Construction  and  Extension,  171. 
Rivers,  Control  and  Regulation  of,  117, 
463,  531,  53s,  <;:;:!. 
Parliament,  The  : 

Dead-locks — Consecutive   Dissolution   of 
Houses,  2117  ;   .Simultaneous  Dissolu- 
tion  of    Houses,   2155  ;    Referendum, 
2-214. 
Money   Bills  —  Limitation   of    Subjects, 
2044. 
States,  New— Queensland,  1694. 
States,  The  : 

Citizens   of    Commonwealth,    Protection 

of,  689,  1791. 
Custody  of   Offenders  against  Common- 
wealth Laws,  693. 
Customs  and  Excise  Duties,  649. 
Governors,  Appointment  of,  1713. 
Religion,  Laws  prohibiting  Free  Exercise 

of,    657,  662,  664. 
Territory,  Surrender  of,  646. 
Appeals  to  Privy  Council,  1569,  2087. 
Clauses,  Recommittal  of,  1919,  2404. 
Leave  of  Absence  to  Mr.  Moore,  1355. 
Reprint  of  Bill,  2437. 

Briggs,       Hon.      Henkv,      M.L.C.     {Western 
Australia)  : 
Commonwealth  of  Australia  Bill : 

Parliament,  Powers  of  the — Rivers,  Control 
and  Regulation  of,  1982. 

Brown,  Hon.  N.  J.,  M.H.A.  (Tasmania): 
Commonwealth  of  Australia  Bill : 
Finance  and  Trade  : 
Bounties,  2350. 

Customs  and    Excise  Revenue,  Applica- 
tion of,  2430. 
Refunds    to   States,    1092,    1907,    2430; 
Western  Australia,  1198. 
Parliament,  Powers  of  the  : 

Railway  Construction  and  Extension,  170. 
Rivers,  Control  and  Regulation  of,  512. 
Parliament,  The  : 
Deadlocks  —  Joint  Meeting  of  Houses, 

2232,  2246. 
Electors,  Qualification  of,  1847. 
Money  Bills — Suggestion  of  Amendments 
by  Senate,   1997  ;  Limitation  of  Sub- 
jects, 2058. 
States,  New  : 

Admission  of  New  States,  1700. 
Queensland,  1700, 

Territories,  Provisional  Government  of, 
699. 
Clauses,  Recommittal  of,  1821. 


i.k.   Hon.     I.    X..  M.L.A.    [New   South 
Wal 
imonwealth  <<('  Australia  Kill  : 

rnment,    The  :    < '•  ■■  ■ 
<  lommand     of    Mild  ary     and 
Naval  Boi  2264. 

Finance  and  Trade  : 
Bounl 

Inter  Sta  i  ion,  i5.;-_\ 

Public  Debts  of  States,  1634. 
Parliament,  The — Writs  for  General  Elec- 
tion, 1930. 
Parliament,  Powers  of  the— Fisheries,  1862, 
1873. 
Leave  of  Absence,  13.">4. 

Cabruthxbs,   Hon.  J.  H.,  M.L.A.  (Xeio  South 
Wales)  : 
Commonwealth  of  Australia  Bill  : 
Federal  Capital,  708,  1810. 
Federal  Judicature  : 

Appeals   to    Privy  Council,    322,    2311, 

233!),  2421. 
Appellate   Jurisdiction   of    High   Court, 
322. 
Finance  and  Trade  : 
Freedom  of  Trade,  1294,  1340. 
Railway  Rates,  1294,  1340. 
Refunds  to  States,  1188. 
Parliament,  Powers  of  the — Rivers,  Control 
and    Regulation  of,    52,  388,  468,    1955, 
1989. 
Parliament,  The  : 

Members,   Disqualification  of,  for  Bank- 
ruptcy or  Insolvency,  1932,  1940. 
Money  Bills  —  Limitation   of    Subjects, 
200*7. 
States,  The— Citizens  of  Commonwealth,  Pro- 
tection of,  666. 
Clauses,  Recommittal  of,  1918. 

Chairman  of  Committees    (Hon.   Sir  R.   C. 
Baker)  : 

Commonwealth  of  Australia  Bill  : 
Financial  Clauses,  1067. 
Money  Bills,  2104 
Rivers,  Control  and  Regulation  of,  562,  563, 

636. 
Use  of  term  "Governor-General,"  1931. 

Amendments,  125,  536,  562,  563,  909,  1247, 
1410,  1539,  1733,2137,2327. 

Casting  Votes,  549,  636. 

Clauses,  Recommittal  and  Reconsideration 
of,  1743,  1744,  1745,  1746. 

Debate — Speaking  to  Question  before  the 
Chair,  497  ;  Imputing  Motives,  572,  987, 
988  ;  Referring  to  Questions  already  de- 
cided, 1357,  1358  ;  Imputing  Untruth  to 
an  Honorable  Member,  1803;  Interrup- 
tions, 2187,  2297. 

Divisions,  1805,  2095. 

Drafting  Commit  tees  Amendments,  6,  2413. 

Motion  to  report  Progress,  1417. 

Putting  Question  a  second  time,  166,  167. 
(See  Baker,  Hon.  Sir  n.  C.) 

C'lakkk,  Mr.   M.  .)..  M.H.A.  [Tasmania): 
Commonwealth  Of  Australia  Bill: 

Finance    and    Trade  —  Appropriation    of 
Money,  905. 

Cockburn.,  Hon.  J.  A.,   M.H.A.     South  Aus- 
tralia) : 
Commonwealth  of  Australia  Bill  : 
Commonwealth,  Title  of,  700,  1749. 
Constitution,  Amendment  of,  741. 
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Cockburn,  Hon.  J.  A.  {continued) — 

Executive   Government,    The :     Governor- 
General — Command  of  Naval  and  Military 
Forces,  2249,  2264. 
Federal  Capital,  703,  1812. 
Federal  Judicature  : 
Appeals  to  Privy  Council,  2322. 
High  Court  of  Australia,  302. 
Finance  and  Trade : 

Appropriation  of  Money,  1899. 
Customs  and  Excise  Duties  and  Bounties, 

914,  948,  2350. 
Financial  Aid  to  States,  1119. 
Freedom  of  Trade  and  Intercourse,  1020  ; 
Preferential     Railway     Rates,     1381, 
1418. 
Public  Debts  of  States,  1634. 
Refunds  to  States,  1091  ;  Western  Aus- 
tralia, 1204,  1221. 
Parliament,  Powers  of  the  : 
Aliens,  251. 

Commonwealth  Citizenship,  1764. 
Fisheries,  1862. 

Invalid  and  Old-age  Pensions,  9,  10. 
Railway    Construction    and    Extension, 

166,  168,  176. 
Rivers,  Control  and   Regulation  of,  136, 

507,  544,  627. 
Territory  surrendered  or  acquired,  257. 
Parliament,  The  : 

Dead-locks  —Dissolution  of  Houses,  2164 ; 

Joint  Meeting  of  Houses,  2240. 
House    of     Representatives — Writs    for 

General  Election,  1929,  1930,  1931. 
Members,  Disqualification  of,   for  Bank- 
ruptcy or  Insolvency,  1936,  2448. 
Money    Bills — Limitation    of    Subjects, 
2061,  2081,  2084,  2094  ;  Origination  of, 
2098,  2099. 
Races  disqualified  from  Voting,  2447. 
Senate,  The— Electorates,  1928. 
Public  Departments  transferred,  264. 
States,  New — Admission  of,  696. 
States,  The  : 

Citizens  of   Commonwealth,    Protection 

of,  685,  688,  1795,  1797. 
Constitutions  of  States,  644. 
Customs  and  Excise  Duties,  649. 
Governors,  Appointment  of,  1711. 
Religion,    Laws  prohibiting  Free  Exer- 
cise of,  660,  1774. 
Clauses,  Recommittal  of,  1917,  2414. 
Drafting  Committee's  Amendments,  2444. 
Officers  of  Convention,  2520. 
Reprint  of  Bill,  2267. 

Crowder,  Hon.  F.  T.,  M.L.C.  (Western  Aus- 
tralia) : 
Commonwealth  of  Australia  Bill : 

Finance  and  Trade  :    Refunds  to  States — 
Western  Australia,  1195,  1220. 

Deakin,  Hon.  Alfred,  M.L.A.  (Victoria): 
U  Commonwealth  of  Australia  Bill : 
Bill  as  Finally  Adopted,  2497. 
Constitution,  Amendment  of  the,  716,  727. 
Executive    Government,    The  :    Governor- 
General  —  Command      of      Naval     and 
Military  Forces,  2249,  2257,  2264. 
Finance  and  Trade,  715. 

Customs  and  Excise  Duties  and  Bounties, 

918,  936,  941,  2358. 
Customs  and  Excise  Revenue,  Applica- 
tion of,  2430. 


Deakin,  Hon.  Alfred  (continued) — 

Freedom  of  Trade  and  Intercourse,  1019> 

1036,  1252,  1357,  2373. 
Officers,  Transfer  of,  997. 
Public  Debts  of  States,  1602,  1632,  1647. 
Railway  Rates,  1252,  1357,  2373. 
Refunds    to    States,    1059,    1142,    1184, 
2379,   2430;  Western  Australia,   1147, 
1191,  1211,  1222,  1237. 
Parliament,  Powers  of  the  : 
Aliens,  230,  252. 
Conciliation  and  Arbitration  in  Industrial 

Disputes,  202. 
External  Affairs  and  Treaties,  31. 
Fisheries,  1864. 
Matters  referred  by  State   Parliaments, 

215. 
Navigation  and  Shipping,  1856. 
Railway    Construction    and    Extension, 

163,  169. 
Rivers,  Control   and  Regulation  of,  38, 

452,  514,  516,  636,  1970. 
Territory  surrendered  or  acquired,  257. 
Parliament,  The: 

Dead-locks — Joint   Meeting   of    Houses, 

2452. 
House    of    Representatives — Writs     for 

General  Election,  1930. 
Money    Bills — Limitation    of    Subjects, 
2041,  2070,  2075,  2077,  2078  ;  Validity 
of  Laws,  2091. 
Senate,  The— Electorates,  1925;  Retire- 
ment of  Members,  1928. 
States,  New — Queensland,  1692. 
States,   The — Citizens   of    Commonwealth, 
Protection  of,  2397. 
Clauses,  Recommittal  of,  1818,  1917,  1918. 
Drafting  Committee,  The,  2519. 
Petitions — Banking    and     Currency,     1000  ; 
Appeals    to    Privy  Council,    1870,    2087, 
2264. 

Dobson,  Hon,  Henry,  M.H.A.  (Tasmania): 
Commonwealth  of  Australia  Bill : 

Constitution,  Amendment  of  the,  746. 
Federal  Judicature : 

Appeals  to  Privy  Council,    2319,    2333, 

2421. 
Appellate   Jurisdiction    of   High   Court, 

332  ;  Inter-State  Commission,  2276. 
Right  of  Action  against  Commonwealth 
or  State,  1665. 
Finance  and  Trade,  872. 

Customs  and  Excise  Duties  and  Bounties, 

972,  984. 
Financial  Aid  to  States,  1118. 
Freedom  of  Trade — Preferential  Railway 

Rates,  1339,  1403,  1495. 
Inter-State  Commission,  1524,  1539. 
Public  Debts  of  States,  1580. 
Refunds    to   States,    1066,    1093,    1161  ; 
Western  Australia,  1224,  1237,  1240. 
Parliament,  Powers  of  the: 

Conciliation  and   Arbitration   in   Indus- 
trial Disputes,  203. 
Rivers,   Control  and  Regulation  of,  45, 
145,  460,  530,  541,  583,  640. 
Parliament,  The : 

Dead-locks — Consecutive   Dissolution   of 
Houses,   2128 ;  Simultaneous   Dissolu- 
tion, 2167. 
Electors,    Qualification   of,    1851,    1854; 
Woman  Suffrage,  1851. 
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Dobson,  Hon.  Hknky  [continued) — 

Money    Bills-  limitation    el    Subjects, 
2026,  2058  ;  Validity  of  Laws,  2083. 

States,  New — Queensland,  1702. 
Days  and  llouis  of  Meeting,  248,  938. 
Financial  Committee'!  Report, 

Douglas,  Hon.  Adye,  M.L.C.  [Tasmania): 
Commonwealth  of  Australia  Bill: 

Executive    Government,    The:    Governor- 
General —  Command      of      Naval       and 
Military  Forces,  226:*. 
Federal  Judicature  : 

Appeals  to  Privy  Council,  2'A'A  I. 
Appellate  Jurisdiction  of  High  Court — 

Inter-State  Commission,  2283. 
Trial  of  Indictable  Offences,  1895. 
Finance  and  Trade  : 

Customs  and  Kxcise  Duties  and  Bounties, 

935,  2366,  2359. 
Customs  and  Excise  Revenue,   Applica- 
tion of,  2379. 
Financial  Aid  to  States,  1119. 
Freedom  of  Trade — Railway  Rates,  1440. 
Inter-State  Commission,  1533. 
Public  Debts  of  States,  1051. 
Refunds  to  States,  1177. 
Parliament,  Powers  of  the : 
Fisheries,  1861. 
Railway    Construction    and    Extension, 

164. 
Rivers,  Control  and  Regulation  of,  628. 
Parliament,  The: 

Dead-locks — Joint   Meeting   of    Houses, 

2238. 
Electors,  Qualification  of,  1854. 
Members,  Disqualifications  of,  1945. 
Money    Bills — Limitation    of    Subjects, 
2037  ;  Validity  of  Laws,  2094. 
Preamble — Recognition  of  Almighty  God, 

1739. 
States,  The : 

Citizens   of    Commonwealth — Protection 

of,  678,  1784. 
Governors,  Appointment  of,  1708. 

Downer,  Hon.  Sir  J.  W.,  M.H.A.  (South  Aus- 
tralia) : 
Commonwealth  of  Australia  Bill : 

Constitution,  Amendment  of  the,  725. 
Federal  Capital,  1812. 
Federal  Judicature  : 

Disqualification  of  Judges  for  Executive 

Office,  361. 
High  Court  of  Australia,  274,  290. 
Right  of  Action  against  Commonwealth 
or  State,  1661. 
Finance  and  Trade,  897. 

Appropriation  of  Money,  902. 
Bounties,  2351.  2352,  2365. 
Freedom  of  Trade  and  Intercourse,  1018, 
1314,    1335,    1337,    1338,     1343,    1437, 
1438,  1505. 
Public  Debts  of  States,  1632,  1635,  1650. 
Railway  Rates,   1314,   1335,  133S,   1343, 

1437,  1438,  1505. 
Refunds   to   States,    1047,     1073,     1162; 
Western  Australia,  1199,  1212,  1229. 
Parliament,  Powers  of  the  : 
Aliens,  253. 
Conciliation  and  Arbitration  in  Industrial 

Disputes.  186, 
Invalid  and  Old-age  Pensions,  13,  28. 
Matters  referred  by  State  Parliaments, 
220. 


Downs,  Bon.  Sir  J.  \v.  (eontinuea) — 

llnlways,  Taking  over  of, 

Livers,' control  and  Regulation  '• 
112,    in  9,   1954, 

1989. 
Liament,  The  : 

I  >'o  I -locks— Consecutive  Dissolution  of 
Houses,  2121  ;  Simultaneous  Dissolu- 
tion, 2162;  Joint  Meeting  of  Houses, 
2239. 

Electors,  Qualification  of,  1852;  Adult 
Suffrage,  1852. 

House  of  Representatives— Writs  for 
General  Election,  1929. 

Members,  Disqualification  of,  for  Bank- 
ruptcy or  Insolvency,  1933. 

Money    Bills — Limitation    of    Subjects, 
2005,  2033;   Validity  of  Laws,  2084, 
2092. 
Preamble :  Recognition  of  Almighty  God, 

1740. 
States,  The : 

Custody  of  Offenders  against  Common- 
wealth Laws,  693. 

Religion,  Laws  prohibiting  Free  Exercise 
of,  662. 
Clauses,  Recommittal  of,  1821. 
Debate,  Conduct  of,  2171. 
Drafting  Committee's  Amendments,  2442. 

Forrest,  Right  Hon.  Sir  John,  M.L.A.  [Wes- 
tern Australia)  : 
Commonwealth  of  Australia  Bill : 

Constitution,  Amendment  of  the,  759. 
Executive   Government,    The  :     Governor- 
General — Command  of  Naval  and  Mili- 
tary Forces,  2262. 
Federal  Capital,  708,  1813. 
Federal  Judicature  : 

Appeals   to  Privy  Council,   2332,    2336, 

2338. 
Disqualification  of  Judges  for  Executive 

Office,  356. 
High  Court  of  Australia,  300. 
Judicial  Power  of  Commonwealth,  1876. 
Finance  and  Trade,  846. 

Appropriation  of  Money,  903. 

Customs  and  Excise  Duties  and  Bounties, 

974,  987. 
Customs  and  Excise  Revenue,   Applica- 
tion of,  2426. 
Financial  Aid  to  States,  1103,  1121. 
Freedom  of  Trade  and  Intercourse,  1034, 

1352,  1419,  1480. 
Officers,  Transfer  of,  990,  991. 
Property,  Transfer  of,  998. 
Public  Debts  of  States,  1552.  1622. 
Railway  Rates,  1352,  1419,  1480. 
Refunds  to  States,  1092.  1 166.  1172,  2426  : 
Western  Australia,  1122,  1139,    1149, 
1193,    1207,    1223,     1240,    1242,     2 
2*86,  2437. 
Governor-General,  Appointment  of  Depu- 
ties, 718. 
Parliament,  Powers  of  the  : 
Aliens,  24a 
Conciliation  and  Arbitration  in  Industrial 

Disputes,  209. 
Fisheries,  1857,  1963,  1873. 
Invalid  and  Old-age  Pensions,  25,  1994. 
Railway    Construction    and    Extension, 

170,  176. 
Livers,  Control  and  Regulation  of,  399, 
485,  545,  6<>5. 
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Forrest,  Right  Hon.  Sir  John  {continued) — 
Parliament,  The  : 

Dead-locks — Consecutive  Dissolution  of 
Houses,  2109,  2118,  2248;  Simulta- 
neous Dissolution,  2137,  2147,  2157, 
2159;  "Referendum,  2219;  Joint  Meet- 
ing of  Houses,  2119,  2229,  2247. 
House    of     Representatives— Writs    for 

General  Election,  1929. 
Members,  Disqualifications  of— Ministers 

of  States,  1941. 
Money  Bills— Suggestion  of  Amendments 
by  Senate,  1998  ;    Limitation  of   Sub- 
jects, 2045. 
Senate,  The —Electorates,  1927;  Retire- 
ment of  Members,  1929. 
Public  Departments  transferred,  263. 
States,   New— Admission   of  New   States, 

695  ;  Queensland,  1692. 
States,  The  : 

Citizens   of    Commonwealth,    Protection 

of,  665,  691,  1788. 
Governors  of  States,  645,  1703,  1715. 
Amendments,  Printing  of,  657. 
Business,  State  of,  1569,  1722,  2267. 
Clauses,    Recommittal  of,    773,    1818,   1821, 

1826,  1916,  1917,  1919. 
Days  and  Hours  of  Meeting,  939,  1870. 
Drafting    Committee's     Amendments,    2442, 

2444. 
Leave    of    Absence    to    Mr.     James,     1573, 

2087. 
Papers  —  Western    Australian    Statistics,   5, 

481,  657. 
Petition  for  Recognition   of   Almighty  God, 

1144. 
Reprint  of  Bill,  1742. 

Fraser,  Hon.  Simon,  M.L.C.  {Victoria) : 
Commonwealth  of  Australia  Bill : 
Federal  Judicature  : 

High  Court  of  Australia,    305  ;    Appel- 
late Jurisdiction,  2280. 
Judges,  Appointment,  Removal,  and  Re- 
muneration of,  313,  316. 
Finance  and  Trade,  884. 

Customs  and   Excise  Duties  and  Boun- 
ties, 973. 
Freedom  of  Trade,  Laws  derogating  from, 

1288. 
Public  Debts  of  States,  1586,  1589. 
Railway  Rates,  1288. 
Refunds  to   States,    1076,    1097,    2431  ; 
Western  Australia,  1229,  1240. 
Parliament,  Powers  of  the  ; 
Railways,  Taking  over  of,  160. 
Rivers,  Control   and  Regulation  of,    59, 
530,  1981. 
Religion,  Laws  prohibiting  Free   Exercise 

of,  1775,  1779. 
States,   The— Customs  and  Excise  Duties, 
648. 
Clauses,  Recommittal  of,  1822,  2412. 
Petitions — Hare    System    of     Voting,     124; 
Appeals  to  Privy  Council,  1866. 

Fysh,  Hon.  Sir  P.  O.,  M.H  A.  {Tasmania)  : 
Commonwealth  of  Australia  Bill : 
Finance  and  Trade,  792. 

Freedom  of  Trade  and  Intercourse,  1026, 

1030,  1031,  1036,  2377. 
Property,  Transfer  of,  1904. 
Public  Debts  of  States,  1553,  1577,  1624. 
Refunds  to  States,  1151. 
Clauses,  Recommittal  of,  1818,  1826,  1917. 


Glynn,  Mr.  P.  M.,  M.H.  A.  {South  Australia): 
Commonwealth  of  Australia  Bill : 
Bill  as  Finally  Adopted,  2514. 
Constitution,  Amendment  of  the,  736    771 

2401,  2463. 
Federal  Capital,  1814. 
Federal  Judicature  : 

Appeals  to  Privy  Council,  330,  2332 
2338,  2405,  2413,  2415,  2438,  2453. 

High  Court  of  Australia,  265,  304 ;  Ap- 
pellate Jurisdiction,  330,  331,  1887 
1893,  2280,  2323,  2325,  2453. 

Judges,  Appointment,  Removal,  and  Re- 
muneration of,  315,  316. 

Judicial  Power  of  Commonwealth,  320, 
1876. 

Jurisdiction  of  Courts,  348. 

Right  of  Action  against  Commonwealth 
or  State,  1653,  1674,  1679. 

Trial  of  Indictable  Offences,  350,  353. 
Finance  and  Trade,  851. 

Appropriation  of  Money,  908. 

Customs  and  Excise  Duties  and  Bounties, 
942,  964,  979. 

Freedom  of  Trade  and  Intercourse,  1017, 
1024,  1333,  1471,  2378. 

Inter-State  Commission,  1527. 

Officers,  Transfer  of,  991. 

Property,  Transfer  of,  1001. 

Public  Debts  of  States,  1540,  1549,  1577, 
1588. 

Railway  Rates,  1333,  1471,  2389,  2300. 

Refunds  to  States,  737,  1086,  1089,  1097, 
2380;  Western  Australia,  1196,  1215, 
1241. 

Trade    and    Commerce  —  Railways    and 
Rivers,  2390. 
Laws  ultra  vires  of  Constitution,  1679. 
Parliament,  Powers  of  the  : 

Acqusition  of  Property,  152. 

Aliens,  254. 

Commonwealth  Citizenship,  1758. 

Conciliation  and  Arbitration  in  Indus- 
trial Disputes,  206. 

External  Affairs  and  Treaties,  30. 

Invalid  and  Old-age  Pensions,  11. 

Judgments  of  State  Courts,  29. 

Matters  referred  by  State  Parliaments, 
225. 

Navigation  and  Shipping,  2449. 

Railways,  Taking  over  of,  154,  161. 

Rivers,  Control  and  Regulation  of,  45, 
141,  376,  479,  480,  481,  482,  514,  517, 
518,  533,  535,  536,  537,  541,  561,  562, 
564,  624,  627,  633,  1947,  1953,  1972, 
1990. 
Parliament,  The  : 

Dead-locks — Consecutive  Dissolution  of 
Houses,  2119,2120,  2131;  Simultaneous 
Dissolution,  2157,  2170  ;  Joint  Meeting 
of  Houses,  2213,  2245,  2247,  2453. 

Electors,  Qualification  of,  1848,  1850, 
1855;  Woman  Suffrage,  1848,  1850. 

House  of  Representatives,  Constitution 
of,  1827,  1828. 

Money  Bills — Suggestion  of  Amendments 
by  Senate,  1997  ;  Limitation  of  Sub- 
jects, 2003,  2059,  2079;  Validity  of 
Laws,  2086. 

Senate,  The — Electorates,  1927. 
Preamble — Recognition  of  Almighty  God, 

1732. 
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Glynn,  Mr.  P.  If.  [continued)  — 

States,  NeW  : 

Admi  ,604. 

Territoriea,  Provisional  Government  of, 
898. 

Slates,  The  : 

■us    of     (  'oiiinioiiw  ealth,     Prot< 

of,  680,  600,  1789. 

Constitutions  of  States,  till. 

Cuatody   of  Offenders  against  Common- 
wealth Lawa,  602,  603. 

Customs  an. I  Excise  Duties,  052. 

Govei -noi-s.  Tow  era  of,  044. 

Taxation  of  State  Property  by  Common- 
wealth,  653. 
Clauses,  Recommittal  of,  1918,  2403. 
Close  of  the  Convention,  2514. 
Petition— Hare-Spence  System  of  Voting,  1. 

Gordon,  Hon.  J.     H.,    M.L.C.    (South    Aus- 
tralia): 

Commonwealth  of  Australia  Bill : 
Constitution,  Amendment  of  the,  70'.). 
Finance  and  Trade  : 

Customs  and  ESxcise  Duties  and  Bounties, 

903,  990,  2361. 
Freedom  of  Trade,  1253,  1258,  1270,  1284, 

1324,  1357,  1381. 
Officers,  Transfer  of,  993. 
Property,  Transfer  of,  1905,  1900. 
Railway   Rates,  1253,    1258,    1270,   1284, 

1324,  1357,  1381,  1511. 
Refunds  to  States,  1097. 
Laws  ultra  vires  of  Constitution,  1089. 
Parliament,  Powers  of  the: 

Rivers,  Control  and  Regulation  of,   31, 
110,  124,  125,  505,  1953,  1907,  1989. 
Parliament,  The  : 

Dead  locks — Simultaneous  Dissolution  of 

Houses,  2137- 
Money    Bills — Limitation    of     Subjects, 
2047. 
States,  The  : 

Citizens  of  Commonwealth,     Protection 

of,  0S1. 
Coinage,  053. 
Invasion    and   Domestic    Violence,    091, 

092. 
Religion,  Laws  prohibiting  Free  Exercise 
of,  058. 

Grant,  Hon.  C.  H.,  M.L.C.  {Tasmania)  : 
Commonwealth  of  Australia  Bill  : 
Finance  and  Trade,  857. 

Freedom  of  Trade,  1208, 1339,  1443,  1402, 

1403.  1  17U.  1500. 
Inter-State  Commission,  2458. 
Railway  Bates,   1208,  1339,   1113,    1462, 

1403,  1  17ii,  I 506,  •-,:{,.r_\ 
Refunds  to  States— Western  Australia, 
1207. 
Parliament,    Powers    of    the  —  Railways, 
Taking  over  of,  102. 

Hassell,  Mr.   A.   Y.,  M.L.A.   (Western  Aus- 
tralia) : 
Commonwealth  of  Australia  Bill : 

Federal    Judicature  —  Appeals    to    Privy 

Council,  2421. 
Parliament,  Powers  of  the — In  valid  and  Old- 
age  Pensions,  13. 


,  Son.  Job    .  M.  n. 
Commonwealth  of  Australia  Bill: 

Finance  and  Ti 

Financial  Aid  |  L00,   1120. 

iom  of  Trade  and  L>  1034. 

Public  Debt*  of  8tates,  1564,  L( 
1043,    I 
1169,  1907,  1900;  dia, 

1195,  1200. 

States,  The  — (  'u-toins    and    Excise   Duties, 
051. 

Higgins,  Mr.  H.  B.,  M.L.A.  (Victoria)  : 
Commonwealth  of  Australia  Bill  : 

Constitution,  Amendment  of  ihe,  740,  740, 

700. 
Federal  Capital,  1815. 
Federal  Judicature  : 

Appeals  to  Privy  Council,  334.  337,  2456, 
Disqualification  of  Judg<  ative 

or  Parliamentary  Office,  357,  374,  2341. 
High  Court  of  Australia,  279,  349 ;  Appel- 
late Jurisdiction,  331,  334,  337,  I 
2281 
Trial  of  Indictable  Offences,  350,  353. 
Finance  and  Trade,  866  : 

Appropriation  of  Money,  1897. 
Customs  and  Excise  Duties  and  Bounties, 

932,  !)(i7,  908,  982,  2347,  2360,  2365. 
Freedom    of    Trade,    1202,     1271,     1310, 

1348,  1300,  1409,  1490. 
Inter-Sta  te  G  mmission,  1 522. 
Property,  Transfer  of,  1904. 
Public  Debts  of  States,  1035. 
Railway  Rates,  1202,    1310,  1348,    1390, 

1409,  1490. 
Refunds  to  States,   1908  ;  Western  Aus- 
tralia,  1194. 
Laws  ultra  vires  of  Constitution,  1088. 
Parliament,  Powers  of  the : 

Commonwealth  Citizenship,  1757. 
Conciliation  and  Arbitration  in  Industrial 

Disputes,  180,  201,  210. 
Fisheries,  1859 

Invalid  and  Old-age  Pensions,  1993. 
Rivers,   Control  and  Regulation  of,   00, 
110,  400,  404,  509,  513,  517,  530, 
540,  572,  1978. 
Parliament,  The  : 

Dead-locks— Dissolution  of  Houses,  2120, 
2210;  Referendum.  2210;  Joint  Meet- 
ing of  Houses,  2222.  2223,  2225. 
Electors,  Qualification  of,  184.~>. 
House   of  Representatives,  Constitution 

of,  1838. 
Members,  Disqualification  of.  244S. 
Money  Bills — Suggestion  of  Amendments 
by  Senate,    1990,    l!»!>7  :   Limitation  of 
Subjects,  2<M>3,  2023,  2056,2080;  Va- 
lidity of  Laws.  2062,2085,  2<>!>3. 
Preamble  —  Recognition  of  Almighty  God, 

1734. 
Public  Departments  transferred,  265. 
States,   New— Admission  of  New  States, 

696. 
States,  The  : 

Citizens   of    Commonwealth,    Protection 

of,  084,  1800. 
Religion,  Laws  prohibiting  Free  Exercise 
of,  054.  658,  662,  1769,  1774.  1779. 
Clauses,  Recommittal  of,    1818,    1826,    1917, 

1918. 
Petition — Appeals  to  Privy  Council,  1916. 
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W.,  M.H.A.   (South  Aus- 


Holder,    Hon.    F. 

tralia)  : 

Commonwealth  of  Australia  Bill : 
Bill  as  Finally  Adopted,  2493. 
Federal  Capital,  711. 
Federal  Judicature  : 

Appeals  to  Privy  Council,  2340. 
Disqualification  of  Judges  for  Executive 

or  Parliamentary  Office,  355,  370. 
High  Court  of  Australia,  287,  301,  306, 
308 ;      Appellate    Jurisdiction,     1892, 
2283,  2285. 
Finance  and  Trade,  821,  886. 
Appropriation  of  Money,  1897. 
Bounties,  2346. 

Consolidated  Revenue  Fund,  900. 
Customs  and  Excise  Revenue,  Applica- 
tion of,  2424,  2457. 
Customs    Duties  —  Western    Australia, 

2382,  2384. 
Financial  Aid  to  States,  1113. 
Freedom  of  Trade  and  Intercourse,  1023, 
1029,    1030,    1271,    1306,    1338,    1350, 
1485,  1501,  1508,  1509. 
Inter-State  Commission,  2459. 
Officers,  Transfer  of,  995. 
Property,  Transfer  of,  1005. 
Public  Debts  of  States,  1549,  1577,  1579, 

1593,  1594,  1609,  1633,  1641. 
Railway  Rates,    1306,  1338,  1350,  1485, 

1501,1508,  1509. 
Refunds  to  States,  1045,  1090,  1097,  1178, 
1906,  2424;  Western  Australia,  1133; 
1138,  2382,  2384. 
Laws  ultra  vires  of  the  Constitution,  1717, 

1730. 
Parliament,  Powers  of  the  : 
Invalid  and  Old-age  Pensions,  23. 
Matters  referred  by  State  Parliaments, 

224. 
Rivers,  Control  and  Regulation  of,  127, 
405,  480,  607,  623. 
Parliament,  The  : 

Dead-locks — Dissolution  of  Houses,  2154 ; 

Joint  Meeting  of  Houses,  2244. 
Electors,    Qualification   of,    1842,     1846, 
1851  ;    Woman  Suffrage,    1842,    1846, 
1851  ;  Existing  Rights,  2447. 
Members,  Disqualification  of,  2448. 
Money    Bills — Limitation    of    Subjects, 
2019. 
States,  New — Admission  of,  695. 
States,  The  : 

Citizens  of  Commonwealth,  Protection  of, 

1790. 
Customs  and  Excise  Duties,  648. 
Invasion  and  Domestic  Violence,  692. 
Adjournment,  2436. 
Business,  State  of,  2267. 
Clauses,  Reconsideration  and  Recommittal  of, 

1571,  1746,  1819,  1917. 
Days  and  Hours  of  Meeting,  5,  244,  876,  938. 
Drafting  Committee's  Amendments,  1914. 
Reprint  of  Bill,  1742. 
Return — Appeals  to  Privy  Council,  1419. 

Howe,  Hon.  J.  H.,  M.L.C.  (South  Australia) : 
Commonwealth  of  Australia  Bill : 

Constitution,  Amendment  of  the,  754. 
Federal  Capital,  706. 
Finance  and  Trade  : 

Customs  and  Excise  Duties  and  Bounties, 
950,  2353. 


Howe,  Hon.  J.  H.  (continued) — 

Freedom  of  Trade— Preferential  Railway 

Rates,  1369,  1409,  1474. 
Inter-State  Commission,  2461. 
Parliament,  Powers  of  the  : 
Aliens,  250. 

Commonwealth  Citizenship,  1757. 
Conciliation  and  Arbitration   in   Indus- 
trial Disputes,  199. 
Invalid    and    Old-age   Pensions,    6,    17, 

1991. 
Railways,  Taking  over  of,  160. 
Parliament,  The  : 

Electors,  Qualification  of,  1850  ;   Woman 

Suffrage,  1850. 
House     of      Representatives — Electoral 

Divisions,  1840. 
Money    Bills— Limitation    of     Subjects, 
2069. 
States,  New— Admission  of,  697. 
States,  The : 

Citizens  of  Commonwealth,  Protection  of, 

681,  1801. 
Governors,  Appointment  of,  1714. 
Clauses,    Recommittal  of,   1818,  1824,   1826, 

1918. 
Drafting  Committee's  Amendments,  2441. 
Quorum,  Absence  of,  2304. 

Isaacs,  Hon.  I.  A.,  M.L.A.  (Victoria)  : 
Commonwealth  of  Australia  Bill : 
Bill  as  Finally  Adopted,  2486. 
Constitution,  Amendment  of  the,  715,  716, 

756,  2400. 
Executive   Government,   The  :     Governor- 
General—  Command  of  Naval  and  Mili- 
tary Forces,  2264. 
Federal  Capital,  1815. 
Federal  Judicature  : 

Appeals  to  Privy  Council,  340,  348,  2315, 

2335,  2419. 
Appellate   Jurisdiction   of   High   Court, 

340,  1886,  1893 ;   Inter-State  Commis- 
sion, 2279. 
Disqualification  of  Judges  for  Executive 

or  Parliamentary  Office,  360,  372. 
High    Court    of    Australia,     283,    288, 

289,  293,  301,  305,  306. 
Judges,     Appointment,    Removal,     and 

Remuneration  of,  308,  311,  314,  316, 

318. 
Judicial  Power  of    the  Commonwealth, 

319,  321,  1879,  1881,  1882,  2275. 
Jurisdiction  of  Courts,  348. 
Right  of  Action  against  Commonwealth 

or  State,  1671. 
Trial  by  Jury,  352,  1895. 
Finance  and  Trade,  827,  877. 

Appropriation  of  Money,  906,  1898. 
Consolidated  Revenue  Fund,  899,  900. 
Customs  and  Excise  Duties  and  Bounties, 

910,    927,    942,    945,    964,    971,    2352, 

2362  ;  Western  Australia,  1911. 
Financial  Aid  to  States,  1110. 
Freedom  of  Trade  and  Intercourse,  1014, 

1020,    1024,    1030,    1253,    1271,    1275, 

1337,    1376,    1398,    1458,    1491,    2365, 

2367,  2371. 
Inter-State     Commission,      1515,     1536, 

1538,  2396,  2461. 
Officers,  Transfer  of,  991,  997. 
Property,  Transfer  of,  1005. 
Public  Debts  of  States,  1590,  1598. 
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1376, 

2387, 


Isaacs,  Hon.  I.  A.  [continue* 

Railway  Elates,  1263,  1275,  1337 
l  .-{'.is,'  1468,  L401,  2367,  2371, 
2391,  2393. 

Refund*    to  States,    1185,    1244,    1910 
Western  Australia,  1138,  1213,1911. 
Laws  ultra  vires  of  the  Constitution,  1719 
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'30. 


Parliament ,  Powers  of  t  be  i 

lisit  i<»n  of  Proper!  v,  153. 
Aliens,  227,  239. 

( iommonwealt  li  ( lil  izenship,  1759. 
Conciliation  and    Arbitration  in  Indus- 

t  rial  I  disputes,  188. 
Invalid  ana  Old-age  Pensions,  26. 
Legislative  Powers,  225. 
Matters  referred  by  State   Parliaments, 

222. 
Navigation  and  Shipping,  1856. 
Rivers,  Control  and   Regulation  of,  415, 
417,    418,    479.    482,    496,    497,    498, 
515,  522,  523,  524,  532,  539,  551,  665, 
588,  596,  629,   641,   1952,    1958,   1978, 
1985,  1990. 
Taxation,  1855. 

Territory  surrendered  or  acquired,  260. 
Parliament,  The  : 

Dead-locks — Consecutive   Dissolution   of 
Houses,  2114;    Simultaneous  Dissolu- 
tion,   2136,   2156,   2161,   2170,    2172; 
Referendum,  2172,  2192,    2211,  2213, 
2214;  Joint  Meeting  of  Houses,  2228, 
2452. 
Electors,  Qualification  of,  1851,  1854. 
House  of  Representatives,   Constitution 
of,    1828,    1831,    1838  ;    Alteration    of 
Number  of  Members,  1839  ;  Writs  for 
General  Election,  1929. 
Members,  Disqualification  of  ,  1942. 
Money    Bills— Limitation    of    Subjects, 
2000,    2018,   2047,    2057,    2070,    2075, 
2450;  Validity  of   Laws,   2082,    2090, 
2415  ;  Origination  of  Bills,  2096,  2102; 
Suggestion  of  Amendments  by  Senate, 
2450. 
Senate,    The— Electorates,    1922 ;    Elec- 
tion of  Members,  244(i. 
Population,  Reckoning  of,  713. 
States,  New— Queensland,  1693. 
States,  The  : 

Citizens   of  Commonwealth,    Protection 
of,  667,  6S6,   1783,   1788,    1796,   1797, 
1798. 
Customs  and  Excise  Duties,  647. 
Laws  inconsistent   with  Commonwealth 
Law,  643. 
Adjournment,  2436. 
Business,  State  of,  2266. 
Chairman  of  Committees,  The,  2517. 
Clauses,    Recommittal    and    Reconsideration 
of,   1571,    1723,    1744,    1817,    1818,     1825. 
1918,  1919. 
Drafting  Committee,  2518. 
Drafting  Committee's  Amendments,  2444. 
President,  The,  2517. 

Kingston,  Right  Hon.  C.  C,  M.H.A.  (South 
Australia) : 
Commonwealth  of  Australia  Bill : 

Constitution,  Amendment  of  the,  716,  747, 

770. 
Executive  Government,   The  :    Governor- 
General —  Command      of      Naval     and 
Military  Forces,  2260. 


Knroerroir,  Bight  Boa.  < !.  C.         Humd) — 

i  il  Judical 

Appeals   from   Enter  State    Commission, 
2284. 

Appeals  to  Privy  Council,  330,  \ 
2420. 

Disqualific  bion  of  Judges  for  Executive 
Office,  304. 

High  Court  of  Australia,  271,  300,  306, 
2284. 

Judges,  Appointment,  Removal,  and  Re- 
muneration of,  313,  316,  318. 

Judicial  Power  of  Commonwealth, 
1876. 

Jurisdiction  of  Courts,  348. 
Finance  and  Trade,  862. 

Customs  and  Excise  Duties  and  Boun- 
ties, 980,  98a 

Customs  and  Excise  Revenue,  Appli- 
cation of,  2427. 

Freedom  of  Trade— Railway  Rates,  1 365, 
1369,  1464,  1508,  1511. 

Inter-State  Commission,  1513,  1516,  1525, 
1526,  1535,  1537,  2395,  2458. 

Property,  Transfer  of,  10 

Public  Debts  of  States,  1583. 

Refund    to  States,   1092,  2427  ;   Western 
Australia,  1197,  1210,  1227,  1242. 
Parliament,  Powers  of  the  : 

Aliens,  246. 

Commonwealth  Citizenship,  1760. 

Conciliation  and  Arbitration  in  Industrial 
Disputes,  184. 

Fisheries,  1859,  1861. 

Invalid  and  Old-age  Pensions,  12. 

Matters  referred  by  State  Parliaments, 
224. 

Railway  Construction  and  Extension, 
173. 

Rivers,  Control  and  Regulation  of,  91, 
150,  465,  490,  516,  536,  557,  629,  631. 
Parliament,  The  : 

Dead  locks— Consecutive  Dissolution  of 
Houses,  2123,  2249;  Simultaneous  Dis- 
solution, 2160;  Referendum,  2220; 
Joint  Meeting  of  Houses,  2236,  245.'>. 

House  of  Representatives — Writs  for 
General  Election,  1931. 

Members,  Disqualification  of,  1947. 

Money    Bills — Limitation     of   Subjects, 
2038,   2058,   2077,   2078;    Validity  of 
Laws,  2082  ;  Origination  of  Bills,  2099, 
2451. 
Public  Departments  transferred,  263. 
States,  New — Admission  of,  097. 
States,  The  : 

Citizens  of  Commonwealth,  Protection  of, 
677,  1783,  1799. 

Religion,  Laws  prohibiting  Free  Exercise 
of,  1770. 

State  Legislatures,  646. 
Reprint  of  Bill,  174M. 

(See  /  .  The) 

Liakk.    Mr.   Gbobge,   M.L.A.   [Western  Aus- 
tralia) : 

Commonwealth  of  Australia  Bill  : 

Federal   Judicature — High   Court   of  Aus- 
tralia. 284,  287. 
Finance  and  Trade  : 

Customs  and  Excise  Duties  and  Bounties, 

981. 
Refunds  to  States,  1 1 7'.'. 
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Leake,  Mr.  George  (continued) — 
Parliament,  Powers  of  the  : 

Conciliation   and   Arbitration   in  Indus- 
trial Disputes,  205. 
Invalid  and  Old-age  Pensions,  16. 
Parliament,  The :  Money  Bills— Limitation 
of  Subjects,  2046. 

Lewis,  Hon.  N.  E..  M.H.A.  {Tasmania): 
Commonwealth  of  Australia  Bill : 

Executive    Government,    The :     Governor- 
General  —  Command      of      Naval     and 
Military  Forces,  2263. 
Finance  and  Trade  : 

Customs  and  Excise  Duties  and  Bounties, 

957. 
Financial  Aid  to  States,  1112. 
Parliament,    The— Members,    Disqualifica- 
tion of,  1945. 
Leave  of  Absence  to  Mr.  Henry,  2171. 

Lyne,  Mr.  W.  J.,  M.L.A.  (New  South  Wales): 
Commonwealth  of  Australia  Bill : 

Federal  Capital,  702,  704,  710,  1802,  1804, 

1805,  1806,  1807. 
Finance  and  Trade,  783,  784. 

Customs  and  Excise  Duties  and  Bounties, 

1009,  1010,  2361. 
Customs  and   Excise   Revenue,  Applica- 
tion of,  2426. 
Customs  Duties,  Uniform,  1013. 
Expenditure,  1040. 
Freedom  of  Trade  and  Intercourse,  1031, 

1290,  1337,  1366,  1444,  2366. 
Inter-State  Commission,  2395,  2434. 
Railway  Rates,  1290,   1366,   1444,  2366, 

2434. 
Refunds    to    States,   1082,    1091,    1095, 
2426;  Western  Australia,  1125,  1214, 
1233. 
Parliament,  Powers  of  the : 

Railway    Construction    and    Extension, 

164. 
Rivers,  Control  and  Regulation  of,   58, 
95,  378,  436,  507,  547,  565,  570,  624, 
628. 
Parliament,    The — Members,    Disqualifica- 
tion of,  for  Bankruptcy  or  Insolvency, 
1937. 
Preamble— Recognition  of  Almighty  God, 

1738. 
States,  New — Admission  of,  698. 
States,  The  : 

Religion,    Laws  prohibiting  Free   Exer- 
cise of,  1777. 
Taxation  of  State  Property  by  Common- 
wealth, 653. 
Clauses,  Recommittal  of,  2413. 
Finance  Committee's  Report,  417. 
Reprint  of  Bill,  1746. 

McMillan,  Mr.  William,  M.L.A.  (Neiv  South 
Wales)  : 
Commonwealth  of  Australia  Bill : 
Bill  as  Finally  Adopted,  2509. 
Constitution,  Amendment  of  the,  716,  743. 
Federal  Capital,  705,  1810,  1813. 
Federal  Judicature  : 

Disqualification  of  Judges  for  Executive 

or  Parliamentary  Office,  358,  371. 
High  Court  of  Australia,  292,  298. 
Finance  and  Trade,  787,  892. 
Appropriation  of  Money,  904. 


McMillan,  Mr.  William  {continued)— 

Customs  and  Excise  Duties  and  Bounties* 
917,  944,  946,  958,  968,  2345,  2348, 
2352. 

Customs  Duties,  Uniform,  1011. 

Freedom  of  Trade  and  Intercourse,  1021, 
1035,  1258,  1347,  1363,  1400,  1442. 

Inter-State  Commission,  1515,  2394,  2460. 

Property,  Transfer  of,  1007. 

Public  Debts  of  States,  1549,  1577. 

Railway  Rates,  1258,  1347,  1303,  1400, 
1442. 

Refunds  to  States,  1042,  1043,  1064,  1143, 
1146,  1171,1909,2381;  Western   Aus- 
tralia, 1137,  1201,  1204,  1238. 
Parliament,  Powers  of  the  : 

Aliens,  251. 

Conciliation  and  Arbitration  in  Industrial 
Disputes,  183,  180 

Invalid  and  Old-age  Pensions,  10. 

Railway  Construction  and  Extension,  171. 

Rivers,  Control  and   Regulation  of,   120, 
135,  140,  429,  484,  496,  497,  505,  546, 
559,  641,  L986. 
Parliament,  The  : 

Dead-locks — Dissolution  of  Houses,  2143, 
2165;  Referendum,  2213;  JointMeeting 
of  Houses,  2241. 

Electors,  Qualification  of,  1844 

Members,  Disqualification  of,  for  Bank- 
ruptcy or  Insolvency,  1935. 

Money  Bills — Limitations    of    Subjects, 
2025,   2075,    2076  ;  Validity   of  Laws, 
2093  ;  Origination  of  Bills,  2100. 
Clauses,  Recommittal  of,  1820. 
Close  of  Convention,  2509. 
Statisticians'  Reports,  4. 

O'Connor,    Hon.    R.    E.,   M.L.C.   {New  Soidk 
Wales)  : 
Commonwealth  of  Australia  Bill  : 
Colonial  Boundaries  Act,  1826. 
Constitution,  Amendment  of  the,  745. 
Executive    Government,    The :    Governor- 
General— Command  of  Naval  and   Mili- 
tary Forces,  2258. 
Federal  Capital,  709. 
Federal  Judicature  : 

Appeals  to  Privy  Council,  2309,  2338. 
Disqualification  of  Judges  for  Executive 

Office,  350. 
High  Court  of  Australia,  285,  303,  1894 ; 
Appellate    Jurisdiction,     332,     1890  ; 
Inter-State    Commission,    2277,    2279, 
2284. 
Judges,  Appointment,  Removal,  and  Re- 
muneration of,  309. 
Right  of  Action  against  Commonwealth 
or  State,  1667,  1678,  1679. 
Finance  and  Trade,  845. 

Customs  and  Excise  Duties  and  Bounties, 

912,  945,  964,965,  1009,  2364. 
Financial  Aid  to  States,  1107. 
Freedom  of  Trade  and  Intercourse,  1017, 
1029,    1036,    1299,    1338,    1404,    1410, 
1420,  1437,  1498,  1506. 
Inter-State  Commission,  1518,  1537. 
Officers,  Transfer  of,  994. 
Property,  Transfer  of,  1905. 
Railway  Rates,    1299,  1338,    1404,   1410, 

1420,  1437,  1498,  1506,  2391. 
Refunds  to  States,  1037,  1144,  1906,  1907, 
1908,  1909,    1911  ;  Western  Australia, 
1235,  1237. 
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roB,  Hon.  i;.  !•:.  (continued) — 

Laws,     niii-K    vires   of   the    Constitution! 

171!). 
Parliament,  Powert  of  the  \ 

Alii' ns,  234. 

Commonwealth  Citizenship,  17"».'>,  1700. 

Conciliation  and  Arbil  ration  in  I  in  lust  rial 
Disputes,   1!)!). 

Fisheries,  1872. 

Propertyj  Acquisil  Ion  of,  1874. 

Railway  Construction  and  Extension, 
177.  " 

Rivers,    Control  and   Regulation  of,  63, 
107. 

Territory  surrendered  or  acquired,  258, 
1874.  ' 
Parliament,  The: 

Dead-locks  —  Dissolution  of  Houses,  2158, 
2159,2166;  Referendum,  2212;  Joint 
Meeting  of  Houses,  2238,  2246. 

Election  Laws  of  States,  1827. 

Electors,  Qualification  of,  1846. 

House  of  Representatives,  Constitution 
of,  1827,  1828,  1838  ;  Alteration  of 
Number  of  Members.  1838  ;  Writs  for 
General  Election,  1929. 

Members,  Disqualification  of,  for  Bank- 
ruptcy or  Insolvency,  1938,  1944 ; 
Ministers  of  States,  1942. 

Money  Bills— Limitation  of  Subjects, 
2009,  2059 ;  Validity  of  Laws,  2083, 
2090. 

Smate,  Election  of,  1827  ;  Retirement  of 
Members,  1928. 
States,  New — Queensland,  1701. 
States,  The  : 

Citizens  of  Commonwealth,  Protection 
of,  671,  682,  688,  1795,  1797,  1799,  ISOO, 
1801. 

Religion,    Laws  prohibiting   Free  Exer- 
cise of,  1778. 
Adjournment,  2438. 
Leave  of  Absence  to  Mr.  Lyne,  2265. 
Reprint  of  Bill,  2437. 

Peacock,  Hon.  A.  J.,  M.L.A.  {Victoria) : 
Commonwealth  of  Australia  Bill : 
Federal  Capital,  1805,  1809. 
Federal  Judicature  : 

Disqualification  of  Judges  for  Executive 

Office,  367. 
High  Court  of  Australia,  288. 
Finance  and   Trade — Customs   and  Excise 

Duties  and  Bounties,  951,  988. 
Parliament,  Powers  of  the  : 

Invalid  and  Old-age  Pensions,  14. 
Rivers,  Control  and  Regulation  of,  530. 
Parliament,  The:  Electors— Woman    Suff- 
rage, 1841. 

President,  The  (Right  Hon.  C.  C.  Kingston) : 
Commonwealth  of  Australia  Bill,  2516. 
Amendments,  Notice  of,  E3 
Clauses,  Reconsideration  and  Recommittal  of, 

1571,   1817,  1813,   1819,   1890,   1825,  1917, 

191 S.  2402. 

Close  of  Convention,  8465,  2516,  2517,  2521. 

Debate  — Stating  that  there  have  been  irregu- 
larities of  procedure,  1820;  Offensive  Per- 
sonal Remarks.  2408,  2409  :  Discussing 
Question  not  before  the  Chair,  2438. 

Drafting  Committee's  Amendments,  2441, 
2442,  -24  ta 


of  Standing  Orders, 

ussion  .in.  1866,  1867,  1869. 
Queensland  - 1 : 
294  :  Admission  to  Federal  ion,  2171. 

Reprint  of  Rill.  \r,~j. 

(Se.  ,/  Son,  C.  C.) 

Quick,  Dr.  John  (  Victoria)  \ 

Commonwealth  of  Australia  Rill  : 
Federal  Judicature  : 

Appeals  to  Privy  Council,   2326,    2327, 

2  Km;,2417. 
Judicial  Power  of  the    Commonwealth, 
319,  321,  1876, 
Finance  and  Trade,  834. 
Appropriation  of  Money,  907. 
Bounties,  2353. 
Consolidated   Revenue   Fund — Expenses 

of  Collection,  900. 
Freedom  of  Trade  and  Intercourse,  1016, 

1256,  1371. 
Inter-State  Commission,  1514,  1535, 1536, 

1538. 
Railway  Rates,  1256,  1371. 
Refunds  to  States,  1080. 
Parliament,  Powers  of  the  : 
Acquisition  of  Property,  151. 
Aliens,  245. 

Commonwealth  Citizenship,  1750,  1766. 
Conciliation   and   Arbitration  in  Indus- 
trial Disputes,  182. 
Matters  referred  by  State  Parliaments, 

217. 
Railway    Construction    and    Extension, 

177. 
Rivers,  Control  and  Regulation  of,  446, 
543,  565. 
Parliament,  The  : 

Dead-locks — Consecutive  Dissolution    of 

Houses,  2120. 
Money    Bills — Limitation    of    Subjects, 
2006. 
Preamble — Recognition  of  Almighty  God, 

1736. 
Public  Departments  transferred,  263,  265. 
States,   The — Citizens  of   Commonwealth, 
Protection  of,  1784,  1788. 
Petitions— Recognition    of    Almighty     God. 

1001. 
Return — Federal  Finance,  5. 

Reid,  Right  Hon.  G.  H.,  M.L.A.  {Xeic  South 
Wale*]  : 
Commonwealth  of  Australia  Bill : 

Commonwealth,  Proclamation  of—  Appoint- 
ment of  Governor-General  and  Executive 
Officers,  1921. 
Constitution,    Amendment    of    the,     735, 

760,  769. 
Federal  Capital.  705,  706,  712. 
Federal  Judicature  : 

Appeals  to  Privy  Council,  336,  339,  2309, 

2341,  2400. 
Disqualifcation  of  Judges  for  Executive 

or  Parliamentary  Office, 
High  Court  of  Australia,  284,  28* 
307;     Appellate    Jurisdiction, 
Inter-State  Commission,  2281. 
Judges,  Appointment,  Removal,  and  Re- 
muneration of,  310,  313,  318. 
Judicial  Power  of    the   Commonwealth, 
821,  2268,  2274. 
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Reid,  Right  Hon.  G.  H.  (continued) — 

Finance  and  Trade,  774,  837,  838  : 

Customs  and  Excise  Duties  and  Bounties. 
923,    954,    959,    987,  989,   1011,   2349, 
2351,  2355,  2359,  2360. 
Customs  and  Excise  Revenue,  Applica- 
tion of,  2424. 
Customs  Duties,  Uniform,  1012. 
Expenditure,  1040,  1041. 
Financial  Aid  to  States,  1116,  1118. 
Freedom  of  Trade  and  Intercourse,  1023, 
1279,    1337,    1342,    1354,   1356,    1361, 
1370,    1382,    1412,    1418,    1465,    1503, 
1509,  2366,  2371. 
Inter-State  Commission,  1528,  1531,  2410, 

2433. 
Officers.  Transfer  of,  993,  995. 
Public  Debts  of  States,  1560,  1611,  1632, 

1635,  1647. 
Railway  Rates,   1279,  1337,  1342,  1354, 
1356,    1361,    1370,    1382,    1412,    1418, 
1465,    1503,    1509,    1510,    1511,   2371, 
2392,  2433. 
Refunds  to  States,  1036,  1037,  1042,  1045, 
1067,    1090,    1091,     1093,    1167,    1247, 
2424;  Western  Australia,    1125,  1194, 
1210. 
Parliament,  Powers  of  the  : 
Aliens,  241,  255. 
Conciliation  and  Arbitration  in  Industrial 

Disputes,  208. 
Invalid  and   Old-age   Pensions,    10,    12, 

16. 
Railway    Construction    and    Extension, 

167,  168,  169,  175,  179. 
Rivers,  Control  and  Regulation  of,  51, 
79,  81,  93,  134,  137,  428,  439,  483,  484, 
493,  494,  498,  518,  525,  543,  549,  560, 
564,  565,  569,  572,  574,  584,  594,  620, 
628,  636,  641,  1950,  1951,  1959,  1967, 
1987,  1989. 
Parliament,  The : 

Dead-locks — Dissolution  of  Houses,  2138, 
2161,  2203;   Referendum.  2203  ;  Joint 
Meeting  of  Houses,  2222,  2233. 
House    of    Representatives  —  Writs   for 

General  Election,  1930. 
Members,  Disqualification  of,  1945,  1947  ; 

for  Bankruptcy  or  Insolvency,  1934. 
Money  Bills— Suggestion  of  Amendments 
by  Senate,  1997 ;  Limitation  of  Subjects, 
2012,  2028  2033,  2055,  2068,  2082; 
Validity  of  Laws,  2068,  2082, 2084, 2085, 
2086,  2088,  2093,  2095,  2415;  Origina- 
tion of  Bills,  2097,  2098,  2100. 
Preamble — Recognition  of  Almighty  God, 

1741 
States,  The  : 

Citizens  of  Commonwealth,  Protection  of, 

675,  681,  1795. 
Governors,  Appointment  of,  1712. 
Laws   inconsistent  with   Commonwealth 

Laws,  643,  1912,  1913. 
Religion,  Laws  prohibiting  Free  Exercise 
of,  1770. 
Business,  State  of,  2265. 
Clauses,    Recommittal   and    Reconsideration 

of,  1745.  1816,  1824,  1917,  2408. 
Days  and  Hours  of  Meeting,  244. 
Debate,  Conduct  of,  2171. 
Finance  Committee's  Report,  715,  774. 
Petition     Appeals  to  Privy  Council,  1722. 
Reprint  of  Bill.  1145. 
Sir  William  Zeal,  2408,  2409. 


Solomon,  Mr.  V.  L.,  M.H.A.  (South  Australia): 
Commonwealth  of  Australia  Bill : 

Constitution,  Amendment  of  the,  752. 
Federal  Judicature  : 

High  Court  of  Australia,  302. 
Judges,    Appointment,     Removal,     and 
Remuneration  of,  310. 
Finance   and    Trade -Refunds    to   States, 

1052,  1153;  Western  Australia,  1217. 
Parliament,  Powers  of  the  : 

Railway    Construction    and    Extension, 

172,  176,  178,  179. 
Rivers,  Control  and  Regulation  of,   106, 
109,  472,  479,  541,  542. 
Parliament,  The  :  Dead-locks — Joint  Meet- 
ing of  Houses,  2223,  2225,  2226. 
States,  New— Queensland,  1698. 

Symon,  Mr.  J.  H.  [South  Australia) : 
Commonwealth  of  Australia  Bill : 
Bill  as  Finally  Adopted,  2507. 
Commonwealth,  Title  of,  702,  1746,  1920. 
Constitution,  Amendment  of  the,  731. 
Executive   Government,    The:     Governor- 
General — Command  of  Naval  and  Mili- 
tary Forces,  2267. 
Federal  Capital,  703,  709,  1808,  1814. 
Federal  Judicature  : 

Appeals  to  Privy  Council,  327,  336,  342, 

2295,   2322,    2324,    2325,    2326,    2333, 

2336,    2337,    2338,    2341,  2411,    241S, 

2419,  2455,  2456. 

Disqualification  of  Judges  for  Executive 

or  Parliamentary  Office,  363,  372. 
High  Court  of  Australia,  269,  287,  296, 
306,  307,  308;    Appellate  Jurisdiction, 
327,  332,  336,  342,   1887,  1892,  2455 ; 
Inter- State  Commission,  2283. 
Judges,      Appointment,    Removal,     and 

Remuneration  of,  317. 
Judicial    Power  of   the  Commonwealth, 

319,  320,  321,  1877,  1881. 
Right  of  Action  against  Commonwealth 

or  State,  1655,  1678. 
Trial  by  Jury,  350,  353. 
Finance  and  Trade,  840. 

Customs  and  Excise  Duties  and  Bounties, 

959,  964,  973,  984,  989,  1010. 
Financial  Aid  to  States,  1115. 
Freedom  of  Trade  and  Intercourse,  1031, 

1331,  1343,  1357,  1437,  1452,  1480. 
Inter-State  Commission,  1521,  1538,  2459. 
Property,  Transfer  of,  1000. 
Public  Debts  of  States,  1626,  1632. 
Railway  Rates,   1331,   1343,   1357,  1437, 

1452,  1480. 
Refunds  to    States,    1047,    1085,    1088, 
1091.  1150,   1182;  Western  Australia, 
1194,  1205,  1222,  1234.  1235,  1237. 
Laws  ultra  vires  of  Constitution,  1723. 
Parliament,  Powers  of  the  : 
Aliens,  248. 

Commonwealth  Citizenship,  1762,  1768. 
Conciliation   and   Arbitration   in  Indus- 
trial Disputes,  189. 
Fisheries,  1873. 

Invalid  and  Old-age  Pensions,  15. 
Matters  referred  by  State  Parliaments, 

218. 
Pacific  Islands,  30. 
Railway    Construction    and    Extension, 

166,  174. 
Railways,  Taking  over  of,  155. 
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Btmon,  Mi-.  J.  If.  (continued) — 

Rivers,  Control   end    Regulation  "f,  72, 
1 20,  428,  482,    iv>,  196,  604,  51  »   518, 
52$  523,  .".17,  552,  561,  562,  567 •  591, 
oil',  1953. 
Parliament ,  Tin' : 
Dead-locks— Consecutive   Diitolntion  of 
Houses,  2105,  2113,  -'lis,  2119,  2131, 
2217  ;  Simultaneous  Dissolution,  2135, 
2136,   2137,   2158;    .Joint   Meeting  of 
Houses,  2230,  2453 
House  of   Representatives,  Constitution 

of,  L830. 
Members,  Disqualification  of,  for  Bank- 
ruptcy and  insolvency,  1D.*>5. 
Money     Bills— 'Limitation    of    Subjects, 
•Join,  2057,  2062,  2074,  2081  ;  Validity 
of  Laws,  2086,  2095. 
Senate,  The— Electorates,  1923  ;  Election 
of  Members,  2445. 
States,  New— Admission  of,  095. 
States.  The  : 

Citizens   of    Commonwealth,    Protection 
of,   075.   682,    17S0,    1784,   1737,  1793, 
1707.  ISO').  L801,  1802. 
Custody  of  Offenders  against  Common- 
wealth Laws,  693. 
Governors,  Appointment  of,  1715. 
Laws  inconsistent   witli    Commonwealth 

Laws,  043. 
Religion,  Laws  prohibiting  Free  Exercise 
of,  659,  662,  1775. 
Appeals  to  Privy  Council,  1202,  1261,  1870. 
Clauses,    Recommittal   and    Reconsideration 

of,  ^73,  1572,  1743,  1744,  1820,  1915. 
Days  and  Hours  of  Meeting,  244. 
Drafting    Committee's    Amendments,    2442, 

2443 
Procedure    in    Committee— Interruption    of 

Member  when  speaking,  498. 
Reprint  of  Bill,  1144. 

Trenwith,  Mr.  W.  A.,  M.L.A.  (Victoria): 
Commonwealth  of  Australia  Bill : 
Bill  as  Finally  Adopted,  2511. 
Federal  Capital,  1809. 
Federal  Judicature: 

Appeals  to  Privy  Council,  2417. 
Disqualification  of  Judges  for  Executive 

Office,  366. 
High  Court  of  Australia,  300. 
Finance  and  Trade,  896. 

Customs  and  Excise  Duties  and  Bounties, 

929,  961,  2354. 
Freedom  of  Trade  — Preferential  Railway 

Rates,  1338,  1345,  1392. 
Western  Australia,  1209,  2385. 
Parliament,  Powers  of  the: 
Aliens,  235,  242. 

Commonwealth  Citizenship,  1761. 
Conciliation    and   Arbitration  in  Indus- 
trial Disputes,  193. 
Invalid   and    Old-age    Pensions,    8,    23, 

1995. 
Rivers,   Control  and    Regulation  of,  69, 
13S,    480,    492,    535,    552,    589,    1974, 
1978. 
Parliament,  The : 

Dead  loeks— Consecutive  Dissolution  of 
Houses,  2125  ;  Simultaneous  Dissolu- 
tion, 2150,  2159,  2165;  Referendum, 
2215. 
Members,  Disqualification  of,  for  Bank- 
ruptcy or  Insolvency,  1939. 


H  ii.  Mr.   \V.  A  '/) — 

Money     Lib-    -Limitation    of     Subjects, 

until  wealth, 
Protect  ion  of.  007.  1791. 

mittal  of,  1M  v   I  822. 

Close  of  Convention,  251  L 

Turner,  Right  Hon.  -  \  ,  M\..\.  (Vic- 

toria) : 
Commonwealth  of  Australia  Bill  : 
Federal  Capital,  703,  1802. 
Federal  Judicature  : 

Appeals  t  t  Privy  Council,  328,  329,  333, 
2336,  2338. 

Disqualification  of  Judges  for  Executive 
or   Parliamentary  Office,  855,  874. 

High  Court  of  Australia,  2!  10,  1894  ;  Ap- 
pellate Jurisdiction,  328, 329,  533,  1916 j 
Inter-State  Commission,  227  i. 

Judges,  Appointment,  Removal,  and  Re- 
muneration of,  .'!lii. 
Finance  and  Trade,  800. 

Appropriation  of  Money,  901. 

Customs  and  Excise  Duties  and  Bounties, 
909,  910,  936,    942,  944.  005.  966, 
989,  1000,  1008,  2343,  2360,  2.; 

Customs  and  Kxci.se  Revenue,  Applica- 
tion of,  2431. 

Financial  Aid  to  States,  1102. 

Freedom  of  Trade  and  Intercourse,  1020, 
1030,  1031,  1033,  1251,  1255,  1339, 
1349,  1365,  1371,  140S,  1410,  1411, 
1426,  1472,  1476,  1501,  1506,  1508, 
1509. 

Inter-State  Commission,  1523,  1525,  1536, 
2393,  2397,  2403,  2431,  2434. 

Property,  Transfer  of,  1004. 

Public  Debts  of  States,  1540,  1581,  1593, 
1596,  1597,  1616,  1631,  1633,  1634. 

Railway  Rates,  1255,  1339,  1349,  1365, 
1371,  1408,  1410,  1411,  1426,  1472, 
1476,  1501,  1506,  1508,  1509,  1510, 
2386,  2390,  2391,  2431,  2434. 

Refunds  to  States,  1037,  1045, 
1082,  1084,  1085,  1086,  1091, 
1144,  1908,  2431. 

Western  Australia,  1128, 1148,  1191, 1 102. 
2384. 
Governor-General — Appointment  of  Depu- 
ties, 712. 
Parliament,  Powers  of  the  : 

Acquisition  of  Property,  152. 

Aliens,  233. 

Railway  Construction  and  Extension,  167. 

Railways,  Taking  over  of,  157. 

Rivers,   Control  and  Regulation  of,  81. 
91,    125,  133,  395,  416,  480,  487,  513, 
519,  535,  537,  545,  578,  579,  ON. 
630,  030. 
Parliament,  The  : 

Dead-locks — Simultaneous  Dissolution  of 
Houses,  2135 ;  Joint  Meeting  of  Houses, 
2210. 

Electors,  Qualification  of,  1840,  1844; 
Woman  Suffrage,  1844. 

House  of  Representatives,  Constitution 
of,  ls2s.  1829;  Alteration  of  Number 
of  Members,  1838. 

Money    Bids — Limitation    of    Subjects, 
2001  ;  Origination  of,  2101. 
Adjournment,  3. 

Clauses,    Recommittal   of,    773,    1572,    1820, 
2403. 


1048, 
1140, 
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Turner,  Right  Hon.  Sir  George  {continued) — 
Days  and  Hours  of  Meeting,  938,  1354,  2402. 
Drafting  Committee's  Amendments,  1915. 
Leave   of   Absence — Mr.    Brunker,    63,    295, 

594,  940. 
Petitions — Appeals  to  Privy  Council,    1355, 

1865,  1870. 
Returns— Public   Debt,    5  ;    Population   and 

Electors,  5;  Federal    Finance,   774,    1144; 

Appeals  to  Privy  Council,  1572. 

Venn,    Hon.    H.    W.,    M.L.C.    (Western   Aus- 
tralia) : 

Commonwealth  of  Australia  Bill  : 
Finance  and  Trade  : 

Public  Debts  of  States,  1633. 
Refunds  to  States,  2426,  2429. 

Walker,  Mr.  J.  T.  {New  South  Wales)  : 
Commonwealth  of  Australia  Bill : 
Federal  Capital,  1802. 
Federal  Judicature  : 

Disqualification  of  Judges  for  Executive 

or  Parliamentary  Office,  362,  375. 
High  Court  of  Australia,  281. 
Finance  and  Trade,  817. 
Bounties,  2350,  2363. 
Freedom  of  Trade,  1299,  2377. 
Public  Debts  of  States,  1573,  1652. 
Railway  Rates,  1299. 
Refunds   to   States,    1043,    1098,    1140; 
Western  Australia,  1214. 
Parliament,  Powers  of  the  : 
Aliens,  254. 

Rivers,  Control  and  Regulation  of,  630. 
Parliament,  The  :  Dead-locks— Joint  Meet- 
ing of  Houses,  2225. 

Admission  of  New  States,  697,  1690. 

Alterations  of  Limits  of  States,  699. 

Queensland,  Subdivision  of,  1690,    1698, 
1702,  2398,  2400. 
Clauses,  Recommittal  of,  1826,  1917. 
Petition — Recognition  of  Almighty  God,  123. 
Queensland,  Representation  of,  294. 

Wise,  Mr.  B.  R,  {Neiv  South  Wales) : 
Commonwealth  of  Australia  Bill : 

Constitution,  Amendment  of  the,  762. 
Federal  Capital,  1802,  1804,  1815. 
Federal  Judicature  : 

Appeals  to  Privy  Council,  336,  340,  1867. 


Wise,  Mr.  B.  R.  {continued)— 

Appellate  Jurisdiction  of  High  Court, 
336,  1889,  1892;  Inter-State  Commis- 
sion, 2285. 

Discmalification  of  Judges  for  Executive 
Office,  365. 

Laws — Plea  of  Ultra  Vires,  1685. 

Trial  of  Indictable  Offences,  350,  353. 
Finance  and  Trade : 

Bounties,  966,  970,  986. 

Expenditure,  1040. 

Financial  Aid  to  States,  1104. 

Freedom  of  Trade,  1271,  1432. 

Railway  Rates,  1271,  1432. 
Parliament,  Powers  of  the  : 

Aliens,  229,  231,  238. 

Commonwealth  Citizenship,  1756. 

Extradition  of  Criminals,  30. 

Invalid  and  Old-age  Pensions,  11. 

Railway  Construction  and  Extension, 
163,  164,  165,  166. 

Railways,  Taking  over  of,  155. 

Rivers,  Control  and  Regulation  of,  102, 
116,  528,  556,  568,  585,  602. 
Parliament,  The  : 

Dead-locks — Consecutive  Dissolution  of 
Houses,  2112,  2118,  2134:  Simultane- 
ous Dissolution,  2152 ;  Referendum, 
2187. 

Money   Bills  —  Limitation   of    Subjects, 
2073. 
States,  The  : 

Citizens  of  Commonwealth,  Protection 
of,  670,  674,  679,  686,  1785,  1788,  1792. 

Governors,  Appointment  of,  1709. 

Religion,  Laws  prohibiting  Free  Exercise 
of,  1773,  1777. 
Petitions — Appeals  to  Privy  Council,    1866, 

1867. 
Reprint  of  Bill,  1743. 
Statisticians'  Reports,  546. 

Zeal,  Hon.  Sir  W.  A.,  M.L.C.  {Victoria) : 
Commonwealth  of  Australia  Bill : 
Federal  Judicature  : 

Appeals  to  Privy  Council,  2297. 
High  Court  of  Australia,  299. 
Parliament,    Powers  of    the — Conciliation 
and  Arbitration  in  Industrial  Disputes, 
183. 
Mr.  Reid,  2408,  2409. 
Petitions — Appeals  to  Privy  Council,  3,  1870. 
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